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THE MONARCHY

Constitutional law distinguishes hetween the ries of Head of State and Head
of Government. In the United Kingdom the former office is hereditary and the
current holder is described as monarch or son ereign. In lezal theory (but not in
poiitical reahity) the executive branch of the siite, which in other constitutions
has its own legal status and powers, exercises powers which belong to the roval
head of state. usually reterred to as the powers of the Crown. to dlstmgunh the

impersonal executive from the person of the monarch.?

Title to the Throne

The title to the Throne is both statutory and hereditary, while a trace of the
Anglo-Saxon clective element is still found in the coronation ceremony. The Act
of Settlement 1700 settled the Throne on Sophia. Electress of Hanover (grand-
daughter of James 1). and the heirs of her body being Protestants. Sophia’s son,
George 1 (1714), succeeded Anne under this Act. Any person who is reconciled
to or shall hold communion with the See or Church of Rome or shall profess the
Popish Religion or shall marry a papist. is excluded from the succession. The
successor to the Crown must take the Coronation Oatii. in the manner and form
prescribed by statute and must sign and repeat the declaration prescribed by the
Bill of Rwhts Any person who comes to the possession of the Crown must join
in communion with the Church of England as by law established.

The desirability of amending the Act of Settlement to remove these discrim-
inatory provisions. was raised in the course of 1999.* Any such reform would
requirc the members of the Commonwealth to be consulted. at least the
“Realms.™ if not also the Republics in accordance with the convention in the
preamble to the Statute of Westminster 1931 that. since the Crown is the symbol
of the free association ot the members of the Commonwealth. anv alteration in
the law touching the succession to the Throne requires the assent of the Parlia-
ments of all the “Dominions™ .’

Accession

When a Sovereign dies his successor accedes to the Throne immediately. The
automatic succession of the new monarch is sometimes expressed in the maxim

“the King nev-r dies”.” At common law a person is never too voung to succeed
to the Throne.

' V. Boudanor. The Monarchv and the Constitution (1995),
* The vanous uses ol the term “the Crown'™ are discussed later in Chapter 14 and Chaprer 33,
" The Act of Settlement was amended by the Unon with Scodand and Ireland Acts. and by His
Majesty’s Declaration of Andication Act 1936, The leeiumacy of the succession based on the Act ot
Settlement cannut be questioned n court: Hail v Haii 11944) 88 $.J. 383 (Hereford C.C.).
A motion 1o seek the permussion of the Queen 1o debate a Succession to the Crown (Amendment)
Bill was deteated in the House of Lords on December 2. 1999

Perhups the assent 1s now required ol ull independent countrics of the Commonwealth that recognise
Her Majesty as Queen: post, para. 364121,
“Catviny Case (1608) 8 Co. Rep. la. i0b.
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As soon as conveniently possible after the death or abdication of a Sovereign,
an Accession Council meets to acclaim the new Sovereign. An Accession
Council is composed of the Lords Spiritual and Temporal. assisted by Members
of the Privy Council, with the Lord Mayor and Aldermen of the Cuv of London
and the high commissioners of the Commonwealth countries. The new Sovereign
tukes the oath for the security of the Presbyterian Church in Scotland prescribed
by the Union with Scoiland Act 1706. Belore the first meeting of Parhament or
at his coronation he must declare that-he is a faithful Protestant. and promisc o
uphold the enactments securing the Protestant succession to the Throne”

Coronation

Coronation customarily takes place in Westminster Abbey some months after
accession. and is conducted by the Archbishop of Canterbury, assisted by the
Archbishop of York." Coronation is not legally necessary. Indeed Edward VIII
reigned for nearly a year before abdicating. and was never crowned.”

The Coronation Qath is based on the Coronauon Oath Act 1688. and is
obligatory by the Act of Settlement as amended by the Acts of Union. The Qath
taken by Elizabeth II was to govem the peoples of the United Kingdom of Great
Britain and Northern Ireland. Canada. Australia, New Zealand. the Union of
South Africa. Pakistan and Ceylon.'" and her possessions and the other terriories
to any of them belonging or pertaining. according to the statutes in Parhament
agreed on and their respective laws and customs: (0 maintain in the United
Kingdom the Protestant reformed religion established by law: and to maintain
and preserve inviolably the setlement of the Church of England. and the
doctrine, worship. discipline and government thereof in England.

Abdication

There is no precedent for a voluntary abdication'" before 1936. when Edward
VIII was given the choice of abdicating or giving up his proposed marriage with
Mrs, Simpson, whom the Prime Minister (Mr. Baldwin) and the Dominion Prime
Ministers regarded as unsuitable for a King's consori. The King signed an
Instrument of Abdication declaring his irrevocable determination to renounce the
Throne for himself and his descendants. He then sent a message to Parliament
asking that a Bill should be passed accordingly to alter the succession to the
Throne. and issued a commission 10 signify his assent thereto. His Majesty’s
Declaration of Abdication Act 1936 accordingly provided that His Majesty
should cease 1o be King and there should be a demise of the Crown. and the
member of the Roval Family then next in succession to the Throne should
succeed. It amended the Act of Settlement 1700 by excluding King Edward
(thereafter Duke of Windsor) and his descendants from the succession to the

7 Accession Declaration Act 1910.

* Al the coronation of Elizabeth 1l in 1953 a minor part was plaved by the Muderator of the General
Assembly of the Church of Scotland. It may well be that future coronations will follow a more
ecumenical or mulu-faith pattern.

¥ For a description of the coronation ceremony. see A. B. Keith. The King and the Imperial Crown.
(1936) pp. 20-29.

1 These were the independent kirgdoms or realms in the Commonwealth at that ume. India was
already a republic.

' Following the defeat of Jumes I in battle and his flight from the country, the Declaration of Rights
1688, embodicd in the Bill of Rights, asserted that the lute King James 11 hud “abdicated the
Governmen!” und the Throne was “thereby vacant”.
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Throne, and exempted them from the provisions of the Royal Marriages Act
1772.

Royal Style and Titles

The Royal Style and Titles are altered from time to time by Act of Parliament,
or by proclamation issued thereunder. Several changes have been made in the
present century to take account of constitutional developments in the Com-
monwealth. The preamble to the Statute of Westminster 1931 recites the conven-
tion that any alteration of the Royal Style and Titles shall require the consent of
the Parliaments of all the “Dominions™.'* Events since 1952, however, suggest
that such consent is no longer required.' On the accession of Elizabeth II, the
Sovereign was for the firsi time proclaimed by different titles in the varicus
independent countries of the Commonwealth. The Royal Titles Act 1953 empow-
ers the Queen to use. in relation to the United Kingdom and all other territories
for whose foreign relations the Government of the United Kingdom is responsi-
ble, such style and titles as she may think fit having regard to the agreement made
between representatives of the member governments of the Commonwealth, The
style and titles proclaimed under this Act are: “Elizabeth I by the Grace of God
of the United Kingdom of Great Britain and Northern Ireland and of her other

Realms and Territories Queen, Head of the Commonwealth.'* Defender of the
Faith."'?

The Royal family

The Sovereign.'® The Queen Regnant has the same status and powers as a King.
She is the Head of the State. The central government of the country is carried on
in her name and on her behalf. she is an essential part of the legislature, and
justice is administered-in the royal courts in her name. But what were formerly
the personal prerogatives of the Sovereign have now become largely the powers
and privileges of the government.'”

The official duties of the Queen in her capacity as Sovereign of the United
Kingdom and of the other seif-governing Commonwealth monarchies and the
remaining colonial territories, Head of the Armed Services, and Supreme Gover-
nor of the Church of England and with her special responsibility to the Estab-
lished Church of Scotland, include: (i) work arising out of the government such
as approving and signing commissions. and reading ministerial, Cabinet, parlia-
mentary and diplomatic papers for several hours a day; (ii) private andieaices with
ambassadors etc., receiving the Prime Minister and other Ministers, holding a
Privy Council and investitures; (iii) attending at state occasions such as the
opening of Parliament, Trooping the Colour and religious services; and (iv)
exchanging state visits and visiting Commonwealth countries.'

" e Sovereign’s official expenditure is financed mainly out of the Civil List
provided by Parliament.'®

2 ef. ante. para. 7-019.

'Y post, para, 36021,

' post. para, 36-021,

*(1953) Cmd. ¥748. See also S. A. de Smith. “The Royal Style and Titles™ (1953) 2 L.C.L.Q. 263:
and post, para, 36-021.

" See alsu post. para, 33015,

T past, Chap, 15,

' Report from the Select Committee un the Civil List (1971) H.C. 29, para. 17 and Appendix 13.
" post, para. 15-013(d) And for the Crown private estues. see post, para. |5-009.
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Husband of Queen Regnanr. Prince Philip. Duke of Edimburgh. is granted
precedence next to the Queen. He is a Privy Councillor. At common law he has
the status of an ordinary subject. and is not protected by the law of treason.

The Prince of Wales. The life of the Sovereign’s eldest son is protecied by the
Statute of Treason 1351. When the Sovereign’s eldest son is bon he immediately
becomes by custom Duke of Cornwall.** When he succeeds to the Throne, the
Duchy of Comwall immediately vests in his eldest son. The Sovereign may
create his of her eldest son Prince of Wales and Earl of Chester by letters patent.
Prince Charles was created Prince of Wales and Earl of Chester in 1958, and his
investiture as Prince of Wales took place at Caernarvon Castle in 1969.

For the avoidance of doubt. section 6 of the House of Lords Act 1999 provides
that for the purposes of that Act “hereditary peerage” includes “the principality
of Wales and the earldom of Chester™.

Princes and princesses of the blood roval. The style of “Royal Highness™ 1s
conferred by letters patent™' on the children of Sovereigns. and on the wives and
children of the sons of Sovereigns.

Roval marriages. By the Royval Marriages Act 1772 no descendant of the body
of George II (other than the issue of princesses married into royal families™) may
marry without the royal consent signified under the Great Seal and declared in
Council, and marriages by these persons without such consent are void (Sussex
Peerage Case*'). Further, all persons solemnising such marriages, or who are
privy and consenting thereto, commit an offence. If the royal consent is refused.
a descendant of George II aged 25 or more may give notice to the Privy Council
and may contract a valid marriage at the expiration of 12 months unless Parlia-
ment has objected in the interim.**

Regency Acts 1937-1953

The common law made no provision for a regency or the delegation of royal
functions when the Sovereign was ill or absent from the realm. These matters are
now regulated by the Regency Acts 1937-1953.

(1) Delegation of funcrions to Counsellors of State. Before 1937 Counsellors of
State were appointed under the Royal Prerogative and might include, in addition
to members of the Royal Family, dignitaries such as the Archbishop of Canter--
bury. the Lord Chancellor and the Prime Minister. The Regency Act 1937
authorises the Sovereign to appoint Counsellors of State by letters patent. and 10
delegate to them such of the royal functions as may be specified in the letters

* Duchy of Cornwall Management Acts 1863 10 1982

*! London Gazente, February 5. 1864.

** 1t has been strongly argued that this exception largely nullifies the Act in modern circumstances:
see C. d"O. Farran, “The Royal Marmages Act 1772" (1951) 14 M.L.R. 53). but it continues to be
the practice to ask for the royal consent.

TT(1R44) 11 CL & F. 8BS

* 1L is suggested that the Act should be amended 5o as to be confined 1o descendants of George V,
and also that a marriage without the royal consent should not be void or punishable, but should
merely exclude the parties and their descendants from the succession to the Throne.
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patent, whenever he is absent or intends to b= absent from the United Kingdom,
or is suffering from infirmity of mind or body not amounting to incapacity such
as would warrant a regency under the Act. The persnns to be appointed to be
Counsellors of State are the wife or husband of the Sovereign and the four
persons next in succession to the Throne, excluding any person who would be
disqualified from being Regent. The Regency Act 1953 includes Queen Elizabeth
the Queen Mother among the persons who may be appointed Counsellors of
State. This modern practice that only members of the Royal Family should be
appointed to the exclusion of United Kingdom Ministers, reflects the sig-
nificance of the Monarchy to the Commonwealth. The Counsellors may not be
given authority to dissolve Parliament otherwise than at the express instructions
of the Sovereign—which may be given by telegraph—or to grant any rank, title
or dignity of the peerage.

(ii) Regency. (a) The Regency Act 1937 provides that if the Sovereign is under
18 vears of age the royal functions are to be performed until he is 18 by a Regent,
who shall act in the name and on behalf of the Sovereign. The Sovereign is
deemed to accede to the Throne when he attains the age of 18 years for the
purpose of taking statutory oaths and declarations. The Regent is to be the person
of full age next in succession to the Throne who is a British subject resident in
the United Kingdom and who is not disqualified on religious grounds. The
Regency Act 1953, however, provides that the Duke of Edinburgh shall be
Regent if a child of Queen Elizabeth and the Duke of Edinburgh succeeds to the
Throne under the age of 18, or if a regency is necessary in the lifetime of the
Queen. The Regent is to take oaths of allegiance, good government and main-
tenance of the Protestant religion in England and Scotland. He is empowered to
exercise all royal functions, except that he may not assent to a Bill altering the
succession to the Throne or repealing the Acts for securing the Scottish Protes-
tant religion and Church.*®

The Act of 1937 also provides for the guardianship of the person of a
Sovereign under |8 years. Of an unmarried Sovereign his or her mother is to be
the guardian; of a marmned Sovereign the Sovereign’s spouse will be guardian. If
in the first case the Sovereign has no mother or in the second case the Consort
is under age, then the Regent will be guardian.

(b) The Regency Act 1937 further provides for the appointment of a Regent
if a declaration is made by certain persons that they are “satisfied by evidence
which shall include the evidence of physicians that the Sovereign is by infirmity
of mind or body incapable for the time being of performing the royal functions”,
or that they are “satisfied by evidence that the Sovereirn is for some definite
cause not available” for the performance of those functicns.?” The regency will
continue until a contrary declaration is made. The persons who may make such
declaration are the wife or husband of the Sovereign, the Lord Chancellor, the
Speaker, the Lord Chief Justice and the Master of the Rolls, or any three or more
of them. It will be noticed that the person who would be Regent is not one of
those who make this declaration, The declaration must be made in writing to the

*See . W. Wheeler-Benneu. King George VI (1958) App A,
O ¢f. ante, para. 4038,

7 °flie Sovereign would not be uvailable, e.g. if he were inade 4 prisoner of war.
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Privy Council, and is to be communicated 10 the governments of the “Domin-
jons™.

The Sovereign's Private Secretary™

The post of Private Secretary to the Monarch is comparatively modern. Before
the reign of George 111 the theory was that the Home Secretary was the King's
Private Secretary, and it was thought desirable that a person admitied 1o Cabinet
secrets should be a Privy Councillor. George 111 for many years wrote his own
letters. but in 1805. when he was almost blind. he appointed Sir Herbert Taylor
his Private Secretary. William IV reappointed Taylor. who haa by then become
a Privy Councillor. Since the Prince Consort’s death in 1861 the office has been
regular and officially accepted. its prestige being built up by Sir Henry Ponsonby
and Sir Arthur Bigge (Lord Stamfordham). who between them occupied that post
from 1870 to 1931, except during Edward VIT's reign.

The Sovereign's Private Secretary is always now swom of the Pnvy Council.
It appears that he informally seeks advice from various sources—governmental.
opposition and official—and then briefs the Sovereign. His post is very impor-
1ant™ as he is concerned with the relations not only between the Sovereign and
the British Cabinet. but also between the Sovereign and Governors-General and
Commonwealth Prime Ministers.

The publication of an article in The Sundav Times on July 20, 1986 which
purported to describe the Queen’s views on a wide range of political matters
provoked. unusually, the Private Secretary to write a public letier denving the
accuracy of the report.™

Treason

The law of treason is a reminder of the antiquity of much of the Constitution.
It dates from a time when an atiack on the monarch was likely to be the most
effective way to undermine the government of the State.*'

Treason is a betraval (rrahison) or breach of the faith and allegiance due 1o the
Sovereign. Allegiance is correlative to protection. It is owed to the Crown by
British citizens wherever they may be; by citizens of other Commonwealth
countries and Irish citizens while they are in the United Kingdom™: and by
aliens™ while they are in British territory by the Sovereign’s licence. express or
1acit. Tt has been held that aliens resident in the Sovereign's dominions may

> Wheeler-Bennetl, King George VI (1958) App. B: Arthur Ponsonby. Henrv Ponsonby, Queen
Victora's Private Secretary. Chap. 3: Sir Ivor Jennings, Cabirier Government (3rd ed. 1959), pp
343-351.

2% «Crucial 10 the working of constitutional monarchy in Britain:™ V. Bogdanor, The Monarchy and
the Constitution (1995). p. 197.

1 Leuer to The Tumes, July 28, 1986: post, para. 36-023.

“ It is worthy of nole that even in the case of the most serious terrorist outrages of the last few years
prosecutions have not been brought under the law of treason. No doubt that is explicable partly by
the wish 1o avoid the uncertainties of an ancient part of the law but also. perhaps. becanse it was felt
that the execution of persons convicled in peace time would cause undesirable controversy, and
provoke further cnimes of violence )

 Citizens of other Commonwealth couniries which owe allegrance to the Queen as Queen also owe
allegiance hy the law of their fespective countries.

' Sembie. mcluding civilian enemy aliens who remain ot large within the realm by licence, and
internees: ¢f. prisoners of war.
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continue to owe allegiance even after protection is withdrawn.™ Foreign diplo-
matic representatives. and members of foreign invading or occupying forces,
however. do not owe allegiance.

The ecarliest statute on the subject is the Treason Act 1351, which was
supposed to be declaratory of the common law.* The statute is still in force. with
amendments. and constitutes the following offences high treason™: (i) compass-
ing or imagining the death of the King (or Queen Regnant) Queen Consort.”” or
the sovereign's eldest son and heir; or (i) violating the King’s consort or the
King's eldest daughter unmarried or the wife of the king's eldest son and heir'™:
or (iii) levying war against the King in his realm: or (iv} adhering to the King's
enemies in his realm. giving them aid or comfort in the realm or elsewhere: or
(v) slaying the Chancellor. Treéasurer’™ or the King's justices assigned to hear and
determine. being in their places doing their offices.

Compassing or imagining the death of the Sovereign

The words “compass or imagine™ import design. which must be manifested by
an overt act.* The following are overt acts according to Blackstone*': providing
weapons, conspiring to imprison the King though not intending his death. or
assembling and consulting to kill the King.

Levving of war in the reaim

This has been held to include not only levying of war to dethrone the King, but
also levying war to reform religion, remove councillors or redress grievances.
Resistance to the royal forces by defending a castle against them is levying War,
and so is an insurrection with an avowed design to pull down all chapels and the
like. In Damaree’s Case (1709)** Damaree and Purchas were convicted of
treason for burning Nonconformist meeting-houses. the court being of opinion
that the design was a general one against the state. and therefore a levying of war.
Blackstone says that merely conspiring to levy war is not a treasonable levying
of war, but that it constitutes compassing the King’s death where it is pointed at
the royal person or government. To enlist men in the realm to go to the aid of the
King's enemies abroad is not levying war in the realm. but it may be brought
under compassing the King's death and adhenng to the King's enemies.

Adhering o the King's enemies

It is an offence under (iv) above either to give the King's enemies in his realm
1id and comfort in his realm, or to give aid and comfort elsewhere (o the King s
cnemies elsewhere. “Enemies” here means public belligerents uis understood in
‘nternationai law. and not mere pirates or British rebels: but to aid the latter in the

 De Japer v. Atr-Gen. of Natal [1907] A.C. 376
 See J. G. Bellumy. The Law of Treason in £ and in the Later Middle Ages (1970). G. P. Bodet.
~Sir Edward Coke's Third Instiute: a primes 1or treason defendants” (1971) 20 U.T.LJ. 469.

o Petit treason under this statute consisted of: (a) the killing of a master by his servant. (b) the killing
of a husband by his wife. and (c) the killing of a prelate by his ecclesiasticai inferior. Since 1828 these
ulfences have been regarded as ordinary murder,

7 The consort of a Queen Regnant is not protected by the law of treason. -
= Allegauons of adulterv by Diana. Princess of Wales, revived newspapers’ interests in this provision
of the Treason Act: P. Catley. “James Hewnt. the Princess of Wales und the Treason Acts™, [1996]
New L.J. 330,

“ There has been no Treasurer since |714: post. para. |8-007.

w R v Thistlewood (1820) 33 SULTr. 6%1.
3LComm. IV, T4 er seq.
2R w Damaree (1709 15 SLTr 521,
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realm woulkd constitute levvine of war. Persons acung under duress us regards i
or person cannot be convicted as trunors. provided that they feave the King's
enemies at the first opportunits

In R v Lvael ™ where a British subject during the Boer War commanded un
Irish brigade on the side of the Boers against the Briush forces. the court held that
the words “adhering to the King's enemies in his realm™ did not mean that Lhe
“accused person bemg m e reaim nas been adherent 1o the King's enemes
wherever thev were™ . 10 the exclusion of such u case as that berore the court. So
narrow a construction not only would enable an Englishman 1o engage with
loreign hostile power against his own country, so long as he 1ok care 10 remaimn
abroad. but also ignores the words “or elsewhere” in the same sentence of the
secuon. K. 1. Lynch also decided that section 6 of the Naturalisation Act I870 did
not enable a Briush subject 10 become naturalised in an enemy state in ume of
war. and. turtier. that the very act of purporung to become naturalised in those
circumstances constituted an overt act of treason, ™

In R. v Casemenr™ w was decided that a subject may “adhere 10 the Kimge's
enemies i his realm™ and so he found guilty of treason under the statute of 135
whether the act complained of was commitied within or outside the reaim. In that
case Sir Roger Casement. 2 British subjecl™ was found guiltv on the ground that
he went 1o Germany when the United Kingdom was a1 war with that country. and
while there endeavoured to persuade Irish prisoners of war (who were British
subjects) o join the enemy’s forces and thus to assist the hiberation of ireland.
The Court of Criminal Appeal had 1o nterpret the statute of Edward I11. which
was written without punctuation. according 10 ity meaning when 11 was passed

It was resolved by the judges in 1707+ that & resident alien. who during & war
with his native country returned there and adhered 1o the King's enemies. leaving
s tamily and eflects here. might be deait with as o traitor “For he came and
settled here under the protection of the Crown: and though his person was
removed for a ume. his effects and family continued still under the same
protection.” The principle of this rule was extended by the House of Lords in
Jovee v Director of Public Prosecurions* 1o an alien who departed entirely from
Inis country. but who was held 1n the particular circumstances to have remained
under the protection of the Crown.

Mens req 1s required for treason as for other crimes. In K. 1. Ahlilers™ the
accused was German Consul at Sunderland. and it was therefore part of his
ordinary duty to give his compatriots assistance. monetary and otherwise. He
took steps on the outbreak of war in 1914 10 assist German subjects of militury

“*11903] 1 K.B. 444; post, para. 23-01 |

** Quaere extent of application of this rul. to the British Natonahty Act 198T 1n the light of . 120y,
§.24; 5.29; §.30.

**[1917) 1 K.B. 98. A. Wharam. “Casement and Jovece™ (1978) 41 M.LR 681,

*"An Irishman by birth: at that ume the whole of lreland was part of the United Kingdom.

*" Foster's Crown Cases (3rd ed. ). p. 185.

“F11946] A.C. 347. William Jovee (popularly known as “Lord Huw-Haw") was brought back from
Germany at the end of the last war and charged with high treason in that he, while owing aliegiance
o the Crown. adhered to the King's encmies elsewhere than in the realm by brosdcasting Nuzi
propaganda. He had obtained a British passport by falsely declaring himself 10 be @ Briish subject,
when he was in fact 4 citizen of the United States. For criticisms of the decision. sec Cobbelt's Causen
or dmternational Law (6th ed.. W. 1. Walker). i. p- 199: Glanville L. Williams. “The Correlation of
Aliegiance und Protection™ (19481 10 C.L.J. 54: S. C. Briges. “Treason and the Trial of William
Jovee™ (1947) 7 UT.LJ. 162, See also J. A Cole. Lord Haw-Haw, The Full Stor of Willion,
Javee.

*11915] 1 K.B. 616. CA.
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age to return home to fight in the German army. A statutory Order in Council
limited the time for the departure of alien enemies: of this the accused knew
nothing, but he believed he was acting in accordance with international law. His
conviction for treason by adhering to the King's enemies was quashed for lack
of proof that he was aware that he was assisting the King's enemies.

Slaving the Chancellor, erc.

As the Lord Chancellor and judges represent the Sovereign in court, Black-
stone considered them entitled to equal protection and justified this section of the
statute accordingly. However, attempted murder of the Chancellor and judges in
court is, according to the same authority, not treason.

Treason Acts subsequent to 135]

The Treason Act 1495 provided that a subject who obeyed a usurper while he
was occupying the throne would not later be charged with treason after the lawful
King had regained the throne. but no protection was given to any person who
thereatter declined from his ailegiance.™

Under the Treason Act 1702, endeavouring o deprive or hinder any person
next in succession to the Throne under the Act of Settlement from succeeding
thereto. and maliciously and directly attempting the same by any overt act, is
treason. The Succession to the Crown Act 1707 made it treason maliciously and
directly by writing or print to maintain and affirm that any other person has any
right to the Crown other than in accordance with the Act of Settlement. or that
Parliament has not power to make laws to bind the Crown and the descent
thereof. The Treason Act 1708 applied the English law of treason to Scot-
land.®

Judicial interpretation of the statute of 1351 relating to compassing the King's
death led to a number of “constructive treasons™ %2 Some of these were enacted
as treasons by the Treason Act 1795 which covered compassing, imagining,
devising or intending the death. wounding or imprisonment of the King, whether
within the realm or without. provided such compassing, etc. was expressed in
writing or by any overt act. The temporary provisions of the 1795 Act were made
permanent by the Treason Act 1817, Both statutes were replaced by the Crime
and Disorder Act 1998,

Trial and punishment

The pumishment prescribed for treason was, from 1814 until the coming into
effect of section 36 of the Crime and Disorder Act 1998, death by hanging or.
under royal warrant, by beheading.™* Formerly a male traitor was hanged and
quartered. after being drawn on a hurdle to the place of execution™: a female

" Wadzimbamuto v Lardner-Burke |1969] | A.C. 645. PC: A. M. Honore. “Allegiance and the
Usurper™ (1967) C.L.L 214: of. Taswell-Langmead. English Consnuutional History 1 11th ed. 1960),
Plucknert), pp. 224-225, J46—447. )

7 Anne ¢ 1. "Such crimes and offences which are high treason or misprision of high treason
within England shall be construed adiudged and he taken o be nign treason within Seotland, ™
Cog Reow Hardy (1794) 24 SUTe 199: R 12 Horme Took (17933 25 St 1. See further. Stephen,
History of the Crimmal Law, Vol, 11: Holdswaorth, Hixtor of Enelisfi Law. Vol. 111, pp. 309-322. For
criticisin af the use ot the term “constructive treason” see A. Wharam, “Treason 1 Rhodesta™ [ 1967]
C.LJ. 189,

T Treason Act 1814

" These barbarous practices were eraduaily discurded and were tinaily abolished by the Forfeiture
Act (870,

14-017

14-018

14-019



14020

14021

14022

14023

n? THE MONARCH?

traitor was burnt. Untl the Forfeiture Act 1870 conviction was lollowed Dy
forfeiture and corruption of biood.
Treason or misprision of treason committed abroad 15 triable 1 England.™
Treason commitie¢ within the reaim musl be prosecuted within three vears
after ils commussion. except in the case of designing or allempling the assassing-
tion of the Sovereign.** Bail cannot be granted by magistrates. but only by the
Secretary of State or a judge of the Queen’s Bench Division.

Misprision of rreason

The Treason Act 1554 created a stawtory offence of misprision of treasor.
punishable by imprisonment for life. Although that statute was repealed by the
Crminal Law Act 1967, the common law offence of mispnsion of treason
remains in existence™ and is an offence punishable by fine or imprisonment al
the discretion of the court. 1t 1s commitied whenever a person knows that another
has committed treason and fails to bring this information. or any matenal pan of
it. 1o the auention of the public authorities within a reasonable ume.

Treason-felony

By the Treason Felony Act 184b & person is guilty of felony if. by wnting or
overt act within or without the United Kingdom. he compasses. imagines. devises
or intends to deprive or depose the Queen from the style. honour or royal name
of the imperial crown of the United Kingdom. or of any other of Her Majesty’s
dominions and countries; or 1o levy war against Her Majesty within any part of
the United Kingdom, in order 1o compel her io change her measures or counsels.
or in order to intimidate or overcome both Houses or either House of Parliament.
or 1o move any foreigner with force to invade the Uinitcd Kingdom or any otner
of Her Majesty’s dominions. Some of these offences had been enacted as treason
by the Treason Act 1795 (ante). The Treason Felony Act does not affect the Act
of 1795. but provides an alternative remedy in some cases. lts object was partly
1o cover Ireland. and partly to encourage juries Lo convict. which they had been
loath to do in recent treason trials.

The maximum punishment under the Act of 1848 is imprisonment for life. 1f
a person 1s indicted for treason-felony and the offence turns out 10 be treason. he
may be convicted of treason-felony.

Attempt to alarm or injure the Sovereign

An attempl to alarm or injure the Sovereign by discharging or aiming or
producing a gun. whether loaded or not, at or near the person of Her Majesty was
made an offence punishable by imprisonment for seven years by the Treason Act
18472, after an incident involving Queen Victoria,

Proposals for reforming the law of treason

The present law of treason is clearly in need of reform. It is based on the
concept of allegiance which has little connection with the modern concept of
nationality. It covers a wide range of crimes. of varying degrees of gravity, some

** Treason Act 1543,
* Treason Act 1695,
47 Gee the Law Commission Working Paper No. 72, para, 41 (1977).
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of which can appropriately be dealt with by the ordinary criminal law. Proposals
for reform were made by the Law Commission in 1977 but they were not acted
upon.™ The Crime and Disorder Act 1998 has. howsver, as seen above, abolished

the death penally for treason and effected minor changes in the scope of the
offence.

* Working Paper No. 72, supra n. 57. See L. H. Leigh, “Law Reform and the Law of Treason and
Sediion” | 1977] PL. 128,
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CHAPTEK 13
THE ROYAL PREROGATIVE®

1. GENERAL NATURF OF THE PREROGATIVE

The term “roval prerogative™ 1s not a technical one. It is sometimes used 1o
cover all the powers of the Sovereign. or at least those which the Sovereien doe-
not share with his subjects. Sometimes 1t refers 10 the powers of the Sovereig
in relation (o his subjects. as distinet from “ucts of state™ done m relaton
toreign affairs. More often, and preferably, it1s limed 1o those powers which the
Sovereign has by the common law as distinct from statute—in other words. the
common law powers of the Crown.*

So far as the executive powers of the Crown are concerned (and for practical
purposes these are the most important) it should be pomted out at the bezinning
that in the last 100 vears the government of the country has been carmed on
largely under statutory powers. Further we must remember that, in so 1ar as the
Crown does exercise prerogative powers, the exercise 1 coverned mainly by
constitutional conventions. especially the doctrine of ministerial responsibihiny
Nevertheless. emphasis on the prerogative does iliuminate the historical basis of
the Consttution. and it helps 1o explain much of the theory underlying the forms
taken by governmental action,

The laws of Englund (and Northern Ireland) may differ from the luws of
Scotland on the exient of the royal prerogative.* Nonetheless. “As the Constitu-
tion of Scotiand has been the same as that of England since 1707 there is o
presumption that the same constitutional principles applv in both countries.™ (11
remains 10 be seen whether this presumption survives the enactment of the
Scotiand Act.)

Historical introduction

The distinction between the natural and politic capacities of the King appears
in the sixteenth century.” Further subtlety of reasoning led 1o a distinction in the
early seventeenth century between the “absolute™ and the “ordinary”™ powers of
the King (Bate'’s Case™). By ordinary powers was meant such powers as those
involved in the admimstration of justice. which had long been exercised withou:
discretion in accordance with definite principles and procedure. The absolute
powers we should now call discretionary. for example. the direction of foreign

' 1. Chiny, A Treatise on the Law of the Prerogatives of the Crown (1820): Hale's Prerapanves of the
King (ed. D. E. C. Yale. 1976): H. V. Evau. The Roval Preroganve (1987,

“For “the Crown". sce post, para, 15-007.

' post, para. 17-016 ¢1 seq.

" Glasgow Corporanon 1. Central Land Board 1956 S.C. (HL1 I: 1. D. B. Muchell, “The Rovai
Prerogative in Modern Scots Law ™, [1957] P.L. 304.

“Macgregor v Lord Advocare 1921 S.C. 847, 848 per the Lord Ordinary (Lord Andersoni. On
appeul. Lord Saivesen said (at p. 853; “It would be anomulous if the habilny of a Crown Departmen:
n Scotland differed from the liability of 4 Crown Department in England ™

“ Case of the Duchy of Lancasier (1562) Plowd. 212 Calvin’s Cuse (1608) 7 Co.Rep. 1a

"(1606) Lane 22: 2 SUTr. 371: Broom. Consttutional Law (2nd ed.), pn. 245 e1 seyq.
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policy and the pardoning of criminals. There arcse also a tendency to regard the
absolute prerugatives as “inseparable.” so that even Parliament could not detach
them from the Crown (Case of the King's Prerogative in Saltpetre®). One certain
principle was that the prerogative was limited by law: “the King hath no
prerogative but that which the law of the land allows him™ (Case of Proclama-
rions”). Had not Bracton said in the thirteenth century that the King ought to be

- subject to God and the law, because the law makes him King?'’ Charles | might
dispute the application of this principle in certain aspects of government. such as
preventive detention (Darnel’s Case'') and ship-money (R. v. Hampden'?), but
the Civil War and the Revolution of 1688 meant that henceforth the Sovereign
would accept the limitation of the prerogative by law and its determination by the
courts. It is now admitted, of course, that the Sovereign has no powers that are
“inseparable”—none, that is. which cannot be taken awav by Act of Parlia-
ment.'”

Blackstone says: “By the word prerogative we usually understand that special
pre-eminence which the King hath. over and above all other persons. and out of
the ordinary course of the common law. in right of his regal dignity. It signifies,
in its etymology (from prae and rogo) something that is required or demanded
before. or in preference to. all others.™'* The essential characteristic of the royal
prerogative. then. is that it is unique and pre-eminent. It is not “out of the
ordinary course of the common law™ in the sense of being above the law: it is
part of the Common law. but an exception to the principles that apply to citizens
zenerally. Dicey's description of the roval prerogative as “the residue of discre-
ftonary or arbitrary authority, which at any given time 15 legally left in the hands
ol the Crown™ has been more than once judicially approved.'® Diceyv emphasises
the discretionary nature of the prerogative—the word “arbitrary™ s
misleading—and contines it according to the best usage to common law as
distinct from statutory powers.

Dicey went on to say “Every act which the executive government can lawfully
do without the authority of the Act of Parliament is done in virtue of this
prerogative.” ' It has been pointed out that such a definiton is much wider than

11607112 Co.Rep. 12, See Holdsworth. op. 1 Vol. [V pp. 202-207
"12 Cu.Rep. 74- 2 S0.Tr. 723.

“eloly De Legthus et Consuetudinibus Angliae. 1. 5b.

1627y 3 SeTr 1 Broom, op. cir. pp. 158 et seq.

TI63T7) 3 SLTE 8250 And see Holdsworth. op. cur. Vol. VI, pp. 1Y=30: Broom, op. cit. pp. 33 et
.

‘Aur-Gen. v De Kevser’s Roval Hotel Lid [1920] A.C. 508: post, para. 15-010.

‘ Ri.Comnm. L. 239. Blackstone in dehning the Prerogative reterred to Locke who in the True End of
Civtl Government. Chap. 14, wrote: “This power to act according 10 discretion for the public good.
without the prescription of the law and sometumes even against it 1s that which is called prerogative:
lor since 1n some governments the law-making power 1s not always in being and is usually too
numerous and 50 100 slow for the dispaich requisite 10 execution. and because. also. it is impossible
to toresee and so by Laws 10 previde for ail accidents and necessities that may concern the public . . .
therefore there 15 a latitude left to the executive power to do manv things of choice which the laws
io not prescnibe.” See Laker Airwavs Lid v. Depr of Trade | 1977] ().B. 643. 705, per Lord Denning
MR

" Dicey. Law o the Consntunon (10th ed. 19591, p, 424: approved, ¢.e. by Lord Dunedin in At -Gen.

De Kevser s Roval Horel Led | 192010 ALC. 308, 326: Burmah Oil Co Ltd v Lord Advocate | 1965)

VU759, per Lond Rewds C.CS.UL v wlimister tor the Civil Service | 1985] A.C. 174, 416, per Lord
Roskall,

"o el p. 423,
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that of Blackstone,'” Whereas he confined the prerogative 1e “rights and capac
ues which the King enjoys alone. in contradistinction to others. and not (o thos
which he enjovs in common with any of his subjects.” Dicev’s dennition cover-
all the non-stawtory power of the Crown. even those which it enjovs 1n commor
with 1ts subjects. such as the power to enter into contracts. The correctness o
Dicev’s wide definition was assumed by the House of Lords in Council of Civi
Service Unmions v. Minister jor Civil Service' where. however. there were also
dicta that for the purposes of judicial review (which was the issue before the
House), it was only of historical interest whether a power of the executive should
be ascribed w the prerogative or not.'”

The prerogative is a residue because Parliament can take away any prerogative
and has frequently done so. It 15 seldom abolished expressiv. however. but 1+
impliedly abolished. curtailed or merely suspended (Atr-Gen. v De Kevser's
Roval Hotel Li™ . Since the prerogative is part of the common law. the Queen
cannot claim tha: u new prerogative has come nto existence = In Brinsd,
Broadcasung Cornaranon . Jonns - where the BBC unsuceesstuily cluimed
thal the Crown had a MonNopolv of broadcasting exercised through the Corpor.:-
uon. and that the Corporation was entitied to Crown exempuion rrom income L,
Diplock L. said: "Lis 350 vears and a civil war too late lor the Queen’s courl -
1o broaden the prerogative ™ 1t can only be the residue at any given ume of 1he
rights and powers which the Sovereign had before the davs of Parliament.

No new prerogative can be claimed. bul 1o what extent can the prerogative be
adapted to meet new situations? Being part of the common iaw. the prerogative
1s sufficiently adaptable. for example, to adiust itself 10 new dimensions and
metnods of wartare.** But the distinction berween adapting a recogmsed prerog-
atve and claiming 4 new power may be difficuit 10 draw. as i Malone
Merropolitan Police Commssioner™ where Megarry V.-C. held that the Home
Secretary had a limited power 10 authorise telephone wpping as an extension o:
the power 1o open articles sent through the post.®®

There are dicta to the effect that a prerogative power in some circumstances
may be lost by disuse.*® The question may also arise whether a given prerogative

k]

"H.W. R Wade, Constinunonai Fundamenials (1980) p 46- “Procedure and Prerogative in Pubiic
Law™ (1985) 101 L.Q.R |80

" [1985] A.C. 374 (The Cheltenham G.C.H.Q. Casel

" post. Chap. 17 and Chap. 31.

*[1920] A.C. 508.

' Case of Monopolies (1602) 11 Co. Rep. 84b.

*11965] Ch. 32, CA.

**Sec e.g. Re A Perition of Right |1915) 3 K.B. 649, CA. (prerogative to requisition propertv in
defence of the realm extended to aerodromes, although aeropianes « modem invention) At -Gen. 1
De Kevser's Roval Hotel Lid [1920] A.C. 50&. 565 per Lord Sumner.

“[1979] Ch. 344, pasi, parw. 26-014. For the ability of the Crown to carry oul lawful activities
beyond the limits of the prerogauve see B.V. Harris. “The Third Source of Authonvy for Governmen!
Acuon.™ (1992) 109 L.Q.R. 626.

* ¢f. now, Interception of Telecommunications Act 1985: post paru. 20014, In An.-Gen. of the
Duchy of Lancaster v. G. E. Overton (Farms) Lid |1981} Ch. 333: [1982] Ch. 277 an attempl o
exiend the prerogative right 1o treasure trove so as to protect nems of anuguarian vaiue, whether or
not pold or silver. failed: post p. 271. See generally, George Winterion, “The Prerogative in Novel
Stuwatons™, (1983) 99 L.Q.R. 407.

““e.g. per Lord Lvndhurst and Lord Campbell. Cl. in Wensievdale Peerage Case (1856) 5 H.L.C.
958 and per Lord Simon of Glaisdale wr M Kendrick v. Sinciarr 1972 S.C. 75 (H.L.). a Scots casc
concerning the old acuon of assythment: se¢ J. M. Tnomson. “Desuetude and the Common Liw
(1973) 89 L.Q.R. 27.

T Lii
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survived the Bill of Rights 1688.>" But generally we may say that a prerogative
which has long fallen out of use, such as the sovereign's power to refuse the royal
assent to Bills passed by both Houses of Parliament, is now bound by constitu-
tional convention rather than by some legal doctrine of desuetude.

A prerogalive power is discretionary, and, although its existence is determina-
ble by the courts. the manner of the exercise was generaily thought to be outside
their jurisdiction. Dicta in the G.C.H.Q. Case.™ however. suggest that prerog-
ative powers, like discretionary powers of statutory origin, may be subject to
judicial review.

The Prime Minister. as Minister for the Civil Service. gave instructions under
an Order in Council made, as the House of Lords heid, by virtue of the Royal
Prerogative. forbidding staff at the Government Communications Headquarters
from being members of trade unions. The House of Lords accepted the argument
of the applicant unions and statf that past practice had created a legitimate
expectation= that they would. in the normal course of events, de consulted betore
a decision affecting the terms of employment of civil servants at the headquarters
was made. In so hoiding all the Law Lords agreed that the scope of judicial
review of a Mimsterial decision was the same whether it was made under
statutory powers—whether Act of Parliament or delegated legislation made
under an Act—or under an Order in Council deriving its authority from the
prerogative. Lord Diplock, Lord Scarman and Lord Roskill were prepared to go
further and were of the opinion that acts done directly under the royal prerogative
.vere subject to judicial review. where the issues involved were justiciable ™
Lord Fraser and Lord Brightman preterred to express no optmion on the point.”’
The House. however. accepted that the Minister had. on the facts. been enutled
to issue the instruction without consultation because national security required
such summary procedure.** (The issue of national security had not been raised at
all betore Glidewell J. who tound for the unions, and only briefly before the
Court of Appeal which reversed the first instance judgment).

The Law Lords in the G.C.H.Q. Case who asserted the existence of a junsdic-
tion to review acts done under the Royal prerogative contined that junisdiction to
justiciable acts. As examples of non-justiciable acts Lord Roskill listed. “the

*7 See, ¢.g. per Lord Parmoor 1n Att.-Gen. v. De Kevser's Roval Horel Lid [1920] A.C. 508. 570 and
per Lord Reid in Burmah Oil Co v. Lord Advocate 11965] A.C. 75, 99.
11985] A.C. 374, See the eariier dicta of Lord Denning. M.R. in Laker Airwavs v. Department of
Trade [1977] Q.B. 643.

“ As 1o "legitimate expectations,” see post para 31-018.

“at p. 407. per Lord Scarman: at p. 410, per Lord Diplock: at p. 417. per Lord Roskil'

" a1 p. 398 per Lord Fraser. who pointed out that to perrmit review would “run counter .o the great
verght of authonty™: w p. 424 per Lord Bnghtman.

* The degree of control that the courts can exert over mimstenal claims that a matler ruses questions
' nauonal security ts ot clear. All the members of the House adverted to the reed ot evidence (o
justify sucht a clinm by 4 minister, Lord Scarman envisaged. even in a case of national security, that
the court might conclude that the opimion of a Minister that certain action was required was such that
w0 reasonazble mimisier could reasonably have held: lat p. 406). Lord Diplock. on the other hand.
having adverted 1o the need for evidence. went on 10 say that il a quesuon of national secunty were
ostablished. the appropnate uction was for the government: It s par excellence u non-jusuiciable
question. The judicial process i1s (otaliv inept to deal with the sort of problems which it invoives.” (At
o412 o Chandler v D.PP 11964] ALC. 763. Judicial assertions ot boldness in the areas of secunty
and detence very often precede i refusai (o upset the decision compiained ol ¢n some other ground:
2 v Home Secretarv #x p, Ruddock [1987] | W.L.R. 1482: R v Minisiry of Defence ex p. Smuth
[1u6) O.B. 517, CA.
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makmg of treaues® the detence of the realm.* the preroganve of mercv.™ the
grant of honours. the disolution of Parliament and the appommment of ministers
as well as others ... 7.* Thus there is no reason to douht that the courts will
conunuc 10 accept as conclusive Foreign Office certificates relauns 1o the
recogniion of foreign states and governments.” the exislence ol a state of war"
and whether individuals are enutled to claim sovereign™ or diplomatic immu-
nity*' in the Briush courts <

Lastly, the prerogauves are legally vested in the Queen although this 1s now
largely a matter of form. By custom and conventon prerogative powers must he
exercised through and on the advice of other persons. The necessity of knowing
whether or not an executive act 1» an expression of the Sovereign's will ang of
making someone other than the Sovereign legally hable for its consequences has
given risc o complex rules determinming how the Sovereign's acts are to be
authenticated. The forms in which the royal will 1s expressed are generally by (i
prociamation. wril. letiers patent. grant or other document under the Great Seal™
(i1} Order in Council: or (ii1) warrant. commission. order or instruclions™ unde:
the Sign Manual. The discrevonary character of prerogauve powers has alsc
given rise to the doctrine of minisierial responsibihity. the most important devel
opment in modern Briush consutuonal hstory. There are verv few occasions
nowadays when the Queen can act without or against the advice of her Ministers:
these exceptional cases may include the choice of Pnme Minister*' and the
dissolution of Parliament or the dismissal of a mimstry.*

For some vears the Labour Party was committed 10 abolishing the prerogative
so that all government decisions were subject to Parliamentary control. After the
elecuon m 1997 it was reporied that the new government had abandoned plans
o antroduce legislation to give effect to this pledge.

Classification of the prerogative

(i) It 1s sull possible to disunguish between personal and poluical prerog-
auves. that is. between those which the Queen has as 4 person and those which
she has as Head of State. The personal. however. have tended 1o become
absorbed by the political and in consequence thev have losi most of their
constituuonal significance.

The political prerogatives are often spoken of as adhenng to “rihe Crown™.
Thomas Paine called the Crown “a metaphor shown at the Tower for sixpence or
a shilling a piece™.** and Maitland said the expression was ofien used as a cover

"' J.H. Rayner (Mincing Lane) Lid v, Depr of Trade and indusire [1990) 2 AC 418, HL.

“In Ry Ministry of Dejence ex p. Smat [ 1996] QB 517, the Court of Appeal refused 10 repard the
Crown’s policy with regard 10 the treatment of homosexual members of the Armed Forces as nor-
Justiciable on this ground—but went on to retuse to find government policy imrational.

* posi paru. 20-004.

“ALp 418

¥ Duff Development Co v. Governmeni of Kelanian [1924] A.C. 797, HL: Carl Zeiss Stiftung 1.
Ravner and Keeler Lid. (No. 21 [1967] A.C. 853, HL. See aiso R v 8 of Swte tor Foreien and
Commaonwealth Affairs. ex p. Trawnik. The Times. April 18, 1985

"™ K. v. Bonrill. ex p. Kuechenmeister |1947) K.B. 41. CA

* Mighell v. Sultan of Johore |1894) 1 Q.B. 149,

“ Eneelke v. Musmann |1928] A.C. 433. And post para. 15-032

*ante. para 8-023.

* e.g. 10 coionial Governors, posi. Chap, 35,

** post. para, 17-028.

“ ante, para. §-022.

** Rights of Man (1791)
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for ignorance.*® In effect “the Crown™ is equivalent to the executive or the
central government.*” Each organ of the Government is in law, part of the one,
indivisible Crown of the Umited Kingdom.*™ For specific purposes statutes may,
however. distinguish between government departments, tor example, the Crown
Proceedings Act 1947, 5.17 with regard to proceedings under that Act. or the
Data Protection Act 1998, section 63(2) which provides that for the purposes of
that Act each government department is to be treated as a person separate from
any other government department. More precisely it means the Queen in her
nublic capacity, either: (a) in rarc cases acting at her own discretion, ¢.g. choice
of Prime Minster in exceptional circumstances: (b) acting on the advice of
Ministers. e.g. opening Parliament: (¢) acting through or by means of Ministers,
e.g, negotialing treaties and pardoning criminals: or (d) Ministers acung on
behalf of the Queen.*” With regard to the last, in modern times many powers are
conterred by statute directly on Ministers, e.g. to approve town-planning
schemes or 1o acquire land compulsorily; in theory the Ministers act on behalf of
the Queen.

[n the eyes of the law e Crown should probably be regarded as a corporation
sole. The suggestion that the Crown has no legal personality®” is untenable in the
light of earlier authorities.*' In Re M** Lord Woolf did not think it necessary to
express u view on whether the Crown is better regarded as a corporation sole or
4 corporation aggregate.

Exceptionally individual ministers may be constituted corporations sole by
statute in order to facilitate the acquisition and management of property: for
example. the Secretary of State for Defence by section 2 of the Detence ( Transter
of Functions) Act [964,

(111 So tar we have spoken of the prerogatives as it they were composed
znurely of powers. Another classificauon shows that this 1s not so. They can be
anaiysed inw: (a) rights, ¢ g. the Crown Estate and dena vacantia (but these are
regulated largely by statute): (b) powers. ¢.g. to summon Parliament and to make
treaties: (c) privileges. e.g. 10 ask for and to receive supply from Parliament: and
td) immunities. e.g. exemption trom statutes imposing taxes or rates unless
:xpressly mentioned. and from being sued or have property taken in execution
). Crown Proceedings Act 1947). This method of classificaton is one of
inaivtical junsprudence rather than constitutional law, but it may sometimes help
t0 u clearer understanding of the prerogative.

i1ty The most convenient classification for the present day 1s according to the
branch ol government to which the various prerogatives relate, i.e. legislarive.
Judicial and executive. Those which relate to legislation and the administration of
Justice are mostly “ordinary” prerogatives in the sense used above, while those

S Constuiconal History, p. 418,

" See turther. Marshall, Constunonas Theory 119711, pp. 17-34 The Nuture of the Crown (Sunkin
and Pavne eds, 1999),

ey of Crown Lands v Page [19601 2 Q.B. 274, CA. The Crown 15, however. divisible with
reterence (o s hadilines and coligatons 1 respect i s Yarious termitones and resims: R, v Secrerary
ol Staie tor Forewgn and Commanweaith Affairs ex p. Indion avyociation of Alheria (1982 Q.B. 392,
A post para, 1505,

' Post, Chap. 33,

CRe Pun American’s Applicanon (1992] ) .B. 354, 360 per Lord Donaldson M.R.

U Sir William Wade, |1992] New L. (1316,

9940 1A, 7T aung dicta ol Lord Qiplock and Lord Simon in Jown investments Lid v
Department of the Environment | 1978 AU, 59,
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which relate o the executive are mainly “absolute™  or discretionary and
regulated by convention.

Personal prerogatives

These consist mainly of immuniues and property nghts.

(i “The King never dies.” The Common law knows no interregnum. But this
theory was of hmited effect. because the death of the Sovereign entailed the
dissolution of Pariiament and the determinauon of the tenure of offices under the
Crown (including judicial offices). until these inconveniences were remedied by
various statutes ™

(it} “The King is never an infant.” The common law made no provision for
the Sovereign being a minor: but the contingency 1s now provided for by the
Regency Acts

(it “The King can do no wrong.” The Sovereign cannot be sued or prose-
cuted m the courts.® The significance of this immunity was greatly diminished
by the Crown Proceedings Act 1947, which enables the ciuzen 10 sue govern-
ment departmenis in contract or tort or for the recoverv of property. while leaving
umimpaired the Sovereign's personal immumity.®

(ivy Crown private estates.” At common law the general rule is that the same
prerogatives attach to estates vested 1n the Sovereign in her natural capacity as
applv 1o estates vested in the Sovereign in her politcal capacity in right of the
Crown. The Crown Private Estates Acts 1800. 1862 and 1873 now regulate to
some extent the disposition of such propertv. These Acts apply o property
belonging to the Sovereign.at the ume of accession. property devised or
bequeathed by any persons not being Kings or Queens of the reaim. and propert:
bought out of the privy purse. Theyv render private estates subject o taxation n
the same way as the property of any subject of the reaim. Crown private estates
may be disposed of by the Sovereign inrer vivos or by will unless. like the
Duchies of Lancaster and Comwall (the incomes from which are not subject 10
income tax*¥). they are settled by charter having statutory effect. If undisposed of
at the death of the Sovereign, they descend with the Crown and becomc lands
held in right of the Crown.®®

Effect of statute on the prerogative

A royal prerogative may be expressly abolished by Act of Parliament. as when
the Crown Procezdings Act 1947 abolished the immunity of the Crown from
being sued 1n contract and tort. An Act mayv be passed covering the same ground
or part of the same ground as the prerogative. in which case the prerogative 1s to
that exten! by necessary implication abrogated. at least so long as the statute
remains 1n foice. :

**ante, para. 15001

* For Parliament and the demise of the Crown. see anie. p. 139: and for judicial tenure, pos:, para,
20029, And see Crown Proceedings Act 1947, s.32,

**anrc, para. 14008

*" The legend perpetuated by Bracton. that writs lay against the King down to Edward 1's umc. is
refuled by other authoriues: see Holdsworth. Hisiory of English Law. Yol. IX, p. 12,

*" It would seem that proceedings against the Queen in her privale capacity can now be brought (if
at all) only by way of the common law (pre-1860) petition of right; post, para. 33-015.

1971 HC. 29

* pos. para. 15-013.

' ¢i, Crown Eswie. post, para. 15013,
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In Attornev-Generas . De hevser's Roval Hotel Lid' the respondent s hote!
was reguired by the War Office 1n the First World War. Negouauions broke down
over the amount of the rent. and possession was taken compulsorily by the Arm:
Council under the Defence of the Realm Regulations on terms that compensation
would be paid ex gratia. The respondents gave possession but claimed the nght
to full compensation under the Defence Regulations .The House of Lord-
unanimously,decided that the stawtory Reguiauons specitying the manner 1r
which compensation was 1o be assessed must be observed hy the Crown. The
Crown could not choose. said Lord Sumner. whether or not to act under the
prerogative power (assuming that to exist) involving perhaps no compensation or
onlv compensation ex gratia: il must act under the statulory power and 1in
accordance with its terms for, as Lord Moulion said. that must be presumed to be
the intenuon of Parliament in passing the statute. Therr Lurdships expressec
various opinions on the question whether. where a statute impliedly covers th.
same ground as & prerogative power. the statute pre fanto abolishes the prerog-
ative or merges 11 with the statute (Lord Parmoor): or whether. as Lord Atkinsor
preferred 1o say. the prerogative is merelv in abevance so long as the statute
remains in force

In Laker Airways Lid v Department of Trade® consiceration was given w the
effect of the Civil Aviation Act 1971 on the powers of the Crown under the
Bermuda Agreement 1946, a treaty between the United Kingdom and the Unned
States covering the grant and revocation of permits for transatlantic air services.
Tne Act set up a Civil Aviaton Authority for the licensing of air transport.

subject to “guidance™ given by the Secretary of State. In furtherance of changed,

government policy the Secretary of State pave “guidance™ 1o the authority o
revoke the licence granted to Laker Airways to operate their “Skytrain™ service
between London and New York. The Court of Appeal held that the Secretary of
State’s action was ultra vires the Act. which impliedly fettered the use of the
prerogative to cancel the designation of the plaintiffs under the treaty.

In K. v. Secretary of Siate for the Home Department ex p. Northumbria Police
Aurnoriry® the Court of Appeal accepted the existence of a prerogative power Lo
maintain the Queen’s Peace™ and held that stawtory provisions under the Police
Act 1964 which gave local authorities responsibility for equipping police forces
did not take away the prerogative power. Hence the Home Secretary could suppiy
equipment which the local authority was unwiliing to. This decision mayv be
regarded as an instance where the statute was. as a matier of construction. no:
inconsisient with the continued exercise of the prerogative power but in reaching
that conclusion the Court was influenced by the fact that. contrary to De. Kevser s
Roval Hotel, there was no queston of interference with private property rights.
Indeed. the act here was for the public benefit.*

The relationship between prerogative and statute arose in unusual circum-
stances in R. v. Secretary of Staic for the Home Department ex p. Fire Brigades

*'11920] A.C. 508. See also Egan 1. Macready [1921) | TR, 265. Waiwin Lid v West Sussex C.C.
[1975] 3 All ER. 604: Herbert Bernv v. 1.R.C. [1977) 1 W.L.R. 1437 (HL): Manieba Fisheries L
v The Queen (1978) 88 D.LR. (3d) 462 (Can. Sup.Ct.)

“11877] Q.B. 643. CA.

“'11989] Q.B. 26. CA.

“ All three members of the coun cited ¢, Hood Phillips Constitunonal and Administrative Lay.
Croon-'shnson L.J. quoted a passage al p. 399 1n the 6th ed.. in thix edition para. 21-001,

" In Bethel v. Douglax |1995] | W.L.R. 794 the Privy Council heid that the Governor of the Bahumas
retained his prerogative right 10 appoint o commission of mguiry despite having even more extensive
statory powers 10 do so.
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Cnion.™ The Crminal Jusuce Act 1988 had made provision for a statutory
scheme for compensating the victims of cnmes. The scheme would only come
mnto effect on the making ot o ministenial order under the Act. Some vears later
the statutory scheme never having come into etfect. the Secretarv of State
purported to create a scheme otfering less generous compensation in reliance on
the royal prerogatuve.”” The House of Lords heid. by a majority. that the Home
Secretary had a continuing duty under the Act 1o decide whether (or when) to
bring the statutory scheme into operation. Parliament could not have intended
that he might preclude himself from exercising the statutory powers by acting
under the prerogative. The concern of the minority was that the quesuon whether
or when the provisions ot the Act should be brought into etfect was one of a
political nature tor Parliument not the courts. [n the words of Lord Keith. anv
interterence by the courts would be a most improper intrusion into a feld lving
peculiarly within the provinee ot Paritament. Lord Musull similarly was unhappy
ihat the House was in danger or overstepping the boundaries ot the distinction
hetween court and Parliament established in. and recognised ever since. the Bill
of Rights.

I[. THE PREROGATIVE IN DOMESTIC AFFAIRS

These consist largely of powers. and n theory of some dutes.

1. Executive prerogatives™™

The prerogatves that may be classed as executive. admimstrative or 2ovem-
mental are a relic of the powers whnich the King had when he reailv governed the
country. The government at tne present day ‘s largely carmed on under statutory
pOwWers—a subject oo vast tor discussion in a general book on constitutional law.
Prerpgative powers nowadavs are mainiv of importance in reiation o the Civil
Service. the armed torces. colomal administraton. Commonwealth relations and
foreign affairs. Moreover. they have to he read subject w0 the principle or
ninistenal responsibility. The government does not have (o consull. or even o
mrorm. Parliament betore exercising prerogauve powers. This s convenient. or
nany matters talling within the prerogatve are not suitable for public discussion
~efore the decision 15 made or the acuon pertormed. On the ctner hund. the
covernment must feel assured of parliamentary support aiterwards, especially in
a matter like war or where money wiil be required.

The Sovereign in theorv aiso has duties. but these are not legally enforceanle.
“The principal dutv o1 the King is. to govern his people according o law ™, says
Blackstone. quoting Bracton and Fortescue to like etfect. Blackstone cites the
Coronaton Qath. but adds that “doubtless the duty of protection 1s impliedly as
much incumbent on the Sovereign betore coronation as after”.™ The Sovereign
15 the general conservator of the peace of the Kingdom.™ but although the

/
"119495] 2 AC 5130 HL.
' A scheme basea va the preérovative had exisied lor many vears hefore the |988 Act: -ce A,
Crumnal tnpuries Compensanon Board ex p. Lan 19671 2 (Q).B. 8564, CA,
S H 1B D Miteheil, “The Roval Prerozauve i Vodern Scots Law 1 1957) PL. 204
* BL.Comm. L. Chap. &

'BLComm. i. 266. R. . Secretarv of State (or the Home {epartment. ¢x 9. Northumbriu Police
withormry, | 19891 QB 26, CA\.
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preservaton of the peace 15 o funcuon ol the Crown. pohce ofticers are not
reparded as Crown servants.”' In Chuna Navieation Co v, Aternev-General 7= 11
was held thal there 1s no duty enforceabis by the Courts on the Crown o aftord
such protection us was asked for 1n that case. viz. armed prolection against pirates
1 foreign waters. and the subject 15 not obliged 10 pav 1or such protecuon: but
if the Crown agrees to provide special protection for payment, such pavment can
be recovered #om the subect. And in Tite v. Waddell (No. 2)7 1t was held that
any obligaton by the Crown to pay royalues for the extraction of phosphates
from the colony of Ocean Island was governmental. and not a fiduciary duty
enforceable in the counts. In Mutasa v. Attornev-General™ Boreham J. held tha:
he had no junsdicuon 10 enforce the sovereign’s duty 1o protect her subjects ai
the instance of the plaintiff who claimed that the Crown had {ailed to prevent hix
unlawful detention by the illegal Smith regime in Southern Rhodesiu.

For our immediate purpose the following is probably the most convenient
classification of the prerogatives relating to executive government:

(a) Appointment and dismissal of Mimsters. other government officials: ofti-
cers and men of the forces: the appointment and (subject Lo statute) dismissal of
judicial officers and civil servants.

(b) Control of the services. The Queen 1s head of the Royal Navy. the Army
and the Roval Air Force. The supreme command and government of all forces by
sea, land and air. and of all forts and places of strength. is vested in the Crown
both by common law and statute. The last Sovereign 10 exercise the command of
the Armyv 1n person was George 111 in 1743 at the Battle of Dottingen. The raising
of forces. their disciphne and payment are now govermned by statute.” but the
movement and disposition of forces lawfully raised 1s entirely under the control
of the Crown.™ The control of the Civil Service is similarly vested in the
Crown.”

(c) Administration of dependencies. It 15 still a function of the Crown to
provide for the government of British coionies and other dependencies: and also
to make laws for colonies acquired by conquest or cession until Parliament takes
over or the colony 1s granted representanve insttutions,”

(d) Revenue. The Norman and early Plantagenet Kings had “ordinarv™ anc
“extraordinary” revenues. and this terminology was still used at the beginning of
the nineteenth century.” The “ordinary™ revenues consisted of customary hered-
-itary revenues such as feudal -dues.* bona vacantia. income from Crown lands
and other miscellaneous sources of income that are now exchanged for the Civil

7' post para. 21-009

7211932] 2 K.B. 197. CA.

72[1977] Ch. 106 (Megarry V.-C.).

7411980] Q.B. 114. The iearned judge quoted with npprova' the opening sentence of this paragraph
from p. 272 of the 6th ed.

™ Post, Chap. 19

" China Navigation Co v. An.-Gen. [1932] 2 K.B. 197, CA: Chandicrv. D.PP | 1964] A.C. 763, HL:
see per Viscount Radcelifie.

7 Rodwell v, Thomas [1944] K.B. 596, Pos;. Chap. 18.

™ post. Chap. 35.

™ Chy., Prerogarives of the Crown (18201 p. 200,

™' Most of these disappeared with the abolition of military tenure in 1660,
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List tinfra). “Extraordinary™ revenues or “aids™ were raised from time to time
to meet the needs of war or other public emergency.

The Crown Estate consists of lands which have become vested in the Sover-
ergn in his body politic in night of the Crown,” and include the ancient demesne
lands of the Crown and lands subsequentlv acquired by prerogative right. ¢.¢. by
escheat or forfeiture, the foreshore and lands tormed by alluvion. The Crown
Estate is manuged by the Crown Estate Commissioners, who are subject to the
general directions of the Chancellor of the Exchequer and the Secretary of State
for Scotland. Their annual reports are to be luid before Parliament.™'

Bona vacantia include wreck.*” treasure trove. waifs, estrays. roval mines and
roval tish.*' Land that formerly escheated™ on failure of heirs goes to the Crown
as bona vacantia under the Administraton of Estates Act 1925, Treasure trove at
common law consisted of gold or silver in coin. plate or bullion. hidden in the
earth or other secret place, and subsequentlv found without trace of the owner.*
it 15 hidden, and rot abandoned. treasure. The finding of treasure trove was
determimed by a coroner® and u jury. Treasure trove went by law to the Crown,
and it was an ottence at common law to conceal the discovery.”” The prerogative
or treasure trove has been replaced by u statutory scheme designed to protect all
ancient items ol fustoric or archaeological interest when found.™

[t1s the prnivilege of the Crown o demand and receive supply from Parliament
for the zovernment of the country.™ Since the Bill of Rights 1688 taxes can only
be raised by authorty of Parliament.

The Civil List. Since the accession of George [ in 1760 it has been the custom
for each Sovereiun to surrender to the Exchequer tor life the hereditarv revenues
held in right of the Crown, in exchange for an annual payment known as the Civil
List. The revenues ot the Duchies ot Lancaster and Comwall are excluded trom
the surrender. The surrendered revenues are paid into the Exchequer and form
part of the Consolidated Fund. The main items of expenditure covered by the
Civil List. which is charged on the Consolidated Fund. ire the salanes and
cxpenses ol the official part of the roval household and royal bounty, and the
Privv Purse (pensions for empiovees and the maintenance or Sandnngham and
Balmoral).™ Provision 1s also made towards the expenses of pertorming public
duuties by certain other members ot the Roval Familv.”' Vanous sovemment
Jdepartments meet other expenditure, ¢.2. the Queen’s Flight and roval residences

“ Crown Estate Act 1961,

* Regulated by the Merchant Shipping Act 1894, Sce Pierce v Beons (The Lusuana) | 1956} 2
W.L.R. 501.
“* For these. see BLComm. [ 290-299: Keith, The King and the Impernal Crawn, p. 390,

' See Re Lowes Will Truses |1973] | W.L.R. 882 (Claim py Crown to the Phoemix lon, >trattord-
on=Avon, ansing frrom death in 1851 ol tenant in fee simple without heirs .
A -Gen. of the Ducny of Luncaster v G, F5 (verton i Farms) Lid 1198 1| Ch. 333: {19821 Ch. 277.
See generally, Sir George Hill, Treasure Frove n Law ana Practice: trom the earliest time (o the
nresenr dav (1936),

* The chiet duty ot the coroncz, whose cournt dates buck 10 1194, ia 1o hold an mqﬁ'aai Wwiere u person
has died 1n his district and there 15 reasonable cause o suspect that he died a violent or unnatural
death, or where death was sudden and the cause unknown, or where (he person died 1 prison:
Coroners Counts Act [887-1954: Criminal Law Act 1977

"R, v Toole (1867 11 Cox C.C. 75.

™ Treasure Act 1996,

e, Chap, | 2.

“The Queen dues not, i tact, draw the money alocated 1o ber Privy §urse and ter personal
.-‘chntlnurc ts patd trom her awn jesourees.

" Report from the Select Commurree on e Civel Lise 119710 H.C. 29,
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occupred by members of the Royal Famiiv. The amounts fixed by Parhament or
the aceession of Queen Ehizabeth 1i in 1952 were increased by the Civil List Ag
1972 10 oftset mtlation. Section 6 provices that tne Treasury may increase from
ume o ume the Pnancial provision aliocaed tor certain purposes by statutony
INstrument subjeet w annulment by resolution of the House of Commons: and the
Civil List Act 1975 allows the Treasury to supplement such sums out of moneys
provided by Parhiament. It 15 unciear whether the amounts paid by the Treasury
and othe. Dxepahments for the Monarchy exceed the hereditary revenues and
income made over by the Queen 1o the Treasury -

(e) Ecclesiastical prerogatives. Elizabeth | was described as th supreme eccle-
stasticui and temporal “Governor™ of the realm by the Act of Supremacy 1558.°°
and the Book of Common Praver refers 10 the Sovereign as “our Queen and
Governor”. The titie suggests administrative rather than lawmaking powers:
ecclesiasucal but not spintual. “Conceive 1t thus™, savs Selden. “therc is in the
Kingagom of England a college o1 phvsicians: the King is supreme governor of
hose, bul not the head of thene nor president of the coliege. nor the besi
physiciui ™ The Ouecn nominates bishops diocesan™ of the Church of England
on the advice ot the Prime Minister. The Chureh has not heen given the decisive
voice an appormung s bishops<”” manly because 1ts semor bishops sit in the
House of Lords. The current practice is that the Church Commission on Crown
Appointments™ puts forward to the Prime Minister two names for a vacant
bishopric. expressing a preference for one of them.®” In 1998 Mr Blair is believed
to have rejected both names put forward for the bishopric of Liverpool.
Otherwise. the functions and powers of the-Queen in refation to the Church of
England are mainiv regulated by statute. for example. the calling together and
dissolving of the General Synod and the Convocations af Canterbury and York ™
The Queen 1n person opened the Second General Synad in 1975, The Clergy Ac
1533 reguires the Queen’s assent and licence for the making of Canon laws and
also provides that no Canons mav be made which are contrary or repugnant 1o the
roval prerogative or the customs. iaws or statutes of the reaim. Since the

"< Sec tunther. Bogdanor, op. e, Chap. 7. A. Tomikins, “Crown Privilege~". in Tie Nawure of the
Crown teds, Sunkin and Pavne.

"' Repeuled. eacept section & by various Acts. The sidenote 1o that section teads Al Spiriual
Junsdiction United to the Crown.™ The Act of Supremacy 1534 (repealed in 1554) called Henry VIII
the supreme “Head™ on earth of the Church of England.

** Sutiragan bishops are appointed on the nomination of diocesun bishops. The appointment of Deans
15 on the advice of the Prime Minisier.

" The prerogative and procedure for confirming the election of bishops were preserved by the
Ecciesiasucal jurisdicuon Measure 1963, as amended

“ Consisung of the two Archbishops. six members elected by the General Synod. and two non-voting
members (the Prime Minister's appointinents secretary and the Archbishop’s appointments secre-
tary). Proposals for reform of the present system. invoiving less secrecy and the opportunity for
clergy 1o apply for consideration as possible bishops were published in May. 2001, (Working with the
Spirte: Choosing Diocesan Bishops). The Commission would be renamed the Episcapal Nominations
Commission and given an enlarged membership

" A congd d elire (permussion o elect) is sent 1o the dean and chapter of the cathedral of the vacant
bishopric (or o the cathedral chapter in the easc of “a parish church cathedral™ which does not have
a dean). accompanigd by o “letter missive” containing the name of the nomnec. (In the case of the
Bishopric of Sodor and Man where there 11 no chapter at all, nomination is efiected by leters pai-
ent).

™ Synodical Government Measure 1964, modifying the Church of England Assembly (Powers) Act
1919 and the Church of Englund Convocations Act 1966,
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Retormation new Canons. or changes in customary or Canon Law, can only bind
the laity by authority of Act of Parliament (Middieion v Croft™). Forms of
service alternative to those prescribed by the Book ot Common Prayer may now
be authorised by the General Synod. without the nced for an Act of Parlia-
ment.'

{f) The “fountain of honour”. The Queen is the “fountain of honour.”™* The
creation of peers is done on the advice of the Prime Minister." Most honours in
the United Kingdom are also conferred on the advice of the Prime Minister.”

Recommendations for ail honours have, since 1979, been submitted for seru-
tinv 1o the Political Honours Scrutiny Committee. a body which was established
in the 1920s in the wake of disquiet about the sale of titles by Lloyd George. The
Committee consists of three Privy Councillors. 1t the Prime Minister persists
with a recommendation against the advice of the Committee. its adverse view is
made known to the Queen which. it has been suggested. must imply that the
monarch. n such circumstances, has a discreton to reject the recommenda-
tion.”

(g) Miscellaneous prerogatives. Other prerogatives or former prerogatives
relating to coinage. mning of precious metals, udministration of chanties. guar-
dianship of infants and mental patients,” the use of patents and the creauon of
boroughs. are now largely regulated by statute.” The prerogative to issue the writ
ne exear reeno’ (1o torbid a person o leave the realm) at the instance uf a
Secretary ol State s ubsolescent.” The right to publish the Bible and the New
Testament does not extend to breach of copyright in modern transiations. " It has

“11743) Cas. T, Hard. 320 Eccles. Ct.h.

Church of England ( Worship and Doctrine) Measure 1974 (Ne. 31
- The Prince s Case (16061 8 Co.Rep. la, 18b: BLCom. L 271.

George V in 1924 personally otfered Asquith. an ex-Prime Minister. 4 peerage on tne dav on which
e fost s seat ol g seneral elecuon, when Baldwin was about 10 suceezed MacDonald and the
sremierstip was momentanly vacant: Roy Jenkins. Asquirh. pp. SU5-306.

“Some Orders dre 3 matter 1er the Queen's personai choice; wz: awards to the Order of Merit, Orders
ol the Garter and the Thistle and the Roval Victoran Urder. Thus the Queen mace the Govemor ot
Southern Rhodesia a K.C.V.0. at the nme of U.D.L in November [965.

(3. Marshail. Constaunenat Conventrons | 19%4), p. 23 Quesnions mav nut be asked of the Prime
Minister reluting to the erant of honours: Erskine Mav. Parbmeniary Praciice 122nd ed.). p. 298,
The roie of the Committee will be atfected by the establisnment ol un Appointments Committee 10
advise on the conterment of life peerages: ante. para, D011,

Y See R.E (Mental Patient: Stenlisation) [ 19901 2 AC |, HL tor resort by the counts to their inherent
junsdiction,

*The Wild Creatures and Forest Laws Act 1471 ai ushed the prerogative right 1o wild vreatures
(except roval fish and swansi. and any franchises ot lorest. [ree chase, park or free warren: abregated
the forest laws and repealed the statutes dating back o Bdward 1. Ou e coinage wee now. Comage

A\ct 1971: Currency Act 1983, The determining of weights and mmeasures was [ormerty done hy ine
prerogative: A, Wharn, “The History of the Mile” [1979) N.LJ. 31. '

Ve exeat reenum: BLComm. [ 265-266.

CFelton v, Calliy 11969 1 Q.B. 200 (Megarry 1), Lipkin Gorman v ¢ ass The Times May 29, (985

VU Nahkel tor Contracune and Trading Lid v Lowe (1986] 2 WL.R. 317 And see J. W, Brdee, “The
Case of the Rugby Football Team and the High Prerogative Writ” (19721 88 L.C.R. 33 E. M. Auburn.
Ve Fyear Reeno™ [1970] CLJ. 183, L1 Anderson. " *Antuquuy in Actnon, —Ve Lveal Regne
hevived.” 19871 104 LLQ.R. 240, A simiar cifeer can he aciieved by resort to e cauitable
mrsdiction of the High Courte Baver V.G, o Winter tNo. 2) 119861 | W.LK, 497 €\,

O pversiies of Oord and Cmorndee v Bvee and Spoiswenode | 1904 Ch, 736,
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been held that there 15 4 preroganive Lo 1ssue free Informanon. ¢.¢. i covernment
pamphict about tne Common Market.'

(h) Emergency and Defence. The Crown may use such force as is reasonably
necessary 10 put down riot or insurrecuon. '~

The Crown is responsible for the defence of the reaim by sea and land. and 1
the only judga of the existence of danger 1o the realm from external enemies (.
v. Hampden'?). although it is not the sole judge of the means by which such
dunger 1s 1o be averted. e.¢. the imposition of taxation or conscription (Bill of
Rights 1688). In ume ot war the Crown may requisition ships. al least British
ships in territonal waters. on pavment of compensation (The Broadmavne'). and
may enter upon and use the lands of the citizen near the coast in order 1o repel
invasion (Case of tiie King s Prerogarive in Saltpetre'®). After the danger is over
the bulwarks ought 1o be removed: nothing otherwise was said about compensa-
ton In that case. But in modern umes the Crown relies in ume of war and other
grave emergency on statutory power:. such as the Emergency Powers (Defence)
Acts of the late war.'"

Dicey goes so far as 10 sav: “There are imes of wmult or invasion when for
the sake of legaiity iwsclf the rules of law must be broken. The course which the
Government mus: then take is clear. The Ministry must break the law and trust
for protection to an Act of Indemnity.™ '™ If this 15 so. the duty of the Crown 10
protect the reaim is paramount. Darling J. in Re Shipton'® construing a Defence
of the Kealm Act approved obiter the old maxim. salus populi suprema lex (the
safety of the people is the mghest law).'

The auestion whether compensation 1s pavable for loss or damage caused hy
(lawful) exercise of the prerogauve was argued for the tirst ime in the House of
Lords as a preliminary quesuon of law in Burmah Oil Co v. Lord Advocate 2 The
company’s oil installauons had been destroved by order of the British com-
mander of the forces in Burmah (then a colony) in 1942, to prevent them from
falling into the hands of the invading Japanese forces who would have found
them of great strategic value. Their Lordships held by o majority of three to two
that. although compensation had never been payable at common law for “battle”
damage. whether accidental or deliberate. this was “denial™ damage—really
economic warfare—and there was no general rule that the royal prerogative can
be exercised without compensation. Lord Reid in his majority speech said that
there was no precedent of a ciaim for compensation in such cases not being paid.

"' Jenktns . An-Gen. (1971) 115 5. 674, “Since all the Crown's subjects are al liberty 1o 1ssue as
much frec information as they like ... 1 offer you this as a choice example nf a non-prerogative”:
H.W. R Wade. Consnitutiona! Fundamentals (1980, p. 49. The Crown's subjects, however, would
be using their own money. “Free™ information from the government must be paid for by the taxpayer
See further. C. Munro. “Government Advertising and Publicity”, [1990] P.L. |.

'* See turther. post, Chap. 19.

"1637) 3 SuTr. 825.

" 11916] P. 64: and sec The Sarpon [1916] p. 306.

" (16061 12 Co.Rep. 12.

" post. Chap. 19, -

" Dicey. Law of the Consutunon (10th ed. 1959), pp. 412413,

" Ke Stupron. Anderson & Co and Harrison Brotiers & Co 11915] 3 K.B. 676. 684.

" The maxim was addressed by Cicero 1o a military commander. 1t is found in Bracton. Hobbes,
Bacon. Coke. Hale and Hawk:ns, Sometimes. as in Selden’s Table Taik, the verb is imperative
Lesto).

11965 A.C. 7S, Sec A. L. Goodhart, “The Burmah Oil Case and the War Duamage Act 19657
(1966) 82 L.Q.R. 97: and note by Paul Jackson in (1964) 27 M.L.R. 70Y.
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and it was therctore payable.”' Lord Radcliffe in his dissenting speech said the
prerogative was so vague and uncertain that he preferred to base his opinion on
the 1dea of necessity: the Crown had as much a duty as a right to do what it did.
and it was not a source of profit to the Crown. With logic equal te Lord Reid’s
he said there was no precedent of such a claim being paid, and therefore it was
not payable.** )

The War Damage Act 1965 abolished retrospectively™ any right which the
subject may have had at common law to compensation from the Crown in respect
of lawful acts of damage to. or destruction of property done by, or under the
authority of. the Crown during. or in contemplation of, a war in which he
Sovereign was or is engaged. The Act thus nuilified the decision of the House of
Lords in the Burmah Qi Company case so far as war damage is concerned It
does not deal with unlawful acts by officers or servants of the Crown,** nor the
mere Laking possession of property (requisition or angary).=> Any payment of
compensation by the government for war damage. whether caused by the Crown
in prosecution of a war or by enemy action. must therefore be authorised by Act
of Parliament.

2. Judicial prerogatives
These are discussed later in Chapter 20 under “The Administration of Jus-
uce.”

3. Legislative prerogatives

The prerogatives in relation to the legislature include the power to summon,
prorogue and dissolve Parliament. and the giving ot the Roval Assent o Bills.
I'hese havz alrcady been discussed in Chapter 7. It has aiso been seen that the
Sovereign has no prerogative power to lenslate within the realm (Cuse of
Proclumations™). The Crown has a prerogative right to print and publish stat-
utes.”’

" Cited as authority tor this proposition in the Privy Council: Societe {'nited Docks v Government
¢ Maarinus TIO851 AL 585, 600 per Lord Templeman.

SIn Dnted States 0 Cadtex 11952) 344 1080 149 0 similar case relating 1o propeny in the
PMhilippines. the majority ot the United States Supreme Court held that no compensation was payaole
at common law, whiie the mmonty thought compensation was pavanle under the Fifth Amendment
o the Consttution (prvate property not W he taken for puplic use without just compensation .
ClLawversan both Houses objected strongly 1o the retroacuve etlect ot the Bill. but: (i) the company
1ad been oifered reasonable compensation by successive Chancellors ot the Exchequer, and had been
wirrned that it therr cluim were successtul in the courts, legislation wouid be introduced to indemnity
the Crown. re. the taxpaver: (1) 1t 1s unlikely that the company destroved the property acting :n the
Heliet that there was a common law right o compensation: cf. Phadlips v vee 13700 LR, 0 Q.B. |:
tun o oprovision in the Amencan Constitution against ex posr facto laws is interpreted lo reter Lo
penal laws: Culder v Bull (1798) 3 Dall. 386: (iv) by what method, and on what basis. would
ompensation be assessed”? The Japaness captured the site on the uay atter the installations were
destroved. and the Toss was estumated at anyvthing from mi to £100.000.000: (v by what common fuw
procedure (e pettiion ol nght) could compensaton have been claimed hetore 1Be Crown Procecd-
nes Act 19477

Yo Crown Procecdimes Act 194752,

© Angary s the power ol the Crown in nme of war to requisition neutrai chattels tound within the
teaim on payment of compensation: Commercial and Estates Co op Exvpr v Board of Trade (1925]
KB, 2T

IO IOY 2 SUTe 723 e, para, A=003 For prerogative lemsiation sy Olrder in Counctl tor Britisn
dependencies, see paost. Chap, 35,

"Paul Von Nessen, “law Keporting: Another Case tor Derceutation | (O8S) 48 MR 412,
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[t 1s & parhamentary custom that legislation affecting the prerogatives or
property of the Crown should be preceded by a message from the Crown: and the
Speaker must not aliow a Bill that affects the prerogative to be read a third umc
unless the royal consent has been signified by a Privy Councillor.™

The Crown is nol bound by an Act of Parliameni—at any rate. o 1
detrimeni—except by express words or necessury implication. It was said in
some earlier gases that the Sovereign is bound. even though not named therein.
by statutes for the public good. for the preservation of public rights, suppression
of public wrong. relief and maintenance of the poor. advancement of learning.
religion and justice. the prevenuon of fraud. and by states tending to perform
the will of a grantor, donu. or founder. In Bombav Province v. Bombay
Municipal Corporanion.™ however. the Judicial Committee held that the inter-
ence that the Crown agreed 1o be bound by a statute could only he drawn if 1t was
apparent from 1ts terms at the time of its enactment that its beneficial purpose
would be wholly frustrated if the Crown were not bound.

For the court to hold that Parliament intended an Act to bind the Crown there
must be either express words lo that effect. e.e. Crown Private Estales Acts:
Crown Proceedings Act 1947; Law Retorm (Limiation of Actions. etc.) Act
1954. s.5. Health and Safety At Work etc. Act 1974, s.48 and 8.72. or words
giving rise to such a strong implication that the court cannot reasonably help
drawing it (Artorney-General v. Donaldson™"). Thus it has been held that houses
let by the Crown were not protected by Rent Restriction Acts,* royal palaces are
not bound by the Licensing Acts,** vehicles driven by Crown servants were not
subject 1o a statutory speed limit.™ the Administrator of Austrian Property was
fnot subject 10 statutes of lunitavon.™ and land occupied by government depari-
ments does not require planning permission under Planning Acts.™

A corollany of that principie is the immumy of the Crown {rom income tax
and rates. which can only be imposed by authonly of Act of Parhament. The
basis of the prima facie exclusion of the Crown from a taxing Act was discussed
by the House of Lords in Madras Elecrric Supplv Corporation v. Boarland.™
While Lords Oaksey and Tucker thought it was not necessary 10 decide whether
the Crown’s immunity depended on the construction of the Act or arose from the

» Erskine May. Parliamentar Practice (22nd ed. 1997) GO3.

= Case of Eeclesiastical Fersons (1601) 4 Co.Rep. 1db: Magdulen Cotlege Caxe (Warren v, Satin
11615) 11 Co.Rep. 66b. In Willion v Berkley ((1561) Plowd. 223) counsel argued that the presump-
tion is that the Sovercign “does not mean to prejudice himseli of 1o bar himseli of s linerty and
privilege.”

“11917] A.C. 5&. See 100 Depariment of Transpar! 1 Egoroff, The Times May 6. 1980,

V(1842) 10 M. & W. 117; Gorton Local Board v. Prison Conmissioners | |887) reported in Cooper
V. Hawkins [1904]) 2 K.B. 165 (local byelaws): Re Wi Maiua 5 Will 11908] A.C 448,

© Tamiin v. Hannaford 11950] | K.B. 18. ¢f. Crown Lessees (Protection of Sub-Tenants) Act 1952
But tenants of the Crown Estates Commissioners, of the Duchy of Cornwall and the Duchy of
Lancaster do enjoy stalutory protection: Housing Act 1980, s.73: Crown Esiates Commissioners
Wordsworth (1982) 44 P. & C.R. 302. CA.

“ k. v, Graham Campbeli. ex p. Herbert [19351 1 K.B. 594.

“ Cooper v. Hawkins [1904] 2 K.B. 164 for subseguent developments see { 1983) 99 L.Q.R. 341 and
past, para. 33-002

" Admimistrator of Austrian Property v. Russian Bani [or Foreign Jrade (1931) 48 T.L.R. 37. CA.
But see now. Limitauon Act 1980, s.37.

w Ministry of Rgriculture, Fisheries and Food v, Jenkins [1963] 2 Q.B. 317. CA: Campbell (A.G.
(Arcam) 1. Worcestershire County Council 11963) 61 LG.R. 321. See now Town and Country
Planning Act 1984, )

7 11935] A.C. 667. The Crown is not bound by un admission made on 1ts behalf that a statute apphe:
10 the Crown: An-Gen, for Cevion v. A. D. Silva 11933] A.C. 401, PC.
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prerogative. Lord Mac-Dermort regarded it as a rule of construction, Lord Keith

of’ Avonhalm offered the questionable explanation that words in 4 statute capable

of applying to the Crown might be overndden by the exercise of the prerogative,
and Lord Reid expressed the preferable opinion that the presumption is a rule of
construction taking account ot the prerogative.

The question who represents the Crown for this purpose was reviewed in Bank
voor Handel en Scheepvaart N.V. v. Administrator of Hungarian Properiv,™
where the House of Lords by a majority held that the Custodian of Enemv
Property was a servant of the Crown. and that the Crown had a sufficient interest
in the disposal of property held by him in that capacity to entitle him 10 claim
exemption from tax on the income. The majority of their Lordships approved of
the classification made by Blackburn J. in Mersev Docks and Harbour Board v.
Cumeron (1364)™ that the immunity extends to: (i) the Sovereign personally: (1i)
Crown servants. ¢.¢. government departments*’: and land occupied or funds held
for Crown purposes by persons in consimili casu. ¢4, assize courts and judges’
lodgings.*" county courts.** police stations®* and prisons.™ The difficulty was to
dectde. first, whether the Custodian of Hungarian Property tell into any of the
categories enumerated above, and (it so) whether the property held by him was
enutled to Crown immunity. Their Lordships (except Lord Keith) were agreed
that the Crown. through the Board of Trade and the Treasurv. had sufficient
control of him to make him a Crown servant. so that he fell into category (1),

The general rule is subject to cniticism. It has been suggested that the presump-
uon ought to be reversed by legislation, so that the Crown would be bound by
statute unless it was expressly declared not to be bound. or public policy reauired
the exemption of the Crown in a particular case.*

I[I1. THE PREROGATIVE IN FOREIGN AFFAIRS

Acts of state
There ts no techmical defimition of “act of state™ in British constitutional law.*
but the expression. as considered here. is zenerally used for an act done by the

"HUSd] AC, 884
P HILC 420463 See also Merves Dacks and Harbour Bourd v Gibbs (18600 LR, | H L 0t
And see Holdswaorth, Histore ar Enelisn Law, Vol X, pp. 295-299.
SRR Stewart CISSTU S BLoc B SO0 And see Sk v Brrmneham Gaardians 85T T E. & B 483
i .‘\urr Justces CI8O0Y 24 Q.B.D. 181 Wirral Extates v Shaw | 19321 2 K.B. 247.
Y Hodeson v Cartiste Beard ot Health (1857Y R E. & B. |16 and see Conmber v Berksnire Justicey
|INH1) 9 App.Cas. ol, HL.

Y Rw Manchester Overseers (18547 Y E. & B 336,
i Ju.mu.\ of Lancashire v Strettord (verseers (1858) E.B. & E. 225.
“R v Shenherr: (I8410 1 Q.B. 170, And see Territorial. ete. Forces Association v. Nichols [1949)
I K.B.
" t;l.mnltc Williams, Crommnat Law. 1 11961). And see H. Street. Governmenal Liubilirv ( 1953) pp.

43-152: Peter W Ilm:l.: Laabliey of the Crown (2nd ed.. 1989, Chap. 10, In Cain g Dovie (1946)
"2 CLR. 4090 the maworny in the High Court of Austrahia speaking obeer did not reject the
"H\‘-Ih!il(\' of the Crown beny convicted of a criminal offence. ¢.e. the State as l,mplnw.r Sce W
Fricdmann. “Public Weltare Offences, Statutory Duties, and the Legal Status of the Crown™ « |950)
IR MLR 24
" See Harmson Moore, Wer of State i fnelish L (1900 Holdsworth, “The History of Acts of
State n Gaglish Law * 0141031 Cotumbia Law Rev. 1320 B C8S, Wade, = Act of State in English
Law 1930 13 BY.LL. 8 P Cane. “Prerogative Acts. Adts of State and Justiciabilioy ™. | 1980) 29
LT, nad),
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Crown as a matter of policy m relation w0 anothier state, or in relation 1o an
individual who is not withm the aliegrance o the Crown.*” The two pants of this
defininon are oest considered separately. Cases on acts in relation 1o foreign
states usually arise out of attempts by private individuals o enlorce contract or
propeny nghts mdirectls aceruing. while cases on acts in relation o individuais
normally arise out o1 un attemplt 10 obtain o remedy lor a supposed wrong directiy
resulting: and. as will be seen. the elass of individuals against whom acts of state
may be doné is not tree trom doubt.

A distinct use of the term which Lord Wilberforce identified in Buttes Gas and
O Co v. Hammer™ relates 10 cases which are concerned with the applicabiiity
v. foreign municipal legislation within its own territory and with the recognition
ol such legislation in the British courts 1t is in this context tha Lord Milleu said.
“the Act of state doctrine is 4 rule of domestic luw which holds the national courl

incompetent to adjudicate upon the lawfulness of the sovereign acts of a foreien
Stute ™ 3

L. Acts of state in relation 1o foreign siates

Acts of staie in this class include the declaration of war and peace: the mahing
of treaties™: the unnexation and cession of territory: the sending and receving o
diplomatic representatives: and the recognition of foreign states and govern-
ments. A claimant whose propenty or contracts are indirectly affected will pe
unsuccessful in his attempt 1o use an act of state as a foundation of an acuon
Such ucts are outside the jurisdiction of British courts in the sense that they
cunnot be questioned. They are non-justiciable. Nor can a citizen claim to enforce
directlv any rights 1o which he mas be entitled under them ™ One view 15 that
they arc not properly described as an exercise of the “prerogative™ as they are not
done in relation 10 Briush subjects.®> (This was the term traditionally vsed. It
ambit in this contexl was never precisely defined as 15 shown by the discussion
below of Nissan v: Anornev-General®* In terms of the British Nationality Act
1981 it no doubt includes British citizens™ und some. or all. categories of
Commonwealth citizens®™ and. perhaps. those who under the Act are British
subjects™). There seems to be no good reason why the term “prerogative” should
be limitad in this way; indeed. Lord Coleridge C.J. descrined the making of pcace
and war as “perhaps the highest acts of the prerogative of the Crown™.%

7 An act of the executive as a matier of policy performed in the course of its refations with anothes
State. including it relauions with the subects of that State, unless tney are temporarily within the
allegrance of the Crown™: Wade, ap. cit. p. 103, Cf per Lord Wilberlorce i Nissan v Atr.-Gen.
[1970) A.C. 179, post. para. 15025

11982] A.C. 888 (As u general rule such matters are “non-justiciabic™: an excepuional cases the
British counts may consider the effects of foreign legislauion which is CONNSCAlOTY O contrary 1o
public policy),

Ry Bow Street Magistrate ex P Bimocher Ugarte 120000 1 A.C. 147, 269, HL. See further Foved
v Al-Tajir [1998] Q.B. 712. 714 per Mustl] LJ.

' post. para. 15028 ¢ seq.

“' Unless there is a speciul Statutory provision to this effect. e.p, Foreign Compensation Act 1950,
= Per Wamington L.J. in Re Ferdinand, Ex-Tsar of Bulgaria 119211 1 Ch. 107, 139,

1ET6] ALCa 79,

sl .

537,

530 and s.31.

" Rustomjee v. R, (1876) 2 Q.B.D. au. 73,
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In Salaman v. Secretary of State for India,™ where a claim was brought to
enforce an agreement between the Secretary of State for [ndia and the Mahurajah
of the Punjab. Fietcher Moulton L.J. said: “An act of state is essenually an act
of sovereign power, and hence cannot be challenged. controlled, or interfered
with by municipal courts,”™ He went on to say that the court must accept an act
of state as it is without question: but the court may be called upon © decide
whether or not there has been an act of state. and (it so) its nature and extent,””
Further. the court may have to consider the effect of an act of state on the rights
of the government or of individuals. Thus, while the court will not enforce
private rights arising under a treaty,™ it may be concerned if the treaty creates or
modifies rights between the Crown and individuals who are. or who thereby
become. subjects, For example, the Crown may recover in the courts debts due
10 it as a result of annexation, and presumably debts can similarly be recovered
from it. The Crown decides what rights and obligations it takes over from the
sovernment of a state which it has exunguished by conquest and annexaton
CWest Rand Central Gold Mining Co v. The King®"); and so there was no redress
where 1 colonial overnment declined to recogiise concessions made to people
who under e law then o force were British subjects™ by the former ruler of
termitory that has been annexed (Cook v Sprigg®®). Tt will be noticed that in these
cases the et of state was not done in relation to “British subjects.” although it
arfected thetr interests.

A declaration of war affects the citizen’s trading and contract rights with
persons of enemy character. formerly prevented a British subject from becoming
naturalised in the enemy state (R, v Lyach®), and alters the status in this country
of nutionals of the enemy state. The court must accept the certificate of the
Foreign Secretary as to whether the Crown 1s at war. or has ceused to be at war.
with & foreign country (R. v Bonrill. ex p. Kuevhenmerster®). The recogmtion by
the Crown of foreign states. Sovereigns and governments may affect the rights of
private individuals because of the immunity.™ from the jurisdiction of the courts
which such recognition confers (Duff Development Co v. Government of Kelan-
tan®y, The court must accept the certiticate of the Crown as o recognition.
although 1t will examine the declaration in order to <ee that the nroper tacts have

“orpungl KB A1 CAL And see Secretary of Siate for India v Kamachee Bove Sufaba o |359) 13
Moo PC, 22,

CRnrester v Secretare of State tor tndia (13720 LR Ind App., supp. Yok, po 100 Miserave & Puido
579 5 App.Cas. 102, PC.

Nabob of the Carnatie v East India Co 11793) 2 Ves. 36; Civihun War Claumants” Assoctation &
Mie Kine [1932] A.C. 14,

C11905] 2 K.B. 391 (South African Republic).

£ ¢ that tme " British subject”™ meant anyone born within the King s domimions who thereny owed
ilegiance o the King. Not unul the Briush Nationality Act [948 was the distinct category of Jitizen
at the Cmted Kingdom and Colomes recogmsed: post Chap. 3

CUIN99 AL, 572 fanmexation of Pondoland to Cape Colony),

Spon3l 1 K.B. 443, Quaere how tar this prohibition extends.
“SLI9471 KB 41 CAL

»Now hmited by the State Immumity Act 1978 post para. [5-032, /

TH9241 AL, 970 HLL And as 1o the Commonwealth. see Michell v Xudtan of Juhere [1894] 1 Q.13
1392 Kahan v Passtan Federanon (1951 2 KUBL 10032 Melleneer v New Rrunswick Development
Corporation | 1YT1 W.L.R. 604, CA. of. Suiran or Juhore v. Abubckar Dk Aris Hendear 11992
AC. 218, PC.The practce of recogmising governmenty which have come (o power DY unconstitu-
vonal medns wis abandoned by the Brinsh covernment in (980, Future cerancates will merely
ncicate what hinks cxist between ne regime i aeston and HM Government so. presumanly.
cavine the question ol recogmition to the courts: C K Svimmons. “United Kincdom Abolition of the
Doctrine ol Recoenttion of Governments: A Rose by Another Nume /" [TUR!] LL. 3%
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been considered by the appropriaie Ministers.”™ Similar considerations apply ¢
the recognition of diplomatic representatives. which confers diplomatic immu-
nny (Engelke v. Musmann®),

The decisions of the British courts in such cases illustrate according to Lord
Wilberforce. the undoubted judiciai acceptance of the principle that. “In a mater
affecting the sovereignty of the United Kingdom the courts are entitled 10 take
account of the declared policy of Her Majesty’s Government. ... The couns
should in such, matters speak with the same voice as the executive.”™

An act of state cannot alter the law administered by British courts. Thus in The
Zamaora™ the Privy Council held that a prerogative Order in Council authorising
reprisals could not incie: e the right of the Crown 1o requisition neutral ships and
cargo. Although prize courts are said to administer “international law ™. it is such
law—having its source in international law—as is recognised by Enﬂhsh ld\\ It
may be modified by statute, but not by the prerogative.

2. Acts of stare in relation to individuals

Acts done under the authority of the Crown in relation to individuals have been
held 10 be acts of state. so as to prevent an aggneved person from obtaming
redress 101 damage done.”™ in the following classes of case. Where the plea “act
of state™ 1s successful, this means that the coun declines jurisdicuon. In such
cases the Crown uses “act of state™ as a shield in an action brought by a private
individual.

(a) An alien outside British territory. In Buron v. Denman™) the captain of a
British warship was held not liable for trespass for setting fire to the barracoon
of a Spaniard on the west coast of Africa (not Briush territory) and reieasing his
slaves: the captain had general instructions to suppress the slave trade. and his
conduct in this case was afterwards approved by the Admiraliv and the Foreign
and Colonial Secretaries. An act of state in relation to individuals, it was held,
may be either previously authorised or subsequently ratitied by the Crown. There
is probably a prerogative power to exclude aliens from entering British territory.
and at any rate alicns have no enforceable right at common law 1o enter
(Musgrove v. Chun Teeong Toy™

(b) An enemy alien within that country. In R. v. Bonrill, ex p. Kuechenmeis-
ter’ a German national, who had lived in England since 1928 without being
naturalised and was interned by the Home Secretary during the war. was unsuc-
cessful in his application for a writ of habeas corpus. detention by the Crown of

" Savee v, Ameer Ruler Sadic Mohammed Abbasi Bahawalpur Siate [1952] 2 Q.B. 390, CA.
“11928) A.C. 435,

™ Re Westinghouse Eleciric Corporation Uranium Contract Litigation M.1.L. Docket Wo, 235 11978
A.C. 547, per Lord Wilberforce. See (oo, British Airwavs v. Laker Airwavs | 1985| A C. 58. per Lord
Diplock.

H11916] 2 A.C. 77: “One of the most courageous of judicial decisions even in our long history™: per
Lord Scarman. C.C.5.U. v. Minister for Civil Service |1985]) A.C. 374, 404,

72 Act of state may also be a defence to a criminal charge: see ‘Zlcphen History of the Criminal Law.
I1. pp. 61-65. And sec Carr v. Fracis Times & Co [1902] A.C. 176 (act of staie by foreign ruler
authorising British subjects o seize British-owned goods in Bnush ships in foreign territoriul
walers)

71(1848) 2 Ex. 167. The case was settled on terms. Captain Denman. the successful defendant. was
a son of Denman'C.J. g

™ 11891] A.C. 491, PC. The entry of aliens into this country is now regulated by the hnmigration Act
1971 and Cominunity Law.

T 11947) K.B. 41, CA.

15-024



15-025

324 THE ROYAL PREROGATIVE

an cnemy alicn being an act of state. A similar principle applies to the deportation
of an enemy aiien (Netz v. Chuter Ede™).

(¢) Formerly acts done by the Crown in British protectorates in relation o the
local inhabitants were regarded as acts of state. protectorates being technically
foreign countries.”” This principle probably became untenable after the creation
of the new status of British protected persons by the British Nationality Act 19438,
but the question is no longer of practical importance.™

With regard to the detence of “act of state” against British citizens. Com-
monwealth citizens and British subjects outside British territory. there 1s no direct
judicial authority.”

The Crown must claim “act of state” specifically.™ But the mere plea “act of
state™ is not enough: the court can examine the facts in order to decide whether
what has been done is an act of state. Thus in an action of trespass against the
Governor of Jumaica for seizing and detaining the plaintiff’s schooner. it was not
enough for the defendant to plead that the acts were done by him in the exercise
of his discretion as Governor and as acts of state: he had to show that the acts
were done under and ‘within the limits of his commission. or that they were really
acts of state policy done under the authority of the Crown (Musgrave v
Pulicdo).*!

On the other hand. if a wrong is committed by a servant of the Crown against
4 British citizen and. possibly Commonweaith citizens and British subjects or
friendly aliens in British territory. it is no defence to plead “act of stae.” In
Walker v. Baird.*> where the commander of a British warship had taken posses-
ion of o lobster factory belonging to a Brtish subject (under the law then in
force) in Newfoundlund. 1t was held no defence that the commander was acting
under the orders of the Crown to implement a treaty with France. And in
Johnstone v. Pedlar the House of Lords heid that a United States citizen in
Dublin (at that time within the United Kingdom) was entitled to claim frum the
police commissioner money found on him at the time of his arrest for illegal
drilling. “act of state™ not being available as a defence to an action hrought by
the citizen of a friendly state tor wrongful detention of property n this coun-
try.

In Nissan v Attorney-General.™ Nissan, a citizen of the United Kingdom and
Colonies. was lessee of an hotel i Cyprus. an independent republic in the
Commonwealth.*® The hotel was vecupied by British troops for several months
as part of a truce force under an agreement between the Governments of the

“11946] Ch. 224,

R v Earl of Crewe, ex p. Sekgome [1910] 2 K.B. 576. CA: Sobhuza Il v. Mifler 1926} A.C. 518
PC. Eshuebavi (Elekor v Government of Nigerid (Officer Admnisterg) [1931] A.C. 662. PCI R v
Nerrer [1940] 1 K.B. 787, of. Ex p. Mwenva ([1960] | Q.B. 241, CA, where the petsioner was
ussumed to be a British subject by virtue of lecal cilizenship laws (Federation ot Rhodesia and
Nyvasaland). of. K. Polack. ~ e Detence of Act of State in Relation to Protectorutes ™ (1963 26
MULR. 138: L. L. Kato, “Act ot State n a Protectorate—in Retrospect”™ [1969] P.L. 219,

“The status of British protected persons is preserved by the British NationalitypAct 1981; 5.38.

“ Goe Nissan v AL-Gen [197G] AC. (79, HL. post.

o Nissan v Aft-Gen. [1970) AC. 7Y, post

' (1879) § App.Cas 102, PC.

3 1802] ALC. 491, PC. And see the General Warrant Cases. post, Chap. 24

SU11921) 2 AC. 262,

S UL ALC 179 See 1. Gl Collier, ™At of Stat= as 4 Defence against a Brinsh Subject " (1963
CoLJ. 102, and note m (1969) C.LJ. 1660 5. 5. de Smith in (19691 32 M.L.R, 127: ¢1. D R. Gilmour.
“Brnsh Forces Abroad and the Responsibiiaty for thetr Acttons™ [19701 PL. 120,

=* Rut not one of Her Majesty ~ dosumons. '
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United Kingdom and Cyprus for the purpose of restoring peace in the civil strife
between the Greek and Turkish communities. The British forces then continued
to occupy the hotel for a period as part of a United Nations peace-keeping force,
on the recommendation of the Security Council of the United Nations and with
the consent of the Cyprus Government. Nissan brought an action agains! the
Crown in England. claiming declarations that he was entitled to compensation for
damage 10 thg contents of the hotel and the destruction of stores, on the ground
that this was a lawful exercise of the prerogative®; and that the Crown was liable
in damages for trespass 1o chatiels by the British troops.” This case was fought
on preliminary issucs. in particular, whether the acts of the British forces were
acts of state.* The House of Lords upheld the Court of Appeal in deciding that
the acts of the British forces were not non-justiciable as acts of state. Although
the agreement of the British Government with the Cyprus Government 1o send
peace-keeping forces to Cyprus was no doubt an act of state. not all acts done
incidentally in relation 10 individual persons or their property (such as occupying
a particular hotel or damaging its contents) in the course of executing an act of
state are themselves acts of state. All the Law Lords said it was unnecessary 1o
discuss whether the acts of the Crown were an exercise of the prerogative,
although Lord DLenning M.R. in the Court of Appeal based the liability of the
Crown to pay compensation on the exercise of the prerogative. referring to the
Burmah Qil Company case.™

There are a number of dicta, which are not easily reconcilable, in the various
judgments concerning “act of State” and its availability as a defence against
British subjects. Their Lordships recognised that the latter term itself was open
to various mterpretations. Lord Morris wondered. without expressing a final
opinion, whether the phrase was equivalent to “those owing allegiance 1o the
Crown?" Lord Pearson was uncertain whether “British subject” extended only 10
a citizen of the United Kingdom and Colonies or to anyone within the wide
definition of section ] of the British Nationality Act 1948 or even whether, in the
context. it had some other meaning. In the light of the Briish Nationality Act
1981 these doubts may be rephrased to ask: does *British Subject™ for this
purpose mean “British citizen™ or does it include some or all of the following
classes. Commonwealth citizens, British protected persons and British subjects
(within the meaning of sections 30 and 31 of the 198] Act)? If Commonwealth
citizens are included. should a distinction be drawn between citizens of Com-
monwealth countries which are still realms and those which recognise the Queen
merely as Head of the Commonwealth. (In view of the disintegration of the
common law throughout the Commonwealth. also. the earlier cases may have to
be reviewed on the questions: what is meant by “British territory™, “abroad™ and
“foreign country™?7)

With regard to the question whether act of state might be pleaded against a
British subject, in whatever sense that phrase is used in this context, Lord Reid
stated the traditional doctrine that “act of state” is not available as 2 defence to

" See Kurmah OQil Co v Lord Advecare |1965] A.C. 75; aniz. para. 15-017.

" Nissan also claimed thal there was a contract by the High Commissioner on behalf of the Crown,
with the consent of the Secretary of State, that he would receive compensation for oceupation of the
hotel.

" Also on the guestions whether there was u contract, express or implied. that he would be
compensated (u question of fact lefi to the trial court): and whether the British troops in the first
period were agents of the Cypras government, and whether in the second period they were agents of
the United Nations. the decision as 1o both periods being “po™.

" ante, para. 15-017.
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interference with the rights of British subjects abroad, but Lord Morris, Lord
Pearce and Lord Pearson were doubtful ®® Lord Wilberforce thought that act of
state could be pleaded: but in his speech he was concerned mainly not with acts
directlv causing harm which if done by a private individual would constitute 2
tort but non-justiciable acts of the Crown which indirectly cause harm. Lord
Pearce thought there was an exercise of the prerogative, involving the obligation
to pay, as the case was not covered by the War Damage Act 1965”"; while Lords
Reid and Wilberforce doubted whether the principle of the Burmah Qil Com-
pany’* case applied to acts done on foreign soil.

Passports™

The Secretary of State has 2 discretion to grant. refuse. impound or revoke
passports. which remain Crown property.” A passport was detined by Lord
Alverstone CJ. in R. w Brailsford” as “a document issued in the name of the
Sovereign on the responsibility of a Minister of the Crown to a named individual.
intended to be presented (o the governments of foreign nations and to be used for
that individual’s protection as a British subject in foreign countries”. It contains
A request in the name of Her Majesty to allow the bearer pass freely, and to atford
him such assistance and protection as may be necessary. The Crown fas a duty
{o protect its citizens abroad. although this is not legally enforceable.” A
passport is not legally necessary at common law in order to go abroad, but 1t is
universally used as a certificate of identity and nationality. Other countries Ny
refuse entry without possession of one, and therefore transport companies may be
expected to refuse to camy passengers abroad without passports.

The alleged prerogative power of the Crown to retuse or impound passparts
has been described as arbitrary. objectionanle and of doubtful legality. Further.
the right of establishment in Community Law means that nationals are entitled o
identity cards or passports enabling them to leave and re-enter the country freely.
subject to public policy, security and health.

Treaties

The treaty-making power iy an executive power which in British constitutional
law 1s vested in the Crown.’ A treaty is analogous to a contract between states.
{ts binding torce is a matter of international law. The negotianions are conducted

AW, R, Wade suggests that the test whether “act of state” 15 a defence 10 an action for a tort
avainst 2 British suhject should be a matter ol geography rather than nationahity. ¢ g. Bnush troops
seizing Suez Canal damage house of British subject living n Egypt Admimstresve Law (5th ed..
1982) pp- 718719 citing Cook v. Sprigg (1899} A.C. 572.

" ante, para. 13-017.

*11965] A.C. T5.

H. Street, Frecdon, the Individual and the Law (Sth ed.. 1982), pp. 291-296 D. W Williams.
~British Passports and the Right to Travel” (1974) [. C.L.Q. 6422 Justice. Gaing Abroad: A Repart
un Passports (19741 1 Jaconelli. (1975) 38 M.L.R. 314: D. C. Turack. “Selected Aspects of
International and Mumicipal Law Concerning Passports”™ (1971) 12 Wr'Hiamfl: Marv Law Review,
303, =

waof Ghane v, Jones |1970] 1 Q.B, 693, CA. where the Pakistani passports taken by the pulice were
not the property of the Crown.

= 119051 2 K.B. 730, 735 approved Jovee v D PP [1946] A.C. 347, per Lord Jownt, L.C.

~ But the obtaining of a British passport. even by an alien, involves allegiunce 1O the Crown; Jovee
w DPP 1946] AL 347. HL.

91 A -Gen. for Canadd v AtL-Gen. for Ontario {19371 A.C. 326, PC. per Lord Athin. The relevant
rules ot Enghsh law are conveniently set out by Lightman 1 in Lonrho Exparts v. Export Credity
Guarantee Depariment 119991 Ch. 158, at p. 178,
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by agents of the Crown. ¢.g. the Foreign Secretary or a diplomalic representative.
and are usually made subject o ratification by the Crown under the Great Seal.
Treaties are acts of state. and do not ir. general require parliamentary sanction.*
Where treaties require ratification by the Crown (i.c. treaties between Heads of
State. but not commercial or technical agreements at official level), it has been
the practice since 1924 to lay them when signed before both Houses of Parlia-
ment for 21 days before they are ratified (“the Ponsonby Rule™).*" It is open to
argument wheéther this practice may be regarded as a constitutional convention.
It has also been described as a “so-called rule ... no more than a self denying
ordinance on the part of the government; on occi ions it has been waived or
modified if expediency requires a treaty to be r.aned more hurriedly™.' On
important treaties the government initiates a discussion: otherwise the Opposition
may ask for a discussion.

There are. however. three classes of treaty which do require confirmation by
Parliament?:

(1 Treaties expressly made subject 10 confirmation by Parliament. A trean
expressly made subject to confirmation by Parliament will not come into force.
cither by international law or by English law, unless an Act of Parhament is
passed confirming it; for that 1s a condition in the treaty itself. Such parliamen-
tary sanctions is sometimes spoken of as “ratificauion™. but that word is properls
used of the final authentication by the Crown,

(i1} Treatics involving an alieration of English law or raxation. Any alteration of
“English law involved in implementing a treaty, including the imposition of taxes
or the expenditure of public money. needs to be authorised by Act of Parliament.®
The most striking example 1s the European Communities Act 1972, The courts
cannot have regard to the provisions of treaties until enacted by Parliament.*
except to the extent that they relate 1o international relations within the “narrow
field” where the couns are prepared to defer to the declared policy of Her
Maujesty’s Government.” In other cases courts cannot take into account the terms
of international agreements. as Lord Fraser emphasised in the G.C.H.(. Case
when criticising the Court of Appeal for taking into account 1.L.O. Conventions
which had not been enacted as part of United Kingdom law.” Dicta in some cases
suggests that there 1s one cxception to the general principle: the European
Convention on Human Rights. In Artorney-General v. BBC.” for example, Lord

Y AR-Gen. for Canade v. Ar.-Gen for Ontario [1937] A.C. 326. PC.

*H.C.Deb.. Vol. 171 ser. 53, col. 2001 (19241, An unsuccessful attempt 10 whjn.nm treaty-making
power 10 Parliamentary approval occurred in 1996 when Lord Lester introduced in the House of
Lords the Treaties (Parliamentary Approval) Bill.

" K. Bradshaw and D. Pring. Parliament and Congress (1972). p. 401.

* Lord McNair, The Law of Treanies, Chap, 2: “When do British Treaties involve Legislation?” (1928)
B.Y.LL. 50.

"11937) A.C. 326, 347 per Lord Atkin. This is the effect of the Case of Proclamations ((1610) 12
Co.Rep. 74) und the Bill of Rights.

* Rustomjee v. The Queen (1876) 2 Q.B.D. 6Y per Lord Coleridge CJ. (treaty with China: subject
could not claim against Crown share of compensation for lass of trading rights): Blackburn v. Anr.-
Gen. [1971] 1| W.L.R. 1037, CA per Lord Denning M.R.: Linreil v. United States of America (No. 2)
[1995]1 1 W.L.R. 82, CA. See D. C. T. Williams. “Prerogative and Parliamentary Control™ [1U71]
CLJ 178, °

" British Airways v Laker Airways [1985] ALC. 58, 85-86. per Lord Diplock, posr para. 20-007,

" CCS.U v Minister Jor Civil Serviee [1985] A.C. 374,

119811 A.C. 303. See post para. 20-007 for further discussion.
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Eraser sard (hat the courts should have r2oard (o the provisions of the Convanuon

“where our domestic law is not firmiy settied. But the Cor ention does not form
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courts must apply

alleeed to conflict »

fl the terme of o troaty ¥ Where o statute incomorati
1 tr2aty inte United Kingdom law s ambiguous the courls will interpret ats
provisions in the light of the treaty.”

vitty Treatios wifeceng private cignn, In Tie Piarliamens Seive” Sit Roben
Phillimore said that treaties affecung the private rights of British subjects were
inoperative without the confirmation of the legislature. The Crown. theretfore,
could not by a treaty with Belgium confer on a private ship engaged in trade the
immunities of 2 public ship so as to deprive a British subject of the right 10 bring
proceedings against the ship for damage sustained in 4 collision. This 15 reaily a
particular aspect of (i above (treates involving an alteration ot English law). It
is the reason why the Eurapean Communities Act 1972 was needed (o cover
enforceable Community rights and obligations. and also why Extradition .\cts
are required o give legal etfect to treaties made lor surrendering persons accused
of crimes committed abroad."!

In the exceptional case of treaties providing for any increase in the powers of
the European Parliament the Crown cannot even raufy a treaty without Parlia-
mentary approval: European Assembly Election Act 1978, 5.6(1 1.'* (Such
approval was given. by section 2 ot the Buropean Communitics {Amendment)
Aot 1998, o an increase in powers under the Treaty of Amsterdam.)

By the muking of a treaty the Crown may morally bind Parliament to pass any
legistation needed 1o give full ettect o it. The negotiation of treaties, which must
often be done in secret.'' is less under parliamentary control than almost any
other branch of the prerogatve. and Parliament may be met with a rair accompli.
But there is an increasing tendency to keep Purliament informed and to invite
sxpressions of opinion before the Crown finally commiis iself. as was done
during the Common Market negotiations in 1962-1971. This 15 onlv expedient.
as the government relies on the support of Pariiament, and especially of the
Commons. Where legislation will he required to supplement a treaty. there Is
probably a convention that Parliament should be consulted in pnnciple betore the
treaty is concluded. Parliament will also be consulted in very important matters.
such as the declaration of war or the conclusion of u peace treaty.

* Cheney v. Conn (1968] | WL.R, 292,

Y Buchunan t Jamesi & Co Lid v. Bubco Forwarding & Shipping | CKi Lid [1978] A.C. 141 Fotherull
v Monarch Airtines Lrd [1981] A.C. 251,

G01879) 4 P 109, 154 The Court of Appeal ((18801 5 P.D. 1971 reversed Sir Roben Phiihmore’s
decision on the ground that.the ship in that ciase was o pupiic ship. but they caretully retrained from
sxpressing disapprovai of the principle stated by mim, which s rezarded as zoou law: applicd by
MacKenna J. in Swixs-israel Trade Bank v. Government of Malta | 19721 | Llovd’s Rep, 497, Sce aiso
Hritish Airwavs v Laker Airwavs [1983] 3 WLR. 344, 330 per Sir John Donaldson. MR

"€z aitland, Consttunonai History, (1908) pp. 424428

“The turopean Communtties CAmendmentn Act "3 I provides expressiy that the United
Kirgdom cannot move 1o the third stage of economic and monetary o ander the Maastricht
Treaty “wvithout prioe Parhamentary approval.

U For example, negotanons with China re Hong kong m 1vas,
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Treaties of cession and delimitation of marinme boundarics

Doubt has been expressed whether the Crown can by virtue of the prerogative
cede territory. so as to deprive British subjects of their nationality and perhaps
property and contract rights." It may be that a distinction should be drawn
between the United Kingdom, where the prerogative does not apply. and territo-
ries of the Crown overseas. The Crown was persuaded 10 scek parliamentary
approval for the cession of Heligoland 10 Germany in 1890.'" and since then 1t
has been the practice 1o ask Parliament 1o confirm cessions. '® Whatever the law
may be. this seems to be now the convention. Indeed. convention probably
demands that Parliament should be consulted beforehand. as in the case of the
cession of Jubaland to laly in 1927,

It has been asserted that the Crown possesses a prerogative 1o delimit the
maritime bounduiies of the United Kingdom and. in cases of doubt 10 provide
conclusive certificates for the guidance of the courts, '’ The existence of such a
prerogative is. however, open to doubt.'

Sovereign Immunity and Diplomatic representation

1L 1s part of tne roval prerogative in relation to foreign affuirs 10 recogenise, or
to withhold recogmition from. foreign states. their heads and. betore 1980,
governments.™ Foreign states. their head, governments and diplomatic envoys
recognised by the Crown enjoy certain immunities from the jurisdiction of
English courts.

The main purpose of the State Immunity Act 1978 is 1o resirict the immunities
of foreign governments and States by bringing the British rules on state immunity
into line with the more restrictive rules adopted in other States. The Act lists
various circumstances in which civil actions may be brought against loreign
states in the Bntish courts. Section 3. for example. gives jurisdiction over
commercial transactions as opposed to those entered into by a State in the
exercise of its sovereiwn authority. Section 4 deals with contracts of employment
made in the United Kingdom or under which the work is to be performed in the
United Kingdom. Other sections relate 1o personal injuries and duamage 10
propeny arising from acts or omissions in the United Kingdom (section 3); the
ownership and use of immovable property (section 6): patents (section 7) and
ships used for commercial purposes (section 10). Entities separate {rom the
govermment of a foreign state enjoy immunity with regard (o acts done by them
in the exercise of sovereign authority (within the limits of immunity recognised
by the Act (5.14)* Important provisions in section 16 ensure that nothing in the
Act curtails any privileges conferred by the Diplomatic Privileges Act 1964 or

" See Anson. Law wnd Cusiom of the Constinerson. 11, ii (Mh ed. 1935). Keith), pp. 137-142;
Holdsworth. “The Treary-making power of the Crown™ (1942) 58 L.QR. 177, 183: Roberns-Wran.
Commonweaith and Colonial Law. p. 18, € Damodhar Gordhan v. Deoram Nanji (1876) |
App.Cas. 352, PC. And ¢f Trealy of Paris 1783, recognising the independence of the former
American colonies.

" Anglo-German Agreement Act |89(.

" e.p Anglo-Tbian (East African Territories) Act 1925: Dindings Agreement Approval Act 1934
Anglo-Venezuelan Treaty (Island of Patos) Act 1942,

" The Fagernes [1927] PL. 311, CA: R 1 Kent Justices. ex p. Lve [1967] 2 Q.B. 153: Post Office
Vo Estwery Radio [1968] 2 Q.B. 740,

" W, R. Edeson. “The Prerogative of the Crown 10 Delimit Britain's Maritime Boundary™ (1973) 89
L.Q.R. 304

" Carl Zeiss Stiftung v. Ravner and Keeler Lig (Na 20 11967] 1 A.C. 853, HL.. see per Lord Reid
(German Democratic Republic),

* Kiwait Ainvays Corporation v Iragi Ainvavs Co [1995] | W.L.R. 1147
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the Consular Relations Act '503. The Act was stccess
andlord in an action neainst
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fetio be used us wprie Lo de - . Repubilic of Colmnbid™ th

Vtouse ot Lords, reversing the Court ol Appeat. interpreted complicated
sions relating to the enforcement of judgments (section 131 us fenerousiy
nossible in favour of the respandent state to leny jurisdiction in the circam-
stances 1o the Engiish courts.

The privilece and immunities of the heads of foreign states were placed on u
statutery basis by section 20 of the State Immumity Act which was the subject of
detailed consideration in the prolonged Pinocher litieation,”* Senator Pinochet.
the former Head of State of Chile. had been arrested Wwhile in the United
Kingdom in response to a request for his extradition=* by the Spanish authorities
(o face charges of torture. Section 20 equates the position of a head of state to that
of diplomats for the purpose of determining the extent of immunity from
Sanicipdi courts,”” The Tatcr. while B pust as dinlomatic representatives. ¢njoy
full immunity from the courts of the receiving State—immunity ratione
personde—but atter the ermination of their diplomatce status immunity applies
only to acts carried out in the exercise of their official functions—immunity
ratione materiae. The House of Lords. by a majonity. held that a similar distine-
tion applied 1o former heads of states and that authorising acts of torture could
not be part of a head of state’s ofticial functions so as to entitle a former head to
immunily from prosecution—even although the definition, of lorture under the
Convention on Torture. which became part of United Kingdom law by the
Criminal Justice Act 1988, section 134, refers to the infliction of puin or suffering
by a public ofticial or other person acung i an official capacity. Lord Golf.
dissenting, found the view of the majority contrary to “principle, authonty and
coinmonsense . )

Stawtory recognition of the customarv rules of intermational law regulaung
diplomatic immunity dates back to the Diplomatie Privileges Act 1708 which
arose out of Martueof's Case.”” in which the Russian Ambassador had been
arrested for debt and taken out of his coach in London. The Court of Queen’s
Bench was uncertain whether the Sheriff of Middiesex and his assistants were
auilty of a criminal offence. Peter the Great demanded that they shouid be
punished with mstant death. Queen Anne replied that she could not punish any
of her subjects except in accordance with faw. The Act of 1708, which was
largely declaratory. was therefore passed. providing that judicial proceedings
brougkt against diplomauc envoys or their servants should be nuil and void. and
that 1t should be a misdeineanour 1o commence such proceedings.™

N pntro Propectes (UK Lid v Sauvel [1983] Q.B. 1019, CA.

211984 A.C. 380: noted, 5. Ghandhi 1 1984) 37 ML R 597

VR v Bow Street Magistrate, ex p. Pinocher tNo 13120001 1 A.C. 61 (No, 2) [2000] | A.C. 119
(No. 3) [1999] 2 W.L.R. 827; J.C. Barker. (19991 48 LC 1.0, 937, 1]

't post Clap. 23

“* The inadeguacies of the dratting of the section are considered ov Lord Browne-Wilkinson at [ 20001
| ALC. 147, 202-203 845: E. Denza. 11999) 48 1.C.L.Q. v49,

R0 1 ALC. 18T 223,

7 (1709) 10 Mod.Rep. 4: BL.Comm. 1. 255-336: Mantens. Cuuses Célébres du Droit des Gens (18271,
Vol. I p 7.

* The Queen sent an illuminated copy of the Act to Moscow, which appeased the Czar. and the
oifenders were discharged at his reguest. 1 s uncertam how tar the 1708 Act covered the bringing
ol eriminal proceedings, There is no record of « prosecution for contravenirg the Act.
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The Diplomatic Privileges Act 1964. giving effect to most of the provisions of
the Vienna Convention on Diplomatic Relations 1961, replaces the previous law
on the privileges and immunities of diplomatic representatives in the United
Kingdom. The Act distinguishes between members of the diplomatic statf, who
have full personal immunity, civil and criminal, with certain exceptions: mem-
bers of the administrative and technical staff, who enjoy full immunity for official
acts. but are iiable civilly (though not criminally) for acts pertormed outside the
course of their duties™: and members of the service statf. who enjoy immunity
only for official acts.

Privileges and immunities may be withdrawn by Order in Council from any
state that grants less to British missions.

The certificate of the Foreign' Secretary is conclusive as 1o whether a person
falls into any tand, it so. which) of the above three classes. No question of
diplomatic :mmunity can arise until a person has been notified to the Foreign and
Commonwealth Otfice as a diplomat.™®

Members of the diplomatic mission of a Commonweaith country or of Iretand
and their private servants are entitled, if they are both citizens of that Com-
monwealth country or Ireland and also citizens of the Unmited Kingdom and
Colonies, to the privileges and immunities to which they would have heen
cnutled if they had not been citizens of the United Kingdom and Colonies.

Diplomatic privilege may be waived in any particular case. Where an ambassa-
dor or other head of mission is concerned, waiver must be with the consent of his
Sovereign (Re Suarez*'); where a subordinate is concerned. waiver must he by
head of the mission.”* Unless the waiver extends to execuuon, which is uniikely,
iudgment in such a case cannot be enforced unul a reasonable ume after the
¢nvoy has been recalled.™

If a diplomatic envoy commits a breach of the law. the Foreign Secretary may
request s covernment 1o recall him as persona non g¢rata. as was done in the
case of the Swedish Ambassador. Count Cyilenburg, in 1717,

Various incidents in the last few years, parucularlv the kiiling of a police-
woman i Apnl [984 outside the Libyan Peopie’s Bureau in London. have led to
calls Tor the revision of the Vienna Convention on Dipiomatic Relatons. It is
helieved that diptomatic premises may be used to harbour terrorists and that guns
and explosives are smuggled into countnes in diplomatic “hags”. i.e. otficially
sealed packages which under the Convention are exempt (rom examination.
Revision of such an international agreement is likely to prove difficuit. In the
meanume states could act more promptly 1o expel “diplomats™ whose status is
open 0 doubt.”

Under the Intermational Organisations Acts 1968 and 1981 immunities and
privileges may be accorded to internanional and Commonwealth organisations of
which the United Kingdom is a member. and to persons connected with such
orzanisauons, Provision i1s also made for granting immunities und privileges to

Tor sophications of the Act wee Empson v Smuss [ 19661 1 () B. 426, CA noted 11963) 28 M.L.R.

THOD e shaw (1979 Famu 220 Wihetier an act s pertormed inside or outside the scope of a
diplomat . duties s 1o be determined by the Courts.

VR Lamneth Jusuces ex p, Yusapu, Uhe Tones February 20, 1985, CAL

" Re Swarez, swares v Suarez [1918) 1 Ch, 187,

CDickimsor o Det Solar (19301 | K.B. 376: e Repupiic of Botivia Exptoranen Syadicate Lid.
P01 Che 139,

e Snarer. anre.
“ L Barker, The Abuse o1 Diplomatic Privideges and Immunities (1996,
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ludges and suitors of the internanonal Court of Justice. and (o representauves o
other stales attending mtermauional conferences in the United Kingdon,

Diplomatic privileges and immunities have been extended 10 the high commi~-
sioners or ambassadors of the independent members of the Commonwealiis.
Associated States and the Repubiic of Ireland. their stafi. tamilies ana servanis
and to certain representatves of Commonwealth governments and of the Govern.-
ment of the Republic of Ireiand attending conferences with tne Brinsh Govern
ment.** Diplomatic immunity and privileges mav also be exiended by Order in
Council to any international headquarters vr defence orgamisations set up unde:
an arrrngement for common defence. e.e. NATO. and the Visiunge Forces Ac:
1952 .aay be applied to them. ™

The prvileges and immunmiues of consuis are governcd by the Consular
Relauons Act 196&. whict grves efiect 1o the Vienny Convenuon on Consula:
Relavons: and (as 1o Commonwealth and Insh consuls: by section £ of the
Diplomatic and other Priviieges Act 1971,

** Diplomatic Immunities (Conferencer with Commonwealth Countries and Repubhic of Ireland) Act
196!, '

* International Headquarters and Defence Organisations Act 1964



CHAPTER 16

THE PRIVY COUNCIL

[. THE CounciL AS AN INSTRUMENT OF GOVERNMENT

Historical introduction’

The Curia Regis exercised supreme legislative, executive and judicial powers,
subject to general feudal customs. From the Curia Regis there developed in
course of time the most important institutions of English central government.
namely, the Exchequer and the Treasury ([2th century), the courts of common
law (13th—14th centuries) and Chancery ( |4th—15th centuries), and the House of
Lords. ie. the King's Council in Parliament® (14th century).

The Privy Council has been generally regarded as a contnuation of the Curia
Regis after these other bodies had separated. but it may be more precise to say
that the Curia Regis ceased to exist, and that the Council which emerged as a
distinct body in the thirteenth and fourteenth centuries was something new. The
Council was used as a powertul instrument of government by the Tudors. In
Henry VIII's reign the distinction was first drawn between “Ordinary Council-
lors.” a fairly large number of lawyers and administrators. and “Privy Council-
lors,™ a select body of nobles who acted as the King's advisers. As the Tudor
period progressed the tendency was for Privy Counciilors to be drawn from
humbler ranks of society.

Cuoke. in his treatment of the courts. deals after the High Court of Parliament
with “the Councell Board or Table.” und says: “This is 2 most noble, honourable.
and reverend assembly of the King and his privy councell in the King's court or
palace: with this councell the King himself doth sit at pleasure. These councellors
like goud cenunels and watchmen. consult of and for the publique 2ood. and the
honour. defence. safety and proft of the reaim.™*

Commitees-composed of some only of the members of the Council were
sometimes used by the Tudors for particular purposes or occasions. and tempo-
rary or permanent commiriees were used frequently in the seventeenth century.
For vanous reasons Commuttees of the whole Council came to be emploved in
the eighteenth cenuwry, and. indeed. most of the Council’s work was.then carried
on in Committee. Some of these committees in their turn became. or transterred
their admunistrative functions to. separate government departments such as the
Board of Trade and the former Boards of Agriculture and Education.

The eclipse of the Privy Council as a practical instrument of government came
with the development in the eighteenth century of the Cabinet as the policy-
making organ and advisory body of the Crown. which is discussed in the next
chapter.

Hoidsworth, History of Enelish Law. Vol. I, Chap. 6: (1860) Baldwin. The Kine s Council during the
Middle Ages. Turer. The Privy Council, 1603-1784: Dicey, The Privy Council; Williamson, Studies
o the Constitutional History of the Thirteenth und Fourteenmt Centurtes.

he House ot Lords was not so cailed unul Henry VIS rergn.

+lnst. 33, The official speiling now used is “Counsellor”™ ilthough, according to the Clerk of the
Counetl “Councilior © cannot be cailed wrong, " (Observer. August 1. [982).
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s THE PRIVY COUSNTY

The Privy Council at the precont dayv: the composition of the Privy

Councit

“Tre Loras, ana others of Her Maesty's most Honourabie: Prive Council”
nows apout three hundred 1 numhbern. Consist of persons Wi, noly o nave held
hign pohitical or legal office. peers. Church diznianes and persons distinguished
N the services and professions. They are apponted by feners patent. and mnclud.
the Lord Presideni of the Councii. all Cabinet Mimisters DA CONVENUON. the 1w
Archbishops by prescripuoin. and customarily some of the leadine Common.
wealth statesmen. British Ambassadors. the Speaker of the House of Commons.
the Lords of Appeal in Ordinary. the Lord Chief Justice, the Master of th Roljs.
the President of the Family Division. and the Loras Jusuces of Appeal.

A new member of the Privy Council must take the oath of allegiance and the
special vy Councillor's oath. which binds mim 10 keep secret all matters
commitied or revealed to him or that are treated of secretly in council.” An
affirmation may be made in hev of oath.® The oath or atiirmauon probably doe-
not add anvthing o the obhgation later imposed by the Official Secrets Acts The
disclosure of such confidential information requires the consent of the Sovereign,
which 1n practice means the Prnme Minister of the day. Privy Councillors mus:
be Briush subjects. Theyv are addressed as “Right Honourable.” Since the
Demise of the Crown Act 1901 membership of the Privy Council is apparent|:
not affecied bv a demise of the Crown.

Functions of the Privy Council”

The Pnivy Council became 100 unwieldy as an instrument of government
Owing 1o the gevelopment of the Cabiner and government depariments. the
Council iost most of 1ts advisory and administranve funcuons and 1s 1odav Tinic
more than an organ for giving formal effect to cenain acts done under prerogative
OT Statuiory powers

Proclamations and Orders in Council

The most imporiant acts done by Her Majesty “by and with the advice of her
Privy Council™ take the form of proclamations or Orders in Council. the former
normally being authorised by the latter. Proclamations are emploved for such
matters as proroguing. dissolving and summoning Parliament® and declaring war
Or peace—solemn occasions requiring the widest publicity. Orders in Council
may be made under the Roval Prerogauve or, more commoniy. under statuton
powers.” The nature of an Order in Council may be legislative. e.g. making laws
for cenain overseas territories and Statutory Instruments under 2 wide range of
modern statutes: execulive. e.g. setling up a new government department. 1ssuing
regulations for the armed forces. determining the tonditions of employment of

“ The Union with Scotlund ( Amendment) Act 1707 provided thar there should ln: une Privy Counci!
for Great Britain. The Union with Ireland Act 1800 provided for the conunuance of a separate Privy
Council for lreland. A Council for Northern ireland was esiablished by the Insh Free State
(Conseguential Provisions' Act 1922 The Northern Ireland Constnution Act 1973, 5.32(3) provided
that no further appointments would be made 1o the Council

* The oath dates back 10 the time of Edward 1. For the madern form of Privy Councillor's ooth, see
Anson. Law and Custom of the Consnnution (4th ed.) Vol. IL. P1. 1. p. 153.

“ Qaths Act 1978,

" For u descriptive account. see Sir Almeric Fuzroy. The Hisiory of the Privy Council (1938) pp. 202
el seq

" For a specimen. see Anson. op. cir. (51h ed. Gwyer), Vol. 1. pp. 55-56.

" For the form, see Anson. op. cir. (ath ed. Keith], Vol. I Pl p. 62,
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civil servants' or declaring a state of emergency 1o exist or to be at an end: or
judicial. e.g. giving effect to u judgment (technically advice) of the Judicial
Commuttee of the Privy Council.

Miscellaneous functions _

A Privy Council is also summoned for certain special occasions. such as the
acceptance of office py newly appointed Ministers. and the annual “pricking™ of
sheriffs on Maundy Thursday.

Meetings of the Privy Council

Privy Councillors are summoned to attend at Buckingham Palace. or wherever
else the Sovereign may be.'' The quorum is three. Usually four are summoned.
being Ministers concerned with the business in hand. The whole Council has not
met (except at an Accession) since 1839, when Queen Victoria's forthcoming
marnage was announced.'* The marmage of the Prince of Wales to Lady Diana
Spencer was approved at a special meeting of the Privy Council in March 1981
where those present. in addition to The Queen. the Prime Minister. the Lord
Chanceilor. the Lord President and other senior ministers, inciuded the Prince of
Wales. the Archbishop of Canterbury, the Speaker of the House of Commons.
Leaders of the Opposition Parties and Privy Councillors from Australia, New
Zealand and other Commonwealth Countries. '

Committees of the Council

Any meeting of Pnvy Counciilors at which the Sovereign or Counsellors of
State are not present can only be a4 commuttee. ™ Apart from the Judicial Commut-
tee. which 1s discussed below, there are advisory or ad hoc ».ommluecs n.om.cmed
with such matters as scientific research und the grant of charters. '

An ad hoc committee was set up to hear and advise on an appeal to the Visitor
of the University of London. the Queen in Council. which led to proceedings
reported in R. v Her Majesty The Queen in Council ex p. Vijavatunga.'®

* See. for exampte, C.C.5 U. v Mimster ror the Civil Service |1985] A.C. 374

' 2 ¢. Balmoral or aboard the Roval Yacht,

e para. 4003 (Accession Cuuncil),

* For 1 deseription of a meeting of the Council, see Herbert Morrison, 'The Privy Council today
1948) 2 Partiamentary Affairs (Hansard Society). pp. 10. 12-13. See also Dermot Momman. The
Queen ar Work (1958, pn. 142-144. R.H.S. Crossman. who resented having to wravel to Balmorai for
meetings o1 the Privy Council in his capacity as Lord President of the Council (particularly when
llere was no restaurant car on s tring, descnibed meetings as “the best example ol pure mumbo
umbo vou can And.”  Oiartes of a Cubinet Mimister. Vol. 2, p. 44,

* This idea dates trom the middle or the eighteenth century,

* In addinon to the ad hoc exercise ot its power 1o urant roval charters tand amend their terms) 0
particular podies. the Education Reform Act 1988, 5,205 required a general revision of university
charters, purstiant 10 (e recommendations Of sWUIORY UNIvVersily Commissioners,

1199 2 Q.8 444, CAL The Commuttee consisted of Lord Brigheman. Mr Frea Muiley and Mr
Mark Cariisie Q.C.. M.P.. Normally, in the case of umiversities created by roval charter, the visitor 1s
amply the Queen and her visitatonal duties are discharged by the Lord Chanceilor who. tvpically,
PPOINES 3 senior [udes or aw lourd to dear any appeal: Memas v. Universiev of Bradford | 19871 A.C.
TOS. On the law ‘u.mnn to Visuors, «ee H. Picarda. The Law and Practice Relating 10 Clrariney (3rd
2d, 1990 Chap, 42, The wole of Vistory i umversities was considerably restricted by the Educauon
Retorm act [U88, i retanon o dispules apout empioviment ot scademic staff, and the aboiion ol
Lt unsdiction fus been propused.
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Ho 'Tue Jupiciar FuneTions or T PRIV Couneg:

Historical introduction

Even afier the separation of the courts of common law and the Court o
Chancery. the King's Council retained some jurisdicion (is in cases winei
some way concerned the state. and (i) i private cases where the orainary courts
couid not provide a remedy. This unsdiction. especialiy in the latier element.
represented the residuc of justice that always lay with the King. In the eurly
Middie Aves the Council was not a court of record: it had no seal. and indeed 1
was rt called & “court™ at all.™

In we Tudor peniod most of the Council's jurisdicuion relaung to state ofience-
and cases i which great men were involved was exercised by the Court of Star
Chamber. In this peniod e Count of High Commssion was set up to deal with
important ecclesiastical causes. and the Court of Requests as 1 “minor Court of
Equity™ o hear the suns of poor persons. It was part of the siruggle between
Parliament and the King in the early seventeenth century that these courts 0!
“arbitrary T qurisdicton should he attacked as being ciosely associated with 1.
roval prerogative The Long Parbiament, m the same vear i which it abolished
the Court of High Commssion. also passed a statute commoniy known s the Act
for the Abolinon o1 the Star Chamber 1640. Cenain other prerogative jurisdic-
tions. such &s those of the Councils of Wales and the Marches and of the North.
were also expressly abolished The Act further declared and enacted that neither
His Majesty nor his Privy Council have or ought 10 have any junsdicuon over the
land or chattels of English subjects. Although the Court of Requests wus not
menuoned, 1t ceased 1o function almost iminediatels atterwards.

The ancient judicial powers of the Privy Council survived oniyv 1n the fonn of
an appellate junisdicuon from tne King's overseas domimons. namely. the Chan-
nel Islands. the Isle of Man. the colonies (or “foreign piantatons.” as they wer
at first called)' and, later, India. In the eighteenth century the Judicial Commii-
tees formed for this purpose acguired many of the characteristics of courts: thes
usually sat in public. and reports began to be published in 182¢.

Appeals from the ecclesiastical courts. the Court of Admuralty and the vice-
admiralty courts of the colonies were given 1o the Privs Council by statute 1
1832, This statutory extension of the Privy Council’s jurisdiction necessitated o
reorganisaton of its constitution.

The Judicial Committee—composition

The Judicial Commitiee Act 1833, passed “for the betier administration of
Jusuee in His Majesty’s Privy Council.” constituted a Judicial Committee. The
Judicial Comminece Act 1844 authorised the Queen by Order in Council 10 admit

" Holdsworth, Historv of Englisi Law. Vol. 1: N. Bemwich. Prin Council Pracuce (3rd ed. 1937,
Chap. 1. P A. Howell. The Judicial Commutiee of the Provy Council, 1833-1876: . H. Smith., Appeuls
io the Privy Council from tie American Pianiations. Viscount Haldane. “The Judicial Commitiee o
the Privy Council™ (19221 | C.L.J. 143; Sir George Rankin. “The Judicial Commitiee of the Privy
Council™ (19391 7 CLJ. 2 Lord Normand, “The Judicial Committer of the Privy Councii—
retrospect and prospect” (19501 C.L.F. |: Robert Stevens. “The Final Appezl: Reform of the House
of Lords and Privy Council 1897-1876" (1964) 80 L.Q.R. 343, Loren P Beth. “The Judicia!
Commitice: s Development. Orgamisation and Procedure.™ [1975] P.L. 21¢

" Leadam and Baldwin. Introducuon 1o Sefecr Cases before 1 Kings Counci! !Sclden Sociers
Publicauons ).

" krver v Bernard (1723) 2 PW. 262
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any appeals w the Privy Council from any court within any British colony or
possession abroad. even though such court might not be a court of error or of
appeai. Hence appeals lay from the Australian states after federation. It has heen
questoned whetier this Act put the prerogative power on a stalutory basis, or
merely reeulated the manner of its exercise.

As a qesult of the Act of 1833 and various laier statutes.™ the Judicial
Committee is composed of?

fa) the Lord Chancellor: the Lord President and ex-Lord Presidents of the
Council {who do not sit)*': the Lords of Appeal in Ordinary: and the Lords
Justices of Appeal (who seldom sit):

(b) ex-Lord Chancellors and retired Lords of Appeal;

(c) selected senior judges or ex-judges of Australia, New Zealand and other
Commonwealth countries from which appeal lies.

I'he quorum 15 three.

It will be seen that the composition of the Judicial Committee is wider than
that of the House of Lords sitting as a final court of appeal.

Jurisdiction

The Judiciai Committee was given the junsdiction of the Privy Council set out
above. namely. uppeals from the courts of the Channel Islands, the Isle of Man.
the colonies and Bntish [ndia. and from the ecclesiastical courts and Admiraly
Court. to which were later added appeals from prize courts.

Appeals in probate. Jivorce and admiraity causes (other than prize) were later
transterred to the House of Lords, The Judicial Committee also has 4 limited
appellate junsdiction over the ecclesiastical courts of the Church of Engiand.*® A
number of former colonies and protectorates. as well as India. have hecome
independent members of the Commonwealth, and in most instances appeals from
their courts Lo the Judicial Committee of the Privv Council have been abolished
by local legisiaton.**

Modemn statutes have miven a nght of appeai o the Judicial Committee from
the tnibunals of vanous professional organisauons having power 1o strike a
member oft the register.**

\ new role

Unul recentiy the most controversial aspect of the Judicial Committee’s work
nas been the hearing of appeals from overseas against the inflicnon of the death
penalty.

The devoiunion legislation contains provisions likelv to provoke controversy of
Aditterent Kind. The Scotland Act. the Northern Ireland Act and the Governm at
i Wales Aot conter wide powers on the Judicial Committee. o advise on e

“UAppeilate Jursdicnon Sets T8TA TRNT. TH08: Judicial Comimittee Amendment Act | 393
S The Lord Preswdent. Scoretanes o Stte and other aymen often sat unl the middle of the
nneteenth centunys tor examnie, e Duke of Buccleuen, o whom the future Lord Kingsdown saxd:
“Depend upon il e tatives o lndia would much rather nave this case decided by a great Scottsi
Duke v oy awsers alone T Sievens, o i p. 339
= Beclesunsnicat janisdiction Measure 1963, .3,

For dopeas o e Privy Counci rom ¢ourts averseus. see o, Chap. 37

Lo Mewmeal e R Dentists et 1984 Osteopaths Act 1993 Chiropractors At 1994
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consttunonainy  of legislanon beiore enactment. W hear devoluuon issue-
reterred 100t the course of hugation and Lo determine appeals on devoiution
Issues arising in courts n the devoived junsdictons -

1 was thought that it would be inappropniate 10 refer such 1ssues 1o the House
al Lords although the House has power to decide devoiuton matters in htiganon
ansing before i) But i terms of personnel. there 15 considerable overiap
berween the House of Loras in its judicial capacity and the Judicial Commitier
The role of the Lord Chancellor ax a member of the United Kingdom cabine!
becomes even more anomalous. Were he 1o sit in a case nvoiving devolution
1ssues 1i° gants would surely consider challenging his parucipanon unde: s
Human rights Act 199% and Anticle 6 of the European Convention.

Judges trom Commonwealth jurisdictions outside the United Kingdom are
excluded b the jegisiation rom siting in devoiution cases—tnus exciuding
those judges with experience of constitutional cases which. at least. have i degred
of similarity 1o those likely 1o arise in devolution litigation.

Questions may anse—will arise—about the composion of the Judicis! Con -
mitiee on these occasions. No douht every judge 15 imparual virae offici but U
impartality of an kEnglish judge may not be so obvious o ciizens of Beljas o
Edinburgh. At present the responsibility for determining the composition of the
Commitiee rests with the Lord Chancellor but 1s delegated o the senior Law
Lord. (The gravity of that responsibility is 1n no doubt after the Pinocier liti-
gauon.)

In the nineteenth century there had been proposals 1o merge the Judicial
Commitiee and the Appeliate Commiuee of the House of Lords. Reform of the
House of Lords in this century and the introduction of devolution should have
provided the opportunity to consider seriously a fundamental reform of the
highesl couns in the United Kingdom.*

It has been suggested that the judicial functions of the Privy Council should be
merged with those of the House of Lords. and that the Judicial Committee should
become a peripatetic Commonwealth Court.* The former idea was often dix-
cussed in the mineteenth century. The latter idea 15 not new. but seems 1o be no
longer practicabie in the present stage of Commonwealth development or dis-
ntegration.

Procedure

Rules of practice are made under the Act of 1833, Appeals. or requests for
leave 10 appeal. are commenced by peution to the Crown, Usually only ong
“judgment” is given by the Board. This 1s in theory a report made 10 Her Majesi
of the reasons why judgment should be given in favour of a particular party: bul
the Committee is regarded for practical purposes as & courl. and the Queen is
bound by convention to give effect to its advice, which is done by Order in
Council ** Indeed. the report is made public before it is sent up 1o the Sovereign
in Council.*

** For details. ante Chapter S in the case of Northern Ireland the Governinent of Ireland Act had
provided for seeking the opimon of the Judicial Commutiee on the vadidity of Jegislation. Only one
reference was made. Re a Reference under the Government of Ireland Act 19201 [1936) A.C. 252
* post. para, 22-030. See also para 31014 for the Pimaoche: hugation.

7 D. Olivier, "The Lord Chancelior, the Judicial Committee of the Privy Council and devolution”
11999} PL.1'

* Gerald Gardiner and Andrew Martin. Law Reform Now (1963 ). p. 16: pasi. Chap. 2.

™ Bruish Coal Corp. v, The King [1935) A.C. S00: Ihralebbe v R [1964] A.C. 90U

M Hull v. M'Kenna [1926] 1.R. 402, per Viscount Haldane.
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The advice was formerly required to be unanimous.*" but an Order in Council
in 1966" allowed dissenting opinions to be delivered.

Special reference

Section + of the Judicial Committee Act 1833 provides that the Crown may
refer to the Committee for an advisory epinion any matter it may think fit. In
practice. references under this section are confined to justciable matters.™ Thus
in 1927 the Committee was asked to give an opinion on the Labrador boundary
dispute between Canada und Newtoundland.™ and in 1924 on the interpretation
of the provisions of the Anglo-[rish Treaty of 1921 relating to the settlement of
the boundary between Northern Ireland and the Irish Free State.™ It was called
on to advise on the ¢lements of the international crime of piracy in Re Piracy lure
Gentium.*? Tts advice has also been sought by the Commons. through the
Attorney-General, on whether a member was disqualified from sitting in the
House™ the law relating to Parliamentary privilege.™

r Cowre v, Remfrev (18346) 3 Moo.P.C. 232, |
© fudicial Committee (Dissenting Opintonsi Order in Council. 1966
N4 W e 4
“See sir Kenneth Roberts Wrav, Commonweatth and Colontal Law (19661, p. 443 e seq.
19277 43 T.R. 289,
024 Cind, 2214,
1031 ALC, 384,
S Re Sie St Sanmed 1913 ACL 3140 Re MacManaway. Re House of Commons ( Clerey Ois-
aadditicattonh Ace (SO ISTE NC, Dol
C0e Pariamentary Prviiese Act (0T T1958] ALC. 352

16014
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THE CARINET AND THE PRIME MINISTER

.. DEVELOPMENT OF THE: CABINET!

Origins in the Privy Council

The sevenieenth and eighleenth centuries saw the growth of the practice 0!
withdrawing the discussion and direcuon of government policy. as distnet frons
administration. into the hands of & few of the King's confidenna. advisers. The
mstory of this subject i~ very ohscure. owing 10 the seerecy of the proceedings
and the tack of ofneial and connected records. and the fact that auring most o
this periad the practice was unpopuiar with Pariiament and in the country. and
was nol openiv avowed. The mistonan’s difficulty s further mcreased by the
contusing ternnnoalogy emploved by the writers of that ume. The betler opimon
probably is that the pody which we now know as the Cabinel should never at any
stage in 1ts history be identined with any paricular committee of the Privy
Council. such as the Commiuee for Foreign Afiairs. No doubt the use of
commitiees helped o crysiallise the form that the Cabinet was to take. The
process was further assisted by the appointment of regency councils. known as
“the Lords Justices.” during the frequent absence abroad of William I11. George
] and George I1. in this case the absence of the King made 1l necessary 1o commit
resolunions to writing. and even Lo frume rules of procedure

In the eighteenth century the members of the Cabinet came o call themselves
“His Majesty's servants™ or “His Majesty’s confidential servants.” The numes
civen 1o Charles I s group of confidential advisers were intended as terms of
reproach. Cabinet was a French word then i vogue for a private room set apart
for interviews. and the “Cabinet Council”™ or “Cabinet™ was so called because 1t
met literally or metaphorically in the King's cabinet or closet. Similarly cabal
was a French term for a secret aroup of advisers -

George | attended Cabinet meeungs at the beginning of his reign. but is
traditionally said 10 have ceased attending regularly after 1717, because he wus
little interested in English affairs. ignorant of the English language and institu-
tions. and unable to influence pohcy owing 1o his dependence for support on the
Whig leaders.® Both George 1l and George Il seem occasionally 10 have been
present at Cabinet meeungs for some special reason. The absence of the Sover-
eign marks a definite epoch in the development of the power of the principal
Ministers. although the decline of the royal power was gradual. Kings in the

""Turner, The Cabinet Council, 1622-1784: A. B, Kenth, The British Cabinet Svstem, 1830-1938 (2nd
ed Gibbs): D. L. Keir. A Constuunonal History of Modern Britain: M. A. Thomson, A Constitutional
History of England, 1642-1801: C. 5. Emden. The People and tive Constitunion: Richard Pares. King
Gearge I and the Politicians (19551 Sir Lewas Namier, Crossroads of Power (1962), Chaps. 7 and
8

‘ Fortuntously appropniate because of the names of the mimsiers. Chiford. Ariington. Buckingham.
Ashiey and Lauderdale.

' See. however, R. Haton, George 1. Elecior and King 11979
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cighteenth century still exercised iniluence from their closet. and were “some-
times near, if not present.”™*

A further process of division took place in tre reign of George [, when a
distinction was drawn between the “inner.” “efficient,” or “effective” Cabinet
and the “outer™ or “nominal” Cabinet. The former, also known as the “con-
ciliabulum.”™ had special access lo important state papers. while the latter dis-
claimed responsthility for acts of the Ministry on which they had not been
consulted. The inner Cabinet, which may be regarded as the direct ancestor of the
modern Cabinet, was in existence at least as ecarly as 1740 The size of
the Cabinet had increased trom five to about twenty in George I['s reign. [ndeed,
the Cabinet had become considerably larger than Elizabeth I's Privy Council.
which numbered only twelve.

Opposition of Parliament

The practice of consulting contidentially a small group of Ministers. which had
been intermittent in the reign of Charles [ was habitual in the reign of Charles
II. and Parliament objected strongly to the secrecy of the deliberaticns, for it was
difficult to know who were the responsible Ministers and how to enforce that
responsibility. In order to put a stop to the practice. and to keep the House ot
Commons from being contaminated by the Sovereign's influence, Parliament
inserted two clauses in the Act of Settlement 1700 to the etfect that: (1) matters
theretotore discussed in the Privy Council must be dealt with there und not
2isewhere, and all resolutions must be signed by the members present. and (2) no
person holding a place of profit under the Crown was to sit in the House of
Commons. The operation of these provisions was postponed unul the death of
(Jucen Anne. by which uime they had been repealed. although the second
emerged in a modified form i the Succession o the Crown Act [ 707"

Growth of political ideas relating to the Cabinet

Political ideas grow aradually. The party system and the principle of the
dependence of the zovernment on the confidence of Parliament. and especially of
the House of Commons. were developing in the cighteenth century.” The Cabinet
often had political unity. Walpole. during his long pertod ot office between 1721
and 1742, was skiiful both 1n holding the ravour of the King, partly througn nis
friendship with Queen Caroline. and also in controtling the Commons. araely
through briberv. At first the King chose us memoers ot his Cabinet persons wnom
hie liked und could trust. Eventually he had imposed upon him such advisers as
Parliament. or the chiet Ministers or the Prime Mimster. wanted. There was an
itermediate stage when the King no longer chose but could obstruct: wnen he
wits cajoled mto accepting Mimisters whom he did not like but to whom he did
not protoundly vpject. This stage is illustrated by the long opposition of George
Il to the 2leor Pitt.

[t was sull possible tor George HI to hoid a personal ascendancy during the
carlier part of s reien by trading on the lack or political unitv among his

Turner. . e Vol 11 pp. 92- 0100,

R.R. sedewick. The loner Cobinet from 732 a0 T30 3 Laginsa istorieat Review
IO0-3020

mie. paria. =0l

See Sir lves Jenminus, oy Pofraes, "ol U7 The Goowth of Parties™ 079610 tar an account of the

devefopment ol pohtcal cacies sinee 1783
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Ministers. manipulating the two Houses, ana making use of “honorar T mei.-
pers of the Cabinet. Some ume during hus reign. however, the Camnet estabhishec
the nght 1o consider matters without reference from the King. Tne normal course
had peen for departmental matters 1o 2o from the Mimister concerned 1o the King.
and thence 1o the Cabinel if the King so witled. It now came 1o be recoensed
that. if the King had not actally o dutr 1o consult the Cubinci. e wis generuiiy
expecied 1o 6o so The King consulted Ministers imdividualiy e the closel, bu
they could agree beforehand in the anie-room what they would sav. When the
Cabinet were all of one party (which was no alwavs so) they someumes met, not
as the King's advisers but as party leaders: and this paved the way for the Caine:
10 become the general mitiztor of poiicy. The decline of the King s influence afe:
the full of the North Ministry in 1782 was accentuated DY “the mental aerang.-
ment which affiicied George 111 the contemptible personal character of George
I\, and the neghigible quatiues of William I\ ™+ The vounger Pitt assered the
necessity of heving the King's confidence. In 1203 he msisted that 1wy
essenlial that there should be “an avowed and real minister, possessing the chiet
weight in the Council and the principal place in the connidence of the King ™

The trning point came with the Reform Act 1832, which soon showed that
henceforth & Mimstiry would depend on the support of a majority in the House of
Commons. and ultimately on the electorate. Peei accepted responsibility for the
King’s action in forcing Melbourne to resign in 1834, The King granted Peel 4
dissolution. but he was returned with a minority and Melbourne displaced him in
office until 1841. In the later vear the Whig Mimstry was defeated in the
Commons on the budget. but preferred to retain office. Peel moved a resolution
that their conunuance in office in such circumstances was at vanance with the
spirit of the Constiution: this was carried Py one vole, and a dissoluboi
followed. Nonetheless in 185]. when & Commitee of the House of Common-
proposed that some precedence be oiven 1o Cabine: Ministers at the opening and
prorogation of Parliament the House rejected the proposal on the ground that the

Cabinet was unknown to the Consutuuon

1. THE CaBINgT!!

Functions of the Cabinet

The Cabinet svstem. or svstem of Cabinet covernment. was generally agreed
1o prevail between the wars. The main functions of the Cabinet at the end of the
first war were summarised in the following way: “(a) the final determination of
the policy to be submitted to Parliament: (b) the supreme control of the national
executive in accordance with the policy prescribed by Parliament: and (¢) the

" Keir. op. cii. pp. 381-382

" Quoted. Keith. op. ¢ pp. 16-17.

"G, H. Le May The Victoran Constiturion (19791 p 6. The word “Cabinet™ first appeared on Lhe
order paper of the House of Commaons in 1900 Le May. loc cir.

"' 1P Mackinosh. Tie British Cabinet (3rd ed.. 1977} Sur Ivor Jennings. Capiner Government (3rd
ed.. 1959): P. Gordon Walker. The Cebiner wrevised ed.. 1972); Harold Wilson. 7/e Governance of
Britain (1976): Herbert Morrson, Gevernmens and Farlamen: (1954); L. S. Amcrs, Thaughts on i
Constituiion (2nd ed., 1953 R.H. § Crossman. [rside View (1972): Memeors of a Cabiner Mituse:
(3 Vols.i: Ronald Bult, The Power of Parliamen) (2nd ed.. 1969): lun Colvin, The Chambericn:
Cabiner (1471,
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continuous co-ordination and delimitation in the interests ot the several Depart-
ments of State.”'* The Cabinet. ziving collecti e “advice™ to the Sovereign
through the Prime Minister, was said o exercise under Parliament supreme
contral over all departments of state. and to be the pody which co-ordinated the
work on the one hand of the executive and the legislature, and on the other hand
of the organs of the executive among themselves. The concept of the “Cabinet
svstem” or “system of Cabinet zovernment” may now need to be revised in the
light of more recent developments. such as the predominance of the Prime
Minister, the greater use of Cabinel committees and the growing influence of
senior civil servants.’> And the expression “policy prescribed by Parliament”
must be read subject to the government's control of its party in the Commons, so
that Parliament prescribes what the covernment wants.

Most important matters of policy are discussed at Cabinet meetings. For
security reasons. however. specific Budeet proposais (as distinct fron: the general
Budget strategy) are disclosed oraily to the Cabinet only a few days before the
Chancellor of the Exchequer is to introduce them in the Commons. and for
diplomatic reasons it is not always possible to consult the Cubinet before taking
action in foreign atfairs. Among matters not usually discussed by the Cabinet are
the exercise by the Home Secretary of the prerogative of mercy (not of great
importance since the abolition of the death penaltv),'" the personnel of the
Cabinet iself, the making of appointments and the conferment of honours. which
are matters within the patronage ot the Prime Minister.

The dissolution of Parliament after 1841 was formerly a matter for Cabinet
Jdectsion: but in 1918 Llovd George and Bonar Law. the partv leaders i a
Cuailuon Government. alone made the decision, the lapse of tme since the last
zeneral zlection in 1910 having caused Mimsters to torget what the practice
was.”” Llovd George consulted a number of Cabinet colleagues about dissolution
in 1922 because he had difficulty making up his mind.'® Mr Heath consulted his
Cabrinet berore the ill-tated dissotution in February 1974, and they unanimously
supported him.'” A Prime Minister consults at least a few colleagues. of course.
including the Chiet Whip and the Chairman of the party. The principle may be
tiscussed by members of the Cabinet, but the details are left to the Prime
Vimister. It seems to have been generally assumed that in regard to the uming
ot the 2001 Election the Cabinet was left in the dark while the Pnime Minmister
relied on advice from a circle of close wides.

It has been arzued that this supposed convention lacks the essentiai quality that
should mark a constitutional convention, namely the combinauon of consistent
historical precedents and a convincing raison J'érre.” It has been suggested that
it is desirable to restore the balance of mimisteriai power by reverting o the

* Report of the Macminery o1 Government Commuttee Cd. 9230 (19150 0. 5

"aost, para. | T=034,

* But the decision not o exercise the srerowative of merey mn the cise o1 Sir Roger Casement (1916
cis omade by the Cabinet for pontical reasons: Rov Jenkins, Asquun, pp. H03—H-,

Ivor jenmings, Parftament must ro Retormed (19300 Lo S0 amerv. op i, po 15
“ord Beaverbrook, The Dectime g il of Llovd Georee 19653, Chaps, 7

Lord Hailsham. 7ite Qoor Wherem | Went (1975, p. 208,

B, F. Cuanier. Fire iMfice of Prore Minester 119360, po, 289=291. Haroid Wilson. “Why | chose
tane, T werver Mareh 21 19710 For adiseussion of the request tor, tming o, and reasons for
dssolutons i ine present centry. see B. 3. Markesims, The tweors and practice of Dissolution of

setreantent (19720 PO and App, |

i Marshall, Comstttuitonat ©onvenuens ©1984). Clap. 3,
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convention that dissoluton should be aavised by, and grantee to. the Cab-
inet %

The Cabinet may meet anvwnere. for example. 1n the Prime Minister s roon
in tne House of Commons or at Chequers. Most often it meets at No. 10 Downing
Street. usually once or twice a week. A summons to a Pnvy Council takes
precedence. There 1s no quorum for a Cabinet. The agenda 18 determined by the
Prime Minmster. The regular itlems begin with parlamentary business and then
foreign and Commonwealth affairs. These are followed by White Papers. which
have been processed by commitiees: slatistical reports on such subjects as
unemplovment and balance of pavments. Finally there are current matiers tron
commitiees. emergencies. elc. Elaborate precautions are .iken to ensure secrecy
the Cabinet room has double doors, and a person wailing in atiendance outsidy
is brought in by a Cabinet Minister.”" Every attempt 15 mage 10 promolc unu-
mmity by refraining where possible from formal voung. The Prime Minister
“coliects the voices™ and announces the decision.”-

Composition of the Cabinet

The Cabinet consists of a group of Mimisters. normaliy something over 20 1
number. who are agreed 1o pursue a common policy and who are invited by the
Prnime Mimster 10 aniend Cabinet meetings. Most of them are heads of the chief
government departments. for example. the Chancellor of the Exchequer. the
Foreign Secretary and the Home Secretary. but a number of heads of depantments
will be outside the Cabinet. and the Cabinet will include some Ministers whose
offices involve few or no departmental responsibiliies. These last are free 10
carry out miscellaneous tasks. such as the co-erdination of policy and administra-
von. responsibility for research. acting as chairmen of Cabinet committees and
giving advice as elder statesmen. The “Mimistry.” "Government™ or “Admini-
straton” is the name given to the whole body of aboul a hundred holders of
ministerial office. all of whose offices are known to the law.** and who are
appointed by the Soversign on the advice of the Pnme Minister. Under the
standing orders adopted by the Parliamentary Labour Partv in 1981 a Labour
Prime Minister is required on election to appoint as Cabinet Ministers the
individuals who had formerly been elected as members of the Shadow Cab-
inet.

The Cabinet itself has been mentioned a few times in statutes. The Ministers
of the Crown Act 1937 provided additional salaries 10 “Cabinet Ministers™ who
held offices at salaries less than a certain amount. The additional salary was made
payable “if and so long as any Minister of the Crown to whom this section
applies 15 a member of the Cabinet.™ The date on which any such Minister ceased
lo be a member of the Cabinet was to be published in the London Gazetie. and
such notification was to be “conclusive evidence™ for the purposes of the Act.™

* 0. Hood Philiips. Reform of the Constitution (1970), pp. 4445, 5132,

' Despite the formal position, inspired “leaks” and the activities of “spin doctors™ ensure that the
mediy are not shon of accounts of what passed if the parues involved so wish.

** For descriptions of a Cabinet meeting. see Morrison. op. cit. pp. 4-6: Gordon Walker, op. cir. Chap
6.

' They (except the Lord Chancelior) are listed in the Second Schedule to the House of Commons
Disqualification Act 1975, as amended.

** See now. Ministerial and other Salaries Act 1975, under which additional salanes are pavabie 10
the Lord President of the Council, the Lord Privy Seal. the Chancellor of the Duchy of Laneaster, the
Paymasier General. the Chief Secretary 1o the Treasury. the Parliamentary Sccretary to the Treasurn
and Ministers of State so long as they are members of the Cabinel.
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The Parliamentary Commissioner Act 1967, 5.8(4) provides that no person shall
be required or authorised "by virtue of this Act™ to furnish any information or
documents or answer any question relating 1o proceedings of the Cabinet or any
Cabinet Committee. For the purposes of the subsection any certilicate issued by
the Sccretary of the Cabinet with the approval of the Prime Minister is con-
clusive.” The Data Protection Act 1998, 5.28 entitles a Minister of the Crown to
exempt certain information trom the provisions of the Act if the Minister is a
member of the Cabinet or the Attorney-General or the Lord Advocate. Cabinet
meetings and the question of joint responsibility of the Cabinet were referred to
by Lord Widgery C.J. in Antorney-General v. Jonathan Cape Ltd. >

The Cabinet is. then, the nucleus of the Ministry. In choosing the Cabinet the
Prime Minister has a number of factors to consider. such as the importance of the
various offices, the influence of members in the country, the authority of mem-
bers in the Commons and their value in debate, the value of members as advisers
in Committee, and the representation of the government in the House of Lords.*”
They are not generally experts in the subject-matter of their departments. By
custom Cabinet Ministers are made Privy Councillors if they are not so already.
Since 1951 the Chief Whip has been invited to attend. so that he may be asked
what would be the probable auitude of the party.™

Cabinet Ministers in the House of Lords

Convention requires that ail Ministers must sit in one or other of the Houses
of Parliament. in order that their activities mayv be subject to parliamentarv
supervision.™ The House of Commons Disqualification Act 1975 limits the
numper of Ministers who may sit in the House of Commons: the rest must
therefore be peers. The Government in any case wiil want o be adequately
represented in the House of Lords. As regards the House of Lords, the Lord
Chancetlor will be automaucally inctuded.*” and in a Labour Government he may
be the only Cabinet Minister there. [t 1s inconceivable that the Chancellor of the
Exchequer should be in the House of Lords, since the Commons have a monop-
oly of financial affairs. Another office that has raised controversy (apart from
Prime Minister*") is that of Foreign Secretary. The appointment of Lord Halifax
as foreign Secretary in 1938 provoked some comment.’® Considerable con-
troversy arose in 1960 when the Earl of Home (now Lord Home of the Hirsei)
was appomnted Foreign Secretary. In 1979, however, Mrs Thatcher appointed

- lthas been suggested. (G, Marshail, ¢ nsatutionat Conventtons (1984). p. 39) that a Minister may.

! he wisnes produce such documents o ve such mnformaton.

“aTe| Q.B. 752; past. p. 313.

" See The British Prime Minister 1Anthony King ed. 19691 pp. o0=79 (Attlee, ~The Muking ot a
Cabinet™ ).

* The Chier Whip (Parliamentiry Secretary to the Treasury) has recently been inctuded s 4 memper
of the Cabinet. It appears that the Princioal Private Secretary to the Prime Mimster since Mr
Macmiilan's tme sis in at meetings o the tull Cabinet and at most Cabinet commiilees.

'\ lemporiry ¢Xception to this convention was the appointment of Mr R. G. Casey, an Austraiian,
a5 Minster of State 1942, which was presumapiv made under the Re-election of Minsters Act
F919. 5 20 And see as regards Asquith. pura, [ 7-02300 Mr Gordon Walker and Mr Frank Cousins
(19603 e, para. T-01 5.

"It was whelly exceptional that in the “caretaker zovernment” ormed after the with-drawal of the
L_abour Party trom the Nutonal Coaliton in 1943, the Lorg Clhuncetlor—Viscount Simon, a Nutional
Liberal—was pot a1 member ol the Cabinet,

" post, paca. [ T=033,

“He even retauned a member of the Cabinet after being appomted  \mpassadur © tie United
SEates.
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Lord Carnngton 1o be Foreigr. Seeretry. o post which he heid unul s resin;-
uori in 1982 The Pime Mimister in MOAern tmes 15 1he overse o of farerg:
policy. énd commumeates personaiin with e heags of loreign vovernments o
SIS Bho cananswer 107 foreien altairs in e house of Commons 1t e Foreion
Seeretary 1s i the other House ™

There wae criticism of Mrs Thaicher™s decision in 1983 10 appomnt Lord Youne
ot Grafinan s Secrelary of Stale for Emplovmen:. Lord Touny had peen created
a life peer i the previous vear and appointed o Minister withon Portiaho. To
me2el e argument that emplovment was & matter of partcuiir concern e the
Commons. the Pavmaster Genzral was designated as chief Commons  hesmuan
on emplovment

Mr Blair has not hesitated 10 use the device of life peerages (¢ oseeure the
appointment af widividuale o mimisterial office. for exampie, Lord Faw oner
formerly Minister of Sue in the Cabinet Ofnee. currently Mimister of Siae for
Housing and Planning. Lord Mucdonald. tormeriv Minister of Transport. cur-
rently Chancellor of the Duchy o Lancasier™ and Lady Morgan o Huvion.
Nimsier of State in the Cabine: Ofnee

Size o the Caviner

The size of the Cabinet vanes from ume 1o ume. Prime Mimsiers usually begin
by hoping 1o cut the size of the Cabinet but find it impracticable. Berween the
wars there “full™ Cabinets of over lwentv members. After the last war there were
“medium” Cabinets of sixteen (o eighteen. but Sir Alex Douglas-Home and Mr
Wilson had Cahinats of 23, Mre Thateber reduced the Cabinet 10 22 and n June
1987 10 21. The current figure 15 23, which includes the Labour Party Chairman
who 15 Minister without portiolio. During the two world wars there were “small™
Cabinets of from six 1o 1en members. although other Ministers were often
present. and Chiefs of Staff. Dominion Prime Ministers and others were in
atiendance. It has been persuasively argued that the large volume of work
assumed by the Cuabinet is oo great to be efficiently performed by a group of
Ministers most of whom have heavy departmental responsibilitics as well as the
duty of constant attendance at the House. One suggestion 1s that there should he
a small policy-making Cabinet of about six. whose members would not be
departmental heads. ™ Another s that more use shouid be made of Standing
Committees of the Cabinet 1o co-ordinate the work of groups of depariments

' post, pars. 15017

“n 1923 Curzon mguired of King George ' why. if in the circumstances of the tnmes His Majesty
thought that o peer ought not to he Prime Minisier he had nb objechion 16 « peer bemng Foreign
Secretary: “Because the Prime Minister i« responsible for evervthing vou do™: Kenneth Rose. King
Georpe V(1983 pp, 272-273.

“ln the case of Lord Macdonald there Was a period of four monihs between his appointmen; as o
minister ¢in August 1098 und beconing 2 peer at the beginning of the next session ol Parlia-
ment.

" Amery. op. o pre BT 90-93, This would e something like the small wur Cabinets in the twe
world wars. although these were reinforced from time 1o ume by Commonwealth statesmen: Lord
Hankey. Govermmens Conpreg in War (19355 Winston § Churchill. The Second Viorld War. Vol 1],
Chap. 3: Vol L pp THI-TH6: Vol. I\, Chap. 5 and App. G: Vol v App. Gi Vol VI, App K.
Jennings ap. ¢y, PP 287291 Keich, ey, 12 pp. 136-141: Memenrs of Lord Chandoy (1962 Chap-.
12-13 Several maeelngs were also pela g the yirst war with Dominion Prime Minisiers, and culled
the “lmiperial Wee Cusinet™: D, Lload Georse, War Menioirs, Chaps. 38 und 55 Keport of the
Muchinery of Governmen Comnuice Cd. w230 19181, pp. 4-6. The War Cahinet. Report for the
Year 1917 Cd. vo0s 11y 8y, A e
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whose interests overlap.'” Attlee thought 16 the best number, There is difference
of opinion on how many members of this supreme policy-making body should be
free from departmental dutics. the manner in which the work of the departmental
{non-Cabinet) Ministers should be co-ordinated, and the way in which Parlia-
ment can call Ministers o account.

Churchill’s experiment from 19511933 of having several Ministers as “Over-
lords.”™ who without statutory authority supervised groups of other Ministers, was
not successtul as it degraded the Minisiers who were supervised and confused
ministerial responsibility. Since 1970, however, Cabinets have included several
“super-Ministers™ directly responsible for muliiple departments formed by the
merger of a number of previous departments—for example, the Secretary of State
for the Environment embraced for a time the former Ministries of Housing and
Local Government, Public Building and Works, and Transport, until a separate
Department of Transport was established. In the previous Cabinet Transport was
absorbed again by Environment, the Minister. however. attending Cubinet meet-
ings, and the Department’s name expanded to Environment. Transport and the
Regions. '™

Ministers who are not members of the Cabinet may be called in if maters
specially atfecting their department are under discussion. Civil servants are rarely
present. although the Permanent Seeretary to the Treasury or the Permanent
Under-Secretary of State of the Foreign Office may be summoned. Law Officers
may be summoned when legal issues are being discussed and Chiefs of Staff,
may be present when military questions are being discussed.

Shadow Cabinet ™

[t has come to he an accepted part of the working of our Constitution that the
Opposition should organise itself on parallel lines to the sovernment. The idea
cmerged gradually, and the Shadow Cabinet i an inchoate form came into
existence by the 1860s. It may be said to have become a convention that there
should be a Shadow Cabinet. Stawtory salaries are now provided for the Leader
of the Opposition and the Chiel Opposition Whip in each House. The Shadow
Cabinet constitutes an alternative team from which the prospective Prime Minis-
ter can choose his senior colleagues, and which provides the electorate with an
alternauve choice of government,

The Conservauve Party’s Shadow Cabinet is techoically 1ts Consultative
Committee. and the Labour Party’s is its Parliamentary Committee. The Labour
Shadow Cabinet since 1923 has been slected annuaiiy by the parliamentarv
Labour Party in the Commons. The Conservauve Shadow Cubinet ts chosen by
the Leader of the Opposition.*”

Like the Cabinet iself. the Shadow Cubinet observes the convention of
collective responsibility—described by Mr Foot. when Leader of the Oppaosition,
in 1981 us a rule accepted by the Labour Party ror generations. ™

NI Jonn Anderson, {he Wacmnery of Governmenr tRomanes Lecture, 19461 See also 119181 Cd
D230 ey Lord Samuet. S v Caby
st paca. 18=020)

T DR Tumner, P siadow Cabinet we Brinsh Poitties 119691 Mackintosh, up. it pp. 239=2b1.

o341 Jenmines, Cueiwonen: Ind edon pp S1-83

etol Ten.” The [imes, Sepramnar 9 147

P Qtiddere, o I DAty were e Larzest opposinen party
W The Times, Novemper |4, 1981 For recognttion ol the annciple nv Mrs Thatcher when

pposition see 0. Elis. “Collecnve Ministenial Responsaniity and Solidarity © [1980] PL. 67
BV
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Cabinet Committees”

Committees of the Cabmet were set up ad hoe n e nineteenth cenury 1o
expedile government busingss. An example was tne War Committey 8351 g 1.
tume of the Crimesn Mar Toe nrst Standime Comminttes was the € ominittee o
Impenad Detence set up ny Ba This wus not conhned 10 Ministers
and 1t used the Privy Couneil secretemud, Dumne the First World War o Jure
RUMDCT O ComInUecs Were sel up. unsyvstemauncally by Asquith and Lioyo
George. Berween the wars commintees came and went. Lhere being on an average
twenty ad hoc Commutlees at any one ume. A svsiem of Cabinet commitiees wirs
deveioped in toe last war. Attiee (Deputy Prime Minister) gave an account of
these o the House of Commons m 1940, &« did Churenill (Prime Minister) in
19=1 Herbert Morrison has also given a full written account of the committees
dunnc the dast war® The mosi important of these was the Home Atfair
Commtiee. wheeh was responsibie tar a major parl of domests policy. such as
the Eaucanon Bill. A new principle developed thut u Cabinet commitiee had
catal authonty to the Cabinet. suoject 10 possible rererence 10 the Cabinet.

Attlee was the first Prime Minister 1o have o permanent commitieye struclure in
peace ume. The puttern conunued duning the 1430s and 1900s. 4 hoe commi.
tees continuing alongside Standing Commuttees. “The Prime Minisier sets up and
disbands commitices. appomts the chairman and members and sets the terms o
reference.”™ Some committees are chared by the Prime Mimster a1 No. 10
some by other Ministers in the Cabinet Oftice or at the House of Commons M
Wilson raised the authoniny of Cabinet commmitices by ruling that a member could
appen! trom a commitics e the Cavinet with the agreement of the chuirian,
The recommendations of ¢ committee can be turned down by the Cabinet

The enistence of o Cabinet commitiee, the name of its chairman and the erme
of reterence formerly were not disclosed during the lifetime of a covernmeni.
because of the principie of the unity and collective responsibihiy of the Cabinet.
Despite the fact that their existence has been well known {or mMany vears Pl’lﬂL
Ministers as recently as Mr Callaghan in 1978 ureed the need for secreey. ™ In
May 1979 Mrs Thaicher announced in the House of Commons tie exisience of
four standing committees of the Cabinet: Defence and Oversens Policy. Eco-
normic Slmlu‘\ Home and Social Affairs. and Legislanon, Prle[lU\lLLl”\ we
were told most about the Defence Cnnmwucc from White Papers on Defence.”
The existence of Cabinet Commitice- was further recognised by Mr Major and
hsts of Committees with detaiis of membership are now made public.

The committee system has increased the efficiencs of the Cabinet. and enablos
@ great deal more work to be done by Ministers. The Cabinet itself is left free 10
discuss controversial matters and 1o make more important decisions.* and its
business is better prepared. The svstem also enibtes non-Cabinet Minisiers 1o be
brought mto discussions.

Itour i 902

' Walker op cin pp. 38470 App. (st of Standine Commilteas, 1911621 M
pp. 321-5290 lennings. Cuhinet Gavernmen!. pp.

kntosh. wp e
260 Walson, Tie Gonernance of Brivanm.
P Hennews and Ao Arends. Mr Attlee s Engine Koom: Cabiner Commuttec Stiu tire and the Laiwar
Grvernmen: [935-51 (19831 (Strathelvde Papers on Govt, & Politice. No. 261 M. Cockerell,
P Hennewsy wnd D Walker, Sawrces Close 1o the Prinie Movisier (U8

* Herboert Momison, ap, e pp 10226

* Walker, up, il p. 45,

T New Malesman, November 10, 197y,

= Cemral Organisation for Detence Coid. 6923 (1936) Coaind, 576 ( SN Cmnd 2007 (1963
MM Walson thougsht EEC aftrs too impontant for o connmiies.
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Cabinet committees come and go, change their names and are impossible to
enumerate. Modern Swunding Committees include (or huve included) Home
Aftairs (eurrently. Home and Social Alfairs)"7: Future Legislation tprinciples and
provisional priority of government Bills): Legislation (drafting and setthing
priority of government Bills and important Statutory Instruments *); Defence™:
Economic Policy: Incomes Policy: Public Expenditure Scrutiny (PESC); and
Social Services. The first list of Cabinet Committees issued after the 1997
election included new bodies to deal with Constitutional reform policy and
Devolution. There is also a long list of miscellaneous committees | “Misces™). Mr
Wilson in 1968 announced the formation of a Parliamentary Committee 1o
co-ordinate the work in Parfiament, and to consider the broader aspects of the
Zovernment's business. In his memoirs he speaks of a Management Committee
to hold preliminary discussions on matters of policy. such as the Industrial
Reiations Bill, before putting the matter to the full Cabinet.® Commentators
regarded both these as an Inner Cabinet,

The Committee on the South Atlantic which was established at the time of the
Falklands crisis in 1982 has been described as a ~War Cabinet™ although. on the
wther hand. w has been argued that the need to secure Cabinet approval for major
decisions throughout that undertaking helped to re-establish the importance of
the Cabinet as a whole. ™

“Inner Cabinet”

Prime Ministers in recent years are said to be i the habit of summoning an
“Inner Cabinet.”** The practice has heen ascribed 1o Nevilie Chamberlain,
Churchill. Aulee and Eden Mr Wilson's Parliamentary Committee and Manage-
ment Commitiee (supra) were described as an Inner Cabinet, An Inner Cabinet
I supposed (o be the erficient part that directs the Cabinet's activities. Lord
Gordon Walker, however, calls it @ misnomer. According to him it is not a
Cabinet or a Cabinet commutice. It has no organic or set place in the Cabinet
structure. It is merely an informal, small group of friends or confidants of the
Prime Minwster drawn from members of the Cabiner.' Itis not formally set up:
t s 20 papers or records: it is not served by the Cabinet secretariat, An Inner
Cabinet nas as such no power. [t does not predigest Cubinet business. although
Lmanedmong other things discuss questions that are to come betore the Cabinet.
The pracuce of different Prime Ministers in this respect varies. The Inner
Cabinet. says Lord Walker. is “u loose and informai thing.” ™ Similarlv, Mack-
intosh describes an [nner Cabinet as a number of Cabinet Ministers who are

" The Anorney-General often attends: see Sir Joceiyn Sumon in 1 1963) 51 L.Q.R. 292-293,
" The Attornev-General s a memboer. Civil servanis may be present by permission of the Prime
Mintster or chairman of the commuttee.
“Uhiets or Statf are in attendance: Cinnd, 2097 1963,

"Huarela Wibson, The Labour Government, 1964710 A Persanal Recora 1971,

7 Hennessy, “The Quality of Cabiget Government 1n Britwin.” (198516 Pol. Stud. (Par 21, 15, See
arther 2 Heanessy, The Prome Minuster  Ailen Lane, 2000 pp, 416 421

Waiker, op. cir, pp. 37- Antnony King. oo pp 6 910 1T (35186, Adendancs af an Inner
Las relerred 0 n evidence o Chrcndd (Rearaoiin Nubearqo, The Times. October 25-24
Hennessv, op. i n

=

Clmrchli’s Ceronies” wath w om e liked o ik fate into the mant: they were personal friends,
witmen of intfuence. The Poime Mimister sronabiy did most of the wlking: of “Kichen Cabinet.”
e, note 33

M Gordon Walker, ogether with \r George Brown und Mr Callaghan, was o member ol Nr
Wilson's [nner Cabinet thug diseussed such dueshions as devaluation and the Bank Raie,
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regutariy consulted by the Prime Minister. onen singly: there 1+ “no clearcut iine
which separates an inner from an outer ripg.

It contrast. Lord Walker wlh: of Farnal Cabmer. which ean act jor the
Cabinet. Tris e 4 standing or ad hoc commuee, presided over by the Prune
Nimster. but acoing for a time as i they were the Cabinet, Exampies are Aujee «
group of Ministers who decided 10 make the atom bomb. and Eden’s group wi
determined the Suez pohcy.

The Cabinet Office®”

Cabinet minutes were sometimes Keplin the reigns of George 11 Il and I\, but
the practice iapsec unul the First World War. Mimisters were expected 1o remem-
ber what was decided and 10 carry out those decisions in their departments. The
Sovereign was hept mformed by @ leter from the Prime Mimster afier each
meeung. retziling the 10pics considered ang the decisions taken. 11 was & con.
fidenual letter writter in the Prine. Minster's own hand, and not shown 1o other
members 0! the Cabiner.™ Lioyd Gearge. when Prime Minister. introduced
secretariat in 1916 by borrowing as Secretary of the War Cabinet Sir Maunce
Hankey (later, Lord Hankey). at that ume Secretary 1o the Commitiee of Imper!
Defence.* Since then minutes of Cabinet meeungs have been sen: w the
Sovereign and circulated 1o members of the Cabinet.

The Secretariat, which has steadily grown in numbers and influence. serves gl]
Cabinet committees as well as the ful] Cabinel It oreanises the agenda. circulates
reports. and records the Cabmet “Conclusions.” This record contains nat only
the actual “Conciusions™ or decisions. but also the subjects discussed and the
relevant Papers, and a summary of the discussion. The arcuments of individug]
Ministers are not usually recorded. in the interest of both of anonvmity and
secrecy. The Conciusions are circulaied 1o the Cabinel. unless the matter 1s one
of exceptional secrecy,

The Cabinet secretariat hus alwavs been on the Treasury vote: there 15 no
Cabinet vote. The Secrewary 10 the Cabinet also serves as Principal Privare
Secretary 1o the Prime Minisier.

Mr Heath in 1970 appointed a Central Policy Review Staff (CPRS or “Think-
tank™). staffed party by non-civil Servants. 1o consider Jong-term and trans-
departmenial problems and 10 make recommendanions for action.™ It was located
in the Cabinet Office. and a few vears later became part of the civil service. The
C.P.R.S. was abolished by Mrs Thatcher in 1953, In 1974 Mr Wilson introduced
d Policy Unir of non-civil servunts 10 hielp him in his political and administrauve

" Mackintosh, op. i p. 532, CF “Kitchen Cabiner.” 4 body of non-minisierial conbidants “giving
advice m a svmpathetic manner™: ipid. p- 320. “Kichen Cabinet™ is g pelorauv: term. mosi
frequently used in recent years 1n relauon o Harold Wilson's circle of imimates: P. Hennessy. op. cut
p. 294 ei veq,

" Walker. ap, ¢ir. . 87-9]

© R K. Maosles. The Siomy of Cabines Oifice (19691 Walker, ap. ¢ir Pp. 48-57_ Jennings. op. cir. p
242-215: Mackinosh., o cit pp. 517 e seq. Siephen Roskill, Hankev. Man of Secrets 11972

™ The Public Record Ottice contajns photographic copies of the 1.700 “Cabinet letters™ wrinen by
Prime Ministers 1o the Sovereign from 1868 10 1916, The originals arc al Windsor Castle. The fetters
constilwte the only ofticiul recora of decisions by the Capinet 1n (ha penod. There are also in (he
Public Record Olhice photagraphi= copics of Cabinet memorands from 880 10 1914, and e
Commitice of Impena! Defence from 1902 10 1914,

" Lord Hankey. Dilomiaey by Conference. Chaups. 2 and 3. See 4lso John F. Naylor, A Man and un
Institution: S Maurice Hunkey. the Cabimet Seercturia and the custody of Cahinet SECTECY,
(1484, ’
“Cmnd 4306
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work. The Poliey Unit has survived and. under Mr Biair. ha< been increased fron
eight to twelve in numoper. He has aiso added two further bodies. the Soci
Exclusion Uni: and the Performance and Innovanon Uniw.

A Bntish Pime Minisier has not been thoughi 10 need a department. as no-
only 1s he bnefed by the Cabine: Secretary but also he can eal! on the Permanen:
Secretanes of any of the various departments. Since the last War. however., the
Prime Minister has had a small “Na. /0 Office™ working as his and serving his
personul needs. Under Mr Blair this Office has expanded and. controversially,
two members of his staft. although not themselves civi] servants, were given
authory over ovil servanis, The newly appointed Secretary to the Cabinel. Sir
Richard Wilson carried out a review of the working of the Cabinet Office and the
Prime Mimister's Office (which has not been published). Uneasc at the growth in
numbers and influence of special advisers at No. 10 has been expressed by the
House of Commons Select Commitee on Public Admimistrauon

Ministerial responsibility and accountability

The responsibility of Ministers. as was indicated 1n Chapier 6. 14 both individ-
ual and collecuve. The individua! responsibility o! & Mimister for the perforn-
ance of his officiai duties is both legal and convenuonal: 1t 1s owed legally 1o the
Sovereign. and also by convention to Parliament. “Responsible™ here does not
mean morally responsible or culpable. but accountable or answerable.®? The
responsidle Minister i1s the one under whosc authority an act was done, or who
must lake the constitutional consequences of what has been done either by
himself or in his department.®* The traditional method of expressing no con-
hdence in an individual Minister has heen 1o move that hus salary be reduced by
¢ nominal sum, though it was pointed out in February 1976 that as ministerial
salaries are-fixed by statute, legislation would be required to reduce it ™ A
Minister must accept, responsibility for the actions of the civil servants in his
depariment, and he is expecied o defend them from public criticism. unless they
have done something reprehensible which he forbade. or of which he dis-
approved and of which he did not have and could not reasonably be expected to
have had previous knowledge. In the Jatter case. which 15 unusual, he may
dismiss them.® In normal circumstances. then. a Minister acts as a shield for his
civil servants who are expected 10 be impartial and not able w0 answer pubhe
criticism for themselves: though this position is bemg eroded 10 some extent by
the existence of the Parliamentary Commissioner™ and Speciaiist Select Com-
mitiees of the House.

It has been argued that an_examination of ministerial resignations in the past
century shows that the dactrine of individual responsibility in practice has no
punitive effect. because either: (i) the erring Minister who resigns is appointed to
another post: (it} a timely reshuffle of minisierial posts renders resignation
unnecessary: or (il a Mimster who is unpopular with the Opposition is protected

“UHLCL 293 (2000-2001 )

= It alvo connotes o state of mind that acts as may be thought night atier weighing the consequences
Amery. op. it p. 30.

“"See G K Fric “Thoughts on the Present State of the Convennon of Ministenial Responsibiliny™
(1965-70) XX Parbameniar Afjair 10,

" A motion 1o reduce the sulary of the Seeretury of State for Industry by £1.000 was carried as the
resiilt o1 @ muddied vote, but the cur ws restored after another motion o few davs juler.

" 520 H.C. Deb. cols. 1287 & seg.: following the Report of the Crichel Down Enquiry Cmd. v176
(1954,

“ post, pary, 34-00)%
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by the solidarity of his colleagues.”” Olien wo the anicaithing of incompetence
and inefticiency is such u sjow process that the minisier responsible hys long
ceased 1o hold the pasition in question.” The number of resignations in the last
30 years is small. Those that invalb, e persanal aishehaviour or alieecd immor
ality do not help establish principle of wecountability for the proper working of
a minister’s department. Mr lan Harvey m 1938, Mr Galbraith in 1962, Lord
Jellicoe in 1973 und Mr Ceetl Parkinson in F9%3 resigned as a result of publicity
aboul their private fives.™ Mr Profumo resigned in 1963 but in his case. in
addition o private immoratity which was said 0 mvolve risks to the national
security. there was the added factor or misicading Parliament,™ Similariy 1n
1992, David Mellor's resignation was linked to allegations of improperly 1ceept-
ing hospitality without declaring st under the Ministerial Code. altheugh pews-
papers had amused themselves by recountng stories or his extra-marital sexuai
acuvities. Other ministers had been aailty of disclosing Budget proposals
prematurely—J. H. Thomas in 1936 and Hugh Dalion in 1947 Vore remarkable
is the Tist of ministers who have not resigned despite serious errors in areas within
their responsibility: Mr Lennox Boyd. the Colonial Secretary, despite the atroci-
ties at Hola Prison Camp in Kenva™: Mr Whitelaw. when Home Secretary,
despite the defects in police security which allowed an intruder to make his wiay
into the Queen's bedroom™: Mr Prior. when Secrerary of Stte tor Northern
freland. despite e escape of terrorists from the Maze Prison.™ My Howard's
BWo escapes from resignaion in 1993 qnd 1996 are signilicant because they
tHustrate the difficuities arising from the semi-independent status of Next Step
Ageneies.™ Two examples R seem (o support the convention that ministers are
ultimately responsible for misjudgment i the performance of therr dunes or
crrors of nolicy in their departments. First, the resignation of Sir Thomas
Duadale in 1954 over the Crichel Down affair where he admitted maladministra-
Honoin his department although he defended it policv.™ Secondly. the resigna-
ton in 1982 of Lord Carmineton the Foreign secretary, Mr Luce and Mr Atkins
who aceented personal responsibility for what in retrospect was tound to be rthe
miscaleutation by the Foreien Office of the threat posed to the Falkland Islands
by Areenuna. A nossable tid examnle 15 the resignaton or My Britan, Secretary

T3 Binen P indiodu Resvonstbility of Ministers 3500 i aminetcaton 377 O R

Ko Alderman aind 50 A Uiresa v T tes o Rexiy

IRelfterer | ey

] A lladmunestratnon
eres CEITRE Chap. G, Marshull, Constomcmnal Convengpony | TURLE Bp BT et egs
Barker, “Soreading rhe Blame " e fogener Septemnber |3, [u8a
" see Gl Ganz “Parlizmeniars Accountabdity of the Crown \eenis” [ 19801 PL. 154,

Yt is possibie to add more recent examples o this list—prout. i o Anvthing—ihat thus veneraton
should be more cautious apau dUcusing the Victonans ol nypocrisy.
TC md. 21321019630 (Lorg Denning's Reporn: P I Madgwrcr, Resignations™ © | She-nT) Puariia-
meniry Attares 39

7 H.C -0 238 dnd 1) 1S Deb. cal, 32,

“Mr Michaet Fagan, on Julv 0. 982

iLC. Deb., cols: 1041=104T «February 4 oy
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of Stare for Trade and Industry in January, 1986, following the “icaking™ of purt
ol a coniidential letier from the Solicitor General by a civil servant i M-
Briten’s Department. That ressignation iormed part of the remarkable Westlan,
Aftan = Apparenily Mr Britan resience because he accepled responsibiiin 1o
iving authorised an action by & memner of his Department which was imprope:
and. ws 1t lumed out mexpedient AL the other extreme the res12nation o
Minisiers as {0 the case of Sir Samuel Hoare. over the Houre-Laval Puc:
concerning Abyssima in 1935, may be cases of mimsiers being “thrown 1o the
wOives,

cuch oo may be the explanauon of the second resignation of Mr Mandelson
on Junuany 24,2001, An earher resignation related to the i 1o disciose o
loan by & fellow minister 0 circumstances where 1t should e peen revedled
The second resignauon arose from differing and vlumately unreson od accounts
of the roiehe had plaved in an apphication for naturalisation by 4 wealthy India
businessmin. Mr Mandelson “resiened” first and then the Frime Mimsier
appomnted Sie Anthony Hammond o nela an mauiry 1o establisih the tacts, Toe
inguiry concluded there was no cudence ol any improper conduct and 11 wa
impossible to esiabhsh the tacts i relation (o telephone calls which nad ullegedi
been made.

The Scott Inquiry™ into the export of defence cquipment to lrag. following
the collapse of prosecutions relating 1o such exports. considered ministerii,
responsibility and drew a distinction between responsibility and accountabiliny
The tormer relutes o ministeria! culpability. for example for an error in poiicy
The latter relates 10 the mimster s duty 1o give an account 1o Parliament o
evervihing that happens in his depariment or its associated Nexi Step Agencics.
wiihout impiving any personal blameworthiness, Thus Mr Howard could sue-
cesstully argue that he was not responsible for operatnonal shoricomings i the
Prison Service and hud discharged his accountability to Parhament by, in 1995,
siacking the Director General of the Prison Service. In the case of the Scou
Inguiry. Sir Richard Scett concluded that twe mimsters had misied Parhament
but “without duphcitous intention.” Defendants had been prosecuted and onls
the production of departmental files, for which public interest immunity had been
unsuccessfully sought. led to their trials being abandoned. Nonetheless no minis-
terial resignations were'deemed appropriate.

Both Houses subsequently adopied resolutions. now enshiined 1n the Mimsie-
rial Code. which recognise that ministers have « duty 1o account and be held o
account for the policies. decisions and actions oi their Departiments and Next
Step Agencies. They must give accurate and truthiul information to Parliament.
Ministers who Knowingly mislead Parliament will be expected to offer their
resignation o the Prume Minister.

The conclusion must be thai while there is no doubt that « minister is
responsible in the sense that he is answerabie for his department it 1< not ciear in
what circumstances convention requires that he resign when his departiment errs.
So long as he retains the support of the Prime Mimister he is safe m ettect u nicss
his own party is willing to risk bringine down e Government

" Far a chronology
VBURG] BL IS See Qurther The Deionce bmpii ateons of the L wiwve of Westiand o
frivm the Detence Comnitice July 1980

md commient see G Mashat., “Cabinct Government ane! * WWeesthiand Afran”

T Kepon
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The doctrme of the individual responsibidity of ministers is frequemtty cited as
an important feature ot the Brinsh Constitution. “The enduring effect ol the
doctine of ministerial responsibility nas been over the past century or so that
powers have been vested 1 mimsters and on a relentlessiv increasing scale.”™
The Courts have referred o the doctrine in seeking the intention of Parliament
when mnterpreting statutes. The existence of the docirine has been invoked to
disprove the need for proposed new remedies against abuse of power or malad-
munistration. ™ On the other hand 1t was derided as “the mere shadow of & name”
i 1911 by Farwell LJ. in Dyson v Anornev-Generql.”™ There is. it may he
thought. something unsaustactory in putting so much weight on such an uncer-
tn foundation.

[t shouid be borne in mund that the Prime Minister may alwavs advise the
Soverergn o dismuss A Minister. as in the case of Mr Herrer, a Minister of State
who spoke i the House i Apnl 1975, aguinst continued membership of the
EEC. but it is seldom necessary w resort W this expedient. for 1t 15 usuaily
sufficient if the Prime Minister mviies @ Minister to resien,

The coilecuve responsibiiity 15 owed by convention both to the Sovereign and
to Parliament. As we have seen in connection with the dissolution of Parhiament
the Ministry as a whole tincluding the Cabinet) must retain the confidence of the
House of Commaons. To the Sovereign Ministers must tender unanimous advice:
to Parliement and the nation they should show a united front by ot and <peech.
Cabinets in the late ninetesnth and early twentieth centuries sometimes agreed
that certain topies should be treated as “Open Questions ™ where collective
responsibility did not apply and each minister might speak and voted as he
pleased. ™ The convention s dilustrated by the resignations of dissenting
Minsters—Eden m 1938 over the policy ol appeasement. Aneurin Bevan in
1951 over National Health Service charges. and Lord Salisbury in 1957 over the
release of Archbishop Makarios. Mr Frank Cousins resigned from his post of
Minister of Science and Technology in 1966 because he disagreed with the
Crovernment’s Prices and Incomes Bill: being o trade union leader he could not
Keep quiet about it. Mr Heselune resigned as Secretary of State tor Defence in
Fanuarv 1986, the first of the two munisters to do so in the course of the Westland
it To the extent that he resianed because he felt unable 1o zeeept the view of
e rest of the Cuhinet on the mnatters in issue his resignavon iilustrates the
—ontnued workme ot me aditionad convenoon. Mr Heseltine himsell, however,
2ave ditferent feasons at different mes for his resignation and on one occasion
denred that it was required by e doctrine of collective responsibniity, ™ Custom
Alows u dissenung Mimster who resigns 10 make a personal latement in the
House.

The principle or collective responsioility 1s notapplied in its tull igour to non-
Curinet Ministers. tor thev are often not consulted in matters that do not attect
incwr department. In thetr case the responsibility is passive rather than active, Sir

i
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Edward Bovie, ane o e two juntor Ministers who resiericd trom Sir Antham
Eden's Govermnienst in 1956 because ey disagreed wit e Government «
Iervenuon in the Suey Cung Crists. jomned tne Gon emment formad by Mr
harold Maemilia:: ourin 1 YST although the new Ministry connmed i support
for Eden’s Suez Poiicy 'icchmcull_\ thev were different Namstne, but the pohey
disapproved of win 1 same. although 1t was no longer possioie (o pursue 1.
The convestion ar e coliective responsinpility of Mimisters. ax we have seen ™
has been weakening i, receni vears ** Mr Wilson in the penod 1974-74 had o
remind his colleagues several times of this prncipic. and Mr Culiaghan in April,
1976 rebuked the Secretary of Swe for Eneres (Mr Benni in (he House of
Commons for abstining ar meeting of the Labour Party Naunonua) Executive n
@Yote concerning rroposed cuts in public expenditure. In Marcn-April. 1975 My
Wilson aljowed Minisiers av wel 4 Labour buck-pencner “imnothe umgue
circumstances of g referendum™ 1 advocare, outside Pariiamen:. opposiion o
continued membership of the EEC. dlthouch continuce membership was Goverp-
memt policy. Later i a hroadeqy he said “atter June 6 there wijl be one Cabiner
and one Cabingt view "~ Anather episody was thiy o the European Assembh
Elections Bill 1977 1 provide for direet elecuions Lo the European Assembly.
item of Governmen; pohey contained m the Queen’s Speeen ang implementing
a Treaty obligation. Mr Callaghan. the Prime Minister. stated tha Ministers g
well as Labour back-benchers would be free 1o vore agamst the Bill on second
reading. When questioned by Mrs Thatcher. Leader of e Opposition. My
Callaghan rephed: ] certzinly think thar doctnne |collecun e responsibilin !
should apply CXCepl in cuses where | announce that it does not "** Ir. the event
31 Minsters, including six Cabinet Ministers. vared against the Bill. but it wae
casily carricd with the belp of Opposition partics ™ So longe us o Government cus
keep its majority 1n the House of Commons, its main concern nowadays appears
10 be 1ts imace “mongst the electorate. Dissent in public is allowed if it is thought
it will do the party less harm than resignations and Press reports of “splys, =+

Confidentialir,

Access 10, and use of Cabinet papers is governed by convention. ™ Cabiner and
other government Papers are. in law. Crown property. In deciding vwho mayv have
d4CCess 1o such papers the Crown by convention ucts o the advice of the
Government. I i accepled that. as a general rule, Cabinet mimsiere may not sce
Cabinet papers of former minisiers of a differen parthy . Nor may they see other
papers (with certam exceptons which contain unpublished views or comments
of those predecessors on advice submitted 1o ther Munisters may normally see

" anic, para. 72017,

Uniess Mr Heselune's res tRAlOn can be seen gl o strengliizning of the convennon.
“ The Times. May 12, 1975, €7 the “agreement 1o differ™ in 1932 when Ihere was 4 coalihon
Government, no referendum or eeneral elecnon wis mvoived. and the dissentients in taet soon
resigned oflice: anie. paru. 7-017 .
Y The Tones, June 15, 1o and 17, 1477,
™ Not so basic wuy the defear At the Comminee stage of the Primie Miniaer « recommendition of 1hy
reionai list svstem of proportional representation for the
Assembiyv. in fuvour of the hrst-pie the- post SVsLem
' .'\I;:cimum.h.ap L p 533 And see | Braner, “The Consutution i the New Foimes™ 11978} P1.
117,

* Lord Hunt of Tanwont. “Disclosure of Goversment Paper<™ [1ox2) b SAane para. 7-005

airect elections 1y the Luropean
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papers of their predecessors of their own party in the course of thetr duties, with
the aercement, where appropriate. of any former Prime Minister. Former minis-
ers may have access to but not retain, = documents which they saw when in
office.™

A highly unusual excepuon to the general principle was supplied when a
Committee of Privy Councillors was established in 1982 under the Chairmanship
of Lord Franks to review the way i which government departments had dis-
charged their responsibilities to the Falkland Islands in the period before the
Argentinian nvasion," The Committee was given access to departmental papers.
Cabinet and Cabinet committee memoranda and minutes, and intelligence assess-
ments which had been prepared tor previous governments of both major parties.
On a matter of less grave politcal controversy, in 1986 Mr Callughan agreed 1o
alow Conservative minisiers 0 examine papers prepared when he was Prime
Minister relating w the controversy whether to equip the Royul Air Force with
the Nimrod euriv warming system or the American Awacs system.”' The decision
ro adopt the Nimrod syvstem had been taken i (977, with the support ol buih the
Labour and Conservative partes but the subsequent deluy in producing
the equipment and th2 merease in cost had called m guestion the wisdom of the
onginal decision.

Cubinet or ex-Cabinet mumsters who wished o refer in therr memoirs (o
Cabinet discussions or papers during the pertod when official documents are
protected by statute,’s were formeriy required by convention o obtain the
consent of the Sovereign expressed through the Pime Minister, who delegated
the vetting to the Secretary of the Cabiner.”’ Convention also required the
disclosure of conndenual State or otticial papers or information by Ministers or
ex-Mintsters (o have the approval of the Government of the day, application
being made to the Secretary of the Cabinet. Ex-civil servants were expected o
apply for such permission to their Department. The legal effect ol these require-
ments was lested in Arornev-General v. Jonathan Cupe Lrd™ where the Attor-
nev-General sought o restrain the posthumous publication of solume | of
Richard Crossman's Diartes of a Cabiner Minister. covering events ol about 10
vears before. Lord Widgery CJ.. declined to grant the injunction. It was con-
ceded by the Attornev-General that there was no breach of the Otficial Secrets
\ets "t Lord Widgerv held that the court has power on the ground or public
policy o restramn pubhication of information 0 breach of connuaence. ™ but this
volume disciosed no detds that shouid sull reman contidental.

" 1980 Nes Thatcher s niie recoenise fue convention hat Mre Alred Morrss, jormier Minester tor
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A Commitice of Povy Councillors on Mimsterial Memoirs under the char-
manship o Lora Radclific. whose report™™ came out alier the decision in
Attiornev-Genera: v, Jonathan Cape. recommended thal ministenial authors
should be preciuded for fifteen vears from publishing informauon laihine within
three categories: (i) the requirements of national securiy operative at the ime of
publication; (i1) injury to foreign relations: and (iil) destructive of the confidential
relabonships on which the svsiem of government 1s based. 1.¢. relanions between
Ministers and colleagues or their advisers in the civil service or outside. “Gon -
ernment 1s not o be conducted.” said the report. “in the nterests of history.™ The
report was gecepled by the Pnime Minisier. Mr Wilson. who said manuscripts
should sull be submitted for mspecuion and these working rules of reucence
should be accepled as an obiieaton of honour ™

Influence o! e Sovereren

Since the Sovereign acts on the advice of the Cabinet, wendered through the
Prime Minisier. and the government is carried on in the name of the Sovereign,
the Cabinet 1v expected 10 keep the Sovereign informed ol any departure in
poiicy. of the general march of political events. and in particulur i the delibera-
uons of the Cabinet. The power of the Monarch in modern tmes 1s confined—in
Bagehol's well-known words™—o “the right 10 be consuled. the nght o
encourage. the nght to warn.” The influence of @ Sovereign who has been on the
Throne for some vears. however, is far from negligible. for his experience will be
wider and more continuous than that of most or all of his Ministers.

Queen Victoria cannot perhaps be taken as a model for the rwentieth centun.
but George Vs reign of a quarter of a century shows a number of examples of
the influence exerted by the Throne. By his advice. warnings and encouragement
the King helped 10 bring the parties together n negotiating the Anglo-Insh Treaty
ol 1921: but he left the conduct of the negotiations entirely 1o the Prime Minister.
Lloyd George. and refrained from any comment or intervention while the con-
ference lasted ' In 1923 the King tried unsuccessfully to dissuade Baldwin from
a dissolution.- and later in the same vear he persuaded Baldwin not to resign
before meeting Parliament when the Conservalives at a general election had Jost
their absolute majority but were still the largest party in the Commons.* George
V' took the 1nitiative in.the formation of the National (coalition) Government
under Ramsayv MacDonald in 1931 when the “economic crisis™ caused the
latter’s minority Labour Government to break up. The King consulted the
Conservative and Liberal leaders. each of whom had a considerable following in
the House. and then entrusied MacDonald with the task of resuming office as the
head of a coalition and in spite of the defection of his own Labour Pany.*

As the Sovereign’s influence may be underestimated. so on the other hand it
may be exaggerated. Thus Lord Attiee discounts certain incidents eiven in the

" Cmnd. 6386 (1976,

" On the secunty of Cabinet documents. see Renort of. Houghton Committee Cmind. 6677 (1976)
" Bagehot. The English Consutunon (World' s Classics ed. ). p. 67

" Hurold Nicolson, King George the Fifth. p. 360

= ibid. pp. 379=380.

ibid, pp. 38234,

“ituel. pp. 460464 G. M. Young. Stanley Baidwin. Chap. 16: K. Middlemas and J. Barnes. Baldwin
(1969). Chap. 23: D Macquand. Kamsay MacDonald (1977). Chaps. 25 and 26. The importance of
the King's role 1s deseribed in Kenneth Rose. Aing George V 1983), pp. 371-379



358 THE CABINET AND THE PRINIE MINISTER

ofticiul bivgrapny of Geerge V1T as examples ol interference by that King,
notably the choice of Emest Bevin as Foreign Seeretary and the holding of
general election in 1931, Arlee later sard that the reason for the Hirst was that he.
as Prime Minister, wanted to keep Ermest Bevin away from Herbert Morrison:
and the reason for the second was that he Jdid not want the King to worry about
the precarious position of the Government (majority 6) while he was abroad.” It
is 100 early to say what influence, if any, the present monarch has exercised.’

The exchange of views between Sovereign and Prime Minister on any matter
is strictly confidential between them. It would be improper for the Sovereizn
herself or for any member of the Royal Household o give public expression lo
her opinions on political matters.™ (Conversely the Prime Minister does not
answer questions in the House of Commons relating 1o her relations with the
monarch™).

11I. THE PriME MINISTER ™

Formal position

The emeraence of the position of Prime Mimster in the modem sense begins
with the Ministies of Sir Robert Walpole (1721—2) and the younger Pitt
(178321801 1804—1%061. although the tormer disciaimed the utle. [L was
brought about by 4 combination of 2 number of factors. including roval con-
tidence. pre-eminence smong Ministers. paronaue JGs First Lord ot the Treasury,
and especiully control of the Commons (no: necessartiv as leader of the largest
partyr. The authority of the Prime Minister was nrmly established during the
latter part of the ningteenth century by the outstanding personalities of Disraeli
and Gladstone. making use of the effects brought about by the Representation of
the People Acts and the development of the party system. As we have seen, the
Prime Minister was unti recently hardly known to the law: 1ike the Capinet. ne
wats the creature of consenuon. He 1s menuoned in the Treaty of Beriin 1878 4
roval warrant of (903 which gives him precedence next alter the Aicnpishop ol
York: the Schedule to the Chequers Fatate Act 1U17. i which Parbament zuve
sifect 10 the =it of the Chequers oxtite s 1 COURIRY residence (0T the Prims
Minister of the day'': the Physical Tramine wnd Becreauon At FOR s sl
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Parhumentary and other Pensions Act 1972 the House of Commons [hsquaii-
ficator Act 1975 (“Prime Minister and First Lord of the reasury” ) and the
Chevening Estate Act 1959, under which this Kent estate was given on certam
ITusts as recards occupation. including “any Minister of the ¢ rown nominated by
the Prime Mimister.” -

The Primé Minister now mvanably takes the ofnce of First Lord of the
Treasury.'" and occasionallv some other office as well. such as that of Chancelio-
ol the Exchequer (Giadstone ). War Office (Asquith)." Foreign Secreiary (Ran-
say MacD aald) or Minister of Defence (Winston Churchill 1. The Prime Minister
has no legal powers except as First Lord of the Treasurs and (since 1968
Mimster for the Civil Service lupart from the misceliancous examples in Acte
such as those cited earlier. The office of First Lord of the Treasury down to 1937
provided mm with his salury. It places him technicaliv at the head of the mos
Important government department (the Treasuryy. vel with departmental dube-
which (apart from paronage) are oniy nominal. as the working head of tha
department is the Chancelior of the Exchequer. In tne ewchieenth and eariy
mneteenth centunies, before the reform of the Civil Service and the pariiamentar
franchise. the fact that the First Lord of the Treasury exercisec u verv extensiv,
patronage over many Kinds of official appointments meant that the Prime Mini--
ter could control departmental appointments. and this helped him to obtuin
parliamentary majority for hs party. The Ministers of the Crown Act 1937 nire:
provided for & salary 10 be paid 10 “the, person who 1s Prime Minister and Firs:
Lord of the Treasury.™ The Mimsterial and other Salaries Act 1975 now provige-
& sulary w the “Prime Minister and First Lord of the Treasur.™ so 1t 1s unlikers
that these positions will be held separately in future. although the Act does no
require them to be held together. The Act of 1937 also provided former Prim.
Ministers with a pension. The Parliamentary and other Pensions Act 1972, s.0¢.
now provides that any person who has been Prime Minister and First Lord of the
Treasury shall be enutied o 4 pension charged on the Consolidaied Fund.

Functions of the Prime Minister

The primary functions of the Prime Minister are to form a government. and 1o
choose and preside over the Cabinet. He gives advice 10 his ministerial col-
leagues on matters before thev come to the Cabinet. and he 1s the main channe!
of communication between the Cabinet and the Sovereign. with whom he has
weekly audience.' He advises the Sovereign on a dissolution "

The Prime Minister is normally the leader of his party. having either been
chosen as Prime Minister because he is the leader of the largest party or eiected
leader because he is Prime Minister '’ He is primarily responsible for the
organisation of the business of the House. even if (as is now usual) this work 15

" See lurther the National Audit Act 1983, « andd the Museums and Gallenies Act 1992,

""They were last separated when Baliogr was birst Lord of the Treasury i Lord Sahisbun «
administrations (189]-62. |RO5_19(2 .

" AU that time (1914) 4 member accepung this ofhee had 10 seek re-clection. so that for a 1
Asquith was Prite Minisler without a seut in the House,

" Other Ministers may communicie with the Sovereign on matters concerning their dersmment,
" Lord Beaverbrook recounts that the decision of Lloyd George und his collcagues in Junuary, 1922
not 10 hold a general elecuon was induced by the intervenuon of o parror Men and Power ( 1956,
pp. 340-341. And sec anre. para. 17-000,

"’ Lioyd George (1916). MacDonald (1931} gng Churchill (1940) were not leaders of their pars
when appointed Prime Minister, though Charchill soon accepted the leadership
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delecated o the Leader of the House.'™ In the House he 15 expected to speak n
Jebates. and 10 answer guestions on general government policy. the tuture
pusiness of the House and any residual matters. A Prime Minister is willing w0
sive contidential information to the Leader of the Opposition on such matters as
Jerence. security. the EEC and Northern [reland,

The Prime Minister has special responsibiiities in the areas ol Security and
Intelligence. A Cubinet Committee of Ministers. chaired by the Prime Minister.
supervises MI5. MI6 and G.C.H.Q. A Joint Intelligence Commiuee (J.LC.)
chaired by a Cabinet Office orficial. collates intelligence reports and prepares
Assessments tor ministers. Since 1932 the Director General of the Security
Service has heen responsible to the Home Secretary and not, as formerly. to the
Prime Minister. The Director General has, however. the right of direct access to
the Prime Minister, as has the Chairman of J.L.C."" The decision w refer any
matter relating w0 security to the securtty Commission™ for investigation is taken
bv the Prime Mimster. The Prime Mimster alone can authorise the fuunching ot
a nuelear attack by United Kingdom forces.™

The Prime Mimster sees that Cabinet decisions are carried out ny the depart-
ments. although, us we have smd. the extent to which he supervises the adminm-
stration varies with ditferent noiders or the office. His contact with the attairs of
the Forergn Otfice is often especiaily close. The Cubinet secretariat 1s under his
control, and consults him in prepuring the agenda. He communicates directly
with the other Commonwealth Prime Minsters, and presides when they meet in
this country.

Many Crown appointments. m addition o ministerial offices. are made on his
advice. These mclude the Lords of Appeai in Ordinary. the Lords Jusuces of
Appeal. bishops and deans of the Church of England. peerages. Privy Councillors
and most honours. ™S As First Lord of the lreasury and Minster for the Civil
Serviees' the Prime Mimister approves the senor appemntments i the Civil
Service:

Choice of Prime Minister—*

The Sonvereten chooses the Prime Mimister, Convenuoens ensure that in most
_anes he Comorce s formal, for the Soverengn s expected 0 send for the leader
W the parts or croup of parties thal nas. or can control, a4 majonty m ine House
i Commons. The chowee necame tormal owing to the deveiopment ot ihe parts
sestem. Thas i 1833 Queen Victora, wno preferred Derby. was constriuned o
appoint Paimersion: and w1380 sae retuctantly appointed Gladstone when ~he
would huve preferred Hartimeton, thoush Rosepery wis Victona s choice alter

The | cader af the House s fosponsible  or ocermye the Government « weaisialive prowramme
hrouen (he House of Commoens and must s oud o resard Loohe Gierests e House 1o
Lhoie
*See G Marstunl, Constitanonar C omvenzions 19830 ppo 122 0 veqs G Deewrv, The House ot
Tommens and
TR

SCCUrIIY ervices ondl L. T G Zeilick, TCivernmenuBevond tie Law
']

A on-shUROry oy, estabiisned mo 1906 Jansisung of distinguished punie feares. cnaired by g
SOOP (dae

Hennessy. o o 0 Tor detinds o e aopropriale procedure.
S Recommendaiions LOr ~ame 1onours and Jecomihions are dise made hvothe Poreien seerctary, D
Netence Mmsier, Comimomweatth Prnne Y himsters, s N e Lueen s personal nntiadize
.
— . "
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Gladstone s resignanon. 1 the governimeni s deteated i o general elecuon e
Prime Minister resigns=" tand with himy the other Mimisters . and the Sovereign
on the advice o!f the resigning Prime Mimster sends for the Leader ol the
Opposition. The Leader of the Opposition 1 Known. because both the Labour
Party and tsimee 1964 the Conservauve Party i opposition select @ leader by
ballot. and he has o stawtory satary. The Leuder of the Opposition will accept
office if his pagy commands o mamority in the Commons. which 1t usually will 1
the Government was defeated a1 a general election.”

If the Prime Nuimister dies in office or retires on personal grounds. such as ill
health or old age. the Sovereign has realiv no discrenon in the commaon case
where the government has an absoiute majonty and one other Cabinet Minisier
in the Commons 1s obviously regarded as ranking next to the Prime Minister. In
s winy Nevidie Chanberlain succeeded Baldwin in 1937 and Mr Eden suc-
ceeded St Winston Churchill in 195577 A rertring Prime Mimsice: s probably
not entitied 1o profter advice s 10 his successor® but he can muke s views
known betore-hand. and anvway the Sovereiren s free to consult him and othes
members of the government pany.

There are exceptional circumstances when the Sovereign really has 1o exercise
a personal discrenion within limis: and thes 1 perhaps the most important
function of the Sovereign at the present aay. There may be more than two parties
in the House of Commons with no one party having an absolute majoriy. either
as a result of a general election or on a defeat in the Commons of a government
that has already been granted one dissolunon: and the quesuon arises whether
onc of the minorty parties. and if so which will be able 10 carry on the
government with the support of one of.the other parties. or whether « coalibon
shall be tormed. or the government may break up owing to internal dissension

* See G H. Le May, The Vicrarnian Consmiunon (1974), pp. 57-58: “Iisrach created o constitutionil
precedent after the general etcchion of 1868, when he chose 1o accept defeal ai the hands of the
constituencies imstead of those of the new House of Commons. and resigned without meeting
Paritament. This was a clear example of precedent crvsiallising about accident. Disrach had no wish
to consghdatc the Liberal Pany by presenung himself as a common target for 11s various elements
The party had disintegrated in the previous Parliament. it might do <o aga‘n. and the chances of that
happening would be betier if 1t was not aliowed to bind itself 10gether 1n a voie of censure. In spite
of s peculiar orizin. the precedent was found 1o be convenient: it was followed by Gludsione in 1872
and by Disrachi (then Earl of Beaconsheld) an 1880, {Queen Victonia| did not think that immediate
resicnation ought to become a general rule. “because 1t might be & means for o Government. who had
commitied some gnevous fault. to escape condemnation by Parliament. as the adverse party was
seldom inchned 10 attack a fallen Government.” But become a general rule it did. whenever the result
ot a general election was sufficiently cicar 1o make the carrving of a vole of no confidence u ceramty:
s adoption may be taken as a measure of the development of panty cohesion and sobidarity,
Gladsione resigned at once afier the election of 1R86. Sahisbury chose to meer Parliament after the
eiection of 1885, as Baldwin did afier that of 1923: both were wrned out aimost at once. In 1929 in
condibons roughiy similar 1o those of 1925, Baldwin resigned al once: however obscure the result
might be, he suid. it showed that the eiectorate did not want him.”

* The Leader of the Opposiuon is not bound o accept ofnce. Disracli in 1873, when the parties were
very even. thought it would be more advantageous 1f Gladstone carried on for i while.

= Partly al least through the influential advice of Lord Kemsiey. proprietor of the Sundey Temes and
Lord Woolton, Chairmar of the Conservatve Pany: 1. Margach, The Abuse of Power (19781 pp
104=105 o

- In March. 1955 Churchill said 1o Mr Eden and Mr Butier: “1 am going and Anthony will succeed
me. We can discuss details later™: Lord Butier, The Art of the Passibie (1971 ). p. 176: but he refrained

from mentioming 1o the Queen the guestion of his suceessor: 1, Wheeler-Bennet ted.) Action This Dav
(1968). p. 234,
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The Sovereign then may consult all interested parties with a view to the forma-
ton of a Ministry that ¢an hold a majority in the House. When Baldwin's
minority Conservative Government was defeated in the House in 1924 not long
after a general election, the King did not seek any advice before sending for
Ramsay MacDonald. the leader of the second largest party.=”

Neville Chamberlain. the Conservative Prime Minister, resigned in 1940
because. although he had not been defeated in the House this normal majority ol
about 200 was reduced to $1. a number of Conservatives voling against him or
abstaining) he realised that he had lost the confidence of his own party as well us
of the Labour Party. which was supporting the Government in the conduct of the
war, A coaliton government was needed. and Labour members intimated that
they would not serve under Chamberlain. The possible choice of a successor lay
between Winston Churchiil. First Lord of the Adrmraity, and Lord Halifux.
Foreign Secretary. The Labour Party were wiiling to serve under Churchiil. Lord
Halifax expressed the view, in a conterence between the three statesmen, that 1t
would be impracticabie to try to lead the government from the Lords in war-
time. ™ Chamberiain then tendered his resignation to George VI who accepted it.
In an informal discussion as 1o his successer the King suggested Lord Halifax.
hut Chambertain old the King what Lord Halitax nad sad. [ asked Chamberiam
his advice.” the King recorded. “and he told me Winston was the man send
for. ... L sent for Winston and asked him to form a Government.”

The most difficult case is where a Prime Minister dies o office or resians on
personal srounds. such as health or age. feaving 0o 0bVIOUS SUCCeSSOr, 0T was
wholly exceptional that twice dunng the lust war George V1 asked Churchill to
sdvise him on fis successor i1 the Prime Minister should die as a resuit of enemy
wction while abroud. George VI objected to Mr Eden being described as Deputy
Prime Minister in 1951, as it wouid imply a line of succession and so restrict the
roval prerovatve. = There have been appointments bv both the main parties of
Deputy Prime Minster. notably Aitlee (Leader of the Labour Partvy in the
coalition Government duning the last war.* The utie does not imply any right of
succession (o the Prime Mimster, ™ but icis increasingly used. whether o indicute
the trust @ Prime Mimster puts in o ajued sentor coileague (Mrs Thatcher and
Lord Whitctaws or d4s 4 consolation prize designed o mollify the vamity of 4
colleague pernaps not enurely trusted,

In 1922 Bonar Law. the Conservative Prime Minister. was so !l that he sent nis
resignation to Georze V. The cholce o -uccessor fay ~etween Lord Curzon,
Fareian Secretary and tormer Viceroy ol lnai. astatesman of briliant gits und
vist experience: und Mr Baldwin who. aithough recently apponted Chancellor ot
the Exchequer. nod little poiitical experience and was not well xnown ¢ither
nside or outside the House. Alter the King or s Private Secretary had consuited
Lord Balfour (former Prime Minister) and Lord Salisbury 1Lord President of the
Councilt and members of the sovernment party, the King chose Baldwin both on

= Nicolson, . IN2=3Rb: cn Nidaey Webh, T the First Lapour Govémment (961 12
Political 2narter

PWinston 3. - ueenul, cecoma Wortd Mo ol Lo 1 Y ovhing, The Lite of Neviid
Clampertain, po. -0 =4 Barl ot Halitas, o anesy a0 By ep. 2200 Eart ot Birkenneaa.

flalingy 905, op. <3 3RS,

AV heeler-Bennett, Aig George Von s N—ass
* Wheeler-Bennett, oo 797

See K. Tlares: airhew (IR2Y Hipl 1O, 25d

* Butler, v 28 Brser.

The Deputt Prme Manisier, 0.y
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personai grounds and because ne was m the Commons. althousn the later reasor:
wis emphasised 1in breaking the news o Curzon. ™

When Sir Anthony Eden. Conservatve Pnme Minisier. resigned in 1957
because of serious ill-health. the succession fay by common consent between Mr
K. A. Butler (Lord Priva Scul and Leader of the House of Commons) and Mr
Harold Macmitlar (Chancelior of the Exchequer). All thal was publicly known
was that the Qneen consulted two elder statesmen of the Conservative Partv—
Lord Salisbury (Lord President of the Council and son o the adviser of 1923)
and S Winston Churchill. the former Pnime Mimster—and selected Mr Macmil-
lan. We now know that they both recommended Mr Mucmillan. and that only one
member of the Cabinet supported Mr Butier. *" Eden was neither asked for his
advice nor did he volunteer it. "

Ir 1963 (after the Peerage Act had been passed) Mr Muacmillan became ill.
entered hospital for an operation and announced his inention 1o resign. In
accordance with the pracuce ot the Conservanves at that ume “soundings™ were
taken in the party. The result ot these soundings was communicated by the Lord
Chancelior 1o the Pnime Mimister. who then sent @ letier ol resignation to the
Queen. presumabiv intimauing wat he had advice o give 11 requested. The Queen
twne 15 not known 1o have soughi any other advice) visited Mr Macmillan in
nospital. and immediately afterwards sent 1or the Eari of Home and inviied him
to form an Administrauon.®” A dav or 1wo later Lord Home informed the Queen
that he was able to form an Administration **

In 1964 the Conservauves adopted a new method of selecting their party
leader. A ballot was taken of the party in the Commons. and the candidate so
selected was then presented for election at a party meenng.® On Sir Alec
Douglas-Home's resignation (after the defeat of his party general election) this
led 1o the election of Mr Heath. A more elaborate procedure was introduced after
defcar in a general election in 1974 for filling a vacancy in the leadership.
involving consultation with Conservative peers and constituency associations
and holding (if necessary) three secret ballots among the partv's M.P.s. The
candidate elecled by the latter is presented for confirmation as leader 10 a pany
meeting consisting of M.P.s, peers and parliamentary candidates. The first elec-
tion by ballot resulted in the defeat of Mr Heath by Mrs Thatche:. Under the

" Robent Blake. The Unknown Prime Munsier (1955), pp. 514-527: Winston 8. Churchill. Grear
Coniemporaries. pp. 215-220: L. S Amers, or. cii. pp. 2i-22: Harold Nicotson. King George the
Fifih, pp. 375-379: Curzon. The Last Phase. pp. 353-355: G. M. Young. Stariey Baldwin, pp. 48—19;
Keith Middiemas and John Barnes. Baldwin. Chap. 8 K. Rosc. King Georee ' (1983). pp.
266-273,

* Mackintosh op. cit. pp. 522-525. Lord Salisbury and Lord Kilmuir (Lord Chancellor) sounded the
Cabinet Ministers. “What they wanted was a straight answer to the question: *Who's best—Rab or
Harold?" They got it”: Lord Egremont. Wyvadham and Chuldren First (1968), pp. 156-159.

' Harold Macmillan. Riding the Storm 19561959 (1971). Vol. 4. Chap. 5.

™ “What is certain is that Macmillan ... acied ... with utter determination and dispaich. making
a definite recommendation of Home™: Lord Buller. The Art of rhe Possible (1971) pp. 247-248. Lord
Huilsham says that Macmillan in 1963 favoured him as a leader of the Conservative Party and Prime
Minsster. Viscount Hailsham tas he then was) did not disclaim his hereditary titie unul after Home
hud been appointed Prime Minisier: The Door Wherein | Wenr (1975, Chap. 32, Controversy
continues over the circumstances surrounding the invitation to Lord Home: see leter from V.
Bogdanor. Daiiy Telegraph. March 10, 2001 and niposte from Lady Butler. March 200

" He forthwith renounced his peerage under the new Act, and (being & Knight of the Thistlc) became
known as Sir Alec Douglas-Home. He had then. of course. to fight i by-election 10 get inio the House
ol Commons. See A. Howard and R. West, op. cit. Chap. 4.

“'See Humphry Berkeley. Across the Floar (1972),
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current rules. two candidates are elected by the party’s M.P.s and the final choice
is made by the members of the purty through a postal ballot.

The leadership of the Labour Party untl 1976 had never changed while the
party was in office.*' The party expressed the view in 1957 that they would not
expect anvene 1o accept office s Prime Minister until he had been clected leader
of the parhamentary party, There is much 1o be said for this pracuce. which is
adopted in Australia and New Zealand.** In March, 1976 Mr Wilson, Labour
Prime Minister, announced his irtention to retire from office and to return (o the
hack-benches when the parliamentary Labour Party had had the opporunity
alect 4 new leader. A ballot led to the elecuion of Mr Callaghan. and the Queen
appointed him Prime Minister. Mr Wilson in the previous Decembper had
informed the Queen of his ntention. and presumably Her Majesty approved of
this course.

It is probable that i tuwre the Conservauves m otnce would follow the
Labour practice of tilling a vacancy by clecting a new ieader. who woulid then be
ippointed Prime Minister. [n view of the Conservative Party s new syvstem of
electing u wader, it would appear thal the dOVersian in practicz no jonger nas 4
discrenion in the choice of Prime Minister. 4t least when the normal two-party
svslem is operating.*

Should a Prime Minister be a peer?

e gquestion whether it is consututionally proper for a Prime Minister to be
e House of Lords in modern times was lormerly discussed, especually in
comnection with the resignation of Bonar Law in 1923, No oeer has been Prime
Minsster™ since Lord Salisbury 11895-1902). Even i the mineteenth century
Prime Mimsters who were peers found it Jitficult to control the Commeons: but
as late as 1921 Cabinet colleagues senousiy considered Lord Birkenhead (Lord
Chancellory as Prime Minister to succeed Lloyd George. and in 1922 they offered
the position to Lord Derbv.® Lord Halitax saw the difficuity in 1940, but neither
hie nor Neville Chamberlain scknowiedeged a convention. George VI suggested o
Chamberiain that Lord Halitax s pesrage could be “placed m apevance tor the
ume bewne.” apparently meaning that legislation shouid be pussed allowing Lord
Halirax o speak in the House of Commons.™ In 1937 Lords Sabisbury and
Kilmuir considered themselves excluded by virtue ol therr teeree,

The wertht of opinion fs i favour of e viesw e s undesirable and
mpracticanie tor the Prime Minisier o have aseat i the Loras. The House ol

Commons o~ he centre of nterest and mduence: it aas exclusive control over
natonal cnance and. althouen the otice ot First Lora ot the Treasury s only
nominally concerned with inancial matters. 1t would be absurd for e holder ol

e JURT the

4oy progess inowhieh the empeers of e Parhamentary Labour
Lty dve 1 oser cent ol the voles, the constituencies 30 per cent and the Trades Umions 20 per
ent.
SELOML MoWhinney, CConstitutionat Convennons © 193710 35 Cune dar Rev, 120 2420 FoN. 364
©USee also R Brazier, “Choosing o Prime Mimister,” [HOR2] PLL. 203
Sovpart trom e Bark of Huome i 1000 o s period ol Lonr Gy s Detore cne renunctanion ol s
werethiary e took eredl

L ord Beaverbrook. Fhe Deciine ane Foad o dovd Gearge 110030 ppeo s 00 ca L ol
COWheeter-Bennett, op. ot Y et

Nackintosiy, i i 4230 G0 Lord Moran, ¢ haerchdl: The Strugete for sarvevar i=a0 . vere
Lord Sabsbury s said (0 nave sugeested 033 G Churehibl, wne nad haa @ arose, cient o go
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that oflice 1o st the upper House: 1 s an the elected Second Chamber thar
sovernments are made and deteated: and the Labour Party is under-represented
m the Lords. so that the real opposicon 1o 4 Conservative Government 1« 1n the
lower House The question losi much of iis importance after the Peerage Act
1963 alloweq existng herediary peers. and persons who later succeed 10 heredi-
ury peerages. 1o renounce ther pecrages within o lime imit It might be said 10

have become an increasingly pnrealisue issue with current attitudes to the role of

hereditary peers as expressed in the House of _ords Act 1994,

Prime Ministerial government -

Some writers sav we no longer nave Cabimet government as we used 10 know
1L bul that since the last war—if nol belore—we have had “Prime Ministerial
government.” Policy 1s not usualiv initated by the Cabinet. Deaisions tend 10 be
tuken either by the Prime Minister alone or Py him afier consuling one or two
Ministers. or else by Cabinet commutiees or informal mectings of e Ministers
concerned. To these factors may be added the enitication and centrabisation of zn
expanding Civil Service under the Frime Minister. whe 1~ e oniv political
masier ot the powerful nmnity consisunge ol the Permunen: Seeretary of the
Treasurs. the nead of the Civil Service, and the Secretary 10 the Cabing

Crossman attached great Importance 10 committees of ofticiais or nter-depart-
mental meeungs of civil servants. which he described as “the kev o the control
of the civil service over the politicians.”™ Mr George Brown (iater Lord George
Brown). Deputy Prime Minister and Foreign Secretary, resigned over an emer-
gency decision for a bank nohday because it seemed 1o him that e Prime
Mimsier (Mr Wilson) was mtroducine ¢ presidential svstem.®

In cunsidering the relauve posinons ot the Prime Minister and the Cabinet we
huve 10 1ake note of such tactors as the moral authority of s office as Leader in
the eves of the public and his standing 1 his party: the power of the Prime
Minister w0 appoint and reshuffic Ministiers, to determine the scope of the various
offices. 10 control the Cabiner agendi and 10 advise a dissolution. The Prime
Minister has the advantage of Knowing more than his colleagues what is going
on. i1« difficult to overthrow & Prime Mimister. because the Cabinet must not
only be united against him but agreed on his successor. and buckbenchers are not
likely 10 want o precipitate a general elecuon in which niany of them may lose
their seats. On the other hand. if the Cabinet does not often initate policy. it
co-ordinates. The Cabinet “reconciles. records and authorises.™ ' The Cabinet is
not the only decision-making body in the central government. but all importam
matters must go before the Cabinet at some stage. Also. the Cabinet have greater
legal powers than the Prime Minister.

The relative positions of the Prime Minister and the Cabinet are variable,
depending on personalilies. not only that of the Prime Minister but also those of

** Richard Crossman. The Diaries af « Cabinet Mousier: G. W, Jones. Prime Ministers and
Cabwinets™ (1972} 20 Pol. Siud. 213 AL H. Brown. “Prime Ministerial Power™ [10681 PL. 25, 9p:
Harold Wilson, “Where the Power Lies.” Listener. Februars 9. 1967, And see: Mackintosh, o .
Gordon Walker, op. eir: King, op. i Hood Phillips, Reform of the Construon. (1970, pp. 4247,
51-54. G. Marshall. “The End of Prime Munisterial Government”™ [1991] P.L |

' The Diaries of a Cabinet Minisier Vol L p. 616

" George Brown. /n My Way (197] )op. 1oy

' Muackintosh, ap. e, p. 630. Mackiniosh pictures the form of government as a cone with the Primie
Mimister at the apex. Beneath him 1s. wideing senes of nimgs of senior Ministers. the Cabinet. it
committzes, non-Cabinet Ministers and departments. The only one ahove the level of the civil service
that has formal existence is the Cabinet, o i p. 543
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his colleagues. A Prime Minister cannot ride roughshod over his Cubinet—even
Churchiil gave way on occasion. and Mrs Thatcher was finaily brought down by

fer own Cabinet and party. Their posiions may also vary 1n different aspects or

policy and administranon. The main influence of the Prime Minister tends 1o lie
in foreign policy, detence and national security, and 1n emergencies, like u
general strike, abdication, the Rhodesian U.D.1. and the Falkland Islands crisis.
tis influence Huctuates in economic policy. and he does not usually intervene in
person in such matters as education and housing. Thus the Prime Minister is
more powerful than any other Minister. and than most combinations of Ministers.
but less powerful than the Cabinet collecuvely.

Mr Harold Wilson saw the role of the Prime -\/[inisler as "if not that of 2
managing director. as that of an executive chairman " According o Mr Wilson
power suil lies in the Cabinet. but as the Cabinet must l\CLD\hB confidence of the
House. it is the Cabinet in Parliament. The power-base lies in his party in
Sarliament. A similar conciusion was reached by Lord Gordon-Walker. who
found “the Cubinet in Pariiament” w0 be the central feawure of the Briush
Constitution.

Nonetheless under Mrs Thatcher and even more under Mr Blair the importance
ol the judl Cabinet has declinud. 15 15 evident from a decrease in the number of
meetings and their brevity.* More significance belongs to the deliberations of
Cubinet Committees and ad hoc groups of advisers and others who have the
Pome Minister's ear. Nonetheless we cannot say we have “Presidental govern-
ment. " ** The Amencan Presidential or Congress system 1s so different from ours
that companson is difficuit. The Amencan party system 1s [ooser. the President
has 1 tixed term of oifice and he 1s not immediateily dependent on Congress.™

Suee tennessy. oo o pp. «L7 g X1

See Beraelev, Do 2 nver of e freome liers o Max Belott, “Pnme Mimister and President
Huen Gattshell Memornl Lecture, University o Saringham, 19601, who aamits, qowever. that the
ndl ol the vmerican pallem s very sironw.

oY ICCessAPY (0 A of the nnpeachment proceedings armnat Prestdent Clinton w o reatise
e wast chlTerences Derteett merican i the Brush sysiems of tovermment.

BT TAPEY) § L L
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CENTRAL GOVERNMENT DEPARTMENTS AND CIVIL SERVICE

!

I. CENTRAL GOVERNMENT DePARTMENTS

Offices of state

The ongin of the great offices of state 15 10 be found in the roval household of
the Saxon and Norman Kings. The Saxon King had his chamberlai,. steward.
marshai and cupbearer. and the Norman King his Lord High Steward. Lord Great
Chamberiam. Constable and Marshul. In the process of time these offices became
hereduiary and honorary. Their pubiic, as distinct irom purely personal. services
came o be periormed by others who dupiicated the offices and Were appomted
from ume 10 yme on ment and received u salan' Two o! the onginal offices
survive as non-palitical appomntments, namely. the heredutary Earl Marshal (Duke

piays;. and the Lord Steward of the Household (who was the “double™ of the
Lord High Steward who presided over the tria) of peers and the Court of Claims
which determined the validity of ciaims 10 pertorm honorary services a corona-
tions) used 1o be political officers The offices of Treasurer, Comptrolier and
Vice-Chamberiam of the Household are siili ofien given 1o members of the
House of Commons who. logether with the joing Farliamentary Secretaries and
the Junior Lords of the Treasury. aci as Governmen Whips.

As the work of government grev., 1t became necessary for the King 1o employ
Secrelanes and other officers 1o transact slale business as distinel from the
admmistration of the affairs of the royal household. The earliest and mos:
important of these was the Lord Chancelior. who. as the King's chaplain, was
both an educated “clerk™ and the Keeper of the King’s Conscience. His name 1«
denved. savs Holdsworth ? from “the cancelli or screen behind which the
secretarial work of the royal household was carried on ™ To him was entrusted
the custody of the Great Seal. under which the most importan: state documents

. o .
also held roval seals for affixing 10 appropriate documents. There i strictly only
one office of Secretary of State. although it may be held by several persons whose

could be passed. Other secretaries were appointed in Plantagenel times. and they

! Maitland, Constirurionaj History, pp. 39%0-394: §. Chrimes. Introduction 1o the Admimistranve
History of Medieval England ( 1952), describes the ongins and early history of 1he roval household:
Randoiph §. Churehill. They Serve the Queen (1953} 15 @ popular account

* Tius oftice descends n il general. duughters, in the absence of 4 male heir, taking as co-heirs

Since 1779, the office has heen vested n co-heirs who nominae a deputy to perform the duties of the
oftice :

' Such claims are now dealy with by a Commitiee of Claims. the office of Lord High Steward having
become merged in the Crown in the reign of Henry IV, Trals in the House of Lords were, thereatier,
presided over by a peer appointed Lord High Steward, pro hac vice; LW, Vernon Harcoun. Hs
Grace the Steward and Trig) of Peers (1907,

* Holdsworth, Histor of English Law (5th ed.). Vol. l. p. 37.
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powers are, with certain statutory exceptions.” equal and interchangeable. For the
purposes of holding property Secretaries of State may be consututed as separate
corporatirns sole for example the Secretary of State for Defence under the
Defence (Transfer of Functions) Act 1964 or under the general provision con-
tained in the Ministers of the Crown Act 1975, They are appointed by the
delivery of three seals. namely. the signet. a lesser seal and a small seal called the
cacher.” Since 1964, when the utle was conterred on George Brown. from time
lo Lime a minister may be designated “First Secretary” to indicate the political
importance attached to his role in the government. Since the June 2001 election
Mr Prescott has been both Deputy Prime Minister and First Secretary of State.
with his own Office as one of the ministers in the Cabinet Office.

For the functions of finance and defence the sreat officers of state were the
Lord High Treasurer. the Lord High Admiral. the Lord High Constable and the
Earl Marshal. The rirst olfice has been in commission since the early eighteenth
semuTy. the ‘work being carried on by the First Lord of the Treasury and the
Chanceilor ol the Exchequer. the two most important members of the Treasury
Board. Queen Elizabeth 11 assumed the e of Lord High Admiral in 1964 1n
order o perpetuate the name of an office datng back 600 vears, which would
otherwise have been lost on the abolition of the Lords Commissioners of the
vdmiralty. The Constable and the Earl Marshal issued regulatons {or the army.
A\ Lord High Constable is stll appointed for the coronation ceremony. The courts
\n which the Constable and Earl Marshal enforced military discipline disappeared
-oon after the Bill of Rights. giving way to the courts martal which now function
under statutory authorty. The only vestuge is the Hign Court of Chivalry presided
aver by the Earl Marshal to try complaints of usurpation of arms. The Enghsh
faw of arms is a civilian junsdiction.” This court was revived in 1954 atter a lapse
of 223 vears.”

The Lord President of the Counctl is in charge of the Privy Council Office. but
his departmental duties are light. He 1s usually 2 member of the Cabinet entrusted
v the Prime Minister with special duues. Since the advent of the Blair Govemn-
ment tn 1997 the uttice has been referred to simply as President of the Council
and held with the position of Leader of the House of Commons.

The otfice of Lord Privy Seal was considered important i the Middle Ages.
Sul since the Gireat Seal Act 1884 the use of the Privv Seal is no longer necessary.
The Lord Privy Seal has now no vepurtmental dutes. He 1s generally used by the
Prime Mintster tor spectal duties. though he 1s not always in the Cubinet. The
same applies o the Chancetlor of the Duchy of Lancaster. whose deparument
wministers the estates of the Duchy ol Lancaster. and who appoints and removes
justices of the peace within the Duchy.’ Both orfice hoiders were included in the

An example 1s provided by the Somerset House Act 1984 which conters powers ol leasing part ol
somerset House on the Secretary ol the State tor the Environment.

For an decount of these seals and their nse, see Anson, Law and Custom of the Co. outution. 1 4ih
«. Keithy Vol. IL Pr. L pp. 182-184. See also, F. M. G. Evans. The Principai Secretary of State
1923). A, J. C. simcock. “One and Muany—The Office of Secretarv ol State.” (1992) 70 Pubi.
\dmin. 335.

See G, D Squibh o, The High Courr ot Chivair. J
* Vancrester Corporanon v. Manchester Paluce of Varienes |1955] P. 133 weroaum report. The
Heraldry Society, 1955, The Earl Marshal (Duke of Nortolk) was assisted by his surrogate Lord
suddard e L1, who delivered judgment. and the otficers ot arms, Lord Guodard was Lord Chiet
lustice, put he sat as a4 Doctor of Civil Law. his robes including a scariet ne . 1Oxon.) gown, white
sow Le and bob wig. The comparable Scottiish Court of the Lord Lyon has always retamed—and
rernny—an active junsdicton,
lustices of the Peace Act 1979, 5 08,
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Cabinet aner the re-shufile of July 1994 (ne Lord Privy Seal bemy also Leade
of the House of Lords and Minisier ior Womer (Barones. Javy whire e
Chancelior of the Duchy of Lancasici wis also Minisier for tne Cabiner
Ofnhee.

Unul receni umes some governmen: departments were buards thar were onee
commitiees of the Prive Council " The us: survival was the Board of Trade.
daung irom the seventeentl, century. The post of President of the Board of Trade
5 mow held by the Secretary of Stae for Trade and industry. It amused M
Heselune 1o be known by his titie of President of the Board of Trade. presumabl
Lo disungush him trom the Increasing number of ministers known a- Secrelaries
of State.

The Sovereign can create Ministers bv virue of the prerogative: but statuton
authorty 15 reguisite 1n most cases, hrst. because it wili usually be necessarv for
the Mimster and his saff w be paid out of money voled by Parliument. and.
secondiy. because of the StLory restricions on the number of Ministers whe.
may sitin the House of Commons.

Examples of statutory creauon which refiect the Increasing runge of govern-
mental acuvities mav be found in the Ministry of Agncuiture and Fisneries Act
119, the Minister of Works and Planning Act 1942, ne Mimstiry of National
Insurance Act 1944 and the two Acts establishing what 1s now the Department of

Defence: the Ministry of Defence Act 1946 and the Defence (Transfer of

Functions) Act 1964.

Stawtery provisions which allow for the transfer of functions from one
department to another. the dissolution of deparuments and the change of Lities of
ministers by Order in Council. witnout the need for specific legislation, are now
Lo be found in the Mimisters of the Crown Act 1975, which re-enacls, carlier
legistation. Tnus. in 1055 (e funcuons ol the Mimistry of Food were transferred
o the newly named Ministry of Agriculiure, Fishenies and Food under the
predecessor of the 1975 Act. In 1983 the Depaniments of Trade and Industry were
amalgamated. The Department of Educanon became the Department for Educu-
tion and Empioyment in 1995, The Department of the EnvironmenL. itself created
from Housing and Local Government, Transport. and Public Buildings and
Works. became. in 1997, the Department of the Environment. Transport and the
Regions. Section 5(51 of the 1975 Act expressly preserves the roval prerogative
In respect to the functions of Ministers of the Crown.

The Ministry

As has been seen in connection with a discussion of the disqualification for
membership of the House of Commons."" the number of holders of ministerial
posts is now about 100, including Cabinet Ministers. Ministers not in the Cabinet
and Junior Ministers. The Ministerial and other Salaries Act 1975 provides a
salary to the Chancellor of the Exchequer. the Secretaries of Siate and the holders
of the senior ministerial posts mentioned in Schedule 1. Ministers of State are o
be paid such an amount (within the Statutory himits) “as the First Lord of the
Treasury may determine. ™ The same applies to the Lord President of the Council.
the Lord Privy Seal, the Chancellor of the Duchy of Lancaster or the Paymaster-
General “when not 4 member of the Cabiner.” Parliamentary Secretaries are also
provided with a salary.

Anson, op. cir. p. 160
"ante, Chap. .
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Part V of Schedule 1w the Act hixes a maximum number of paid Ministers in
varous classes, namely: holders of the otfice ol Secretary of State: Ministers of
State: Treasury Secretanes: Junior Lords of the Treasury: Assistant Government
Whips in ihe House ot Commons: Lords in Waiting; and Parliumzntary Secre-
Lares.

Organisation of Government Departments'”

Ministers

At the head of each political department or Ministry is the Secretary of State
or Mimster. The most notable ¢exception until June 2001 was the Minister of
vericulture. Fisheries und Food. In practice. nowadays. the head of a department
15 4 Secretary of State. Every muuster 15, of course. 4 member of the government
and changes with the Ministry of the day: he may also be a member of the
Cabinet.

Partiwmentary secrefartes'’ .

Under the Secretary of State or Minister will be one or more Parliamentary
Under-Secretanies of State or Parliamentary Secretaries. As their name implies.
they are members of one or other ol the Houses of Parhament: they are Jumor
Ministers'* who change with the government ot the day. They assist thew chiel
in the pariiamentary or politcal side of his work, as well as the administration ot
his department. In the past they were usuaily chosen from the House in which the
Mimster did not sit'™ hut since 1945 Junior Mimisters. as well as the heads ot
tepartments, have been recruited mainly from the lower House.

The Treasury'”

The Treasury is the department entrusted by the Crown and by Farhiament with
the supervision and controi of nanonal finance. [t 1s regarded as the senior
sovernment department. The Treasury was an orfshoot of the Exchequer. which
in the twelfth century was the Curnia Rewes siting tor revenue purposes. [he
Upper Exchequer. which auurted and managed the King's uccounts. developed
nto the Court of Excheguer. while the Lower Exchequer. from which the
Treasury emerged, was concerned with the recept ol the roval revenue, The
ice of Treasurer. which s descnbed in the Dialogus de Scacearto vHiT L s
yeen In commission since L7 14

The Treasury Board consists of the First Lord of the Tredasury (nowadays
nvanably the Pome Minister). the Chanceilor ot the Exchequer 1whose oliice
dates frem Henry D) und five Inmor Lords. Meetings of the tull Board became
less [requent by the bewinning of the nineteenth century. and were disconunued
itogether in 1856, The Jumor Lords twho act mainly as Government Whipsi sull

ST, Dminuth and AL Page. The Execative in the Consiunion (1994
' These are 1o be distinguished from Parliamentary Private Secretanes. whose oifice 15 unotficial und
inpaid: See N. Henderson. [he Privace Office (1984), '
* lupior Mimsters include the Parhamentary Secretaries, Treasury Comiissioners Covernment
‘Nhips) and H.M. Housenold,
* A Minmster has not the rght—as he has in some constitutions—io address both Houses ot the
cuslature,
“Cord Bndges, Dire Treasury 0 2nd ed.. [966) H. Roseveare, e Preaswry 969y H, Heelo and .
Vildavskyu, FTe Private Governmens ot Pubite Moneys 1973001 Barnetl, Jisede the Treasuev 019820
. Thain and M. Wnent, e Treasuary and Whitenat! 11995,

Hoidsworth Histeiv oo Frelish Law 1 3th ed. ), a0 pp. <2 ==
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have certain formal functions. such as signing Treasury warrants.'® The manage-
ment of the department is in the hands 2f the Chancellor of the Exchequer, who
1s also Under-Treasurer. In addition to his traditional duties with regard to
national finance, the Chancellor in recent times has acquired responsibilities
relating to economic policy.'® Under him are a number of ministers. The fact that
one of these, the Chief Secretary, has a seat in the Cabinet is evidence of the pre-
eminent position of the Treasury.

The Treasury is ultimately responsible for the two tax collecting departments,
the [nland Revenue and Customs and Excise. Both bodies are of statutory origin
and run not by ministers but Commissioners appointed by the Queen.*”

Until 1968 the Treasury was also responsible for the management of the Home
Civil Service. In that vear, however, responsibility was transferred to the newly
established Civil Service Department. Since 1995 all responsibility belongs 1o
the Minister for the Civil Service, a post held by the Prime Minister. and is
exercised through the Cabinet Office !

Lord Chancellor’s Department

The Lord Chancellor’s Department in its modern form owes its origin to Lord
Halsbury who in 1885 appointed a Permanent Secretary to the Lord Chancellor.*
Before then the Lord Chancellor had been assisted by three Secretanes, regarded
as nhis personal servants, to the extent that when a Chancellor resigned the Great
Seal they destroyed all the files relating to his term of office! The office of
Permanent Secretary has, since Lord Halsbury's reforms. been combined with
the ancient office of Clerk of the Crown in Chancery.?®

The Department remained small and somewhat out of the mainstream of
government activity, concerned largely with judicial and ecclesiastical appoint-
ments, until after the Second World War. Two developments since then have
turned it into one of the larger spending departments of state: the introduction and
growth of legal aid. beginning with the Legal Aid Act 1949, and the coming into
effect of the Courts Act 1971 which made the department responsible for the
administration of the court system.™ other than magistrates” courts which are run
by local Magistrates’ Courts Committees.

In addition to these new responsibilities. the role of the Lord Chancellor
nimselt has increasingly come under scrutiny for various reasons. The procedure
for judicial appointments has become the subject of criticism and the coming into
etfect of the Human Rights Act 1998 has strengthened calls for reform and

* Treasury Instruments (Signature) Act | 349,
' Cuntrol of Public Expenditure Cmnd. 1432, (1961). And see Report of the Machinerv of Govern-

ment Commurtee Cmd. 9230 (1918), pp. 18-19: S. H. Beer. Treasurv Controi: The Co-Ordination of

Financral and Economec Poliey in Geear Brtan (1955): Sir lvor lenmings, Cubuner Government (3rd
ed.y, Chap. 7
' Inland Revenue Reguiation Act 1890: Customs and Excise Management Act 1979,
! most, para, 1§-022,

“R. FE V. Heston. Lives of the Lord Chancellors 1355-1940 (1964, Oxford): Lives of the Lord
Chunceilors 19401970 (1987, Oxford), 31

The Clerk ot the Crown in Chancery 1s an officer of the Supreme Court 1 Supreme Court Act 1981
supreme Court (Otficest Act 1997) nd has an imporant role in the conduct of general elecuony
under the Representation of the Peopie Acts.

“This responsibidity is dischurged through the Court Service. an executive Qgency [see post, purd
=230, For jaietal unease, e Nicolas Browne- Wilkinson, “The Independence of the Judiciary ",
TURN] PL. 4

See. Police and Magistrates Counts Act 1994, Part |V,

wnfe. para, 2-020 and post. para, 22-036.
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highhighted the anomalous position of @ judge withoul secuniis of enure whao -
at the same ume a Cabinet Minister and the Speaker of one of the Houses o
Parbiament *

In 1994 & Parliamentary Secretary was appointed to represent the Deparimen:
N the House of Commons. There are currently two Parliamentary Secrewrnes in
the House ol Comimons and one in the House of Lords

Law Officers’ Departments-”

T ¢ Law Officers are legal advisers 1o the Crown and the House: of Parhiu-
ment. They hola minisienal posts and therefore change with the government. The
Law Ofncers consist of the Anorney-General™ and Solicnor-General jor Eng-
land and Wales. and the Loro Advocale and Soneitor-General {or Scotland ™
Advice 1o the United Kingdom government on Scotush iegal matters 1« given.
following devolution. by the newly createc law officer. the Advocate-Genera! for
Scotland

The Atorney-General was so called in 1461, The Soticnor-General aates ron
15313 Formerly the Law Ofticer~ were summoned to advise the House of Lords,
and there was some doubt whether the Attornev-General was entitled 10 sitin the
Commons: but his attendance 1n the Lords 15 dispensed with except 1n peerage
cases, and his nght to sitin the Commons has not been seriousiy questioned since
Bacon’s ume.** The current Attorney-General like his predecessor. s & member
of the House of Lords. Neither appointment caused a stir and both cases are
presumabiv a refiection on the cahibre of lawvers in the House of Commons. 2
least on the government benches. The Soliciior-General also became entitied 10
sit in the Commons during the seventeenth century. although strictlv he need non
be a member.

The Auorney-General represents the Crown 1n civil proceedings in which it is
specially concerned. His consent is necessary for the prosecution of certain
offences. e.g. under the Official Secrets Acts. In criminal proceedings he or the
Solicitor-General. or their deputies. prosecute in impornant cases.*” It is the
practice for the Attorney-General to lead in treason and 1mportant constitutiona!
cases. He may intervene in u private law suit whenever it mayv affect the
prerogatives of the Crown. He may at the invitation or with the permission of
the courtintervene whenever & suit raises any question of public poiicy on which
the executive has a view which 1t wishes 1o bring to the nouce of the court. ™ The
Attornev-General can sue on behalfl of the pubhc 1o enforce public nghts, He

* The Labour Furty s enthusiasm f{or izlorm wuned afier its eiectoral victory in 1997 R. Brazier,
“The Judiciary™. in Constitutianal Reform (R. Blackburn and R, Planm eds.. Longman. 1999, See
turther, G. D:u-r_v and D. Qliver. “Parhamentary accountabiliny for the administrauon of justice.”
Chap. 3 in The Law and Parliament (D. Olver and G. Drewtv eds.. Butierworths, 1998 See also D.
Woodhouse, The Office of Lard Chancelior (Harn. 2001 ).
*1OLL ). Edwards, The Law Officers of the Crown (1964) and review bv Sir locelvn Simon
(1965) 81 L.Q.R. 289: Sir Elwyn Jones. “Office of Anornev-Genera!™ (1969) 27 C.L.J 43.J Li, J
Edwards. The Antornev-General. Polirics and the Public interest (1984),
* Under the Northern Irelund Constitution Azt 1973, 5,10 the Atiorney-General for England and
Wales is also Anornev-General for Northern Ireland
¥ Other Officers are the Anorney-General of the Duchy of Lancaster. the Auomev-General and
Solicitor-General of the Coumy Palatne of Durham. and the Antorney-General 1o the Prince of Wales
in respect of the Duchy of Comwali
Thk‘\ still are. but they attend for ceremonial pumoses only.
“ Lord Campbell. Lives of the Chanceiiors. 11, Chap. 54.
TR Wilkes (1768) Wilson 322: (1678) 4 Bur, 2829,
Y Adams v Adams [1971) P, 188, 197 per Sir Jocelyn Simon P
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may lend his name to such an action at the instance of a private citizen—a
proceedings known as a relator action. If he refuses to consent to the bringing of
a relator action, his refusal cannot be questioned in the courts.™* Owing to the
increase in their ministerial work. the Law Officers appear less trequently in
criminal cases nowadays. Actions may be brought against the Attorney-General
under the Crown Proceedings Act 1947 if there is no appropriate department in
respect of matters relating to the Crown in England. Wales and Northern [reland
only: he cannot be sucd in relation to matters concerning acts of the Crown in its
other dominions.* The Law Officers are forbidden by Treasury Minute to engage
In private practice, but they receive a salary which takes some account of the loss
entailed by being unable to practice. Fees which are paid when they appear in
contentious business on behalf of the Crown are set-off against their salaries.

The better opinion is that the Attorney-General should not be in the Cabinet
because of his quasi-judicial functions with regucd o prosecutions, and also
because it is desirable 0 separate the giving of advice from those who decide
whether to act on the advice.” Indeed it must be open to question in view of his
unfettered discretion to refuse to initiate proceedings™ and his power to termi-
nate criminal proceedings™ whether the appointment should not be non-political.
The Attormey-General (and sometimes the Solicitor-General) is a member of the
Legislative Committee of the Cabinet. and he is sometimes a member of (and in
any case frequently attends) the Home Affairs Committee.*” As regards the
decision whether or not to institute public prosecutions, the Attorney-General
acts in a quasi-judicial capacity, and does not take orders from the govemnment
that he should or should not prosecute in particular cases.*' [n political cases.
such as sedition. he may seek the views of the appropriate Ministers. but he
»huuld not receive instructions. He may consider broad questions of public
policy. but he should not be influenced by parnty political factors. Ministers may
not be quesuoned in the House as to what advice the Law Officers have given,
although they may be asked whether they have sought such advice. The fact that
the Attorney-General consults informally and selectively, emphasises that both
the decision whether or not to prosecute and the responsibility are his alone.*?
This makes his position anomalous in relation to the doctrine of collective
ministerial responsibility.

The soiicior-General i1s a subordinate of the Attomney-General. and often
21ves u joint opinion with him on legal matters. His duties are in general similar
to those ot the Auomeyv-General. and he usually succeeds (o that post if it

© Gourterv. 1 PW T19T8] ALC. 435 post para. 532-022. On the Attorney-Generai's right 1o stop a trial
by entering 4 noile proseque see post, para. 20003,

" Trawmk v. Gordon Lennox | 1985] 2 All E.R. 368, CA.

" Lord Silkin. a4 former Auorney-General, has expressed the view that it 15 desirable that the
Attorney-General should normally be in auendance at Cabinet meetings: [ 1984] L. 179, 183, Sir
Micnael Havers thinks 1t 1s better that the Attornev-General attend only on the occusions when his
adviee s specirically required so that he will be lisiened 1o as an impartial adviser: The Times.
Decemper o, (UKD,

*unte, para. 18011,

Poaosg, para. Z0-003

*' The Anornev Gieneral s in the Cubinet in sonie Commonwealth countnes, ¢.¢. Australia. {n other
Commonwealth countries the corresponding artice v et regarded as a political one.

CHLC Deb vl o), col. 38 (1959 And see Lord MacDermott, Protecrion from Power under

Coelio Law, pp. 23=4H); Sir Patnek Deviin, The Crowow Prosecution in England., p. 18: Marshail
td Moodie, Sume Probiems of the Comstitution. pp. 1 72-130: Jenmings. op. cit. pp. 236-257. 1. LL
I Eawaras, The A\itomev-General. Polines and the Public interest, ( 1984) Chap. 11,

o Joceiyn Simon., loe. v,
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becomies vacant. He may depuuse for the Atornev-General 1f tne office becomes
vacant. or 1f the lauer 1s absent or ill or authorises him 1o do so”

Until recentiv the Atornev-General and Solicior-Genera! were. in effect
minisiers without departments. However. following the report in 1989 by Sit
Roberi Apdrew on government legal services. the Attorneyv-Genera! acquired
responsibiiity for a number of bodies henceforth known as the Law Othcers
Departments -

The Lega! Secretariar 1s composed of a small group of lawvers and non-legal
staff who provide the law officers with essenual support and back-up services 1n
their duty of providing legal advice and'cxercising the discrenons vested 1n
them.

The Treasurv Solictior's Office.™ which 1s staffed by barnsters and sohcitors.
is available 1o the departments for legal advice and convevancing. The semor
official of this department 15 H.M. Procurator-General and Treasury Sohienor,
who 1in the latier capacity acls as & solicitor to government departments 1n
huganon. He 1s also appointed (Jueen s Procior in connection with proceedings
for Admiralty droits and matrimonial causes. The general prucuce 1s thal depari-
ments whose work 1s pnmarily the administirauon of detailed legal rules have
their own sohcior's department, while deparuments whose legal problems are
likely 10 be invoived with policy rely on the Treasury Solicitor. whose posiuon
1s independent of department policy. Since 1996 the Treasury Sohcitor's Office
has been 1tself an executive agency*® while its conveyancing work is undertaken
bv a second executive agency. the Government Property Lawvers.

The Crown Prosecurion Service was established by the Prosecuuon of
Offences Act 1985. The head of the service. which has a general responsibility
for initiating coiminal proceedings, is the Director of Public Prosecutions.*”

The Serious Fraud Office was established under the provisions of the Criminal
Justice Act 1987 and is headed by a Director.®”

Home Office™*

The work of the two Secretanes of State then existing was divided in 1782 into
home affairs and foreign affairs. The Home Secretary coliaborates with the
Secretary of State for Scotland in certain matters affecting that country. He was
rraditionally the medium of communication between the Briush Government. the
Channel Islands and the Isie of Man but under the reorganisation of departmental
responsibilities following the election in June 2001 the relevant mimister 15 now
the Lord Chancellor.*® Formerly. this arrangement extended to Northern lre-
land.

The Home Secretary exercises the prerogative of the Queen’s pleasure in many
wavs, He is the channel of communication between the subject and the Queen for
addresses and petitions. and he authorises many of the roval commissions set up

“* Law Officers Act 1944,

** G. Drewry. “The Office of Treasury Solicitor.” (19801 130 N.L.J. 753: Daintith and Page. op. cit.,
217, er seq.

** posr, para. 18-023.

¢ posi. pura. 20-014

*" The Parliumentary Counsel Office is not one of the Law Officers Departments but forms part of the
Cabinet Office: see anie, para 17-014 ,

“* Sir Frank Newsum. The Hame Oftice (1954); Report of the Commitiee on the Machinery of
Governmem Cd. 9230 (1918), pp. 63-75.

“*See. now. post. Chap. 35,
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from tme (o time o examine various matters. He is also the medium of
communication between the Church of England and the Queen, its Governor.

Matrers connected with the administration of justice which are not dealt with
by the Lord Chancellor or the Attomey-General come within the sphere of the
Home Secretary. He is ultimately responsible for the maintenance of the Queen’s
peace, and in this capacity he is in direct control of the Metropolitan Police and
indirectly supervises the local police forces, and provides for co-operation
between magistrates, the police, special constables and the armed forces. He
exercises the prerogative of mercy.”® He is also responsible for prisons®' and
other penal institutions; the treatment ot otfenders: the probation and aftercare
services and legislation on criminal justice. g

The Home Secretary administers the law relating to naturalisation, supervision
of aliens, immigration. deportation and extradition.**

The Home Office. being the residuary department of state, is concemed with
many other miscellaneous matters under various statutes, including the super-
vision of the rire service: civil defence; community relations: the law relating to
parliamentary and local government elections; explosives: fire-arms; dangerous
drugs: liquor licensing; betting and gaming; and such other internal affairs of
England and Wales as are not assigned to other departments.

Foreign and Commonwealth Office®*

The Foreign Office is concerned with the formulation and conduct of toreign
policy. and controls the Foreign Service. The Foreign Office combined in 1968
with the Commonwealth Office which (as the Commonwealth Relations Otfice)
had merged with the Colomal Office in 1966. The Secretary of State maintains
direct contact with the diplomatic representatives of foreign and Commonwealth
states, with foreign and Commonweaith governments, and with the British
diplomatic representatives overseas. He is in constant communication with the
Queen, the Prime Minister and the Cabinet on all important matters relatng to
foretgn and Commonwealth affairs, The Passport Office is a subordinate direc-
torate. The Permanent Under-Secretary 1s head of the Diplomatic Service.

The Secretary of State is ultimately responsible for the government of British
dependent termtories.

Privy Council Office

As we saw earlier. the (Lord) President of the Councii is also, at present. the
Leader of the House of Commons. The Lord Privy Seal is also Leader of the
House of Lords.

Scottish Office**
Scouish affairs were formerly conducted by the Home Secretary and various
other departments. In 1885 a Secretary for Scotland, with a Scottish Office, was

" See post, para. Z0-043

“ See R« Home Secretary, ex p. MeAvoy [19a4] | W.L.R. (408,

** post. Chap. 23,

“ Lord Strang, [Ne Foretgn Office (19351, Sir Charles Jettnies. The Colomal Orfice 195610 Sir
George Fiddes, e Domuens and Coiomal- Offices (19261 1.\, Cross. Whiterall und the Com-
manwedith (1967,

“The Thisile and the Crown: \ Historv of the Scomsn Otfice tHM.S.0. 1985). See unre.
Chap. 3
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created by statute, and in 1926 he was made a Seeretar of State. The conunued
extstence of a Secretary of State afler the impiementation of the Government of
Scotland Act 1998 mav owe more to political exnediency than 1o constitutnoni!
dpproprialeness

Weish Office™

A Minister for Welsh Affairs was appointed in 1951, but for some veurs thie
office wa: held by the Minister of another department. usualix of Cabimnet rank
Since 1964 there has been ¢ Secreiary of Staie for Wales The conunued
existence of this office. 100. may be questionable. although perhaps explicable in
the light of the imited degree of devolution in the case of Wales

Northern lreland Office™

A Secrewary of State jor Northern lreland wis appointed 1 1972 on the
suspension of the then existing System of devolvec government. in the ensuing
years the position has been one of great responsibility bothn lerms of siiempling
10 establisk @ constituonal settlement acceptabie o all parties ane. 10 cliect
coverming the Province through Stattory Instruments passed di Westminsics

Other government departments

The creation and transfer of functions berween departments 15 eftecied by
reliance on both statutory and prerogauve powers.*” The wish to keep the s1ze of
the Cabinet within bounds has encouraged the merger of ministries nio large
departments under the supervision of a Secretary of State* The distribunon of
functions between departments and their titles aiso refiect changes 10 the 1mpor-
tance of their activities. changes in the emphasis governments wish (0 give—or
be seen to give—Ito particular elements n their overall programmes and. even.
the need to find an appropriate role for a particular member of the governing
party. The evolution of the Department of Defence was menuoned earher ™ The
Depariment of the Environment was created from the former Minisiries of
Housing and Local Government. Public Building and Works, and Transport. In
the previous government it became the Depariment of Environment. Transpor
and Regions. to reflect the importance of these issues and. no doubt. of the
Deputy Prime Minister. Mr Prescott. The Depariment for Education and Employ-
ment was created in 1995 from wo separats departments to reflect what are now
scen as the obvious links between these two areas. On the other hand. the
imporiance of Health and Social Secunty 1+ reflecied by their currently being
entrusted 1o two separale departments. having tormeriy been the responsipiiit of
one Secretary of State. The appointment. by Mrs Thatcher. of a Minister for the
Arts, located in the Privy Council Office. led to the growth of a depaniment for
the National Heritage. under a Secretary of State who 1 currently stvied the
Secretary of State for Culwre. Media and Sport. The estabitshment of & Depart-
ment of International Development in 1997 refiected the importance attached by

** See anie. Chap. S
* anre. Chap. 5
*ante. para. 1a=003,
*am. para. 18-003
* ante, para. 18003
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the Labour Government to what. as Overseas Develupment. had been the respon-
sibility of a minister in the Foreign Office.

Past Elecrion Changes

Following the election of June 2001 a number of changes were made to the
Jepartmental structure described in the preceding sections of chapters 17 and 13.
The Department of Environment. Transport and Regions became the Department
‘or Environment. Food and Rural Affairs. The Ministry of Agriculture, Fisheries
and Food came to an end. after a period of sustained criticism relating to its
handling of such issues as BSE and the Foot and Mouth epidemic in the months
leading up to the election. A new Department was established for Transport,
Local Government and the Regions. As before, the Mimster for Transport,
sithough not a member of the Cabinet. attends Cabinet meetings. The Depart-
ment for Education and Empioyment has been renamed Education and Skills,
while the Department of Social Security has become the Department for Work
und Pensions. The Deputy Prime Minister and First Secretary ot State now heads
nis own office which is located in the Cabinet Office where also are to be found
the Chancellor of the Duchy of Lancaster (and Minister for the Cabinet Office)
and two Mimsters of State.

II. T CiviL SERVICE®

The detailed administranon of the work of a government department 1s carried
out by civil servants. Although. like Ministers. they are servants of the Crown,
civil servants are called “permanent” since their appointment is non-political and
in practice lasts during good behaviour. as opposed to Ministers and Parliamen-
tary Secretaries who are responsible to Parliament and change office with the
government.

The backbone of the department or Ministry is the secretanzt under the
Permanent Under-Secretary of State or Permanent Secretary. There used to be a
lmerarchy of administrative. executive and clerical classes: but following the
~ecommendation of the Fulton Report.®' these classes (up 1o and inciuding the
level of assistant secretary) were merged in one adminisirative 2roup. Depart-
ments with technical functions wiil also require a number of inspectors, account-
nts. contract oificers, production officers. scientific officers and others with
professional or techmcal qualificanons.

Organisation and Management of the Civil Service

The modem civil service owes its origins to the Northcote-Trevelyan Report
of 1854 which led to the establishment of a centralised service o whnich entry was
hv competitive examination, controlled and operated by the Civil Service Com-
missioners. The management of the service.was in the hands of the Treasury, the
Permanent Secretary to the Treasury bemg also the Permanent Head of the Civil
Service. In 1968 controi was given to the newly sytablished Civil Service
Department and a Minister Tor the Civil Service. a position. in fact. held by the
Prime Mimister. The Department was abolished in 1981 and responsibiiity for the

ST Dgintith and A, Page, The Execurive m the Consuturion. Chap. 3
CCmng, 3638, 19T
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management of the service was transferred 1o a Management ano Personne!
Ofnee 0 the Cabmer Ofhce. i 1998 the Office was merged into the Cabine
Oftice The Prime Mimsier remains Mimsier for the Civil Service

The role und structure of the present dav Civil Service have been profoundi:
affected b two recent developments. the creanon of Next Siep Agenctes whict
are discussed in the foliowing sectuon and. secondiy. reforms to recruitment and
managemen! introduced by the Civil Service Order in Council 1995 which find
detailed expression in the Civil Service Management Code. Inevitably the comn-
ing into effect of devolution will see further fundamental cha, zes."

The legal basis for the operation and control of the Civil Service is the exeris
by the executive of the royal prerogauve. Almost the only example of statute 1
to be found in the Civil Service (Management Funcuions) Act 1992 which
provides authorisauon for deleganon by ministers of powers in relanon 1o the
management of the civil service to particular departments or agencies

Next Steps Agencies

Next Steps Agencies" have been described as the most signincant deveiop-
ment in the machinery of government in the last hundred years‘™ They refiect &
belief that the provision of services to the public can best be carmned out by
agencies under the control of chief executives, leaving a greatly reduced central
core of civil servants (o be responsible for general issues of policy and advice 1o
ministers. Aimost three guarters of the civil service now work in agencies which
deal with a range of activities whose width can be gathered from a sample of their
names: from the Land Registry. the Driver and Vehicle Licensing Agency. the
Passport Agency and the Patent Office to the Social Security Benefits Agency.
Some. such as the Treasury Solicitor’'s Depariment are depariments 1n their own
right but the majority remain linked 10 the department from which they
emerged.

In terms of the civil service as a unified service the development of Next Steps
Agencies raises guestions ahout the relationship between the central core of the
service and the members working in agencies. How unified will the service
remain? Will there be a genuine mterchange between the staff of the agencies and
the central core of civil servants leading 10 an exchange of their differing skills
and experience’

The financial arrangements for next step agencies vary from one 1o another ™
The proliferation of such bodies has given significance 1o the use of trading
funds. a device introduced by the Government Trading Funds Act 1975, bu:
initially little used. Since. however. the Government Trading Act 1990 & wide
range of agencies has been financed by this method which is used where revenue
is generated by the receipt of monies in respect of goods and services provided

2 The Scotland Act 1998, s 51(21 and the Government of Wales Act 1998, 5.34(2) provide thai civi!
servants working in Scotiand and Wales remain members of the Home Civil Service but difficulties
will #rise as quesuions of conflicung lovalties emerge: wnie. Chap. 5.

©* So called from the title of the report. Improving Managemen: i Government: The Next Stepi. by
the Cabinet Oftice Efficiency Unit under Sir Robin 1bbs. pubhished in 1988, G, Drewry. “Forward-
from EM.L." |19&8] P.L. 505, “Nex! Steps, The Pace Falters.” [1990] PL. 322 Parliamenan
Accountabiliy. A Siudv of Parliamert and Execurive Aeencies (P. Giddings ed.. Macmillan 1095 D
Oliver and G. Drewnv. Public Service Referms (Pinter, 1996).

“ Daintith and Page. op. cir. p. 37. M. Freedland. “The Crown and the Changing Nature o
Government™ in The Nature of the Crovn (M. Sunkin and S, Payne eds.) Chap. 5

“* Dantith and Page. op. cit p. 134
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hv un agency. The object of the systein is 10 encourage agencies Lo operate as far
as possible like normal commercial undertakings.

In terms of constitutional law the development of Next Steps Agencies raises
two issues, the extent to which the Curftona principie applies to them and their
impact on the convention of ministerial responsibility."”

[n Caritona v. Commissioners of Works®” the Court of Appeal recognised that
ministerial powers could. in appropriate cases, be exercised on their behalf by
civil servants in their department without infringing the legal principle that
delegated powers cannot normally be further delegated: delegarus non potest
delegare. Thus a decision relating to deportation may validly be taken by a senior
civil servant in the Home Otfice, acting as the Home Secretary’s aiter ego: R. v.
Secretary of State for the Home Office. ex p. Oladehinde.”® The same principle
was applied to the Social Services Benefits Agency in R. v. Secretary of State for
Social Services. ex p. Sherwin® although Latham J. was prepared to consider that
ministerial accountability to Parliament for a particular agency might be so
attenuated that the Carltona principle could no longer appiy.™

The impact of Next Steps Agencies on the convention of minisienal responsi-
bility 1o Parliament remains to be fully worked out although it 1s aiready clear
that 1t represents a turther weakening of a fragile constitutional control. Refer-
ence was made earlier to the increasing emphasis on a distinction between
ministerial responsibility and ministerial accountability.” The development of
next step agencies has had a significant role in the growth of this terminology.
Ministers are accountable to Parliament for Next Steps Agencies but not respon-
sible for agencies “operational decisions™. Where an error occurs at the level of
operations as opposed to policy the minister may, for example. discharge his
iccountability by reporting to Pariiament that he has dismissed or disciplined the
nead of the agency.”® Whatever it means in practice the principle of accountabil-
ity for agencies as for depurtments is expiicitly recognised in the Ministerial
Code. repeating the language of resolutions passed by the House of Commons
and the House of Lords on March 19 and 20, 1997.7

Who is a civil servant?

A civil servant is one kind of Crown servant, and whether or not a person is
1 Crown servant depends on the facts of the case.™ There is no formal definition
of “Crown servant.” although we may say that generally he is appointed by or
an behalf of the Crown to perrorm public duties which are ascribable to the

“ ante. para. 17-018; M. Freedland. “The rule azamnst delegation and the Caritona doctrine in an
weney context.” [1996] PL. 19,

19431 2 All E.R. 560,
w9l AC 254
" r199n) 32 BMLL.RL
‘The Civil Service (Management Functions) Act 1992 provides for delegution by munisters ot
sowers delesated 10 them in respect of the munagement of the civil service—tor exampie, pay and
Londitions of service. Hence the Act is mappiicadle 1o the typreal Carltona siuation.

e, para, 17018,

This o 1995 Mr Howard, the Home Scecretary, dismissed the Director-General of the Prison
~ervice. I 1996 he telt anle o discnarce his accountability o Partiament by calling tor an upology
o the Director-Generat of the Prison service and an ussurance that similar errors would in futre
weoavonded.

201 H.C. Deps. vols 273-293: 579 H.L. Debs. cols 1055-1062,

wng, Chap, 23
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Crown: usually. but not necessarily. e 1s paid by the Crown out of the Consolt
dated Fund or out of moneys voted by Parhiament. Modificauons must be mads
for servants of the Crown 1n overseas lemiories.”

All cvil servants are Crown servants. but not all Crown servants are civil
servants. for the term is not applied o Mimisters. their Pariilamentary Seeretane~
and Parliamentary Private Secretaries. or other holders of political oftices. nor t
members of the armed forces. Local government officers and the emplovees ot
public corporations are not civil servants. although the nature of their work and
their concions of emplovment bear many similarives. A subordinate engaged
by. or working under. a civil servant is himself & servani of the Crown and not
of his supenor.™

Civil servants may be estabiished (Le. entitled 10 siaiutors superannuation ).
non-cstabiished or temporary. Civil servants who may render the Crown liahic i
actions of tort by third panies are those appointed directly or indirectiv by the
Crowr and paid whollv out of the Consolidated Fund or monevs provided by
Parhiament. or holding an office which would normally be so paid: Crown
Proceedings Act 1947, 8.2{60 77

The legal status of civil servants

Although there has been controversy about the status of the civil servant and
the nature of the relationship between the Crown and civil servants.”™ the House
of Lords has recently indicated verv cleariv iis view that the emplovment of civil
servants is governed by the roval prerogatve: Council of Civil Service Unions v
Minister for the Civil Service™. Hughes v D.H.5.5™

Al common law a civil servant was dismissible at pieasure.™' even if he was
engaged for a definite penod that had not vet expired = There was an implied
term to this effect, restung on public policy and not on the incapacitn of the
Crown to bind itself.** In such cases no action for damages lay against a superior

“H. H Muarshall. “The Lepal Relationship between the State and ns Servams in the Come
monwealth™ (19661 15 1L.CL.Q 150

" Lane v. Coron (17010 1 I.d.Ravm 646: Bambridee v Posimasier-General 11906] 1 K.B. 17%,
Town Investment« v. Deparimeni ot the Environmen: [1978] A.C 35¢

© post. Chap. 33

" It has been argued that the civil servant. hike the soldier. has a status and 15 subject 1o a special kind
of law contained 1n Roval Warranis. Treasury Minutes. elc.. and on the other hand that civ sersani-
tunlike the armed forces) are not governed by prerogauve: of. L. Blair. “The Civil Servani—A Statu-
Relationship?” (1958) 21 M.L.R. 265, “The Civil Servani—Poliucal Reahiy and Legal Myvii”
[1958] PL. 32: 1. D. B Muchell. Tne Conmtracts of Public Authorities. pp. 32 e seq: H Street
Gaovernmental Liabilirv, pp. 111 ¢é1 seq.. R Wat. “The Crown and its Empiovees.” in Tire Aagiure of
the Crown (M. Sunkin and S Pavne. eds. 1999}, Chap. 11.

T [1985] A.C. 374,

" 1985] A.C. 716, 78D per Lord Diplock.

*' Shenton 1. Smarh | 1895) A C. 229, PC. Gould v Stuart |1896] A C. S75: Nobrega v At -Gen
(1966) 10 W.LR. 187. Kodeeswaran Chelliah v. Ai.-Gen. of Cevion [19701 A.C. 1111, PC

" De Dohse v R (18861 3 TL.R 114, HL; Dunn v The Queen [1896] | Q.B. 1 16. CA: Hales v, K.
(!918) 34 T.L.R. 589. CA: Dennme v. Secreiary of Staie for India (19200 37 T.L.R. 13% (Bailhache
L Terrell v. Secretary of St jor the Colonies |19531 2 Q.B. 482. Nettheim. “Dunn v The (ueen
Revisued” (1975) 35 C.LJ. 255,

** Inland Revenue Commission v. Hambrook [1956] 2 Q.B. 640 Ar-Gen. Jur New Soutih Waies 1.
Perpetual Trustee Cu. Lid 11955] A.C. 457, PC: Rrordaa v War Office [1961] | W.LLR 210, Ca.
Denning v Secretary of State for Indio (19200 37 T.L.R. 138 Rodwell v. Thomas | 1944 KB 5u6
Themas v. Att-Gen. of Trinidad and Tobago [1982] A.C. 113,
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Crown servant™: nor, apparently, did an action lie for breach of warranty of
authority.

Further evidence of the anomalous legal status of the civil scrvice may be
tound in cases that doubt. or deny, a right to recover arrears of pay for services
rendered, either during the subsistence of his employment or after his empioy-
ment has been terminated. [t was held in an early case that no action lay against
the East India Company to recover a non-statutory pension.® In Mulvenna v.

* Admiralty’” it was held that the rule that members of the forces may only claim
on the bounty of the Crown and not for a contractual debt applies also to civilians
as an implied condition in the terms of their contract. The latter case was
followed in Lucas v. Lucas and High Commissioner for India.®* where Pilcher J.
held that the salary due to a civil servant was not a debt for the purpose of
gamishee proceedings. The decision was much criticised. and in any case it couid
have been based on another ground.* In Sutton v. At.-Gen.." on the other hand.
the House of Lords assumed that a civil servant’s pay was recoverable. and the
only question in that case was. how much was due. The question was regarded
as one of the interpretation of an enlistment circular for Post Office?’ tele-
graphists in the first war. None of the judgments raised the question whether the
pay was legally recoverable at all, and counsel for the Crown do not seem to have
argued the point. Lord Goddard C.J. expressed the opinion obiter in Terrell v.
Secretary of State for the Colonies” that a civil servant who had been dismissed
could recover arrears of salary up to the time of dismussal. and in /nfund Revenue
Commissioners v. Hambrook?®® that civil servant (although perhaps not a soldier)
could recover for services rendered on a quantum merul.

On the question whether at common law there subsists between the Crown and
a civil servant a contractual relationship. a contract of service the werms of which
are enforceable. the decisions and dicta are conflicting. In Sutron v. Aut.-Gen,
(unte) all the judgments in the Court of Appeal and the House of Lords assumed
that there was a contract of employment and that the terms as regards pay were
entorceable. On the other hand. Pilcher J. in Lucas v. Lucas (ante) based his
judgment on the ground that there was no contract the terms of which could be
enforced by the civil servant. Further support for the latter view is to be found in

“ Gidley v. Lord Paimerston (18221 5 Brod. & B. 275 Worthineton v Robinson (1897) 75 L.T.
L6,

** Dunn v. MacDomaid [1896] 1 Q.B. 555: see also Aennv v Coyerave { 1926) LR, $17: Riach v Lora
Advocate, 1932 5.C, 128: The Prometheus (1949} 152 LI L.Rep. 359. CA

* Gibson v East inetta Co 118391 5 Bing.N.C. 262.

211926 S.C. 342,

H11Y43] P68,

™ D. W. Logan, "A Civil Servant and his Pay" (1945) 61 L.Q.R. 240. Cf. Crown Proceedings Act
1947 2700 of. Considine s Melnernev [1916] 2 A.C. 162, HL: ¢x grana pension pmd to civil
servant should be taken inw account in tixing the amount of compensution under Workmen's
Compensation Acts.

O1923) 39 T.LR. 294, Considered by the Privy Council in Kodeeswaran Chelliah v. Atr -Gen. of
Cevion (19701 AC. 111, where dicta of Lord Blackburn in Mulvenna v The Admiraltv. ante were
strongly criticised as being o nen sequerur from the Cfown's right to terminate 4 contract ot service
atwill, It was not necessary in Dudtield v. Ministry of Works and Faithfui v Admiraley (1964) 108 §.J.
18, to decide wnether industrial civil servants could have sued their departments tor arrears ot nav.
hecause there wits no contractual rneht to recewve the negolialed increwses that were postponed by a
“pav pause.” "

"' The Post Otfice was al that Tine & government depariment.

19531 2 Q.B. 182, 14y,

"I1956] 1 Q.B. bdl, 654, See rfurther Nepreca v Al Gen. (1966) 1D WILR, 187, Aodeeswaran
Chelliaft v At Gen. or Cevion anie.
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the G.C.H.Q. Case where “It was common ground beiore vour Lordships.
although 11 was not common ground below. that there was no contraciua!
relauonship berween tne Crown and the staff at the G.C.H.Q ™

As far as third parues are concerned. « contractual refationship mav be said tc
exist between the Crown and a civil servant. The House of Lords in Owners o;
S.85. Rapiwel v. Brandv.” where 2 stoker on board a merchant ship was injurcd
In an accident. held that the retainer he was paid as a member of the Royal Naval
Reserve must be taken 1nio account as earmings under a concurrent contraci of
service 1n assessing: compensauon under the Workmen's Compensation Act
1906. In Picton v. Cullen* the Irish Court of Appeal held that. where a judgment
debt had been entered against a school teacher emploved by the Board of
National Education. the coun could appoint a receiver over an instalment of sal-
ary that had actually become due. although there could be no attachment of such
future income.

In Reiliv v. The Kine” the appellant had been appomted u member of
statutory board in Canudu lor a term of five vears. but after two veurs the board
was abolished by a Canadian statute. His office was theretore terminated. and he
brought a peution of ngm for breach of contract It was heid that turthe:
performance of the contract had become impossibie by legislauon. anc the
contract was therefore discharged. The case 1s notable for Lord Atkin’s dicta®
because, although they were obirer. he was delivering the opimon of a strong
Judicial Committee. He said thar “in some offices at Ieast 1t1s difficult 1o negative
some contractual relanons. whether it be as 1o salary or terms of emplovment on
the one hand. and duty 10 serve faithfully and with reasonable care and skill on
the other™ Lord Atkin also said: “If the terms of the appointment definitel
prescribe @ term and expressly provide for a power Lo determine ‘for cause’ 1t
appears necessarily to foliow that anv implication of a power to dismiss at
pleasure is excluded.” This siatement 1s difficult 10 reconcile with Lord God-
dard’s statement in Terrell s case™ that. where the Crown has the nght to dismiss
al pleasure, it cannol be taken away by anv contractual arrangement made by &
Secretary of State or an executive officer or department of state.

The answer scems to be that statute or letiers palent creating an office may
prescribe a definile term with power 1o determine “for cause™ within that period,
excluding the implication of a power 1o dismiss at will. but ne such binding
arrangement can be made ad /ioc petween an officer on behalf of the Crown and
a prospective Crown servant. In Kiordan v. War Office’ Diplock J. gave reason for
saying that the Crown might be held bound by other terms in the reculations than
length of service or dismissal. and that the civil servant for his pant would be
bound by the express terms: but this also was obirer

In practice nowadays disputes relating 1o the empiovment of civil services will
be dealt with by reference 1o the Codes referred 1o in the following section and
1o the statiory rights which, 1o a large extent. apply 10 civil servants as to other

*C.CSU v Muster for the Civil Service [1985] A C. 374, 419, per Lord Roskill

" 1IO11E ALC 413, The Crown nselt would have been expressiv not liabic under the Workmen's
Compensauon Act.

" [1900] 2 LR, 612,

T 1834] AC. 176, PC.

"ated. @ pp. 179-180. And see per Denning 3o Robertson v Muousier of Pensen [1949] 1 KB
227 I8

" Terreliov Secretany of State for the Colmnes 11953) 2 Q.B. 452, 397500,

L1991 1 WLR. 1046; |1959] 3 All ER. 552 And see note by C. Grunteld in (19601 23 MR
194,
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employees under the Emplovment Rights Act 1996 and the Public Interest
Disclosure Act [998.

Conduct and Discipline

The terms and conditions of employment of civil servants continue to be
governed by Orders in Council made under the royal prerogative.”

Disputes relating to employment matters may be taken to the Civil Service
Appeal Board whose decisions were held to be subject to judicial review by the
Divisional Courtin R. v Civil Service Appeal Board ex p. Bruce.” That decision.
however. was distinguished in R. ¥ Lord Chancellor's Department ex p. Nangle*
where the Divisional Court held that disputes relating to the employment of civil
servants, whether they stould be regarded as employed under contracts. of
employment or not. did not raise questions of public law.

The constitutional role and importance of the civil service give rise 10 ques-
tions which do not normally arise in the case of other types of employees. or not
1o the same degree. Issues peculiar to public employment are addressed in the
Civil Service Management Code and the Civil Service Code which, inter alia. set
out the standards expected of civil servants in terms of impartiality, loyalty to the
sovernment of the day and confidentiality.

The importance of the impartiality of ihe civil service—so that a change of
government does not, as in some countries, involve a wholesale dismissal of
officials and the appointment of replacements—is emphasised in the Ministerial
Code which provides for the appointment by ministers of Special Advisers to add
a political dimension to the advice available to Ministers while reinforcing the
politicians impartiality ot the Civil Service.

The extent of the civil servant's obligation o preserve the confidentiality of
information. which has come to his notice in an official capacity became a
controversial issue as a result of the unsuccessful prosecution of Clive Ponting in
1985 for sending departmental papers relating to the sinking of the Argentinean
warship. Generai Beigrano 0 a member of Pariiament.” Subsequently a memo-
randum was circulated by Sir Robert Armstrong, Secretary to the Cabinet and
Head ot the Home Civil Service. The position is currently dealt with in the Civil
Service Code which provides that where a civil servant is unhappy with the
propriety or legality of something which has come to his knowledge he should
rely on departmental procedures for drawing the matter two the attention of
superior officials and. if dissaustied with their reaction. may refer the issue to the
Civil Service Commussioners. The civil servant who does engage in what is now
known as “whistleblowing” can claim the protection of the provisions of the
Public Disclosure Act 1998.

That there may be circumstances in which a citizen finds himself faced with a
moral imperative which 1s inconsistent with the law of the land was recognised
judicially by Sir John Donaldson M.R. in Francome v. Mirror Group Newspapers
Lid.” But. the Master of the Rolls added. such circumstances must be “very rare.”
He might have added that they dlso reguire the courage to defy the law openly

ez, Civil Service Order i Courctl 1995, Statutory authonty tor delezauon ot powers ol manige-
ment 15 contained 10 the Civil Service (Management Functions) Act 1992

I9RR] LO.R, 649, 1I0E] 3 Adl LR, ad6. On the tacts e Dy, Ut retused rediel aod was upheld
an that refusad by CAL 19RO LCR TTT 19891 2 A0 ], 907

SH99L) LCR. T3 11992] 1 All E.R. 897, DC.
*R.v Pannng | 19%5] Ceim. L.R. 518,
CLIONAL | WIELR, 392, 897,
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and accept the consequences. The anonvmous informer hardiv shows the courage
of s moral convicuon and by his conduct may well involve others in suspi-
cion

in u rather different posivon 1» the unfortunaie civil servant who “jeaks’
intormation with the authonsation and approval of his or her mmister, u-
happened dunng the Westland aftuwir-when the Director of Intormation at the
Depantment of Trade and Industry “leaked™ parts of 4 confidenual letter from the
Sohcitor General with the approval of Mr Bnitan. then Secretwary of State for
Trade and Industry. In theorv—and 1n this case. n practice—the mimster 1+
responsible for such wrong-doing and should accept responsibiliy « v resigning
Normally the circumstances of such a leak would not come 1o hight since the
minister most closelyv concerned would have no nterest in pursuing the matter.
In this instance. however. a full inquiry was undertaken by Sir Robert Armstrong.
Secretary to the Cabinet and Head of the Home Civil Service at the reguest of the
Pnme Mimster. The extent 1o which pressure from the Atorney-General resulted
In the seting-un of the mauiry is unlikely ever o be known fully.” Newspaper
reports spoke of threats 1o “have the pohce into No. 10,7 1f an inquiry were not
estubnished.

Political activities of civil servants

In determining the extent to which civil servants shall be free 1o take part in
poliucal activiues. the government has to effect a compromise between two
conflicting principles. On the one hand 11 is desirable in a democrauc society “for
all citizens o have a voice in the affairs of the state and for as many as possible
1o play an active part in public life”: on the other hand “the public interest
demands the maintenance of political imparuality 1n the Civil Service and
confidence in that impartiality as an essential part of the structure of government
in this country.”®

(i) As we have seen. civil servants are disqualified by statute from sitting in
the House of Commons. and by the Servants of the Crown (Parliamentary
Candidature) Order 1960 a civil servant must resign his office before
standing as a candidate for a parliamentary election.

(i) With regard to other political activities, civil service regulations issued in
1953 distinguished, first. between three classes of civil servants and.
secondly. between national and local politics.®

(a) The admimistrative and professional grades. and those members of the
executive and clerical grades who work with them and come nto contact
with the public. are restricted from taking ‘an active part in national
politics. They may be permitted where possible to take part in local
government, but most would probably not have ume to do so.

" For references 1o the Westland alfair. see. amie. para 17-017. To ensure her full co-operation with
the inguiry the Direclor of Informanon was ofiered immunity from prosecution by the Attorney-
General for any criminal offences wrich her evidence might show her 1o have committed: posi. para.
20-003.

" Repor! of the Comunitice on the Poiitical Activiies af Civil Servamis (Masterman). Cmd. 7718
(1949, .

Y Polwcal Activities of Civil Servants Cd. 8783 (1953). The merger of the administrative and
executive classes following the Fulion repon (end. 3635, 1971) has not affecied these regulations.
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(b) The remaining members of the executive and clerical grades may be
permitted to take part in national as well as local politics (except parlia-
mentary candidature), subject to a code of “discretion™ with regard to the
expression of views on governmental policy and national political
issues.

(¢) The minor. manipulative and industrial grades are free to engage in both
rational and local politics (other than parliamentary candidature). except
when on duty or on official premises or while wearing uniform. They
remain subject, of course, to the Official Secrets Acts.

A Committee to review the rules governing the participation in political
activities of Civil Servants was set up in May 1976, under the Chairmanship of
Sir Arthur Armitage and reported in 1978,'° recommending the relaxation of the
rules then in force. In 1984 the Government agreed that the numbers in the most
severely restricted class should be substantially reduced. All but a small part of
the restricted class are now subject to the rules governing class (b).

The conunued validity of these restrictions is now open to question under the
Human Rights Act 1998. Restrictions on the right of freedom of expression under
Article 10 may be justified in the case of public servants but the need for such
restrictions must be clearly demonstrated and they must be limited to what is
necessary: Ahmerd v. United Kingdom."'

"1978) Cmnd, 7057,
'1'99%) 5 B.H.R.C. lIl: H.R.C.D. 823,
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CHAPTER 1Y

THE ARMED FORCES: EMERGENCIES: THE SECURITY SERVICES
AND TERRORISM

The first duty of any state or ruler is 1o protect citizens from violence and
threats of violence. whether in the form of external aggression or internal
disorder and crime. This mayv lead to the executive claiming wide powers 10 use
force and other techniques—such as espionage and surveillance—to protect itsell
and citizens generally. On the other hand. unless the activities of the executive
are subject 1o effecuve Jegal and Parliamentary scrutiny they can themselves
constitute a threat to individuals™ basic freedoms. This dilemmu unites the
different sections of this chapter and. as will be seen. it exemplifics strikingly
the relationship between prerogutive and statte. as well as the role of the
judiciary.

I. THE ARMED FORCES'

Introduction

In 2001 the legal situation of the armed forces reflects a mixture of prerogative
and stawtory powers. Before the revolution of 1688 the legal authority for raising
and maintaining an army and navy was the royal prerogauve. To ensure Parha-
mentary control over the arm the Bill of Rights 1688 provided that “the raising
or keeping of a standing arm within the Kingdom in ume of peace. unless it be
with the consent of Parliament, is against law.”

It was soon realised, however. that a standing army was necessary for the
national safety. The solution was found in the Mutiny Act -~ which authorised
the keeping of an army for one year. and provided that the . should not exempt
anv officer or soldier from the ordinary process of law. Th:- iorce was maintained
(except for short intervals) by annual Muuny Acts down 10 1879 and continued
bv the Army Act 1881, which formed 1o a large extent a military code. The Act
of 1881 was annually renewed with amendments by short Army (Annual) Acts
down to 1956. Meanwhile the Roval Air Force- was establishcd as 4 separate
force by Parliament in 1917. Authority for this was renewed by Army and Air
Force (Annual) Acts down to 1956.

From 1955 Parliament. instead of passing annual Acts, gave the Army and Air
Force Acls a maximum life of five vears. subject to annual renewal by Order in
Council. Such Orders in Council must be laid in draft before Parliament and are
subject to an affirmative resolution by each House. The current legislation is 10
be found in the Armed Forces Act 2001.

' Clode. Miiiiary Forces of the Crewn (1869 1: BLComm. L Chap. 13: Anson. Law and Cusiom of the
Constitution, 11, ii (41h ed. Keith). pp. 199-222: Manual of Militar Law, Part 11, Section |; Maitlund.
Constitutional Hisiory. pp. 275-280. :



