CHAPTER 22
RIGHTS AND DUTIES GENERALLY

[. INTRODUCTION

In this Part we discuss the civil rights which have been traditionally recognised
as the hail marks of a free society. We discuss also some ureas ot the criminal law
which are designed to preserve a society in which these rights can be exercised
and to protect individuals against undue invasion of their nghts by the actions of
others. Dicey was concerned in his discussion of basic civil rights to demonstrate
that they had been deduced as principies from judicial-decisions determining the
rights of private persons in particular cases brought betore the Courts “whereas
under many foreign constitutions the security (such as it 1s) given to the rights of
individuals results. or appeurs to result. from the general principles ot the con-
stitutton.”™

Rights of the individual under the United Kingdom Constitution-

As has been seen in Chapter 2. there are under the consutution of the United
Kingdom no nghts stnctdy fundamental. in the sense of entrenched (basic.
inalienable). because of the supremacy ot Parliament and the absence of a written
constitution with entrenched provisions and judicial review ot Acts of Parlia-
ment.’ However, as was wlso menuoned. the Courts have increasingly in recent
vears adverted to the importance of generaily recognised nghts and suggested
that they are so fundamental to the common law that statutes must be read in the
light or thetr existence and they will be restnicted only by the clearest words. The
right or unimpeded access to a court. for example. must “even in our unwriten
constitution ... rank as a constitutional right”.* Freedom of expression is “the
primary right” in a democracy.’

At the same ume. however, support was increasingly being expressed for the
adoption by the United Kingdom of some form of written consututional state-
ment of basic rights not oniy by academic writers but also by senior members of
the judiciary.” Various proposals were made. Some writers preferred the drafting

The Law of the Consttution « |Oth ed.). p. 193,
* D. Feldman. Civil Liberties axd Human Rights in England and Wales (2nd ed.. 2001): G. Robertson.
Freedom. The ndividual and the Law 16th ed., 1989): S. H. Bailey. D. J. Hurnis and B. L. Jones. Civi{
Liberties. Cases and Materials (3cd ed.. 1991); C. Palley, The LUnied Kingaom and Human Rigius
(19910,
“ante, para, 2-034
* R. v Secretary of State for the Home Depariment ex p. Leech (1994 Q.B. 198, 210. per Steyn L.J.
(Prison Act 1952 not sutficiently unambiguous to justty making Prison Rule which intertered with
right of access o legal advisers). R. v Secretary of Staie for the Home Department ex p. Ruddock
[1987] | WL.R. 1482: ¢r. R. v Lord Chancellor ex p. Witham 1998 Q.B. 375. DC. disunguished.
R. v. Lord Chancetlor ex p. Lighttoot (20001, 2 Q.B. 397. CA.
“R. v Secretery of State for the Home Department ex p. Simms [2000] 2 A.C. 115. HL. See too
Derbyshire C.C. v. Times Newspapers Lid [1993) A.C. 334, HL.
" Lord Llovd of Hampstead, “Do we Need a Bill of Rights?™" (1976) 39 M.L.R. 121; C. Campbell.
ed.. Do We Need a Bill of Rights?” (1980): . Jaconelli. Enacring a Bill of Rights: The Legal
Problems (1980. Oxford): M. Zander. A Bill of Rights (4th ed.. 1997, Sweet & Maxweil); J. Wadham.
“A Briush Bill of Rights” in Constitutional Reform (R. Blackburn and R. Plants. eds. 1999.
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468 RIGHTS AND DUTIES GENERALLY

of a Bill of Rights, adapted to the needs of the npation at the ume of drafung.
Others supported incorporation into domestic law of the European Convention on
Human Rights on the grounds that. whatever its shoricomings. the United
Kingdom had been a signatory to the Convention for many vears and its adoption
would not involve the same degree of controversy that would inehvitably fiow
from atempting to draft @ Bill of Rights from scratch.” Scepnicism about the
wisdom of conferring new and potentially controversial powers on the judiciary
was voiced. however. forcefully by Professor 1. A. G. Griffith.”

In its Manifesto at the 1997 Election the Labour Party included a pledge
introduce legislation incorporating the European Convention into United King-
dom law. Its election victory resulted 1n that pledge leading to the enactment of
the Human Rights Act 1998 with which much of the rest of this chapter will be
concerned.

In addinon 1o the guesuon. what mghts should be protected. in the period
before 1998 the 1ssuc of the possibility of entrenching any legislation on rights
was discussed. Dicev's view of Parhamentary supremacy 1 inconsistent with the
possibiiity of entrenching & statte of the United Kingdom Parhament. The
government an ntroducing the proposed legslation simphv—and  probubls
wiselv—ignored the issue.'

International Covenants'

Populartsation of the concept of human nights in the western worid began
1941 durning the Second World War with the Atlantic Charter. u joint declara-
tion by the United State President (Franklin Roosevelt) and the Umited Kinedom
Prime Mimister (Churchill). and Roosevelt’s message to Congress prociaiming
the Four Freedoms—irecedom of speech and expression. ireedom of rehiwion.
freedom from feur and freedom from want: followed by u deciarauon of Umied
Nations war aims in 1942 thar victory was essenual o defend life. hiberty,
idependence and religrous freedom. and 1o preserve human rights and jusiice.
These nghts were elaborated in the Universal Declaration of Human Righis
adopted and proclaimed in 1949 by the General Assembiv of the United Nations,
including the Unned Kingdom ' No attempt wus made at the time 10 specify
Imitations on those rights: o disunguish political. economic and social nghis: or

Longman: Judicial comributions include. S Leshe Gearman. Engindi Lav—The Nev Dusicnsin
(Hamlvn Lectures, 19745, Lord Browne-Wilkimsor.. “The Infiltranon of a Bill of Right=™ 119921 P.L
397, Lord Bingham. " The European Convenuon on Human Rights: Time o Incorporaie™ (1993 1{ju
LQR 3900 Laws LJ.. ~Is the High Court the Guardian of Fundamenial Right="" (19u3) PL 3u
“Law and Democracy ™ [1995] PL. 72: Lord Woolt. “Dron Public—Enghish Stvie™ [1993] PL 57
Laws L.J. “The Constitution: Morals and Right=" [1996] PL. 623: Lord Irvine. “Response to Lonl
Jusnce Laws™ [1996) PL. 634, ‘

Although 1t might be thought that the concept of tundamental nighis 1x undermined by the admission
that they can arse of fade away within a peniod of 50 vears.
" Bills were introduced in both Houses of Parhament trom 1975 onwards by the Liveral Party. Lond
Scarman introduced a Bill tor incorporating the Convention i 1985 Sir Eaward Garner. Q.C. 4
Conservauve M.P.intraduced u Bill in 1987 and Lord Lester of Herne Hill. Q.C.. a Liberal Democra
peer. imtroduced bills in 1994 and 1996

"The Polines o1 the Judiciary (5th ed., 19975,
"1 would nat be necessary or desirable 1o auempt entrenchment ™ White Paper, (1997 Cm 3782
pari. 2.16
""lan Brownhe ted.). Basic Docuwments on Human Rights (3rd ed.. 1992) P. R Ghandhy Jnirer-
nanonal Human Riehis Docwments (Ind ed.. 1995,
' Bui ¢7. the work of the international Labour Organisation which was estublished after the Firsi
World War
"“anre. para 1-020.
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to provide machinery for enforcement. The United Nations drew up more
elaborate formulations in 1966—in some respects improving on the European
Convention—in the International Covenant on Economic. Social and Cultural
Rights'* and the International Covenant on Civil and Political Rights. which were
ratified by the United Kingdom in 1976 with certain reservations in relation to
education and dependent termitories.'® Subsequent developments have included
the adoption of Conventions on the Elimination of All Forms ot’ Discrimination
against Women (1979). against Torwre and other Cruel. Inhuman or Degrading
Treatment or Punishment (1984). which was incorporated into the law of the
United Kingdom by the Criminal Justice Act 1988, section [34.'° und the
Convention on the Rights of the Child. (1989).

The increasing internatioral emphasis on the recognition of human rights had
led to atempts 10 draft conventions on a regional basis. with emphasis on
effective machinery for enforcement and the provision of remedies [or nfringe-
ment ol guaranteed rights. In the United Kingdom the European Convention vn
Human Rights is the most important example of this development. Other sig-
nificant important examples include the inter-American system of Human
Rights."”

The European Convention'

The Member States of the Council of Europe.'” being u number of democratic
European countries including the United Kingdom. drew up the Europeun Con-
vention for the Protection of Human Rights and Fundamental Freedoms in 1950
as i lirst step in the collective enforcement of certain of the rights stated in the
Universal Declaration. The United Kingdom ratified the Convention in 1951,
Although it was not purt of Enghish or Scots faw the Convention began 10 exert
a strong intluence on the way civil rights were regarded in this country.

An important feature of the European Convention from its inception was the
provision of effective: machinery to enforce the rights which it proclaimed.
Provision was made for compiaints to be laid by a State alleging breach of the
provisions by another State®' and, more remarkably, for a right of individual
petition by a citizen of a signatory state.™

Until the reforms to the Convention which took effect in 1998, all applicatons
alleging breaches of the Convention were made (o the Commission on Human

“ M, Craven, The futernational cavenanr on Economic. Soctal and Cultural Rights (1998).

* 0. Harris and S. Joseph, The (nternational covenant on Civil and Politicai Rigius and the United
Kingedom 11993

" See R 1 How Streer Mawistrate ex p. Pinocher (No. 3) 120001 | A.C. 147, HL.

"D . Harris and 5. Livingstone. The [nter-American Svsiem of Human Righis | 1998).

*D. J. Harms. M. O'Bovle and C. Warbrick. Law of the European Convention on Human Rights
11995): £ (. Jacobs and R. C. A. White, The European Convention on Human Rights (2nd ed., 19961
. H. Robertson and J. G. Merrills Human Rights in Europe 13rd ed.. 1993): R. Beddard. Human
Rights and Furope Grd ed., 1993); A Drzemczewski, Ewropean Human Rights Convenion in
Demestic Law (1983).

*The Council of Europe was established iy 1949 the aim of the Council was declared by its
founding Statute 10 be “to uachieve a greater unity between its Members for the purpose of
sateguarding and reulising the ideals and principles which are their common heritage and facilitaung
their economic and social progress.”
0 Lord Jowetr, then Lord Chanceilor. thought that accepting the Convention would *jeopardise our
whole system of law, which we have laboriously built up over centuries, in favour of some half baked
scheme to be administered by some unknown court”: see Anthony Lester. “Fundamental Rights. The
United Kingdom Isclated™ [1984] P.L. 46, 31.

1 p.g. lreland v. United Kingdorn (1978) 2 EH.R.R. 25.
2 g.p. Lawiess v. Irefand (1961) | EHR.R. 13,
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Righis. The Commission decided whether a complaint was admissible. the
Commission then established the facts and gave a legal opinion which was
transmitted to the Commitiee of Ministers. The Commission was empowered 10
refer a case 1o the Court by Article 48. the normal wayv by which the Court
became seized of a dispute.””

Under the revised Convenuon. following the coming into effect of the Elev-
enth Protocol. the Commission and the Court have been merged ™™ A new
procedure had been required 10 cope with the conunual increase in the number of
applicauons each vear ansing from & greater awareness of the roles of the
Commussion and the Court and the expanston in the number of signatory states
since the foundation of the Council of Europe in 1944

The newiy constrtuted Court consists of full-time judges. equal m number o
the states which are parnes 1o the Genvention.*® The work of the Court will be
carried out by Commirttees. consisting of three judges. Chambers. consisting of
seven judges. and a Grand Chamber of 17 judges. Although each judge sits in his
individual capacity and not as a representative of the State which nominated
him.** each State nvolved in litigation 1s entitied to have its national Judge (or
another of 118 choice) included as an ex afficio member of the reievant Chamber
or Grand Chamber (Article 27(2))

A second important change 1o the previous law relates 1o the right of individual
petition. Formerly. under Article 25 the night was subiect 1o the lodging of 2
declarauon by the relevant State which might be for a fixeg period. subiect 1o
renewal. or indefinitely.”” Under Arucle 34. however, the right 1s now mdepend-
ent of State agreement

The European Convention before the Human Righis Act 1998

Increasingiv as liugants obtained judgiients at Strashourg aganst tne United
Kingdom the Convention began 1o be ciled in our domestic courts. This was
despite the fundamental constitutional principle that treaties cannot aflect nights
and duties of persons in the United Kingdom unless their provisions have been
incorporated o domestic faw by legislanon. That fundamental principle. was
ustrated 1 the G.C.H.(). Case™ when Lord Fraser in the part of ms speech
headed “Minor matters™ dechined 10 consider the nterpretation of certain nter-
national labour convenuons because they were “not part of the law i this
country ", In British Ainvavs Board v. Laker Avnwavs Lid™ Lord Diplock said.
“The mierpretation of treaiies 10 which the United Kingdom 1s « party but the
terms of which have not either expressiy or by reference been incorporated in
English domesuc law by legislaton 1s not @ mauer that falls within the nter-
pretative jurisdicuon of an English court of law ™. Nonetheiess the Convention
was frequently cited in the courts and judges on various oceasions referred 10 1l

' For detnis of the earlier procedurc. see Harms. O"Bovie and Warbrick. on o1

¢ Decistons and Omimons of the Commission remain of importance in tnerpretng the erms of the
Convenuon and are expressiy mentioned i <.2(1ih1 and 1¢) of the Human Righi~ Aci

** A. R. Mowbray. A new European Couri of Human Rights™ [1994] PL. S40: “The composilion
and operauon of the new European Court of Human Righi<”™ [1999] PL 21¢

“* Each State nomunates three names from which the final selection s made by the Parliamentary
Assemnbly: Arl. 22

*7 Thus under Articie 25 the United Kingdom withdrew the nght of individual petiton mn relauon 1o
the Isie of Man atter 7vrer (19781 2 EHR.R. |: post para. 22-032 and pary. 35-00!

= Council of Civi! Service Unrons 1. Muster Jor the Covil Service |1985) A.C. 374

[1985] A.C. 58
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provisions although no decision can be said to have been based on the Conven-
non. In Kvnaston v. Secretary of State for the Home Department the Court of
Appeal held that the clear words of the United Kingdom mental health legislation
prevailed over the'provisions of Article 5 (right 1o liberty of the person). Article
6 (right 10 a heaning) was involved in Trawnik v. Lennox.™ Sir Robert Megarry
V.-C.. said “The [European] Convention [of Human Righis] is not. of course. law
though it is legiumate lg consider its provisions in interpreting the law: and
nawrally T give it full weight for this purpose.”* Nonetheless. he (and subse-
quently the Court of Appeal) applied the letter of the Crown Proceedings Act
1947, Article § (respect for private and family life) was similarly invoked in vain
In an attempt to challenge the Jegainy of telephone tapping in Malone v, Commis-
stoner of Police of the Metropolis. ™ Article 8 and Article 14 (enjoyment of rights
without discrimination) have faiied 1o aid immigrants in the iight of the provi-
sions of the Immigration Act 1971 and the Immugration Rules: “The Convention
1s not part of the law of this country. If it happens to be in accord with the law
so much the better. But on the other hand if it does not accord with the law . .
then it 15 a matter of which we cannot take any account: R. v. Immigration Appeai
Tribunal ex p. Ali Aymal.> per Lord Lane C.J. In R. v, Minstry of Defence ex p
Smuth™ the Divisional Court and Court of Appeal felt bound 10 disregard Article
& when considering the dismissal from the armed forces of the appiicants because
of their sexual onemation—although thev had litle doumt of the applicants’
ulumate success at Strasbourg.

Article @ (freedom of rehigious expression) was unsuccesstuliv relied on in
Ahmed v Inner London Education Authorint** The same Artiicie was invoked by
Lord Scarman in R v Lemon™ 10 justify fimitauons on free speech. Article 10
tireedom of speech) was cited by Lord Simon and lord Scarman in theis
dissenung speech in Home Office . Harmar™ (as well as Milon and the
Consutunon of the Uniied States). In R v Welis Streer Stipendiar: Magistraie
ex p. Deakin™ the House of Lords indicated the need for a reform of the law of
cnminal Tibel and Lord Diplock described the present English law as being
contrary 10 Arucle 10, In Schering Chemicals v. Falkman™ a majority n the
Court of Appeal upheld the granting of injunction 1o prevent the showing of a
lelevision programme which had been sought on various grounds. Lord Denning
M.K. (dissenting) referred to the importance of freedom of expression and quoted
both Blackstone and Article 10. He said. I take it that our law should conform
as far as possible with the provisions of the European Convention of Human
Rights™. In Derbyshire C.C. v. Times Newspapers Lid*' the House of Lords in
refusing & claim 1o sue 1 libel by the county council. considered that the
common law on freedom of speech was in accordance with Article 10, In a

" (19811 73 Cr.App.R 281

11985 1 WL.R. 532

Al p 541

T H1979) Ch. 344 peast. para. 22-012 and para. 26014,
1982 immu AR, 102. CA

*11996] Q.B. 517

“T1978) Q.B. 36, CA: Scurman L.J. dissenting. See aiso Panesar 1. Nesife Co. | 1980] 1LC.R. 144,
CA

11979 AC. 617,

" 11983] 1 A.C. 280

19801 A.C. 477.

“11982) Q.B. I.

*111993) A.C. 534.
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number of cases relating to trades unions ‘eterences have neen made (0 Article
i1 (nght to join and form unions)** but judges have ditfered sharply about the
correct significance 10 draw from the Article when applied to particuiar facts. in
Cheail v. APEX.*" for cxample. Donaldson L.J. agreed with Lord Denn.no M.R.
ac "in matters of legal policy regard should be had to this country’s inter-
national obligations to observe the treaty as interpreted by the European Court ol
Human Rights.” Nonetheless. he found the conciusion drawn h\« the Master o1
the Rolls from Article |1 a “somewhat surprising proposiuon

At most. therefore. it could be said that the courts were ennitied to loow at e
Convention. when fuced. 1s Donaldson L.J. suggested in Cheall v \PEX
(suprar.t with o guestion of legai policy 1or public policy1. or where the
substantive law was unclear as Lord Fraser suggesizd in Aiorney- ~Generai v

BBC.** “The House. and other courts in the United Kingdom should have recurd
to the provisions o the Convention lon Human Righis| and o the decisions of
the Court of Human Rights in cases ... where our Jomesie law 15 not nrmiy
settled. But the Convention does not form parl of our law and the decision on
what that law 15 for vur domestic courts and for tnis House.”

The Construction of Staftules

A particular example of the use of the Convention 0 ad in resolving uncer-
tunty in the law may be said to he found in Naving recourse 1o s provisions ds
Anad o statutory nterpretation.

The justification for doing so was that Parliament must know that the United
i\mudum has rauned the Convenuon and so Must be tuken to intend not
feuislate contrary to 1t Thus in Waddington v Miah.™ where the question was
whether penal provisions or the lmnuUr.Jllnn %\_i 1971 were retrospective. Lord
Reid referred 1o Arucle |1 of the Umiversai Declaranon and Articie 7 ot the
European Convenuon (no ex post facto criminal laws) and said: It s hardly
credible that any government department wnuld promote or that any Parliament
would pass retrospective criminal legislaton.” In Birdi v. Secrerary of State for
Home Affairs.”” where a detained illegal timmigrant applied unsuccesstuily ror
habeas corpus allwma violations of Arucle 3 (liberty of person). Article 6 (fwr
rial) and Article 13 (effecuve remediest. Lord Denning M.R. stated opirer that
the courts could und shouid take the Convenuon into account when construing
atutes. since ail concerned with framing lemislauon after the Convention came
into force must be assumed to have borne the Convention in mind. His Lordship
aven went so far as to suggest that an Act which did not contorm might be held
invalid. Lord Denning in =y p. Bhajan Singh.*™ where an legal immigrant
applied UI]SIJCLLbbTU“\- for mandamus against the Home Otfice to permit im o

“tua Rov G.L.C.oex p. Burgess [1978] LCR.991.DC. U KALE w A.CAS, [1979] 1 W.L.R. 370:
(1981 A.C. 324 Tuvier v Co-operaiive Reraii Senvces Lid |19 L.C.R. 600, CA.

S11982) LC.R. 131, Arucle |1 was aiso referred to in the HL)L?(, of Lords which reversed the
decision i the Court of :\Dpt.';.\!. {1983] 2 A.C. 180

* See similariv F. AL Mann, “Bruan's Bill ot nghts' 19781 94 L.QR. 512, ¢f. R v Sec retary of
Starte tor the Home Depr. ex p. Fernandes. The Times. Novemoer 27, 1980: (1981 Imm.AR. [ R
- Secretary of State for the Home Deptex p. Kirkwood [1984] T W L. R. 912 (Secretary of State under
a0 duty to consider Convention detore deporung.
“[IL)S { A.C. 303,

(1974] 1 W.L.R. 683, HL. On the 'mi refetence 1o the Consenuon in an English court. see note by

\lepnenaon LJ.(1979) 85 L.Q:R. 35

" February 1. 1975, CA. unrcpurled of. Mimister of Home Affairs v Fisher [1980] A.C. 319. PC.
lntcrpre'l.’xl:lon of Constitution of Bermuda m light of United \nuons Convenuonsi.

= R . Secretarv of State for Home Department. ¢x p. Bhajan Sinen [1976] Q.B. 198, CAL
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marry while in custody and rehed on Article 12 (marriage and family). stated
obiter that the courts should take account of the Convention when interpreting
statutes affecting the rights and liberties of the ciuzen: and that it was hardly
credibie that Parliament or any government department would act contrary 1o the
provisions of the Convention. and regard must be had o them by Ministers and
government officials. But His Lordship admitted he wenr wo far in Birdi (supraj:
if an Act did not conform go the Convention the Act would prevail. And Scarman
L.J.in ex p. Phansopkar.™ where a Commonwealth immigrant wife of a patrial
was refused entry under the Immigration Act 1971 on the ground that she had not
obtained a certificate of patriality. referning 10 Article 8 (respect for family life)
said it was the duty of the courts 10have regard 1o the Convention and 1o construe
statutes so as to promole those nghts. so long as thev do not disregard clear and
uneguivocdl provisions of the statute.

In ex p. Salamar Bibi* where the wite and children of a Pakistani resident who
sought to join him here after Pakistan had left the Commonwealth. were treated
as toreign nauonals and the wife cited Article 8 of the Convenuon (familv life).
Lord Denning. after statung that the courts can Jook to the Conveéntion as an aid
1o clear up ambiguity 1n our Statutes or uncertainty in our law.*! added: “But |
would dispute altogether that the Convenuon s part of our law. Treaties and
declarations do not become part of our law until they arc made law by Parlia-
ment. | desire. however. 1o amend one of the statements | made n the Biajc
Smngh case [anre] ... tnat the immigration officers ought 1o bear in mind the
principles stated i the Convenuon .. They must go simplv by the immgration
rules laid down by the Secretary of State. and not by the Convennon ™ A Mushm
teacher was held in Aivnad 1. LL.L.A- not 10 be entitied. either by the Educauion
Act 19+ or by the European Convention. to preferential treatment to enable him
o attend @ Mosque 1 school hours: Lord Denning saving that. aithough the
Convenunon 1~ not part of our law the courls do their best w see that thei:
decisions are 1in contormity with 1 but Artcle 9 (ireedom of religion) was 100
vague to be rehed on here. Scarman L.J. in his dissenung judgment. however.
thought the Educauon Act 1944 had 10 be construed today in accordance with
that Artcle.™

Even this moderate approach was criticised n Scotland. Lord Ross in Keaur 1.
Lord Advocaie™ said “With all respect 10 the disunguished judges in England
who have said that the courts should look to an mlernanional convenuon such us
the European Convention of Human Rights for the purposes of interpreting a
United Kingdom statute. | ind such a concept extremely difficult to comprehend.
If the Convenuon does noi form part of the municipal law. | do not see why the
court should have regard 10 it at all. It was His Majesty's government in 1930
which was High Contracuing Party 1o the Convention. The Convention has been
ratined by the Unned Kingdom but 1ty provisions cunnot be recarded as

RO Seeretary of State jor Heme Deparimen:. ¢x p Phansopacar | 1976 Q.E 6vo. CA

“Rov Chuer dnvmgranon Ofpcer: Heanron Avpors. ex p. Saigmar Bibi 11976) 1 W.L.R. 97y,
CA

UM this means common faw. the statement 1= questionahie

“Almad v aner Lonaon Educarion Autiorine 119781 B, 36, CA. A subsequent upplicanon Lo the
Commission was ruled nadnussible (19827 4 EH.RER. 126

** See also Broome v. Cassell & Co |1972) A.C. 1927, 1133, HL. per Lord Kilbrandon (free speech .
Blathwavie . Baron Cawiey (1976) A.C. 397, 426. per Lord Wilberforce tpublic policy): R. v Deever
(1977 Cim.L.R. 550. per Sir Robert Lowny C.IN.I. (Firearms Act): R. v Secretan of Stare jor
Home Deparmment. ex p. Hosenball [1977] 1 W.L.R. 766. CA (deponation on security grounds)
“11980) 3 CM.L.R. 79: 1981 S.L.T. 322
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naving the force of law . . . Under our constitution it is the Queen i Parliament
who legisiates and not Her Majesty's government. and the court does not require
0 have regard to acts of Her Majesty’s government when mierpreting (the
law,”

The House ot Lords in R. . Home Secrerary ex o Brind™ while recdgnising
that the courts could have recourse to the Convention when raced with an
ambigueus statute refused to vo a step turther and hold that where wide powers
of decision making were 21ven 0 2 minister by an unambiguous satutory
provision. the mimster in exercising those powers shouid conform t the provi-
stons of the Convennon. To do so. in the words of Lord Ackner. would be 1o
incorporate the Convenuon into English law by the back door.™

No decision or the British courts before the coming mnto eftect ot the Human
Rights Act was acwuadly based on the European Convention. The dicta on the
CONSIrUCHon vl ses not purporting o impiement a treaty do not tollow from
precedents concerned with construing statutes consistently with the z2eneral
principies of international law™ or statutes Jesigned to impilement particular
rreaties on such matters as diplomatic privilege. It s submiued. further. that their
approach 1s potennally dangerous.™ The judges wish to keep government officers
w therr mnternauonal vbligutions, but in Tact they are challenging the cardinal
principle lad down mn the Case or Prociamarions™ and our own Bill or Rights or
1688, that the Executive by itself cannot make law for this reaim. Indeed. one
might argue that the fact that Pariiament had reframmed from incorporaung the
European Convenuon mto our law indicated an intention that its provisions
should not be 1aken o account by the courts. so that the Convenuon ought not
1 he cited by counsel or looked at by judges.™
Cuases avainst the Unmieea Kingdom e the Evropean Court of Humean Rights

Although unable to rely on the Convention in the domesuc courts before the
coming nto effect or the Human Rights Act 1998, lingants were able. in reliance
on the right of individual petinon 1o argue before the European Court of Human
Rights that United Kingdom law was in preach of the erms of the Convention.
Cases in which they did so successluily will be cited in Part Il in discussing the
scope of Conxenuon Rights. Here the ezmphasis is on the way the United
Kingdom government reacted 1o these decisions. usually changing domestic law
by legisianon. or admimstrauve action. After the decision in Sundav Times v
United Kingdom'' that the English law of contempt of court was in breach of
Arncle 1), Parliament enacted the Contempt of Court Act 1981. The law relaning
o corporal punishment in schools was changed by legislaton following the
decision in Cumpeell und Cosans v. United Kingdom®? that the inflicuon of such

TIIY91) L ALC. a96

™ ALp. THL

Tunte. para. 3026, The dicta mav
Commiysioners of Customs and Ex
authority

" This sentence was yuoted with approval trom the 6th ed. (p. <461 by Lord Ross in Kaur v Lora
Advocare isunra. :

{16101 12 Co.Rep. 74. ‘
" The fact that the treaty was presumably laid betore both Houses of Pariiament betore being ratified
by the Crown vante. para. 15-028) does not acfect the argument,
"' (1979) 2 E.H.R.R. 245.

" 11982) 4 E.H R.R. 293 Educaton (No. 1) Act 1986: see now School Standards and Framework
Act 1998,

claim support of 2 dh.‘lum’nf Diplock L.J. in Salamon .
se [1967] 2 Q.B. 116, for which. however. he cited no
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punishment. contrary to parental wishes, was in breach of Protocol 1. Article 2
(right to respect for religious and philosophical principles in education). Tele-
phone tapping was regulated by the Interception of Telecommunications Act
1985 following the decision in Maione v. United Kingdom.®* In Chahal v. United
Kingdom™ the Court held that the decision 10 deport the applicant despite the risk
of him being subjected to torture on retrn to India was in breach of Article 3
(torture, inhuman or d::ggading treatment) and of Articles 5 and 13 hecause the
procedures for chalienging the Home Secretary's decision did not constitute an
effective remedy. The result was the passing of the Special Immigration Appeal
Commission Act 1997, The law relating to courts martial and military discipline
has been amended by the Armed Forces Act 1996 and the Armed Forces
Discipline Act 2000 as a resuit of cases such as Findlay v. United Kingdom."*

In other cases it has been sufficient o amend delegated legislation. for example
foliowing Galder «. United Kimgdom" where the Court held that prison rules
relating 1o the rights of pnisoners were in breach of the Convention or in Dudgeon
v. United Kingdom" where the law in Northern Ireland prohibiting homosexual
acts between conseniting aduits was held 10 be in breach of Anicle & (right 10
privacy).

Some victories at Strasbourg turmed oul. on the other hand. 1o be pyrrhic. The
decision in Tyrer v Unued Kingdom® that birching as a judicial punishment was
a degrading punishment contrany 10 Article 3 led 1o the withdrawal of the right
of mdividual petiion from the Isie of Man. in which jurisdicuon the case had
onginated. In Abdwlaziz v United Kiedon™ o ninding thal immigranon ruies
restricing tne rights of women scttled t the United Kingdom was met oy
extending the restriction o men. in Brogan v United Kmedon™ o decision thit
powers of delenuon in terronst legislanon violated Arucle 5 led 10 the United
Kingdom entering a derogation on the grounds of a pubiic emergency threalening
the life of the nation under Arucle 17
Community Law

We saw in Chapter 6 that e law of the European Communities does have
legal effect nside the Unied Kingdom. Unlike the European Convention. the
Treaues establishing the Communities were adopled by legislation of the United
Kingdom Parliament. In some areas. paruculariv that of discrimination on the
grounds of sex. British citizens have successiuliy claimed riahis under EEC law
and aliens. if citizens of Commumity states. have estabhished rights 1n the feld of
immigration and deportauon.

The European Court has recogmsed respect for tundamental human rights as
one of the general principles of law which torm part of Community iaw”' and the
Commussion has accepted the desirability of the EEC becoming u signatory 1o the

(198507 EH.RR. 140 See nov also ine Reguiation of invesugzatons Powers Act. 2000, posr nara
264 e sy
" 1OaT7) 23 EH.RR. 415,
0897 24 EHR.R. 221 Hood v U nied Angaoni, The Traes Narch 1L 1999 Moore aned Gordon:
v Unned Koedon 20000 29 EHR.E. "2
"I98 ] EHRRL 52400 decision described o~ “almost grotesque’ : F. AL Mann, “Britam's Bill of
Righis™ (19781 94 L.Q.R. 512, 524
S 1981 4 EHRR. 149 Homosexual Ottences (N.1) Order 1982
“(1978) 2 EH.R.R. |.
“1985 7 EHR.R. 471
“1988) 11 EH.RR. 117: ante. para. 14-034
" For references. see anite, para. 6-U11 and para. 6-038.
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Convention on Human Rights. = The possible impact on domesnc law of this
approach is shown in Johnsion v Chief Constable of the RU.C7" where the
applicant was heid enttled under Commurity law to challenge. on the zround ot
discrimination. the prohibition on women members of the R.U.C. carrving
Weupons.

An E.U. Charter of Human Rights was adopted at the Nice Summut but s
impact on the work of the Evropean Court and s legal status remain matters of
conjecture

[, THe Huviax RIGHTS ACT 1998 °

The Scheme of the Act

A commitment (o inroduce ieaislation o incorporate the European Conven-
uon on Human Rights mto Umted Kingdom Law had been mciudged in the
manitesto of the Labour Party betore the clection or 1997 The mitroducton of
the necessary lewisiation was preceded by a White Puper (Rights Brought Homwe:
The Human Rights Bilhy™ in wiiuch the Prime Mainister referred o the Govern-
ment’ s destre o modermise Briash podiues and. as part of a4 comprenensive
programme ol consttutional rerorm. to enable people o entoree ngnts under the
European Convennon m Brinsh courts and to enhance the dwareness ol human
rights. .

The Human Rights Act 1998 does not directiv mcorporate the European
Convennon nto the various fegad svstems i the United Kingdom. As the fong
utle states, 1 1s an Act o wive turther etfect to nights and freedoms suaranieed
under the Convenuon. Secuon 3 of the Act creates a ruie ol nterpretation of
leaisiution tor the courts. Section 6 creates an obligation on public authorities not
o uct i 4 way incompatible with a Convenuon nght. Whether the Act has any
relevance 1 htigunon between private htigants o as wiil be seen. a controversiai
1ssue.

Secnon | ol the Act defines Convenuon rights as the naehts and fundamental
freedoms contained in the Articles of the Convenuon and two Protocols to the
Convennon set out in Schedule 1 to the Act. Provision is made or subsequent
amendments to the Act whenever the United Kingdom raufies further protocols.
Secnion 2 of the Act directs courts in deternmning any queston which arses in
connection with a Convenuomrigeht ro (ke (o aecount judgments. decisions or
advisory opinons of the European Court of Human Rignts. opinions or decisions
of the Commission and decisions ot the Commuittee of Minmisters.

Secrtion 3 constitutes a general direction that so far as it is possible o do so
primary and secondary legislauon—whether enacted before or after the [998
Act—must be read and given etfect in a way which ispecompatible with Conven-
tion nghts. The Actiself recognises that it will not always he possible 10 achieve

* See 0o (e reference v the European Coavenuon n the Preamole o the Single European Act
119861

“[1986] E.C.R. 1651

“*anre, para, 0—39

“S. Grosz. |. Beatson and P. Duifv, Human Rights, The [998 Act and the Ewropean Convenrion
12000 Sweet & Maxwell): Human Rights Act 1998: A Practtioner’s Guide (C. Baker ed..) (Sweet &
Maxwell, 1998 J. Wadham and H. Mountneld. Human Righis Act /998 (Blackstone. 1999y R.
Clavion and H. Tomlinson. The Law of Human Rights 1Oxford. 2000,

™ Cm 3782.



THE HUMAN RIGHTS ACT 1998 477

the desired compatibility because it goes on to provide in section 4 thal the
superior courts listed in section 4{2)"” can make a declaration of incompatibility
where satisfied that primary legislation or secondary legislaton which 1s validly
made within the terms of the empowering statute. is incompatible with a Conven-
ton right. This is m deliberate contrast to the position under the European
Communities Act 1972.7% a contrast specifically adverted 10 and defended in the
White Paper. Section 5 makes provision for the right of the Crown to intervene
in any proceedings whereki court 15 considering whether to make o declaration of
incompatibility.”

Since the Courts cannot strike down legisiation for incompatibility. section 10
provides power for ministers 10 amend offending legislavon by remedial order
(see later at paragraph 29-034i. This special procedure apphes only where the
minister considers there are compelling reasons for proceeding under secuon 10.
In other cases amendment will require legislaton in the normal way.

In an attempt o ensure that. legislanon enacted in the future does not inad-
vertently infringe Convention rights. section 19 requires the mimster in charge of
a Bill to make a statement of compatibility before the Second Reading or 1o draw
the House s attention to the Government's wish to proceed with the Bill although
a slatement of compatibility with Convenuon rights cannol be made.

Section 6 makes it unlawful for a public authorty 10 act in a way which is
incompatible with a Convenuion rnight except where the public body could not
have actled differentiy. Pubiic autnorry 1s defined as including a court or tribunal
and any person certain of whose tuncuions are funcuons of a pubhic nature

Secuion 7 allows any person who claime that a public authority. other than a
court. has acted or proposes 1 act a4 wayv which s unlawrul under secuion 6.
W bring proceedings i the appropriate court or tribunal or rely on the relevant
Convenuon right in any proceedings. butconly if he is (or would ber 2 vicum of
the uniawtul act. Secnon 7(7) specincaliv states that a person 1s @ vicum for the
purpose of such proceedings if he would be a vicum tor the purposes of Article
34 of the Convention i relation w proceedings i the Court of Human
Rights.

In the case of a.claim that a judicial act mirmges a Convenuon nght. section
Y reguires that proceedings must he brought by wayv of appeal or judicial review
or i such forum as mayv be prescribed by rules.™

Secuion N provides that @ court which finds that @ pubiic body 1s acting
unfawfully under the Act may grant such remedy within its nower as 1t considers
just and appropriate. This may. 1 the case of a court with power o order
damages or the payment of compensauon. nclude an order for damages. In
awarding damages the court 15 specifically directed by section 8(4) to take into
account the principles apphed by the European Court of Human Rights in
exercising its junsdiction under Article 4] of the Convention ™

Arucie 13 of the Convention. which guarantees an ettective remedy 1o any one
whose rights have been infringed. s not inciuded among the Convenuon rights

The House of Lords. the Judicial Commuttee. the Courts-Marual Appeal Court, the High Court ol
Justiciary siung otnerwise than s a trnial court of the Court of Session. the High Court or the Coun
of Appeal in England. Waies or Northern lIrelind
R Secretany of Staie jor Trade and Indasrey ex po Faciortame Lid [1990) 2 AC. 85 R v
Secretary of Siate for Emplovment ex p. Equal Opportunines Commssion 19931 1 A.C 1. HL.
RO AL tdomder of Appropriate Minisieri The Tomes. March 21, 2001
* Grosz. Beason and Duffy. op. cir. p. 142,

* L. Leigh and L. Lustiganten. “Making Human Righis Real. The Courts. Remedies and the Human
Rights Act”™ (1999) 58 Camb. L.J. 504,
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set out in Scheduie | 1o the 1998 Acr, While this omission may seem curious,™
it is doubttul if it has any sigmificance since section 3 is sufficiently widely
worded to allow the courts to grant effecuve remedies and. in the case of
Jdamages. specific reference 1s. as has been seen above. made 1o the junsprudence
of the European Court, If. of course. a litigant teels that he has been deprived of
an effective remedy he wiil be able. as betore the Act. to appeui to Stras-
bourg.

Sections 12 and 13 of the Act are responses [0 misgivings expressed by the
media and refigious orgamsations during the passing of the Act. To the extent that
thev are consistent with the Convention they are otiose: to the extent that they are
inconsistent they are storing up trouble for the future. Section [ 2(2) prevents the
making of interim injuncoions without the party affected bemng warned. uniess
there are compelling reasons why he should not be, Secuon 12(3) restnicts the
discrenon of courts to make such orders unless the court is satsned that the
applicant s likely to establish at tnal that publicauon snould not be allowed. This
provision applies to all cases mvoiving freedom ot expression.™ Secuon 1204
directs the court to have particuiar regard to the importance of the Convention
right to reedom of expression and. in cases imvolving ~“journalisuc, lierary or
artstic matenal ™. o have regard 1o the extent to which the maternal has. or s
dbout to. become avuiiuble to the public or it is or would be n the public interest
for the material o be published: and any refevant privacy code. The lauer
remarkubly vaguce phrase presumably mcludes. for exumple. the Press Com-
pluints Commission Code to which newspapers are e2xpected to adhere ana
similar voluntary codes which may be adopted by selt requlatory bodies such as
the Broadcasting sStandards Commussion.

Secuon |3 provides that 4 court, imsdetermining any quesuon arising under the
Act which may atfect the exercise by a religious organisanon ctselt or its
members collectively) ot the Convenuon right to rreedom of thought. conscience
and religion. must have particular regard to the importance of that right.** As will
be seen helow. only the Churcn ol England (or Church ot Scotland) can be
regarded as a public authority tor the purposes of the Act. Thus this section can
only have any significance n cases involving other religious organisations o the
zxtent that the-Act may be invoked against parties under secuon 6(3) or as
discussed later. against private individuals.

Finallyv 1t shouid be noted that section 11 provides that nothing in the Act
restricts any nghts under the exisung laws ot any part of the United Kingdom or
orevents the bringing of proceedings which can oe brought apart rrom those
provided for in section 7 to 9.

The wording of the Human Rights Act raises a number of problems. in the
solving of which commentators have been quick to reter to the debates i both
Houses. as reported in Hansard. in reliance on Pepper v. Hart.*® Mimisters. too.
were well aware of that case which leads to one reasory for doubting the wisdom
of rthe 1ule laid down there: it may result 1n ministers deliberately railoring

** Inspired. according to ministerial comments during debates on the Bill. by d fear that its inclusion
mught encourage the courts 1o be oo adventurous n devising remedies and awarding damages.

** Equity had connned its extreme reluctance to grant interim injunctions to cases of libel: Bonnard
v Perrvman [1891] 2 Ch. 269.

“* P. Cumper. “The Protection of Reiigtous Rights Under Secuon 13 of the Human Rights Act”
[2000] P.L. 254. '

*11993] A.C. 593, HL. See ante for cniical comment para. 437,
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remarks in both Houses with a view 1o affecting the interpretation of legisia-
tion.®®

The fundamental conundrum with' which the courts will have to grapple is the
meaning of the rule about the interpretation of legislation contained in section 3.
In solving that. as in dealing with other issues. there will be invocations of the
need for the courts to approach the legislation broadly and purposively. not in a
narrow and legalistic way.*” Whether this approach can or should be described as
a generous approach 1s ifelf a matier of dispute.**

Where a statutory provision is genuinely ambiguous a courl. following section
3. will have no difficulty in finding a meaning that is consistent with the
Convention—which may mean a claim fails. of course. For example. a section
which in ambiguous terms restricts the right of free speech mav be consistent
with the Convention because the ambiguous restrictions can be read as justifiable
within the meaning of Article 10. Interpreting ambiguous provisions in & way
which is consistent with the Convention®™ or principles of International taw®" or
principles of the common law*”" is nothing new. But if a siawite unambiguously.
for example. reguires an accused person. contrary lo Article 6(2). to prove his
mnocence. what is the court 1o do? Mr Straw and Lord Irvine may believe that
the courts can “read words™ into the section.” but what words? It is assumed in
the Act that in some cases the courts will not be able o twist a statute into
consistency with the Convention: hence the need for the declaration of incompai-
ibility provided by secuion 4. Exampies taken from cases reiaing 1o Communin
law are not authoritative. precisely because the Human Rights Act is not based
on the supremacy of Convenuon lav. Morsover. in cases such as Lisier v Forth
Drv Dock and Forth Esiwary Eneineerme™ the House of Lords knew what
Community faw required and so could fairly precisely identity the words neces-
sary 1o make the United Kingdom regulations.consistent with that law. In a case
imvolving alleged incompatibility with the Convenuon the issues mav be tar less
ciear. Should the Court implv words 10 deal with the facts of the case before
them™ Or try to redrait the relevant legisiavon o ensure compatibilinn in all
tuture potential hiigaton invoiving that provision.™

The government has indicated that where a court does conclude that a statute
1s mcompatible with the Convenuon and makes a deciaration 1o that effect.
amending legislation may not necessarily be introduced. In such cases litigants
could. of course. pursue their claims at Strusbourg.””

o Amhologies of extracts trom Hansard are available in Wadham and Mountfield. ap. o Appendiy
40 F Kiug, "The Human Rights Act 1995, Fepper 1. Harr and Al That™ 11999] PL_ 246

S AN -Gen of Trinidad and Tobago v. Whaeman 119911 2 A.C. 240. 247, per Lord Keith who said
this approach to mterpreung written constitutions 1s particulariy true of those provisions which are
concerned with the protection of human rights

“ R. AL Edwards, “Generosity and the Human Rights Act: the nght interpretation™ [1999) P.L 300
"l A1 drastically alers exisumg metnods”. F Bennion. “What imterpretanon i possibic unde
section 3¢ of the Human Rights Act 199877 12000] PL. 77. 91

e Anormey-General v BBC 11981 A.C. 303, HL

" The Zemora [1916] AC. 77, PC

M Waddmzion v Mial 11974) 1 W.LLR. 683, HL: R v West Yorkshire Coroner ex p. Semith 11983]
Q.B. 335

" Klug. op. en. 252-255. Are Acts of Parhament reallv 1o be interpreted by the words of Lord
Chancellors taken from lectures. however “robust™”

“11990] | A.C. 5346, HL.

** See further. G. Marshall. “Two Kirds of compatibility: more ahout section 3 of the Human Righis
Acl 19987 [1999] PL. 377,

¥ Stalement by the Lord Chancellor. Sepiember 20. 2000.
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The next issue which arises has been described as that of the honzontal effect
of the Act’—although it 1s suggested tha: that term 1s best avouded because of
the risk of confusion with the position in Community law."” The object of the
Act. effected in section 6, 15 0 make it unlawtul for public authonties to act in
4 way which is incompatible with a Convention right unless required to do so hy
orimary fegislution. Is it. however. possible that the Act may also impose duties
on private parties relating w Conventon rgats! The argument lor such effect
mainly centres on section 63, a seemingiy innocuous defimition provision o the
effect that for the purposes of the section “public authority” includes "2 court or
ribunal™ . But since section 6( 1) forbids public authorities 1o act m ways which
are incompauble with Convention rights. courts. it is argued. are similarly ~o
forbidden—a pronibition which applies to all their acuvities mcluding deciding
the law in disputes hetween private purties, Thus. if the nght (o privacy suaran-
teed by Article 3 can be invoked in an action against oublic authorities i tollows
that sinee the Courts are public authorities they o must recognise and abide by
the Convenuon riies on privacy if X sues a newspaper or his neighbour. Put 1n
such terms the argument destrovs what is clearty the basic concept of the Actund
i s ditficult to believe the Courts would accept it

Full effect 1s given o section 603) m 4 way which 1y consistent with the
concept underiving the Act if it s nterpreted 0 mean that the courts as puplic
author:tes are bound by those Convention rights wiich arfect them as courts.
Chus courts are bound. i hearnng cases. by Arnele 6 of the Convennon Lo ensure
4 fair heanng and w0 respect the other procedural nghts suaranteed hy that
Arncie.

The ucts of private mdnviduals may be selevant m actions under the Act
hecause 0l the possimility recognised by the Strusbourg case law. that public
authorities may be under positive duties to lake steps (o prevent breaches of the
Convenuon” that. however. is not giving the Act “horizontal effect”.

The increased emphasis on human reghts which is expected as a conseguence
of the Act mav, independently of the legal eifects of the statute. lead to a greater
willingness on the part of the courts to develop common law rules in this arca.
1s other factors had. as seen above.™ encouraged judicial recogmtion of funda-
mental rghts in the vears before the Act s enactment. Conversely, the argument
might prevasl that impiicitly at least the Act makes out the proper sphere for the
protection of human rights 2nd in implementng s possibly far-reaching etfects
the courts should not be over anxious o inaugurate controversial developments
in other areas ot the legal svstem.

In describing the scope of the Convention nghts and their interpretation by the
Strasbourg Court reference will be made to “the margin of appreciation”™’
allowed 0 nanonai authorities in determining what limitations on rights are
required bv the reulities of their own societies: thus in Lawlesy it was for the Irish
Government 0 Jetermine whether there existed a pufglic emergency threatening

M. Hunt. “The Horizontal Effect of the Human Rights Act”™ [1998] PL. 423: Sir William Wade.
Q.C.. “Horizons of Horizontality " (20001 116 L.Q.R. 217. See for a survey of varous views. Clayton
and Tomtinson. ep. cut.. paras 3.74-3.99 See aiso J."Howell. “Honzontal Applicauon: [ts Possible
Impact on Land Law ™. Chap. 9 in Medern Studies in Properry Law (E. Cooke ed.. Hart. 2001

"7 Buxton L.J.. ~The Human Rignts Act and Private Law™ (20000 116 L.Q.R. 48.

“* post. para. 22-030. .

** posi. para. 22-002.
! post. para. 22-030.
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the life of the nation. unless the Strasbourg Court concluded such determination
could not be justified.” As a doctrine developed by Strasbourg to reflect “the
subsidiary role of the Convention in protecting human rights™ [as opposed to] the
initial and primary responsibility for the protection of human rights {which] lies
with the contracting parties”” the margin of appreciation logicallv cannot be
applied as such by domestic courts.” That does not. however. mean that a court
can substtute its decision on the need for legislation restricting freedom of
expression for that of Parlfiment or substitute its decision for that of & minister
refusing access to the media to prisoners. The roles of judge. administrator and
legislature remain distinct.™ The approach of the courts will be analogous to that
with which they are famihar from judicial review. The role of the court s not o
approve legislation or ministerial decisions but to decide that thev are lawful
because thev fall within the limits of_their powers. Traditionallv this has often
involved using the terminology of Wednesbur unreasonableness”: was this a
decision no reasonable minister could reach. (Review of primary legislation
could not. before the Human Rights Act. take place. Delegated legislation was
examined for its legalny by reference o wirra vires). In its new duues under the
1998 Act the Courts. taking account ot the Strasbourg jurisdiction. will have 1o
develop a more clearly articulated set of principles for setting acceptable legal
limits to legislation and executive acuions. These will lareelv be tound in the
terminology of the European Court as it developed its case law on justifiable
grounds for restricting Convenuon nghts. for exampie. is the restrichicn propor-
vonate to the aim in view? Is the restriction necessary in a democraue society?
Domesuc courts. too. will presumably be justined i delerring more willingly 1o
the views of the legislature and executive mn such nelds as nauonal securnty than
in an issue such as resiricnon of land use i peace ume.

The exisience of an English (or Scotish) decision on a dispute relating 1o
Convention nght may affect the apphicavon of the margim of appreciauon
doctrine by the Strusbourg Court if that dispute finally goes 10 that Court. For
example. if an Enghish court found a new statute extending the law of blasphemy
to be mcompatible with the freedom of rehigion guaranteed by Arucle 9 and
Ircedom of speech guaranteed by Article 10, the Strasboure Court in such
circumstances might well feel less need 1o defer the views of the State authorities
that such restricions were needed by the “vital forces of their countnes™ when
the courts of that country had reached a differemt conclusion

Whatever the outcome of the debate on the misleadingly named “horizontal
eftect”™ of the AcL. the meamng of pubiic authority will be of central importance
in future lugation. Secuon 6 offers no defininon of & concept central 1o the
legislanon. It includes. by subsection 3. (i) a court or tribunal and (b) any person
certain of whose functuions are functons of a public nawre. It excludes Parlia-
ment. except the House of Lords in its judicial capacity tsubsections 3 and 4). It

= post. pare, 22-026

“Harns. O'Bovie. Warbrick. op, ¢ p 14

* Clayton antl Tomlinson. paras 6.82-6.85. Hence the importance of .2 of the Human Rights Act: the
domesuc courts are not bound by decisions of the European Court: they are 1o “take into account™
any such decisions. s0 enabling them 10 disregard the margin of appreciaton.

“See Rov D.PE ex po Aebuene [2000) 2 A.C. 320, 380 per Lord Hope.

" Assaciated Provincial Prenerss Houses Lid v. Wednesbury Corporanion 11948] ) K.B. 223. CA: pos:
Chap. 31.

" post. Chap. 31.
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also provides that any person within subsection 3(b) is not a public authority if
the nature of the act 1s private. Public authority 1s not a term of art in English law
and the courts will have to determine the applicability of section 6 on a case by
case basis. No doubt. in so doing. they will be guided by case faw on the
availability ot Judicial Review and the developing distinction between public and
private law. Bodies exercising legislative or common law powers, as opposed 10
those resting on a contractual basis. are prima facie public authorities and for the
purposes of section 6. afl their activities are subject 10 the Act.” Within this
category will fall government departments. local authoriues. the police. the
armed forces.

The Church of England. it is arguable. unlike other religious bodies. is a public
authonty. It has law-making powers. exercised through the making of Meusures.
which. with Parliamentary sanction. become law and are tor the purposes of the
Human Rights Act. primary lezislanon'” and are exempt from the ministeriai
amending provisions of sectuon 10061 The structure of ils ecclesiastical courts
hus Parhamentary authornty and appeal trom them lies to the Privy Council.'' [ts
episcopacy is appointed by the monarch. on the advice of the Prime Mimster and
the two Archbisnops and twenty lour other bishops sit in the House ol Lords as
Lords Spiritual. Aguinst this legat background Mr Straw’s belier that the Church
ol England 1s not a public authority is hardly conclusive of the guesnon.'= The
basis of the authornity ot other churches in Englund. according to Enghsh law. is
contractual and the reluctance ol the courts 0 become nvoived in religious
matters 1s tlustrated in R, v Chiet Rabhi of United Hebreww Congrecaitons ex p.
Wuchmann.'* Nonetheless. arguabl¥. reiigious orgamisations and authorities.
other than those ot the Church of England may fall within section 603)(b) in
relation to any ol therr funcuons which are of a public nature. for example.
running schoois. Secuon 3. us menuoned above, directs courts (o pay particular
regard to the nght to freedom of thought. conscience and religion in any litigation
which might atfect the exercise by a religious organisation ot that right. Either
that provision 1s superfiuous or it 1s directng the Courts to give undue weight to
the nght in breach of the general principle that they decide cases under the Act
bv taking account of the decisions of the Court of Human Rights.

[n judicial review proceedings the courts have identified as public bodies. in
additon 1o those exercising statutory or common law powers. bodies created
under the Roval Prerogative'™ and even bodies exercising de facto powers in
areas where in the absence ot such a body the State would have had to provide

* See turther. Grosz. Beatson and Dutfy. op. cir. 17-21 and | 14-118.

“ For the purposes of Judicial Review, the activities ol a public body may be public (subject to review)

or privale (subject 1o the private law of tort and contract).

P 2101

" Ecclestasucai Junsdiction Measure 1963, Reports of cases decled on ecclesiasucal law appear
regularly i the Law Reports. Ecclesiasucal courts. although not subject 1o ceroran, are subject to
control by judicial review. for exampie by prohibition: R. . Chancellor of 51 Edmundsburv and
Ipswich Diocese ex p. White 11948 | K.B. 195, CA.

212 H.C. 1015 (May 20. 1998). On the legal status of the Churcn ot Scotiand. see Starr Memorial
Encvelopedia. vol. 3 paras 679 et seq.

"11992] | W.L.R. 1036. The courts may have 1o be drawn into religious controversies when warring
groups lay claim to propentv: Free Church of scotland v. Lord Overtown [1904] A.C. 515, HL. The
property of the non-established Churches 1s heid by trusiees. subject to the normal laws of property.
Exceptionally there are statutory provisions. e.g. Methodist Church Uniun Act 1929.

* R. v Crimunal Impuries Compensation Board ex p. Lain (1967] 2 Q.B. 864. CA.
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a legal framework for regulation.'* Thus there seems no difficulty in regarding
the Press Complaints Commission as subject 1o Judicial review and a public
authority within section 6(1) or 6(3) as a body certain of whose functions are of
a public nature.’®

Section 7(1) provides that a claim that an act is uniawful under section 6 may
only be brought by a victim of that act and section 7(7) provides that a person is
a victim of an unlawfulfact only if he would be for the purposes of the
Convention in the case of proceedings before the European Court of Human
Rights. In judicial review proceedings the relevant requirement is that of “suffi-
cient interest™'” which encompasses almost any litigant other than the mere
busybody.'® Thus recent cases have allowed the lawfulness of government and to
foreign governments to be challenged by environmental groups and organisations
such as the Equal Opportunities Commission to challenge legislation on behalf of
liigants unlikely to be in a position 10 do so themseives." The Court of Human
Rights interprets “vicum™ more narrowly, perhaps inevitably given its role in
relation to municipal iegal systems. It is not necessary that an individual has
suffered interference with his nghts: it suffices if he may be directly affected. for
example. a complaint that the absence of a clear legal regime puts the complain-
ant at risk of having his telephone tapped.®® The Strasbourg jurisprudence also
allows proceedings by the family or relatives of the person directly affected. for
example to challenge an immigraton decision.?” or where the alleged wrong is
a breach of Anicle 2.*? Governmental organisations are excluded from bringing
actions by the explicit wording of Article 34 of the Convention Non-govern-
mental orgamisations may bring proceedings if thev are affected in their own
right. for example. churches or trades unions.

The existence of the two tests. victim and sufficient interest. is almost certain
10 lead to confusion - and difficulties. Organisations and individuals will be
entitied 10 sue if they can bring their challenges within the himits of judicial
lfﬂewun&n(k&wﬁEwhm1meyWOMdbenwhgbklohugmcumkrmeHuman
Rights Act.”*

Secuon | of the Act subjected the effect of the Convention Rights to “any
designated derogation or reservation™. The reservation to Article 2 of the First
Protocol (the right 1o education) has been considered earlier. The possibility of

" R.v Take-Cver Panel ex p. Daafin [1987) Q.B. $15. Contrast K. - Discipitnary Comminiee of 1he
Jockey Club ex p. Aga Kian [1992) 1 W.L.R. 900

A fornori i the case of regulatory authorities established by statute such as the Broadcasting
Standards Commission and the Independent Teievision Commission

" post, para. 32-010

TR ndand Revenwe Conmssioners ey p. National Federation of Self Emploved and Small
Businesses Lid 119821 A.C. 617

" Rv Secretar of Siate jor Foreign and Commomwealth Afjcirs. ex po Warkd Developmen:
Maovemenr | 19951 | W.LR, 386. R. v Secreiary of Staie for Empiovment. ex p. Equal Opportunities
Commission [1995] 1| A.C. 1, HL. See similarly. R. v Secrerar of State for Social Services ex p. Child
Povern Action Group [1990] 2 Q.B. 540. CA: K. Secrerary of Stae for Social Securire ex p. Jomnt
Cenmcil for the Weltare of Immigranis [1997) 1 W.LR. 275. CA

* Kiass v. Germany (1978) 2 EH.R.R. 214: Opzi Door Counselimg and Dubiin Well Woman 1.
ireland (1993) 15 EH.R.R. 244 (Women of child-bearing age. although not pregnant. entitied 10
challenge laws relating (o abortion).

*' Abdulaziz. Cabales and Balkandali v UK (19§5) 7 EH.R.R. 471.

= Wolfgram 1. Germany (1986) 46 D.R. 213

** The requirement imposed by section 7 that & claimant under the Act must be @ vicum is identified
as one of the weaknesses of the Act by Clavion and Tomlinson, paras 3.84-3.87
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derogations from the Convention raises wider and potentiaily more controversial
Issues.

The Convention on Human Rights. in addition to the specific restrictions in
particular Articles referred to earlier. recognises in Article |5 the right of States
“in time of war or other public émergency threatening the hfe of the naton™ to
derogate from its obligations under the Conventon to the extent sinetly required
by the exigencies of the sitwation.* In 1988 the Umited Kingdom Government
notified the Council of Europe of its decision 1o exercise this right in refation t
srticle 3031 following the decision of the Court that the powers of detenuon
aranted by the Prevenuion of Terrorism (Temporary Provisions) Act 1984 were in
breach of that provision.”® The government referred o “campaigns of orgunised
terrorism . .. repeated murder. maiming. intmidation and violent aivil distur-
hance . .. hombing and fire-raising which have resulted in death. mjury and
widespread destruction ot property” In the view of the uovernment 4 public
emergeney exisied within the meuning ol Article 1301y, In the hght of the
provistons of the Terrorism Act 2000 which replaces eariier legisiauon the
covernment has concluded that 1t no longer needs o mantan this derogaton.="
Section 14 of the Act defines as a designated deroeation. the derogation at
present in elfect reluting to Article 3(31 and any later derogarion which iy
designated by the Secrewry of Stale ds d designated derogaton. Section 16
provides for o system ol five vearly reviews by Parliament ot deroguuons: in the
case of the existing derogation the hve veur period runs from the coming Into
Sffect of section 1(2). that is October 2. 2000, and in the case of later derogations
from the date on which the desigrafing order was made.

In lingaoon before the Strasbourg Court the question whether there 15 a pubhic
emergency und whether the measurey, derogating from the Cunvention are strictly
required are 1ssues for the Court which. not surprisingly. in this area leaves ©
State authorities a wide margin of appreciation.” [s it however. open 1o domestic
~ourts to consider the validity of the current or later derogations? At first sight 1t
might seem that they can not. Section [(2) provides that the Act takes effect
subject 0 designated derogations: the only quesuon tor the domestc courts s
whether u deroganon is duly designated within section [4.7% On the other hand.
the courts are directed. in determining questions arising in connection with
Conventon rights. o ke into account judgments of the European Court
(S.2{11. Can it be argued that this requires them (o examine tor themselves the
validity of a1 derogation! The ussertion of a government cannot. under the
Convention. be conclusive. Section 3 also directs them 10 nterpret legisiation
where 1s can be done in a way which is compatble with Convenuon rights. That
can very easily be done with reference (0 sectuons [(2) and |4 by interpreung
them as referring to derogations which are prima facie etfective but open (0
examination in the light of the prevailing facts. Once 1t is admitted that there 1s
an ambiguity in the Act it can hardly be argued that it cannot be resolved in
favour of the meaning which is compauble with th¢ Convention.

*4 Derogations dre not permitted in the cases of Articie 2 {except in respect of deaths resulting from
lawful acts of war, Articles 3. 4(1) and 7. ;

S Brogan v. United Kingdom (1989) 11 E.H.R.R. L. An earhier derogation had been withdrawn in
the belief that the Prevention oi Terrorism (Temporary Provisions) Act 1984 complied with the
Convention.

* ante. para. 19-054,

*7 Jreland v United Kingdom (1978) 2 EH.R.R. 35

8 Grosz. Beatson and Dutfy, op. cir. para. C15-05.
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The Convention Rights

It is impossible here to examine in detail the rights guaranteed by the Conven-
tion as these have been developed by the European Court of Human Rights.?
Some important general issues and possible areas likely o be of particular
concern 1n domestic litigation can. however. be identified,

The case law of the Court of which the United Kingdom courts must take
account {Section Z)—has established a number of general principles. The Court
has emphasised that the Obnvention must be mterpreted in accordance with the
general principles governing the interpretation of treaties. 1t must be interpreted
in good faith. in the light of its object and purpose*’—the purposive or leleo-
iogical approach to interpretation. The protection given 10 Convention nights
must be real and effective. for example the right to a fair trial (Article 6) may be
iliusory in the absence of a right 10 legal aid.*' The Convention is & “living
mstrument™ which is 1o be interpreted in the light of changing conditions.** This
approach 1s particularly important in areas where the views of society are subject
to vanation from generation to generation for example in the field of sexua
mores.** i

The Court has also developed general guidelines in determining the extent to
which rights guaranieed by the Convention may be restricted. Apart from Article
3. which prohibits absolutelv torture or human or degrading treatment or punish-
ment. Articles normaliy state a right in general terms and then 20 0n 1o recognise
the possibility of resinctions such as are prescribed by law and necessarv m a
democratic sociery for example in the interests of public security. for the preven-
von of disorder or crime. for the protecion of health or morals. or for the
protection of the nghts and freedoms of others, '

The court has held that where a State .seeks o Justify @ resiriction on a
Convention right it must be able to pomnt 1o a specific legal rule. whether of
domestic. international or Community law. To Justify a restriction & “law ” must
be accessible 10 citizens affected by it and 1t must be formulated with sufficient
precision 1o enable citzens to regulate their conduct. Thus restrictions on prison-
ers correspondence which were imposed on the basis of unpublished Prison
Orders could not be said 10 be imposed by law."" A hinding aver order for
conduct “conira bonos mores”™ imposed on hunt sabateurs was 100 1mprecise o

“" For comprehensive accounts see D. 1. Harris. M. O'Bovie and C. Warbrick. Lav o7 tire Etropean
Convennon on Human Rigiis (19921, F. G. Jacobs and R. C. A White. Tire Eurapean Convention an
Human Riphts (2nd ed . 19961, R, Clayion and H. Tomhnson. Tie Law of Human Kreins 10x10rd.
200N

Y Golder 1. Unued Kingdomi 11975) | EHR.R. 524

Ay reland (1979) 2 EHR.K. 305, In Arce v haly (1981) 3 EH.RER. | the Court suid the
Convenuon was intended 10 protect *“nol rights that are theoreticai or illusory but richis thar are
pracuical and effective ™

" Tvrer v UK (1978) Series A. No. 26: 2 E.H.R.R. |

A behef which represented unquestroned orthodoxy in vear X may become queshonable by vear
Y and unsustamable by vear 2 per Lord Binghum MK in B 1 Mimesiry of Detence ey p. Smith
11996] Q.B. 517, 554.

= The prevention of disorder or crime occurs 1n Are. 8 tright 1o respect for private and family life).
ArL. 10 tireedom of expression). Art. |1 (freedom of assembiy and associanon). Other tactors listed
above are relerred to. e.¢. in ArL. 6 (right o a fair trial ). ATt 8. Art. 9 (freedom of thought. conscience
and religion). Art. 10, Art. | 1. Reference 1o restricuons prescribed by law are found in the Articles
cited here and others, e.g. Art. S (right 10 hberty and security), Art. | of the First Protocol {protection
of property). Other Articles require the establishirent or protection of rights by law—e.g. Art. 6 (nght
to u fair trial before an independent and imparual tribunal established by law). Ar. 12 (night 1o marn,
according 1o the national laws governing the exercise of this right).

" Silver v. United Kingdom (1983) 5 EH.R.R. 347.

2

.
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be justifiable within the limits on free speech in Article 10." French law which
authorised the tapping of telephones was held to be insufficiently precise in the
light of the gravity of the interference with the nght to privacy posed by
telephone tapping.”’

The burden of showing that a restricnon is necessary i a democratc society
is on the State. “Necessary™ does not mean mndispensable. at one extreme, but
netther does it equate with usetul or desiraple.™ The Court requires. before a
restriction can be justified as necessary, 10 be sausfed that there is a pressing
social need tor interference wath the rignt and that the interference s no more
than is required—ihat it is proportionate to the legitimate aim being pursued.
Exceptions (o rights are Lo be narrowly construed. ™

On the other hand the Court 1s conscious of the tact that state authorities are
better pluced to evaiuale the necessity of a partculur restricnon in i pdrm_uiar
situation and hence allows to natonal authortties “a margin of appreciation”,™
This is likelv o be parucularly significant in areas of subjective judgment where
cultural and refizious traditons vary among the signatory states.

Although much of the Convention, and the case law of the Court. deals with
interference with rights. the Court has recognised that positive obligatons may
have o be imposed on States 1f the protection given to Convention rights 1s o be
real and effecnve.*' The nght to peaceful assembly may require. for example.
positve steps on the part of State authonty o protect ciuzens who wish 1o
assemble against threats from others.”  Agan a group of ciizens may be entitled
(0 expect the authorities 1o lake.posifive sieps 1o protect their religious feelings
from being offended by the pubheation of material which. to them. 15 blas-
phemous or, in similar ways, upsetung =

Article | of the’ Convenuon. whien 1s not reproduced in the Schedule o the
Human Rights Act. imposes an obligation on the signatory states Lo sccure (o
everyone within their junisdiction the rights and freedoms defined in the Conven-
tion. In the case of the United Kingdom the enactment of the Human Rights Act
is itself a sigmificant event in discharging that obligauon.

Article 2 guarantees the nght to life. it did not outlaw capital punishment
following conviction by a court,for a crime for which that penaity was provided
bv law. The Sixth Protocol. however. now forbids the death penalty except in
time of war or imminent threat of war.™ The Article refers to the nght to life
being protected by the law. The meamng of that provision was considered in
Osman v United Kingdom*® where the Court held that the failure of the police to
prevent injury 10 a young boy and the death orhis tather at the hands of a teacher
who had developed an obsessive attachment to the boy was not a breach of
Article 2. What is required in each case depenas on all the circumstances and
involves. in a case such as Osman the balancing of the nghts of the aileged

* Hashman and Harrup v (Unied Kinggom (20000 30 E-H.R.R. ga1.
? Krusiin v. France 119900 12 EH.R.R. 547. A fortion. Malone v. Unuiied Kingdom (1983) 7
E.H.R.R. 14 (lelephone tapping regulaied by unpublished ministenal guidennes).
* Hanavside v Umited Kingdom (1976) | EHRR. T37.
" Siiver v. Umlerl Kingdem 11983) 5 EH.R.R. 347.
“ Handvside v United Kingdom supra. For the position of domesuic’ courts. see ante para.
22023,
*1 See above, n. |2 on para. 22-038: Airev v /reland (legal aid).
** Plantorm .-irr:ze fiir das Lepen v. Ausrna (1991) 13 EH.R.R. 204.
* Oto-Preminger-institut v. Austria (1994) 19 EHR.R. 34.
** See post. para. 22-045. n. 19. ' '
“11999] Fam.L.R. 86. See 100 Re A (Children) [2000] 4 All ER. 961, CA.
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wrongdoer against the feared risks to the potential victim. In Jordan v UK*** the
European Court held that a failure by the State to conduct appropriate investiga-
tions into deaths of persons caused by agents of the State was in itself a violation
of the right to life ‘guaranteed by Article 2. The second paragraph provides that
the deprivation of life is not in contravention of the Article when it results from
the use-of force which is no more than absolutely necessary in the defence of
persons against unlawful yiolence. to effect a lawful arrest or to prevent an
escape by a person lawfully detained or to quell a riot or insurrection.*® Obvi-
ously Article 2 will be relevant in any situation where. for exampie. a house-
holder has killed an intruder or police have caused death in the circumstances
envisaged in the Article: in such cases the guestion for the court will be the extent
to which the Convention imposes a stricter test than that of the common law or
the Criminal Law Act 1967. section 3. namely such force as is reasonable in the
circumstances.

Article 2 may. however, tum out to be relevant in other areas. 1t might be
argued. for example. that public health authorities have failed to protect life by
failing 1o provide adequate resources in terms of intensive care units. facilities for
surgical procedures of various kinds such'as orfan transplantation or the provi-
sion of expensive drugs. The question of withholding treatment from a pauient in
a permanent vegetative state may be open 10 reconsideration.”” Legislauon on
highly charged issues such as abortion.and euthanasia will also now be subject
to judicial consideraton in the hght of therr compliance with the Conven-
ton.**

Article 3 (the prohibition of torture and*inhuman or degrading treatment or
punishment) is interesung in not allowig any derogauon from its terms. Torture
1s never permitted even to extract informauon in times of war or terrorist
violence. Torure involves suffering of particuiar intensity and cruelty. Sophisti-
cated techmques of interroganon may be inhuman or degrading without amount-
ing 1o torture.™ Nouons of what 1s degrading change with the times. as evidenced
by the decisions of the Cournt finding corporal punishment as ¢ judicial sanction
degrading™ and. at least in some circumstances. domesucally admimistered
pumshment.”’ In Costello-Roberis v, United Kingdom® the Court did not find. on
the facts. that corporal punishment of a voung bov in school was degrading. In

0 The Tunes. May 18, 2001,

 MeCann, Farrell and Savage v. United Kingdom (1996) 21 EH.R.R. 87: Aava v Turkev (1999 28
EHRR. |

*? For the present law. see Airdale NHS Trust v, Bland |1993] A.C 789, HL and Re A (Children)
supre

4% For an unsuccessiul attempt 10 invoke the Convention, see Paton v Umired Kingdom (1980 3
E.H.R.R. 409: applicavon by father compluining wife had had abortion against his wishes reiected by
Commussion.

* dreicnd v United Kimedom (1978) 2 EH.R.R. 25 (Prisoners made 10 stand against walls: deprived
of sleep. lood and drnnk: made 10 wear hoods. subjected 1o conunuing noise ). Tomasi v france (1993)
15 EHR.R. | (Slapping. kicking. threatening with a firearm. handcufied. deprived of food “and so
un” ). A number of cases have concerned Turkey, Askov (1996} 23 E.H.R.R. 555, Avdin (1997 25
EH.RR. 251: Seicuk and Asker (1998) 26 EH.R.R. 477, Sec 1o Ribitsci 1. Ausirio (1995) 21
EH.RR. 573.

M vrer v Unmited Kingdom (1978) 2 EH.R.R. 1. (Isle of Man: see posr paru. 35-002).

A v United Kingdom (1999) 27 EHR.R. 611.

1995y 19 EH.R.R. 112. Campbell and Cosans v. United Kingdom (198214 E. H.R.R. 293 invoived
a breach of Art. 2 of Protoco! I: parents” objection to threat of corporal punishment based on
philosophical convicuions which were entitled 1o be respected. Corporal punishment in all schools is
now forbidden by section 31. Schoal Standards and Framework Act 1998
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Price v. United Kingdom* the Court keld that the detention of a severely
disabled person in a police ceil and later i prison amounted in the circumstances
1o degrading treatment contrary (© Article 3. Although there was no intention 1o
humitiate or degrade the prisoner her ill rreatment reached the minimum level
required Lo constitute a breach or the Article.

Although the English courts have been reluctant (o ailow ltgation about the
conditions in which prisoners are held.”” they wiil now have to be prepared o
consider whether the treatment of prisoners s degrading within the meaning of
the Convention. for example the use of handeutfs. inumate body seurches. the use
of solitary confinement or other punitive regimes. Similar consideration may
apply to claims by patients detained i mental hospitals.™

Another area of law where reliance may weil be placed on Article 3 s that of
extradition and deportation. In Soering v Unired Kingdom® the Court held that
the extradition of @ German national to the United States to tace a charge ol
murder and the likelihood of 1 sentence of death was contrary @ Article 3
Although the death penaity itself could not thetore the adoption of the Sixth
Protocol) amount 1o inhuman or degrading punishment. the Court took account
of the likely conditions of detentien after conviction. the lengthy period spent in
“death row” subject to o harsh regune and exposed to mental stress.™ A similar
approach was tiken with regard to deportation in Cruz Viras v Sweden™ where.
however, the claim. of u real ask of iil-treatment by the Chilean authorines. if
returned to that country, failed on the racts. .

Arucle 4 prohibits slavery and forced or compulsory labour. It has given rise
o little case law and seems to offer little hope to even the most imaginatve
litigant.

Arucle 3 (the right to liberty and security of the person) on the other hand has
been the basis for considerable case law and may provide opportunities for
challenges to domestic law over a wide area. Many of the provisions of Arucle
3 are relevant o issues discussed later i Chapter 23, Immigration and Deporta-
tion. in Chapter 24, Freedom of Person und Property and in some specinc
instances to Terrorism. discussed earlier in Chapter 19. An important aspect of
Article 3. which nas already shad. an impuct on our domestic law through
decisions of the Court is the requirement 10 paragraph + that anyone deprived ot
liberty by arrest or detenuon can take proceedings by which the lawfulness of his
detention can be speedily determined by a court and his release ordered 1t the
detention is not lawful.

The person or body determining the lawrulness of detention need not be part
of the normal judicial structure of the state but must be independent ot the
executive und the parties, and imparual. The judicial character of the bodyv also
involves the ability to make a legally binding decision. Thus a mental health
review tribunal was held not to sausty paragraph 4 because it could only make

2+ The Times. August 13, 2001, (Difficuities in using lavatory. humuiiating treatment at hands of male
prison officers: initiai period in prison ceil wnen she sutfered from extemely cold condinons: lavatory
\naccessible: emergeney buttons and light switches out of her reach.)

YR 8. of S. jor Home Dept ex p. McAvov [1984] | W.L.R. 1408: R. v Depury Governor o]
Parkiwrst ex p. Hague [1992] 1 A.C. 38. HL and see post Chap. 24. b

“ For details of case law involving a variery of unpleasant situations see Harris. O’Boyic and
Warbrick. op. cut. pp. 61-73.

“(1089) |1 E.HR.R. 439. See too Chahal v. United Kingdom (1996) 23 E.H.R.R. 413.

* See post Chap. 37 for Privy Council decisions on inhuman and degrading treatment in relation o
the death penaity. :

7(1991) 14 EHR.R. L.
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4 recommendation.** Similarly, although the Parole Board had the necessary
independence and impartiality it lacked judicial character in cases where it lacked
power to make binding decisions.™ Difriculties have arisen under the English
legal system where cenvicted prisoners are sentenced 10 indeterminate periods of
imprisonment. for example. a discretionary life sentence or. in the case of
Juveniles. to be detained during Her Majesn’s pleasure. In such cases. in the
view of the Court. there is a right 1o a regular judicial review of the detention to
take account of possible cﬁanges-in such factors as likely risk to the public and.
particularly in the case of juveniles. intellectual and emotional development.*"

Even where there is a nght of challenge 10 a judicial tribunal it may fail 10
sausfy the requirements of Article 5 if the grounds which the tribunal may
Investigate are 100 narrowlv resiricted—an issue which may arise in Enghsh law
1IN connection with the distinction berween.appeal™ and “review™ °' Thus in
Weeks 1. United Kingdom= a right 1o chalienge the continued detenuion of a
discretionary life prisoner did not satisfv the Arucle since the ground of the
decision by the Home Secretarv—that the prisoner remained @ daneer (o the
public—was not open 1o guestion hy the court. But the Courl. even in a case
where it found English law defective in 118 remetiies. has emphasised that Article
504} does not mean that in examining the legality of detenuon a court must be
entitled 1o substitute its won decision for that of the decision-making authority
“on all aspects of the case mcluding guestions of pure expediency.”¢”

A right 1o compensation tor wrongtul arrest or detention is aiven by Article
5t5). Compatibility with the Convention 1s achieved under the Human Rights Azt
by two provisions: section 8(2) provides gencrally for the awarding of damages
by courts for the wrongful acts of public bodies. In the case of “ludicial acts done
n good faith™ damages are not available in proceedings brought under the Act.
otherwise than o compensale a person 1o the extent required by Anicie 3(5)sec-
ton %3, )

Arucle 6 (the right to a tur wrial) has been deseribed as having a posinon of
pre-eminence i the Convenuon. both because of the importance ol the right
involved and the volume of applications it has attracted.™ There 1 no reason 1o
believe 1t will be less significant in a domestic seting. extendmg as 1t does over
the enure field of civil and criminal lingaton and. 10 a certwin extent. Lo
proceedings before disciplinary and admimstrative tribunals and hevond.

Paragraph (1) applies 10 the determination of “civil rights and obhgations™ and
criminal charges. the subsequent paragraphs 1o criminal proceedings alone. Civil
rights and obligations are not confined 10 what continental svstems would regard
as private law rights, in common law svstems typically claims in ot and contract

AL Lnied Kmgdom (1981 4 EHER.R. 185 This necessitated o change in the Taw: Mental Health
Act 1983 60,7274 A number of outstanding dithculues in Engiish law in the hght ot the Court's
decrsion in Wintererp v The Netrerlands (19793 2 EH.R R 387 are discusse 1n Human Rivtins Act
TOus A Practinener s Guide ted. Baker 1998, Chap. 1l

U Weens v Unired Kingdenn (1988) 10 E.H.R.R. 293, Agam. the law was chunged: Crmnnal Jusuice
Act 1991, 5,34

" Tovnne, Wilson and Gumnel! 1. Unned Kingelons (19917 13 EHRR. 666 tdiscrenonary hic
senences): Hussam v United Kingdem (19961 22 EHR.ER. | (detention during Her Magesty's
pleasure )y Toand Vv Unived Kingdon [2000) 23 EHR.E. 121

" See post Chap. 32

““11988) 10 EH.R.R. 203,

" Chahal v. United Kingdom (1996) 23 EH.R.R. 413 The scope of review appropriate may vary
with the various categories of cases lisied in Arucle 5(1) which. in trn, may lead to differing views
on the adequacy of habeas corpus as a remedy under the Convention): post para. 24-034 e1 seq.
* Harris, O'Boyle. Warbrick. op. cit.. . 164.

22036



22-037

490 RIGHTS AND DUTIES GENERALLY

or the law of trusts. The Court has extended the protection of Artcle 6 to such
issues as disputes berween citizens and public authorities relating to land use.
planning. water nghts and other property matters. The granting ot licences to run
businesses or 0 practice a profession have similarly been -brought within the
Article. Social security henefits may be regarded as giving rise o civil rights for
the purposes of Artcle 6.7 Criminal cnarges are those w hich the relevant state
so characterises but also other proceedmes which share the qualices normally
reparded as typical of criminal proceedings, in partcular the nature of the offence
and the severity of the sanction.” This leaves open the guestion whether. in
particular cases. proceedings are criminal and entitled to the luil protecuon of the
provisions of Articie 6 or merely disciplinary. when they might well snll faii
within Article 611)."" The right guaranteed by Artcte 611 is o a fair and public
hearing within 4 reasonable ume by an independent and impartial ribunal
established Dy law In Godder v United Kingdom™ the Court held that Article
k) was meaningiess unless icimphiedly guaranteed the nght of aceess 1o a court.
Hence the retusel by the Home Secretary of permission (o i prisoner o wiile o
& lawver with o view to initiaung legal procesdings was in breach ot the
Com enuon. A courl or tribunal cannot fe independent unless its members have
securty of tenure and dare [ree rom pressire from particularly. the execunve. The
Court has held. for example. that o planmng inspector lucks the necessary
independence because he 1s appomied by 1 Secretary of State and his appomt-
ment cun be revoked atany nme ™ In McGonnetiov Unired Kingdom™ the Court
found a breach ol Article 6 wherg the same person was President of the States of
Detirerauon the legislature of Guemnsey) and the sole professional judge in the
Roval Court where he ~at with lay jurats.

Reference has aiready been made to the impact of the Convenuon on the
svstem of courts-martial, ™ tollowing the finding of the Comnussion. upheld in
Findiay v United Kingdom. * that the extensive powers of the convening officer
m relanon 1o the decision 1o prosecute. the composiuon of the court, the
confirmation of the decision and confirmuuon or varianon of sentence meant that
such courts could not be regarded as sufficiently independent and impartiai.

The rizht to & fair and publig hearing is already well recognised in English
law.™* even il in particular cases it will always be open to urgument whether. for

* Hurris, O Boyie, Warbrick, op. cie. pp. 174186
e The Nerhernds 19761 1 E H.R.R, 847, Campped wnu Fetd o Unated Kingdom (19820 7
EHR.R. 165

Y Conswder proceedings 1o remove 1 doctor s naime trom the medical register. for medical mcompe-

rence? For conviction of 4 crimunat offence ! s it relevant that dismussal from un appointment
following sucn proceedings fesulls in oss of pension nghts © What 1 the natre ol University
proceedings o expel siudent on a charge of cheating in examinauons’ Or o expel for fmiing un
examination ! Or tor behaviowr. ¢ . refating o dlegal dealing in drugs. which nus not been the subject
matter of proceedings (n (he courts !

= 19751 | EEH.RR. 324, In Osman v Lnited Kingdom (20000 :‘-)"E.HAR,R, 245 the Court rreated as
2 question of dccess under Art 6. what in reahity Was 4 substantive question of labiiity under English
tort law and not, thereture. 4 matter tor the Strasbourg Court. See Lord Hotfman, “Human Rights and
the House of Lords™ 11999 62 M.L.R, 159

" Brvan v fted Kingdom 11996) 21 EH.R.R. 342, !

120001 30 EH.R.R. 239 R, Comes. “MeGonnell v, United Kingdom. The Lord Chancellor and the
Law Lords™ 12000] P.L. 166.

' anre. para. 19-021.

(1997} 22 E.H.R.R. 221. The Armed Forces Act 1996 introduced changes to the sysiem Lo lake
account of the earlier Commussion’s nndings.  + )

"t ante. para. 20138 et seq.
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exampie. in particular circumstances a private hearing is justified.™ The Court
has emphasised that the right to a fair hearing is net to be confined to the specific
factors mentioned in Article 6 and. for instance. has developed the principie of
“equality of arms”™ (dealité des armes) under which. quite generally. cach party
must have 2 reasonable opportunity to present his case under conditions that do
not piace nim at a substannal disadvantage against his opponent.

Of the specific requirements mentioned in Article 6. one that has already
provoked discussion in the English courts is the presumption of mnocence.
Article 6(2) which will be discussed below.™

Article 7 enshrines a fundamental principle of legality, nwdlwm crimen. nulla
poena sine lege. If its prohibition of retroactive criminal lability is unlikely to
generate the linganon arising under Artcie 6 (or the succeeding Article 8) it 1s.
nonetheless. important. particularly in is historic context. for recognising and
outlawing what 15 almost a defining charactenstic of tyrannies. [t is 4 principle of
the common law that statutes should be construed not o have a retrospective
operation in the absence of lariguage that plainly requires such operation.”” Here
the Convenuon merely strengthens the existing position. A difficulty might.
however. have been thoughr to anse from the inherently retrospective nawre of
judge made law. The Court. however. has accepred that “clarificaton™ af the law
by judicial decision 1s not forbidden by Arucie 7: Gay News and Lemon v. Unired
Kinedom ™ S Wow Unired Kingdom.™

The prohibition on retrospective penalties has been widelv construed™ and
may weil lzad to challenges to attempts by lezislation 10 extend. for exampie, the
making of orders confiscating the assers of convicted persons.

Article 702y, which ensures that nothing in the Arucie prevents tne trial and
punishment of any person for acts which at the time they were committed were
criminal according to the general principles of law recognised by civilised
nations. again reflects very clearly its historic context when memornes ot the
Nuremburg triais were stll very fresh. It effecuvely undermines any argument
that the War Crimes Act 1991 is contrary to the Conventon.

Articles 8 to |1 follow a common structure: thev affirm a nght and then
describe justificauons for restrictions on the right.”' Article 8 recognises the right
to respect for everyone's private and family life. home and correspondence. It is
likelv to have a profound impact because of the width of the rights it protects.
their inherent vagueness. the undeveioped state of the domesuc law in many
areas covered by the Article and because. more than in the case of any other
Article. the content of these rights is likelv to change with changing social

* Campbell and Feil v United Kingdom (1984) 7 . H.R.R. 163, (Pnison disciplinary proceedings can
justifiably be heid in pnivate on grounds of public order and security.)

* Dombo Beheer 8V v The Netherlands (19941 '3 EH.RR. 213

“119991 3 W.L.R. |75, The guesuon did not urise on the view taken of the law by the House of
Lords: {1999] 3 W.L.R. 972,

T Midland Ry Ce-v Pre (186171 10 CBNS 179, 191 per Erle C.J. | Retrospective legislaton a manifest
shock to our sense of justice). Waddington v. Miai (19721 | W L.R. 083: Tracorun 5.A. v. Sudan Oil
Seeds Co. Led [1983] | W.L.R. 1026,

1983 5 E.H.R.R. 123, (Mens rea of blasphemy).

™11995) 21 E.H.R.R. 363 (mantal rape). Both decisions of the House of Lords are open to the same
criticisms ay were {evelled. forcefully und tellingly. against Shaw v. D.A.P [1962] A.C. 220 (Common
law conspiracy: "Ladies Directory™ Case).

“ Welch v. United Kingdom (1995) 20 E.H.R.R. 247,

*' See anre para. 22-028; Hamris, O'Boyle. Warbrick, op. cir. Chap. 8.

22-038

22-039



22040

492 RIGHTS AND DUTIES GENERALLY

standards. culwral beliefs and values.®® Cases before the Court from the United
Kingdom which illustrate the imporance of Article 8 include Smith and Grad
v. United Kingdom® (policy of exciusion of homosexuals from the Armed
Forces: invesugations into applicants™ sexual onentanons and subsequent dis-
charge from the armed forces consutuied grave mterferences with the private
lives): Dudgeon v. United Kingdom® (criminalisation of homosexual acuvity in
Northern Ireland . Halford v. United Kingdom®* (bugging of office 1eiephonel:
Gaskin v. Unired Kmgdom™ (nght of access of appiicant 1o local authority’s
records of his upbringing by foster parenis): X. } and Z v. United Kingdom™
(relationship between post-operative male transsexual. natural born woman and
her child constituted a familv): Powell and Ravner 1. United Kinedon™ aircrafi
noise wrongful iterference with right of emiovment of home): Matone 1. Uniied
Kingdom™ tlelephone tapping unregulatec by precise and ascertainable rules of
law); Khan v United Kmgdom”™ (installanon of bugging devices on privale
property unregujated by law), .

Applications which have heen successful under other Articies show the poten-
uial for further reliance on Aricle 8. For example. n Abdulaiaziz, Cabalas and
Balkandali v. United Kingdom®' the applicants established that United Kingdom
immigrauon law was in breach of Article 14 which forbids discrimination in the
enjoyment of Convenuon nghts. The court went on 1o point out that immigration
rules may affect the nght o respect for family life under Arucle 8—for example
if X 1s lawfully settied in the United Kingdom and his or her familv is refused
admission and there is no other state in which thev could estabiish 2 home

together.
The 1mmportance of the opening phrase of Article 8—"the neght 10 respeci
for. .. “—Ihes in its use by the court w0 justify 118 view that the Arucle goes

bevond « prohibinon on interference with the relevant rights. It suarantees
positive protection by State authorities. which may require the State 10 take steps
against third parties. in Marck v. Beleium®™ the Court held that the tailure (o
proviae by legisiation for the nghts of illegiumate children was a breach of the
auty 1o respect family life.

The 1impact of Article 8 on English law with regard 10 a right 10 privacy is
likely 10 be considerable. precisely because the Enghsh courts have affirmed on
many occasions that no such general right 1s known o Engiish jaw. Other areas
of the law which may call for re-examination under Article 8 include the right 1o

et Kov Mansory of Devence ex p. Smith [1996) Q.B. 17, 354, aare. para. 22-028, n. 33 Frzparrick
Sterimg Howsmg Associanon L [1998] Ch. 304 (CA 1 [1909] 2 W LR (HL/ (Rent Act 1977,

Sched. |. Pant I. para 2011 ean “living with the onginal tenant as his wile or ner nusoand” extend

10 Ine survivar of 4 nomosexual relauonship”

"T20000 20 EH.RR 443

Y81 A EHRR. 149 The State has a margin of appreciation i laking account of issues of pubii

nealth and moraliy when restricting sexual actvities even in private: Lasiv, dageare and Brown |

Lated Kgdon: [1997) 24 EH.R R 39, But the 1imins to that nght were emphasised n ADT v Lnied

Kingdon:. The Times Avgust |, 2000

*(1997; 24 EH.RR. 523

" (1990) 12 EH.RR. 36: post Chap. 33.

f7(1997) 24 EH.R.R 143,

" (1990) 12 EH.RR. 355

*1985) 7 EH.RR. 14

S2000) Cnim.L.R. 684

“H(1985) 7 EH.R.R. 471

“2 (19791 2 EH.R.R. 330.
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search premuses. the law relatng o sexual offences and restricuons on prison-
2rs.

Armicle 9 (freedom of thought. conscience and refigion) by contrast has piaved
a less significant part in the junisprudeace of the Court and there 13 little reason
10 see it provoking litigation in the United Kingdom. Where questions of treedom
of thought, conscience and religion do arise they are likelv to mvolve also Arncle
10 freedom of expression) and Articie {4 ifreedom rrom discriminaton in the
exercise of Convenuon rights).”" The scope or the protection given by Aricle 9
1s not clear. A different phrase is used in the First Protocol. Article 2 which refers
1o parents” “religious and philosophicai convictions ™. [t is not clear whether the
two provisions should be interpreted separately or. together to indicate that the
Court shouid give the widest possible protection 1o ideus, philosophies and
beliets of all Kinds. In .-lf'r{m'.s'l;r‘m’l v Unired Kinvdom™ the Commission con-
cluded that pacifism was a “phulosophy™ which fell “within the ambit™ of the
Article. Otherwise. at present. the case law otfers little help.

In Ono-Preminger-institue v Ausiria”™ the Court upheld blasphemy laws on
the grounds that Article 9 requires the State to protect religious believers from
axpressions of views and opinions which are gratuitousiv otfensive to them. But
in Kokkinakis v. Greece” the Court refused o hold that attempuing to convert
ctuzens from one religious belief to another could be prohibited consistently with
Article Y—unless it couid be shown hat the law was proportionate to the aim ot
protecting the rghts of others.

In domestic law Article 9. again. is unlikely o0 have a laree impact. [t may.
directly or indirectly. lead to a recommendation of the present position under
which the law of blasphemy protects only believers in Chrstanuy.”

Article 10 (freedom of expression) deals with a ngnt of fundamentai impor-
tance i a free sociery, which is dealt with at length in Chaprers 23 and 26. The
House of Lords in Derbvshire Counrv Councii v. Times Newspapers Lid”™ felt
able to assert the essenual compatibility ot the common law and Conventon
ruies on frezdom of speech. That case invoived an unsuccesstul action of libel
brought by an elected public body against a newspaper for criticisms of the locali
authority's management ol its emplovees’ pension fund.

Nonetheless, the adoption of the Convention into aomestic law will require the
courts in other. more difficuit cases to examine in a principled manner what is
meant by “expression™.™ Do differing forms of exoression deserve differing
degrees of protection.' It wili no longer be possible. or sufficient. for courts ©

“ew. Alumed v [nner Lonaon Cducanen Authorine (1978] .B. 36, CA. (Lord Denning M.R.
described the Convenrion as “drawn in such vague terms that it can be used tor all sors of
anreasonable ciaims and provoke ail sorts of litivation™ ). An appiication to the European Commis-
sion on Human Rights was unsuccessiui (1981 22 DR 27,

1980 2 E.H.R.R. 218,

Hpeusy |9 EH.R.R. 34 anre. para. 22-030. See aiso Wingrove 1. Unired Kingagom (1997) 23
EHRR. I.

“(1991) 17 E.H.R.R. 397

Tex p. Choudhury (19917 | Q.B. 429, DC: S Ghandhi and J. James. “The Englisn Law or
Blasphemy and ihe European Convention on Human Rignts” [1998] E.H.R.L.R. 430.

" 11993] A.C. 334

" For example. the wearing of particular clothes to symboiise support for a poiitical group? Burning
a Hag to indicate disapproval of government policy? See E. Barendt. Freedom of Speech ( 1985).

' Forms of expression may range from criticism of a political system (o advocacy of the merits of
soap powder or ridicule of generaily accepted religious or social beliefs: Burendt. op. cit.
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reject challenges to legislation restricting freedom of expression by reference to
the supremacy of Parliament. as was appropriately done in R. 1. Jordan.*

Article 11 (freedom of assembly and association} similarly deals with an areu
of the law which has been the subject of considerable domestic legislauon and
case law which 1< considered in Chapter 27. In preparation. perhaps. for the
coming into effect of the Human Rights Act. Lord Irvine had already recognised
the importance of a public right of assembly. " Article 10 will require the scruuny
of all legislation in the light of that basic right. The case law of the Court has
emphasised that the right of associaton entails the nght of non-associaton an
important principle which domesuc legisiatures may prefer for polivcal or
praclical reasons 1o overlook. Here agam Briush legislaiion will now be open 1o
judicial scruuny.” The Cammission has also held that the State. in appropniate
cases. must protect the rights of individual members against associanons 1o
which they belong

Article 12 recogmses the right 1o marry and found a family. according to the
national laws governing the exercise of this nght. The case law of the Court does
nolt suggest the likelihood of any greai impact on domesuc law, The nght
guaranteed “refers 1w the tradivonal mamage between persons of opposile
biological sex . .. Artcle 12 1s mainly concerned to protect marriage as the basis
of the family ™"

The bmits on the nght of the State 1o lay down rules governing the exercise of
the rnight 1o marry were considered by the Commission in Hamer i Untied
Kingdon:” which concludea that while the State was entited 1o lay down rules
concerning formalinies or relatung 1w matters recogmsed as Involving o genuing
public nterest. Tor example. degrees 0 consanguinity, prohibitions on prisopers
marrying could not be justined.”

Artticle 13 gusrantess aright 1o an effective remedy for u violaton of any right
protected bv the Convenuon. Although this Arucle was deliberately omited trom
the Act.” secuon & gives the Courls wide powers 10 grant remedies and secuon
2 directs them 1o take account of the junsprudence of the Court which. of course.
includes the role of Arucle 1311 the exclusior of Articie 13 from Schedule | ol
the Act does. 1n the view of the courts. restrict their ability 1o award un effective
remedy. litigants will. of course. be tree 1o resort 1o Strasbourg.

Article 13 has been mterpreted by the Court 10 meun that evervone has « right
o @ remedy 1 relaton o an arguable ofeim thar o Convenuon right has been
preached. as well as an eflecuve remeay if such breach is estabhshed

The remedy. 10 be eftecuve. need not be to a yudicial authority. for example
right of petiuon w the Home Secretary by a pnsoner could be an effecuve

211967 Crm. L.R. 48>

TDPF L Jones 11999 2 oA 0 2a0

“boung. James and Wepsies {onied Kingdonr (19820 3 EH.R.R. 38 tright not 1o jown @ trades
umon iz Stgurionsson v deewand (1993 16 EHRER 462 mght not 1o join aulomobile association
nefore applving 1or taxi-driver « licence ) Chassagnon v France (20000 29 EHR.R. 6125 (nght of
jandowner nat 10 JoIm huniing associaion

S Ciheall v. Umited Kimgaom (19835) 42 DR, 178,

" Rees v Unned Kinedom (1986) 9 E.H.R.R. 56. See aiso Cossev 1+ Unued Kingdon: (1990 13
E.H.R.R. 622: Shefneld and Horsnan: 1. Unied Kinedom (1998) 27 EH.R.E. 163

(197914 EH.R.R. 139,

* See now Marmage Act 1985, s.|

“amnie, para. 22017

19 Kiass v. Germany (1978) 2 EH.R.R. 214: Silver 1. United Kingdom (19831 5 EH.R.R 347
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remedy: Silver v. Unired Kingdom.'' On the other hand in Chahai v. United
Kingdom'* a right of appeal against a decision to deport on the ground ot national
security 1o a panel which could not reach a decision but only advise the Secretary
or State was not an erfective remedy.

Of particular importance 15 the possibility that judicial review may not con-
stitule an effective remedy because of the limitatons on the ability of the courts
to examine the legality of a mimster’s decision. Thus in Smith and Grady v
United Kingdom'™ the Court held that the difficulty or establishing the required
degree ot irratonality before a mimstenal decision could be impugned meant that
the court was prevented from considering whether the decision (1o ban all
homosexuals from serving in the urmed forces) could be justified by a pressing
social need or proportionality to leginmate concerns such as national security.

Article 14 prohibits disenmination in the enjoyment of other rights and
freedoms set out in the Convention on any ground. The list given in the Article
is regurded us merely 1llustrative. not exhausave. In the fields covered by United

Kingdom statute law such as employment and discrimination on the grounds of

race and sex. Article 14 has little. if anvthing. to add to domestic law. In areas
where 1t might be invoked its usefulness may be limited by the fact that it 1s not
clear if itexiends to indirect discrimination. unlike Brinish legislaton in the areas
where that upplies.

[t is not necessary o establish a breach of a substanuve right before Article 14
can be invoked: that would render the Article useless. Itis sufficient to show that
a measure which in itself is in conformity with the requirements of the Conven-
tion infringes the relevant Articie wien read in conjuncuon with Article 14.'3
Thus. as the Court pointed out. the establishment or a svstem of appeilate courts.
aithough not required bv Articie 6 is entirely consistent with it. But if those
courts were only available to an arbitrarily defined group of litigants there wouid
be a breach of Artcle 6. read with Arucle 14,

Discrimination does not mean “any distinciion™.'® A disunction is not dis-
criminatory where 1t has objective and reasonable jusuricanon. The existence of
such a justificauon 1s o be assessed in relation to the aims and objects of the
measure under consideration, regard being had to the principles which normally
prevaii in democrauc societies.

“Article 16 which enatles States to impose restrictions on the political activities
of aliens is uniikeiy to be of any significance and has been recognised as outdated
by the Court in the onlv case before it involving this Article.'”

Article 17 prevents any person or State reiying on rights guaranteed under the
Convention to desiroy those rights. for example a totalitarian party seeking to
rely on the freedom of speech. guaranteed by Articie 10, to advocate the
averthrow of democracy. Nonetheless. restrictions imposed under Article 17
must be strictly proportionate to any threat posed to the rights of others and. for

"ante. n. 10. N.b. The question of an effective remedy for a breach ol a Convention right under Art.
13 15 disunct from the nght to a trial before an independent and impartial tribunai under Art. 6.
'301998) 23 E.H.R.R. 413, [n addition the appiicant had no legal representation, was given only an
outline of the case aganst him and was unaole to see the panel’s advice. The decision led to a change
in the law: see post, para. 234034,

1412000 29 E.H.R.R. 493,

4 Harns, O'Boyle and Warbrick. op. cir. p. 477.

% Belgian Linguistic case (1968) | EH.R.R. 252,

' Despite the French text. suny distinction aucune.

\7 Piermont v. France (1995) 20 E.H.R.R. 301. (German M.E.P. taking part in anu-nuclear demon-
steations in French Polynesia: not an alien for the purposes of Art. 16).
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example. while it may be justifiable to restrict the rights of members of terronst
organisations the State is not therefore entitled to take away the rghts guaranteed
bv Aricle 5 and Article 6.'%

" Article 18 provides that permitied restrictions on Convention rights may not-be
resorted to for anv purpose other than those which justified their imposition. No
litigant has vet persuaded the court that a restriction. prima facte justinable. has
been wrongfully relied on

In addivion to the nights and freedoms guaranteed by the origimal Convenuon
the Human Rights Act incorporates the First Protocol 1o the Convention (which
deals with the Protection of Property. the Right ro Educanon and the Right 1o
Free Elections) and the Sixth Protocol which outlaws the death penaliy except in
ume of war or imminent threat of war. The later calls for no comment since
United Kingdom law now accords with its provisions '

Article 1 of the First Protocol recognises the right of every nawral or legal
person 1o the peaceful enmjoyment of his possessions. No one shall be deprived of
his possessions except 1n the public interest and subject to condinons provided
for by law and bv the general principies of international law The Articie in 1
second paragrapl expressiy recogmses the night of the State 10 control the use ol
property in accordance with the general interest or 1o secure the pavment of laxes
or other contributions or penaltues. The Court has given a wide meamng (o the
term “possessions’ . including tangible and intangible property such as the nghi
to a sum of money under an arbitral award.*" hunung nghis”' and the goodwill
of a business. ==

In pracuce. the Court while requiring “a fair balance™ 10 be struck between the
individual s rnght w property and the demands of the general mterest of the
community=* has allowed states & wide power 1o interfere with private nghts in
the public interest. The availability of compensaution 15 an imponan! siemant in
striking the balance although Article | does not guarantee u nght o tull com-
pensaution in all circumstances. ™

The retrospective nature of legistaton depriving an apphicant of his proper 1
not 1n nself sufficient to render the taking unlawtul but the Court 1s particularly
mindful in such cases of the dangers of retrospective legisianon.®

Article | max. in the domesuc courts. he imvoked 1o challenge legislanon o
ban or control hunting and. more generally. to challenge vanous aspects of tax
law. ™

Artcle 2 of the First Protocol. despite s neganve phraseology —Nco person
shall b2 gemed the nght 10 educavon—recognises a right 1o educanon. Where the
State assumes the function of providing education ‘as opposed (0 provision by

" Lawiess v beland (1961 1 EH.R.ER. 15

" Murder tAbohition of Death Penalivi Act 1965, Crime and Disorder Act 1998« 36: Human Righis
Act 1998, 82115 ' '

' Srran Greek Reaneries & Stratus Andreadic o Greece (19950 19 EHR.R. 29° (Green daw
retrospectively canceliing award m favour of apphicants

= Chassagnou and Others v France [2000) 29 EHR K. 617

*Van Marie and Omers v. The Netherlands (1986) 8 E.H.R.R. 491

B .Spnrnurx’ and Lonnroth 1. Sweden (1983 5 EHR.R.

= dames v United Kingdom 119860 8§ EHREK. 123, (Ls.d\fhﬂld reform legisianon. compensaiion o
iandiord justifiably limited 1o value of site. excluding vatue of buildings). See aiso Lithvow 1. Lanied
Kingdom (1986) § EH.R.R. 329

= The Nanonal and Provincial Bufiding Sociers. The Leeds Permanent Buillding Socier and i
Yorkshure Building Socieiv v United Kingdoni 11997) 25 EH.R.R. 127, (Retrospective vaiidation of
lax regulations 10 preveni windfall from defecis in earlier tax jegislation.)

** See further Human Rights Ac: 1998 (ed. C. Baker 1998). Chap. 14
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refigious or other organisations) it must respect the religious and philosophical
convictions of parents.”” The United Kingdom raufied Article 2 subject to the
reservation that this principie is accepted only so far as it is compatible with the
provision of efficient instruction and training and the avoidance of unreasonable
public expenditure.™ Article 2 does nor require States to establish particular
forms of educational systems at their own expense but it does require. in
conjuncuon with Article 14, that access to state funded institutions is on a non-
diseriminatory basis. ™

The meaning ot refigious und philosophical convictions has been considered in
a number of cases. ” To be protected the convictions must be worthy of respect
i democrane society and not inconsistent with the fundamental right of a child
(o education. In determining the meaning of religious or philosophical convic-
nons tor the purpose of Article 2 ot the Protocol the Court takes account of its
Jursprudence on Articies 8. 9 and 10 of the Convenuon. Parentai view on sex
sducanon”’ and corporal punisiiment®* have been held to fall within the limits of
convictons to whicn respect must oe pu'té.

The emphasis of the Article is on primary and secondary education. as might
seem o be obvious from the reference to parental convictions. Where the State
provides tertiary educauon it s entitied to limit it o those likelv to benefit from
i

Despite the Unued Kingdom's reservation. Arucle 2 in conjunction with
Articke 14 of the Convenuon. may weil encourage lingation involving allegations
that particular ethme or religious groups have been less generously provided for
bv the State-funded educational svstem than others. In an area or increasing
linganon and parentai chotee. lingaon mav equally focus on the adequacy of the
provision ot facilities 1o meet special educational needs. despite the United
Kingdom reservation. Questions may also arise ubout the independence of
tribunals in the education lield where there is a close link with the education
authorities against whose decisions parents may be appealing. ™

Article 3 of the First Protocol imposes an obligation on the Contracting Parties
to hold free electuions at reasonable intervals by secret ballot under conditions
which ensure the free expression of the opinion of the people. The traditional
Briush svstem of voung—"first past the post”—has been held by the Commis-
sion to be compatible with Article 3 despite the fact that a small party with
support spread throughout the Umted Kingdom will inevitably obtain fewer seats
in Parliament than its percentage of the' votes would indicate.*® The same
principle would presumably apply muraris mutandis to elections 1o the new
devolved legisiatures although. as discussed earlier. in all these cases varving
systems of voting designed to produce. in some cases at least, “fairer” results
have been introduced*® and reform of voting methods for the Westminster

7 post . 52.

* See tne Human Rights Act 1998, s5.1(2) and 135: Sched. 3. Pt 1.

* Belgian Linguistics Case (1968) | E.H.R.R, 252

" See e.w. Campbell and Cosans v. United Kingdom (1982) + EH.R.R. 293: Valsames v Greece
11996) 24 E.H.R.R. 294,

! Kieldsen. Busk Madsen and Pedersen v, Denmark (1976) | EHR.R. 711.

** Cumpbeil und Cosans, anre n. 30.

" X v United Kingdom (1981) 23 D.R. 228: Glasewska v. Sweden (1986) 45 D.R. 300.
* Human Rights Act /998 (ed. Baker), p. 349.

' Liberai Party. R. and P. v, United Kingdom (1980) 21 DR. 2I1.

* ante. para. 3-013.
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Parliament is allegedly under consideration.”” The Court has emphasisec that
electoral systems must be assessed in the light of the political evoluuon of the
country concerncd: features that would be unacceptable in the context of one
svstem may be justified in another.™

Domestic law relating to expendm.lrc bv political parties and other organisa-
tions may fall for consideration in the light of this Arnicle and the nfht 0
freedom of expression under Arucle 10."

Arguably the svstem of voting at present in use in the United Kingdom which
allows for identification of a voter from the electoral roll numner which is
recorded on the counterfoil of each ballot paper is not “secret” for the purposes
of the Protocol ™"

Applying the Act*' -

The Human Rights Act 1998 ook effect in England on October 2. 2000 but as
explained 1n Chapler 5 it became effective in Scotland and Wales and Northern
Ireland earher under the terms of the devolution legislation. As a result of this
tumetable. and the accidents of lingauon. the first decisions o demonstrate the
potential of the Act were from Scotland. Arucle 6 (the right 1o a fair hearning) has.
as had been expected. been the most commonly invoked provision of the Con-
venuon

In R. v Lamberr''® the House of Lords held that the Human Rights Act 199%
does not have retrospecuive effect and can not be invoked 1o challenge tne
iegality of a trial held before the Act ook effect

Article 2. the right to life. has been referred o, without Enghsh law being
found incompatible. in cases involving the separation of comomned twins™ and
the withdrawal ol reatment from a pauent in a persisient vegetative state. with
no hope of recovers: NHS Trust A v M7

Article 3 (inhuman or degrading treatment) was also unsuccesstuliy reiied on
in the NHS Trusr case and in K. v Qpen™ where it was argued that the Crime
(Sentencesi Act 1997, s.2. which required the imposiuon of @ hfe sentence on
certain offenders except where there were “excepuonal circumstances™ was
contrary 1o the lerms of the Article. The Court of Appeal (Criminal Division)
held that while the automatc imposition of a life sentence might amount to
inhuman or degrading pumshment the discreuon given to the Court by the words
“exceptional circumstances” avoided that nsk. enabling the Courl, 1or example.
not to impose a life sentence where an offender did not pose u considerable rish
to the public. in Offen the Couri ot Appeal for similar reasons reiected the
argument that section 2 might amount 1o the impositon of an arbitrary punish-
ment contrary to Arucle 3

T Jenkins Commussion Repori. T 3080 (1998 1 asine para. 10060

™ Matnew-Moblin and Clerfayy v Belvinnr (19950 10 EH RER. |

“e.r. Bowmar v Unned Kingdom (19981 26 EH.R.R 1. but sec pow Poinical Parties Elecuons and
Reterendums Act 2000, ~ 3!

" See Representation of the People Act 1983, 225 und Sched. 1. Pant Ui: wnie para. 10-057

4] Crofi. Wimehall and the Human Rigins Acr 1995 (The Consutution Unii. 2000

41 The Times. Juiv 6. 2001. HL Lord Slynn recanted his comments to the contrary in K. v D.P.F ex p
Kebiiene [2000] 2 A.C. 326. HL. post. para. 22-052.

2 Re A (Children) (conjoined mwins: surical separanon) [2000] 4 All ER. 961, CA

#412001] 1 All E.R. 80!. Butler-Sioss P followea and applied Arredare NHS Trust 1. Bland [1993]
A.C. 789, HL.

+12001] 1 W.L.R. 253. CA.
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Articie 5 has. however. been successtuily invoked in two relating to mental
health legisiauon and practice. In R(H) v. Mentai Heaith Tribunal. North and
East London Regron™* the Court of Appeal held that secuon 73 of the Mental
Health Act 1983 placed the burden of proving that he was no longer sutfering
from a mentai illness on the patient seeking an order for his discharge and that
this was incompatible with the right to liberty guaranteed bv Article 3. [n R C)
v. Mental Health Review Tribunai*" the Court or Appeal held thar the practice of
lisung hearings before the Tribunal eight weeks after the darte of the application
was incompatible with Arucle 3¢4) which required that such hearings shouid take
place as soon as practicable.

The potential of Article 6 (right to u hearing} to cause serious upheavals in the
domestic legal svstems ot the United Kingdom was strikingly demonstrated
when. within months of the Scodand Act 1998 taking erfect the High Court of
Justiciary held. on appeal. that a temporary Sheritf whose appointment and
continuance in office was. -in pracrice. dependent on the Lord Advocate. a
member of the Scottish Executive. in whose name prosecutions were undertaken.
could not constitute an independent tribunal within Arucle 6010 Srarrs v Procu-
rator Fiscal i Linlithgow )™ With these consideration in mind. the appointments
of depury High Court judges and Assistant Recorders in England and Wales have
been amended to give them o fixed term of office likely to be sutficient to ensure
their independence tor the purposes of Article 6.°° The judicial role of the Lord
Chancellor is unique and wiil inevitably come under scrutiny. It can hardly be
argued that he has the guarantee ol tenure which entities him o be regarded as
independent.”” His muitiplicity of roles. as judge. mimster and Speaker of the
Upper House ot the legisiature cail to mind the decision of the Strasbourg Court
in McGonnetl v. United Kingdom. ™

Apart from the Convention, the Law Lords have had to address the question
of bias in relation to their own proceedings®™ and inevitably incrcasing attenuon
will be paid to this issue. The increasing willingness of the law lords to
participate in controversial issues betore the House of Lords in 1ts legislatve roie
for exampie may lead to challenges to their judicial imparuality—which. as the
Court of Human Rights emphasised in McGonneil*® is a question, not of actual
bias. but of imparuality from an objective viewpoint. The risk of judicial figures
imperilling their own impartiality is starkly demonstrated by the Scottish deci-
sion. Hoekstra v. H.M. Advocate®' where the appearance of bias. arising from the
judge’s journalistic writings. related to his views on the wisdom of adopting
conventions of human rights.**

“*[2001] H.R.L.R 752, CA. For remedial acuon under s.10. see post, para, 29--034.

40 The Times, July 1. 2001, CA.

%2000 J.C. 208.

‘ H.C. Deb. Vol. 348. col. 222w April 12, 2000.

7 See R, F. V. Heuston. Lives of the Lord Chancellors 1940-14970. p. 176 for an account of the abrupt
nature of Lord Kilmuir's dismissal. He was called from a Cabinet committee meering at | 1.15 a.un.
10 see the Prime Minister. Mr Macmillan. At |1.30 the Lord Chanceilor's Office was teiephoned 1o
be told. “vou have a new Lord Chanceilor”.

**(2000) 30 E.H.R.R. 289: anre. para. 22-036.

“ R. v. Bow Street Magistrate ex p. Pinocher (No. 2) [2000] | A.C. 119. HL. posr. para. 31-014.
(20000 30 EH.R.R. 289,

'12001] A.C. 216, 2001 S.L.T. 28, PC.

2 A field day for crackpots. a pain in the neck for judges and legisiators. and a goldmine for
lawvers™: Lord McCluskey's view of the Canadian Chaner of Rights and Freedoms, as reported in
Scotland on Sunday.
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Challenges in the English courts to the status of courts martial in relation 10
Article 6 failed in R. 1. Spear™" and in Scanfuture UK v. Secrerary of State for
Trade and Indusi™* the Emplovment Appeal Tribunal held that new procedures
for appointing lay members of employment tribunals were 1n compliance with
the European Convention.

Article 6(2) expressly recognises the presumption of innocence in cnminal
trials. Is it compatible with this provision for a statute to. for example. enact that
the possession of drugs. or housebreaking equipment. or other items constitutes
an offence uniess the accused can provide an explanation for the possession? In
legislation suppressing lerrorism or bribery il is often said 1o be necessary to shift
the burden of proving innocence 1o the accused once the prosecution has estab-
lished the existence of certain defined prima jacte incriminating facts. In K. v
D.PP. ex p. Kebilene™ decided before the Humar Rights Act had come mio
effect. the Divisional Court and House of Lords considered the compatibility
with Article 6(2) of sections 16A and 16B of the Prevenuon of Terrorism Act
1989, Section 16A provided that a person was guilty of an offence if he had any
article 1n h1s DOSSESSION 1N circumslances Iving nse 1o o reasonable suspicion
that the article was in his possession for a purpose connected with the commis-
sion of acts of terrorism. Subsection 3 provided that it was a defence for a person
charged to prove that the iem m guestion was not n his possession for such 4
purpose. Section 16B reiated o the collectng of information useful for terrors
purposes. The person charged could avoid lability by proving “lawful authority
or reasonabie excuse” for the collecting. Both provisions. in the view of the
Divisional Courl undermined. in a blatant and obvious way the presumpuon of
innocence and were incompatible with Arucle 6(2). The Court did not. however.
consider whether. had the Human Rights Act 1998 been in force. the secuons
could. under section 2 of the Act. have been read in a way which was consistent
with the Convention. The House of Lords. however. did venture 1o express o
view on the hvpothetical possibility of reconciiing the sections with the 1998 Act
and concluded such reconcihiation was possible.

Their Lordships thought the provisions were compatible it they merely
imposed an evidenual burden on the defendant. If evidence was adduced which
raised u real issue as 10 the innocence of their possession. the burden of proving
guilt would have 10 be undertaken by the prosecution.*" In K. v Bemafield™
challenge 10 a confiscanon order under the Drug Tratficking Act 1994 on the
eround that 1t deprived the applicant of the presumption of nnocence faiied. Lord
Woolf C.J. said that Arucle 6021 was only an apphication of the broad principle
of u fair trial contained m Arucle 6(1) and the question was one of the fairness
of the trial overall.

Two cases before the Judicial Committee of the Privy Council mvolving
Article 6 also illustrate the application of the Convenuon in the context of
devolution. In Brewn 1. Stor™ the Judicial Commiuee neld that a devolution
issue had arisen within the Scotland Act 1998, Schedule 6 which the Commiuee

** The Times, January 30. 2001 ante pars. 19-021

* The Times, April 26, 2001

**11999] 3 W.LLR. 175; [2000] 2 A.C. 326. ante para. 19-055. See. wo, An.-Gen. of Hong Kong v
Lee Kwong Kut 11993) A.C. 951, PC

* Their Lordships” exphicauon of ss.16A and 16B have found statutory expression in the Terrorism
Act 2000. 5.1 18: anie para. 15-055. '

120011 2 W.LLR. 75, [2001] 2 Cr.App.R. 87. CA

120011 2 W.L.R. R17. PC.
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was entitled to determine and went on to hold that it was not a breach ot Article
6 for a prosecutor at her trial to rely on an admission by a defendant that she had
heen driving a car at the time of an aileged offence. made compulsorily under
section 172 of the Road Traffic Act 1988. In Monigomery v. H.M. Advocate™ the
Tudicial Commuttee refused lo interfere with the findings of the High Court of
Justiciary that pre-trial publicity had deprived the appellants of a fair trial on a
charge of murder.

The compatibiiity oi the power of the Secretary of State to decide planning
appeals under the Town and Country Planning Act 1990, and appeals against
orders under the Transport and Works Act 1992 the Highways Act 1980 and the
Acquisition of Land Act 1981 with Article 6 was upheld by the House of Lords
in the important case of R. Alconbury Developments Lid) v. Secrerary of Stare tor
the Environment. Transport and Regions™ Lord Slynn held that the European
Court had consistently uccepted the propriety of administrative law decisions
being taken by mimsters. answerable (o clected bodies. provided that those
decisions are subject to judicial control.

The prohibition on retrospective criminal legislation contained in Article 7 was
unsuccesstully relied on in Gough v, Chief Constable of Derbvsiire® where the
Court of Appeal held that banning orders under the Football Spectators Acr 1989
were not penalties within the Article und hence legislation could retrospectively
lengthen the terms of such orders.

Article ¥ tright to privacy and Lamily lite) is potenually of signincance because
of the undeveloped state of English law in this field®' and the controversial nature
of many of the tssues involved at a nme when society’s views are changing and
rechnological developments are raising new questions.”” The Article was invoked
successfully in R Dalviv, Secrerary of State tor the Home Department® where
the House uf Lords held that a rule that prisoners cannot be present during
searches of their cells was contrary both to the common jaw and Article 8 as an
infringement of their right to confidentiality of privileged legal correspondence.
In Secretarv of State for the Home Department ex p. Montana® the father of an
illegitimate chiid challenged the refusal of the Secretary of State to register that
child as a British citizen. The relevant provisions of the British Nationality Act
1981 which dealt with the citzenship of children born outside the United
Kingdom to British citizens distinguished between the position of illegitimate
children claiming citizenship by reference (o their mothers and those seeking
citizenship by reference to the stats of their fathers. The Court of Appeal held
that the distinction did not violate Arucle 8. The right to respect for family life
did not entail a nght to have the same nationality as one’s parent.

" 12001] 2 W.L.R. 779. PC,

~112000] 2 WLR. 1389, HL. See also R Carroil and Another) v Secretarv of State for the Home
Department. The Times August 16. 2001 . CA (Prison discipline proceedings not criminai proceedings
within Articie 61 Preiss v General Dental Council. The Times August 14, 2001, PC (GDC
disciplinary procedure lucked necessary independence and impartiality required by Art. 6.1 but no
hreach of Convention hecause of avalability of unresuricted night of appeal o PC).

o The Times Julv 19. 2001, CA. Nor were such orders in breach ol nght of freedom of movement
ander Commumity law: see para. 6=021. n. 34.

1 p g, Malone v Metropofitan Police Commissioner {1979] Ch. 344 For later judicial thoughts see
Hellewell v. Chief Canstable of Derbyshire | 1995] | W.L.R. 804. 807. per Laws J: Douglas v. Hello!
Lid. The Times. January 16. 2001, CA.

"2 post. Chap. 26.

2 (2001] 2 W.L.R. 1622. HL.

o3 The Times. December 3. 2000. CA. See post. para. 23-009. The Family Law Reform Act 1987 and
the Children Act 1989 do not apply to the British Nationality Act.
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In Pavne v. Payne®™ the Cournt of Appeal held that the principles of English law
governing the awarding of custody of children. with the welfare of the child as
the paramount consideration were not consistent with Article ¥ In R 1
Bracknel! Forrest D.C.* the right of a local authority to terminate a tenancy
under the Housing Act 1996 was held not 1o be in breach of Arucle 8.

The prohibition on discrimination in Article 14 was raised in K. v Secretary of
State for the Home Deparimeni ex p. Montana® as a second ground of challenge
10 the impugned provisions of the British Nationality Act 1981, The Court of
Appeal. however. held that there was no discniminavon within the Article
because there were objective and reasonable grounds for disunguishing between
the rights of illegiumate children in relation 1o therr mothers as opposed o
fathers.

Article | of the First Protocol (peaceful enjovment of possessions! was
invoked mn Regina (FProfessional Coniractors Growp Lid and Owers) v, Inland
Revenue Commissioners® n which the apphicants challenged iegisiation known
as IR35. which was aimed at ehminaung a parucular form of tax avoidance.
Burton I. held that the legisiation—a muxture of statutory provisions and deic-
galed legislanon—did not. 1n its effects on the taxpavers 1t was aimed at. comc
anvwhere near to a de facto confiscation of property or an abuse of the govern-
ment s right to levy tax.

The feudal lLiabiluy of some iandowners 10 contribute 10 the cost of repairing
the chancel of their parish church®™ was held by the Court of Appeal in Parochial
Church Council of Aston Cantlow and Wilmcote with Billesley Warwickshire
Wallbank™ to be contrary 1o Article 1 of the Protocol because of the arbitrariness
of the way the habiliy fell. both n terms of 1ts meidence and the scope of
lability

Parliamentary supervision of the working of the Act will be exercised through
rhe Jomt Committee on Human Rights. @ Select Committee of both Houses of
Parliament which was established in February 2001

Despite suggesuons that Human Rights Commission be established o promote
the nghts guaranteed under the 1998 Act the government hnaliv gecided against
including provision for such a body 1n the Human Rights Act. The ereauon of
such a body and 1ts possible role and structure was envisaged as a suitable topic
for consideranion by what is now the Joint Commitee ™

“* The Thmes. March Y. 2001, CA

" Dailv Teleeraph. Fepruary 12, 2001, See also Foplar Housme and Kegeneranon Communin
Assocation Li¢. . Denoghue. The Tunes June 21 2001 CA

“ The Times. December 5. 2000. CA.

“7 The Times April 5. 2001

*® Wickhambrook Pearechial Chureh Council v. Coxford |1935] 2 K.B. 417. CA: Chuvers & Sons Lid
v A Mustm [1955) 1 Ch, 585

™ The Times June 15, 2001, CA. The CA reiected an argument thi the parochial council was not o
public budy within 5.6 of the Human Rights Act the relationship was hased on law. not contract
"'S. Spencer. A Human Righte Commussion”. Chap. 5 n K. Blackburn and R. Planl (eds).
Constunonal Rejorm (Longman. 1999,



CHAPTER 23
NATIONALITY. CITIZENSHIP, IMMIGRATION AND EXTRADITION

[. INTROBUCTION

“British nationality law s probably more complex than that of any other
country and. on its own, certainly more complex today than at any time in the
past.”'

Nationality and allegiance- -

Nationality 1s a nineteenth-century concept. It is important in international law
as well as constitutional law in connection with such matters as diplomatic
protection abroad. immigration, deportation and the negotiations of treaties. In
constitutional law the distinction between nationais and aliens is also important
because the latter are subject to certain disabilities. especially us regards public
or political rights.

Until 1948. British nationality law. which had been put on a statutory basis in
1914. was rounded on the common law doctrine ot allegiance. Allegiance was
Jefined by Blackstone us “the tie. or ligamen. which binds the subject to the
King, in return for that protection which the King affords the subject.” * A natural
or permanent allegiance was owed by subjects, who at common law were persons
born within the King's dominions: while aliens within the King's dominions
owed the Sovereign a local or temporary allegiance. No one could relinquish his
nationality (“nemo potest exuere patriam™). Conversely, a special Act of Parlia-
ment was necessary to give an alien English or British nationality.

The distinction between natural-bom subjects and others (including natur-
alised aliens) was in earlier times more important than that between subjects and
aliens.* General provision was made by the Naturalisation Act 1870 to enable
aliens to acquire British nationality by executive grant of the Home Secretary
instead of by private Act of Parliament.

The common law doctrine of allegiance plays no part in the new concept of
nationality. Allegiance is no longer a source of British nationality, although it

' Fransman s Briush Natconaliry Law (3rd ed. 1989) p. viii.

* A Dummett and A. Nicol. Subjects. Cirtizens. Aliens and Others (Weidenfeld and Nicolson.
1990y

* Bl.Comm. L. 366. See also Calvin’s Case {1608 Co.Rep. la, where it was decided that “postnar.”
i.e. persons bom in Scotland after the accession of James V1 of Scotland to the English throne as
James I, were not aliens in England. ¢f. [saacson v. Durant (1886) 17 Q.B.D. 34 (Hanoverian born
before accessinn of Queen Victoria).

“ An Act of 1705 provided that the lineal descendants of Princess Sophia should be deemed to be
natural-born British subjects: see Ar.-Gen. v. Prince Ernest Augustus of Hanover [1957] A.C. 436:
Clive Parry, *Further Considerations upon the Prince of Hanover's Case™ (1956) 5 L.C.L.Q. 61: note
by C. d’O. Farran in (1956) 19 M.L.R. 289. And see Duke of Brunswick v. King of Hanover ( 1844)
6 Beav. 1, 9. 34.

23-001



23002

(]
=]

(S

504 NATIONALITY. CITIZENSHIP. IMMIGRATION AND EXTRADITION

may be a consequence of it. It must be regarded henceforth as relevant to the law
of treason rather than nationality. and perhaps also to “acts of state.”*

The Act of 1914

The British Nationality and Stats of Aliens Act 1914 repealed the Naturalisa-
uon Act 1870 (except as regards persons born before 1915) and provided a
comprehensive code for the acquisition and loss of British navonainy. Part L
relating to natural-born British subjects. applied throughout the British Empire
The general principles governing the stats of natural-born British subjects were:
(a) birth 1n British territory: or (b) birth abroad of a father who was & Briush
subject: and (¢) a married woman acquired British nationality il she married o
British subject. and she lost British nationality if she marned an ahen. Part 1l
related to naturalisation.”

British Nationality Act 1948

Before 1948 British nauonality was based on the common law doctrine that
(with certain exceptions) every person born in British territory was a natural-born
British subject. The pre- 1948 statutes embodied this doctrine. but alse laid down
condiuons on which persons born outside British territory might become natural-
born British subjects. and made rules regarding naturahisation. the status ol
married women and children. and loss of British nanonality. The combination of
United Kingdom legislaton and Dominion legislation along similar lines would
consuitute. it was hoped. a common code of British natonality for the Briush
Commonwealth.

In the course of ume divergencies began Lo appear between the laws of vanous
mempers of the Commonwealth. in particular in relation to married women. In
1946 Canada enacted a Citizenship Act which defined Canadian cinzens. pro-
vided that all Canadian cinzens were British subjecis. and further provided that
all persons who were Briush subjects under the law of any other Commonwealth
country would be recognised by Canada as Briush subjects. The Act thus
retained the common status of British subjects. but abandoned the common code
oi nauonality. A Commonwealth legal conference was held in London in 1947,
and 1t was decided to accept the principles of the Canadian Ciuzenship Act 1946
for general applicaton throughout the Commonwealth. The Brinsh Nationali
Act 1948, as amended from ume to ume. gave effect to these principles so far as
the United Kingdom and British colomes are concemed. It provided a new
method of giving effect (o the principle that people of cach of the self-governing
countries within the Commonwealth have both a particular status as ciuzens of
their own countrv and a common status as members of the wider associauon of
peoples comprising the Commonwealth. The Act was divided into twoe main
parts: Part | dealt with British nauonality. Part 11 with ciunzenship of the United
Kingdom and colonies.

“anic. Chap. 15,

" Further Acts were passed dealing notably with the status of married women. and this legislation was
known as the British Nauonahty and Status of Aliens Act 1914—1943, These Acts were almost
entirelv repealed by the British Nanonahty Act 1948, but they are still of practical importance for
they determine whether any person born before 194Y was a British subject, so as 10 retain Brinsh
nauonality under the transinonal provisions of the Act of 1948,

7 See E. C. S. Wade. "British Nanonality Act. 19487 (1948) xxx Journ. Comp. Leg. 67. Clive Parry.
Nanonaiiv and Cinizenship Lows of the Commonwealth (2 vols. 1957-60).
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Section 1 of the British Nationality Act 1948 provided that:

(1) Every person who under this Act is a citizen of the United Kingdom and
Colonies.” or who under any enactment for the time being in force in any
country menuoned in subsection (3) of this section is a citizen of that country,
shall by virtue of that citizenship have the status of a British subject.

(2) Any person having the status aforesaid may be known either as a British
subject or as a Commonwealth citizen: and accordingly in this Act and in any
other enactment or instrument whatever. whether passed or made before or
after the commencement of this Act. the expression 'British subject’ and the
expression “Commonwealth citizen’ shall have the same meaning.”

Subsection (3). specifying the Commonweaith countries concerned. was
amended from time o time so as to include !l independent members of the
Commonwealth. Southern Rhodesia. as it then was. and any other Common-
wealth country that had been granted power to enact its own citizenship laws.
Each of the countries mentioned in subsection (3). as amended. was a legislative
unit for nationality or citizenship purposes. [t was intended that each of them
should enact a citizenship law containing the principle of section I(1). anre. by
which mutual recognition as British subjects would be given to the citizens of
other Commonwealth countries. The result would be that “Briush subjects.”
instead of being ascertained by a common code. would simply comprise the
citizens of all Commonwealth countries. as 1s shown by the alternative title
“Commonwealth citizens.”

The 1948 Act provided for the acquisition of citizenship by birtir in the United
Kingdom and Colonies on or after January 1. 1948 (s.4)”: and by descent if a
child’s father was a citizen of the United Kingdom and Colonies at the time of
the birth (s.3)."" CT

Any person who was a British subject immediately before January 1. 1949"!
became a citizen of the United Kingdom and Colontes if: (a) he was born in the
United Kingdom and Colonies: or {b) he was naturalised in the United Kingdom
and Colonies; or (¢) he became a British subject by annexation of territory to the
United Kingdom and Colonies: or (d) his father was a British subject and fulfilled
any of the above conditions: or {(e) he was bom in a British protectorate,
protected state or trust territory (s.12)."

Provision was also made for the acquisition of citizenship by naruralisation (in
the case of aliens and British protected persons) and by registration in the case

* post. para. 23-007.
“ Unless (a) the father of the child enjoyed diplomatic immunity and was not a citizen ot the United
Kingdom and Colonies, or (b) the father was an enemy alien and the birth occurred in a place then
under enemy occupation.
' Subject to the proviso that if the tather were a citizen by descent one of 4 number of other
conditions had to be satistied.
' Under the British Nationality and Status of Aliens Act 1914—1943 the following persons born after
1914 were naturai-born British subjects:

(a) Any person born within His Majesty's dormmons and allegiance: and

(b) Any person born out of His Majesty’s dominions whose father was, at the time of that person’s
birth. a British subject and fulfilled one of a number of conditions: and

{c) Any person born on board a British ship.
"2 See post, para. 35008 er seq. for protectorates, protected states and trust territories.
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of Commonwealth citizens and the wives of citizens of the United Kingdom and
colonies.

11. The Brimisd NaTioNnaLITY AcT 1981"

Introduction

Bnnsh subjects were free at common law to come into or leave the “mother
country.” The British Nationality Act 1948, which created ciuzenship of the
United Kingdom and Colonies. retained the old term “British subject™ as an
alternative to the new term “Commonwealth citizen”™ for the cilizens of other
independent Commonwealth countries. In 1962 Parliament passed the Com-
monwealth Immigrants Act 1962 to give some power Lo control immigration into
the United ngdom by citizens of Commonwealth countries. All other Com-
monwealth countries had power to control such immigraton. * The power of
control conferred in 1962 applied o all Commonwealth citizens exceprt those
born 1n the United Kingdom and those holding United Kingdom passports. and
also o British protected persons and lIrish citzens.

The Home Secretary was also given for the first ime a limited power to deport
from the United Kingdom Commonwealth citizens.'” British protected persons
and Irish citizens on the recommendation of a court that had sentenced them o
imprisonment. The power 1o deporl in such cases was possessed by practically
everv other territory in the Commonwealth

The Commonwealth Immigrants Act 1968 amended the Act of 1962 with
regard 1o (inmer alia) exemption from control enjoved by citizens of the Unied
Kingdom and Colonies holding United Kingdom passports. and made it an
offence 10 land otherwise than in accordance with immgration regulations. The
Acls of 1962 and 1968 were repealed and repiaced by the Immigration Act
1971.

The result of the introduction of immigranon controls was that there were two
categories of citizens 1n the United Kingdom and Colonies: those entitied 1o enter
and reside 1n the United Kingdom lLd“Cd by the Immigration Act “patrials™) and
thase not entitled (“non-patrials™). The object of the British Nauonahity Act
1981 is to distingwish clearly a category of citizenship which carries with it the
right of entry and residence from other categories. The old law which was

outlined in the previous section remains of importance because (1) 1t defines the
navonality or citizenship of people born bejore the 1981 Act came o effect
(January 1. 1983): (i1) claims under the 1981 Act may tum on the status of
parents and grandparents born under the old law'” and (iii) the terminology of the
old law is to be found in the case law and confusion can be caused unless it iy
realised that. for example. British subject is used n the new law in an enurely
difierent sense from that in which 1t was formeriv used

" Fransman’s British Neanonaiiy Law (3rd ed. 1989,

" Colonies can aiso restrict immigraton: see Tnormion v The Police [1962] AC. 339, PC

15 of R.v. Sabri. The Times. November 10. 1964, CCA. Before 1962 a deportation order against i
British subject would be quashed: K. 1. Home Secreiar. ex p. Chateau Thierry (Duke] 1917] | K.B
922, 930 per Swinfen Eady L.

v See commentaries by C. Blake. “Ciuizenship. Law and the State™ (1982) 45 M.L.R. 179 and R
White and F. J. Hampson. “The British Nauonality Act 19817 [1982] PL. 6.

" In R, v Secretary of Stare for Foreign and Commonwealth Affairs. ex p. Ross-Clunis 1199112 A.C.
493. HL u claim to ciuzenship under the 1981 Act hinged on events dating back 10 1905,
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Categories of citizenship
The 1981 Act recognises three categories of citizenship:

(i) British:
(1i) Brinsh Dependent Territories:

(iii) Briush Overseas.
It also recognises the special status of

(1) British protected persons: and

(it British subjects without citizenship (British subjects).

A further category of British Natonal (Overseas) was created by the Hong
Kong Act [985.

The term Commonwealth eitizen cmbraces all categories (apart from that of
British Protected Persons) and citizens of mdcpendent Commonwealith coun-
tries. '™

Citizens of Eire continue to enjov their own unique status: they are not aliens
and possess the rnght to vote when resident in the United Kingdom.'?

British citizenship

British citizenship 1s the only type of citizenship under the 1981 Act which
confers a legal right to live in. and to come and go into and from. the United
Kingdom by right. .

British citizenship 1s acquired, us a veneml rule. in the case of persons born
before January 1. 1983 if they were patnals. that is citizens of the United
Kingdom and Colonies who under the Immigration Act 1971, were entitled to
enter the United Kingdom by right.*®

Patrials were (a) citizens of the United Kingdom and Colonies and (b) Com-
monwealth citizens who possessed one of the special links with the United
Kingdom defined in the Immigration Act. That status largely corresponds to
British citizenship as defined in the 1981 Act in the case of persons born after
January 1. 1983.%

In the case of persons born after the commencement of the Act. British
citizenship may be acquired by

(i) Birth in the United Kingdom provided that one parent was at the time of

birth a British citizen or was settled in the United Kingdom.** This
provision marks the abandonment of the former principle that, subject 1o
minor exceptions. birth in the United Kingdom conferred British nation-
ality.™ A person who does not acquire citizenship by birth in the United

‘i3,

?5.50(11: Representation of the People Act 1983, s.1, Citizens of Eire can continue (o claim to be
Britsh subjects under .31,

* The term patrial was given legal significance and currency but not invented by the Immugration Act
1971. It has been removed from the 1971 Act by 5.39 of the 1981 Act and replaced by British
citizen.

*! Some patrials do not become British citizens; and lose their right of abode: s.11(2). Some patrials
do not become British citizens but retain a right of abode: s.39(2).

*5.1. "Settled™ has a technical meaning: s.50(1)~(4): post, para. 23-028.

** ante, para, 23-003.

23-006
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Kingdom may. however. be subsequently entitled to citizenship. for
example. if one of his parents later acquires citizenship or he spends the
first 10 vears of his life in the United Kingdom >

(i) Descenr: when birth occurs abroad but one parent 1s a British citizen other
than by descent.”® This represents an extension of the rule in the 1948 Act
which allowed the acquisition of citizenship by descent only through the
father. The new rule. however, is more restrictive than the old n that
subject 10 exceptions. 1t allows acquisition by descent for one generation
only. Formerly United Kingdom citizensiip could be transmitted indei-
initely by registration at a Briuish consulate in a foreign country. Persons
born abroad whilst a parent possessing British citizenship s in the service
of the Crown are treated as acquiring ciizenship by birth and can transmit
that Citizenship even if the relevant parent was a citizen by descent *" In
some cases British ciuzenship mav be claimed following birth abroad
where one of the parents was a British citizen by descent but had resided
in the United Kingdom for the three vears preceding the birth.=

Citizensiup by nanwralisation

Naturahisauon 1s now governed by section 6 of and Schedule | to the Briush
Naunonalitn Act 1981, Naturabisation 15 o matter within the discretion of the
Secretary of State. Section 44 provides that in exercising any discretion under the
Act the Secretary of State must pav no regard o “race. colour or religion ™
Section 6 distinguishes between applicanons by persons of full age and cupacity
(subscction 11 and applicauons by persons of full age and capacity who at the
date of the appheaton are married e a British citizen (subsection 2). In the case
of naturalisation under subsection | the apphcant must first satisty o residence
requirement which invaolyves within the five vears before the applhication presence
in the United Kimgdom. subject to absences not exceeding 450 davs. and in the
12 months before apphication presence except for a maximum absence of 90
davs 7 In the alternative an application can show that at the date of upplication
he 1 serving outside the Umted Kingdom in Crown service under the United
Kingdom government. Secondiy he must establish that he 15 of good character:
thirdlv that he has sufficient knowledge of the Enghish. Welsh or Scotush Gaehe
language. and tourthly that he intends i1 10 reside in the United Kingdom. or
(i 1o enter mto or continue 1n Crown service under the United Kingdom
Government. or service under an internatonal organisation of which the United
Kingdom Government 1s & member. o1 service in the employment of a society or
company established in the United Kingdom. The Home Secretary 1s expressiy
given a wide discrenon to waive the requirements relating o residence and
language proficiency

g [ |

> Althoueh subs. 2 provides that the Secretary of Staie 15 not required o give any reason 10r s
decision. the Court of Appeal has held that fairness requires lim Lo give such explanation as 1o enahle
the applicant 1o chalienge the exercise of his discretion in the courts: K. v Secretary of Siate jor the
Home Deparmment. ex p. Faved [1998] | W.L.R. 763: posi para. 31-016

* Furthermore the applicant must not at any tme 1n the nve vear period have been in breach of the
immigration laws and i the final twelve months must not al any time have been subject 1o any
restriction on the period for which he might remam n the United Kingdom
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The requirements to be satsfied by the spouse of a British citizen who seeks
naturalisation under subsection 2 are less onerous. The period of five vears is
reduced to three (subject to absences not exceeding 270 days) and there is no
need to show “sutticient knowledge”™ of the three listed languages.

Naturaiisation is only available to allow aliens to acquire British citizenship.
A British citizen by descent. for example. cannot apply for naturalisation.=*

Citizenship by registration

The Home Secretary 15 given a discretion to register minors as British citizens
by Secuon 3 which speils out particular requirements to be satistied in specific
types ol application.™”

Registration by right is uvailable to British Dependent Territories citizens.
British Overseas citizens. British subjects and British protected persons who
satisty the residence requirements of section +.

An applicant whose right to be registered depends on her own antecedent fraud
is not entitled to challenge the Secretary of Siate’s refusal to register her as a
British citizen: R, v. Secretarv of State for the Home Department. ex p. Pui-
tick.™ .

Registration 15 available by right to British Dependent Territories citizens who
are nationals of the United Kingdom for the purpose of the Community Treaties.
that 1s people having a link with Gibraltar (section 3).**

Transiuonal provisions preserve for five years after the commencement of the
1981 Act the rights of individuals to register as British citizens who could
formeriv have registered as citizens of the United Kingdom (i} by virtue of
residence (section 7): (ii) in the case of women. by marriage to a cituzen of the
United Kingdom (section 8) und (iii) by regisration at a United Kingdom
consulate (section 9).

British Nationaliry | Falkland Islands) Acr 1983

This Act which is deemed to have come into effect on the same day as the
British Nationality Act confers British citizenship on inhabitants of the Faikland
[slands born before January 1. 1983 who would otherwise be British Dependent
Territories citizens by virtue of a link with the Falkland Islands—for example.
birth, naturalisation or registration there. In the case of persons born after January
1. 1983 British citzenship is conferred on persons born in the Islands who satisty
mutatis mutandis the requirements of the 1981 Act. Provision is also made for
acquisition of British citizenship by registration and descent.

Loss of citizenship
In the case of naturalised citizens and citizens by registration. citizenship may
be lost by deprivation under section 40 of the British Nationaiity Act 1981. The

MR v Secretarv of State for the Home Department ex p. Ullah, The Times June 27. 2001. CA.
1Appiication presumably inspired by limitation on transmission of citizenship by ciuzens by
descent).

" Statutory distinction between illegitimate male/female children lor purposes of registration not
contrary to European Convention on Human Rights: R. v Secretary of State for the Home Depari-
ment, ex p. Montana. The Times, December 5. 2000, CA: unte para. 22-054.

119811 1 Q.B. 767. CA (Marriage to British subject procured only by deceiving registrar as 10
identity of P. a German nauonal wanted in Germany on charges of terrorism). See too Putnick v.
Attornev-General [1980) Fam. | where Sir George Baker P. refused to grant a declaration of the
validity of the marmage.

** K. Simmonds, “The British Nationality Act 1981 and the defimtion of the term ‘national® for
Community purposes™ (1984) C.M.L. Rev. 675.

23-009
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Home Secretary may deprive any person to whom the section applies of cituzen-
ship if satisfied that the registration or certificate of naturalisation was obtained
by fraud. false representation or concealment of anv material fact: or if he is
sausfied that the person has shown himself disioyval to Her Majesty. or has traded
with the enemy during any war. or (unless the effect of deprivauon would be w
render that person stateless) has been sentenced to not jess than twelve months’
imprisonment within five vears of naturalisation. A person is not to be deprived
of citizenship under the.section unless the Home Secretary 1s satisfied that 1t is
not conducive to the public-good that that person should continue to be a Briush
citizen: and excepl in the case of continuous residence abroad. @ person against
whom an order is proposed to be made may require that the case be referred 10
a committee of inquiry called the Deprivauon of Ciuzenship Committee.™

A British citizen of full age and capacity may under section 12 of the 1981 Act ~
renounce his British nationality.™ A deciaranon must be made in a prescribed
form and registered by the Home Secretary if he is satisfied that after registranon
the person concerned will acquire some citizenship or nationahty other than
British cinzenship. If another citizenship or nationality 1s not acquired within six
months of registration the person shall be deemed to be and have remamed
Briush citizen. It is provided. however. that the Home Secretary may withhold
registration of any such declaranon if made during anv war in which Her Majesny
may be engaged in right of Her Majestv's government in the United King-
dom.*

Resumpiion of cinzensiup

Provision 15 made for resumpuion of ciuzenship by persons who have earlier
renounced ciuzenship. for example a wife might have 10 renounce Briush
citizenship under the law of her husband’s state and wish 1o return to the Unied
Kingdom on divorce or following his death ™

British Dependent Territories Citizenship

This. in effect. is a colonial citzenship. acquired by a connection with a colony
analogous to that needed with the United Kingdom 1o establish the status of
British citizenship.™ The stats does not confer a right of entry 1o the Unmitec
Kingdom or to any paricular coiony. immigration being a matter left to each
colony to determine for iself. As we have seen. Gibraltanians and Falkland
Islanders have. within this category. special nghts o British citizenship: on the
other hand the Hong Kong Act 1985 makes provision for converting this tvpe of
citizenship arising from & connection with Hong Xong into “u new 1orm of

“ There 1s no night 1o an inguiry where the registranion or nawrahisaion bas deen procured by traud
as o idenuty: R v Secretary of Stare for the Home Deparnmeni. ex p. Akfiar [19811 QB 36

= For the purposes of ~ 30 any person who has been mamed is deemed 10 be of full age

At common law a Britsh subject could not become naturalised in i 10TRIEN COUNU (eI, itk
23-001). The Natwuraiisation Act 1870 provided that if he did so he should be deemed 10 e ceased
10 be a Brinsh subject and be regarded as an aben. The 1948 Act n order 1o prevent statelessness
provided that the acquisition of a foreign nationainy or of another Commonwealth citizenship. instead
of involving automau forfeiture. should entitle a person 10 renounce his ciizenship of the United
Kingdom and Colomes it he so desired. in R v Lvach [1903] 1 K.B. 444 11 was held that
naturalisation n a coumry with which Britain was at war not only amounted (o treason. bul was
probably null and void: ame. para. 23001

*'5.13. See also s.10.

7 British Nationality Act 1981. Part I1. For dependent territonies. see post. Chap 37
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British nationality the holders of which shall be known as British Nationals
(Overseas)”.*

British Overseas Citizenship*”

This status was conferred on citizens of the United Kingdom and Colonies
who did not. when the 1981 Act came into effect. acquire British citizenship or
British Dependent Territorjes Citizenship. 1t is a transitional and residual stats.
They may at the same time hold another citizenship.

British subjects*®

Unlike British Overseas Ciuzens. British subjects cannot possess any other
citizenship. Theyv are persons who were British subjects under the 1948 Act who
failed to acquire ciuzenship when the country in which they lived adopted its
own nauonality laws. This. woo. is a transitional status, destined to disappear.

British Overseas Citizens and'British subjects are entitled 1o British passports
but. as will be seen. have no right of entry to the United Kingdom. If admitied
to the United Kingdom they may under section 4 acquire British*citizenship by
registration,

British Protected Persons

British Protected Persons are defined by Order in Council made under section
3§ of the 1981 Act and the Solomon lslands Act 1978.%' Thev are connected with
lermritories which were protectorates. protected states of United Kingdom trust
territories.”* Thev mav hold citizenship of ‘a non-Commonwealth countrv. Like
the 1wo preceding categories. the signincance of this one 15 the right 10 a Britsh
passport and. if admitted 1o the United Kingdom. the chance of registration as a
British citizen. '

British National (Overseas)

This new form of Briush nationality was created by the Hong Kong Act 1985
and was intended o replace the British Dependent Territories citizenship which
would come 10 an end for inhabitants of the Colony formerly entitied to it on the
handing-over of Hong Kong to China. The new form of nationaiity was in effect
no more than a right o a Briush passport. The value of this new status was a
matter of controversy between the United Kingdom government and residents of
Hong Kong and their supporters in Parliament. As a resuit three further statutes
were enacted.

The British Natonahty {Hong Kong) Act 1990 authonised the conferment by
registration of British citizenship on up to 50.000 persons and their dependents.
recommended by the Governor of Hong Kong. It was hoped that this would
encourage those registered 1o feel able to stay in Hong Kong under the new
administration.

™ See turther. pos:. Chap. 13

¥ P This category includes East Attican Asians i India and East Afnca and certam classes of
inhabiants of Maiavsiu

“0 PV, Briush sutiects are pelieved 1o number about 50.000 and reside mainly i Sri Lanka, Indiz
and Pakistan.

*!'"The Solomon Islands Act 1978 was unusual 1a the provision it made for citizenship on the coming
nto effect of independence. Only “indigenous Solomon Islanders™ became citizens of the new state,
Other residents who lacked a nauonality as a consequence of the new legislation became Briush
Protecied Persons.

4= posr. Chap. 35
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The Hong Kong (War Wives and Widows) Act 1996 authorised the conferment
on a group of applicants indicated by the title of the Act. believed to number
about 50. Finally rhe British Nationality tHong Kong) Act 1997 provided for the
registrason as British citizens of a number of inhabitants of Hong Kong. believed
10 number between 3.000 and 8.000. who, because of their non-Chinese ethnic
ongins did not acquire Chinese nationality under the terms of the Joint Deciara-
non. It was argued that the United Kingdom owed a partucular obligauon to them
because they were fargely descendants of people who had settled in Hong Kong
in the service of the Crown as soldiers and civil servants rrom other parts of the
FEmpire. parucularly India,

(L Aviens anD CITIZENSHIP OF THE UNioN

23018 Unul the Immigranon Act 1971 the faw distinguished between British subjects
and aliens (subject to the special swanon of citizens of the Republic of Ire-
landy.** The Immigration Act 1971 introduced a new disunction between patrizis
rwith the night of entry and abode) and non-pairials, Since the coming mto ettect
ol the Briosh Nunonality Act 1981 that iermimology s been abandoned and the
appropriate 2rm tor persons not coming within the terms ol the British Nution-
ality Act 1981 s again alien, Where. however. a non-British citizen or subject 15
A nanonal of & member state of the European Community his rights in the United
Kingdom tall 1o be treated under Commumty law. The importance of such rights
as those ot freedom of movement within the Communitv led to the introduction
ot the concept o Cinzenship of the Union in the Maastnicht Treaty (Article
[7e 8.

Aliens

23019 Under the medieval common law aliens had practically no public or private
rights. The rules were gradually relaxed by statute ana a more liberai attitude on
the part of the common law courts. By the end of the sixteenth ceatury 1t was
recogmsed thal aliens in the King's dominions owed a emporary and local
dilegiance. Friendly aliens couid bring personal acuons such as trespass and debt,
and could own personal property, mciuding leasehoids.

AL common law an alien probubly had no right 10 enter this country.™ The
Crown propably had no prerogative power to send an alien (other than an cnemy—
alien) compulsorily out of the realm.*® but since the eighteenth century™ the
government has sought statutory powers to do so.

** The lreiand Act 1949, 5.2 provided that citizens of the Republic of Ireiund were not 10 be regarded
4s altens. 5.501 provided for the retention of Briush natonality (with certain exceptions) bv persons
born in Eire. or the Irish Free State. before 1922 (the date of the .-\ns;*o-!rish Treaty) who were Britsh
subjects inunediately before 1949

“ Musyrove v Chun Tecong Tov [1891] ALC. 272 cnincised. Thornberry 11963) 12 LC.L.Q. 422. But
see Schmudt v. Secretary of State tor Home Affairs [ 1969) 2 Ch. 149, 168, ser Lord Denning M.R.
Nothing n the Immigration Act 1971 impuirs any prerogutive powers pessessed by the Crown in
relation to aliens (5.33(3)). This saving applies oniy to aliens and hence s not applicable to British
Overseas Citizens: R. v immgranon Appeal Tribupal. ex p. Secretery of State for the Home
Deparnment (19901 | WL.R. 1126,

** Forsyth. Cases and Opinions on Consttutionat Law (1869) p. 181 Holdsworth. Historv of English
Law. Vol. X. pp. 393-400. ¢f. dictum of Lord Atkinson in Johnsione v Pedlar [1921] A.C. 262.
283. : ;

' Aliens Act 1793
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Friendly aliens, i.e. citizens of countries with which the Crown is not at war,*’
have long had the right to contract. 1o own and dispose of personal property. and
to bring and defend actions. They may now own and dispose of real property.
Resident aliens owe allegiance to the Crown. and are subject to the general civil
and criminal law.*¢ They do notl enjoy the parliamentary or local government
franchise.* they may not sit in either House of Parliament® or hold any public
office: but they may be emploved in any civil capacity under the Crown (a)
outside the United Kingddfn. or (h) under a certificate issued by a Mimster with
Treasurv approval.-Aliens are subject o restrictions with regard o employment
in the armed forces. the Civil Service in this country. and the merchant navy: jury
service: the ownership of British ships: holding a pilot’s certificate: change of
name: and taking parl in certain industrial activites.™

Enemy aliens.™ ie. nationals of. countries with which the Crown is at war.
were at one time virtally rightiess. unless exceptionally they were here with the
licence of the King. In course of time it came 10 be seen that what mattered so
far as commerce was concerned was 1o prevent any trade with the enemy country.
regardless of what persons were carrving 1t on. And so an “enemy’ came 1o
mean any person (whether a British subject or not) who voluntarily resided or
carried on business in an enemy country.®* An enemy alien in this sense cannot
enter into contracts by English law. and contracts entered into with him before the
war are suspended for the duration of the war “Enemy character” is largely of
importance in relation to corporauons. and m relaion o offences under the
Trading with the Enemy Acts.

An enemy alicn cannot bring an action n the Briush courts: now il he was
plaintiff in an acton begun belore the war, can he appeal during the war: tor the
enemy cannot be given the advaniage of enforcing his nights by the assistance of
the Sovereign with whom he is at war On the other hand an enemy alien cun be
sued during the war, as that permits British subjects or friendly aliens o entoree
their rights with the assistance of the Sovereign against the enemy: and il he s

“Friendhy " abens may i some context ngiude nationals ol countnes with w hich the Crown s at
war. but who have come to reside or are allowed o remam here by the Soverergn's licence: Wedls v
Willigms 116971 1 Ld Raym, 282, Tne Sovereign s heence, express or implicc. gives the prolection
of the Law and the courts: Svivesier s Case (170257 Mod. 1300 A heenee is commaonty mphied by the
fact that an ahien has registered and has been allowed w remain. T and raxisPricess v Mot
11915] 1 Ch. 38 Schaflenins v. Goldbere [1916] 1 KB, 2840 See turther. W B Davies, The Eaelishi
Lov velaning o Aliens (1931). Chap. 1.

+ Gee also the Aliens Restriction (Amendmenti Act 1919, 5 3 which makes it an affence punishable
hy 10 vears mprisonment for an alien o awempt or doany wct caleutated 10 cause sedion or
disaftection among the ¢ivilian populanion: and by three months imprisonmeni 1l he promoles or
atwempts 1o premote industrial unrest m any mdusine in which he has not been hona lide enguged.in
the United Kimgdom for the previous two vedrs,

' But see for Ciuzens of the Umon posi para, 23-022

A of Senlement 1700

" See generaliy Brinsh Navonahiny and Staws of Ahens Act 19140 Aliens Kesinenon tAmendment)
Act 1919, Aliens Emplovment Act 1935 But sec also post, para, 23-022 1or Citizens o) the
Union '

“ See Lord McNwr and A.D. Watts. Legal Effeets of War (dih ed.. 19660 MeNair. Legal Effects of
War (3rd ed.).

“ Welis v Williams (1697) 1 Ld.Ravm. 282: Tne Hoop (1799) | C.Rob. 196 Jansen v. Driejoniein
Consedidaied Mines | 1902] A.C. 484, For the position of corporations., see Daimler Co. v Continemal
Tvre and Rubber Co 11916} 1 A.C. 307 as 10 tirms. see Rodrigues v. Spever Bros. [1919] A.C. 84,
Territory occupied by the enemv is regardec us enemy terntory: Sovfrach (V.O.) v Van Udens
Scheepvaar en Ageniur Maarschappij (N.V. Bubr) [1943] A.C. 203

23020
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sued justice demands that he be allowed 10 appear and defend. Further. if he is
unsuccessful as defendant he may appeal. for he is entitied to have the case
decided according to law and therefore to have the error of a court of lirst
instance rectified (Porter . Freudenbers™). The Crown has the prerogative of
confiscating enemy property. but if it is taken 1t 1s usuailv handed over 1o a
Custodian during the war.”*

With regard to the control of aliens tor the security of the realm in time of war.
the original disunction between enemy and friendly aliens s commonly used.
Wartime legislation and emergency powers during both the two world wars vave
the Crown very extensive powers of control over enemy aliens in this sense. The
legisiauon expressly preserved the Crown’s prerogative in relation (o enemy
aliens. At common law their licence to remain at large may be revoked at any
aume ut the complete discretion of the Crown, and thev can be interned™ or
deported.”” The internment of an enemy alien is an act of state. and he has no
right to apply for . writ of habeas corpus against the executive o challenge the
Crown '~ power 1o intern or deport (K. v Borrill, ex . Kuechenmeister™). In the
last case 1t was aiscussed. but not decided. whether an interned enemy alien 1s in
the posiion of a prisoner of war. Internment. however. does not revoke the
licence to bring civil actions in the courts. or. probably. 1o commence habeus
corpus proceedings against privite persons.

Citizenship ot the Union*'

In Chapter 6 we saw the impact on domestic law of the right of freedom of
movement ot workers under Articie 39[48] ot the Community Treaty. The
Factorrame lingauon emphasised the impertance of non-discrimination between
community nationals: Arocle 43[52]. The Maaswincht Treaty ook further the
recognition of individual nehts ansing from being a national of a member state
and recogmsed a new Citizenship of the Umion: Article 17(1)[8]. It also recog-
nised new rights for such ciuzens. in particular the right to vote and stand as
candidate 1n local elections to the European Parliament in the State in which he
resides.

IV, IMMIGRATION. ASYLUM AND DEPORTATION

The reswiction on entry to the United Kingdom by legislation has 1 long
history.”" Since 1962 when Parliament passed the Commonwealth Immigrants

“11915] 1 KUB. 837, CA per Lord Reading C.J. See also Eicheneruen v. Mond [1940] | Ch. 785: cr.
Weber s Trusiees v. Riemer. 1947 S.L.I. 295 (counterclaim not permissible).

 See e.g. Admumistrator of Austrian Property . Russian Bank for Foreigen Trade (1931) 48 TL.R.
3T Bank voor Handel en Scheepvaart NV, v Administrator of !?nzrgan‘cm Properry (19547 A.C.
584,

“R.v. Commuandant of Knockaloe Camp (1917) 117 L.L. 627 ex p. Liebmann | 1916] | K.B. 268:
ex p. Weber (1916] A.C. 421.

7 Nerz v Chater Ede 11946) Ch. 224 A -Gen. jor Cunada v. Cain (1906! A.C. 542. PC.
H11947] K.B. 41, CA. ;

“ Ibid. per Asquith L.I.

* See further. Wvatt and Dashwood. ep.cir. pp. 494—197,

"'V, Beavan. The Development of British Immigrarion Law (Croom Helm. 1986). See. wo. A
Dummett and A. Nicol. op. cir. Modern legislation may be regarded as beginning with the Aliens Act
1905 which followed a growth in the number of refugees fleeing. particularly from Russia and
Poland. in the last decades of the mineteenth century.
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Act restrictions have also applied to many categones of people falling within in
the widest sense of the terms, British subjects of Commonwealth citizens. The
period following the enactment of the Immigration Act 1971 has seen continuing
legislative activity.and constant litigation.®® At the same time as Parliament has
sought to restrict immigration the United Kingdom has become a party to the
Geneva Convention relating to the Status of Refugees which seeks to protect
those seeking asylum from persecution and prevent the deportauion of refugees 1o
countries where thev face £ well-founded fear of persecution.®* The provisions of
immigrauon law are also now subject to review in the courts 1n the light of the
Human Rights Act 1998%¢ and. in the case of citizens of the Union. in the light
of Community law.**

In this immenselv complex area it will not be possible here 10 do more than
indicate in outline some of the more important issuesraised by the legislation and
the response of the courts to challenges to the legality of ministerial decisions.

Immigration

The detailed rules governing immigration and deportation are .to be found in
the Immigrarion Act 1971 (as amended) and the Immigrauon Rules made under
section 3(2) of that Act. The content of the Act and the Rules. the application of
the law and the role of the courts in reviewing the decisions of immigrauon
officials and the Home Secretary have all been maters of controversy. To the
individuais involved hardly any matier could be of grealer moment than whether
they are 10 be allowed entry to u particular countrv where. for one reason or
another. they wish 1o live or whether. having settled in the United Kingdom they
are 1o be required 10 leave. The legislavon 15 couched m the widest terms.
conferring extensive discrenonary powers. The reiuciance of Parliament o feter
the executive (or of the execunve 1o be fettered) can hardiv be better shown than
by the tact that the immigranon Rules are not in the strict sense. delegated
legislavon which clarify and restrict the wider provisions of & statute. Scecuon
3(2) speaks ol “statements of the rules .. laid down by [the Secrelary of State]
as Lo the practice to be followed n the admimstration of this Act.”™" A wypical
Jjudicial comment on the status of the Rules 15 that of Lord Bridge n R v,
Immigration Appeal Tribunal ex p. Singh."”

“The rules do not purport to enact a precise code having statutory force. They
are discursive in stvle. in part merely explanatory and. on their fact. frequenthy

8. Legomsky. fmeeration and the Judiciary (Oxord. 19871 provides a useful but now somewhat
outdined surve.

“* Convennon and Protocol Relatng 10 the Status of Refugees (1951, Cmd 9171 and (1967 Cmind
39061 Asvlum und Immgranon Appeals Act 1993,

“* And see the explicit reference o the Human Rights Act 1998 in the Immigration and Asvium Act
1994_ 265

"eg Van Daevn v Hone Offce 119741 ECRT3370 119751 CMLLR. 1 R v Boneherean | 1978]
Q.B. 7320 R Secretary of State Jor the Home Deparimeni. ex p. Samilio 11981 QB 778 A. v
Secretary of Staie jor ine Honie Departmeni. ex p. Dannenpere | 1984] Q.B. 766 ante para, 6033, See
Immigranon Act 1988, 8.7 post para, 23-026,

™ The rules must be laid betore Parbament and. 1 disapproved by either House the Home Seeretary
shall make such changes as seem required. Foar sets ol rules were made nitially. deaiine with
Commonwealth ciizens (H.C. 79 and H.C. 80). axd EEC and non-Commonwealth nationals (H.C. 81
and H.C. 82) (the 1973 Rules). A revised version was produced in 1980: H.C. 1 1979-1980) No. 394
(Statement of Change in iminigrauon Rules). The current rules are H.C. 1984 No. 395, as amended.
Cm. 4851 (2000).

“711986) 1 W.L.R. 910. 917. Sec further. pos:, pari, 29-004.
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offer no more than broad guidance as 10 how discretion is (o be exercised in
different typical situauons. [n so far as they lay down principles to be applied.
they generally do so in foose and imprecise terms.”

They nonetheless have legal status o the extent that section 19 requires an
adiudicator to allow an appeal against 4 decision that was “not in accordance
with the law or with any immigraton rules applicable.”

Righr of abode

Section 1 of the 1971 Act provides that all persons who have “the right of
abode™ under section 2 are free to live in. and to come and ¢o nto and from. the
United Kingdom. Persons not having that reht may five. work and settie in the
United Kingdom by permission und subject to regulation and control: and those
who were settled here when the Act came into toree are reated as 1f they had
heen given definite leave 10 enter or remain. The Act does not contrel local
journeys between the United Kingdom. the Isle of Man. the Channel Islunds and
the Republic oi Ireland (“the common ravel area™). subject to secuon 10
Lnfrea).

Section 2. as amended by the Briush Nationality Act JOR 1. secuon 39 provides
that 4 person has the rght of abode n the United Kingdom it he s

(1) 4 Brnush ciuzen: or

Git 4 Commonwealth citizen who satishes certan requirements set out in the
Section which in effect preserve for their lifetimes the night ol abode
pussessed by certam Commanwealth citizens hetore the enacument ot the
1981 Act.™

British citizen is used under the Actto include both categones ol persons (section
2(2) as amended).

Reguiation and control

Section 3 makes general provisions for regulanon and control. Persons who
are not British citizens reguire feave 1o enter or remain. which may he given for
o limited or ndefinite penod. and may be subject © conditions restricung
employment and occupation or requiring registration with the police.

The [mmigration and Asylum Act 1999 amends section 3. allowing. for
example. leave to enter © be aranted before a person arrives in the United
Kingdom.

“% ¢ 2(1d), He is a Commonwealth citizen born to or jegally adopted by a parent who al the ume of
the birth or adoption had citizenship of the United Kingdom und Coionies by his birth wn the United
Kingdom or in any of the Islands L

.2y A woman is under this Act also 1o have the right of ubode m the Umited Kingdom i she 15 a
Commonweaith citizen and either—

() is the wife of any such citizen of the United Kingdom and Colomes as is mentiened 1n
subsection (1 %a), (b) or (¢} above or any such Commonweaith citizen as is mentioned 1n subsection
(hdy: or

(b) has at any time been the wife—

(1) of a person then being such a citizen of the United Kingdom und Colonies or Commonwealth
citizen: or

(i} of a British subject who but for his death would on the date of commencement of the British
Nationality Act 1948 have been such u citizen of the United Kingdom and Colonies as 1s
mentioned in subsection t1)a) or (b).
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Anyone claiming 1o be entitied to enter the United Kingdom by virtue of
having the right of abode has the burden of proving the necessary status (section
38))”

As amended by section 3 of the Immigration Act 1988. section 3(9) of the
1971 Act provides that such proof can only be established by possession of 2
United Kingdom passport describing the holder as a British citizen or as a citizen
of the United Kingdom gnd Colonies having the right of abode in the United
Kingdom; or. a centificate of entitlement certifying that he has such a right of
abode.®

The Immigration Act 1988. section 7 provides that anyone entering or remain-
ing in the United Kingdom by virtue of an enforceable Community right or any
provision made under section 2(2) of the European Communities Act 1972 does
nol require leave under section 3 of the 1971 Act.”

Crews of ships or aircraft may enter for limited periods without leave. Diplo-
mats and their families and members of ‘home. Commonwealth and visiting
forces are exempt from control (section 8. as amended by the Immigration and
Asylum Act 1999). Provision may be made bv Order in Councii with regard (¢
persons entering otherwise than by ship or aircraft” e.g. by land from the
Republic of Ireland. Such provisions mav exclude the Republic of Ireland from
the common travel area (seciion 10).

Retusal of leave

Persons who fail 10 satisfy immigration officials that theyv fulfil the require-
ments of the Immigranon Rules will normally be refused leave 1o enter the
Unied Kingdom. Applicants mav be refused leave if they seek eniry for &
purpose not covered by the Rules.” Applicants who prima facie sausiv the
requirements may be refused entry if already subject 1o a deportauon order or if
they have been convicted of an extraditable offence or on medical grounds,”
Leave may also be refused because in the view of the Home Secretary an
individual’s exclusion is conducive 1o the public good.”™ This last reason for
refusal confers a very wide discretion on-the Home Secretary.”

lliegal entrants

An illegal entrant is defined by section 33(1) of the Immigration Act 1971 as
“a person unlawfully eniering or seeking 1o enter in breach of a deportation order
or of the immigration laws. and includes also a person who has so entered.”

A criminal offence is commitied under section 24 if an immigrant enters the
country iliegally. An illegal entrant can be removed from the United Kingdom
before he is entitled 1o appeal againsi the order. If he wishes to appeal he must
do so from owtside the United Kingdom (section 16 and Schedule 2). (In some
circumstances the decision o remove an individual on the ground that he is an

" See R Secrerary of Swaie for the Home Deparnment. ex p Minta. The Times. June 24, 199]
(British cilizen’s nght w enter UK afier holiday in Selgium challenged: he had travelled on a British
Visitor s Passport).

™ See the Immigration (European Economic Areu) Regulauons which apply not only 10 nauonals of
the European Uinion but aiso 1o those of members states of the EEA which are not members ol the
Umon. See similarly the Immigration and Asviem Act 1999, 5.90.

"' By swimming the Chunnel”

" H.C. 395 paru. 32001 ).

"YH.C. 395 para. 320(2) and (7).

7 H.C. 395 para. 320(6).

" ¢f. Schmidr v. Secretary of State for Home Affairs [1969] 2 Ch. 149,
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illegal entrant may be open to judicial review, as we shall see). For the purposes
of the British Nationality Act 1981, an illegal entrant cannot claim to be ™ settled”
in the United Kingdom for the purposes of that Act.

The meaning of “in breach of a deportazion order” is clear but the Conrts have
found great uncertainty in the meaning of “in breach of the immigration laws”™.
The law seems now to be settled that an immigrant is an illegal entrant not merely
if he has evaded the immigration authorities in his entry but it he has obtained
leave 10 enter bv fraud or decepton. There 1s no general duty of candour on an
applicant to draw every fuct to the attention of the immigration authorities which
they might. had they known. have regarded as material; R. . Secretarv of State

for the Home Department. ¢x p. Khawaja.™

The definition of section 33(1) has retrospective cffect and applies o immi-
grants who had unlawtuily entered the United Kinguom betore the 1971 Act
came inte effect: R, v Governor of Pentonvitle Prisot ex . Azam.”

The House of Lords in Khawaja (supra) not merely restricted the previously
wide detimtion of illegal entrant but also extended judicial control over the
removal of illegal entrants by holding that whether a person ts an iflegal entrant
is 4 fact to be established 1o the sutisfaction of the court: 1t s not sutficient that
the immigration authonties regard him s such. ™

An entrant who has reiled nogood taith on documents issued by British
afficials in error or far some Improper monve s notan illegal entrant. " The
prospect ol such u person being hranded as a criminal filled Sir Thomas Bingham
M.R. with horror.™"

Removal of persons andaseradly i the CUnited Kinedom

Section 10 of the Immigraton and Asvium Act 1999 contains a new and
important power to order the removal [rom the United Kingdom of (i) uny person
who ts in breach of the terms of a limied leave to enter or remain or remains
bevond the time limited by the leave ( i) any person who obtained leave to remain
by deception or (it} directions nave been given for the removal under the section
or a person o whose family he belongs.

The power 1s exercisable by any immigration officer. us opposed to the power
of deportation which is exercisable by the Secretary of State.

The statute envisages (section 06) that anyone falling within section 10 will
have to pursue u right of appeal from the country to which they are returned
uniess the appeal is based on the human rights’ provisions of section 65 vr the
Convention on Refugees (section 69(3)). A challenge to the removal order may
be available by judicial review.

Asylum
One of the most controversial issues n the law of immigration in the last
decade has been the position of immigrants claiming to be refugees from
7

11984) A.C. 74 HL: reversing R. v Secretary of State for the Home Depariment. ex p. Zanur | 19801
A.C. 930. ;

T 1974) AC. 18

™ je. the question of status 15 & junsdictional fact which must exist before the power of removal can
be validly exercised. not a matter within the judgment or discretion of the relevant official or minister:
see post, Chap. 31

Ry Secretary of State for the Home Depariment. ex.p. Ku [1995] Q.B. 364, CA.

“ Al p. 374
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persecution within the terms of the United Nations Convention reiating 1o the
Status of Refugees to which the United Kingdom is a party.

The Asylum and Immigration Appeals Act 1993, section 2 recognises the
United Kingdom's obligations under the Convention by providing that nothing in
the immigration rules shall lay down any practice which would be contrary to the
Convention. Section 2 of the Asylum and Immigration Act 1996. however.
allowed the Secretary of §ate to remove from the United Kingdom a person who
had made a claim for asylum within the terms of the Convention provided that
he is to be removed to another country (falling within subsection 3) of which he
was not a national where he would not be treated in a way inconsisient with the
Convention nor sent on to a third country otherwise than in accordance with the
Convention. Subsection 3 applied 10 any country of the European Union or any
country designated for the purposes of the subsection by statutory instrument, In
R. v Home Secretary, ex p. Adan®' the Court of Appeal held that it could review
the Secretary of State’s decision 1o return an applicant 10 member states of the
European Union to establish whether. in the view of the Court. the practice of
those states was consistent with the true interpretation of the Convention. In the
view of the Court the pracuce in France and Germany was not so consistent. The
Secretary of State fared equally badiv in attempting to designate Pakistan (inrer
alia) as o “safe country ™. The Court of Appeal held that i1 was entitled to review
the minister’s decision. despite 1ts approval by Parliament on the ground of
irrationality. ™

The Immigraton And Asvium Act 1999 contains new provisions for removal
10 member states of the European Union Tsection 11) or 10 other “safe” third
countries (secuion 12, Secuon 11 dispenses with the need 1or mimisterial certifi-
cauon. Removal is subject 1o an appeal undsr section 65 thuman rights) unless
the Secretary of State has issued a certificatc under secuion 72(2)a) that the
appeal is manifestly unfounded. Section 121)a) and (b) provide for removal 10
member states not falling within section 11 (because thev are not parties 10 the
“standing arrangements” referred 1o that section) or to other states designated
by order. Secuion 1214) and (5) provide for removal 1o countries not talling within
seenon 12(1)a) and (b) where the Secretary of State has issued a certificate that
the person’s life and liberty is not a nsk by reason of his race. religion. etc. and
that the third country would not send mim 10 another country n breach of the
Retugee Convention. In the case of countries faliing n this second category (but
not 1n the case of those falimg within section 11 and section 1201)a) and (b))
there 1s u right of appeal 10 an adjudicator while still in the United Kingdom
under section 71. In the lauer cases there 1s a night of appeal under secuon 65 but
it1s not exercisable in the United Kingdom if the Secretary of State has certified
that 1t is manifestly unfounded. It remains to be seen whether these sections have
defeated the abilny of the courts to intervene.

To fall within the Convention the applicant must show that owing 10 a4 well
tounded fear of being persecuted for reasons of race. religion. nationality.
membership ol a particular social group or poliucal opinion he is outside the
counury of his nauonality and is unable or unwiliing. owing 10 such fear. 1o avail
himself of the protection of that country. The basis for the existence of a well
founded fear 15 10 be determined by th> Secretary of Stale who has to conciude

*11999] 3 W.L.R. 1274, CA.
R tdaved) v, Seeretary of Staie jor the Home Liepartmens. The Tunes. May 24, 200!, The Asylum

(Designated Countnies of Destinauon and Designated Safe Third Countries) Order 1996; post para.
29-021

23032
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that there is no real and substantial danger before he can order an applicant’s
eturn: R. v Secretary of Stare for the Home Departunent. ex p. Sivakumaran.®
The fear has Lo exist at the nme of the proceedings: an “historic tear” which
explains why the applicunt originally left his country is not sufficient: Adan v
Secretary of State for the Home Deparmment.™ Fear of “persecution’” in the torm
of vialence from private citizens—such as skinheads—does not consttute perse-
cution within: the meaning of the Convenuon unless it could be shown that the
State was unable or unwilling to offer protecuon Lo individuals at risk from sucn
violence: Horvati v. Secretary of State [or the Home Department.”” The meamng
of “social group™ was considered by the House ot Lords in R. v. [mengranon
Appeal Tribunal. ex . Shaf.*® Two women applied for asvium on the ground that
they feared persecution if thev were rewurned to Pakisian as women who had been
falsely accused ot udultery and ubandoned by thetr fusbands. The House ot
Lords held that they belonged 10 1 particuiar socil group by virtue of the fuct ihat
the law n Pakistan discriminated dgainst women is a zroup or. more specitically,
according to Lord Stevn and Lord Hutton. the appiicants helonged to o groun
identined us women suspected of adultery and lacking protecthion from the
state.

The Conventon does not profect persons aecused of having committed serous
non-political crimes in the country fram winch they have fed. The meamng of
non-political crime Wis considered by the House ol Lords in To v Secreran
ot Stene tor the Home Deparmment™’ where it upheld the decision ol the Secretary
of State to refuse asylum to T who had been involved in a bomb attack on Alaters
airport i which 10 people died. Lord Musull found the idenutving of non-
political crime i terrornsm. d criminal act directed against 4 state. intended of
calculated to create a state of error in the minds of people. Lord Slynn thought
some crimes. including the one 1n which T was involved, were s0 obviously
hevond the pale that \here was no need to pursue difficult quesuons of drawing
the line generally between political and non-political cnimes. Lord Liovd (with
whom Lord Ketth and Lord Browne-Wilkinson concurred) suggested that to be
political a cnme had to have a political purpose and to have a close and direct
link to the purpese. The pombing of the wrport railed to sausfy his second
requirement.

Parliament and ministers. by delegated legislanon, nhave sought by various
means 1o discourage the armval in the United Kingdom of immigrants claiming
to be enutled to asylum under the Convention. The [momigraton {Carners’
Liability) Act 1987, tor example. made the owners ot aircrart or ships liable Lo
fines for bringing to the United Kingdom anvone who was unable Lo produce O
an immigration officer a valid passport or other document saustactorily establish-
ing his idenuty and nationality or citizenship. In 1996 the Secretary of State
attempted o restrict the rights to social security benefits of various classes of
asylum seekers by regulations made under the Social Security Contribunions and
Benefits Act 1992. The Court of Appeal heid in R. v. Fecretary of State for Social

str1g88) | AC. 9S8, HL.

“11999] | A.C. 293, HL (Civil war in Somalia: appiicants at no Zreater skethan others involved in
the fighung). :

** [2000] 3 W.L.R. 379. HL (Apphcants. Roma or Gypsies. failed to show that the authorities o
Slovakia offered nsufficient protection against racially motivated violence from other CIUZens).
*11999] 2 A.C. 692.

7 [1996] A.C. 742, HL. The House reviewed the authonues on the meaning of a cime ot a political
character in the law of extradition: see posi para. 23-044.
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Security. ex p. Joint Council for the Welfare of Immigrants*® that the regulations
were wultra vires because thev amounted to rendering nugatorv the rights of
asylum seekers under the Asylum and lmmigration Appeals Act 1993, General
enabling words such as those in the Social Security Act 1992 could not extend
to the making of delegaied legisiation which 100k away statuiorv nghts conferred
by another Act.

The Immigration and Agvlum Act 1999 represents the most recent compre-
hensive attempt to build on these earlier efforts 10 reduce the attractions to
would-be immigrants of attempting to enter the United Kingdom. In addition to
provisions which have been considered earlier.* Part 11 creates new oftences of
carrying clandestine entrants (secuon 32). gives powers 10 detain vehicles used
in such carrying and to sell them (sections 37 and 42. Schedule 1). Part V might
be regarded as helping immigrants mn that 1t is restricts the giving of advice on
immigration law to gualified persons (secuon 84). and estabhishes an Immigra-
tion Services Commissioner to'promote good practice by those who provide
immigration advice or services (secuion 83). Appeals from decisions of the
Commissioner lie to the Immigration Services Tribunal (secuon 871 Part VI
repulates the provision of support for asvium seekers. The Secretary of State may
provide support for destitute asvlum seekers and their dependents under section
95. The Act envisages the provision of accommodation with the assistance of
local authoriues (sections 99 10 1001, and gives the Secretarv of State the power
to designate “reception zones” (section 1011 if Jocal authorives fail 10
co-operate. Section 113 provides for the withdrawal ol the social securin
benefits isted in subsection | trom persons’subject 1o immigranon control, Parl
VI contains elaborate provisions 1¢ put the runming of detention centres on i
statutory fooung and Part VII inserts into the Immigranon Act 1971 a number of
secuions giving the police and immigraunon officers powers of arrest. search. entry
and search of premises. and the seizing of material, All these powers must. m the
modern manner. be exercised according to such codes of pracuce as mayv be
specified under section 145, and (apart from secton 635 of the Act which refers 1o
the Human Rights Acts 1998) are open to chalienge on the ground of ifringing
the terms of the European Convention on Human Rights.

Deportation

The Home Secretars—as opposed 10 immigranon officials—may order the
deportation of persons lacking the nght of abode™ under the Immigraton Ac
1971, secuon 3(5). as amended by the Immigration and Asylum Act 1999.
Schedule 14

The power arises where the Secretary of Stale beiieves (1) the deportation of
an individual 1s conducive to the pubhic good”': or (i1} another person to whose
familv he belongs is deported: or (iv) being seventeen or over he is convicled of
an offence pumshable with imprisonment and the court recommends him for
deportation.”* A deportauon order is an order requiring a person 1o leave and

=11997] 1 W.L.R. 275, CA: post. para. 29-013.

" ante, para. 23-26 and para. 23-030

" Subject 10 exceptions under section 7 in faveur of Commonwealth citizens and citizens of the
Repubiic of Ireland who satisfy specified residence tests

"' Those deported on this ground include Rudi Dutschke. the German politicai activist. in 1970. and
Mark Hosenball and Philip Agee in 1977: see R 1. Secretary of Siaie for the Home. Depariment. e
p. Hosenball [1977] | W.L.R. 766. CA.

** Guidelines Lo be followed by courts m exercising this power were Jaid down in K. v. Nazari | 1980]
I W.L.R. 1366. CA.

23-034
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prohibiting him from entering the Unitzd Kingdom (secuen 5). The Home
Secretary has a discretionary executive power Lo make such an order.”* und
according to domestc law 1s not bound to afford the deportee u heanng before
making an order.” Whether or not that remains the posiion. Arucle 3(4) of the
European Convention cuaraniees i rigne o chatlenge the luwtuiness of arrest or
detention in 1 court. a provision swhich has alreaay arfected United Kingdom
deportation faw.”S A bonu fide vrder or deportation for the pubhc zood mayv he
made 10 send an afien back [0 Nis OWn country. even thougn thul country has
requested his surrender tor 1 eriminad offence that is aot extraditable. ™

Decisions to deport are not necessariiy aken by the Secretary of State person-
aily. Under the Caritona’” principle a decision may properly be taken bv a semor
civil servant: R. v Secrerary of Stare ror the Home Department, ex p. Olade-
hinde.™ '

Secnon 361 authorses courts (o recommend deportation after conviction of an
otfence punisnable with imprisonment, The deportanon order is made by the
Home Secretary under section 3.

Appeals and Judicial Review

Part [V of the immigration and Asvinm Act 1899 esablishes a comprenensive
SVSIEm TOT appeils o immigraton matlers. 1ot TTOM ose FSINg 1ssues of
qutiondd security which tail within the Speciad Immigranon Appeals Commission
Act 1997, 4 amended by the Immigranon and Asvium et 1999, Althougn
Judiciai Review is considered later. 1n Chapter 23, its importance in immigration
matters justifes a speciiic reference w1t here,

Appeals

The Immigration and Asvium Act [999 conunues the sysiem ol appeals 10
Adjudicators « Secuon 37 und Schedule 33 from whom appedl lies 10 the immigra-
tion Appeai Tribunal (section 36 and Schedule 2). not 1o be confused with the
[mmigravon Services Tribunal established unaer Part V.

Appeals lie against decisions that an appiicant requires [eave 1o enter the
United Kingdam or retusal of leave (Section 397 or against decisions which are
alleged to be 1n breuch of the right of asvium under the Conventon on the Status
of Refugees (Secton 69). In the cuse of decisions o deport there are two
possibilities. Section 63 provides for un appeal © dn adjudicator where the
deportation is on the grounds of the public good or us .4 consequence of 1
recommendation by 4 court under section 3i6) of the Immigration Act 1971,

sx p. Vemeopf 119201 3 KB, 720 o Rov. Chiswick Police Superimtendent. ex p. Sacksteder | 1918]
LK.B. 578,

Ry Governor of Brixton Prison, ex p. Soblen [1963]1 2 0Q.B. 243, CA.L per Lord Denning M.R.
There 1s nothing in the 1971 Act to chunge the faw on tis point. [g certain ¢ases a statutory right of
appeal is provided. see posr para. 13-036.

** The Special immigration Appeals Commussion Act 1697 was passed fcllowing Chahai v. UK
(19971 23 E.H.R.R. 413 where the Count cited Art. 3 and Art. |3: posr para. 23-036. Art. § may also
be refevant. [mmigranon and Deportation issues do not as 4 general rule rail within Art. 6.

w R Governor of Brixton Prison, #X p. Soblen 11963 2 Q.B 243. CA. The action of the Home
Secrewury was criticised as ~disgwised extradition " £.0 Higgms. ~Disgaised Extradition: the Sobien
Cuase” (1964) 27 M.L.R. 521: anc see C. H. R. Thomberry. *Dr Soblen and the Alien Law of the
United Kingdom” 11963) 12 L.C.L.Q. 414 post. para. 23-041.

" Caritona Lid v. Commussion of Works [1943] 2 Ail E.R. 560. CA.

119911 A.C. 254, HL. )

* Section 60 restricts the right to appeal against 2 decision that leave to enter 1s required 1o appellants
who possess the documents defined in the immigrauon Act 1971, 5.3 unre para. 23-026.
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Where. however. deportation has been decided on as being in the interests of
national security or foreign relations or for other reasons of a political nature
appeal lies to the Special Immigranon Appeals Commission established by the
Special Immigration Appeals Commission Act 1997. as amended by the Immi-
gration and Asvium Act 1999, Schedule 14. Before the establishment of the
Commission such cases were referred 1o a non-statutorv panel of advisers who
made a report to the Secretary of State who was not bound to accept their advice.
In Chahal v. United A’in!dom' the Court of Human Rights held that such a panel
was not a court within Article 5(4) and its existence and non-binding advice did
nol constitute an effective remedy within Article 13.

The Chairman and members of the Commission are appointed by the Lord
Chancelior and is duly constituted to hear an appeal if it consists of three
member. one of whom holds. or has held. high judicial office (within the meaning
of the Appellate Jurisdicuon Act 1876) and one is or has been appointed as chief
adjudicator under the Immigration Act 1971 or is a member of the Immigration
Appeal Tribunal. Section 4 gives binding effect to the Commission’s decisions
and section 5(2) provides for a right of legal representation—both provisions
intended te rectify the shortcomings in the earlier procedure identified 1n Chahal.
In the light of possibly delicate (or serious) 1ssues raised in these cases section
5(3) recognises the possibility of proceedings taking place in the absence of the
appellant and his legal represemtative. B

Finally in an atiempt to prevent the duplication of appeals secuons 74 o 78
provide @ “One Stop” procedure which is ntended to ensure that all possible
grounds of appeal can be deait with in ene set of proceedings. Thus. i cases
falling within section 74 an applicant who wishes 1o appeal against a refusal of
leave 10 enter may have 1o disclose whether he also wishes 1o claim a right of
asyium or that his nights under the Human Rights Act 1998 have been breached.
To discourage appeals which are bound to fail. section 79 entitles the Immigra-
uon Appeal Tribunal to impose a penalty in cases where 11 considers an appeal
has no merits

Judicial Review

Although the Immigration Act 1971 does not provide for appeal 1o the High
Court. decisions of immigration officials and tribunals. and o* the Home Secre-
lary may be open 10 review on the grounds discussed later in Chapter 32. Thus
a decision can be examined to see if the facts precedent to the valid exercise of
da statutory power exist: 18 the applicant an illegal entrant?” A decision can be
quashed if 1L 1s based on an error of law." In R. v. Immigration Appeal Tribunal.
ex . Begion Simon Brown J. quashed a decision on this ground. holding that the
tribunal ought not to have appiied a Rule in the Immigration Rules which was so
unreasonable that it was invalid. Immigrauon officials must act fairiv® and the
Home Secretary must not. having created a “legitimate expectation™ that he

'11997; 23 EH.R.R 413

= Rov Secretary of State jor the Home Department ex 1 Khawaja [1984) A.C. 74.

“Rov Chuef dmmigranon Officer. Ganwick Arrport, ex p. Kharra=i [1980] 1| W.L.R. 1396. CA: R. 1.
Imnugranon Appea! Tribunal ex p. Singh [1986] 1 W.L.R. 910. HL.

* The Times. July 24. 1986: applying (o the Rules the test apphicable 1o by-laws (Kruse 1 Johnson
[1898] 2 Q.B. 91). on the basis that the Ruies were nol delegated legislation in the normal sense: posi.
para. 29-004.

*Re HAK. [1967] 2 Q.B. 617
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would reach a decision on the basis ol certain grounds. ke (nto account other
considerations.”

Judiciai review i1s. however, a giscrenonary procedure. [t should not be used us
a4 means to avord recourse to statutory procedures which are availubie under the
Act. Normaily the appropriate wayv 1o crallenge a decision by an nmmiegration
officzr 1s by the appeilate process laid down in the 1971 Acu R Secierary of
State ror the Home Deparment, ex p. Swatl.,

On the other hund the Courts may refuse o ntertere hecause the dispute does
not involve a justuclabie 1ssue. For example. the specnl voucher scneme under
which Briush Overseas citizens mayv be admirtted to the Unued Kingdom has
been held by the House of Lurds to operate outside the Immigranon Act 1971 and
not to give rise o enforceable legal rights.® Whether wn appiicant was u rerugee
and theretore entitled to asvium was simtlarty regarded as non-justicizpie by the
Court of Appeal in K. v Secretary or Stare tor the Home Department. ex .
Budaveay but the House or Lords held thar while the question of refugee staus
was [or the Home Secretary 1o determine. the Courts could intervene 1 in doing
s0 he had acted unfawfully or irrationaily.” Lord Tempieman. o words he
repeated in K. v Necrerary of Stare jor the Home Deparnmeni. ox po Sivaii-
maran’ siid:

“Applications tor leave o enter and remain do not m zeneral raise jusuctable
issues. Decisions under the Act are admimistratve and discretionary rather
than judictal ana imperatve. Sucn dectsions may involve the immigration
authorinies in pursuing inguiries abroad, 0 consuitng offical und unotficial
oreanmisations and in making vatue judgments, The only power of the court iy
10 quasn or grant other eftective retief in judicial review proceedings in respect
of any decision under the Act of 1971 which » made n breach ol the
provisions of the Act or the ruies thereunder or which s the resuit ot pro-
cedural impropniety or untairness or is otherwise uniawtul . . where the resuit
of a dawed deciston mav impeni lite or iberty a4 special responsibility lies on
the court in the examimaton ot the decision-making process.”

In the area of immigration law the remedy which 1s particularly important 15
that of habeas corpus. the wnt by which an immuigrant can challenge the legality
of his detennon betore he s retumned (o the country (rom which he came or 13
deported 1o a third state wivich 15 prepared to accept him. The origin of the writ
is discussed later in Chapter 24, It 1s in the sphere of immigranion law that it has
been most invoked in recent umes. Dicta and decisions betore the decision of the
House of Lords in R. v Secretarv op Stare for the Home Departmeni. ex p.
Khawaja'' had cast doubt on the erficacy of habeas corpus in immigrauon cases.
In Khawaja. however. the House of Lords emphasised that once the appiicant has
established a pnma facie case the burden of jusufying the legaiity of any restraint
of liberty lies on the executive. Lord Bridge said that the House should ~regard

“ R. v Secretary of State jor the Home Depariment ex p. Asiyy Khan 11984] | W.L.R. 337, Sce wo R,
iZequril v. Secretarv ot Stare ror the Home Department. The [imes March 16, 2001, CA (Leginimate
expectation that all memoers of cluss would be treated in same manner as Jaw member whose case
had been submutted 10 courts Tor judicial determination).

T11986] | W.L.R. 477, CA.

* R. v Entrv Clearance Officer. ¢x p. Amin [1983] 2 A.C. 818.

*{1987] 2 A.C. 514.

" [1988] | A.C. 58, 996.

"{1984) ALC. T4,
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with extreme jealousy any claim by the executive to imprison a citizen without
trial and allow it only if it is clearly justified by the statutorv language relied on.
The fact that. in the case we are considering detention is preliminary and
incidental 1o expulsion from the country . . . strengthens rather than weaken the
case for a robust exercise of the judicial function in safeguarding the citizen's
rights™.'=

Habeas corpus. although not available as of right mav not be refused merely
because of the existence of an alternative remedy. '

In later cases the Coun of Appeal expressed greater doubt about the usefulness
of habeas corpus in immugration and deportation cases on the ground that the
scope of judicial review had extended to a point at which it provided a more
appropnate and effecuve remedy. '™

V. EXTRADITION

Introduction

Extradition may be used 1n a wide sense to refer to anv surrender of a
criminal—suspected or convicted—trom one jurisdiction to another. In a narrow
sense It may be used to refer 10 surrender under the Extradinon Act 1989, as
opposed 10 surrender under the Backing of Warrants (Republic of lreland) Act
1965. (Inside the United Kingdom a warrant issued in any parl of the Kingdom
may be executed in any other: Criminal Law Act 1977, 5.38). The increased eass
of travel between countries. and more recently the growth of violent terrorst
cnimes. have emphasised the importance of effective arrangements for the extra-
dition of criminals (and have case doubt on the sanclits of the asvium formeriy
Qiven 1o the perpetrators of political offences)

Extradiuon is nol. unlike deportation. a punishment or sanction hut part of the
procedure of enforcing the criminal law and on that ground the English courts
have rejected the argument that m the case of EEC nationals the process mayv be
@ violation of Arucle 39[48].'"

An attempl by the executive to use deportation to return an individual 10
another state in circumstances not falling within the terms of the Extradition Act
would. as was seen in tnc previous part of this chapter. be an abuse of power.
Although such a chalienge failed on the facts in the domestic case of Sabien.'
a successful challenge 1 a similar situauon in France resuited in the European
Court of Human Rights holding that the applicant’s detention was uniawful
because it was not “with @ view to deportation™ within Article 5¢1)(f) bur

“p. 1220 Also. see © Vincenzi. ~Aliens and the Judicial Review of Immigranon Law ™ [1983] PL

(o

"R Governor of Fentonvilie Prison, ex p. Azar |1974) AC. 18, 32

Roval Uisier Consiapuiary [ 19831 N1, 238. 239 post para. 24-037.

SR Seererary of State tor the Home Deparimen. ex 1. Cheblak [1991) | WL.R, 890. CA: R+

Secretaiy of Suate jor 1ne Home Deparimeni. ex p. Mubovayi [1992] Q.B. 244, CA: post para, 24-034.

n.h3

" R. v Governor of Peritonvilie Prison. ex p. Budiong [1980] | W.L.R. 1110. DC: R. v Gavernor of

Pentonviile Prison. ¢x p. Heaiv. The Times. Moy 11, 1984, DC (Proceedings under Backing of
- Warrants (Republic of Ireland) 1965 Act).

'® R. v. Gavernor of Brixton Prison. cx p. Soblen [1963] 2 Q.B. 243. CA. “The law of extradition 1s

one thing: the law of deportation is another™: per Lord Denning M.R. at p. 299,

: Quigien v Ciuerl Consianle.
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disguised extradition designed to circumvent the refusai of the French courts o
order his extradition: Bonzano v France.’’

Extradition Act 1989

The law of extradition is currentty o be found i the Extradition Act 1989
which consolidates a number of earlier statutes dealing with extradition’™ and the
provisions of the Fugitive Offenders Act {967 wiich soverned the procedure for
the return of wanted persons between members of the Commonweaith.” The Act
also amends the carner law 1o wive effect to recommendations ot the Law
Commuission and the Scottish Law Commission.=’

Section | provides three procedures for deaing with the extradition ol u person
accused of an exoradition crome or unlawlully at targs arter the comvicuon ol an
svtradition crime. These are (1) the new procedure establisned by Part {1 ot the
1989 Act: (2) the procedure contaned in Schedule oot the 1989 Act wiueh
applies © vases faling within the Extradivon Act 1579: 13y the procedure for
dealing with the rewrn to o Commonweulth country.

Normally a person accused will be a person charged with an orfence under the
law of the requesting state. n Re fymarl*" however. the House of Lords neid that
“accused” was not a term of art. The court ~houid take “a cosmopohian
approach™ and give the word 4 Durposive mteroretation. = Their Lordships held
that the term wis wide enough [0 extend [0 i PErson auiinst wiom i warrant had
been tssued in Germany aileging that he was mvolved i coiminal fraud and
requIring him 1o give cvigence i pre-tril inguines.

Extradinon Crime 15 defined for the purposes of the Act (apart from cuses
falling within Scneduie 14 generally by reference conduct punishanle by
imprisonment under the law of the teguesting state dnd the Umited Kingdom ot
not less than 12 months. Formerty under the Extradiion Act 1870 crimes were
oniy extraditable offences if listed in Schedule 1 of that Act” as amended from
ime 1o tme.> The relevant date for determining wnether tne conduct 1t it nad
been commitied wn the United Kingdom would be criminal is the date of the
accurrence of the facts alleged o have occurred in the requestng state, not the
date of the request for extradition. In the view of the House ot Lords in R 1w B

71987 9 EH.R.R, 297

* There ts no prerogative power L seize an ahien in this country and nand him over 1o a foreren state:
Forsvih, Cuses und Opuony o Consaenntonal Law. pp. WWO-370: o East India Co v Campnet|
(1749) Ves.Sen. -6 Mure v Kave (181D + Taunt. 33, See Diamond v Minter pluedli 1Al ER.
190,

“ The Fueitive Otfenders Act 1967 replaced the cartier Fugiuve Otfenders Act 1881, [1 was based
on an agreement between the faw ministers of 20 Commonwealith countries. It contamned o number
of improvements on the Exrradition Act 1870 which have heen curried forward into the Extradition
Act 1989.

* For the interpreration of consolidation Acts. see F. Benmon. Srmn’_m- {nterpretanon (3rd ed.. 1997,
Bulterwortns 1. pp. 262163, The courts will. of course, refer Where 2pproprive o case law on the
carlier legislauon.

19991 1 AC. 520,

2 per Lord Steyn at p. 00

* According to Lora Diplock in Government of Demmark v Nielsen [1984] A.C. 606. 615 the
relevant crimes were described “in general terms and popular lunguage”

: Additions were made. «.g. by the Genocide Act 1969, the Internationally Protected Persons Act
1978, the Suppression of Teronsm Act 1978 and the Aviation Secunty Act 1982, See R. v Bow Street
Wetropolitan Stipenaiary Magisirate ex p. Government of USA [2000] 2 A.C. 216. HL. (Computer
Misuse Act 1690, s.15: provision that crimes within the Act were extradition crimes impiiealy
amended Order in Council made under the Extradizion Act 18701,
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Street Metrapolitan Stipendiary Magistratz, ex p. Pinocher (No. 3/ such was
cleariy the rule under the Extradition Act 1870 and despite the ambiguous
wording of section 2 of the 1989 Act there was no reason to believe Pariiament
intended to change that ruie.

Section 6 of the Extradion Act 1989 preserves the tradivonal rule that @
person 1s not to be surrendered for “an offence of a political character”. The
difficulry of defining poliwcal character is iliustrated by a number of cases which
were considered by the House of Lords in the contexi of the law of asvium in the
case considered earlier. 7. v. Immigranion Officer® Traditionallv the case law
assumed that the classification of an offence as politcal required the existence of
a struggle berween two parties over the government of the COuntry in queston.
Thus a killing of a member of government forces by a member of an insurgent
group might well be “pohitical™: Re Castioni™” whereas the indiscriminate kiliing
of members of the public by anarchists i< not “political™: Re Meunier ™ In
Schiraks v. Government of Israel™ where the charges involved were perjiury and
child-stealing. the case had become @ political issue in isracl but that did not
make 1t an offence of a poliucal character: The idea behind the lauer phrase. saic
Viscount Radcliffe. is that the fugitive 1s at odds with the state that apphies for his
extradition on some issue connected with the political control or government of
the country. On the other hand n ex p. Kolvervaski™ where the member of &
Polish trawler had taken charge of a ship. putung the master under restraint. and
steered her into an Enghsh port because they feared they would be pumsied for
their pohtical opinions if they returned 1o Poland. they were successful in their
apphication tor habeas corpus. the Divisional Court holding that the oltences
were committed in order 1o escape from political wvranny. In K 0 Governos It
Winson Green. ex p. Litticioln™ Widgery €1, after reviewing the earlier author-
iies. suid. “An oftence may be of u pohucal charicter enher because the
wrongdoer had some direct ultenior motive of u political kind when he commitied
the offence. or because the requesting state 15 anxious 1o obtain possession of the
wrongdoer's person in order w pumsh him for his politics rather than for the
smiple erimimnal offence referred 1o n the extradition proceedings.” An offence
which might otherwise be of a political character will {ull ouside section 3 if it
Is commitied not m the state against whose government it 1s directed but in the

20000 T AT 3470 HL. The references in their Lordshipy speeches 10 “douhle criminaling ™ are.
m the context. directed o the issue of the crimmalny of the conduct of the uccused under Linted
Kingéom Luw. They cun hardly e imended 10 revive the docirime of double criminabiy m the sense
i winch i was reyected in Ke Niedsen | 1984 A.C 6060, HL and L5 1. MeCafier 19841 | W.L.K
867. HL: the duty of the English court 1 1o sausty iiselr ar the conduct it commitied 1 England
would have been i crime by dumesne Jaw. not to examine the substantive bw of the requestng stale
Lo establish whether 1« terms are 1o substantial soreement with those of the releyant, hypothencal
domestic onence. Re Metven was disunguished m Government of Canade . Aroison | 19901 | ALC
3749 on the difieremt wording o1 the Fugitive Offerders Act 1967, .30 [ icy. but the Extradition Act
1984 applie~ the one test of hypothetical conduct crimmal oy domeste jaw. subiect 10 @ “double
punishabilinn™ requirement.

I996] AC. 7420 HL: anie pare. 23-032

TI8911 1 Q.B. 14y

¥11894] 2 Q.B. 415

11964} A.C. 5356, HL. See C. F. Amerasinghe. “The Sciraks Case. defiming Political Offences and
Exwradivon™ (1965) 28 M.L.R. 27.

" R. v. Brixion Prison Governor. ex p. Kolczynski [1955] | Q.B. 540.

*11975] 1 W.L.R. 893, DC.
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territory of a thir staie which is the state reguesting 2xiradition.” The concern
which was earlier (it for olfering asvium 0 politcul rerugees nus in recent vears
heen repfaced by u Jesite 10 ensure thal [EITOSIS CUnnol ¢scupe justice by
claming that status for themselves. Modern stitutes have mdirectly dealt with
the problem by conterring power on United Kingdom courts to dedl with violent
crimes commitled 4proad wnicn are momany vases likely 1o be the work of
terrorists. * Inorder to faciitate the surrender of wanted CnmUNis suCcessIve
JGTUtes. such as ine suppression of Terronsm Aot 1978 provided that speciiic
crimes were nut [0 be regarded as bemng pouticul orfences. The Extradition Act
{089 continues this pracuce and provides for extradition for offences sgunst 2
list of internationai convennans (section 2217 charges of genocide (section 23)
and offences under the Suppression of Terrorism Act 1978 (section 240

On the other hand. in addition to the plea of “ortence of a political character™.
(SeClIon O Section o dlso privides (al a verson is not W be extradited

1%

Ry the oltence 1s one under military law winch s not aiso an orfence under
the weneral crimmnal law:

¢ the request tor Ais rewarn {though purportny 1o e made on account ol an
extradition crimet is o fact made tor e purpose ab proseculing or
AURISAING AT 00 account of fis face. rehigion. aanonality or pohineal
opmons.

) he mmgnt if returned. be prejudiced at his tnal. or punished. Jdetaned or
restricted in nis nersonal fiberty hy reason of his race. reliwon, nanonafiey
ar poiitical opimons. :

Where an appiicant tails (o establish that he falls within any of the orovisions of
section 6. the Seeretary of State has a discreton under secuon |2 not to order s
return o he thinks 1t would be unjust or oppressive e do so. "

Before 1 State can seek to rely on the provisions of the Extradition Act 1989
it must complv with one of the three procedures envisaged by secnon | of the
Act. The first of these 1s the existence of an extradition arrangements within
section 2. This may take the form of & bilateral or muitilateral treaty. for example
the European Convention on Extraditnon. ™ In the cuse ot Commonwealth coun-
tries (which are not signatories o e Convenuon) section 3 provides for therr
destgnation by-Order in Counctl. No treaty s regiired. thus continuing  the

* Chene v Guvernar af Pentonville Prison [1973] A.C. 931, (Appellant convicted n New York of
an attempted murder there of Visiling memoer of the ruiing Taiwan regime: appeilant. member ol
organisation dedivated o ine overthrow of ine redume. sileged ghme not "ol 4 pouucal charac-
er’.

*2.g. [nternavonaily Protected Persons Act [978: Suppression of Terronsm Act 1973: Taking oi
Hostages Act 19%2: Criminai Jusuce Act 1988, 5 153401 (Torwre).

* Inciuding the LN Convennoi Against Torture: see R. v Bow Street Metropolitan Siipendiary
Magistrate. ex p. Pinocoer (No. 21 (20001, 2 A.C. 147, HL.

* Section 25 contams further specine protecuon in the case of offences under the Taking of Hostayes
Act 1982,

“ Arkinson v. United States Government [19711 A.C. 197, HL: Rovai Government of Greece v
Brixton Prison Governor 119711 A.C 230, HL.

7 For the purposes of the Act. commonwealth signatories of the Convention are regarded as foreign
states: 8.3(2).
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system which applied under the Fugitive Offenders Act 1967, Designation is
dependant on the relevant country adopting extradition Jegislanon in parallel
terms to the British. Thirdly. section | of the 1989 Act continues in exislence, via
Schedule 1. extradition arrangements made under section 2 of the Extradition Act
1870. In cases arising urder Scheduie | the definition of extradition crime will
depend on the terms of the relevant Order in Council. as subsequent]y
amended. ™ Il

Extradition is a judicial procedure which begins once the Secretary of State has
agreed 1o a request for proceedings to begin.* The Extradition Act 1989 provides
for proceedings 10 be heard before the chief metropolitan magistrate (or desig-
nated metropolitan magistrate) or the Sheriff of Lothian and the Borders.*' In the
absence of authorisation from the Secretary of State a metropolitan magistrate or
sheriff may issue a provisional warrant (section 8(1)(h)).

Under the former law the requesung state had to sausfy the magistrate that
there existed a prima facie case. Justifving commiual for trial under Enghsh
law.** Secuion 9 of the 1989 Act. however. provides for the making of extradition
arrangements under which there 15 no need 1o furnish evidence Justifying com-
mital to the court. This brings English (and Scotush) law into harmony with the
provisions of the European Convenuon on Extradition. In Re Evans' the House
of Lords upheld the refusal of the magistrate 1o allow the applicant to lead
evidence 1o prove that be could not be convicted in Sweden of the offence with
which he was chareed. The magistrate’s only concern is whether the conduct
alleged could constitule an extraditabie offence if commitied within the United
Kingdom: quesuons of evidence are for the foreign court.* Simitariy. the
magisirate or shenff raced with a request for the return of & convicied prisones
within the terms of the Act is not entitled 10 examine an allegavion of abuse of
process. ™’ i

i @ magistrate or sheriff commuts the defendunt for surrender he must miorm
him of his right 10 applv for habeus corpus or an apphcauon for review of the
order of commiual. as the case mav be (section | 114 A person commitied 1o be
surrendered cannot be returned to the requesting state until the expiration of 15
days from the making of the order. Apart from the general law relaung 1o habeas

A State remains & designated Commonwealth countrs even afler leaving the Commonwealth until
s name 1s removed from the Oraer in Council designaning 1. R, v Brixion Prisen Governor. e "
Kahan [1989] Q.B. 7ié. DC (Fiji+

“ See R. 1. Bow Sireer Menopaiivan Stiperidiary Magisiraie. ex p. Government of U.8.A [2000) 2
AC 216 HL: supra. n.24. See o0 in Re Burie [2000] 1 A.C. 422 HL. {Meanimg in Order in Council
of the phrase “sentence imposed™) :

*'s.7: Sched. . paru. 4

*! The earher legislation conhined all extradinon proceedings 1o the metropoiitan magistrates except
M WO cases: (11 Under 5.16 of the Extradinon Act 1870 where the crime for which extradinon was
sought was commtied on board ¢ ship wineh docked ai 4 Scotiish port: (21 under the Extradimion Ac:
1985 1f the removal to London of a prisoner arrested under the 1870 Act would be prejudicial 1o his
life or health. See W. Finnie. “The Procedure of Extradiion from Scotiand™ 11983 S.L.T News 23
and 4]

- See. for example. R v Governar of Pentomviile Prison. ex p Aives [1993) A.C. 284, HI
(Extradiion 1o Sweden under Schedule | of the 989 Act).

TL1984) 1 WLR. 1006, HL.

* And see supra n.2s

R Governor of Penionvilie, e p. Smclair [1991] 2 A.C. 64. HL

“* A further example of the remedying of an oversight in the Extradition Act 1870 Wan Pinge Nan,
v. West Federal Musier of Justice. Secreiam of S1ate jor Scotiand and Lord Advocate, 1972 5.C. 45.
JC. (Absence of Habeas Corpus in Scols law made 2ood by exercise of nobile officium of the High
Court).
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corpus. section |1(3) expressly gives the High Court (or the High. Court or
Justiciary | the power to free the applicant it would be unjust or oppressive Lo
cetum fim i all the circumstances. havng regard 10 the trivial nature of the
offence or the passage of ume since the dae of the ulleged orfence or escape from
detention.”” The Court has no inherent jarisdiction (o entertain an Jpphicauon for
habeas corpus 0 refation © extradition proceedings m crrcumstances ralling
outside the provisions of section 111312 Re 3 e

[f a person has heen committed for return to the tequesung state and any
appiication for habeas corpus has heen unsuccessful the Secretary of State muy
muke an order tor his extradition under section [ 2 which again conters on the
minister 4 discretion in simular terms o that conferred on the Court by section 11,
Section 12 expressiv directs attenuion to the possibiiity of the prisoner facing the
death penalty. Apart from other considerations. 1o return 4 wanted person in such
circumstances coul:d now be open to cnallenge under the Human Rigints Act 199
i the lignt of Secrmg v Unered Kingdom.™”’

Backing of warrants

The surremier of wanted criminals between the Repupiic ot lreland and the
United Kingdom is zoverned by the Backing ol Warrants « Republic of lreland)
aet 1965 und the Criminal Junsdiction Act 1975 By secuon e by of the 1963
\et a4 warrant issued in the Republic o lreland by b udicidl authority ~hall.
subject 10 the provisions of the Act be indorsed by 4 iustce 0 the peace upon
police upplication. Subsection (2} provides that an [r1sh s arrant for the arrest ot
an uccused person cannot be indorsed uniess 1t 1s ssued (1) respect ot an
ndictable offence. or (b) in respect of uan oftence pumishable on summary
conviction with Imprisonment for six Months and the requirements ol the subsec-
rion relating to service or failure o appear hefore the irsh court 1s satistied. The
ondorsement 1s a formal process, the English (or Scotusn) judge 1s not concerned
with the existence of evidence to support the warrant.”" Subsection (3) provides
that an Irish warrant for the arrest of a person convicled of any orfence against
the laws of the Republic shall not be endorsed unless the purpose of the arrest is
10 enabie him to be brought before a court of the Republic tor sentence i respect
of the conviction. [n Re Lawlor™ habeus corpus was granted to refedse o prisoner
arrested on an [rish warrant where the Divisional Court was satisliea that it had
heen 1ssued not o secure the rewum of the applicant © sentence aim for an
offence of which he hud heen earlier convicted but 1o ensure his availability as
2 witness at o murder tniad.

Secuon 2 provides that after peing brought before 4 Magistrates’ court on an
andorsed warrant the court shall order his delivery t© the Republican authonties
unless (@) the offence specitied does not correspond (o any orfence under the law
of the relevant part of the United Kingdom w hich is an indictable effence. or1s
punishaole on summary conviction with imprisonment for six months. or (b is

“ Eor an unsuccessiul attempt to rely on the similar provisions of the Fuginve Otfenders Act 1967.
relating to unfaimess arising from delav, see Oskar v Government of the Commonwenith of Australid
[1988] A.C. 366, HL.

= 11995] | A.C. 339. HL. ‘

w1989y 11 EHRR, 439, See tao Chahai v United Kinggom (1996) 23 B.H.R.R. 4132 anre para.
22033

0 See *Anglo-lrish Extradition.” 11967) 2 Irish Jurist 43: (19661 29 M.L.R. 186

S Keane v. Governor of Brixton Prison (19721 A.C. 204 R. v Governor of Risley Remand Centre.
ex p. Marks [1982] Crim.L.R. 238. DC (Simular rule appiicable 1o return ot convicled prisoner).

2 (1977) 66 Cr.App.R. 75. DC.
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of a political character’ or an offence under military law which is not aiso an
offence under the general cniminal law. or (¢) an offence under an enactment
relating to taxes. duties or exchange control. or (d) there are substantial grounds
for believing that if returned to the Republic the prisoner will be prosecuted or
detained for another otfence within category (b). The Suppression of Terrorism
Act 1978 added to section 2 of the 1965 Act similar words to those quoted earlier
in relaton o section 6 of the Extradition Act 1989 to give added protection
agamst the risk of prosecution on grounds of race. religion. etc.

A defendant who cannot bring himself within section 3 cannort resist extradi-
tion proceedings on the ground that he 1s liable on his return to be prosecuted for
a non-political crime but a different crime from that for which his return has been
sought: the Act leaves no room for the appiication of the international law rule
of specianty: Re McFadden.™

Nor can a claim ot ubuse of process be raised to challenge a warrant being
enforced under the 1965 Act which clearly intended to provide an expeditious
procedure for returning wanted persons to the Republic of Ireland. subject only
to the precise and limited protection against oppressive claims provided by the
wording of the Act: R. «» Governor of Belmarsh Prison. ex p. Gilligan.**

The Criminal Junsdiction Act 1975% sought to avoid the difficulties inherent
in the surrender of wanted criminals trom one jurisdiction in Ireland to the other
by conferring extra territorial jurisdiction on the courts of Northern [reland in the
case of certain crimes. Any act committed in the Republic of Ireland which. if
committed in Northern [reland. would constitute one of the crimes listed in
Schedule 1 (serious crimes of violence against the person. damage to property by
fire. offences involving explosives and fire arms) will consttute a crime by the
law of Northern [reland. The Act also creates a new offence of hijacking a
vehicle or ship anywhere in Northern [reland or the Republic of [reland which is
triable 1n Northern [reland. Consequential amendments are made to the Backing
of Warrants (Republic of [reland) Act 1965 to prevent the enforcement of
warrants issued in the Republic against offenders who are or have been convicted
or acquitted of an extra-territorial offence in Northern Ireland.

** For an unsuccesstul attempt to rely on this provision see R. v. Governor of Durham Prison, ex p.
Cariiste {1979] Crim.L.R. 175. DC (Detention in Engiand under Prevention ot Terrorism (Temporary
Provisions) Act 1974 which defined terrorism as use of violence for political ends: Irish warrant
issued for offences relating to expiosions).

** The Times, March 13, [982.

F11999] 3 W.L.R. 1244, HL.

“ See Report of the Law Enforcement Commission (Cmnd. 5627). There is corresponding legisiation
in the Republic of Ireland.
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CHAPTER 24
FREEDOM OF PERSON AND PROPERTY'

1. FREEDOM OF THE PERSON

General principles

“The right to pcrsondl liberty as understood in England.” savs Dicey.” "means
in substance a person’s right not to be subjected to imprisonment. arresl. or ulhel
ph\’&,l(.d] coercion 1n any manner that does not admit of legal justificauon. S leas

“one of the pillars of hben).‘ said Lord Atkin in Liversidee v. Anderson.” that
“in English law every imprisonment is prime. fmw uniawful. and that it 1s for &
Nerson d1rccun° imprisonment to justify his act.” Today the justification for
imprisonment or other type of detention must also be n accordance with the
E.C.H.R.. as must the treatment of those lITIPT]K()nGd or detained. The Convention
rights most likelv to arise in this context are. “the right 1o liberty and security of
person” (Article 5 "righ: to lifs” (Arucie 210 the nght to " fair and public
hearing”™ in the determination of civil rights and cniminal charges (Aricle 617 the
right to “respect for private and family life. home and correspondence™ (Arucle
8_). the prohibition of discrimination (Article 14). When deternining the scope of
4 stawte restricung personal liberty. & court will have o nterpret the favw 1w
comply with the Convention rights. “so far as it 1s possible 10 do so” (Human
Rights Act 1998. .3, In addition police officers are “pubiic authoriues™ 1or the
purpose of section 6(1} of the Human Rights Act 1998, and as such itis unlawful
for them 1o act in a way incompatible with a Convention nght. All those who are
empowered 10 interfere with puxmmi liberty. and the courts who are called upon
10 adjudicate on such matters. must in particular consider the E.C.H.R. require-
ment of “proportonahiny™ This means that even justined actions have to be
proportionate to the threat or problem they seek 10 prevent”

The justificauon for detention or imprisonment is usually that the person i
arrested and detained pending trial m court on a charge of crime. or atter trial by
4 court of competent jurisdiction he has been convicied and sentenced to 1mpris-
onment or some other kind of detemion provided by stawute. Other kinds of
lawful detention are committal for contempt of court” or Parilament.” custod:
pending deportation or extradiuion.” children in need of care and protection.’
patients under Mental Health and Pubiic Health Acts. und impnsonment o

' See D. Feldman. € Liberties and Human Riems i Envianeg and Walex 1Ind ed.. 2000 H
Fenwich: Civil Rights (2000

* Dicey, Law of the Consutunion (10th ed.. E. C. § Wade. 1959) pp. 207-208,

"11942] A.C. 206, HL

< See Andrew Ashworth. “Article 6 and the Fairness of Trials". [1999] Crim.L.R. 261

* See further Chap. 22

“ See ante Chap. 20

7 Sece anre Chap. |

* See post Chap. 23

¥ Children Act 1984, P1 V
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failing to make certain payments in spite of having had the means to do so0.'”
Preventive detention may take place under statutory war-time regulations and
anti-terrorist legislanon. Detention for limited periods is also now permitted
under the Police and Criminal Evidence Act 1984 (PACE Act). and under the
Terrorism legislation.'" All these types of detention must be considered in the
light of Articie 3 E.C.H.R.. and in particular Article 5(1) which provides an
exhaustive defimtion of the circumstances in which a person may be deprived of
his liberty. In addition. to comply with Article 3 the detention procedure must be
in accordance with municipai law and with the E.C.H.R. It will be for the
relevant British court to consider these issues.

A restriction on liberty that falls short of detenuon or imprisonment is pro-
vided by Part | Chapter 3 of the Criminal Justice and Police Act 2001 (CIP Act
2001). This gives a court the power in certain circumstances o make overseas travel
restriction orders on those convicted of one of a list of drug tratficking offences.

For wrongful deprivation ‘of liberty the following remedies are available in
English law: (i) civil proceedings for damages in respect of malicious prosecu-
tion. false imprisonment or assault: (ii) criminal prosecution for assault. battery.
or n respect ol fulse imprisonment itself: (iii) application for & writ of habeas
corpus '~ 1o obtain release: (iv) appeal against conviction or sentence to a higher
court: (V) in appropriate cases an order of certiorari or prohibition."”

Personal liberty is. however. increasingly seen as not being confined to
freedom from physical restraint. Modern methods of surveillance enable tele-
phone calls to be intercepted or private conversations to be overheard.'* The use
ol computers has led to concern about the storing of information about individ-
wals and the use of that information by government agencies. the police or private
commercial organisations. These and similar matters are discussed later.'®

Police powers

Before 1984 the powers of the police derived from the common law and
statute. The former were open (o criticism for their uncertainty, the latter for
varying in many cases trom force to force. depending on the existence of local
Acts of Parliament. Police methods used in investigasing crimes had come under
critical scrutiny in the report on the Confair Case.'® In 1977 the government set
up a Roval Commission on Criminal Procedure which reported in 1981.'7 The

“'In Benham v Unired Kingdom 11996) 22 E.H.R.R.. the applicant had been imprisoned for non
payment of the community charge (a ¢ivii maiter). The E.Ct.H.R. held that under E.C.H.R. law he had
been charged with a criminai offence (the Convention organs apply an autonomous approach to what
is “criminal™). and the protection of Art. 6 applied. entitling mm to legal aid.

! Prevention of Terrorism (Temporary Provisions) Act 1984, as re-enacted in the Terrorism Act
2000. [n Brogan v. United Kingdom (19%8) 11 E.H.R.R, 117, the E.Ct.H.R. heid that detention under
the 1984 Act was incompatible with Art, 5(3); the Government's response was Lo derogate from this
article. S. 16 of the Human Rights Act 1998 expressly retains this derogation, but provides that it will
cease to nave effect afier five vears unless expressly extended by the Secretary of State.

< post pari, 24-033.

' post Chap. 32,

"* The Regulation of [nvestigatory Powers Act 2000 was passed. inter alia. 10 ensure that certain
surveillance methods used by the police and other law cenforcement agencies were compatible
compatibility with the E.C.H.R. and the E.C. Telecoms Data Protection Directive (97/66/E.C.). See
also the Data Protection Act 1998,

'* post. Chap. 26.

'* Fisher Report on the Confair Case. H.C. 338 (1977-78).

'" Cmnd. 8092.
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Report was followed by two Acts, the Prosecution of Offences Act 1985' and
the PACE Act.'” The latter Act attempted to strike a balance between the freedom
of the citizen and the powers of the police. The powers of the police were
increased but their exercise was subject to the restrictions contained in the Act.
The PACE Act also changed laws of evidence and procedure and provided for the
introduction of Codes of Practice (COP) (section 66.67)°" 1o guide the police in
the exercise of their powers. A further spate of miscarnages of justice cases.
many of which invoived allegations of police malpractice. resulied in the estab-
lishment of a Royal Commuission on Crimnal Justice which reported in 1993 7
Some of its recommendations were included in the Criminal Justice and Public
Order Act 1994°° and the Criminal Procedure and Investigations Act 1996, In
addiuon the Police Act 1997 and the Regulauon ot Invesugatory Powers Act
2000 inter alia provide statutory authority for certain types of police surveillance
operations. and the CIP Act 2001 gives the police additional powers 1o seize
from premises and the person.=’ The PACE Act does not then provide an
exhaustive code of police powers

Stop and Searcii

The ntroducuon of a generahsed nght 10 stop persons and vehicles was a
parucularly controversial provision of the PACE Act® The value of stopping
and searching as a crime prevenuon measure has been doubted and 1t 1s argued
to have an adverse efiect on public-pohice relations. Arucle 14 of the EC.H.R.
could be used to challenge a police force which used stop and search powers in
a wav which disproportionateiy affects ethnic minorities =

Secuion 1 confers & power o detain and search on a constabie in a place o
which the public has access or in any other place “to which people have ready
access at the ume when he proposes Lo exercise the power but which is not &
dwelling™ (section 1(1)1. The power extends to (i) persons and vehicles. tii) o
search for stolen or prohibited arucles or prohibied blades =" (ii1) which he has
reasonable grounds to suspect that he will find. Prohibited articles are offensive
weapons™ or articles made or adapted for use in burglary. theft and other defined
crimes. The police also have a power 10 search any person on school grounds if
there is reasonable grounds 10 suspect he 15 10 possession of anv offensive

ante para. 20014
" Micnael Zander. The Police and Criminal Evidence Act 1984 (2nd ed.. 19961 K. Lidstone and C
Palmer. The lnvesngarnon of Crone (2nd ed.. 19961 The PACE Acl. with some modilications, was
extended 1o Northern Irelund 1n 198Y
" There are currently five Codes of Pracuce: COP A, Stop and Search: COP B. Search of Premises
and Seizure of Property: COP C. Detenuon. Treatment and Questoning: COP D, ldentincauon: COP
E. Tape-recording of interviews of suspects
= Cm. 2263
*- Some of the provisions contamed 1 this Act were contrary 1o the advise of the Roval Commus-
s1on
-* Repiacing the Interception of Communicanons Act 1985, and amending the Inielligence Services
Act 1994 and Part I of the Poiice Act 1997
“* In addivon all forces have powers 1o stop and search under o varieiy of oiher statutes such as the
Misuse of Drugs Act 1971, $.23(2): for a full list see Annex A. COP A. These additional powers are
also subject 10 the safeguards in 5.2 PACE Act. and COP A apphes 10 most of them.
** M. Fuzgerald. Enmie Minorines and the Cruminal Justice Svsiem. R.C.C.J. Research Study 20.
(1993 g
*"5.139 of the Criminal Justice Act 1988. s.1(8A) of PACE
 s.1(9na) "Offensive Weapon™ means anv article—

(a) made or adapied for use for causing Mjury 10 persons: or

(b1 intended by the person having it with him for such use by him or.some other person.
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weapon or article with a blade or point.”® The main guarantee that the power
conferred by section 1| will not be abused is the requirement of reasonable
grounds that a prohibited articie or blade will be found. The Code of Practice on
Powers of Stop and Search. emphasises that reasonable grounds require a
foundation in fact. as opposed to mere suspicion, a hunch which cannot be
explained or justified. It specifically exciudes factors such as colour. manner of
dress or hairstyle as the basis for reasonable suspicion. Procedural safeguards are
contained in secuon 2 which. for instance. requires that a constable not in
uniform shouid produce doecumentary evidence that he is a constable. In any case
the constable must give his nume and that of the staton o which he is atached
and the object ot the search. Secrion 3 requires the making of a written record of
searches carried out unless i is not practicable to do so: the person detained 1s
entitled @ a copy of the search record. A search to which a person voluntarily
consents is outside the provisions of sections |. 2. and 3 of the PACE Act. and
is not governed by COP A,

A power to stop vehicles in a parucular locality is conferred by section 4 for
the purposes set out in the section. for exampie (o ascertain whether a vehicle is

carrying u person who has committed an offence. other than a road traffic ;

offence=" or a vehicles excise offence: or a person who 1s unlawtully at large.
Such checks must. except as 4 matter ot urgency. be authorised by an officer of
at least the rank of superintendent. Again there must be reasonable grounds to
helieve that one of the requirements of the section has been satisfied.

Section 5 requires the inciusion in the annual reports of chief officers’ statistics
relating to the exercise of search powers under sections | and <. This is intended
to facilitate supervision over the exercise of these powers by police authorities
and the Inspectors of Constabulary.

Additional powers to stop and search in anticipation of violence are found in
section 60 of the Criminal Justice and Public Order Act 1994 (CIPO).*® This
section applies when a senior officer reasonably believes that incidents of serious
violence may take place n his poiice area. or that persons are carrying dangerous
instruments or offensive weapons in that area. He may in these circumstances
authorise in writing the stopping and searching of persons and vehicles within
that locality for up to 24 hours."' The officer who conducts the stop and search
is not required to have anyv reasonable suspicion that offensive weapons or
dangerous instruments will be found. The Crime and Disorder Act 1998 5.25
further amends section 60 by giving the officer a power to require the removal of
masks or other items used to conceai identity, and to seize such items.’* A power
similar to section 60 aimed at preventing certain types of acts of terrorism is
found in the Terrorism Act 2000 ss.44—46, with the additional requirement that
authorisations have to be confirmed by the Secretary of State within 48 hours of
their being made.’* All these provisions. since they do not require reasonable
suspicion by the detaining police officer. could be in breach of Article 5(1)(c) of
the E.C.H.R. ’

*5.139B of the Criminal Jusuce Act 1988, as amended by the Offensive Weapons Act 1996, s.4.
" See 5.163 of the Road Traffic Act 1988.

“ As amended by s.8 of the Knifes Act 1997.

"' May be extended by a turther 24 hours.

? There is no power 10 search for such items.

‘" Re-znacting ss. 13A and B of the Prevention of Terronsm (Temporary Provisions) Act 1989.
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Arresr

Arrest 15 the restraint of a man’s persen or liberty. obliging him 1o be obedient
to the law. Arrest commonly involves actual physical seizure (apprehension) of
4 person. using no more force than reasonably necessary. or a token restraint of
a person’s libertv indicating 1ts compulsory nature ** The common law allows a
person 1o use a reasonable amount of force to resist uniawful arrest without
warrant. whether by a police officer or private citizen: but it is nadvisable. 10
TesIst arrest by a police constable as the arrest may twrn out to be iawful and
resistance therefore an offence.

iai By warranr No man may be arrested or mmpnsoned cxcept under due process
of law (Petition of Right 1627*), Where a person is suspected of having
commitled & serious mdictable offence. the police may apply o 4 magistrate for
a warrant for his arrest.* Tnat warrant can only be granted on sworn information
Sufficient particulars of the charge must be specified In the warrant m non-
technical language. A “general warrant.” ie¢. one which does not name e
person Lo be arrested. is illegal. In minor cases a summons 1< usually apphed
for.™

(b) Withour warran: A common law power to arrest without warrant still exists
tor cvery citizen where a breach of tne peace has been committed or threatened
This power 1s of particular use 1o the police in public order situations. as 1t
permils an arrest Lo prevent harm or violence. something not possible by stal-
ute.* In Sreel v. United Kingdom.*' the E.CLH.R. decided that breach of the
peace was an “offence” in E.C.H.R. terms** and in consequence the arrestee had
all the nights under Arucles & and 6 It aiso accepted that the exercise of such &
power 1s an comphiance with the E.C.H.R. where someons s behwviour 1f it
persisted. might provoke others 1o violence, but not otherwise. In Foulkes v
Chiel Constable of the Mersevside Police® the Courl of Appeal held thai the
police should only arrest in the clearest of circumstances where appurentiy lawful
conduct gave rise 10 an apprehension of a breach of the peace. It mav also be used
10 arrest for assaull. and tor assaulung or obstrucung @ police constable in the
execunion of his duty. offences for which a statutory power of arrest 1= limited 10
situations where the general arrest condinons (ses below | are satisfied.

™ Nol every deprivauon of lierty 1geteniion constitutes an arrest, which can only be etlected
exercise ol an asserted authority: R 1. Brown [1977) RTR 160, Ca

* Reiving on Magna Carta (9 Hen. 111 ¢. 29,

“ Magistrates Court Act 1980, « |- The increased powers of arrest withour warrant found in PACE
have further decreased the use of arrest warranie

U See Leaci v Mones. (17561 3 Burr, 1962 1984 19 SUTr 1001 - Wilkes . Lord Haltay (1769 v
SuTr 1407

" Magistrates” Courts Act 1980, <114

MR Howell 11981] 3 Al ER 383, [1982] QB 416, PACE 0605 expresshv retains thie
poOwer. -

“' However tne police must have regard tc Ant. 10 E.C.H.R. and the nght 10 freegom of expression
when exercising this power.

“1(1998) 28 EH.R.R 603, the ECLH.R. found thai despite mconsistent English decisions on the
denmuion of breach of the peace. the law was sufhiciently precise 1o comply with At 5¢1)¢)

** Breach of the peace is nol an offence in Enghsh law, R. v Counn Quarter Sessions Appeals
Comnunee, ex p. M.P.C. {1948] 1 K.E. 260

**11998] 3 All E.R. 703. See aiso Bibin 1- Chief Constabie of Essex Police (20001 164 1P, 297, where
the Court of Appeal referred 10 the “now exceptional™ common Jaw powers of arrest. and provided
guidelines,
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The majonty of the police powers to arrest without warrunt are found in the
PACE Act which provides a potential power to arrest for every criminal offence.
There are two categories of offences in respect of which there is a power 10 arrest
without warrant (sections 24 and 25): in addition there are preserved powers of
arrest (section 26) and a variety of post PACE Act statutes providing summary
powers of arrest for newly created offences which would not come under section
24 and 1 respect of which secuion 25 is considered inuppropriate.™

The power to arrest without warrant in section 24 1s in respect of an arrestable
offence™ which is:

(1) any offence for which the sentence is tixed by law: that is murder and
reason:

(i) offences for which a person over 21 may be sentenced on first conviction
to five vears imprisonment:

(i) various listed statutory. otfences.*® -

Any person may arrest without warrant any person who is in the act of commit-
ting such an offence or whom he has reasonable grounds for suspecting to be
committing such offence®”: or anyone who has committed such an offence or
whom he has reasonable grounds for suspecting to have committed such an
offence. In addiuon a constable may. if he has reasonable grounds tor suspecting
an offence has been committed. arrest any person whom he has reasonable
arounds for suspecting to be guiity of the offence.’ He may also arrest anyone
about o commit an arrestable offence or anvone whom he has reasonable
grounds tor suspecting 1o be ubout to commut an arrestable offence.™ The powers
conferred Dy the section extend also to conspiring to commit an arrestable
offence. to artempting to commit and to inciting, aiding. abetting. counselling or
procuring the commussion of such an offence.

Section 25 provides a turther power of arrest without warrant in the case of
non-arrestable offences where one of the “general arrest conditions™ in the
section exists. A constable has the power under the section if he has reasonable
ground for suspecting the commission of a non-arrestable offence and it appears
to-him that the service of a summons is impracticable for one of the reasons
stated: for example that the name of the person concerned cannot be ascertained:

“ v g, a variety of offences under the Public Order Act 1986 and the CJ.P.O. Act 1994,

= Arrestuble offence 1s 10 e disunguished from serious arrestable offence, defined in s.116: the
police have addiional powers in this tvpe ot offence: :afra.

** Which are added to from ume to time. for ¢ 2. the new offence of “stalking” in the Protection from
Harassment Act 1997 is an arrestable offence. The list was significantly extended by the Crimunal
Justice and Public Order Act 1994 and the Offensive Weapons Act 1996,

“7 For a consideration of the meaning of “reasonabie grounds for suspecting”. but in a different
statute see O'Hara v Chief Constabie of the Roval Ulster Constabuiarv [1997] 1 All ER. 129, HL.
The E.C.H.R. requires objective grounds for such a suspicton.

** This rerlects the changed role of arrest from a means of bringing an offender before a court. 10 an
investigative tool for removing a suspect into the police station for questioning, Mohammed-Holgate
v. Duke [1984] A.C. 437. HL.

* The extended statutory powers of the constable reflect the oid common law—and are a reminder
of the danger of the citizen taking upon himself the right of arrest: Walters v. W. H. Smith & Son Lid
[1914] 1 K.B. 395, CA:in R v Self (1992) 95 Cr. App.R. 42 the Court of Appeal confirmed that the
citizen’s power of arrest in 5.24(5) was dependent on an artestable offence having been com-
mitted.
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that arrest is necessary Lo prevent the person causing himself or other physical
harm. or to prevent the commission of an offence against public decency.

Section 26 rather confusingly repeals earlier statutory provisions authorising
arrest without warrant but. by subsection (2), preserves a power to arrest without
warrant in a variety of statutes listed in schedule 2.

In the effecting of an arrest section 3 of the Criminal Law Act 1967 provides
that any person may use such force as is reasonable in the circumstances n the
prevention of crime. or in effecting or assisting in the lawful arrest of offenders
or suspected offenders and section 117 of the PACE Act provides that a constabie
may use reasonable force in the exercise of any power conferred by the Act
What will amount to reasonable force will have 10 be considered in the light of
the E.C.H.R.. which provides for the use of force “which is no more than
absolutely necessany”™ {Arucle 2(2)). In addition Article 3. which prohibit
“inhuman or degrading reatment™ may mean that force can onlv be used m
response o the delainee’s conduct and should be in proportion 10 that con-
duct.*®

The requirements of a valid arrest are defined in section 28, When a person is
arrested otherwise than by being informed that he is under arrest. the arrest is not
lawful unless the person arrested 1s informed as soon as practicable that he is
under arrest. Where the arrest is by a constable the person arrested must be
informed of his arrest even if the fact must be obvious. Whether a person has
been told is a matier of fact: polite words of request. inviting a person (o 2o 1o
a police station. may fail o convey that he 15 being arrested *' The ground for the
arrest must also be made clear at the ume of the arrest or as soon as practicable
after the arrest.™™ Agan. in the case of arrest by 4 constabie, this requirement
must be comphed with, even if the ground for arrest is obvious.

When z police officer has grounds 1o suspect a person of commitling an
offence. the suspect must be cautioned**: at the latest this will be ai the time of
arrest. The form of caution 1s. “You do not have to sav anvthing. But it may harm
vour defence if vou do not mention when questnoned somethine which vou later
rely on in court. Anvthing vou do sav mav be given in evidence ~ This has
parucular significance in the light of secuons 34-39 of the CIPO Act 1994 which
allow 2 court or jury in cenain circumstances to draw inferences from an
accused's siience. or his failure 1o give an explanation for. e.g. ohjects found with
him or marks on mm a1 the ume of arrest.™

If an arrest takes piace other than at a police station then the consiable who
makes the arrest. or 10 whom another person® transfers the cusiody of the
arrested person. must take the arrested person 1o # designated police station as
soon as practicable (section 30). (A designated staton is defined by section
35011 infra.) In these circumstances a constable mav search an arresied person

*' See Ribbusch v Ausiria (1996) 8 EH.R.R. 47

' Alderson v. Booth [1969] 2 Q.B. 216. DC. a case under the previous iaw

* D.PP v. Hewkme |1988) | W.L.R 1166. although the defendant should have been informed of the
ground of his arrest when 1t became pracucable. this did not retrospectively make the arrest uniawfui:
however @ claim for false imprisonment could succeed m respect the uime when no reasons were
given. but could have been given.

**ECOPC para. 10

* post para. 24-017

** See John Lewts & Co Lid v Tims [1952) A.C. 676. HL. the appellanis were not liable for false
Imprisonment when. before handing the respondent over 1o the police. their private detectives took
her 10 an office in order that the circumsiances of her arrest might be explained 10 the managing
direcior and 10 abtain authority 10 prosecule jor thefl
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it he has reasonabie grounds for betieving that the arrested person may present
a4 danger to himself or others. The arrested person may also be searched tor
anvthing which might be used by the person to assist him to escape or which
might be evidence relating o an offence.’ Premises in which a person was

arrested. or was immediately before his arrest (section 32(23tb)) may similariv be-

searched. Again reasonable grounds for believing evidence may he ‘round are
required and in the case of 4 seurch of premuses, a search is permitted oniv o the
extent that 1 1s reasonaply required for the purpose of discovering the evidence.
Additionai powers 10 enter und search certain premises ufter the arrest of a person
for an arrestable offence are found in section 8.7

Derention

Police have no power to detain (apart from excepuional anii-terrorist.and
emergency legisiation: for questioning, a person. whom they have not arresied.
Secrion 29 of the PACE Act recognises this comron law principie. However. the
PACE Act by permutting arrest on reasonable -suspicion™ recognises that the
police station 15 the venue for the investigation of most serious otfences and in
Parts [V and V und COPC. attempt to regulate the treatment wud questioning of
thuse m police detenton.

Persons mav not be detained for longer than six hours at a police stanon which
is not a designated police station tsections 30 and 35). At each designated station
there must be one or more custody officers whose duty 15 0 ensure that the
requirements of Parts [V and V of the PACE Acr are complied with. The PACE
Act seeks 10 protect detwined persons by separating the custodial and inves-
tigatve powers of the police. [t i the duty of the custody officer 1o decide
whether there is sufficient evidence to charge un urrested person or. it not.
whiether 1o detain or release him, Where the custody officer decides there 1s not
such evidence, there 1s a presumpuion that the arrestee is released. either with or
without buil 1section 37(21). The custody orficer may oniv authonse detention
without charge i he has reasonable grounds for believing that it is “necessary (o
secure evidence relaung to an offence ror which he is under arrest..or to obtain
such evidence by questioning him”™ isecuon 37(2))." Detenuon must be
reviewed at reguiar intervals by a custody officer, (if the person has been arrested
and charged). or by u review officer (who must be at least the rank of inspector)

if the person has been arrested but not charged (section 40). A review may be

carried out by telephone where it 1s not reasonably practicable for an inspector to
De present (sectuon 40A as inserted by the CJP Act 2001), A general maximum
period of detention without charge or 24 hours is established by secnion 41. An
officer of the rank of superintendent or above may authorise a further period of
detention up to 36 hours in the case of 2 serious arTestable offence (section 421,
An extension can be granted by magistrates for 2 maximum of 36 hours: and

"2l ortne PACE Act fimits the searen to the remosul ol coat. jucket and gioves: bul search of
the meath i3 permutted by ~ 3962y of the CIPO Act whnicn amends ~,32(4),

7 pose, para. 22044

" anre, pura. 24-000.
“In practice 1 appears that the polite routineiv authorise detention without an sxamination of the
sufficiency of the @vidence: [ MeKenzie, R, Morgan and R. Reiner, “Helping the Police with ther
[nquiries: The Necessity Principle and Voluntary Atendance at the Police Station™. [1990] Crim.
LR 73 \

*5.116 (s amended) creates several categories of serious arrestable offences.
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further extensions to & maximum of 96 hours (section 431.°' 1t is probabie that
these procedures and safeguards sausfv the E.C.H.R.

Treatmen: and quesnoning (Part V' of the PACE Act) If detenuon has been
authorised. the custody officer must stari the written cusiody records of the
detention. tell the arrestee of the grounds for the delention and inform him of his
“rights”—to inform z third party of his detention (section 56). to free private
legal advice (section 58) and to consult the COP." The phyvsical arrangements for
the detention of persons at police statons are provided for in COP C and special
provisions are made in respeci of certain vuinerable groups (e.g. chilaren and
voung persons. the intoxicated. the ill1.°° The main purpose of detention in a
police station is to interview a suspect. and the PACE Aci requires records o be
kept of interviews. but does not reguire them to be tape recorded although it 1«
general pracuce 1o do so. and COP E sets out guidance on this.™

Searches in Detention A power of search’is conferred by secuion 54 and a nght
to retain any object which might be used by the person in custody 1o injure
himself or aid ni< escape. ltems may also be retained if the officer has reasonable
grounds for believing thal they may be evidence relating to an offence. Tne
decision to search must be made in each instance n the light of the facts. and the
detained person should be 10ld the reasons for any seizure. unless 1t is impractic-
able to do 50 (secton 54(3)).

Section 55 (as amended by CJP Act 2001) aliows an mspector 1 authorise an
“inumate search.” that 1 @ physical examinanon of 2 person’s bodilyv orifices
(section 65).°" He must have reasonahle grounds for believing that the person
arrested ana detained has concealed aboul mim (1) anvthing which he might use
to cause physical injury 1o himself or others and which he micht so use whiie in
pohice detention or the custody of a court: or (i1) a Class “A™ drug which he was
n possession of. with criminal intent. before arrest. Normaliy such o search must
be conducted by a medically gualified person but a constabie (of the appropriate
Sex) may carry out a search for an object within 1111 the ispector does not think.
an examination by a medically qualitied person 1+ pracucabie. Controls on this
power of search are found n secoon 53 and COP A. Section 117 provides that
constables carrving out searches under the section are entitled 1 use reasonable
force. bul it is arguable that in certm crrcumstances this could constituie
“inhuman or degrading treatment” contrary 10 Article 2 E.C.H.R.. or an iner-
ference with private life contrary 10 Article &.

“In Roberis v. Thief Consiable of Cheshire Police 11999] 2 Al ER. 326, the Court of Apoeal held
that u persan was unjawiully detsined once the tume for the review of m deienton had passed until
such ume as 2 lawful review was conducled. and in consequence such detention was the lori of false
imprisonment

“* Research suggesis that there has been an improvement i the way Costods Offices pertorm this
tash. compared 10 the early davs of the PACE Act: D Brown. T Elfis. K. Larscombe. Caanging nie
Cade: Poitce Detennon under the Kevised PACE Codes of Practice. Home Oftice Research Stugy N
129 (1993}

" There 1 donbt as 10 how effective these provisions have been. see C Puimer “Siil! Vuinerabic
after all these vears™, [1996] Crim. L R. 633

“ Interviews with 1errorist suspects and these suspected of Official Secreis offences do nat have 1o
be tape recorded.

“* As amended by 5.59¢1 of the Criminai Jusuce Public Order Aci 1993 10 exciude the mouth trom
the denmnon of bodily onfices. enabling the police 10 search on arrest a suspeci’s mouth for. ey
drugs.
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The PACE Act®® allows for the taking of intimate bodily sampies (blood,
semen or any other ussue tluid. urine. saliva or pubic hair. a dental impression or
a swab from a bodv orifice other than the mouth (sections 62 uand 63). and non-
ntimate samples: hair other than pubic hair: a sample taken from a nail or from
under a nail: a swab taken from any pait of a person’s body including the mouth
but not any other bedy orifice: saliva: a footprint or similar impression of any part
of a person’s bady other than a part of his hand (sections 63 and 63). In addition
the CIPO Act 1994 ymended the PACE Act to provide a power for the police o
obtain mumate and non-mumae body from those not in police derention.”” All
the powers o obtuin samples are in respect of recordable offences™—a wider
category than the ~serious arrestable otfences™ s originaily round in the PACE
Act.

An intimate sample. whether from those who are or are not in police detention.
can only be taken with consent. A court may. however. draw such inferences
from a refusal (o consent without good cause. as appear proper (section 62(10)
It could be questioned whether compeiling a suspect to consent to the tking of
1 bodily sample (an interference with private life) or risk adverse inferences fails
within the excentions to Article % of the E.C.H.R.** Before a person is asked to
provide an intimate sample an mspector has o authorise the taking ot the sample
on the basis that he has reasonaple grounds for suspecting the person to be
invoived in a recordable orfence and reasonable grounds to believe that the
sampie would confirm or disprove that involvement. The new power 0 obtain
intimate sampies from those not in detention (section 62(1A)) is in respect of
those from whom at feast two non-intmate samples have aiready been obtained
and whicn were [ound 1o be msufficient. Inumate samples mayv only be taken by
4 medical practtioner or u registered nurse (section 62 s amended by the CIP
Act 2001). and proper records must be kept.

Non-intimate sampies may be taken with the suspect’s consent. or by the
authorsation of an inspector who has to have reasonable grounds for suspecting
the person’s invoivement in a recordable offence and reasonable grounds for
heiieving that the sampie wiil tend to confirm or disprove his invoivement. In
certain circumstances the non-consensuai taking of a non-intimate sampie could
breach Articles 3 and 8 of the E.C.H.R. The power can be used in respect of those
in police detention. and those who have been charged with a recordable offence
and have not given a4 non-intimafe sample or where the sample given was
insurficient or unsuitable. [n addition there is a power to obtain such sampies
from those convicted of recordable offences (section 63B) or detained following
an acquittal on grounds of insanity (section 63C). The new provisions for the
collection of non-intimate samples wiil assist the establishment of a DNA
database similar to that which exists ror fingerprnts.

A detained person’s fingerprints may, under section 61 (as amended by the CIP
Act 2001) may be taken without his consent if (i) an inspector so authorises and
he has reasonable grounds for suspecting the person’s involvement in a criminai

“* Ay amended by the CJPO Act 1994, which takes account of advances in D.N_A. technology.

T In Suwnaers v. United Kingdom (1997) 23 EH.R.R. 313, the E.CLH.R. accepted that the use in
svidence of firgerprints. inumate and non-inimate samples did not infringe the privilege agaimst self-
incrimination enshrined in Art. 6.

"% 27(4) of the PACE Act. These are oifences listed in the National Police Records (Recordabie
Offences) Reguiauons 1985 and are generally those punishable by imprisonment.

“ Paruicularly since the power to do so 15 1n respectof recordabie orfences ™ which covers some non-
serious offences. Saunders v. UK (1997) 23 E.H.R.R. 313. suggests that such powers do not infringe
Art. 6 however British courts could take a different view.
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offence and that his fingerprints will tend to confirm or disprove his involvement
or (ii) he has been charged with a recordable offence or he has been warned that
he may be so charged.

In the case of the three preceding sections. where the person detained is under
the age of 14 the consent required is that of the paremt or guardian: between 14
and 17 both the person detained and his parent or guardian must consent

Access 1o Legal Advice™

Suspects have a Statutory right to consult a solicitor privately at anv ime.”" and
must be permitted to do so as soon as practicabie (section 58(1)(2).7 Delav (of
4 maximum of 36 hours) is only permitied if authorised by an officer of at leas!
the rank of superiniendent and only in respect of serious arrestable offences
where he has reasonable grounds for believing that interference with the course
of justice 1s likely (section 58(8}).7° There has been an increase in the percentage
of suspects requesting legal advise. from 24 per cent 1n the early davs 1o 40 per
cent1n 1996.7 The quality of the legal advise offered 10 suspects has qiven rise
o concern.” and the Law Society introduced an “accreditation scheme™ in an
attempt Lo deal with this. The prospect of “adverse inferences”™ from an accused
failure 1o mention certain fact when questioned after caution™ make the presence
of a solicitor at interview parucularly imponant. The E.CLH.R. has in effect
suggested that the exclusion of a Jawyer from the gueswoning of & suspect 1n
these circumstances could be a violation of Article 6.7

Righr 1o Silence™

The CIPO Act 1994 has affected the use that can be made of an accused s
silence 1n the face of police quesuoning: 1t does not remove that right. Secuion
34(2) allows a court or jury 1o draw “such inferences as appear proper” from an
accused’s faiiure 10 mention, when questioned under cauuon or on bemmg charged
with an offence. anv fact on which he subsequently relies on in his defence.
provided that 10 1s one which in the circumstances he could reasonabiy have been
expected 10 have menuoned. Future use of section 34 must be in the light of

" Andrew Sanders and Lee Bndees “The Right 10 Legal Advice™. Chap. 4 in Miscarmaves o
Justice (Chive Walker and Keith Starmer eds. 1999,
7' This s also an aspect of Art 6 E.C.H.R: the failure of some police stations Lo pravide 1or ielepnone
advise 1o b2 n private could mnfringe thes articie: bul see K. ion i appicanen: ef My, Conunessione:
of Poirce 1or the Metropoiis The Times. August 17, 2001
© There 1s still w common faw night 1o see u solicllor is soon s reasonably pracucable. Ao Cine:
Constabic of Sowrh Wales ex po Merrek 11994) Cnim.L.R. 852

R Samuel 11988y §7 Cr.App. R. 232, in the absence ol persuasive evidence ol the existence ol
circumstances yustitving delay the conviction was auashed. To aeny a suspect a sobctior could pe
breach of Ari. ¢ ECHR. although the E.CLH.R. has accepied thal restricung the right for goog
cause 15 permissable
* T. Bucke and D. Brown. in Police Custady: Poirce Powers and Suspects” Righes wnder the Revived
PACE Coaes of Pracnce. Home Office Research Study 174 (1997 This. and other research. found
erear variauons hetween police stations,
") Baldwin. The Rale of Legal Represemaises ar Poiwe Starions. R.C.C. Research Swdy N
(1992,
"534 CIPO Act 1992
T Murrav . Unied Kingdom 11990) 22 EH.R.R. 29, However, 1n the lizht of other factors Murrin
Irial was not unfair: the fack of iegal advise was not crucial an the facts of the case. As a conseguence
of this decision. $5.34-37 of the CIPO Act 1994 (below ). were amended by 5.58 of the Youth and
Crnminal Evidence Act 1999 10 prohibit “adverse inferences™ if the suspect had not had an
opportunity 1o consult a solicitor.
™ in Smitit 1. Director of the Serviows Fraud Office [1992] 3 All ERR. 456, Lord Mustili identufied six
legal meanings for the term. onlv one of which has been afiected by CIPO Act
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Condron v. United Kingdom.™ [n Condron the E.Ct.H.R. did not say that section
34 was in breach of the E.C.H.R. but said that it was essenual to a fair trial that
the judge shouid direct the jury not to draw an adverse interence if they were
saustied that the defendant had remained silent on his solicitor’s advise. and there
was a sound reason for this advise.*® The E.CLH.R. has aiso stated that the
powers of compulsory questioning under threat of punishment provided in the
Companies Act 1985 are in breach of Article 6.*' The decisions ol the E.Ct.H.R.
have implication for the interpretation of three other sections ot the CJPO Act
which allow inferences 10 be drawn.™

Admissibilire of Confessions and Evidence™

Section 78% gives courts a discretion to refuse to admit evidence if it appears
that “having regard to all the circumstances. including the clrcumsinees in
which the evidence was obtained. the admission of the evidence would have such
an adverse effect on the fairness of the proceedings that the court ought not
admit it.” This could inciude breaches of the PACE Act or the COP. When
exercising its exclusionary discretion under section 78, courts should give addi-
tional weight to the breach of a EC.H.R. rightas itis a “constitutional right”™.**
The E.CLH.R. has permitted the use of unlawfuily obtained evidence. its practce
had been 1o assess whether the trial as a whole was fair. taking into account the
way the evidence was obtained. and its impuct at the trial.* However. in Tetxiera
de Castro v Pormealt™ the E.CLH.R, suggested that where certain improprieties
such as entrapment were used. then even to exciude the evidence would be
insufficient: the prosecution should not have been brought in the Arst place.

Section 76 orovides for the exclusion of improperly obtained confessions™: if
the defendant represents to the court that a contession was 50 oblained. then itis
for the prosecution to prove beyond reasonable doubt that this was not the case.™
Evidence obtained by torure or -maltreatment is inadmssible under the
E.C.H.R.

™ {2000] Crim.L.R. 679

0 The Court of Appeui in R, v Condron [1997] | W.L.R. 327. had suggested that such a direction was
“Jesirable ™. See also R, v Areenr [1997] 2 Cr.App.R'. 27 R v Roble [1997] Com. L.R. 449, See. R.
Munday. “laferences from Silence and European Human Rights Law™. (1996] Crim.L.R. 370

S Senmders v Unired Kinedom 19970 23 EH.R.R. 313. Section 59 of and Sched. 3 to the Youth and
Criminal Evidence Act 1999 provides for the inadmissibility in criminal proceedings of answers and
statements given under compulsion,

25 35 (failure of an accused o give evidence in court): 5.36 tfarlure 10 give an explanation tor
abjects. marks. 2tc, found on im ot in s possession): and 5.37 (failure to account for his presence
at particular piace or at a parucular tme).

“*Eor further detatis see P. Mirtield. Silence. Conjessions and [mproperiv. Obtamed Evidence
(1997,

“4 See A. Choo und S. Nash. “What's the matter with s.78?". [1999] Crim.L.R. 929.

*% See Lord Stevn in Mohammed v. The State {1999] 2 A.C, 111, PC.

@ Sehenk v. Swit=erfand (1988) 13 E.H.R.R. 242. subsequently in [eixeria de Castro v. Portugal
11999y 28 E.H.H.R. 1. 1 more interventionist approach was taken: in Kahn v. Untied Kinedom (2000}
CriniL.R. 684, 1 Chamber of the Court found no breach of Art. 5 despite a breach of Art. 3.
7,1998) 28 E.H.R.R. 101. See Arrornev-Generals Reference No. 3 o 2000 [20011 Crim.L.R. 647,
where the Court of Appeal distinguished Teixiera, the case is w go to the House of Lords.

5 77 requires a jury to be given an additional warning detore convicting a mentally nandicapped
person on the basis of a confession.

“ R v Paris. Abduilahi and Miiler (1997 97 Cr.App.R. 99, illustrates the use of 5.76. the advantages
and limitations of tape recording intervies s, and the inadequacy of some legal advisers. [t is also one
of only two cases where 5.76 has been s ccesstully invoked. see H. Fenwick, Civil Rights (2000) at
p. 204,
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Assaulting and obstructing a consiable®"

Secuon 89 of the Police Act 1996 (re-enacting section 51 of the Police Act
1964)"! provides that it is an offence to assault a constable (or a person assisting
him) in the execution of his duty, punishable on summary convicuon with a term
of imprisonment not exceeding six months or a fine not exceeding ievel 5 or both.
Section 89(2) provides that 1t 15 an offence to resist or wilfulliy obstruct a
constable (or a person assisting him) in the execution of his duty, punishable with
a term of imprisonment not exceeding one month or a fine not exceeding level 3
or both.%*

The importance of these provisions in a chapter on the freedom of the
individual is that 1t 15 often through litigation arising under this section or its
predecessors. that the scope of the powers and dunties of the police are elucidated.
A policeman. as we have seen. cannot normally detain without arresung: if he
does so he is acting outside his powers. But is it an unlawful detention to tap &
person on his shoulder and request him 1o stop and answer a guestion™" The
limits of a statutory power to detain mav well arise 1in proceedings under section
89.%" The meaning of such phrases as “reasonable ground<™" and “reasonable
force™" when used n the PACE Act and the disuncuon. if any. between
“beheving” and “suspecting™®” are likely to be raised n this indirect way by
prosecutions and appeals in respect of these offences. The freedom of the
individual mav be affecied bv the extent to which the courts are willing 1o
recognise a discreunon in constabies 1o take decisions which they regard as
necessary to prevent disorder.” or to keep traffic moving ™ In doing so they will
have to sausfied that the police officer’s actions are proportionate to the harm he
seeks 10 prevent. Equally imporant is the meaning the courts give 10 ~obstruc-
uon.” a word which could properiyv be confined to phvsical opposiuon but. on the
other hand. has. 1n Engiish courts. been extended to. for example. taking acuion
which ensures that the criminal law 1s not broken so that the police find
themseives. on armving al what they expected to be the scene ol a crime. unable
to arrest anvone—other than the person who gave the warning of their coming.’
In futare all these issues will have 1o be considered m the hght of the
E.C;HR

") C. Smith and B. Hogan. Crinunal Law (91h ed.. J.C. Smith. 1999) Cpap 13

"' Most of the cases cued are on the 1964 Act

Y2 By $.BU3) this section adso appiles o @ Northern Irish or Scottish constabic who s executing &
warrant or otherwise acting i England or Wales under o statumtory power 1o do se.

U Donneliv v dackman [1970] T WLR. 562, DC {Acuon of constable within execution ol duty
Courts are caretul 1o disunguish between a touch 10 draw someone s atiention and to apprehend o;
detain: Colins v Wilcock [1984] 1 WILLR 1172, DC: see also Mepsiead . D.PP |11996) Cnim.LL.R
111, but ef Berdev 1. Brud:zinski (1982) 75 Cr.App.R. 217, DC

“ep Pearn v Do [ 19811 2 All ELR. 59, DC (Prisoner entitied 10 resist detenuon because PC had
not 1old nim. as the Coun held he was bound 1. that he was detmning im under statutory powers
Metropalitan Police Act 1834, 5.601

e s AL N800 83200 8 83400 855 ek Branil v Ciuer Consiabie of Surrev | 19831 1| W.L.R
1155, CA treasonabie cause™: Misuse of Drugs Act 1971 5.23(210 1ssue rinsed but not necessary (o
be determined by Courti: R. . Forde [1985) Crim.L.R.. DC

il 17

Y Contrast s.1t3) and s.1ed): 825011 and £.32010 s.61 (4w and (bt

¥* past Chap. 26. para. 27-008

" Johnson v, Philiips [ 1976] 1 W.L.R. 65 (obstruction to refuse 10 drive wrong wav down a one way
street when directed to do so by a constable). See U. Ross. “Two Cases on Obstrucung @ Consiable.”
(1977) Cnm.LR. 187, )

" Green v Moore |1982] QB 1044 (DC): Moore v Green |1983] 1 All ELR. 663 (Afier-hours
drinking at Castie Hotel. Chepstow ;
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Assaulting

The elements of assault are those required normally under the criminal law. It
is no defence that the person accused was unaware that he was assaulting a
constable.> However if the defendant honestly (but mistakenly) believed that he
was acting in self defence or in prevention of a crime. he may have a defence on
the basis that he did not intend to use uniawful force.’

(Mbstructing

In Hinchiiffe v. Sheldon.* Lord Goddard L.C.J.. defined obstructing as “mak-
ing it more difficult for the police to carry out their duties.” Such a wide
definition would require citizens to carry out willingly police constables’ instruc-
tions (unless they had. correctly. determined that they fell outside the execution
of the constables” duties) and to co-operate fully in the investigation of crimes {50
that much of the Police and Criminal Evidence Act 1984 would be unnecessary).
[t cannot be the criminai offence of obstructng a constable to do what one is
entitled 10 do. namely refuse to answer questions. In Rice v Connolly” the
Divisional Court reached that conclusion by reliance on the wording of section
51(3) (now section 89(2) of the 1996 Act). “to ... wilfully obstruct.” [t could
not. according to Lord Parker L.C.J. be wiitul to do that which one had a legal
excuse to do. refuse 1o answer questions. In Green 1. D.P.P.° it was similarly held
that 1o tell unother not 1o answer questions was not an obstruction. Most ot the
cases on obstruction have involved a physical element. A positive act. such as
drinking a guantity of alcohoi to prevent the effective administration of
breathaiyser test. may be more likely to be regarded as an obstruction than a mere
refusal (o uct: Dibbie v Ingleron.” On the other hand a refusal to obey u
constable’s instruction which is given with a view to avoiding a breach of the
peace® or 1o protect life” may constitute un obstruction.

A number of cases have considered the mens rea required before the otfence
of obstruction is committed. [n Willmort v. Atack' it was held that physicaily
obstructing a constable who was attlempting (o arrest someone did not constitute
an offence under section 31(3) inow section 89(2) of the 1996 Act) when the
intention had been to help the police. Croom Johnson J. paraphrased “wilfully”™
as meaning “done with the idea of some form ot hostility to the police.” But
interference with a policeman who is attempting to arrest someone on the ground
that the wrong person is being arrested. constitutes wilfully obstructing: Hill v.
Ellis."" Both decisions were considered in Lewis v Cox'* where the Divisional

DR v Forbes (1865) 10 Cox C.C. 362. Proposals to reform the law on otfences against the person
would require proof that the defendant knew or was reckiess that the vicum was a police officer: Law
Commussion Consultation Paper No. 122 (1992).

On the application of R. 1. Williams (Gladsione) {1987] 3 All E.R. 411, which was applied by the
Court of Appeal in Blackburn v. Bowering {1994] 3 All E.R. 380. a case on assaulting un ofticer of
the court in the execution of his duty.

“11055] | WL.R. 1207.

“11966] 2 Q.B. 414, DC. It 1s difficuit to see how. as a matter of law. liability can be atfected by
whether the refusal to answer questions is politely worded or accompanied by obscenities: quaere
Rickerts v. Cox (1981) 74 Cr.App.R. 298, DC.

“(1991) 155 I.P. 816.

T11972] | Q.B. 480. DC.

* post para. 27-008.

4 Johnson v. Phillips [1976] | W.L.R. 65.

0 (1977] Q.B. 498, DC.

11983] Q.B. 680. DC.

2 11985] Q.B. 509. DC.
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Court held that justices had erred in refusing 10 convict an accused who had
opened the door of a police vehicle to ask a drunk who had been pul inside the
vehicle where he was being taken. A constable closed the door and warned the
accused nol 1o intertere. The latter. however. again opened the door and so
prevenied the vehicle from being driven away. The court held thar the oftence of
wilfui obstrucuon was committed by doing an act which interfered with the
execuuon by the police of their duty. knowing or intending that it would interfere
Mouve was irrelevant and the court found the use of such phrases as “hostilin
1o the police™ or “aimed at the police” unhelpful.'* Uniike under section 89(] .
it would be possible for defendant to argue that he honestly believed that the
person he obstructed was not a constable. and 1n consequence his obstruction was
not wilful.

Lxecunion ot dun

A constable 1s not actung within the execution of his dury when he_does
sometihing which he has no right 10 do at law. for exampie. o aniempt 1o aetain
someone whom he has not arrested.' 16 search someone whom he has no right
o search.'™ 10 use foree 1o ke a person’s fingerprints when not entitied 1o do
50.'" Lo allempl o enter premises with an invalid search warrant,'” Or 10 trespass
on propeny.'™ In all these circumstances the citizen i< entitied o refuse 1o
co-operate with the instructions of 4 constable and. i necessary.  use reasonable
force 10 resist unlawiul demands. I

Where. however. a constable is doing what he 1s iegallv entitled 10 do then he
IS acting within the execuuion of his duty, although a jurist might prefer 1o sa
that ne was acung within the scope of his lawful powers. To resist arrest where
4 constable 1s entitied w0 arrest. for exampie for an apprenended breach of the
peace.'” or o refuse 1o keep a vehicle stabonary as reguired under legislation
enabie a constable 10 make nquiries under the relevan: Act™ are exampies of
assaulting or obstructing a constable in the execution of his dury. Although any
ouching of a person however siight may amount 1© o battery. a broad exception
ex1sts 1o this principle o allow. as Goff L.J. put 1. “ior the extgencies ol
evervday life™."" which appiies 10 poiice constable us well as other cinzens. i
will be @ quesuon of fact in each case whether the phvsical contact by the
constable. “has 1 the circumstunces gong pevond generally accepled standards

Tne Court did not attempt 0 cast dount on Wilimer: © Ajacr supra. whien My perhaps e
EXMDEINCS Ly DEIRD correctiy decided on the ground that ine sccused did not mtend 1o onstuct or
reditse tnat ne was obstrucuny whereas 1 Hij v £y, Whatever his monve, the accused did intend
10 prevent the eftecting of un arrest
" Collms v Wilcook 119841 1 W.L.R. 1172 Bemtiov v Brud~msi: | 19821 75 Cr.App.R. 217: u police
officer who 100k hold of someons’s arm 1 the mistaken behef that sne nad peen arrested hy i
coliedguc. was acung ouiside 1he execunion of his dury. Aers o DEP 11995) Crim LR, 394
U Ladiey v Runer 1981 QUB. 128, DC: Hrazii v Cloet Constabis o Sirrev 119831 | W.L.R 1185,
CAL K. v Feer 1983} Cim.L.R. 80t Crown CL O Mobean Parner 11983] Crim. LR 39y,
DC
YR Janes (hvonne) (1978) 67 CrApp.R. 166, CA

Svee v Harrsan 11980) Cniml LR, 649, DT
" Melore v Ouard 119821 Q.B. 1290, DC: k. 1+ Mohenzie and Davis 11979 Crim LR, 174 Crown
Ct Whether a P.C. 1< trespassing or not may be 4 difficult gueston: Kooson v Haller | 19671 2 QB
93¢ !

"R v Howell (Errof) 11982] Q.B. 416. See post pare. 27-008 for the unpiicanons of the E.CH.R
on this power. Foulkes v. Cinet Constable 1or Mersevsiae HOVE] 5 Al ER 705, CA: power 10 arresi
1or an aporenended breach of 1he peace 1~ “exception!”

* Lodwick v Sanaers 119851 | W.LR. 382, DC.

= Cotliny v Wilcock |1984] 3 All ER. 374. DC
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of conduct”. For a police officer to take 2 man’s arm to draw attention to what
was beiny said to him. but without intending to arrest or detain him could. if it
lasted no longer than reasonably necessary. still be within the execution of the
police officer’s duty.* To be within the execution of his duty a police officer does
not have 1o be doing something which he 1s compeiled by law ro do. provided he
is doing something that is within his legal powers, ¢.¢. to keep the peace.> [t is
also part of the duty of the poiice to fake steps o apprehend the perpetrators of
cnimes whicn they have reason are likely to be committed. In Green v. Moore=*
the warning of a licensee that police officers were keeping watch on his premises
with a view (o securing evidence that he und his customers were breaking the
licensing faws was held ro be an obstrucuon or police officers in the execurtion of
their dauty.,

[t shovld fnally be noted that there is no power to arrest without warrant for
an offence under section 39 unless a breach of peace has occurred or is reason-

ably apprehended: Wershorv. Commissioner of the Police ror the Merropolis.> In

the cuse of assaultng or resisting a constable a breach of the peace 15 aimost
inevitably involved. [n many cases of obstruction it is difficult to believe that
there can be any real nsk of a breach of the peace. It may also be possible to relv
on the power to arrest under the “general arrest conditions™ (section 25 of the
PACE Acti. but the police officer must first indicate to the suspect the nature of
the orfence he suspects hus been commited.-®

Bail

Article 3 and 6 of the E.C.H.R. are relevant to bail proceedings. and the courts
and poiice now have a duty (o terpret the Bail Act [976. as far as possible. to
comply with these nghts. Arucie 33) provides that anvone who has been
lawruily arrested is enutied to “trial within a reasonable ume. or to release
pending trial.” this in effect creates a presumpnion in favour of granting baii*”:
where bail 1s denied it must be justified by relevant and sufficient reasons based
on the facts in the particular case.™ Section 36 of the Crime and Disorder Act
1998 amends section 25 of the Criminal Justice and Public Order Act 1994,
which had restricted the right to baii: although it is still not certain that the law
on bail complies with Art. 3(3).%%

In many cases a person who has been arrested mzw be reieased on b:ul pending
triai. Inuml!_v a justice of the peace on issuing 2 warrant tor arrest may-grant bail
by endorsing a direction to that effect und subject to the terms of section 117 of
the Magistrates” Courts Act 1980. as amended by the PACE Act, s.47(8). Section

** Mepstead v. D.R.P. [1996] Crim.L.R. | 11.

** Coffin v. Smith [1980] 71 Cr.App.R. 221. DC. where the police were found 1o be acung within their
duty when they attended a youth club to ensure that no disorder occurred during a social function.
“[1982] Q.B. 1044, DC. See too Moore v. Green [1983] | All E.R. 663. DC. Contrast Bastable .
Lirtie [1907] | K.B. 39 described by Donaldson L.J. in Green . Moare as “a very curious decision
based upon a highly eccentric view of the facts.”

01978 68 Cr.App.R. 82.

= Nicholas v. Parsonage |1987] R.T.R. 199,

7 Newmerster v. Austria (1968) | EHR.R. 91. )

™ e.g. that the accused couid interfere with the course of jusuce. Wemioff v+ Germanvy (1968) 1
E.H.R.R. 155: or for the preservation of public order. Lerelfiier v. France (1991) 14 EEH.R.R. 83.

* See Philip Leach. (1999] Crim.L.R. 300, Sccuon 36 was enacted in anticipation of the decision of

the E.CLH.R. in Cabatlero v. United Kingdom (2000 30 E.H.R.R. 543, The Law Commission Paper.
Bail and the Human Rights Act 1998, No. 157 (1999), suggests that turther amendments to 5.25 are
required,
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38 of the PACE Act™ regulates the granting of bail by the custody officer where
a person arrested withoul a warrant or arrested under a warrant not endorsed for
bail, is charged with an offence.*’ Section 38 provides for release from detention.
either on bail or without bail. unless one of the conditions in that section is not
complied with.** for example the name and address of the person charged cannot
be ascertained or the custody officer has reasonable grounds for believing that the
detention of the person arrested is necessary for his own protection or to prevent
him causing physical injury to any other person. In the case of a person arrested
and charged with an imprisonable offence if the custody officer has reasonable
grounds (o believe that detention is necessary 1o prevent the arrestee from
committing an offence he may authorise detention rather than release. In exercis-
ing his powers under section 3% the custody officer 1s to have regard 1o the same
conditions as a court when deciding whether o withhiold bail under the Bail Act
1976.*" Periodic reviews of the detention of those arrested and charged. similar
10 those outlined earlier in respect of those arrested and detained are required
(section 40). At the end of each penod defined in the Act the person must be
released on bail unless a further period of detenuion can be justfied. If the
custodv officer grants police bail he may do so unconditionally or subect 10
conditions. e.g. that the defendant does not interfere with witnesses. or go 1o
named place.™ The police may vary the conditions. and the defendant may apply
to the Magistrates” Court to have the conditions removed or vared. but in doing
<0 he runs that risk of having more onerous condiuons imposed or a decision
taken to withhold bail.*™ o

Where a person charged appears before magistrates or the Crown Court in
connection with criminal proceedings the Bail Act 1976 .4 confers u general
right to bail * The main excepuons 1o the nght of bail of a person accused o
convicted ¢f an imprisonable offence are if the court is satished “that there are
substantial grounds tor believing™” that the defendant if released on bail would:
(a) fail 1o surrender 1o custodv*™: (by commut an offence while on bail. o
(¢} interfere with winesses ™ Sections 25 and 26 of the CIPO Act 1994 restric
a courl’s power to remand on bail two calegories ol defendant: (1) those charged
with murder. manslaughter. rape or amempted rape and who already have
convicuon for such an offence: (11 those charged with an indictabie offence
which it appears to the court was committed when he was on hail from un

" As amended by the CIPO Act 1994

" For the reguirements where the custody ofnicer decides that he does not have sutncient evidence
1o charge the person arrested see ante para. 24012

There are special rules for arrested juveniies. PACE Act s 3800 as amended by CIPO Ac
1994

“* See below

“ See 5.27 of the CIPO Act 1994, amending the Bail Act 1976, Early research suggesis that although
this provision has been used. there has also been a signincant reduction in uncondinonal bail: 1. Rane
and M. Wilson. “Police Bail with Condwon~". 11997 37 B.J. Crim. 393

© 5438 ol the Magisirates” Conrt 1980 as amended by CIPO Act 1992

" A person charged with treason can only be granted bail by oider ot a judge ot the High Court or
the Secretary of State, Magistrates” Count Act 1980, s.41

Y The onus 1s on the prosecution to estublish those grounds, but only on the balance of probabilities
Governor of Camerbury Prison. ex p. Crarg [1991] 2 Q.B. 195: this could be contrary 1o the
E.CHR

" The E.C.H.R. has been nterpreted to require the release on buil of an accused who can provide
sufficient surety 10 ensure his appearance at court: Neunieister 1. Austric A8 (19681 | EH.R.E. 55
Leteliier v. France AI207 (19915 14 EH.RR. 83

* Bail Act 1976. Sched. 1. Pt L. as amended
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existing charge. In the case of the first of these exceptions the onginal wording
which gave the court no discretion in such cases has been aitered to allow a court
to grant bail if saustied that “there are v.iceptional circumstances which justify
it.” In deciding whether or not to retuse bail the court is to have regard to for e.g.
the nature and serousness ot the offence, the character. aniecedents associations
and community ties of the detendant.® A Magstrates” Court or Crown Court
must give reasons for refusing baii or imposing conditions on bail (section 3(3)).
the court must also give reasons if. despite representations to the contrary by the
prosecution. it grants bail.*' To meet the requirements of procedurai fairness in
Article 6 E.C.H.R. reasons for refusing baii will have o be detaiied. A person
refused bail may apply to the Crown Court or o the High Court to a judge in
chambers. and he must be informed of his right. There is no rignt for an accused
ro make repeated bail appiications to magistrates where bail has been refused.
However. the court has a duty to consider bail in relation to every person with the
presumptive right 10 bail who has been remanded in custody. whenever they
appear in court. This appears to allow a defendant at his nrst hearing after the
imitial hearing at which bail was refused. to put forward arguments that had been
used before. as well as new arguments,”* The Bail {Amendment) Act 1993, 5.1
aives the prosecution the right to appeal to the Crown Court avainst a decision
hy the magistrates © grant baii. but only with respect to relatvely serious
nitences.*" Section 3B of the Bail Act™ allows the prosecution (o apply o court
o have the granung ol baii or the conditions imposed on bail reconsidered in the
light of new information which casts doubt on the earlier decision. This power is
restricted to offences which are indictable or triabie either way. Bail may also be
aranted by the higher courts in the course of their proceedings or pending an
appeal. It is a criminai otfence to faii without reasonable cause to surrender (o
custody at the ume and place appointed (section 6).

Bail can be fixed at any amount. but the Bill of Rights 1688 provides that the
bail shall not be “excessive.” In such cases as theft, fraud or smuggling, the
armount of money involved may be very large, with a corresponding danger that
the accused mav leave the country. If the accused objects to the amount of bail
he may appeai to a judge, or 1n appropriate cases may apply for a writ of habeas
corpus.**

The exercise by justices of their power to grant bail is subject to judiciai
review by the High Court on the grounds discussed in Chapter 32. In particular
they must consider each application on its merits and not in the light of a pre-
determined policy. In R. v Mansfield Justices. ex p. Sharkev™® ceruoran was
sought to quash grants of bail. made subject to the condition that the applicants.

59, Sched. |, Pt L

' The requirement to give reasons was inwroduced in the Criminal Justice Act. 5.153 in respect of
charges of murder. mansiaughter and rape. The CJP Act 2001, 5.129. requires reasons (o be given.
whatever the charge.

2 The actual meaning of Part [[A or Sched. | of the Bail Act (added by the Criminal Justice Act
1988) is unclear.

** Guidance issued to the C.P.S. suugests that this power will not be used very frequently.

#* As inserted by CIPO Act 1994,

S £y p. Thomas [1956] Crim.L.R. 119. DC. ¢. R. v. Governor of Brixton Prisen. ex p. Goswami, The
Times. December 22, 1966: in Neumeister v. Austria (No. 1) A/8 (1968 E.H.R.R. the E.CL.H.R. stated
that the amount of bail had to be set by reference to the accused and his assets. and not by reference
to the amount of loss imputed to him.

4 1 1985] Q.B. 613, DC.
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who had been charged with public order offences and obstructing police officers.
did not visit any premises for the purposes of picketing or demonstrating in
connection with the 1984-85 miners’ strike. other than peacefully to picket at
their own places of work. The Divisional Court held that provided the magis-
trates perceived a real and not a fanciful risk of an offence being committed. they
were entitled to impose conditions on bail. In the light of their knowledge of local
conditions. outlined graphically in Lord Lane L.C.J.'s judgment. they were
justified in concluding that there was such a real rish.*”

Binding over

The power of magistrates to make a binding over order is a form of preventive
Jjustice. that is a power Lo subject (o restricion someone who has not necessarily
commitied a criminal offence. A binding-over order requires that a person should
enter into a recognisance (a bond whereby he binds himself under a penalty) with
or without sureties (other persons who will vouch for him under penalty) to keep
the peace or to be of good behaviour or both for a certain period. If that person
commits a breach of the order. he and his sureties are liable 1o forfeit the whole
or part of the sums in which they are bound. There is no legal Iimit 10 the amount
of the recognisances or of the sureties. or 1o the period of the order (which 1s
commonly twelve months). If the person concerned refuses to enter into &
recognisance. or if he i1s unwilling or unable to find sausfactory sureues. the
magistrates may commit him to pnison for not more than six months or until he
sooner comphies with the order.®” The power to bind over o keep the peace 1«
probablv of common law origin. and may have been exercised by the Con-
servators of the Peace. The power Lo bind over 1o be of good behaviour towards
the Queen and her people is ascribed to the Justices of the Peace Act 1361

Under the Magistrates” Courts Act 1980, s.115. the power on the complaint of
any person to bind over another person to keep the peace or 1o be of good
behaviour towards the compiainant. must be exercised on complaint.

The power of the courts 1o bind someone over 1o keep the peace has been
considered by the Law Commission and the E.CLH.R. The Law Commission
considered the power unreasonable and vague and doubted whether it complied
with the E.C.H.R * However 1n Sieel v. United Kingdon™ the E.C.LH.R. upheld
the general compatibility of the powers to bind over with Articles 5 and 10 of the
E.C.H.R. However in the case of three of the applicants their actions in handing
out leafiets and holding a banner were “enurely peaceful™. mn consequence the
police had insufficient grounds for fearing' a breach of the peace. and the
restrictions placed on their freedom of expression (Articie 10) were dispropor-
tionate to the prevention of disorder. In deciding whether 1o make a binding over
order magistrates will now have to have regard to the right of freedom of

=" For a critical note see A, L. Newboid. "Picketing Miners and the Couri~". [ 1985} P.L. 30

“*In Lansbur 1o Rilev [1914] 3 K.B. 229, DC. George Lansbury M. P, who incited suftrageues o
militant acuon. wis bound over 10 be of good behaviour in the sum of £1.000 with 1wo sureties of
£500 euch: as he was unabic or unwilling 10 find the sureties he was commutied o prison lor threzs
months. It remains 1o be seen how long a period of detenuon will be ullowed belore i1 would be
regarded a~ “disproportionate” to the danger being avenied (Arn. 10(2) E.C.H.R.}. In Steel v United
Kingdom (1998) 28 EH.R.K. 603. 11t was only by & slender majorny thay a period of imprisonment
of 28 davs was held not 10 be disproportionate

* Crimmal Lave: Biding Over: the Issues (1994) Law.Com. No. 222

"op. .
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expression when taking decisions about breach of the peace. A further restriction
on the powers of a court to bind someone over was imposed by the E.CLH.R. in
Hashman and Harrup v. United Kingdom.>' The behaviour of the defendants was
found by Crown Court not 1o ameunt to a breach of the peace. but to be contra
bonos mores, that is behaviour seen as “wrong rather than right in the judgment
of the majority of contemporary fellow citizens™; the defendants were accord-
ingly bound over. The E.CLH.R. found that the concept of contra bonos mores
was inadequately defined for the purposes of Article 10(2) and in consequence
the decision to bind ¥he defendants over was contrary to the E.C.H.R. It is
unlikely that courts will in future use this power. 3

The Court has a duty to warn a complainant or witness before binding him
over. giving him an opportunity to say why he should not be bound over. A
binding-over order is not a conviction and therefore at common law there was n
appeal, but a statutory right of appeal was given in 1956.5 R

Other types of deprivation-of liberty of the person

Detention on medical grounds i

An exception Lo the right to liberty and security of the person in Article 5 of 24028
the E.CH.R. is where, in accordance with a procedure prescribed by law the
detention is “for the prevention of the spreading of infectious diseases. of persons
of unsound mind. alcoholics or drug-addicts or vagranis™ (Article 5(e)i. These
people are those who “have to be considered as occasionally dangerous for
public safety . . . (and in) their own interests.™** The est of propartionality would
seem to require a high standard of justification on the basis of something more
than status alone. before such people can be compulsorilv detained. In the case
of those of unsound ‘mind. objective medical evidehce showing @ medical
disorder of a kind warranting compulsory confinement is reyuired.™ The condi-
tons of confinement and the provision of suitable treatment are governed by
Articie 3 EC.HR.

Various statutes authorise the detention of individuals on medical erounds
whether 1n their own interests or those of the community at large. The National
Assistance Act 1948. .47 empowers a court to order. on the report of a
designated medical officer. the compulsory removal to hospital or other place of
persons who (a) are suffering from grave chronic disease or being aged. infirm
or physically incapacuated are living in insanitary conditions. and (b) are unable
to devote 10 themselves and are not receiving from other persons proper care and
atlentiors.

The Public Health (Control of Disease) Act 1984 provides for the compulsory 24-029
removal to. and detention in. hospital of any person suffering from a notifiable
disease (thal is cholera, plague. relapsing fever. small-pox and typhus—section
10} by order of a justice of the peace (sections 37 and 38). The Secretarv of State
(by secuon 13) and local authorities (by section 16) have power to extend the
compulsory detention provisions of the Act 1o other diseases.

"(20000 30 EH.R.R. 24],

** Magistrates’ Courts (Appeals from Banding-Over Orders) Act 1956
** Guzzardi v. halv (1980) 13 EH.R.R. 333 :

™ Winterwerp v. The Netheriands | 1979] 2 EH.R.R. 387,
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The provisions which occasion most CONLFOVErsy. nowever. are those relatung
o the detention®™ and treatment of people surfering from mental l-health
currently o be found in the Mentai Health Act 19837 These arfect large
numbers of individuais: involve. In many cases. prolonged periods ol incarcera-
tion and the administration of treatments. o which the recipients may not have
consented. which in some cases may have the most far reaching and irreversible
mental and physical effects. without any guarantee of achieving their desired
aims. The patient may. MOTEover. dispute that he or she is mentally il or that
compuisory detennion or reatment Is necessary. The Menrtal Health Act 1983
quthorises admission for assessment and detention for treatment. in a4 mentad
hospital. against the wishes of 1 pauent. where two regisiered medical practto-
ners so recommend (sections 2 and 3).

An accused person may be remanded to a hospital by order of the Crown Court
or 1 magisirites’ court for a report on his mental condition section 35). The
Crown Court. on the evidence ol two registered medical practitoners. may
remand an aceused person o hospital for treaument {seciion 361, On convicnion
the Crown Courl and magistrates’ courts have power o vommit the prisoner ©
24 hospital (section 38) und in the cise of the Crown Court to make a restneton
order which prevents the prisoner (or patent) from being released except after an
order of a Mental Health Review Tribunal or the Secretary of State (secuon +1)
\ restriction order can only be made where 1t appears (o the Court that it 1~
necessary for the protection of the public from serous harm in the light ot the
nature of the offence. the untecedents ol the otfender and the nsk ot s
committing further otfences if set at larae. In the case of 4 Prisoner serving u
sentence of imprisonment the Secretary ol State may on the advice of two
registered medical practitoners direct that he be removed to 4 hospial (section
47).

A patient who beljeves that he 1s entitled 1o be discharged from a hospital
where ne s being detamned may apply to a Mental Heaith Review Tribunai which
has powers 1o order conditional or unconditional discharges of palients (sections
73 and 74 (restricted patients)).”” The right of persons detained under the Mentai
Health Act 1983 1o bring proceedings in relation to acts done under the legisla-
tion is curtarled by section 139, Subsection (1) provides that no one shail be
liuble for acts done under the Act on the ground of want ol jurnsdiction or any
other ground uniess the act was done in bad taith or without reasonable care. Any
civil proceedings in relation to acts done under the mental health legisiauon
require the feave of the High Court and criminal proceedings require the consent

S In R v Broadmoor Special Hospital Authoriry. ex p. S and others. DC. The Times November 3.
1997, it was accepted that a general power to conduct routine and random searcnes without consent
of panents detained under the 1983 Act. was implied by the duty ro maintain u safe and therapeutic
snvironment. The precise policy had to sausty the Wednesbury reagbnapieness test m each insutution:
it will also now have to sausfy in particular Aricle 3 E.C.H.R.

“ Brenda M. Hoggew. Mental Healtih Law (4th ed.. 1996). See Reform of the Mentai Heaith Act 1983,
Crn. 4480 (20000

“* The continued detention of a person found 10 be no longer sutfering from mental illness. pending
placement 1 a hostel. was held in Johnson v. Unued Kingdom « 1999) 27 EZH.R.R. 296 to be 1 breach
of Ar. > E.C.HR. See R. [H) v Memal Healtit Review Tribunal. Norti and East London Division
[2001] H.R.L.R. 752, where 1t was held that 1o require 4 patient o prove that he should no longer be
detained was incompatible with Art. 3. A remedial order under the HRA (see para. 22-050) was
made. :
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of the Director of Public Prosecutions except in the case of proceedings against
the Secretary of State or a health authority.

The legality of detention under these sections is open to challenge by an
application for a writ of habeas corpus or by an application for judicial
review.

Detention following conviction®™

“A convicted prisoner ... retamns all civil rights which are not taken away
expressly or by necessarvAmplication™: Ravmond v. Hopev.™ Examples of rights
being taken away expressiy are the right to voie (Representation of the People
Act 1983, 5.3(1)). disqualification of those imprisoned indefinitely or for more
that one vear from membership of the House of Commons (Representation of the
People Act 1981. s.1). and those with recent or serious criminal convicuions are
disgualification from jury_service (Juries Act 1974, s.1. Sched. 1. Part 11).

A prisoner may he released before the end of the sentence laid down by the
court which convicted him if the requirements of the Criminal Justice Act 1991,
which provides arrangements for Paroie Boards and the early release of prison-
ers. are satisfed.”™ _

The right of which a prisoner is most obviously deprived 1s that of treedom of
movement. Once sentenced he is liable 10 be detained in prison until the
expiration of s sentence. subject to the control of the Secretarv of State within
the limits laid down by the Prison Act 1952 and the Prison Rules made under that
Act. Section 12 gives the Secretary wide powers to commil prisoners to. and
remove them from. such prisons as he may direct. Atiempts o guestion the Home
Secretary’s wide powers of control with regard to the place of detention minally
mel with little success. An acuon claiming that the conditions ol dewention
constituted false imprisonment failed in Wilficms v Home Office (No. 21" where

Tudor Evans ). and. on appeal. Brightman L.J. expressed the view rhat. even if

the dewention were m breach of Prison Rules that would not i itsell give nse o
a cause of acuon. In R v Secretary of Stare jor the Home Departmen:. ex i
McAvor"s Webster J. refused 10 interfere with a decision of the Home Secretary
Lo remove the applicant. who was detained in custody pending trial. from one
prison to another. The learned judge noted that although the power eranted under
section 12 was very wide. decisions under the section were “reviewable in
principle” and the court could interfere if the Secretary of Staie could be shown
to have misdirected himself in law. in R. v. Depury Governor of Parkinrst Prison
ex o Hague® it was accepted that operational or managerial decisions affecting
the transfer and segregation of prisoners were amenable 10 judicial review. It was
also accepted that the broad terms of section 12 would always provide a complete
answer to any claim for false imprisonment against the governor or anvone acting
on his authority.

" See Livingstone and Owen. Prison Lav (2nd ed.. 1995 5.

19831 ALC. L 10, per Lord Wilberiorce.

" The Crimie (Sentences) Act 1997 makes changes 10 the early release provisions of the 1991 Act
bui only a few of its provisions (those on prison.rs sentenced 10 life imprisonment) have been brought
o efiect

CUIIORT) T AN ER. 1211 [1982] 2 All ER. 464, CA

1984 | WLLLR. 1408

“UI1992] 1 ALC. 58, HL. 102, CA: see also R 1. Home Secretary, ex p. Leech 11994) Q.E. 198.
CA
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Section 47 authorises the Secretary of State to make rules for “the classifica-
tion. treatment. employment. discipline and control of™ prisoners. The validity of
such ruies is open to challenge on the around thar they are witra vires. i.e. beyond
the limis of the power delegated to the minister by Parliument.™ [n R.
Secretary of State for the Home Department, ex p. Anderson™ 3 restriction on
visits by a legal udviser to a prisoner contemplanng legal proceedings i respect
Or complaints sbout reatment in prison which he had not also made through the
internal prison procedure was held to be w/rra vires because 1t contlicted with the
rigit of ummpeded access w the courts. a right so fundumentai that it could oniy
be taken away by express language. As a resuil of this decision™ and several
decisions by the E.CLH.R." the ruies on prisoners™ correspondence. lawvers’
visits and wrtten access (0 the courts were modined. n R, v Secretary of Stare
tor the Home Deparmment ex p. Simms®™ the House of Lords held that the Home
Secretary ~ policy waich indiscriminately banned oral interviews between pris-
oners and journaiists was uniawiul in so far as 1t undermined @ prisoner’s right
ol free speech. The Human Rights Act 1998 wiil enable the courts o consider 4
new uround of challenge to prison ruies and administranve orders: meompatibii-
iy with the E.C.H.R.

The above are examples of how u change in judicial attitudes in the last 20
vears.™ both in the United Kingdom and in Strashure. has had an etfect on prison
lite. Further examples can be seen i the area of prison discipiine ™ and the
procedures for deciding on the release of mandatory and discretionary lite
sentence prisoners.”’ In omer areas such as admimistration and prison manage-
ment the courts have not intervened.”* but changes have been made as a result of
reports such as that by Lord Woolf. One of these was the establishment of the
office ot 4 Prisons Ombudsman 1n 1994, This officer 1s independent of the Prisan
Service und reports direetly to the Home Secretary. His funcuon is o imvestigate

** posi, Chap. 32.

*[19841 Q.B. 778. DC.

" See oo R v Secrerary of State tor the Home Department. ex p. Leech [1994] Q.B. 198, C.\.

VT Goider v. UK (1973 1 EHR.R. 324: Silver v UK (19801 3 EHLR.R. 473 Camppell and Fell .
UK 01985 7 EHR.R. 165 [1982) PL. 31 Camphell v. UK (1993) 15 EH.R.R, 137,

“{2000) 2 AC. LIS, see also R v Secretary ot State ror the Home Department. ex p. Dalev 120011
2 WL.R 1622, where the House of Lords held that a policy oF examining prisoners’ comesponudence
wits i breach ol Art. 3.

" Richardson and Sunkin, “ludicial Review: Questons of lmpact™ 119496] PL. 79

"n R. v Board of Visitors of Hul Prison. ex p. St Germain {1979 Q.B. 425. CA. ihe Court of
Appeal ailowed judicial review or the disciplinary tunctions of the Board of Visitors tabotisned in
19921, In Leech v. Depury Governor Parkhurst Prison (19881 | A.C. 333 the House of Loras
secepted that udicial review could wiso apply to governor's disciplinary hearings. Partiy as 4
consequence of these decisions. procedural changes were made o discipiinary heanings, The Woolf
Report. Prison Disturpances: April 1990, Cm. 1456 (1991) resulted in furiher changes © prison
disciphine.

o Weeks v Unned Kinedom (1988 10 E.H.R.R. 293: Thynne, Wilson and Gunneil v. United Kinedom
(1991 13 E.H.R.R. 606: Hussan v United Kingdom 11990) (19961 22 E.H.R.R. I. These decisions
on the treatment of those subjects (o a discretionary hfe sentence resuited in the Crinnal Justice Act
1991. Decision of Engiish courts in K. v. Home Secretarv. ex p. Doodv and oghers {1993] 1 All E.R.
377: R. v. Home Secretary ex p. Pierson [1997] 3 All ERR. 377: and R. v Home Secretarv ex p.
Thompson and Venables [1997] 2 All ERR. 97 have had a similar resull for those subject w a
mandatory life sentence: see Crime 1Sentences) Act 1997.

" It may be in the fight of the Human Rights Act that judges will have 1o rethink this and be willing
10 undertake "1 more_ searching judicial examination of the validity of prison regulations and
practices.” Livingstone and Owen., Prison Law. at p. +69.
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complaints from prisoners and make recommendations to the Director General of
the Prison Service.

Detention under the Immigrarion Act 19717

The majority of those so detained are held in Immigration Detention Centres,
but a substantial minority. mainiv asvium seekers are in prison service establish-
ments. The powers 1o dethin applv both on arrival in the United Kingdom and
afier a person has spent some time there. The 1971 Act does not provide any time
limit for detention. but it was said mn R. v. Governor of Durham Prison, ex p.
Stngh™ 1o be limited 10 the period reasonably necessary for the purpose for which
1L is given. Proionged detenuon could be in breach of Article 5(1)(f) of the
E.C.H.R. The procedure for review of detention is complex. and it has been
doubted whether the law conformi with Arucie 5(4) of the E.C.H.R.”

Writ of habeas corpus™

The legality of any form of detention may be chalienged at common law by an
application for the writ of habeas corpus. In origin this writ. which 1s found in
Edward I's reign, was merely a command by the court to someone 1o bring before
itself persons whose presence was necessary o some judicial proceedings. in
other words. it was “originaliy intended not 1o get people out of prison but to put
them in it.”"” Habeas corpus™ was a “prerogative™ wril. that is. one issued by the
King against his officers 10 compei them o exercise their functions properly. In
the form habeas corpus ad subiiciendum (the form now commonly used)™ it
came 1o be available. under certain conditions. 10 private individuais. In the
seventeenth century members of the parliamentary opposiuon imprisoned by
command of the King availed themseives of the writ 10 seek release (e.g.
Darnel’s Case).* and it is from this application that originated its constitutional
importance as the classic common law guarantee of personal liberty. The prac-
ucal imporiance of habeas corpus as providing speedy judicial remedy for the
determinaton of an apphcani’s claim to freedom has been asserted frequentiy by
Judges and writers*' Nonetheiess. the effectiveness of the remedv depends in
many instances on the width of the staturory power under which a public
authority may be acting and the wiliingness of the courts 1o examine the legality
of decisions made in reliance on wide-ranging statutory provisions.®* It has been

7" As amended by the Immigraton and Asvium Act 199y

984 T WLR. 704,

" Livingstone and Owen. op. ciz. at . 222 This remains Ihe case even afler the rejorm of the appeais
system by Part IV of the Immigranon and Asvium Act 104y

" See R. ). Sharpe. The Law of Habeas Corpus (Qxtord. 1976). Wiliam F. Duker. A Constinmena!
History of Habeas Corpus (1982); D, Clark and G. McCor. The Mosi Fundamemal Righr (2000
""Jenks. “The Storv of Habeas Corpus.” (1902) 18 L Q.R 64,65

"~ Habeas corpus = nave irc. bring) the body jo! X belore the cour)

™lor a decision on the lorm ad responaenidaum see f v Genvernor of Brixion Prison. ev p Walsi:
119851 A.C. 154, HL. "

“V62T) The Firve Knigins™ Case. 3 SUTr. |: Holaswontn, Hoston: of Engiish Lay:. Vol V1. pp. 32-37
The Peution of Right 1627 deciared that the orders of the Sovereign were not 10 be sufficient
Justification for the imprisonment of his subjec s.

" Greene v Secrerary of Sate for Home Aftanrs [1942) A.C. 282, 302 per Lord Wright, quoted 1n
Pailtip v. D.P.E. of Trinidad and Tovago [1992] 1 A.C. 545 at PC 55% per Lord Ackner: Dicey. Tin
Larw and the Consuuton. p. 199, ~Pronabiy the most sacred cow in the British Constitatior”: Linnet
v Codes [1987) Q.B. 555 at 561 per Lawton L.J.

*2 De Smith, Woolf and Joweli. Judictal Revies: of Admintsrrative Acion (5th ed. 1995) p. 248, For

the future. the cours’ powers of intervention may be increased by reliance on Ar. 5 of the
E.CH.R
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suggested that the need for the “blunter remedy™ of habeas corpus has dunm-
ished as judicial review has developed into an ever more fexible jurisdiction.”’
Procedural reform of the writ may be appropriate™ but it is important not to lose
sight of substantive differences between habeas corpus and remedies under
judicial review. The latter are discretionary and the court may refuse relief on
practical grounds®®: habeas corpus is 4 writ of right. granted ex debito jusii-
nae.*®

Habeas corpus is available against any person who is suspected of detaining
another unlawftuily, and not merely against prison governors. the police or other
public officers whose duties normaily inciude arrest and detenuon. Habeus
corpus was used in the eighteenth and early nineteenth centuries 1 set free slaves
brought into this country by their owners. or who had escaped for protection 10
British warships. during the period when slavery was still lawtul in parts of the
British Empire and in other countries.”” Habeas corpus is available to question
detention by the police.™ detznnon pending deportation™ and for breach of
immigration regelations.™ and also during proceedings under legislation relating
to extradition’’ and fugitive offenders.”” [t is aiso available to challenge the
legality of detention under Mental Health legislanion.”” Two areas of uncertainty
are detention by order of the House of Commons.™ and decisions of mulitary
courts in umes ot martial law. ™

For constitutional purposes the special signminicance of this remedy is that 1t s
available against Crown servants acting in the name of the Crown.”™ Thus i
Home Secretary v. ('Brien’” the writ was issued against the Home Secretary.

CR v Oldheon Jusnees ex po Cawley 19971 Q.B. 1 at 16 DC per Simon Brown LJ. See 100 R. ¢
Secretary of State jor the Home Department ex p. Cheplak 19911 1 W LR, 890. CA: R« Secretary
ot State ror the Home Department ex p. Mubovave | 19921 Q.B. 2441 AL P Le Sueur. "Should the Writ
ot Habeas Curpus be Abolished?™ 11992 P.L. [3: M. Shrimpton. “In Defence of Habeas Corpus”
(1993] PL. 24: Simon Brown L.J.. “Habeas Corpus—A New Chapter™ [2000] P.L. 31

* Law. Com. No. 226 «i994) Part XL

** See Chap. 32

 Phillip v. D.P.P. of Trimdad and Tobage [1992] | A.C. 545, PC.

7 Somersetr v, Srewart 117721 20 SUTr | Lord Mansneld C.J.): Somersett was later appointed whari-
master of the new settlement of Sierra Leone (E. Fiddes in (1934) 30 L.Q.R. |. 459): Forbes v
Cochrane (18241 2 B. & C. 448: The Siave Grace (1827) 2 Hag.Adm. 93 (Lord Stowell); cf. Hottentot
Venus Caxe (1810) 13 East 195,

R Hobmes. ex p. Sherman [1981] 2 All ER. 612,

= R Home Secretary. #x p. Soblen [ 19631 1 Q.B. 829, CA: R. . Durham Prison Guvernor. ex p.
Sinefr. | 1984) | W.L.R. 704: R+ Secretary of State for the Home Deparnnent ex p. Cheblak [191]
| W.L.R, 390.

R v Governor of Brixton Prison. ex p. Ahsan {1969] 2 Q.B. 222. DC: R. v. Governor of Richmond
Remand Cenrre, ex p. Ashear {19711 1 W.L.R. 129, DC. R. v Gavernor of Rislex Remand Centre. ¢x
p. Hassan (1976} | W.L.R. 971. DC.
"' Re Castiont 11891] 1 Q.B. 149: R v Governor of Brixion Prison. ex p. Cabon-Waterfield [1960]
2 Q.B. 498, DC: Re Schamidt [1995] | A.C. 339. HL.

2R Brivton Prison Governor. ex p. Naranjan Sineh (1962] | Qg8. 211. DC: R. v. Brixton Prison
Governor, ex p. Sadri |1962] | W.L.R. 1304, DC: Zacharta v. Republic of Cvprus [1963] A.C. 634,
HL: R. v. Governor of Pentonville Prison ex p. Osman (No. 3) [1990] | All E.R. 999,

' R. v. Board of Control. ex p. Ruttv 1956] 2 Q.B. 109: R. v Managers of South Western Hosprtal
ex p. M [1993] Q.B. 683: Re 5.-C. (Mental Pauenr: Habeas Corpus) [l996l QB. 399, CA: R v
Bournwood Commumury and Mental Heaith N.H.S. Trust ex p. L. [1999] | A.C. 458, HL.
™ anre Chap. 13.

* ante, para. i9-033.

e cfﬁ Mandamus which is not available against the Crown or a servant of the Crown to enforce a duty
owed to the Crown: posr para. 32-008: injunction and specific performance not available: Crown
Proceedings Act 1947, s.21(1): posr, para. 33-017,
“711923] A.C. 603. HL.
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who had ordered the detention of an Irishman ir England during the Irish
“troubles.™

Habeas corpus cannot be granted to a person who 1s serving a sentence passed
by a court of competent jurisdiction.” unless. probably. the Divisional Court is
satisfied that the prisoner is being detained after the term of his sentence has
expired.” The Divisional Court does not sit as a court of appeal on an applicarion
for habeas corpus. and it pvill not rehear matters decided by the judicial author-
ity.! but it may consider whether that judicial authority had any evidence which
would justify its assumption of jurisdiction.”

Habeas Corpus Acr 167Y

The passing of this Act. followed the case of Jenkes® who. after being arresied
for delivering a speech urging the summoning of Pariiament. was kept in prison
for several months without bail. The Act apphed oniy to persons imprisoned (not
after conviction by a court) for “criminal or supposed criminal matters™. If the
applicant showed that there was any ground for supposing that the prisoner was
wrongfully imprisoned. the wnt would be issued requiring the person detaining
the prisoner to bring him before the court and to inform it of the grounds of his
detention. If it 1s appeared that the prisoner was confined without lawful author-
1ty. the court would reiease him: otherwise it would release him on bail. or make
provision for his speedy trial. =

The Habeas Corpus Act 1679 imposed hca»\ penalueﬁ for not making due
returns 1o the writ. not delivering to the prisoner promptly a true copy of the
warrant of commitment. or shifting the custody of the prisoner from one place 1o
another. or sending prisoners out of England. The obhigation o hear applicanons
for habeas corpus was laid on the Lord Chancelior and judges of the King's
Bench. Common Pleas. Excheguer und Chancery. 1t appears that under section 9.
judges of the Supreme Coun are sull liable 1o a penalty of £300 for wrorgfuliy
refusing 1o 1ssue a writ of habeas corpus in the case of a person in custody on a
criminal charge. but it 1s uncertain whether this apphes only in vacation.

Huabeas Corpus Act 1816

This Act provided that the Act of 1679 (with certain improvements) should
extend 10 detenuion otherwise than on a charge of crime.” The judges were
required. on complaint made 1o them by or on behalf of the person in custody
showing a prima facie ground for the complaint, 1o 1ssue a writ of habeas corpus
ad subjiciendum: and in cases to which the Act applied they might inquire nto
the truth of the return to the writ. Any person disobeving a writ sued out under
this Act is guilty of contempt of court and becomes liable to imprisonment.

" Re Wring, Re Cook (Pracuce Notey 119607 | WL.R. 138, DC. For u recent illustration see R.
Oldiam Jusuees ex p. Cawiey | 19971 QB 1. DC

" Re Feathersione (19531 37 Cr.App.R. 146, per Lord Goddard C.J

"Exop. Hinds [1961] 1| W.L.R. 325, DC. atnrmed by the House of Lords wn Ke Hmnds. The Tunes.
February 15, 1961

< R. v Beard of Conrrel. ex p. Rurrv [1956] 2 Q.B. 109.

(1676) 6 SLTr. 1190. For an accoum of the passing of this Act, see Holdsworth. History of English
Law. Vol. IX, pp. 112=117. The Bill is said bv Bishop Burnett 10 have been saved at one stage by &
teller counting one fat peer as ten.

* Except in the case of persons imprisoned for debl or on process in a civil action. These Kinds of
imprisonment (except for certain debis due 10 the Crown and judgment debts where the debtor has
had the money to pay) were abolished by the Debtors Act 1869.
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Lord Scarman. in R. v Home Secretary. ex p. Khawaia® reterred to “The areat
statute of 18167 which. he said. was “the beginning of the modern junsprudence
the effect of which”™ is that the courts wiil determine for themseives the existence
of the facts which the executive cites as justrving its decision. ror exampie that
a person detained is an iilegal immigrant.

Muaodern procedure on habeas corpus

Habeas corpus 1s 4 writ of ngnt. but not of course. that is & prima {acie cose
must be shown before it will issue. Otherwise as Lord Goddard C.J. said. il the
prisoners of England couid delay or even defeuat justce.” [t wiil not be refused
merefv because anotner remedy s avatlable.” No aopiicauen wiil be heard in
person save for some excepuonal reason.” The procedure is governea hy sched-
ule | of the Civil Procedure Rules which gives conunuing effect to the provisions
of the former Order 34 of the Rules of the Supreme Court.

Proceedings in crimimal causes or matters are generallv heard by a Divisional
Court of the Queen’s Bench Division: in civil cases by a singie judge. Excepuon-
ally. application mav be made to u singie judge of uny division i court. In
VACALION, OF 4L 4Ny (e WRen no judge 1§ siung m court (&g, at weekends or at
maht), applicaton may be made o a judge sittng otherwise than 1 court. e.2.1n
vacaion o i judge in cnambers: at other rimes inoan emergency. anvwhere.’
Application is o pe v zarie e, without notice to the other side) in the nrst
instance. and on affidavie. The arfidavit 1s made by the person restramed. or by
someone on his benall it he 1s incapable. setting out the nature of the restraint
The applicauon 1s usuajly adjeurned In order hat notice may be 2iven (o the
respondent. On the hearing ot the uppiicanion the court or judge may order that
the person restrumed De released. Such order is 4 surficient warrant ror ais
release, so that there 15 no need 1o 1ssue the actual writ.

There is still power to order the immediate issue of the wnit.'" thougn this is
rarelv done. Where the writ 1s issued it is accompanied bv 4 notice that in default
ot ohedience proceedings for contempt of court against the party disobeying wiil
be taken. The return to the writ must contain a copy of ail the causes or the
prisoner’s detenuon. Argument then takes place on the return to the Writ.

The Admimstraton of Jusuce Act 1960. s. 14, provides that on a criminal
application for hapeas corpus an order for release may be refused only by a
Divisionai Court of the Queen’s Bench Division, even where the onginai appii-
cation is made to a single judge. ¢.¢. 1n vacaton.

Habeas corpus is a remeay designed to rfacilitare the release of persons
detained unlawfullv, not to punish the person detaining and 1t is not. therefore.

*11984] A.C. 74, HL. See R. v Brixion Prison Gevernor ex p. Ahsan i19691 2 Q.B. 222 DC: Re
Shanid Igbai [1979] Q.B. 264. DC: [1979] | WL.R, 425, CAL Re ?mmev 1 1983] N.L. 245,

* Re Corke {1954] | W.L.R. 899,

" Quigiev v. Chief Constable. Roval Ulster Constabulare [19831 N1 238, 239, per Lord Lowry.
L.C.J. Dicta suggesting a discretion in the court to refuse the writ are (¢ be fouad in Re Keenan 11972]
| Q.B. 333. CA.

“ Re Greene 11941) 37 T.L.R. 333. For informal applications by pnsoners. see Re Wring, Re Cook
(1960] | All ER. 336 per Lord Parker C.J.: C. Drewry, 5. Hughes and A. Shaw. “informal
Applications for the Writ of Habeas Corpus”™ [1977] P.L. 149,

“In the Sobien case. application was made Lo the chambers judge at his home in the middle of the
night, and the order signed on the dining-room 1able: K. v. Home Secretdry. ex p. Soblen. The Times.
July 27. 1962. ¢ -

" Even on an ex parte appiication,
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issued after the detention complained of has come to an end: Barnardo .
Ford."' .

Usually the question at issue is the legality of an admitted detention but the
Writ is available where it 1s the fact of detention that is in dispute: Quigiey 1.
Chief Consiable. Roval Ulster Consiabulary.'*

Successive applications §

Before 1876 an appilication for habeas corpus could be made to each of the
Courts of Queen's Bench. Common Pleas. Exchequer and Chancery.'* After the
Judicature Acts 1873-75 had amalgamarted these courts into one High Court,
there were dicta in the House of Lords and the Privy Council 10 the effect that
Parliament could not have intended impliedly to restrict the rights of the subject
in the vital matier of personal liberty. and that there was therefore a right to apply
not only to each Division of the High Court but 10 each High Court judge
individually."* In Re Hasmngs.'® however. a series of decisions showed that two
differently constituted Queen's Bench Divisional Courts. as well as the Chancery
Division. were all parts of the same High Court for this as for other purposes. and
therefore the decision of anv one Division was the decision of the whole
court.

The Administration of Justice Act 1960, s.14. now provides that no second
criminal or civil application mav be made on the same grounds. whether 1o the
same or any other court or judge. unless fresh evidence 1s adduced'®: and no such
application may be made 1n any case 10 the Lord Chancelior. Whether successive
applications may be made in vacation is still not certain.’”

Appeal

An ncidental effect of the Judicature Acts 187375 was that in non-Criminai
matters the persons detained might appeal 1o the Court of Appeal and thence 10
the House of Lords against a refusal 1o issue the writ or 1o discharge him under
the writ."* On the other hand. a prisoner had no appeal against retusal 10 1ssue the
Wit In & criminal cause or matter. i.e. a matier of which the direct outcome might
be his rial and possibie punishment for an illegal act by a court claiming
Jurisdiction in that regard (Amand v. Home Secretary and Minister of Defence of
the Roval Netheriands Government'™). The person detaining had no appeal

" R92] AC. 326. HL: Re Nicoia Raine. The Times. Mav 5. 1982, DC

“11983] NLL 238 See subsequentiy. Re Gurelev [1983] N1 245 (Was Mrs Quigley detained at
secrel address against ner will by the R.U.C.. o1 was she willingly living under paiice protection o
avoid intmndation by lerronsts |,

'* Lord Goddard. A Note on Habeas Corpus™. (1949) 65 L.Q.R. 30 ¢/ D. M. Gordon, “The Unruiy
Wit of Habeas Corpus™. (19631 26 M.LR. 520

“Cov v Hakey (18901 15 App.Cus. SUG. HL. per Lord Halsbury L.C.. Esnuehavt (Elekol 1,
Government of Nigera tQfticer Adnunisiering) [1928] A.C. 459, PC. per Lord Hatlsham L.C.: and
see [1931] A.C. 662: Home Secrerary v. O'Brien 11923] A.C. 603. HL. per Lord Birkenhead L.C
These dicta were disapproved obirer by the irish supreme Court in The Stare (Deiine) v, Kingston
(N 20 [1957] LR. 699: see R F \' Heuston. "Habeas Corpus Procedure™ (1950 66 L.QR. 79
" Re Hastmgs (Ne. 1) [1958] | W.L.R. 372. DC: (New. 2) 119591 1 Q.B. 358. DC: (Ne. 31 11939] )
All ER. 69&. DC. [1959] Ch. 368. CA

'"The ingenuity of Mr Osman. detained under the Fugitive Ofienders Act 1967. enabled him
nonetheless to bring mine applications for the wriL.

'" Heuston. Essevs in Constimutional Law (2nd ed. 1964). B.. 122

"™ ex p. Woodhall (1888) 20 Q.B.D. 832. CA: see per Lindley L.J. a1 p. 838.

¥ [1943] A.C. 147, HL. per Viscount Simon L.C
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against an order of the High Court discharging a prisoner from custody under the
writ of habeas corpus + Cox v Hukes™

The Administration of Justice Act 1960, 5.15. provides that an uppeai shall lie
in eriminal as weil as civil applications for habeas corpus. and thar the appeal
may be brought against an order for release us well as agaimst the refusal of suen
an order S o civii cases appea Hies througa the Court of Appeut to e House of
Lords. In criminai cases the appead fes direct from the Divisional Cuourt o the
House of Lords.=

A Divisional Court whicn has 2ranted an appiication for hadeis COrbus 0.
criminal case can order the appheant s deentien or releuse on bl pending an
appeal: but if no such order 1s made (e 11 he has heen released without baii) he
muy not be deramed aguin if the appeat i the House of Lords goes agwinst nnm.
Where un appiication for habeus corpus has been granted i J civil cise, the
apphicant may not 0 any 2vent be detined auaun it the appeal goes awnst him.
the right of appeal i ~uch cases beiny (o endble questions ol law 1o he settled by
the House or Lords.

Habeas Corpus to piaces overseds

The oid ruic. as stated hy Lord Mansiield. svas that & wnit of habeds corpus
could be rssued out of Engiand o any part o1 e domimiois of the Kiog o

waland. The writ did not tie to Scotiand or ine Electora of Hanover - Tt did.
however. lie o the [sle of Man™* and the Channet Isianas.™

The Habeas Corpus Act 1862.5 orovides that 10 writ of hadeus corpus shall
issue out of Engiand into any “colony or toretgn dominion of the Crown™ wiere
4 court has been establisied with authority (o ssue the writ and 1o ensure due
sxecunion thereof.”” Enaiish Courts pave no jurisdiction o issie hubeds corpus
on behaif of persons detatned in Northern lrelund. In Re Keenan= the Court of
\ppeai held that the =rfect ot the Habeas Corpus Act tlreland) 1782 wus to
confer exclusive jurisdicton on the Irish Courts and nothing in the subseguent
constitutional history of lreland had arfected that posimon.

It is doubtfui whether habeus corpus <an be issued 1o oring berore the Queen's
Rench Division un alen in a Brish ship on the high seas.™

18904 15 App.Cas. 36, HL.

See vw Roov Merropoiian Ponce Commtssunrer ey o, Hanimona | 19631 A.C. 310, HL.
- Admumstranon of fustice Act 1961, 5 1 o

R v Cowfe 11739 2 Burr. 334, 335-436
* Re Crawtord (1849 13 Q.B. ol3.
* Curus Wilson'y Cuse 118+51 7 Q.B. 254
* The Act was passed ds a resuit of the case of ex p. Anderson 118611 3 El & Ei 447 in wnicn the
British and Foreign Anu-Slavery Commuttee successiully apolied to the Court of Queen s Benen tor
nabeas corpus on dehaif Of Anderson. & negro siave wio. atter xillgg Seneca T. P. Digys in detence
5 his {reedom. had escaped fromn the United States intw the coiony of Upper Cunada wnere ne was
arrested. The court, however, indicated that L thougnt the ssue of the Wit 10 2 seif-governing cotony
was inconvenient. unnecessary and ipra digratatem. (in subseguent proceedings in Cunada 1t wus
held that there was no evidence for a churge of murder according t the law orf Cunaga: nence the
sttempt to extradite him o tne United States faiied.) For a fuli account of the facts see Annual
Register. 186!, pp. 320-328. !
*” The meaning of the Act 15 far trom clear: see. for example. ex parte Mwenva (19601 | Q.B. 214
und notes mn (19601 76 L.O.R. 25: 11960) 76 L.OR. 211
311972] | Q.B. 333. ¢f. D. E. C. Yale, “Habeas Corpus—ireland—junsdicuon.” 1972) 30 C.L.JL
-
™ R. v. Secreiary of State for Foreign Affairs. ex p. Greenberg (1947] 2 All E.R, 330.
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II. FREEDOM OF PROPERTY

The Englishman’s castle

In the absence of a legal right to privacy in British law. the prevention and
regulavion of siate interference with a person’s possessions and private life at
common law has been the basis of the protection of property rights: the
Human Rights Act 1998 will cause this to change. “The house of everv ane is to
nim as is his castle and forress. as well for his defence against injury and
violence. as for his repose.” it was said in Sevmuayvne’s Case™: “if thieves come
10 a man’s house to rob him. or murder him. and the owner or his servants kill
any of the thieves in defence of himself and his house. it is not felony. and he
shall lose nothing. So it is held every one may assemble his friends and
neighbours 1o defend his house against violence ... because domus sua culgue
est turissunum refugium.” “Bythe laws of England.” said Lord Camden C.J. in
Entick v. Carringron.®' “everv invasion of private property. be it ever so minuie.
15 a respass. No man can set his foot upon my ground without my licence.
I7 he admits the fact. he is bound 1o show by wayv of justification. thal some
positive law has empowered or excused him.™ More recently Donaldson L.]. has
said. “That "An Englishman’s home is his castle’ is one of the few principles of
law known to every citizen and was affirmed as early as 1604 in Sevmavne s Case

- and reaffirmed as recently as 1980 in Morris 1. Beardmore [T981! A.C. 446,
The rule 1s. of course. subject 10 excepuions. but thev are few and 1t is for the
police 1o justify @ forcibie entny. ™ in O'Louehiin 1 Chief Constabic of Essex™
the Court of Appeal stated that the principle required police officers who wished
L0 use 1o enter premuses by virtue of section 17 of the PACE Act. 1o first inform
tne occupier of the correct legal reason win entm was required. before being
entitled 1o use force 10 obtain entry. ™ -

Prior 10 the Human Rights Act. an action for respass was the remedv for
unfawiul police nterierence: the police had 1o Justify the entry afier the event.
The Human Rights Act will in efiect require the police before entry 1o be satisfied
thut there 1s a legal power 10 do so. In R. v Khan the House of Lords accepted
that police had trespassed to enable them to install a histening devise 1o record a
conversation between the defendant and another person. In installing such a
devise the police had comphed with non-statutory Home Office guidelines. and
the House of Lords accepted that the trial Judge had been right not 10 exclude the
evidence so obuwined. despite probable breaches of Anicle 8. The E.CLHR.
found that Arucle § had heen breached. since in the absence of a statutory
scheme to regulate such activites. the interference with the applicant’s nght 10
respect for his private life was not in accordance with the law: however he had
not been deprived of his right 10 a fair trial ™ In anticipation of this decision. the

CI603 5 CoRep. Y1910 The maximum was anticipated by Stauntord. Piees uel Coron (13567
"M Meuson est a moy come mon castel © 7 D.2.4.21: de domo sua nemo extrain deber, A man’s
name is Joaked upon s his castic”: Hawkins., Pleas of the Crown, Bh |, C. 28, 5.10: quoted by Cave
Lo Bearn v Gilibanks (18820 15 Cox C.C. 138

YET65) 18 SLTr 1029, 1066

"~ McLore v Oxiord [1982] Q.B. 1290.

" 11998] 1 W.L.R. 374

“ Unless the circumstances made this impossibie. impracticable or undesirable.

¥ 11997) AE. 558

" [2000] Cnim.L.R. 684. This aspect of the decision was surprising since the evidence obtained
through the hstening devise was the sole or main evidence against the applicant.
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Police Act 1997 Part {1177 established a statutory system with respect to 1 pes of
police surverllance mvolving unlawrul conduct. Judiciai supersision s reguired
before warrants in respect of certain cate2ones of crnime only secuons 21 and
97 the absence of suen supervision ror ml categones of crime couid armount o
a preach of“Article 3 E.C.H.R.

Article 3 15 Or partcuiar Woplicauon © powers OF 2NIry. sesrch und se¢tzure
However. the lengthy list of inntatons o this right i Article S020 means e &
challenge 1o such powers wiil be difficuit. provided that the 2xercise o1 2 dower
IS DrOPOITIONALE 10 15 PUIPOse.

Trespuss. even to a dwelling house, 15 nota crime at Common G, Howes er vy
sTuee Homay he oorime N ceriin dircumstances. T The Crimimad Law At
1977 makes it an otfence for a person (not bewe o displaced restdennal
oceupier or 4 protecied intending occupter™™ withour lawrui authoris "o use or
threaten vwience “or the purpuse Ot securing 2ty NLO Pramises O/ W aen 1 nis
Xnowigdge someone 15 Dresent wiho s opposed (O the cury (seCiion Hi 3ecion
Toodealing with aaverse occupution of restdential premiscs. arfects squatters. A
PErSON WNO 1y 0N DTEMISEs ds d4 respasser. after havimg entered 4s 4 (1@SDUSser Is
zuilty of an offence of he rals w leave the premises on berng reauired 0 do <o
YOr of demnl of 4 displavsd residentia occupter or 4 protectad ntending
weupier. The purbose of sectlon 7 s to wive a residential vecupier or an mtended
"ESIdeNUAL DCCUDICT 0 TUsler means of recovenng als Dremises TTOM TesnUNsSrs
than pv e use O aaivil remeds. [Uis 4is0 an vifence [ raspass on pPremises with
4 weapon of orfence section 33 and o enter or to he on premises 0 2 APIMAtic
OF CONSUIAr MISSTON 48 4 respasser isecnon 91,

Police Powers of entrv and search”

The powers ot police OIficers 0 enter prenises t WIrest Or search ure 4oy erned
hv statute. Part [T o the PACE Act lays down general rules while v anous siatutes
confer specinc powers in particuiar circumstances. Code ol Pracuice B provides
addivonal guidance on searcn and seizure. There 15 no COP goveming the entry
af premises Dy potice. bur me Court of Appeai has appiied, by anaivgy. TOP B
to entry.**

The PACE Aact ubohshed common law powers o enter premises without a
warrant with the excepuon of any power of entry (o deal with or prevent 2 breacn
Of peace (section L7131 and (6. Berore exercising this power or entry the police
must have a4 genume bejier that tere 3 ¢ “redl and immunent risk of 1 preach of
the peace occurnng™ but tne bresch need noede vl g particular tvpe.” The power

A amended by e Regulation of Invesugutory Powers Act 2000 posr, Chao, 14,
YSee post pwrd. 2T-014 tor discussion of s.61 of the Criminai Justice ana Puoiic Order Act (4594
Traspass may ziso he 2 criminal off 2 by virtue of Dyveluws made. (or zxampte. 2v the 3nusn
Ruatiwavs Boaro: Transport Act 19 43 amended).

Y v amended or sgbstuted by 55, 72-74 of the CIPO Aot 19vd

“' s dennea by s . 2A of the 1977 Act. vhich iacludes an owner or tenant wiro reguires the premises

for his owa residenual occupation. ¢, 4 reécent purchaser. & person whe has Peen suthorsea o
aueupy & cecuneil house, or u returning hohiday-maker
R. Stone. Entv sSedarch und Se:zure < 5rd 2a.. 19970
= O Lowehdtr v Chuer Constaple of Exsex [1998) | WL.R. 374,
= Meleod v Metropotiran Police Commissioner |1994] 1 Al ER. 353, CA. In Meleod v Unued

the poiice were disproportionate to the legiimate zum of keeping the peace and therefore there was
a breach of A\rt. 3.
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of entry applies not only to public meetings on private premises. as established
in Thomas v. Sawkins** but also to private residences.**

Section 17 of the PACE Act authorrses a constable to enter (if necessary using
reasonable force, seciion 117) and search any premises for the purpose of
(i) executing a warrant of arrest issued in connection with or arising out of
criminal proceedings: (i) arresting a person for an arrestable offence: (iii)
arresting a person for certain statutory public order offences or sections 6 0 & or
10 of the Criminal Law A%t 1977: (iv) recapturing a person unlawfully at large
whom he 1s pursuing““: or (v) saving life or limb or preventing serious damage 10
property. Exceptin the case of (v) the constable must have reasonable grounds for
believing thai the person he 1s seeking is on the premises. The power of search
conferred by section 17 is only a power 10 the extent that is reasonably required for
the purpose for which the power of entry is exercised (section-L7(4)).

The powers conferred by the section are without prejudice 0 any existing
under other statutes. Various Acts confer specific powers of entrv 10 ensure thar
their terms are being complied with. The Misuse of Drugs Act 1971. 5.23(1) for
example empowers police to enter the premises of producers and suppliers of
controlled drugs and examine books and documents relating 1o dealings in such
drugs and inspect stocks of such drugs.*”

Enirv and search afier arrest

Where a person has been arrested for an arrestable offence away from his own
premises. then section 18(])a) allows a constable o enter and search any
premises*® occupied by or conwolled by the person arrested.* The constable
must have reasonable grounds for suspecting that there 15 on the premises
evidence other than items subject 10 legal privilege™ that relates 10 the offence
for which the person has been arrested o 10 some other arresiable offence
“connected with or similar 10 thal offence” (section 1(8)(b). Anvthing which the
constable is entitled 10 search for may. if found. be seized and retainec. The
power (as in section 17) is exercisabie oniy 10 the exient reasonably required for
the purpose of the section. As a general rule a search under section 18 must be
authorised in writing by an officer of the rank of inspector or above. A constable
may. however. search without authorisauon before taking a person 10 & police
station “if the presence of that person at a place other than a police station is
necessary for the effective investigation of the offence™ (section 18(5)(b). What-
ever the exact meaning of these words they seem 10 confer & power 1o search if
the constable thinks it necessary.

Section 32 deals with the power to search the premises which were either the
venue of the amest or from where the suspect had lefi shortiy before being

*11935) 2 K.B. 249

** McLeod v M.P.C. op. cir.

“In D'Souza v. D.P.P [1992] 4 All ER. 545, the House of Lords held thai there hud 10 be evidence
01 aciual pursui by the poiice of u person uniswiuliv at luarge before they could enter premises unger
5. 1700tb L In this case the person concerned had left a psvehiatric hospital. i the case o1 escuped
convicts It s arguabie that they are regarded as being pursued at ail imes

7 See aiso Gaming Act 1968, s 43(2). Road Traffic Act 1988, s.6: Deer Agt 199] 5.12

** Defined in 5.23 10 include “anyv place”

** This is i addition 1o the common law powers to enter and search: Cowar 1+ Condon [2000] |
WLR. 254, CA

** Defined in 5.10 10 mean communicauons belween & professional legal adviser and nis chent ang
itlems enclosed with or referred 10 in such communications when in the possession of a person enritled
10 possession of them but not including itlems held with the intention of furthering @ crimmal
purpose.
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arrested. A search may only be made for evidence relating to the offence for
which the suspect was arrested (section 32(2)(b)). and only to the “axtent that it
is reasonably required for the purpose of discovering . - such evidence” isection
32(3n. and the police otficer must have reasonable grounds for believing that
there is relevant evidence vn the premises (section 320617

Setzure of articles™

Section 18(2) allows the police to serze anvtiing tor which they are enutled to
search under that section. Secton 19 confers a wide power (o serze arucles tound
bv a constable who s lawrully on premises. " [Uis not necessary that they retate
to the otfences tor which the owner or uccupier has been arrested. or other or
simtlar orffences commutted by the owner or occupier or that they tmplicate third
parties in the ottence for which the seurch was being conducted. Any arncle
other than one protected by legal priviiege. section 1961 may be sewzed it the
constable hus reasonable arounds tor believing thar it has been obtined in
consequence uf e commission of an offence or that itis evidence i reiauon
an offence which he s mvestigaung or uny other otfence. In both cases the nght
W seize is condinonal on a belier that seizure 18 pecessary 1o prevent the rem
hetng concewred. Tost altered or destrozed or tin the case ot arueles i the nrst
category 1 damaged.

Section 21 provides in the cuse of articles seized under any of the provisions
of the PACE Act or anv uther enactment. the rnight to be rumnished with detaiis ol
articles seized and subsequent access (o them. under police supervision. and/or
photocopies or copies of the artcle. Section 22 recognises and regulates the right
ol police to retain tor as long as necessary articles which they have seized.

Search Warranes

[t is @ principle of the common law that a general warrant [0 search premises.
e, ome in which either the person or the property 1s not specitied 15 ilegul: any
invasion of property without 4 legal power is trespass. ™ At common law the only
tvpe of warrant that could be issued was (o search for stolen goods. Graduaily
there was a precemeal development of statutory warrant powers (© atllow (or
warrants to be.abtained from magistrates to search for prohibited goods such as
dangerous drugs. stolen goods. forged documents. firearms, 2tc.. and to search for
avidence of specific statutory offences such as criminal damage. breaches of the
Offictal Secrets Act and iilegai saming. However before the PACE Acrt there
were no general stautory provisions goverming the grant of search warrants

The pre-exisung statulory powers 10 obtain a search warrant remain posi the
PACE Act. Section 3 of the PACE Act entitles a justice ot the peace to grant a
! Further requirements for a search under $.32 are found in COP B. para. 3 Despite the wide
statutory powers (o search it huas been esumated that more that hall of il searches are conducted by
the police with the consent of the person entitled to grunt entry go the premises: COP B. para. <
provides guidance on this. Where entrv 1s by consent the legai contreis laid down nv PACE can be
Dy-passed.
2 See ulso COP B, para. 6. and ».31 CIP Act 2001: see below parz. 2446
“*Even if the search and theretore the seizure s uniawtul, the urucles mav sull be admissible in
evidence. subject 1o 5.78 PACE. See helow para. 24-046 for additional powers 1o seize provided by
the CJP Act 2001. .
= Wilkes v. Wood 11763) 19 St.Tr. 1153, where John Wilkes recovered £1,000 damages tor trespass
against Wood. an Under-Secretary of State. ror entening his house und seizing his papers under
warrant to arrest the tunnamed) authors. printers and publishers of No. 45 of the North Briton. See
also Entick v. Carnngron (1763) 19 St.Tr. 1029 where Lord Camden L.J. delivered a powertul
Judgment against the legahty of generai warrants.
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search warrant on the application of a constable when the Justice is satisfied that
there are reasonable grounds for believing that a serious arrestable offence®® has
been committed and that there is material on the premises described in the
apphication which is likely 10 be of substantial value 1o the investigation of the
offence. The materia! must be likely to be relevant evidence (i.c. legally admis-
sible) and not consist of items subject to legal privilege, excluded materials or
special procedure material. The magistrate must also be satisfied that it is not
practicable 10 communicate with any person entitled to grant entn to the
premises: or thal. if practicable it is not practicable 10 communicate with anx
person entitied tn grant access 1o evidence: or that entry 1o the premises will not
be granted unless & warrant is produced: or that the purpose of a search mayv be
frustrated or se‘riously prejudiced unless a constable arriving at the premises can
secure immediate entry.™ It is important that the magistrate is satisfied that the
requirements of section & have been fulfilled. if not he should not issue the
warranl.”” A constable mav seize ‘and retain anything for which a search has been
authorised under section 8. In R, . Chesierfield Justices ex p. Bramiex®™ 1 was
held that the police could not seize a large coliection of material to sift through
It elsewhere to decide if some material within that collecion came within the
scope of the search warrant.* The law was changed by the CJP Act 2001. This
allows the police. and other law enforcement agencies. 1o remove material from
premises when it is not “reasonable practicable™ to determine on the premises
whether the marterial concerned could lawfully be seized. The power extends 10
the seizure and removal of computer discs and hard drives,

Three tvpes of materials are expressly excluded from the power 10 obtuin «
search warrant under section 8. The scope of items subject 10 legul privilege i<
defined 1n section 10." liems held with the tention of furthering a criminal
purpose are not subject to legal priviiege (section 1002)). the “intention™ can be
that of u client or a third party."' Excluded material is defined in section 11. I
includes personal records acquired in the course of any business or occupation
which are held 1n confidence. medical samples aken for medical purposes held
i confidence and journalistic materials held in confidence. Special procedure
material is..1n effect. confidential papers which fall outside the scope of excluded
materials because they are not personal records as defined in section 12 and
Journalistic material not held in confidence. Into the latter category would fall. for
example. photographs taken by new spaper pholographers during riots. Section ©
and schedule 1 aliow the police 10 apply 1 a circuit Judge 10 authorise access 10

Talln

sl of PACE Act

“n Ry Guildhall Magisiraies Conre. cx o Primfaks Holding Co [1989] 2 W.LE 841 the
Divisional Court quashed 1wo warranis on the basis thal there were no grounds upon which the
magistrate. properiy direcung himself. could reisonubly have believed that the corespondence cied
N ihe warrant. was neither subject o legal privilege nor specrul procedure material

20000 Q.B. 576

P12 and Scheds. | and 2. Provision 1s made fur the retention und rewmn of such property. and for
i procedure whereby anyone with a relevant interest in the seized property can apply 1o the
“appropriate judicial authority™ for its return.

*in R v. Chesierfield Jusnces. ex . Bramiex [2000] Q.B. 576. the DC laid down guidehines for cases
where legal privilege was at risk.

“R. v Cenrral Criminal Cowrt, ex p. Francis and Francis [1989] A.C. 346, where the “intention”
was that of a relative of the solicitor's client. The case was on the powers under the Drug Trafficking
Offences Act 1986. hut the definition of 1ems subject 1o legal privilege is the same as in PACE.
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special procedure materials. and (in more limited circumstances) excluded mate-
rials.”* The tvpe of materal to which the police require access is often of
evidenual value and held by third parties on a confidenuai basis.”’ This type of
information 1s of particular importance in relaton to fraud. terrorism. and drug
offences: it may also be relevant in respect of the recent powers of the courts to
confiscate from convicted defendants che proceeds of certain offences. In addi-
ton 1o section 9 of the PACE Act. severai subsequent statutes™ have created
hroadly simifar powers to enable the police (or in certain circumstances customs
and excise officials) to gain access to certain types of conndential materals. In
all cases there are rules and safeguards laid down by statute. and 2 tailure to
observe these can result in the quashing of the order.”

General provisions. applicable to the enforcement of search warrants under
any enactment are contained in sections {5 and 16 and COP B."™ Section |5
requires a degree of particularity in specifying the grounds on which an applica-
ton is made. the premises to be entered and the artcles ar persons to be sought.””
A warrant shall authonse entry on one occasion only and which has o be made
within one month from the date of issue of the warrant isecuon 16). Entrv must
De ot a reasonable hour, unless it appeurs to the constable executing the warrant
that the purpose of the search wouid be frustrated by an entry at a reasonable
hour.

The varieny of stawtory provisions enabling the police t obtain permission to
enter private premises have altered the law in favour of the public interest in
crime detection and away [rom the common faw notion of protection ror privite
property. [t 15 important that the police and the courts observe the safeguards
provided in these enactments. and by the E.C.H.R. The courts shouid not be o
cusily persuaded by police claims that the requirements of the stawtes are
sausfied, The E.C.H.R. requires that any interference with an individuai’s private
life tArticle 8) or an individual’s freedom of associaton (Article 11) has to be
“necessary in a democratic society 1n the interests of public safety. .. or the
protection of the rights and freedoms of others.” This meuans that the interterence
has to be proportionate to the legitimate airn which the authority is seeking
entorce. The E.CLH.R. has said that it is not enough that search warrants have
prior judicial -authority: the warrant must not be too broad and shouid be

-~ cannot be used for dems subject 1o legal protessional privilege. but statutes passed since PACE
do not necessartly have this limitaton. o $.24 of the Public Order Act 1986.

a9 L also entitles a paiice officer to ask the hoider of suct: matenal to produce it. if he does there
is no need to use Sched. |: R w Singleron [1995] | Cr.App.R. 431. wnere us part of a murder
investigation a dentist had voluntarily handed over the accused’s dental records.
~ Powers are 1o found in: Crimuimal Justice Act 1988 (as amended by the Proceeds of Crime Act
1995), Terrorism Act 2000 and the Drug Trafficking Act 1994,

R, v Sonthwurk Crown Court. ex p. Bowles [1998] 2 WL.R. 71 £ HL: an order for the production
of Jocuments made under s.93H of the Criminai Justice Act 1988 could only be granted it the
“domunant purpose” of the application was to assist in the recovery of the proceeds of the conduct
of crime. and not to investigate criminai otfences: R. v. Central Crimingi Court. ex p. Adegbesan
[1986] | W.L.R. 1292. DC. Order under 5.9 of PACE guashed on the basis,of insufficient detaii of
the relevant special procedure material.
" R. v. Chief Constable of the Warwickshire Constabulary and another, ex p. Fitzparrick and others
[1998] 2 All E.R. 65. on the relatonship between 5.8 and ss.15. 16.
"7 R. v Readiny Justices, ex p. South Western Mear Lid [1992] Crim.L.R. 672, where it was held that
since a defective warrant was invalid under s.15(1), the entry and search were unlawfui and the court
ordered the return of the documents which had been seized.
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proportionate to the purpose of preventing crime and protecting the rights of
others.®*

Special powers of enirv withour a search warrani

The Terrorism Act 2000.* allows a senior police officer in specified circum-
stances 1o establish a police cordon around an area in connection with a terrorism
investigation. Where such.a cordon is in place. the police can search premises
within the cordon without a warrant for materials connected with that investiga-
uon. A more extensive power to enter without a warrant 1o carry out installations
for surveillance is found in Part III of the Policc Act 1997.7Y Authorisation for
such activities lies with the chief officer of police. and the Direclors General of
the National Crime Squad and the Natonal Criminal Intelligence Service. Sec-
tion 93 provides the criteria for granting such authorisation. “The exercise of these
powers is subject v the supervision. and 10 some extent control. of special
Commissioners who are appointed from the ranks of senior Judges (section 91 ).
The width of these powers and the limitations in judicial supervision are likely
to give rise 10 an early challenge under Article 8 E.C.H.R.

Customs. revenue and other officials

The powers of entry and seizure provided in Part Il of the PACE Act relate
only 1o the poiice. Other officials such as the Commissioners of Customs and
Excise. the Inland Revenue and a wide range of inspectors and officers emploved
by local authonues. public utilities and government deparuments. have specitic
statutory power 1o enter and 1o inspect or search. These powers are governed by
the terms of the empowering statute. but if such an entrv 1s ¢ search. then n
appears that COP B has to be apphed.”

The Customs and Excise Management Act 1979 confers power 10 hoaro ships,
arrcraft and vehicles 1o “rummage and search™ in connection with the preventing
of smugghing (section 271 Officers may reguire mformation about goods being
imported or exported and nspect documents relating 10 such goods (secuion 77)
A right of entry on premises concerned with trading 1n alcohol 15 conferred by
section 112 and 4 power 1o break open any part of such premises in order to look
for any “secret pipe or other means of convevance. cock vessel or utensil”
(section 113). Without prejudice 10 specific powers. section 161 confers a general
power Lo search in connection with offences against the law relating 10 Customs
and Excise on any customs ofiicer having with him a writ of assistance. Such
writ. which is issued by the High Court. has been described as. in effect. a general
search warrant. Writs of assistance are made out at the beginning of each reign
and are effecuve throughout the reign and for six months thereafier. It is
guesnonable whether such writs are compatibie with the E.C.H.R. By virtue of
reculations made under section 114 of the PACE Act. Customs and Excise
officers have the same power as the police to obtain a search warrant 1o scurch
for evidence of a serious arrestable offence. All powers of entry under a search

“ Fineke v France A 250=A (1903 Negeers v Germiany A 251-B (1992, 16 EH.R.R 97, whore
there wus a warrant. but there was no special procedure saleguards for the searching of lawvers”
premises.

“58.33-36 and Sched. 5 paru. 3. re-enacung tne powers given to the polics by the CIPO Act
1994,

™ Prior to the enactment of Part 111 such activities were curried oul under Home Office guidelines. an
nadequate iegal basis under the E.C.H.R. (see posr, paras 26-017 to 26-018). Since 1994 MI 5 and MI
6 have such powers by statute. but only in furtherunce of a warrant issued by the Home Secretary.

"' Dudiey Metropolian Borough Councii v Depenhams ple (1994) 159 1P, 18. DC.
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warrant are subject to the PACE Act. ss.9. 15 and 16. Powers of entry without a
warrant under the PACE Act. ss.17. 18. and 32 aiso apply to the Customs and
Excise.

Under Schedule 11 of the Value Added Tax Act 199¢ the Commissioners have
further powers (0 enter premises. seize documents or other ar icles and search
persons. The rules in relauon to these powers are closer to those of the Inland
Revenue that to other customs and excise powers.

The [nland Revenue has exiensive powers to enter and searcn premises under
section 20C of the Taxes Management Act 1970, which allows a cireuit vourt

judge to issue u warrant tor the search und seizure of documents. Concern about

the width of this power as highlighted in the case of R. v [nfand Revenue
Comnussioners, ex p. Rossmunster Lid™ led to o mimor amendment in 1989 which
requires the judge 1o be satistied that there are reasonable grounds for suspecting
the commission of 4 sertows offence involving (raud refaung to tax matters and
that evidence of the offence 18 1o be found on premises <peciied. In additon the
judge must now be satisfied that the ssue of the warrant 1s compatible with the
E.C H.R. On entering premises with a warrant the orficer may seize and remave
anvthing whatsoever which he has reasonable cause 10 believe may he reguired
as evidence tor the purpose of proceedings in connection with the suspected
oifence of serous raud. The appropriate procedure to challenge the legatity of
the ~etsure of documents by the Revenue 1s by means of un acuon lor dumages
for trespass. This requires ihe Revenue to establish reasonaple cause ror hehieyv-
ing that the documents which they removed consttuted evidence of senous
sraud. Sections 149, 130 of the Finance Act 2000 provide new powers to enaole
the Infand Revenue when conductng a criminal investigauon to oblain access to
documents held hy o third party. such as a solicior. An application for a
production order has 1o be mude o 4 judge: the third party may appeur at the
hearing.

Many statutes conter powers of entry and search on public officials, aached
to various government departments. public utlities. regulatory podies and local
authorities. There 1s no consistency with regard to the persons authorised. the
nature of the authonsing document. length of notice. or whether notice 1s 1o be
awven to the owner or the occupier. The statute usually presenbes that the official
must produce his written authonty o any person who reasonably requires Lo see
i If the conditions of entry prescribed by statute are not strictly fulfilled the
owner 1s entitled (0 appose entrv. "When the samitary nspector of the council
armved,” said Lord Goddard C.J. in Swoud v. Bradburv. *—'the uappelilant
obstructed him with all the rights of a free-horn Englishman whose premises are
being invaded and defied him with a ciothes prop and a spade. He was entitied
to do that unless the sanitary inspector had a nght o enter.”

Examples of statutory powers of entry are afforded by the Building Act 1984,
5.95 (authorised officer of local authority enutled ‘9 enter anv premises at all
reasonable hours to ascertain whether there has been any breach of building

211980} A.C. Y52. HL. Partly because of concern at the powers of the Revenue Departments. the
Committee on Enforcement Powers of the Revenue Departments. chaired By Lord Keith of Kinkel
was established. It produced four volumes of reports: (1983) Cmnd. 8822 (2 vols.i; (1984) Cinnd.
9120: (1985) Cmnd. 9440. .

" Grove v. Eastern Gas Board [1952] | K.B. 77. CA, Re Gas Act 1948, Rights of entry for gas and
clectricity suppliers are regulated by the Rights of Entry (Gas and Electnicity Boards) Act 1954, as
amended by the Gas Act 1972, 1986. 1995 and the Electricity Act 1989,

#11952] 2 All E.R. 76. DC (Public Health Act 1936).
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regulations: access to premises other than factories or workplaces requires 24
hours™ notice); the Health and Safety. at Work etc. Act 1974, s.20 (inspectors
entitled to enter premises to ensure compliance with the provisions of the Act):
the Milk (Cessation of Producuion) Act 1985. s.2 (authorised official of Ministry
of Agriculture entitled to enter land to establish whether a person has ceased to
produce milk after receipt of a cessation payment under the Act) and the Local
Government (Miscellaneoys Provisions) Act 1982, s.17 (authorised officer of
local authority entitled to enter premises if he has reason 1o suspect that unregis-
lered person 1s engaging in acupuncture. tattooing. ear-piercing or electrolysis)
and .27 (power 1o enter 1o repair drainsi.

Search orders™

The Courts themselves have added to the number of persons entitled 1o enter
premises and search for and seize itlems by the introduction of what was
originally known as an Anton Piller order. after the leading case of Amon Piller
K.G. v. Manufucturing Process Lid’ Further decisions have refined the principle
which in that case received the approval of the Court of Appeal. In particular
Universal Thermosensors Lid v. Hibben™ reviewed and ughtened the procedures
for these orders. In theorv a defendant is requested o consent to admit the
piaintiff 10 his premises to conduct a search: 10 refuse consent would. however,
pe contempt of court. The order. which 1s like a civil search- warrant. 1s made
without warning to the defendant. where the plaintiff can satisty the court that he
has a strong prima facie case. that there is a nisk of serious damage 10 im from
the alleced wrongdoing. that the defendants have possession of meriminating
documents or other items of evidenua! value and there 1 a real possibiliny that
they may be destroved before proceedings inrer paries can take place The
qurisdiction onginated in the field of intellectual properts iaw out 18 not confined
1o that area of the law. Uncertainty concerning the powers of & court 10 mahke such
orders has been resoived by section 7 of the Civil Procedure Act 19977

Liabifitv 1o taxation

Smce the Bill of Rights (1688) it has been firmly estabhished that taxation ma
only be imposed by authority of an Act of Parliament (An.-Gen. v Wilts United
Dairies).”™ This is done by Parliament either directy. as m the case of income
lax. customs and excise duties. capilal gains and transfer taxes. or indirectly
through the delegatnion of power to local authorines 10 levy council tax. Inland
Revenue officials have an extensive power 10 “discover”™ what 1s not there and 1o
assess taxpavers on that. in order to induce the latier w disclose what 1s there. The
European Commission on Human Rights has accepted that ordinary measures to
enforce tax payments do not involve the determination of a criminal charge
within Article 6: the result may be different if heavy penalties could be
imposed ™

" See Swone ap. ¢, Chap. 10

" [1976] Ch. 33. For u consideranon of the consututional implicatuons see M. Dockray. “Liberty 1o
Rummage—A Search Warrant in Civil Proceeding: 7", [1977] P.L. 369. See also A Staines. “Protec-
ton of Inteliectual Property Rights". (1983) 46 M.L.R. 274.

119921 3 Al E.R. 257, and see Practice Direction [1996] | W.L.R. 552, which governs the proper
manner for the execution of the order.

™ in Chappeli v. United Kingdom (1989) 12 EHR.R. | the E.CLH.R. held that the exercise of an
Amon Piller order did not infringe Ari. 8

1921 91 L.LK.B. 897:¢1921) 37 TL.R. 844.

" Abas 1. the Netherlands 11997] EH.R.L.R. 418: Bendenoun v. France (1994) 18 E H.R.R. 54,
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Statutory restrictions on freedom of pronerry

Parliament authorises and controls the compulsory acquisition of land by the
Crown for defence purposes®™: and by various Ministers. local authorities and
public corporations under a great variety of statutes. A compulsory purchase by
a local authority or public corporation must be contirmed by a Mimster.™
Statutes prescribe both the procedure of compuisory acquisition and the method
of assessing compensation. There 18 no right to compensation except by statute™ "
but there is a strong presumption that if a statute authorises the compulsory
acquisition of property, the owner is entitled to reasonable compensation: NVew-
castle Brevweries v. The Kine ™

Article I of the First Protocol to the E.C.H.R. recognises the rght to peacetui
enjoyment of property and the right not to be deprived of it except in the public
interest and subject to the conditons provided for by law und by the generul
principles of international law.*™ This night and those tound in Articles 6. 7. and
3. could be relied on in challenging aspects of the various statutory proceeds of
crime provisions which provide for the making of restraint. forteiture or conrisci-
tions orders against defendants.™ Far reaching proposals have been made which.
i implemented. would extend the existing powers of the state to contiscate
proceeds ol crime. provide lor civil forfeiture and for the taxation of unspeciticd
pronc.*’

Moof An-Gen. v De Kevser s Roval Hotel Lid [1920] A.C. 508, HL.

** The powers of Ministers to approve a compuisory purchase or to decide an appeal on a con-
troversial planning appeal were challenged as a breach of Art. 6 E.C.H.R.: in R. (Alconbury Lid) v.
Secretary of State for the Environment, Transport and the Regir.lﬂ.’f [2001] W.L.R. 1389, HL. it was
heid that decisions taken by the Minister were not incompatble with Art. 6 provided (as was the case)
that they were subject to review by an independent tribunal.

¥ Sisters of Chariy of Rockingham v. The King |1922] 2 A.C. 315. 322, PC. per Lord Parmoor.
©r1920] ' K.B. 584: Am.-Gen, v. De Kevser's Roval Hortel Lid [1920] A.C. 508, HL: Manmoba
Fisheries Lid v. The Queen (1978) 88 D.L.R. (3d) 462,

** This article has been unsuccessfully used to challenge the adequacy of statutory compensation in
Lithgow v. UK (1986) 8 EH.R.R. 329, James v. UK (1986) 8 E.H.R.R. 123,

“ e.g. under the Drug Trafficking Act 1994. the Criminal Justice Act |988. and the Terrorism Act
2000, See Evan Bell. “The E.C.H.R. and the Proceeds of Crime Legislation™, [2000] Crim.L.R.
783.

*" Recovering the Proceeds of Crime, Home Office (2000).



