CHAPTER 25
FREEDOM QF EXPRESSION!

Introduction

Freedom of expression ts generally recogmsed uas having particular impor-
tance. but what is meant by such freedom? It must no doubt inciude writings and
words meant to influence political views. for example. the desirability of propor-
tionai representation as a method of eiecting members of the House of Commons.
Bul does freedom of express:.n inciude symbolic gestures intended to convey a
politicai message: the wearing of a particular coioured shirt to indicate support
tor a poiitical party: the vulgar sign in the presence of rovality intended to indicate
2 profound conviction ot the need for.a’republi¢in form of wuvernmem There
may be doubts o anout whether the right is confined to communicating political
ideas. and what is meant by communicauon? Does the freedom to publish books
criticising Marxism extend to the freedom to publish books criucising conven-
tonal views on matrimony or sexual mores in genéral? Are colilections of
pornographic photographs tassuming agreement could be reached on the mean-
ing of pornographic) also expressions of views about moraiity which are there-
fore enutled to claim the protectuon ol the law?

While agreeing on the importance of the freedom of expression there may be
doubts aboul the propriety ol limiting that freedom to achieve other ends. for
exampie to protect the voung from corruption or to prevent public disorder. The
extent to which such limitauons are thought appropriate is likely o depend on
whv freedom of expression 1s believed to be important. Some may wish to argue
that restrictions on ITee expression may prevent society from ascertaining the
truth on matters of debate.” Others may see freedom 0 speak. write and read as
an aspect of each individual’s rignt to moral independence.”

In many countries freedom of expression is constitutionally guaranteed.” but
until the enactment of the Human Rights Act 1998. in the United Kingdom
treedom of expression was. like other freedoms. residual and subject to limitation
hy.common law and statute. The United Kingdom Parliament and the courts had

no constitutional rights to concern them when dealing With issues of freedom of

expression. Several decision oy the House of Lords iilustrate the lack of influence
of the principle of freedom of expression. In Artornev-General v. The Guardian
Lord Bridge in his dissent stated that the majority opinion had undermined his

" Dicey. Law of the Consttution { 10th ed. 1959). Chap. 6: E. Barendt. Freedom of Speech (1985): D,
G T Wll]mms Not in the Pubiic interest: A. Bovle, “Freedom of Expression as a Public Interest in

English Law” [1982) PL. 574: Beawson and Cripps (eds). Freedom of Expression and Freedom of

Intormarion 12000%: David Feldman Civil Liberties and Human Rights in Engiand and Wales 2nd ed..
(2000,
* “The ultimate good desired is better reached by free trade in ideas ... the best test of truth 1s the
power of the thougnt 1o get itsell accepted i the compeution of the market ™ per Mr Jusuce Hoimes
idissenting) Abrams v, U.5.. 230 U.S. 616, 630 (1919): 1.S. Mill, On Liberrv, Chap. 2

“Our society—unlike most 1n the world—oresupposes that freedom and liberty are in a frame of
reference that makes the individual. not government the keeper of his tastes beliets and ideas ™. per
Mr Justuice Dougias (dissenung) Paris Aduit Theatre v. Slaton. 413 U.S. 49, 73 (1973). R. Dworkin.
“1s there a right to pornography.” (1981) OJ.L.S. 177.
* For e.2.. the First Amendment to the Constitution of the United States provides that no law shall be
made “abridging the freedom of speech or of the press”.
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confidence in the capacity of the common law to safeguard freedom of speech.”
A difference in view can also be seen in comparing the majority and minority
opinions in Home Office v. Harman where the majority held it to be contempt for
a solicitor to allow a journalist 10 have access o documents which had been
produced on discoverv and read out in court. Lord Diplock for the majority said
that the case was “nor about freedom of speech. freedom of the press. openness
of justice or documents coming into the public domain . .. (it) 15 about an aspect
of the law of discovery of documents.” In R. v. Secretary of Staie for the Home
Office. ex p. Brind’ where. although the stawutory authority under which the
Minister acted was in very general terms. the House of Lords found the legisla-
tion to be unambiguous and refused to have regard to the general principle of
freedom of speech.* However. in more recent cases therc has been a greater
willing by the Lords to recognise the importance of freedom of expression. but
often as an aspect of the common law rather than by virtue of the EC.H.R. In
Derbvshire County Council v. Times Newspapers” there was specific reference o
freedom of expression as an important legal principle which was vial 10 &
democratic system of government.'” and in R. v. Secretary of State for the Home
Departmen:. ex p. Simms'' Lord Stevn said of the wish of & prisoner to challenge
his conviction that it was “not easyv to conceive of @ more important function
which free specch might rulfil.”

Pariiament. as will be obvious in this and succeeding chapiers placed no
particular value on free speech in compeuttion with the claims. real or alleged. of
pubiic order. or nationa! securitv In the areq of censorsimip on grounds of
obscemity 1t was willing o legislate hastily and with litde thought. at the
mstigation of the latest pressure groups.

Parhament. the courts and all public authorniues will now have to take account
ol Article 10 of the European Convention. and vanous restricions on treedom of
expression may require reinterpretation in the light of that arucle. Articie 1001
recognises the right o freedom of expression. including the right io hoid oprmons
and 1o receive and impart informanon and ideas without mnterierence by pubiic
authority. It goes on 1o state:

“This Article shall not prevent States from requiring the ficensmg of broud-
casung. television or cinema enterprises

\2) The exercise of these freedoms since 11 carries with 1t duties and responsi-
bilities. may be subject to such formalines. conditions. restrictions or penalties
as are prescribed by law and are necessary i o democrauc society. 1 the
interests of national security. lerritorial integriny or public safeti. for the
prevenuon of disorder or crime. for the protection of the reputation or rights
of others. for preventing the disclosure of informanon received n confidence.
or for maintaining the authonty and mparuality of the judiciary.”

TII987) T WLLR. 1248 an 1280, ¢ Lord Brandon tin the mugoris at p. 12875 and see post paru
25-020
“11983] 1 AC. 280 a1 299 ¢f Lord Scarman (dissenting: at po 31!

[1991] | A.C. 696
~ See aiso Attornev-General v. Jonathan Cape Lid 119761 Q.B. 7532 and posr para. 25-020: Whiir
howse v. Gav News Lid and Lemon [1979) A.C. 617 and posr pare. 23-007
" [1993]1 A.C. 534. and see Barendt. “Libei and Freedom of Speech in English Law ™. | 1993 PL 44y,
see also Revnolds 1. Times Newspapers |1999] 4 All ER. 609, [2000] 2 A.C. 127.
' See aiso Verrall v. Grear Yarmourh B.C. |1981] Q.B. 202,
" [2000] A.C. 115
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The approach of the E.C.H.R. to this articie is to regard the nght to freedom
of expression as a right that is subject to a number of exceptions which must be
narrowly interpreted and the necessity ior the resirictions must be convincingly
established. Unlike British courts it does not decide cases by trying to balance
freedom of expression against other “rights”: freedom of expression takes
prionty.'* The Court has uccepted that Member States have a margin of apprecia-
tion in assessing whether restrictions are “necessary ' This has oeen used
aive stronger protection 1o polincal and journalist expression than to hlasphemy
or obscenity.* The Court has stated that freedom of expression 15 “one o the
essential foundations of a democratc society ".'® which entails giving discussion
of political and governmental atfairs particuiarly protection. an umpertant aspect
of which is the freedom of the press. The principle of freedom of expression has
been smd by the Court to apply as much 0 “intormation’ or “ideais that are
favourably received or regarded as inoffensive or us a matter ot indifference. but
aiso to those that offend. shock or disturb the. State or any sector of the pop-
ulation.”™"” e 5

This chapter wiil consider a series of limitations on freedom of expression. and
examine freedom of expression m the context of the media. The following
chapter will consider freedom ot expression as an aspect of the rnght to know, and
wiil look at the ways in wilich u variety of statutes. mosy passed since 1997,
regulate both the Staie’s right to know and the individual's right 1o pnivacy. It
will also consider ways in which the State guards its secrets. und provides for
freedom of informaton for the citizen.

. DEFAMATION. LIBEL AND BLASPHEMY

Defamation _

Unlike most of the restrictions on free speech considered later in this chapter
which are concerned with contiicts between the citizen and the state. defamanon
is concerned with a conflict between citizens or between a citizen and a private
organisation such as a newspaper.'® [n this area there may be conirlicts between
the. rights of the person ailegedly defamed and that of free speech or press
freedom on the part of the aileged defamer. Although the E.C.H.R. does not
recognise a right to a reputation. Article 10(2) recognises that there may be
restrictions on freedom of expression “for the protection of the reputation or
rights of others™.

2 Sundav Times . Unired Kinedom (1979) 2 EHR.R. 245 at 281,

'+ Although the Court has indicated that the Convention organs can give a final ruiing on whether a
restriction 1s compatible with freedom of expression as protected by Art. 10 Sundav Times v. Unired
Kinedom (No. 2) 11992) 14 E.H.R.R. 229. para. 30. and cued by the European Commissioa in s
opinion in Goodwin v. United Kingdom (19961 22 E.H.R.R. 123

' Lemon v, Umeted Kinedom 11982y 24 EH.RR. C.D. 75.

1 Handvside v. Unired Kingdom 11976) | E.H.R.R. 737: see also Wingrove v United Kinedom (1996)
24 EHR.R. L

"o Lingen v. Austria (1986) 8 EH.R.R. 407.

" Handvside v. United Kingdom [1976] | E.H.R.R. 737, para. 49.

's In Derbvshire C.C. v. Times Newspapers Lid [1993] A.C. 543, HL it was unanimously heid that 1o
allow civil actions for defamation by the wmsiiunons of central or local government would be an

undesirable fetter on the treedom of expression: individual members of such wstiutions are entitled
to sue.
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Defamatory matter is matter which exposes the person about whom it 1s
published to hatred, ridicule or contempt. or which causes him to be shunned or
avoided.' Such matter if in writing. printing or some other permanent medium.™
is a libel. if in spoken words or significant gestures. a slander. Where the
defendant had no intention of referring to the plamntiff. he may make an offer of
amends involving the pubiication of a correction and apology. which (if
accepted) stays the action.”

Communications made on certain occasions enjoy absoluie privilege. cnhcr at
common law or by statute. that is to say. no proceedings can be brought in respect
of them. These occasions include: judicial proceedings and statements made in
the course of litigation by judges. counsel and witnesses™: words uttered 1n the
course of debates or proceedings in Parliament®*: state communications. which
include communications aboul state business made by persons 1n government
service®; proceedings at @ court-martial. and reporlts made in pursuance of
military dutv®: fair. accurate and contemporaneous reports (which are neither
blasphamous nor indecent) in newspapers. or broadcasts from the United Kmg
dom of proceedings publicly heard before a court in the United Kimgdom
exercising judicial authoriy.” and certain other supra-nauonal tribunals”
reports and other documents published by order of either House of Parliament.™
the Parliamentary Commissioner’s report 0 Parliament. communicauons by the
Commissioner and M.P.s. and communications by the Commissioner or M.Ps 1w
complainants.”

Communications on certain other occasions enjoy qualified privilege. thats 1o
say. they are protected in the absence of actual malice or “malice 1n fact.” i1.c
spite. fraud or some other indirect mouve of which the law disapproves.

Schedule 1 0 the Detamation Act 1996 confers the protection of qualifed
privilege upon a wide range of reports. The 1996 Act 15 based on the structure of
the previous law. bui 1t expands the range of protecied reports and makes some
changes of detail. In parucular. the privilege afforded by the law s no longer
confined 1o reports in the news media. The reports and other stalements privi-
ieged by Schedule 1 are divided into two cutegories: Part | covers those cate-
gories which are privileged “without expianauon or contradicuon”™. Part []
applies (o those which are privileged “subject to explanation or contradiction.”
With respect to those matters which fall mto Part 11, the defence of qualified

" Capital and Counties Bank v. Henrne 118821 7 App.Cas. 741, 771, per Lord Blackburn. ¢f. S o
Strereir 119361 53 T.L.R. 669
“' A defamatory alking fiim is libel: Fowssoupoft v Mewro-Golawsi-Maver Pictioes Lid (19347 50
T.L.R. 581: 50 is u defamatory radio or television broadeast: Broadeasumg Act 1990 5.166. Simijar
public theatricul performances: Theatres Act 1968, & 4
' Defamation Act. 1996, s.4. This had 1ts origin n the Delamanon Act 1932, the 1996 Act extend:
?nd simplifies the circumstances i which an ofier ot amends may be made
= Roval Aguariem Socien v, Parkmson 1892 1 Q.B. 431 The excepiion extends to certan iribunai
possessing similar atributes 10 a cour: Trapp v. Mackie 11979) 1| W.LR. 177, HL. ¢t Husselblad
(G.B.) Lid v Orbinson | 1985] Q.B. 475 CA
“* Article 9 of the Bill of Rights 1688, but see s.13 of the Detamauon Act 1996 ior the possibihity of
waving this privilege. see anre. parae. 13013
* saacs & Sons v. Cook [1952] 2 K.B. 3911 bul see Stalamnav-Siacia v Fink [1917) K.B. |
a# Dtm ks v. Lord Rokeby (1875) LK 7 H.L. 744

" ¢f. an administraune tribunal. Coliins v. H. Whneway & Co |1927] 2 K.B. 378
7 Deiamation Act 1996. s.14 replacing a sunilar provision in the Law of Libel Amendment Act 1885
The previous law on the meamng of “fair and accurate™ 15 likely 10 conunue w apply: Kunber v Press
Associanon 11893) 62 L).Q.B. 152: McCarev v. Associated Newspapers Lid |1964] 1 WL.R. 855
2* Parhamentary Papers Act 1840, ss.1. 2
2 Parliamentary Commussionei Act 1967, s.10.
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privilege is lost if, in effect, the defendant has not ailowed the claimant a right
of reply (section 15(2)).

The occasions covered by Part [ include the tollowing: tair and accuratwe
reports of proceedings in public of a legisiature®® anywhere in the world (para.
1)*"; fair and accurate reports, contemporaneous oOr not. of proceedings in public
before a court unywhere i the world (para. 2)**; fair and accurate reports of
proceedings in public of a person appointed to hold a public inquiry by a
government or legislature anywhere in the world (para. 3). fair and accurate
reports of proceedings anywhere in the world of an interauonal organisation or
conference (para. 4): a fair and accurate copy of. or extract from. any register or
other document required by law to be open to public inspection (para. 3)**: a
notice or advertisement published by or on authority of a court or judge or otficer
of a court, anywhere in the world (para. 6): a fair and accurate copy of, or extract
from. matter published by or on the authority of a government or legisiature
anywhere in the world (para. 7).** :

The statements privileged subject to explanation or contradiction provided by
Part {1 include the following: a fair and accurate copy of. Or extract from. a notice
or other martter issued for the information of the public by or on behalf of a
legisiature in any Member State of the European Union. the European Parlia-
ment. the government of a Member State. the European Commuission, an inter-
nationai organisation or conference (para. 9); a fair and accurare report of
proceedings at any public meeung heid in a Member State (para. 12)**; a fair and
accurate report of proceedings at a general meeting of a United Kingdom public
company (para. |3); a fair and accurate report of the findings or deeisions of any
of a variety of arts. (rade sport or charitable associations (para. 14).

Qualified privilege at common law conters protection on staiements made by
one person apout a third party. where the person making the statement has a duty
to communicate the matter and the recipient has an interest in receiving the
informauon. The common law was concerned with providing protection with
respect to specific communications o specific people. In Reynolds v. Times
Newspapers®® the House of Lords was invited to create a new category of
qualified privilege: political information: Mr Reynolds, a former Prime Minister
of Ireland sued the Sundayv. Times in respect of an article in which it suggested
that he had misled the Irish Parliament and lied to Capinet colleagues. The jury
found that aithough the statements were defamatory and untrue. the paper had not
acted maliciously in publishing them. The House of Lords refused to create a
new category of qualified privilege.~but recognised that the existing law on

i The European Parliament is exoressiy included.

' The protection recognised to exist at common iaw in Wason v. Walter (18681 L.R. 4 Q.B. 73, is in
consequence practicaily redundant: it is arguable that the common law 18 wider than the Defamation
Act. in that the latter does not apply to the publicauon of any matter which is not of public concern
and.is not for the public benerit (s.15(3)).

‘2 This appears (o make the common law protection of qualified privilege for non-contemporaneous
reports and reports of foreign proceedings. redundant.

** Previously covered by the common law.

* This is also covered by .3 of the Parliamentary Papers Act 1840, but 5.3 is not redundant as it
applies more widely than with respect to defamatory words.

33 A public meeting is defined in para. 12(2). It is a question of law for the judge whether or not 2
meeting is a public meeting, see McCartan Turkington Breen v. Times Newspapers Lid 2000] 4 All
E.R. 913, [2001] 2 A.C. 277 (a meeting was public not private if the organisers opened. it to the
public, or by issuing a general invitation to the press manifested an intention that the proceedings of
the meeting would be communicated to a wider public).

* op. cit. note 9.
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qualified privilege applied to “matiers of serious public concern”, and laid down

a non-exhaustive list of factors which would be relevant in deciding whether a
particular communication would attract this type of qualified privilege. Applying
these factors it did not accept that the Sunday Times could rely on the defence.
It is probable that this decision gives adequate protection to freedom of expres-
sion as recognised by Article 10 and the E.CtH.R. case law; but Revnolds 1s
much more restrictive and uncertain in its development of the law than 15 the
position in other countries where politicians will only succeed in actions ‘for
defamation where malice can be estabiished.

Libel

Criminal libel

Defamation is usually treated as a civil wrong. and as such it belongs to the
law of tort. Slander is not a crime merely as defamation, but is only a crime if the
words are also treasonable or seditious. etc. Libel may be a crime if it is likely
to cause a breach of the peace or would seriously affect the reputation of the
person defamed.”” No prosecution for criminal libel against the proprietor.
publisher or editor of a newspaper may be brought without the leave of a judge
in chambers.® Leave was given by Wien ). in Goldsmith v. Pressdram Lid™
where a magazine had, in the view of the judge. engaged in a campaign of
vilification for month after month against a person occupying a position of
considerable public importance.*

Truth is normally a defence to a civil action for libel. for a person cannot lose
a reputation which he has not got or does not deserve. In criminal libel truth 1s
not a defence ar common law. By section 6 of the Libel Act 1843 (“Lord
Campbell's Act™). however. it is a defence to a prosecution for criminal libel i
the accused can prove not only that the matter published was true in substance
but also that the publication was for the public good. Truth. of course. is no
defence if the matter is aiso seditious. etc.®' Prosecutions for criminal libel are
rare.

Blasphemy

“Every publication is said to be blasphemous-which contains any contemp-
tuous. reviling. scurrilous or ludicrous matter relating to God. Jesus Christ or the
Bible. or the formularies of the Church of England as by law established. 1t 15 not
blasphemous to speak or publish opinions hostile to the Christian religion or 10
deny the existence of God. if the publication is couched in decent and temperate
language. The test to be applied 15 as to the manner in which the doctrines are
advocated and not as to the substance of the doctrines themselves.”** The

¥ R v Wicks [1936] 1 All E.R. 384, 386, per du Parcq. J.. Goldsmith v. Pressdram Lid [1977] Q.B.
83: R. v. Wells St. Stipendiary Magistrate. ex p. Deakin [1980) A.C. 477 (HL): Desmand v. Thorne
[1983] 1 W.L.R. 163.

| aw of Libel Amendment Act 1888, s.8. In R. v. Wells St. Stipendiarv Magistrate. ex. p. Deakin
[1980] A.C. 477, HL the House of Lords expressed concern at this invoivement of judges. and
suggested that the bringing of proceedings should in. require the leave of the Attomey-General or the
Director of Public Prosecutions.

39 [1977) Q.B. 83. The action was subsequently settied. y

40'¢of. Desmond v. Thorne [1983) 1 WL.R. 163 where leave was refused as a prosecution would not
be in the public interest.

41 See Law Comm. No. 149 (1985) Cmnd. 9618, for proposals for reform.

2 §ir J. F. Stephen, Digest of Criminal Law (9th ed.), p. 163.
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common law misdemeanour ¢t blasphemous words or writing seems to have
been first recognised by the King's Bench in R. v. Anrwood.** In the carlier cases
blasphemy was virtuaily equivalent to a kind of seditious libel. After the decision
ol the House of Lords in Bowman v. Secular Socierv*™ that an attack on or demat
ot the truth of Christianity, unaccompanied by vilification. ridicule or irrelevance.
was not contrary 1o the law. it came to be assumed that the gist of the offence of
blasphemy lay in a tendency to cause u breach of the peace and prosecutions were
rare.*’ In R. v Lemon,™ the question directly before the House of Lords was the
mens req requisite (o establish lability for blasphemy. A majoruty ot the House
held that it was sutticient for the prosecution (o prove that publicaton was
intended and that the matter published was blasphemous. that is calculated to
shock or outrage the feelings ot ordinary Christians. Lord Scarman. one of the
majority. and Lord Edmund Davies. one of the dissentients. expressiy said that
thev did not regard the iikelihood ol 1 breach of the peace as being of the essence
ol the offence. The true test was e likeiihood of outrage-and insult.

Lord Scarman suggested that the offence of blasphemy ought to be extended
to protect all religious beiiefs. The Law Commission, un the other hand. came 10
the conclusion that the crime ol blasphemy shouid be aboiished. and that a new
offence which extended to religions other than Christianity should not be
enacted.*” In R. v Chier Metropotitan Magistrate. ex p. Choudhury® the Divi-
sional Court upheld the decision of the Magistrate that the law of blasphemy-only
applied to artacks on Christianity. and that the religion of Isiam was not pro-
tected.™

The E.Ct.H.R. has considered the relationship between freedom of expression
{Article 10) and protecuon of religion (Articie 9), and has accepted that a stae
mav repress certain types of conduct incompatible with respect for the freedom
of thought. conscience and reiigion of others.™ It accepted in Wingrove v. United
Kingdom®' that there was no breach of Article 10 by the retfusal to award the
applicant’s video work a classification ceruficate on the ground that it was
blasphemous. The court accepted that: "English law of blasphemy does not
prohibit the expression. in any form, of views hosule to the Chnstian religion.
Nor can it be said that opinions which are offensive o Christians necessaniy fall
within its ambit . . . it is the manner in which the views.are advocated rather than
the views themselves which the law seeks to tontrol.”** The E.CLH.R. was not
prepared to accept that restrictions on the propaganon of material on the ground
that it is blasphemous was unnecessary in a democratic society. but it indicated
that it could revisit this matter in the light of future developments on the law of
blasphemy in member states.

1617 CroJac.421. See G. D. Nokes. Historv of the Crime of Blasphemy (1928). pp. 11 er seq.
H11917) A.C. 406, HL.

SRw Gom (1922) 16 Cr.App.R. 87. CA.

“11979] A.C. 617. a private prosecution brought against the editor and publishers of Gay Vews. An
appiication to the European Commussion of Human Rights was rejected as mamifestly ill-founded:
(1983) 5 E.H.R.R. 123.

7 Offences against Religion and Public Worship Law Commission Report No. 145 (1985).
#O991] | Q.B. 429.

“In Chowdhury v. United Kingdom. application 17439/90. the European Commission rejected a
complaint by the plaintiff on the failure of the law of blasphemy to protect Muslims. on the basis that
Art. 9 could not be used to create positive obligations on States (o protect religious sensibilities.
“1n Lemon v. United Kingdom (1982) 24 E.H.R.R. C.D. 75, the Commussion accepted that the law
of blasphemy was an acceptabie means of protecting the Art.9 rights of Christians.

*1(1997) 24 E.HR.R. L.

“2 ibid. at para. 60.
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I1. OFFENCES AGAINST THE STATE. PuBLIC ORDER™

Sedition

The law of sedition is largely an historic survival. except in its more precise,
statutory forms. The word “sedition™ covers three indictable but non-arrestabie
common law offences: the publication of a seditious libel.™ the uttering of
seditious words. and conspiracy to do an act in furtherance of a seditious
intention.>” A seditious intention is necessary for all three offences. It is an
intention to bring into hatred or contempt. or to excite disaffection against. the
person of the Sovereign. or the government and Constitution of the United
Kingdom as by law established. or either House of Parliament or the administra-
tion of justice. or 1o excite Her Majesty’s subjects or attempt. otherwise than by
iawful means. the alteration of anv matter in Church or state by law established.
or 1o raise discontent or disaffection among Her Majesty’s subjects. or to promate
feelings of ill will or hostility berween different classes of her subjects (R. v
Burns, per Cave J.°°). A qualification 1o the potential width of this definition was
provided in K. v. Chief Metropolitan Mayistraie. ex p. Choudhury.”” where it was
held that there had to be an intenuon 1o 1ncite violence or create public dis-
turbance or disorder against His Majesty or the insututions of government. Proof
of an intention to promote feelings of ill-will or hostility berween diflerent
classes of subjects was not sufficient.* 1t is not sediuous 1o snow the government
has been mistaken, or to point out defects in the Constitution, or to excite people
10 attempt by lawful means the alteration of the law relating 1o Church or state.
or to point out (with a view to their removal) matters which produce feelings of
hatred or ill will between classes of Her Majesty' s subjects

In addition to a sedinous intent. it must be estabiished thal the words have «
tendency to incite pubiic disorder. The truth of a stalement is no defence 1o &
criminal charge if 1t 1s sedinous.™

it is doubtfui if anv useful purposc is served by the retenuon of 2 crime of
sedition. for few if anv acts which might be regarded as constituting sedition do
not also fall within the scope of other common law or statutory offences ™

Incitement 10 muriny or disaffection. By the Incitement 1o Munny Act 1797,
passed after the naval muuny ar the Nore. persons maliciousiy endeavouring to
seduce Briush soldiers or sailors from their duty and allegiance. or 1o commit an
act of mutiny or traitorous practice. are lo be guilty of an offence. and may
receive @ maximum punishment of imprisonment tor life

““See pos:. Chap. 26 for Official Secrets Act. and Cnap. 27 for pubiic order offences

“ Prosecutions for seditious libel were frequent during the lawe erghteenth century. ar the instance
either of the government or the House of Commons: Wilkes v Wood (17631 19 5t Tr 11533, Leack
v. Monev (17651 3 Burr. 1692, 1742, 19 St Tr. 1001, Umil Fox's Libel Act 179211 was for the wdge.
not the jury 10 decide whether u libel was sedinous: see Stephen Histor of the Crimmal Law:. Vol
I1.

" Stephen. History of the Crinunal Lav, Vol. 11 Chap. 24

** 16 Cox. 355: approving Stephen. Dieest of the Crimunal Lav (see 8th ed.. ar. 114}

“711991) 1 Q.B. 42¢

** The Divisional Coun upheld the decision of the magisirate that Saiman Rushdie’s Book. Saranic
Verses. was not a sediuous libel.

"™ R.v Burdenr (1821) 4 B, & Ald. 314

“ See the Law Commission Working Paper No. 74 (1977). which was never implemenied
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The Aliens Restriction (Amendment) Act 1919, s.3 creates an offence of
causing or attlempting to cause sedition or disatfection.

The Incitemenrt to Disaffection Act 1934 makes it an orfence for any person
maliciously and advisedly to endeavour to seduce anv member of Her Majesty's
forces from his duty or ailegiance®' 1o Her Majesty (secuon [): or o be in
possession. with intent to commit. zbet. counsel or procure the commission of an
otfence under section i, of any document such that dissemination of copies
among members of the forces would be an offence against section | (section 2).
The Act enables a Judge or the High Court. if saustied by sworn information that
an offence has been commirtted, and that evidence thereof is o be found on
premises named in the information. (o grant a search warrant to the police on
their application therefor. A prosecution under this Act requires the consent of
the Direcior of Public Prosecutions.”*

Incitement to racial hatred®?

Unul 1965 those who incited racial hatred couid only be prosecuted for
common law offences. such as sedition. The inadequacy of this situation resulted
in the introduction of a spectfic offence of incitement to racial hatred in the Race
Relation Act 1965. A varnety of offences connected with incitement to racial
hatred are now contained in Part III of the Public Order Act 1986. Section 17
defines “racial hawred™™ as hatred against a group of persons in Great Britain
defined by reference to coiour, race. nanonality (including citizenship) or ethnic
or nauonal ongin.®* Section i8 makes 1t an offence to use threatening, abusive or
insulting words or behaviour. or to display wntten material possessing those
charactenstics with intent 1o seir '+ rucial hatred or in circumstances where raciai
hatred is likely to be surred up. An offence under the section can be committed
in public or private but in the latter case there 1s no otfence where the words were
used or the matenal displayed in a dwelling house and were not heard or seen by
anyone outside the dwelling. [t is a defence to show that the accused was inside
a dwelling at the time of an aileged orfence and that he had no reason to believe
that persons outside the dwelling would hear or see the words .or material. A
person who is not shown to have intended to stir up racial hatred is -not guiity of
an offence under the section if he did not intend his words or behaviour to be. and
was not aware that it might be, threatening, abusive or insulting (section 18(3)).
Section 19 creates an offence of publishing and distributing written materiai
which is threatening, abusive or insuiting.* Sections 20. 21 and 22 make similar
provisions in the case of the public performance of plays. the distributing or
showing or playing of recordings of visual images or sounds and the broadcasting
of threatening. abusive or insuiting®” visual images or sounds. The possession of
threatening, abusive or insulting written matenial or records with a view to

"' R. v. Arrowsmith [1975] Q.B. 678,

"* A similar offence with respect to the police is found in the Police Act 1997, 591,

**R. Couerell. “Prosecuting incrtement to Racial Hatred™. [1982] BL. 378: Wolffe “Value in
Conflict; Incitement o Racial Hatred and the Public Order Act 1986." [1987] PL. 85.

** Only in Northern Ireland is there an offence of incitement to religious hatred.

** Incilement to religious hatred is not covered by Part II1, but in Mandla v. Lee [1983] 2 A.C. 548.
it was held that the word “cthnic™ was 10 be interpreted relatively widely, and in consequence Sikhs.
although originaily a religious community, now constituted an ethnic group,

" Now an arrestable offence in 5.24(2) PACE Act 1984, as inserted by s.155 Criminal Justice and
Pubiic Order Act 1994,

*" For a discussion of the meaning of these words see post. para. 27-023.
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distribution is made an offence by secuon 23. Nothing in Part 11l of the Act
applies to fair and accurate reports of proceedings in Parliament (section 26(1))
or 1o fair and accurate reports of judicial proceedings. if published contempora-
neouslv or as soon as reasonably practicable and lawful (section 26(2)).

The 1986 Act extended the law on incitement to racial hatred ta cover offences
by corporatons (section 28); provide entry and search powers 1n Tespecl of a
contravention of section 23 (section 24) and a power 1o order forfeiture of written
matter after a conviction (section 25). Prosecutions in England and Wales may
onlv be instituted by or with the consent of the Auornev-General (secuon
27(1).

Restrictions on the expression of racist ideas are legitimate under Articie 10(2)
of the E.C.H.R. as being for the protectuon of the nights of others. In addition.
Article 17 provides that the Convention does nat imply “for any Stale. group or
person any right o engage 1m any activity mimed at the destructon of any of the
rights and freedoms (set out in the Convention)™.

Terrorism®*

The Terrorism Act 2000 has the potenual to restrict the freedom of expression
of a wide variety of groups. Section 1 of 2000 Act defines terrorism extremely
widelv with the potenual to cover the criminal activities of for example. ammal
and environmental groups.®” The Secretary of State .has power by order (o
proscribe any organisation that he beheves 10 be concerned In EITOrsm (SeCuon
3(4)(5) and Schedule 2). A proscribed organisation 1s subject 10 a range of
proscription-related offences If animal rights and environmental groups that
could fall under the new definition of terrorism are proscribed. this would limit
the activities of such groups. and in parucular limit their nght 1o free expression.
The Secretary of State n deciding whether 10 proscribe such groups should take
account of Articles 10 and 11 of the E.C.H.R.

Journalists invesugating the acuvives of groups concerned with terronsm as
defined by the Act could be at risk of prosecution under section 19. This section
makes it an offence not to disciose information where someone knows or
believes that a person has commitied a range of offences such as fund-raising for
the purposes ol terrorism and using money for the purposes of terrorism. The
defence in section 19(3}—of having a reasonable excuse for not making the
disclosure—should be interpreted in the contexl of E.C.H.R. rights. particularl
where the investigation is into the acuviues of. for e.g.. amimal nights groups

11l. ConTempT oF Court™

The law on contempt of court can conflict with freedom of expression. and in
particular with the requirement of a free press.”’ The reform of the aspects of the
common law on contempt of court by the Contempt of Court Act 198]. was in
response 1o the decision of the E.C.H.R. in Sundav Times v. United Kingdom.™

o See para. 19-050 and para. 27-039

9 See para. 27-034.

w ¢ 1, Miller. Contempt of Court (3rd ed.. 2000): Arlidge. Eady and Smith. Conremp! of Court (2nd
ed.. 1999

7! posi. para. 25-018

7211979] 2 EH.R.R. 245,
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which had found the law on contempt to be in breach of Article [0. The case
arose out of a campaign by the Sunday Times on behalf of the victims of
Thalidomide in connection with their action against the manufacturers of the
drug. The Sunday Times was prevented by an injunction trom publishing an
article at a time when writs had been issued and the parties were attempting to
reach a settlement. The speeches in the House ot Lords upholding the injunction
had suggested that any public comment directed to a litigant would constitute
contempt. irrespective of the intentions of the publisher™: the strict liability
ruie,

Unintentional interference by prejudicial publications

The Contempt of Court Act 1981 attempts in a number of sections to clarify
and limit the rule of strict liability exemplified in the Sunday Times case. so tar
as that rule refates to “particular proceedings”™ (section |). The ruie 1s to upply
oniy to a publicanon which creates a substantial risk that the course of justice will
be seriously impeded or prejudiced (section 2) and at the time of the publication
proceedings are "active”, a term which is defined with particularity in Schedule
|. Substantiai has been explained by the Court of Appeal as meaning ~not
msubstanuial™ or “not mimmal”: it does not mean “weighty” % this inter-
pretation may reguire reconsideration in the light of Article 10 E.C.H.R.™ The
requirement that there 1s a serous impedement or prejudice to the course of
justice indicates that a pubiicaton should only be regarded as contempt where the
outcome of a legal action is likely to be affected. Where there 15 a series of
articles—even in the same newspaper—each publication must be considered in
its own right when determiming whether section 2 has been sausfied: Atrornev-
Generai v. M.G.N. Ltd.” [n this case Schiemann L.J. set out 10 principles to
further expiain the application of the stnict liability rule in section 2. Section 3
provides a defence where the publisher. having taken all reasonable care. did not
know proceedings were active.

Secuon 3 exempts from the strict liability rule a publication which discusses,
or 1s part of a discussion. in good taith of public atfairs or other matters ot generai
interest if the risk of prejudice to particuiar legal proceedings is merely inci-
dental. Once the defence has raised the issue of public interest. it is for the
prosecution to prove that the risk of prejudice to the proceedings resulting from
a discussion in good faith of matters of general public interest was not mereiy
incidental to the discussion. Section 7 requires the consent of the Attorney-
General or the motion of a court having the appropriate junisdiction for the
institution of proceedings under the strict liability rule. In Peacock v. London
Weekend Television Ltd’” the Court of Appeai held that secuon 7 did not prevent
interested parties from applying for an interlocutory injunction to restrain a
threatened contempt. Secuion 7 merely relates to the punishment of a contempt
which has been committed.

" Attornev-General v. Times Newspapers [1974] A.C. 273,

" Atr-Gen. v. News Group Newspapers Lid [1986] 3 W.L.R. 365. CA. Publication repeating materials
the subject of pending libei proceedings wnich were 1 *~ly to come to trial for a further |0 months:
risk of prejudice not sutficiently serious (o oust rule that injunction not normaily available to restrain
publication of libellous material before trial where defendant intends to plead justification. See also
Attr.-Gen. v, [TN [1995] 2 All E.R. 370.

" But see Attorney-General v. Guardian Newspapers Ltd [1999] EM.L.R. 904: Artorney-General v.
Unger (19981 1 Cr.App. R. 308. Ariidge, Eady and Smith. op. cir. (1999), Chap. 4.

11997] 1 All E.R. 456.

TT(1985) 150 LP. 71,
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The effect of section 2 and section 5 were considered by the House of Lords
in Antornev-General v. English.™ A doctor had been charged with murdering &
handicapped baby. by directing a course of treatment which inevitably resulted in
the baby's death. After the trial had begun a newspaper published an article in
support of a “pro-life” candidate 1n a Parliamentary by-elecuon. The article
discussed 1n general terms the sanctity of life and the morality of attempting w0
ensure that only healthy babies survived birth. The House of Lords took the view
that the article did create a substantial risk of seriously prejudicing the crimina!
trial within section 2(2) but was not a contempt of court because 1t clearly fell
within section 5 as a comment in good faith on a mater of public interest.”™ To
ensure compliance with the E.C.H.R. secuion 5 should be interpreted in a liberal
way, giving proper regard Lo freedom of expression and the importance of the
press in a democracy.

Deliberate interference with particular proceedings

Any act intended 1o interfere with the outcome of particular proceedings. such
as attempts 10 bribe or inumidate judges, jurors or witnesses. or in any other way
10 impede or prejudice the administration of justice. may constitute common law
contempt which was preserved by section 6(c) of the 1981 Act. This type of
contempl extends also 1o atempung to deter liigants from exercising their legal
rights or impeding their access to the -courts. To hold a hugant up to public
obioguy. for example. with the object of coercing him into compromising an
action is a contempt of court: Aniornev-General v. Times Newspapers *' Since the
1981 Act the common law has been used even where there were no active
proceedings. as in Atiornev-General v. News Group Newspapers®' where the Sun
newspaper supported financially and in its publications the private prosecution of
a doctor for the rape of an eight vear old girl. Articies published before the
prosecution had become acuve were found to have incurred & real risk of
prejudicing the triai of the doctor. In some cases either common law intentional
contempt or strict hability contempt could applv®=: if the former 1s used then the
statutory defences available under the 1981 Act are not available. In Aniorney-
General v. Punch Lid** the Court of Appeal held that where a court restrained by
imjunction the publicauon of specified matenial. a third party who with know-
ledge of the order, published the specified material. onlv commitied a common
law contempl if he therebv knowingiv defeated the purpose for which the order
was made.

Reporting of Judicial Proceedings

Secuion 4 of the Contempt of Court Act provides that a person 1s not guilty of
contempt of court under the strict hiability rule in respect of a fair and accurate
report of legal proceedings held in public™ published contemporaneousiy and in

119831 1 AC. 116

™ See aiso An.-Gen. 1. Times Newspapers Lid. The Times. February 12, 1983, DC (Newspaper arucles
relaung to Fagan. the mtruder in the Queen’s bedroom..

*1974] A.C. 275

*1'11988] 2 All E.R. 906

' Atr.-Gen. v. Hislop [1991] 1 Q.B. 514

** The Tumes. March 30. 2001, [2001] 2 All ERR. 655

"R v Rhuddian Jusuces. ex p. HT\! Lid [1986) Cnm.L.R. 329. (Amest not within “legal
proceedings held in public™ and jusuices could not prohibit the publication of a film of a prisoner s
arrest until the complenon of his tnal. Appropriate remedy for pnisoner, if he objecied 1o the film
being shown was 1o apply te the High Count for an injunction)
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good faith. To avoid a substanual risk of prejudice to the administration of justice
in proceedings betore 1t or other proceedings. pending or imminent. the Court
may restrain the publication of any report or the proceedings or of any part of
them for such period as it thinks necessary tor that purpose.®® The press and other
news media should normally be allowed to make representations to the court
before such an order is made.* Such orders shouid not be made lightly.*” To
breach such an order is ¢ivil contempt of court: there is no need to show a risk
of prejudice to proceedings. It is questionable whether such an approach is
proportionate to the legitimate mm ol an order. or takes adequate account of the
free press requirements of the E.C.H.R.®

Contempt and refusal to reveal sources of information

Section 10 of the Contempt of Court Act recognises the need to give journai-
1sts some protection from revealing in judicial proceedings the sources of their
information.™ [t provides that no court may require a person to disciose the
source of information contained in 2 publication for which he is responsible
uniess it is established to the sausfaction of the court that disclosure is necessary
in the interests of justice or nauonal security or for the prevention of disorder or
crime. Several cases have interpreted this section. mainly in a restrictive way and
in favour of the disclosure of sources. This is an example of a situation where the
courts, in the light of the 'luman Rights Act 1998 and E.CL.H.R. cases on
freedom of expression. may have to reconsider the interpretation ot a sectuon of
a statute. There ure important differences in the approach of the E.Ct.H.R. and
British courts: the latter sees the need to establish a balance between treedom ot
expression and jusuice or national security etc.. and decides accordingly. The
former places rreedom of expression apove the other considerations which are
not rights. but excepuens to the rignt to freedom of expression which have to be
interpreted narrowly.” In addition the E.Ct.H.R. regards a free press as such an
important part of the democratic process that it is unwilling o give much weight
to the margin of apprectanon doctrine in cases nvoiving press freedom.”

In Secrerarv of State jor Defence v. Guardian Newspapers” the House of
Lords held that the protection given by section 10 existed even where delivery
was sought or a document which was the property of the plaintiff: and that the
word “necessarv’ imposed a strict lest which was not to be equated with
convenient or expedient. However, the majority of the House accepted that an
affidavit sworn by the respondent civil servant was sufficient to establish that it
wias necessarv in the interests of national security to identify the person who
copied the document and sent it to the Guardian. Subsequent cases have also
indicated a willingness by the courts (o be satisfied on the facts that disclosure
was necessary for one of the reasons set out in the section without taking
adequate account of the importance of a free press as an aspect of freedom of

** Practice Qirection (Contempr: Reporung Restricions) [1982] | W.L.R. 1475. CA.

R, v. Clerkenwell Magisirates” Court. ex p. Telegraph pic {19931 2 All ERR. 183.

Y7 Re Cenrral Independent Television pic |1991] 1 All E.R. 347: ¢t R. v. Beck. ex p. Dailv Telegraph
[1993] 2 AN E.R, 177,

¥ There are a variety of other provisions which resirict tne reporting of court proceedings, see C. J.
Miller op. cir. Chap. 10.

* There was no such privilege at common law: Atr.-General v. Clough [1963] | Q.B. 773: British
Steel Corp. v. Granada Teiewision Lid [1981] A.C. 1096.

" See Sunday Times v. (nited Kingdom (1979) 2 EH.R.R, 245, at p. 281.

"' See A. T. H. Smith. “The Press. the Courts and the Consutution.” (1999) 52 C.L.P. 126.
“211985] A.C. 339.
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expression.”* In X Lid v. Morgan Grampian (Publishers) Lid™* a journalist had
obtained from an informant confidential and sensitive information about the
financial position of X Ltd which he had planned 10 use in a publication. X Ltd.
having become aware of the planned publication. obtained an Injunction restrain-
ing it. and an order that. in the interests of justice. the journalist should disclose
his notes 1o enable them to identify the source of the infermation. The House of
Lords upheld the order on the basis that it was necessary in the interests of justice
for a company 1o be able 1o take remedial action against the source of a leaked
document. for example by terminating his empiovment

The journalist brought an acuon in the E.CLH.R. on the basis that the order o
disclose his source was a breach of Article 10. The Court concluded that although
the courl order was in pursuit of the legitimate aim of protecung the rghts of X
Ltd. the order was not necessary in a democratic society. as the likely damage ¢
X's interests did not outweigh the need to protect the press as the guardian of the
public interest.”* 1t was influenced in this decision by the fact that the injunction
prohibiting publication of the information achieved X Lid’s objective of presers-
ing its confidenuaiity. This decision appears 1o require courts in the application
of section 10. 1o give precedence 1o the protection of sources and o be sausfied
that to reguire a journalist (o reveal his sources 1s proporuionate 1o the ends being
pursued. no matter how legiumate these ends may be. Although there are
subsequent cases where the courts have refused Lo order disclosure. this has been
on the basis of English cases. and not 1n conseguence of an applicaton of Article
10 as applied in Goodwin.” In Camelior Group pic v. Centaur Lic™ the Court of
Appeal strangely concluded that the tests applied bv the E.CLH.R. and the House
of Lords were subsiantially the same. the only difference was in their assessments
of the facts. In deciding 1o order the return of documents which would enable
Camelot 1o identifv the person who had leaked them. the court held that the
interest of jusuce prevailed over the protecuon of sources. [t distinguished
Goodwin on the facts. and failed adequatelv 1o consider whether the disclosure
of such documents would have @ “chilling effeci on the iree flow of inlormu-
tion, "

IV. LIBERTY OF THE PRESS

“The Press” generallv covers printed matier of all kinds. und not merely
newspapers and penodicals. “The liberty of the press.” savs Blacksione.™
“consists in laving no previous restraints upon publications. and not in freedom
from censure for c¢cnminal matter when published. ™ T liberty. said Lord
Mansfield in Dean of St Asaphs Case.' consists In “prinung without any

Y Re an Inguiry under the Company Securines (insider Deaiings) Act 1985 [1988] | A.C. 660
S11991] | A.C. 1. See. T. R. S Allan. “Disclosure of Journahsts” Sources. Civil Disobedience and
the Rule of Law ™. [1991) C.L.J. 131

" Goodwin v United Kmedom (1996 22 EHRR. 123

v See Sanders v Punch [1998] 1 W.L.R. 986: Joim: 1. Express Newspapers |2000] 3 All ER. 257
Y711999] Q.B. 124. CA

™ Goodwin v. Unned Kimgdem ay para, 39

' Bl.Comm. IV. 151, He adds that “1o censure the licentiousness. is 10 mainain the liberty. of the
press”: ibid. p. 133. And see R. 1. Burden (1820) 4 B. & Aid. 95, per Best J. “Where vituperation
begins. the libertv of the press ends ™

"R. v. Shiplev (17831 21 SUTr. 847, 1040: ante, p. 535. Ci. Briush Steel Corporation v. Granada
Television |1981] A.C. 1096. 1168 per Lord Wilberforce
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previous licence. subject to the consequences ot law.” “The liberty of the press.”
said Alexander Hamiiton.” “is the right to publish with impunity, truth, with good
motives, for justitiable ends though reflecung on government. magistracy, or
individuais.” It hus existed in this country since the end of the seventeenth
century.

Soon arter the introduction of the art of prinung in the fifteenth centry, a
series of proclamations began to be issued to restrict and control prinung, in
addition to the law of treason. sedition. heresv and blaspnemy. [n England the
printing of books in the carly period was confined to the members of the
Stationers’ Company in London and to rthe Universities of Oxftord and
Cambndge.” Throughout most of the sixteenth and seventeenth centuries ail
prinung required u licence. By an assumption of the prerogative of the Crown as
custos morum 1 the late Tudor and early Stuart periods. secular printing was
controiled by the Star Chamber and theoiogical printing by the High Commis-
ston. Soon after the abolition of these bodies in 1641, a licence to print was
required by the Licensing Act 1662, Several Licensing Acts followed. but the last
expired in 1695. The Commons refused to renew it. not so much out of respect
tor freedom of expression but rather because experience showed that licensing
did not succeed in its object. Since 1693, then. the press has been governed by
the ordinary law of sediuon und libel. No prosecution tfor criminal libei against
the proprietor. publisher or editor o1 a newspaper may be brought without the
order of a judge in chambers.® A curious survival from the time ot the Napo-
leonic Wars is the requirement that every newspaper (and other printed object)
shail bear the name and address on 1t of the printer concerned.® The Newspaper
Libel and Registranon Act (881 establishes a register of proprietors of news-
papers (section 3) and requires printers to make annual returns of the titles and
proprietors of newspapers which they have printed.

The previous section on contempt of court considered a particular aspect of a
free press. the foilowing paragraphs will-consider two other aspects of a free
press that aiso require reconsiderauon in the light of the E.C.H.R: privacy and
breach of confidence.

Privacy and the press

Press invasion of privacy has been of concern for some years. and the system
of press self-regulation has been inadequate to protect the privacy of members of
the public.” The lack ot a right to privacy in English law” and the potential for
the development of such a right as a consequence of the Human Rights Act 1998,
have implicatons for press freedom. A balance will have to be found between
Article 8 of the E.C.H.R. which protects the right to private and family life. home
and correspondence. and treedom of expression as provided by Aricle 10. [t
remains to be seen how the British courts will respond to new opportunities for
protecting privacy provided by the HRA. but in doing so they are required by
section 12 to have particular regard to the importance of the E.C.H.R. right to

*In Peopie v. Croswedl (1804) 3 Johns (N.Y.) 337,
For the history of the law of the Press. see Hoidsworth, Historv of Engiish Law. Vol. VL
pp. 360-378.
“ Law of Libel Amendment Act |888. s.3: anre. para. 25-006.
' Newspapers. Printers and Reading Rooms Repeal Act 1869 1s the current legislation: see C.
Mancnester. (1982) 2 Leg.Stud. 180.
* See post para, 25-023 for discussion of the Press Compiaints Commussion.
" Kave v. Robertson [1991] ES.R. 62.

25019



25020

586 FREEDOM OF EXPRESSION

freedom of expression. Early cases indicate that in cases concerning the press and
the publication of information. the courts are expanding the breach of confidence
doctrine 1o accommodate the protection of privacy.” However. this deveiopment
will not assist with physical intrusion and the acquisition of information such as
oceurred 1n Kave v. Robinson® where a journalist and a photographer entered the
hospital room of the claimant. a well known actor recovering from an accident.
interviewed and photographed him when he was in no position to give his
consent.

Confidentiality and public interest

The law of confidenual information origmaliy provided & protecuon for
aspects of familv life and for commercial secrets. but has been extended 10 appl:
also 10 protect government secrets. The principle was recognised. although held
not 1o be apphcable on the facts. m relavon to the confidenuahty of cabinet
discussions i Anernev-Generai v. Jonathan Cape Lid."" This opened the wayv for
governments 1o seek Injuncuons o prevent the pubiication of government
secrets. reaching o chimax with the Spveatcher cases, Spvcarcher was the utle of
a book wntien by Peter Wright 1o be published in Austraiia about his experiences
as a former membper of M.L.5. The Auornev-General sought an injuncuon 1
Austraiia to prevent its publication on the basis of that Mr Wright had obtained
his information in confidence as a member of M.1.5. and that the public interest
was in the protecuion of the secrecy of the Securty Services. Pending @ fuli
hearing undertakings were given not to publish extracts from the book. "I Several
Engiish papers reporied the Australian legal proceedings including in their
accounts allegations made in the book by Mr Wright. and the Sunday Times
staried a sertalisauion of the book. which by then was about to be published m the
United States. These pubiicauons led w0 a senes of acuons both against the
newspapers for contempt of court.'” and by the Auomnev-General seeking inter-
jocutory injuncuons 1o resirain further publication of extracts from Spyveaicher
Although by 1987 the book had been pubiisned mn the United States and was
available 1n the United Kingdoni. interlocutory injunciions against several news-
papers were upheld by the House of Lords pending u full trial. The Mjorit:
opinion of the House of Lords 1n Anernev-General v Guardian Newspapers
Lid'* was on the ground that wider dissemination-of the Spvearcher revelations
could do further harm '* When the case came 1o full tnal the Atiomey-General s
¢laim for permanent injunctions was refused. The case went 10 the House of
Lords which held that since the contents of the book were n the public domain.
no further damage could be done to the public mterest.'” The decision of the
House of Lords confirmed that the press could be restrained by injunction from

* Dougias and Orers v Helle! L. Tiwe Times, January 16, 2001, 12001 2 Al E.R 280: Venables an
Another o News Gronp Newspapers and Qriers [20011 1 Al ER 908, This deveiopment wir
suggested obuer by Laws | Helewell v Chiet Consiabiv of Derbvsiure 19951 1 WLR 804
“11991] ES.R. 62

"[1976] Q,B. 752

"' The Austraiian couns eventually retused 10 restran publication

> Anarmev-General v Newspaper Publishing pic |1988] Ch. 333: Anormev- General v Times News
papers Lid [1992] | A.C 19!

"“11987] 1 W.L.R. 1248

'* See tne powerful dissenung ommion of Lord Bridge.

" A-G v Guardian Newspapers Lid (No. 2) 11990] 1 A.C. 109. Lord Griffith dissenuing: the Sunde
Times was liable for breach of confidence for its inital attempt 10 seriahse the book. and was reguirec
1o make an account of profits e the Crown
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publishing government secrets. provided that newspaper knew that the informa-
rion was confidential and that some harm to the public interest would resuit from
the publication.

in deciding whether to grant an injunction 1o restrain a breach of confidence.
the courts have to consider where the puplic interest lies: 1t may lie in the
publication of the information obtumed n breach of confidence.'® [n Lion
Lavoraiories Lid v. Evans ™ disclosure of a confidental memorandum refating to
the efficiency of a computerised instrument for measuring the level of aiconol in
blood was held to be justfied because or the public’s enttlement to information
which raised doubts about a device wiich was providing the ¢vidence on which
people were being convicted. The Court of Appeal. therefore. discharged the
injunction granted at Arst instance against the Dailv Express. [n this case the
Jdefence of public mterest was atlowed even though there was no “iniquity”
revealed bv the conndential’ informauon. -However. if there are other more
beneficiul ways to disclose confidential informaton which it may be in the public
interest to disclose. other than the media. this could intluence the court in its
decision to grant an injunction.’® {n X v ¥' it was heid that the public interest
in allowmg a newspaper to publish the names of practising Joctors who were
sutfering from AIDs did not ke precedence over the public interest in the
conndentiality of medicai records.

The use of injuncuons to restrain a breach of conndence must now be in
accordance with tne E.C.H.R. Some guidance on the approach to take is provided
by the E.Ci.H.R. decision in the action brought against the United Kingdom by
the newspapers invoived in the Spvcarcher litigauon.® The Court started from
the basis that the injuncuons were a resuriction of free speech under Artcle 10.
the main questions were therefore whetner the restncuon of freedom of expres-
sion imposed by the injuncuon had a leginmate aim under Article 10(2) and if so
whether it was necessary in a democratic society. It accepted that an injunction
was justified in the interests of national security and 1o maintain the judicial
process by protectung conndenual inTormanon pending trial of the full acton.
However. with respect to whether the injunctions were necessary, the Court
distinguished between the period until July 1987 and subsequently. In the first
period the reasons for the restncrion on freedom of speech were sufficient to
jusufy the restriction and proportionate 1o the mims. However. once the book was
published in the United States, its confidential nature was destroyed. and the
previous objectives were no longer sufficient to jusufy conunuing the restric-
tons. (0 do so wouid-prevent the press from informing the public about matters
of Iegitimate public concern.

Section (2 of the Human Rights Act also provides guidance. Except in
2xceptional circumstances interiocutory injunctions are not 1o be granted without
notice to the other side. and they shouid not be granted unless the court 1s
sausfied that the applicant is likely to succeed on the ments at the tral. In
deciding whether o grant relief, 1 court has to have special regard to the

“ There 15 a distinction between what is interesting to the pudlic and what is in the public interest.
see British Steel Corporanon v, Granada Tefevision Lid [1981] A.C. 1096 at p. | 168.

7 {1985] Q.B. 326. CA.

* Francome v. Mirror Group Newspapers [1984] 2 All E.R. 408,

Y [1988] 2 All E.R. 648.

 Observer and Guardian v. Unired Kingdom 11992) 14 EH.R.R. 153 Sundav Times v. United
Kingdom 11992) 14 EHR.R. 229.
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E.C.H.R. nght to freedom of expression. Where proceedings relate to journal-
istic. literary or artistic material. particular regard must be had 1o the extent 1o
which the material 1s. or 1s about 1o become available 10 the public: the extent 10
which publication would be in the pubhic interest: and anv relevant privacy code
(section 12(4)1

Disclosure of sources of information ;

The effect of section 10 of the Contempt of Court Act 1981 was discussec
above.?' Protection 1s given by the provisions of the Police and Cniminal Evi-
dence Act 1984 10 journalistic materiai in relavon 1o police powers 1o search
premises and seize evidence found there.™ The offence 1n secuon 19 of the
Terrorism Act 20007 could be used o prosecute journalists who fail to report 1o
the police mallers concerning lerronsm obtained Dy them in an inierview
Assurances were given that the protecuon of sources was likelv 1o fall within the
defence of “reasonable excuse” in section 19(3:1.%

Press Complaints Commission

Unlike television and radio. the press is supervised through self-regulavon. by
the Press Complaints Commussion (PCC). This 1s a non-statutory body estab-
lished 1n 1991 1o repiace the Press Council. which had been widelv erincised as
slow. bureaucratic and partisan. It had also failed 1o prevent press intrusion mio
peopies” private lives. and failed to improve public recourse against the press =
The Press Complaints Commission was said 1o be a last chance for the press o
prove that voiuntary self regulauon could work.”® The PCC has an independent
chairman and 15 other members. 10 of whom are from the newspaper industry
It publishes. monitors and impiements a Code of Pracuice for the guidance of the
press and the public. A review of the first two vears of the new body was
unenthusiastic. and recommended the establishment of @ statulory body with
powers i0 fine newspapers for breaches of the Code of Pracuce and o award
compensauon 1o aggrieved parties. it also proposed some new criminal offences
and a new tort of infringement of privacy.”” No changes were made n the law.
but there i1s somu evidence that the PCC has taken 1 role more serousiy.
However. it has hmited powers. and no legal powers 10 enforce its adjudications.
Self-regulation of the press has persisied because ‘of the reluctance of govern-
ments Lo be seen 10 be interfering with free speech.

The PCC 1« a pubiic authority under section 6 of the Human Righis Act 1998,

‘and as such could be subject 1o hugation if 1t fails to properly protect private and

family life as required by Article & of the E.C'H.R. Press concern that Article &
could endanger freedom of the press and that the judges could use 1t 1o create a
right to privacy.” lead to the inclusion of section 12 in the HRA . It 1s arguable

=" anie. para. 25-016

2= anie. para, 24-(47.

“"anie. para. 25-01 |

“H.L. Deb.. Val. 613. col. 653: NVol. 614, col. 187, To provided reasonabie excuse as o defence 1o
revealing @ source 15 not necessarily in accordance with the E.CLH.R. decision in Goadwin 1. Laneo
Kingdom (19961 22 E H.R.R. 123. see ante. para. 25-017

= Repori of the Communee on Frivacy and Relared Maners. Cm, 1102, 1990 (Calcun Report)

* Caicurt Repori para. 14.38 )

=7 Sir David Caleutl. Review of Press Seif-Keguianon, Cm. 2135 (19931, See also Privacy and Medio
Intrusion. H.C. 291 (1992-93).

* See Spencer v. Unued Kingdom [1998) 25 EH.R.R. C.D. 105,

™ anie. para. 22-018
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that the failure of the common faw (0 recognise 4 right © privacy has besn
responsible for the pusillumimous attitude tken by the PCC and its predecessor
o 1nvasions uf privacy

V. OBSCENITY. INDECENCY aND CENSORSHIP

Obscene publications
in early ames. jurisdiction over opscenity was exercised by the ecclesiastical
Courts ds o matier of morals: bue (s junsdiction was taken over by the common
dwecourts mo Gl s Cusel U where e misdemeanour of obscene libel was
recognised, The Obscene Publications Act (837 uiso empowered magistrates to
authorise the ~serzure and desfruction of obscene articies kept for sale or other
purpose al gain, The test of obsceniy for the purpose of both the misdemeuanour
and - destruction order was thut lard down by Cockburn CJ. in R v Hick-
an!
Lthink the test or onscenty s this, whether the tendency of the matter
Chuarged s opseenily Is o deprave and corrupt those wiiose minds are open to
sucn immoral infduences, and in wnose nands u publication of this sort may

tatl.”

tn the following paragranhs a variety of statutes concerned with chscenity and
mdecency wiil be considersd. These by therr very nature resirict freedom of
sxpression. and will now have o be nterprated so far as it is possible.
weordanes with E.C.H.R. nghts. However, the E.C.H.R. allows for restraint on
‘reedom of speech on the grounds of the protection of moraiity (Article [0(2)),
In Hunavside v Unired Kingdom™* the E.CLH.R. accepted that the Obscene
Publications Act 1939 Act was within the Convention, and that in this area
domestc legisiators have 1 wide margin of appreciation in secunng the freedoms
cuaranteed under the E.C.H.R. i ¢ @
The Obscene Publicanions Act 1939 g
This Act creqted the statutory offence of pubiishing” obscene matter,™ which
~uperseded the common law misdemeznour. and repealed and replaced the Act of
1857 as regurds the seizure and forferure of obscene matter. The test of obscenity
for the purposes of the Act is whether the effect “is, if taken as a whole. such-as
¢ tend to deprave and corrupt persons who are likelv. having regard to all
refevant circumsiances. to reud. see or hear the matter contained or embodied in
i.” The tendency o deprave and corrupt. instead of being a presumed con-
sequence of obscenity. has become the lest of obscenity and what has 10 be

27) Stra. 788,

TilseR) LR, 3 Q.B. 360, 371

2119761 | EH.R.R. 737,

" As umended by the Broudcasting Act 1990, 5. 162(1itby 2nd by the Criminal Justice and Pubiic
Order Act 1994, sched. 9. 0 inciude broadcasiing 4nd eiectronic transmission within the tenn
‘punlication .

* The Crimunal Justice and Pubiic Orcer Act 1994 made the otfences in ¢ | of the 1959 Act arrestable
atfences. and classified tnem das serious arrestable offences.
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proved.®* The guestion is not whether an 1tem can be described by terms regardec
as synonvms of obscene. for example. filthy. shocking. repulsive. lewd. bu
whether it has o tendency 1o deprave and corrupt: K. \. Anderson: R v O:
Publications Lid ** Thus it could be argued that the very degree of lewdness of
a book might be such that. far from depraving it would produce feelings of horror
and revulsion and so morallv improve the readger: K. v. Calder and Bovars Lid.™
The depraving and corruption to which the statute refers has been held 10 exiend
bevond the sexual sphere o. for exampie. corrupung by advocatng the iliicit use
of drugs: Calaer (John) Publications Lig 1. Powell** Whether an 1tem 1s obsceng
1s a question of fact for the jury on which expert evidence 1s inadmissible excep
in the case of material ammed at voung children where the jury may reguire the
help of psvcimatne experts.”

An 1tem 1s not obscene for the purposes of the 1939 Actf it 1s likely to corrupt
oniv @ minute number of people exposed 10 118 mfivence. @ “lunatic fnnge of
readers.” On tne other hand an item likeiy w0 corrupt @ significant proporuon of
people exposed 10 1t would be obscene.™ Where 1t can be esiabhisned that the
paruiculdar persons to whom an item has been published (for exampie by sale) ars
nol capahle of being depraved by the 1ent. 1t cannot be opscene under the 1939
Act*' Thnat absurdity 1n the earher jegmslanon was remedied by creating a new
offence of having an obscene article for pubhcanon for gain: Obscene Pubhica-
vons Act 1964, <. | which provides thai the guesuon whetner lhe article 1s
obscene shall be determined by reference to such pubiication for gain of the
article as 1n the circumstances 1t may reasonably be inferred the person charged
had in contemplauon and to anv further pubiication that could reasonably be
expected o foliow from 1t

It 15 a defence under Section 4 of the 1959 Act'™ 1o prove that publication "1
iustified as being for the public good en the ground that 1t 15 1n the nterests of
science. Inerature. art or learning.** or of other objects of general concern.”™ The
Act of 195% alsc declares that. contrary 1o the tormer pracuce. the opimon of
experts may be admiued either 1o establish or 1o negative this defence ™

For the purposes of the Act an “arucie” nciudes marier 10 be read or looked
at. o sound record. film. or thing miended 10 be used for the reproducuion or
manufacture of obscene articles, ¢.¢. @ photographic negative. or cinematograph
exhibition. A video cassette® ancd a computer disc™ have been held o be within
the Act.

T DLFP v Whnee 11972] AC. 84610 winch the House of Loros eld that middie-aged men who are
alreads addicts of pornography are capabie of being further depraved and comuplec

19721 1 Q.B. 304. CA

Y 11969] 1 Q.E. 151, CA

119651 1 Q.B. s0v

“D.PF 1 A and B.C. Chewine G Lid | 1968 Q.B. !5v. DC. Similurly 0 cases ot absceniny
mvoiving drug vss: wrn not gualined © assess effect of drugs and of methods of using then
recommended 1n hook. K. Skirving: B v Grossman [19851 QB 81v. CA

*Rov Catwers and Bovars Lud. supro

LR v Clavion and Halsev 11963 | Q.B 165 fine case of the incorruntible poiice officers,

“ As amended by the Criminal Law Act 1977, «. 8-

*tLearming” 1s @ noun. meamng “product of scholarshir” it 1s not @ verb meaning leaching or
educaung: Ar.-Ger. s Reference (Ne. 3 of 1977, 119781 1 WILR. 1123 CA.

“ But evidence of supposed therapeulic benefit is inadrmssibie: R 1. Stanitorti: Ry Jordan 11977]
A.C 699 HL

" A-Gs Reference (No. 3 of 1980, 119801 3 All ER. 816

"R Feliows and Amold [1997] 1 Cr. App. Rep. 244
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As will be seen later in this chapter. films are to some extent treated differentiy
from items such as books and magazines.

Forfeiture

Where a person has been convicted of publishing (or having for gain for
publication) obscene arucles. the court shall order the forfeiture of these articles.
In addivon when criminal groceedings have not been started. the police may 1ake
legal action against obscene articles by wayv of forfeiture. Under section 2 of the
Obscene Publications Act 1959 a justice of the peace mayv issue a warrant
empowering 4 constable 1o enter and search any premises. stall or vehicie. and ¢
seize and remove any arucles which he has reason to beheve 10 be obscene
aruicles kept 10r publicaton for gain. When the owner of the premises or user of
the stall or vehicle has been summoned 10 appear 10 show cause why the aricles
should not be forfened. the magistrates” court may order the articles o be
forferted 1f 1t is sausfied that they were obscene articles kept for publication for
gain. The owner. author or maker may also appear to show cause against
forfetture. The defence of “public good” may be set up. and the opimon of
experts may be admited on either side. Appeal against a forfeiture order lies 10
the Crown Court or by case stated 10 the High Court,

Obscene Libel

The Obscene Publications Act 1959 does not expressly abolish the common
law misdemeanour of obscene libel but provides 1 section 2(4) that ¢ person
publishing an arucle shali not be proceeded against for an offence 4t common taw
consisting of the publhicavion of anv matter comained or embodied 0 the arucle
where 1t 16 of the essence of the offence that the martier 15 obscene. In Siaw
Divecrorof Public Prosecutions™ the House of Lords held that the secuon did not
prevent the bringing of proceedings for & common lavw Conspiracy 10 corrupi
pubiic morals or outrage public decency by the publication of an obscer: arncle
since the essence of the offence was the agreement not the publication

Indecency

A number of statutes refer 10 “indecency”™ by which 1& mean: a iower degree
of moral depravity than connoted by obscenity. From the pomnt of view of the
prosecutor this renders Ins task easier. partculariv becausz the evidence of
experts 1s not relevant. The Post Office Act 1933 secuion 11 makes it an offence
10 ... send or attempt 10 send or procure 10 be sent @ postal packer which:
th) encloses any indecent or obscene prinl. painung. photograph. lithograph.
engraving. cinematograph film. book. card or written communication, or any
indecent or obscene article whether similar 10 the above or not h

In K. v Anderson: R v, (: Publications Licd®® the defendants. although
acquitied under the 1959 Act were convicted under the Post Office Act. Articles
mmported into the country are lhable w0 be forfeited if they are “indecent or
obscene.” Thus books which. if published in England and prosecuted under the

711962] A.C. 220. See wo Knuller Publishmg Prinimg and Promoiions v. D.P.F. 11973] A.C. 435
The conspiracies recognised by the House of Lords in these decisions are preszrved in existence by
the Criminal Law Act 1977, 5 5(3). These offences would be unlikeiv 1o survive chalienges unger the
E.CHR.

119721 1 Q.B. 304. CA.
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FY59 Act, might be shown o be works ol art or fiterature 2y espert evidence. are
itable 1f published chroud to be seized by zZealous customs opticers,

The Telecommunications Act 1984, 543 Hitar provides te otfence of arossiy
offensive. indecent or uhscene telephone cails. This oftence s capanle of apply -
ng 1o the sending oi indecent matler o digiad format Gom one computer o
another over pubiwe igpnone lines ™'

The wking, distmbuting. publishing or possessing ol mndecent ahotoeraohs or
pseudo-photographts of children under ine age of 16 s promibited by the Protey
ton af Children Act 1978, This stttute 15 nor 2uned, as s much of the fuw
considered i this scction, J6 Censorsnip deeause of e ~uDposed dcielerious
sffect on [he users of obscene materidis but 2 e casdy dentiaple nerm o
chiidren who are mvolved inthe taking of indecent photoerapis. The pronfems

caused by digaal technoiogy have neen addressed in e FOY4 amendments o this
<

utt

A further means of resiicing dcoess W decent materabs s Py o imposing
controls. The panlic display or indecent matter ~ prombued the Indecent
Displays (Controly Act 19810 an Sct wineh s desiened o arevent people trom
hetng broughtinto arwetcome proximiey with indecent mater, The Act does
alempt (o genne tndeeent Mader s detined ds Tuanvining capanie ol e
displaded. excent tial JU does ol aciude a2l auman hody o Gy ot
ereal” osection i

S The Actaves qotappiy to teles ision aroadeasts, SIsnius s
sl art gallertes or museuty, dspiiys insde nudigs owned by e Ciowa o
local wutheriiies, theatnical perfornuances of Jinemaiogruph 2sminitons. The
affect of the exemipuon i the cuses vther than that of refevision proadeisis. s thil
Jre buiddings concerned do nob Bave o Carry siutory swarnig hat indecent
matter may ne exhibied inside—as woutld @ ~nop displaying suen imader
Secnon 3 ot the Local Government « Miscellaneous Provisionsi Act (982
mpowers i locai authority to estblhish u licensing scheme tor sex estublishments
in ats area. This has been used purtculurly morespect of “sex shops™, the faw 1y
not concerned with the =ifect of the material said. but on wietner matenai s sold
that fails within the defimnon of o “~ex artcle ™ Sched. 3. iF'a iicence s granted.
the shop will be subjected o conditons on displays. apening hours 2L,

Retorm

Atlempts 0 reform the law relaling o onscne aubicutons rase difficuls
Questions dbout wiit the purpose of the faw is ang what the jusufications are for
the crimunal aw ntertennge witn the freedont or rattonal aduits.

At present the law is exnuicaple Dniy on the husls that Censorship 1§ amed i
the minds of -he peopie reading the nooks or viewmng the nlms. There mav he an
argument that pornography ditimately leads 1o ¢riminal et against omers hut
that is not the pusnificanion for the law at present. ™ Should the faw concern 1selt’
with whether someone wishes to read Shakespeare o pornogruphy 7 To some
* Customs Consadiduuon Act (376 ~ 220 Customs ang Exaise Management Act 1979 .29 C
Manchester. “Customs Control o1 (Ohscene Literature * (198 Crun L Rev. 3 inthe
case ot books v ot contrary 1o E.CLaw dnie. pura, n=036
“' The penalties ior this oiTesce were inereased by .92 of the Criminut Jusiiee ana Public Order A
|40, .

' As amended by <84 o1 the Crumaal fusice und Public Order Act 1991 sce R . Bovwen | 20401
2 Al ER. 418 R v Ay (2000] 2 All ER, 425,
= As shown By D PP v Whvie (1972] A, 349

Assuming pornograpny cun be wdentified. Are the povels of Genet worka ot Jenius or the obscene

products of a perverted mind, or buth!
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extent it seems that the law (or some law) against obscenity is justified on the
ground that peopie are disgusted at the thought that other members of the
community are reading pornography. But to base criminal laws on disgust alone
1S at best dangerous and at worst a denial of individuals' rights.

Comprehensive proposals for reform 1n this area of the law were made by the
Williams Commiriee on Obscenity and Film Censorship.* but no action was
taken on the report. P

Regulating the media and entertainment
In addivon 1o convoliing the availability of vbscene or indecent material by
criminalisation. 1t 1s possibie to control its availability by pre-censorship

Broadcastng. cinema and videos

There is an extensive variation in the means whereby the different types of
media are regulated. Broadcasters are subject 10 very htle official censorship.
reliance 1s made on self-regulation. Films and videos are subject to a variety of
self-regulavon but with increasing stawory involvement. All are subject 1o a
svstem of licensing. which 1s permissabie under Article 10 | )of the EC.H.R. but
only with respect to the technical means of broadcasting and not the content, If
a hicence imposes non-technical conditions on a broadcaster. these are permis-
sable only if they can be justified under Arucie 1002 * Legislation such as the
Obscene Pubiications Act 1959 now applies to all types of the media. though 11
was not alwavs the case ™

Broadeasung™

I 1s, perhaps. not surprising that the content of programmes broadcast by radio
and television can gencrate parucularly heated controversies about freedom of
eXPressIon. A Visil 10 & theatre 15 a deliberate choice: radio and television are
already in the house. To the person who obects o a film 1t can be said that it is
not necessary 1o go o the cinema o see it. The person who objects 1o a television
programme is entitled on the contrary. 1o argue that he has 10 pay a licence 1o
have a set: his views on what is suitabje for showing have therefore. some
welght.

Licensing and regulation of all television services. except for those run by the
BBC. are the responsibiiitv of the Independent Television Commission (ITC).
The Radio Authoritn (RA) has & similar role with respect o radio. The legal
restrictions rejating to the contents of programmes 1s broadiv simitar i the case
of the BBC. the ITC and the RA.* In the case of the BRC they are 10 be found
m current BBC agreement™ and in the case of the ITC and the RA in the

~Cmnd. 7772 (1979,

“Brnet v United Kingdom 119931 77-A D.R 42, where restricuions on the reporung o1 weIrorists were
heid to be legiimate and pronortionate

"It was not unul 1977 thar 1t was appiied 10 hims. and 1990 when 11 was applied 10 broag-
casuing

“"T. Gibbons. Regulating The Medra | 1998,

* The ITC was established by 5.1 of the Broadezsung Act 1990 (replacing the Inaependent Broad-
casuing Commission and the Cable Authority 1 1o licence and reguiate non BBC television services.
including all satellite and cable services. The Broazdcasung Act 1996 extends its functions 1o licensing
muluplex and digital programme services. The R.A. was established 1o supervise sound pro-
grammes.

*Cm. 3152 (1996): revised BBC Charter Cim. 3248 (1996).
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Broadcasting Act 1990.%° Programmes must not orfend against good taste or
decency or be likely to encourage ot incite to come or [0 lead o disorder or to
he offensive to public feeling, Codes must regulate the showing ot violence. The
use of subliminal images (those shown for so briet a period of ume that the brain
s infuenced without the person concerned resiising the fact) is specifically
rorbidden by secuon 6¢ Lite) of the 1990 Act.”' Other requirements reiate w e
provision of accurate and impartial news features and due ympartality on the part
Of persuns providing programmes on malers of poiitical or industrial controversy
or current public policy.”* The ITC is also required (o draw up a code providing
zuidance with respect (o the snowing of violence. and the controi of advertising.
particularly with respect 1o tae avoidance of advertisements directed towards a
political end.

The courts regard the duty refatng 1o the type of programmes which may not
he broadcast as uitimately. enforceable by judicial action put thev have also made
it equally clear that they wouid notatiempt to substitute their aesthenc judgments
tor those of the properiv constituted broadcasting authorities: Artornev-General.
ox rei. McWhirter v. LBAPY R v LB.A. ex p. Whirtehouse.™

There is provision n both the BBC's Charter and Agreement and in the
leaisiation governing commercial broadcasung. for direct interrerence bv zov-
srnment.™ Sroadeasters can be required to refrain from proadcasting or transmit-
LiNg 4Ny Matter or matter of any class specified in a nouce issued by the Secretary
of State. in 1988 the Secretarv of State issued o dban on the broadcasiing or direct
statements by members of 1errornst organisations and other parties connected
with Northern Irefana.”™ Ministers also nave a power (o reguire the broadcasung
af any announcement.”’

The Broadcasting Standards Commission

This was establishea by secuon 264 of ihe Broadcasung Act 1996 and
constitutes a merger of the Broadcasung Standards Council (BSC) and the
Broadcasting Complaints Commission.” The BSC consists of up to {3 members
appointed by the Secretary of State: it is dirccted to make an annual report o the
Secretary of State who shall. atter cansidering It fay it before borh Houses of
Parfiament.

The iegislanion maintains a distinction between (ne BSC's compiaints func-
tions refating o privacy and fairness.” and ils COMPIAINts TUNclons with respect
10 standards of decancy. With respect to the first of these functions the BSC's
junsdiction is limited In several ways . secton 11, incluging a ltmitation on

gt and 84 respectively n the 1990 Act

“' Breacn of the prombiton is Aol 4 crumnal offence: R. v Horseferry Road Jusuces, «x p. LB.A.
[1986] 3 W.L.R, 132, DC.

2,60 1bric) of the 1990 Act. B8BC Agreement cl.3. See Gibbons op. ¢t op. 94—-124.

"1973] QB 189, CA. Fl

= The [imes. Apnl |4, 1984, DC.

8 Clause 3.2 of the 1996 Agreement. and 55.1003).(4), 9di3).04 of the Broadeasting Act 1990,

6 See H.C.Deb. Vol. 138, col. 385. October 19, 1985 The bun was unsuccesstuily cnallenged by
journansts (not the broadcasters) 1n R. v Secretarv of State for the Home Department. ex p. Brina
[1991] 1 A.C. 696. '

» Clause 8.1 of the BBC agreement. and ss.10(1) and (2) and 94(1) and (2) of the 1990 Act.

“* There had been confusion apout the roies of the two bodies. and the Compiaints Commission nad
been perceived as weak. see Cm. 2621 (1994) ang H.C. 77 (1993-94). The rirst attempt (© establish
a statutory independent broudcasuing body was it 1980,

% These will be personatised compiaints and shouid be considered independently of considerations
of programine-making.
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those who have standing 10 complain.™ However. in R 1. Broadcasting
Standards Commission, ex p. BBC”' the Court of Appeai agreed that the BSC was
entitled to consider 2 complaint of unwarranted infringement of privacy by a
company in connecuon with secret filming in a place 1o which the public had
access. The sanctions available to the BSC are fairlv ineffectual (sections 119 and
120).

The role of the BSC wiih respect Lo complaints on standards is eonnected with
its duty to publish & code giving guidance on programme standards for the
avoidance of “(a) unjust or unfair treatment in programmes . .. . or (b) unwar-
ranted infringement of privacy in. or in connection with the obtaining of mater-
1als included in such programmes™ (section 107, This section goes further than
the previous law’™ 1n its requirement that the BSC articulates principles of
faimess and decency. Secuion 1087" requires a further code giving géneral
guidance on the portrayai of violence and sexual conduct and on swandards of
taste and decency n programmes. The BSC 1s required to monitor and report on
programmes to which secuion 108 applies. Where a complaint on standards is
made to the BSC it does not have 10 hold a hearing: the adjudications thart are
made are concerned with the general issue of whether the broadcasters has
complied with the BSC code and the broadcaster's own code. The only sanction
is Lo require the broadcaster against whom the complaint was made 10 publish the
complaint and the findings

The thearre

Under the Theatres Act 1843 there was a censorship by the Lord Chamberlain
of the public performance of stage piavs written after 1843, The Theaures Act
1968 abolished this censorship and repealed the Act of 1843 The 1968 Act. in
effect. applies to theatnical performances (other than those given on a domestic
occasion in a private dwelling (section 7(1)). It 1s an offence 10 present or direct
the performance of a play which is obscene. that is if taken as 1 whole its effect
was such as 1o tend 1o deprave and corrupt persons who were likely. having
regard to all relevant circumstances. 1o attend it (section 2.

Like the 1959 Acl. a defence of justification on the ground of public 2ood 18
recognised (section 3). Again. following the eariier precedent. section 1(4)
provides that prosecutions cannot be brought in respect of a performance within
the Act for any common law offence of indecency or for various statutory
offences. The 1968 Act goes further than its predecessor and provides that no
person shall be proceeded against for an offence at commor, law of conspiring o
corrupt public morals. or 1o do any act contrary to public morals or decency. in
respect of an agreement (o present or give a performance of a play. or to cause
anything to be said or done in the course of such a performance.

By section '8 proceedings in England may not be commenced under the Acl
without the leave of the Attornev-General.™ Theatrical performances are subject
to the law against incitement to racial hatred by virtue of the Public Order Act
1986. 5.20).

™K. v. Broadcasting Compiaints Commission e p. BBC [1995) EM.LR. 241

7' 12000] 3 W.L.R. 1327,

’* 5.152 Broadcasting Act 1990,

7* Re-enacting s.152 of the 1990 Act.

™ But see Whirehouse v. Bogdanov, The Times. March 19. 1982, for a way round the intenuon of the
AcL.
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The cinema

The Cinematograpn Act 909 required a licence from the county councii or the
county borough councii for the exnibition of inflammable alms.”™ This was «
safety measure. but local authorities soon Hegan 1o retuse 10 iicense nlms which
they thought offended pudiic morais. a pracuice that was deciared to be fawrtui.™
The film industry thereupon set up ils own unotficial body., now known as the
Briush Board of Film Classification,”” to cernty and classity films tenaed for
public exhibition.

The Cinemas Act 19857 makes local authorities responsible for the licensing
of premises in which nims are to be shown (0 the public. Local authorities have
no duty o censor flms. 2xcept in the case of children (secuon [(3)). although
they have a power (0 impose conditions which reiate to the admission of aguits
(section 2(2)). They muv. however. be liable 1f the terms of a licence allows the
showmg of films which are contrary 1o e law Thev cannot delegate therr
responsibilities w e Board of Fiim Classirication’” bui they may properiy rely
on its advice and requtre cinemas o which they grant heences not o show nims
which have not been approved by the Board.™ The Home Office issues modei
licensing conditions wnich dre used by most local authonties.

The Obscene Publicanons Act 1959 did not enginaily appty o public exhibi-
tons of films. which were thus fefl subject to common law orfences relatung to
indecency *' The Crimunai Law Act 1977 amended the 1939 Act o bring the
showing of films within the protection of that Act and further provided that no
prosecution can be brought without the consent of the Director of Public Prosecu-
tions. where the arucie 1s a moving preture film not less than 1&dmm. wide and
publicanon of it OOK place or could raasonably be expected 1o take place oniy in
the course of a cinematograph exhibition, Nor can any prosecution be brought for
any common law orfence or any conspiracy o corrupt puplic morais.

it is clearly illogical that a system of censorship shouid evolve out or lemsia-
tion concerned with public safety. Decisions ot the Board of Censors n earlier
vears showed Briush orudery at its worst if there 1s to be censorship 1t 1S
arguable that the responsimiity must be that of a state orgamsation.™

Video recordings

Video works and recordings®® are subject to a scheme of statutory censorsnip.
introduced by the Video Recordings Act 1984 which creates an orfence or
supplying an uncensored video unless the video or the suppiv fall within the
exempting provisions of the Act. The penaities for offences under the Act were
increased by section 38 of the CJPO Act 1994, o

'S Exrended to non-inflammable flms by the Cinematograpn Act [952. Exempuon trom licensing
requirements on the part of private cinema ciubs. run for profit, was removed by the Cinematograpn
{Amendment) Act [UKZ,

% [ondon Counry Council v Bermandsev Bioscope Lid [1911] 1 #B. 145,

" Formerty known as the Brinsh Board of Film Censurs.

"™ Consolidating =arlier legisianon.

™ Ellis v. Dubowski (192113 K.B. 621.

“ R v Greater London Council. ex p. Blackburn [1976] 1 W.L.R. 350.

' R v Greater London Council. ex p. Blackburn, supra.

52 Gee the recommendations by the Williams™ Committee (1979) Cmna. 7772,

3 Ag defined bv s. 1 of the Video Recording Act 1984, as amended by the Crimunal Justice und Public
Order Act 1994 (CJPO Acy 1o inciude “any other device capable of stonng data electronically”™.
% For a criticism of the Act and its procedure through Parliament as a private memoer's bill, see
Neville March Hunnings. *Video Censorsnip™ [1985] P.L. 114



OBSCENITY, INDECENCY AND CENSORSHIP 597

Classification certificates indicate whether a video is suitable for general
viewing or only by persons over the age (not being over 18) specified on the
certificate. In the latter case a further restriction may require that supplies of the
video may only take place in licensed sex shops (section 7).

Elaborate provisions deal with the definitions of “exempted works™ and
“exempted supplizs:” these provisions were amended by the CJPO Act. Section
2(1) exempts from the necessity to be classified (i) videos which are designed to
inform educate or instrucé concerned with sport. religion or music: and (ii) video
games. But no video in these categories is exempt if to a significant extent it
depicts human sexual activities. torture. human genital organs and other listed
acuvities and funcuons. To this list was added “techniques likely to be useful in
the commission of offences.” The definition o exempted supply is even longer
and, for example. includes supplying videos for medical training: thus non-
exempt videos under section 2(2).may be the subject of exempt supplies.

The Secretary of State acting under section 4 designated the British Board of
Film Classification (BBFC) as the “designated authority™ to classifv video
recordings. The 1984 Act did not lay down any detailed criteria for the BBFC to
apply. other than 10 have regard to the likelihood of the video being viewed in the
home. Secuon 90 of the CJPO Act 1994 inserts section 4A which requires the
“designated authority” when deciding on classifications of videos to have special
regard 10 any harm that may be caused 10 potential viewers.® or through their
behaviour. 1o society by the manner in which the work deals with: criminal
behaviour. illegal drugs. violent behaviour or incidents. horrific behaviour or
incidents. or human sexual behaviour.

** Which is defined in s.4A(2) as “any person (including a child or voung person) who is likely 10
view the video in quesuon if a (panicular clussification) . .. were issued.”



26001

26002

CHAPTER _0

FREEDOM OF EXPRESSION: OFFICIAL SECRECY AND THE RIGHT
TO KNOW

This chapter considers as an aspect of freedom of expression the nght to seek
and recetve information and ideas: the right to know. Whereas Parliament and the
courts operate openiy. 1l is a characterisuc of the third branch of governiment. the
sxecutive. that it operates in secret. The rngnt to know has become more
significant with the increase in government activities in the fast 100 vears. There
are u varety of justifications or this right 1t is an aspect of democracy that
citizens should have information apout the workings of government (o 2nable
them exercise their democratic responsibilities: the knowiedge that informauon 1s
liable 1o be made public should encourage u high standard of decision-making
and discourage maladministranon and fraud. and in consequence better govern-
ment: so0me Nformatoen 1s of personai concern 1o individuals who may wisn o
Lnow of its exisience and be sausnied of its accuracy. However. the right to know
can never be nsolute. [t requently has to he nalanced agamst other public
nteresrs such as national security. the need to protect dealings with other
countries and a desire for efficient covernment. Not oniv may the availability of
nformaton be restricted on these grounds. (o reveal informanon that falls witihin
them may be a criminai otfence.

The tirst secuion of this chapter considers the apility of governments Lo prevent
certain lypes of informanion being made available to ciizens by the use of
legisiauion and practice on official secrets.

The second secuon considers a ditferent aspect of State interest. the interest of
the State in the secret surveiilance of the acuvities of individuals. Here it is the
State which wants informartion and it Is the individual who requires protecuon
from such State interterence. That 1s not to say that such activities should never
be allowed. but they should only be permitted if conducted in clearly denned
circumstances. for specific purposes and be independently regulated.

The final section considers how uand when a ciizen may have access 10
informaton heid about himself by organisations such as banks, doctors. local
authorities and government departments. [t aiso looks more widely at something
that the law and practice in both the above sections in etfect prevent. namely the
rignt (© obtain informaton aboui the workings or government. The notion of
open government has in the past been something that was available by consent
of Ministers rather than by statutory right: this secuion will consider the extent to
which this has changed under the Freedom of Information Act 2000. A final
aspect of freedom of information is the Public Intergst Disclosure Act 1998.
which gives some protection to workers who. in the public interest. reveal
informaton.
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1. OfFFiCIAL SECRETS'

The Official Secrets Act 1911

The Bill that became the Official Secrets Act 1911 was introduced into the
House of Lords after the fgadir crisis.” The Bill had been carefully considered
for some time in the Department but passed through Parliament with scarcel y any
debate. Section 1(1) makes it an offence if any person “for any purpose preju-
dicial to the safety or interests of the State™ (a) approaches or enters a prohibited
place™: or (b) makes a sketch or plan. etc. calculated or intended to be. or which
might be useful 10 an enemy: or (c) obrains, publishes or communicates 10 any
other person any sketch. etc. document or information which is caiculated 10 be
or might be or is intended to be useful 10 an enemy.* Purpose prejudicial 1o the
safety or interests of the State may be inferred from the circumstances: and if the
accused acted without lawful authority in communicaung information relating to
a prohibited place® he is presumed to have acted for a prejudicial purpose (section
1{2)). The prejudicial purpose refers to the intention of the accused. not the actual
or potential effect of his conduct. Section 1 is not limited to time of war: an
enemy may be actual or potential.

In Chandier v. Direcior of Public Prosecutions® members of an anti-nuclear
weapons group. the Committee of 100. were convicted under secuon | for
entening a RAF station. which was a prohibited place. Their intention was to sit
in front of aircraft so as to prevent them from taking off: their ultimate objec!
bemng to bring about nuclear disarmament. which they considered would be
beneficial 1o this country. The House of Lords. unanimousiy upholding therr
convicuons. held: first. that the section (in spite of the marginal note: ¢ “Penalties
for spving™) covered sabotage”: secondiy. that the guestion whether the purpose
of the accused was “prejudicial 1o the safery or interests of the State” was a
question for the jury. “Purpose™ meant direct purpose or object. nol indirect
purpose or motive. and the accused might not give evidence as 1o the latter.
Ministers could not assert their opinion as 1o what was or was not prejudicial 10
the interests of the State. though an officer of the Crown could give evidence
about what were the interests of the Crown and as to the airfield being part of the
defence system maintained for the protection of the reaim

' See D. G. T. Williams. Not in the Public interes: (1965): K. Robenson. Public Secrers: A Study in
e Development of Governmenial Secreey (1982,

* Germuny's action in sending a unboat Lo the port of Agadir. with a promise 10 assist the Moroccans
against France. nearly precipitated a European war.

* As denned in 5.3 to include anv defence works. arsenal. naval or wir force staton. camp. ship or
aircraft belonging 10 or occupied by the Crown.

R Bruten 11969] 1 WLLR. 151, CA: delerrent sentences may be appropriatg.

* Which inciudes any defence works. arsenal. navai or wir jorce station. camp. ship or arcrah
belonging 1o or occupied by the Crown (s.3).

"11964] A.C. 763,

" This parl of the decision was right according 1¢: the method of imterpretation used by the courts at
the ume. but It was inconsistent with staiemenis made by Mimsiers in parliamentary debates on
Official Secrets Bills 10 the effect that s.] of the ;911 Act was intended 1o be resiricied 10 espionage.
Donald Thompson. “The Comminee of 100 and the Official Secrets Act 1911". [1963) P.L. 201. In
the light of Pepper v. Hart [1993) A.C. 593. it is likely that a court 1oday would come to a differen:
conclusion as to whether such activities came within s.1.

26-003
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Their Lordships had difficuity with the meaning of “the State.” an unusual
expression 1n English law in relation to internat atfairs.® Lord Reid said. “the
State™ did not mean the Guvernment or the Executive. but meant perhaps the
country. the reaim or the organised community. Viscount Radcliffe in the context
of this case spoke of the defence ol the realm. According 1o Lord Hodson the
orgamised State comprised those persons who dwelt theremn and whose safery wils
w0 be considered. For Lord Deviin the State meant the organs of zovernment of
a national community, which in respect of the armed forees meant the Crown. It
s suggested that the difficuity lies lurgely in the fact that the Government as the
only agent legally capable or speaking for the Crown is liable 1o be contused., by
itself and others. with the Government as a group of party politcians. The phrase
~in the interests of the State” also occurred in secuion . where someone
prosecuted for disciosing information contrary (o that secuon. couid attempt o’
prove that the disclosure was made on that basis. In 8. v Ponre’ in direcung the
jury on the meaning of “the mterest of the Stte”. McCowan J. tollowed what
had been suggested by Lord Pearce n Chandler and said that the expression
meant the policies of the State faid down for it by the recogmised organs of
government and authority. This direction in etfect neutralised Ponung’s argument
that he had acted in the mrerests of the Stale us an insutution das disunct from the
government ot the dav.’”

Section 2 of the 1911 Act created what becume known us a ~catch ail”
provision. The wording created over 2000 different wavs in which u person could
face a prosecution under this secuon. The nub of the otfence was the unau-
thorised communication (© another of informaton ganed in the service of the
Crown or the receipt of sucn ntormaton. The nformanon did not have to be
important, harmrul 1o the state or secrer. No mens rea was required. Secnon 2 had
long been widely criticised und several official reports had recommended its
repeal and replacement' ' this finaily happened with the enactment of the Official
Secrets Act 1989.'°

The Official Secrets Act 1920

This was passed after experience of secunty problems durning the First World
War and was designed 1o enact for peace time the content of certain Defence of
the Realm Regulations. Secuon (1) provides a vanety of offences in connection
with wearing an unauthorised uniform. impersonating 4 govermnment official for
the purpose of gaining admission o a prohibited piace. and uniawfuily retaining
official documents for a purpose prejudicial to the safety or interests of the State.
These and other offences such as obstructmg or interfering with a military or
police guard “in the viciniy ot™ a prohibited piace are not ones that are of
concern to freedom of expression. Section 7 provides that it is an otfence to

* The term the State has been interpreted by the courts in different ways depending on the contexL.
see. e.g. Fosier v Brinsh Gas ple 19911 2 A.C. 306. with respect i@ the meaning of the state in E.C.
law.

*{1985] Crim. L.R. 318.

“ Ponting. 2 civil servant, had been charged with communicating confidenuial documents 0 another
person contrary [0 5.2(1) of the 1911 Act (since repealed); despite the weizht of the evidence against
him and the nature of the directuon to the jury, Ponung was acqguitted. '

"' Departmental Commuutee on Section 2 of the Official Secrets Act (911 (1972) Cmnd. 5104 Reform
of Section 2 of the Official Secreis Act J91] 11978) Cmnd. 7285: Freedom of informaiton (1979)
Crond. 7520: Reform of Section 2 of the Official Secreis Act 1911 (1988) Cim. 408.

"2 The failure of the prosecution of Clive Ponung. despite a clear indication by the trial judge to
convict. probably spurred the government into reform.
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attempt to commit any offence under the 1911 Act or the 1920 Act or'® 1o do any
act preparatory to the commission of an offence under either Act. Thus prepara-
tory acts which are not even attempts may be punishable.'* It suffices for a
conviction. to show merely that the accused realised that a substantive offence
might possibly follow the preparatory act, not that it must or probably would
follow.'* The effeci of section 7 is to extend the scope of the 1911 and 1920 Acts
and 1o make it easier 10 prove atiempts to commit offences under these statutes.
than elsewhere in the crirffinal law.

Prosecution under the Acts requires the consent of the Auornev-General or
Lord Advocate

The Official Secrets Act 1989'*

This Act replaced-the widely drawn section 2 of the 1911 Act by creating
specific categones of official information. and providing offences in connection
with disclosing informaton. documents or other anicles in respect of each
category. Although the 1989 Act decriminalised certain types of disclosure. it did
not in fact radicallv change the scope of official secrecy. as thesg categories are
themselves widely drawn. For virally all the categories the prosecution has to
prove that the disclosure was damaging, the definition of which differs for each
category. In addition. for all the offences the disclosure has to be “without lawful
authority.” Section 7 provides circumstances when a disclosure may be author-
ised. which differ depending on the identity of the person making the disclosure.
An authorised disciosure by a Crown servant is one “made accordance with
his official duty™: by a government contractor it is one made “in accordance with
an official authorisation” or “for the purposes of the functions for which he is a
government contractor and without contravening an official restriction”: for any
other person it 1s one made to a Crown servant for the purposes of his functions
4s u Crown servant. or made with official authorisauion. It is also a detence for
the discloser to show that “he believed that he had lawful authority to make the
disclosure in question and had no reasonable cause to believe otherwise™ (secuon
7(4)). Where the offences apply to Crown servants. government contractors, of
members of the security and inteliigence services. as the case may be. they do so
with respect to past and present members of those groups. Sections 2. 3 and 4
apply only 1o Crown servanis and government contractors. No prosecutions
under the Act mav be brought without the consent of the Auomeyv-General
(section 9)

Securiry and intelligence'” (section 1) ,

Section 1(1) provides that it 1s an offence for any person who is or who has
been a member of the security or intelligence services'® 1o disclose. without
lawful authority. any information. document or other article “relating to security
or intelhigence which is or has been in his possession bv virwe of his position as
a member of anv of those services or in the course of s work (having been
notified that section 1(1) applies to him.)". There is no requirement for section

VR v Odkes 11939] 2 Q.B. 350,

“of s 0010 of the Cnimnal Auempts Act 1981

" R v, Bingham [1973] Q.B. 870. CA.

in See S. Palmer. “The Government Proposals for Reforming 5.2 of the Official Secrets Act 19117
[1988] PL. 523: “Tighteming Secrecy Law ™, 11990] P.L. 245.

" f.e. ML, M.L6, see 5.1(9).

1* Or someone notified by a Minister that because of his work he is subject 10 s.1(1) 8.1(6).

" 26-005

26006



26007

26408

26-009

602 FREEDOM OF EXPRESSION

(1) that the disclosure should be -damaging (¢f. secuon L(3) and ss.2-6), ail
information no matter how innocuous is covered. Section (3) creates a sunilar
separate offence in respect of Crown servants or government contractors.'”
However. here the disclosure has to be camaging. which is defined as causing
damage to any aspect of the work of :he security and inteiligence services
(section (4)an: or. if it would be likelv to cause such damage (section [(4)thy).
[t 15 not necessarv (0 show that the actual document disclosed would cause
damage provided the document is part of a class of information. document etc.
the unauthonsed disclosure or which is likely to cause damage as detined in
section Hi4ia) Secrion 1(3) provides defences of innocent disclosure. The
person concerned has (o prove that at the time of the aileged offence “he did not
know. and had no reasonable cause 1o believe ™. that the unauthonsed disclosure
refated to securtty or intelligence. or. in the case ol an offence under section 1{3).-
that the disciosure would be damagme.

Defence=" 1secnion 2)

The meaning of defence includes defence poiicy and other matters refating n
general to the armed forces such as weapons. stores and plans for suppiies and
services in time of war (section 2(4h. A disclosure ts damaging under this secuon
if the information either causes or is liketv to cause any of the following results:
“fa) 1t damages the capability of . . . the armed forces . . o carry out their 1asks
or leads to loss of lile or injury to members of those lorces or serious damage (o
i their) equipment or installations: or tb) .. it endangers the intereses of the
United Kingdom abroad. seriously obstructs the promouon or protecton .. . of
those interests or endangers the satety of Briush citizens abroad” (section 2(2)).7!
The detimition of damaging in this section is ciearly very wide. and it 18
questionable whether 1t 15 surficiently prectse to sausty the requirements of the
E.CH.R.

[nternational relations (sectuon 3)

This section is concerned with (a) information relating to nternational rela-
rions or (b) confidential information which was obtained from a State tother than
the United Kingdom) or an internauonal organisation, and which the Crown
servant or government contractor has obtained by virtue of his position as such.
The test of damaging is the same as that in secuion 2(2)b): but where the
information was confidential. or obtained by virtue of the position ot the dis-
closer as a Crown servant or government contractor. then the fact that it was
confidential or the nature of its contents may be sufficient in itseif w show that
it was damaging for the purpose of the section.™

Crime and special investigarion powers (section 4)

This section applies to information the disclosure of which wouid. or would be
likely to resull in the commission of an offence: facifitate an escape from legal
custody or prejudice the safekeeping of those in such custody; impede the
prevention. detection, apprehension or prosecuuon of suspected otfenders (sec-
uon 4(2)). Section 4 also applies to information obtained by virtue of the

'Y Again. it imposes a lifetime obligation on these people to retrain from breaching s.1(3). Wide
definitions of both terms are found in s.12.

=2 Defined in 5.2(4).

*15.2(3) provides a similar defence to that provided in s.1(5).

2 5.3(4) provides a simiiar defence o that provided in s.1(3).
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authority of an interception warrant under section 5 of the Regulation of Inves-
tigatory Powers Act 2000. There is no requirement of damage in this section, the
section penalises disclosures which have one of the above resulis.®”

Additional provisions

The above offences are directed at a variety of public officials. Sections 5 and
6 are concerned with stopping other people, or organisations such as the press.
from disclosing certain wpes of information. Although these sectivns were
intended to apply 1o the press in the same way as 10 any individual. they should
now be interpreted in the light of the EXC.H.R. and the recognition by the
E.CtH.R. that the press has a special position as guardian of the public inter-
est.™

Section 5 provides that it 1s an offence for the recipient of any information
which falls within the categories outlined above.. to further disclose that informa-
tion. It will have to be proved that the discloser knew or had reasonable cause to
believe that the information concerned was protected by the Act. In the case of
information which falis under sections 1 to 3. it will have to be established that
the disclosure was “damaging”, a term that should now be interpreted narrowly
by the courts in the light of Article 10 E.C.H.R. and section 12 of the Human
Rights Act 1998, parucularly where the disclosure is by the press.

Section 6 provides that it is an offence to disclose information relating 1o
security. imntelligence. defence or international relauons which has been commu-
nicated in confidence to another State and has come into the discloser’s posses-
sion without that State’s authority. Unlike the previous sections of the Act. there
15 u defence of “prior disclosure™ {section 6(3)). Section 8 imposes a dutv on
Crown servants and government contractors to safeguard anv informauon etc. o
which thev have access where its disclosure would be contrary to the Act. It is
an offence for example 10 retain such information contrary to his official duty or
1o fail to take such care as would prevent the unauthorised disclosure or such
informauion (section 8(1)).

“T.A." Notices™

Closely connected with the topic of the scope of the Official Secrets Acts 1s
that of “Defence Advisorv” (DA) Notices. which may. according to taste. be
represented as a further form of control over the publicanon of information which
governmenl departments do not wish to be publicised. as 2uide-lines for self-
censorship or as a safety valve against the rigours of the Official Seerets Acts.
Since 1912 there has been an official Defence. Press and Broadcasting Commit-
tee consisting of civil servants in defence departments and representatives of the
press and broadcasting. whose purpose 18 to indicate 1o the press and broad-
casting authorities when they may safelv commit an offence against the Official
Secrets Acts without risk of being prosecuted. A DA notice asks editors and
publishers not to publish certain specified items of defence mmtormaton. the
pubhication of which would be prejudicial to the natonal interest. 1t is true that
some of these items might not be covered by the Acts. bul on the other hand
much defence information that 1s strictly speaking secret is communicaied to the

“* Section H4) provides a similar defence to that provided in s.1(51.

= Observer and Guardian v. United Kingdom (1992) 14 EH.R.R. 153, para. 59.

=* Until 1992 known as “D™ Nouces. see ). Jaconeili. “The D Notice Svstem™. [ 1982] P.L. 37: H.C.
713 (1979-80). The Protecuon ef Military Informarion. Cmnd. 9112 (19831, See D. Fairley.
“D-Notices. Official Secrets and the Law™, (1990) 10 Q.1.L.S. 430.
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press for background knowledge. and prosecuuion is unlikely if it was in a DA
notice.**

Breach of Contidence

In addition to the use of the crimmal law to protect state secrets. zovernments
have also used the civil law to impose prior restraint on the disclosure or cerain
information. on the basis that to prosecute after the event is inadequate 1f secret
information has already entered the public domain. This 15 done by attempting 1o
obtain an njunction for breach of confidence and was discussed in Chapter
:5..'1

Il. STATE SURVEILLANCE

States have been involved in the surveillance ol thewr subjects and aliens for
centuries. In the last 20 vears the means to do this have become more sophisti-
cated and more successtul. In additon the poiice and other faw enforcement
agencies have been encouraged to move rowards proactive. intefligence-led
poiicing, both to discover potential criminal acuvity and as evidence in the
prosecution ol those mvolved in know criminal activity. There 15 also the apility
o record and store for tfuture use intormation obtained by. tor. ¢. 2. CCTV. much
of which will inciude informaton about mdividuals and events that are not
covered bv the cniminai law.

This 1s an area where a balance has to be round between State interest and
individual pnivacy. [t 1s concerned with the rignt to informational autonomy. the
nght to control wnat informaton 1s available ubout oneself. It 1s also concerned
with the need of the State to protect itseif and s ciuzens and by definiuon
democracy. In this field the E.C.H.R. has been most influential and the E.CL.H.R.
In its jurisprudence has given extensive guidance on the balance between individ-
ual privacy and State interests. interterence by the State with a person's private
life. home or correspondence must be justified by one ol the exceptions in Article
3(2) and must.be the mimimum necessary to obtain one of the stated legitimate
aims. In addition the legitimate wim must be adequately prescribed by iaw. and
necessary in a democratic society—or proportionai to the end to be achieved.
This 1s an area where although the E.Ct.H.R. has accepted that states have u
“margin of appreciation” in respect of the checks and balances in force to
oversee and monitor such activities. it has iaid down minimum requirements.

The need for the United Kingdom to compiv with the E.C.H.R. has resuited in
legislauve reform. Unul the enaciment of a vanety of statutes. surveillance was
regulated by admimistrative guidelines. und relied on the common law approach
that anything could be done that was not prohibiteg. Such an approach was
clearly not in accordance with the nghts based approach ot the E.C.H.R. The
bodies involved in such acrivities inciude the Secunity Services. that is M.1.5 and
M.L.6. Government Communications Headquarters (GCHQ) and the various
police forces. Until the enactment of the Security Services Act 1989. and the
Intelligence Services Act 1994, M.I5. M.1.6 and GCH(Q were unregulated by

** However. “compliance with the DA Nouce system does not relieve the editor of responsibilities
under the Official Secrets Acts.” para. + ot the memorandum issued by the Defence Press and
Broadcasting Advisory Commurtee (1993). :

7 ante. para. 25-020.



.

}

!

STATE SURVEILLANCE 605

law. The law to be discussed below is mainly concerned with the regulation of
surveillance by the police, although certain aspects of the regulation of the
powers of MI5 and MI6 and GCHQ' are also covered. These bodies still obtain
many of their powers under the 1994 Act. Despite reform in 1997 and 2000, the
law on surveillance remains confused.

Interception of Communications

Until 1985, the legal bgs for the right to intercept communications. whether
with or without warrant, could be found, if at all in the royal prerogative. In 1985
the Interception of Communications Act was enacted to provide a regulatory
regime for the interception of communications in the course of their transmission
by post or by means of a public telecommunications system.*® The majority of
this-Act has-been replaced by Part I of the Regulation of Investigatory Powers
Act 2000 (RIP Act). There were several reasons for its replacement.?® At the time
of the 1985 Act there was only the public telecommunications system, to this
there has been added a growing private communications system, which the 1985
Act failed 1o cover. This meant that to intercept such communications was “not
in accordance with the law.”3° Advances in technology also meant that data held
by communication service providers relating to the use of the communications
service by customers could be of use for law enforcement purposes, but although
there was statutory provision for the voluntary disclosure of such information,
powers of compulsory disclosure were limited. Finally there was a general need
to ensure compliance with the E.C.H.R. The scheme for interception of commu-
nications has been deseribed as an improvement on the 1985 scheme. but as will
be seen. defects remain.*'

Secuon | of RIP Act, which virally reproduces section 1 of the 1985 Act.
creates an offence of unlawfully intercepting a communication sent by post or by
a public or private telecommunications system®® (e.g. a hotel network). Section
1(3) creates a tort of unlawful interception which applies 1o an interception
expressly or impliedly permitted by the person with the right to control a private
telecommunication system, but without being authorised under the RIP Act.** An
interception has lawful authority if it falls within sections 3. 4. or 5: an inter-
ception which is lawful under these sections is lawful for all purposes, which
means that it will be a defence to an action under the HRA Act 1998. Section 3
provides for a variety of consensual interceptions without a warrant e.g. the use
of an answerphone to record a message, or where the communication is subject
to surveillance under Part II of the RIP Act. Section 4 enables certain inter-
ceptions to be lawfully conducted without a warrant if they are carried out in
accordance with regulations made under section 4 (e.g. to enable businesses to

**In 1957 a report by a Committee of Privy Councillors. Cmnd. 283, had recommended legislation
to regulaie and himit the interception of communications: Sir Robert Megarry V.-C. in Malone v
Merropolitan Police Commissioner [1979] Ch. 344, described il as a subject "which cries out for
legislation.” It was the decision of the E.CLH.R. in Malone v. United Kingdom (1985) 7 EH.R.R. 14
that the iack of legal controls over the i1ssuing of warrants to tap telephones amounted 1o a breach of
Art. 8, which resulted in the 1985 Act.

2 See Cm. 4368 (1999).

W See Halford v. United Kingdom (1997) 24 E. H. R R. 523. In R v Eﬁck [I995] 1 A C. 309, it was
held that since the calls taped were made on a cordiess telephone s.1 did not apply.

* See Akdemiz, Taylor and Walker, “Regulation of Investigatory Powers Act 2000 (1): Big
Brother.gov.uk: State surveiliance in the age of information and rights”, [2001] Crim.L.R. 73.

*2 See 5.2 for the definition of these and other terms.

** Such conduct is not a criminal offence (s.1(6)).
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monitor certain business communications).** or under other specified legislation
which inciudes legisiation relating to prisons and hospitals which provide hign
security psychiatric services.

Section 3 provides for interceptions undar warrant issued by the Home Secre-
tary*® for a variety of purposes connecied with the interception of postal or
telecommunications. and it is very similar to section 2 of the {985 Act. Section
& lists those who can apply for such a warrant. which inciudes the Director-
Generai of M.L5. the Chief of M.L6 and the chief constables ot the Scotuish and
Northern [rish police forces. Chiet Constables in England and Wales must make
applications through the National Criminai [nteiligence Service. Before the
Home Secretary can issue a warrant he must be sausted that it 15 necessary: in
the interests of national security; for preventing or detecting serious crime=®: 1o
safeguard the economic weil-being of the United Kingdom“”: to give erfect (0
any international mutual assistance agreement to prevent ar detect serious crme.
Although these grounds are similar 10 the exceptions o u right to private life
found in Article 8 E.C.H.R.. they may not be clearly enough defined 0 be “in
accordance with the faw”. The Home Secretary must be sausiied that the conduct
authorised by the warrant is proportionate [0 what is sought 0 be achieved by
that conduct. The stattory requirements of “necessary  and “proporuonate”
were inserted 1o ensure that the powers under section 3 were exercised in
sccordance with the E.C.H.R. A warrant is valid for three months (subject 1o
renewal); one issued in the terests of nanonal secunty or o safeguard the
economic -well-being of the United Kingdom can be renewed for up io six
months. other warranis can onty be renewed for up to three months: in all cases
warrants can be repeatedly renewed. Sections 11 and |2 enable communicanions
service providers 1o be required to assist the interception process, with the
prospect for additionai requirements (© provide techmical assistance being
imposed by further regulanons—ihe-State is. [0 make a fair contribution to the
costs involved (section [4). Sections 15-18 provide general safeguards for the
use of interception maierial "

The supervision of the new interceptions scheme is considered below.*

Acquisition and disclosure of communications dara

Communications data. or “trarfic” data is information that relates to the use
that may be made of a4 communicanon: it exists independently of the content of
the communication. .g. the details of a telephone number dialled. the location of
the person making a call by mobile telephone. the address on a postal iem.
Authorisation to obtain such data from postal or telecommunications operators
can be given by a designated official within the police. the intelligences services.
the Inland Revenue, etc. (section 25). The official concerned must be saustied
that it is necessary to obtain such data on grounds laid down in section 22(2). The

¥

34 The Telecommunications (Lawful Business Pracuce) ([nterception of Communications) Regula-
tions 2000, see H. Milgate, 150 N.L.J. 1862.

' {n exceptional circumstances a senior official may sign a warrant (5.6), but such a warrant 1s only
valid for 2 maximum of five working days. after which 1t must be renewed by the Home Secretary
(s.9).

* See s.81.

' This will oniy apply if the information sought relates to the acts or intentions of those outside the
British Isles (5.5(5)).

“ See P. Mirfield, “Regulation of Investigatory Powers Act 2000 (2): Evidential Aspects”. [2001]
Crim. L.R. 91.

* post, para. 26-022.
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grounds specified are wider than those provided in section 5. for e.g. they
include: preventing or detecting crime or preventing disorder, in the interests of
public safety or protecting public health. in connection with a variety of revenue
matters. Before issuing a notice authorising the disclosure of such data, the
official must be satisfied that obtaining the data in question by the conduct
authorised is proportionate to what is sought to be achieved.”” When an author-
1sation 1s given. the opegator concerned can be compelled (if necessary by civil
proceedings) to obtain or disclose the data.*'

The controls over the acquisition and disclosure of communications data are
less onerous than those for the interception of communications: this is on the
basis that they involve a less serious invasion of privacy.** but it is possible that
there are inadequate for E.C.H.R. purposes. In certain circumstances there will be
recourse (o the Interception of Communications Tribunal.

Surveiliance by technical devises and covert human intelligence sources

Until the enactment of Part I11 of the Police Act 1997 the use or installation of
bugging devises, video surveillance and vehicle tracking apparatus and the
jamming of private communications systems was governed by a Home Office
Circular sent to chief constables. In R. v. Khan Lord Nolan described the lack of
a statutory regime for such operations as “astonishing™ ** In anucipation of an
adverse ruling by the E.CLH.R.** Part Il of the Police Act provided for surveil-
lance conducted by entrv onto. or interference with property which would
otherwise amount 10 for e.g. trespass or criminal damage ** This still left several
types of covert surveillance not subject to statutory authorisatnon viz.: directed
surveillance. intrusive surveillance and the use and conduct of covert human
intelligence sources. These are now regulated under Part II of the RIP Act. In
consequence the law on surveiliance is compiicated and there are fine distunctions
between the various types of surveillance and the ways of authorising them. It s
arcuable that the law on this area is not sufficiently ascertainable 10 sausfy the
E.C.H.R* Other general concerns are the wide use of execulive decision-
making to further implement the law. the lack of judicial supervision. and the fact
that someone who has been subject to any of these types of surveillance is not
entitled to be told this even after the event.

The placing of technical equipment in propern

The legal framework to authorise covert entrv upon and interference with
property by the police and other law enforcement agencies® is in Part 111 of the
Police Act 1997. Section 92 provides that no entrv on. or interference with
property or wireless telegraphy 1s uniawful if authonised under Part 111 of Act.
Authorisation can be given by an authorising officer viz.: chief constables and the
Commissioner of the Metropolitan Police: the Directors General of the National

£.25 specihes the form the authonsauon must take

“' There 15 provision 1or the payment of “appropriate contributions” 1o the operalors as compensation
lor the cosi involved in complving with nouces (s.24).

2 See Maione v. Unned Kigdom (1985) 7 EHR.ER. 14

SH11996] 2 W.LLR. 162 wt p. 1750 see also H.C. 18 (1994-95). where the Home Aflrs Select
Comnuttee recommended a statutory basis for such activities

H Kian v United Kingdom [2000) Crim.L.R. where a breach of Art. 8 was found.

“*In the case of. for example jamming communication systems or other unlawfui interference with
wireless telegraphy. it would be an offence under the Wireless Telegraphy Act 1949, 1967,

“ See JUSTICE. Under Surveillance (1998), p. 19.

" e.¢. Naunonal Criminal Intelligence Service. Nauonal Cnime Squad. Customs and Excise.
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Criminal Inteiligence Service and the Nauonal Crime Squad. a designated cus-
loms otficer (section 93(51).** Before authorisation is given fhe duthorising
officer has 1o believe that the proposed action s necessary (n that ivis likely 10
he of substantial vaiue in the prevention or deteclion of serious crime (denined in
section 93(4)) and that 1 cannot be reasonaply undertaken hy other means
‘section 93(2)). The formalities for authorssauon, and tor renewal or cancellaton.
are similar to those for the mtercepuon o COMMUNICULIONS (xetToNs 95 and Y6).
Under section 91, Commissioners—wio must be judges ol a degree of senonty
15 defined in the Act—are appointed for o variety of purposes.”™’ One ot these 18
to consider and. if appropriate. approve certam authornsatons. c.o. i sensitve
situations such as private resuiences. offices, hotel bedrooms: or where matenal
would be found which is legaily privileged. or is confidential. personal or

journalistic mrormation fsectons 97 to 100). This limited ivolvement ot the

Commissioners provides an element ol independent serunny st respect 1o
matters where there is the potential for the greaest invasion of privacy i
however there 15 4 potennal contlict between this role of the Commussioners and
their other role of hearing compiamts.”

Surther details on the implementation of Part D is provided in 2 Code of
Practice tssued by the Home Cifice, o quasi-icgislative procedure which may nuot
he sufficient for E.CSLRL purposes. Onamalbly this wils issued under the 1997
Aer. but it 1s now issted under section 71 of the RIP Act. The COP 1ssued have
Al been extremely detiticd (nd appear o lmit e wide discrenon allowed to the
suthorisation agents under the {997 Act [n this way they appear 1o help ensure
that the exercise oi the powers under the 1997 Act are.in uccordance with the
E.C H.R. requirements such s propornonahiy and that account 15 taken of
privacy requirements. However preach ol the COP is only a disciptinary otfence.
and it 1s questionable now fur such Codes can actuaily himit the wide discre-
tionary powers provided i the Act,

An important excepuon o Part {1 is where the police or other agencies have
the consent of ¢.¢. the owner to place a devise on premises: rhis fails to have
regard to the privacy nehts of those who are subjected o surverllance. This tvpe
of surveillance 1s subject to a voluntary COP drawn up by the Associauon of
Chiet Police Ofticers (ACPO): 1L is doubtful if this procedure 1s compatbie with
the E.C.H.R.

Directed surveillance. intrusive surverllance and the conduct and use of covert
human inteiligence sources

Not all listening devises require nstallation on property. sGme can operate at
long distance or are operated on microwave technoiogy. Such devises were not
covered by the 1997 Act. nor were they regulated by any other law, A further area
unregulated by law was the use of informers®* and undercover police vrficers—
human inteiligence sources.”* These are uil forms ot covert survetllance. and to
leave them unregulated couid have ied to chailenges unger the HRA 1998, hence

% There are special provision tor dealing with applications for authorisalions when an authorsation
officer 1s not available {5.94).

9 Qee 5.91 and post para. 26-022.

“ This may be sufficient to salisiy ine requirements jaid down by the E.C2.H.R. in Funke v. France
(1993) 16 C.HR.R. 297.

*' post para, 26-023. In Piersack v Helgium (1983) 5 EHR.R. it was stated that the same body
should not both permit and sanction activities.

“2 There were ACPO guwdelines.

1 See Texeira de Custro v. Portugal (1999) 28 EH.RR. 101,
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the provisions in the RIP Act. Section 27 provides that these types of activities.
if authorised under the Act, will be lawful for all purposes. However. the RIP Act
does not require the police. etc.. to obtain authorisation before carrying out any
of these activities. and since the very nature of these operations is secret and may
never come to light. the authorisation pracedure could be ignored—with the risk
that if it did come to light it would be open to challenge.

Direcied surveiliance 1s defined as covert surveillance which is not intrusive. and
is undertaken for the pugpose of a specific investigation or operation, which 1s
likely 1o result in the obtaining of private information about a person and is not
an immediate response Lo events or circumstances (section 26(2)). :

Intrusive surveillance is covert surveillance carried out by an individual on
residential premises or in a private vehicle. or which involves the use of a

~—surveillance devise in respect of such premises or vehicle (section 26(3)).% The
fine distinctions which are drawn between the two types of surveillance are
further explained in the COP issued under section 71. There is also the potential
for overlap between intrusive surveillance and section 97 of the Police Act 1997.
In consequence the law in this area may not be sufficiently *accessible” for
E.C.H.R. purposes. Questionably. directed surveiliance is regarded as less intru-
sive than intrusive surveiliance. and there 1s a different authorisation procedure
for the two types of surveiliance.

The RIP Act provides a broadlv similar scheme for the authorisation of
directed surveiliance (section 28) and the conduct and use of human intelligence
sources (section 19). Authorisations for either of these activities can be given by
persons designated hy Order to do so: these are people within the relevant public
authority. m other words only internal authorisation is required. and it 1s for u
Government Minister 1o decide who is a designated person ** The relevant public
authorities are hsted in Schedule 1 and include the various police forces. the
intetligence services. the armed forces. and a variety of covernment departmenis
and other bodies: agamn these can be added 1o by the Home Secretary. The criteria
for authorisation are similar o those for the acquisition of communication data™
(section 28(3). section 29(3)). and can be added to by Order by the Home
Sccretary. Before authorising either of these activities the person designated must
believe that the authorisation is necessary on one of the grounds specified and
that the proposed activity is proportionate to what il seeks to achieve (section
28(2). section 29(2)).

The authorisation scheme [or intrusive surveillance differs depending upon
whether 1L is a police or customs authorisation or one concerning the intelligence
services. Mimsiry of Defence or H.M.'s Forces. An application for authorisation
for intrusive surveiliance by the police and Customs and Excise is to be made to
4 semor authonsing officer™: other authorities have to apply to the Home
Secretary. As before those entitled to give authorisation have to be satisfied that
the proposed activity 1s necessary and proportional. The criteria for necessary arc

“ The Home Secretars may by Order alter or add to the definitions of surveillance. subject 10 the
affirmaunve procedure in Parhiament (5471

** See £5.33. 34 for the rules for authorisation

" 8.22(2). ante pars, 26-013

*" As detined by 5.32(6). which includes police chief constables and the equivalent in a variety of non-
Home Office forces.”
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more limited than for directed surveiilance. but similar to those for the inter-
ception of communications. They are: in the interests of natonal securty. to
prevent or detect senous crime: in the interests of the economic weil-being of the
United Kingdom (section 32(3)). Where it is the Mimsury of Detence or a
member of the forces who is seeking authorisation. only the first two criteria
apply isection 41). Where an authorising officer grants a police or customs
authorisation. he must give notice of this to a Surverilance Commissioner.” who
must approve the authorisation betore 1f can take etfect (secuons 33, 36 and 57).
A decision by a Surveiilance Commissioner not to approve intrusive surveillance
may be appealed to the Chief Surveillance Commuissioner. Where authorsation ts
ajven by the Home Secretary there 1s no need (o nave it approved by a Surveii-
lance Commissioner. There are additional rules for authorisations granted by the
Home Secretary to the intelligence services (secuons 42 and 4.

fvestieation of electromic data protected by encryplion

This creates 4 power [0 demand that a person in possession of encrypred
matenals either disciose the information in un ntelligiole torm or disclose the
hev to that material (sections 30 to 32). Refusai o do so 15 a cnminal orfence. ang
1L is for the person o whom i nonce s addressed (0 show that the keyv is not 1n
their possession: 4 reverse onus requirement that may fall foul of Arucle 6 ot the
E.C.H.R. tsection 33).

Scrmny and supervision of the operation of the various Acts

The 1985 Act had established a Commussioner o keep the working or that Act
under review. and a tribunal 1o act as a complaints mechanism for those who
suspected that their relepnones or maii were subiect to unlawful interterence:
similar Commissioners and ribunals were statutorly estabhished in 1989 and
1994 in respect of surveiilance by M.L3 und M.L6 respecuvely. und in 1997 with
respect to police surveillance. The RIP Act replaces the scheme established in
1985, and makes changes o the other schemes.

Secton 37 of the RIP Act provides for the appointment by the Prime Minister
of an Interception of Communications Commussioner (who must be a judge). and
who has a duty to keep the warrant:procedure under review™” and assist the
Tribunal. The powers of the Commissioner under the 19835 Act were limited. and
continue to be limited under the RIP Act.”” However. in common with the other
Commissioners (below 1, he is a public authority tor the purposes of the HRA
1998 and as such will have to ensure that in grantng warrants proper account has
heen taken of the E."..R. and in partucuiar Articie 8. As before a range of
people invoived with the interception of communications are required to disclose
or provide him with information to enable him 1o carry out hus duties. Previousiy
the Commissioner had no statf. and section 38(7) provides for the Secretary of
State to agree to the appointment of staff. The Commissioner makes an annual
report to the Priine Minister which is to be laid befoge Parliament (section 38).
In the past reports have been brief and there continues © be provision for them

“ helow. para. 26-023. Special provision 1s made for “urgent” situations.

“ He receives a list of warrants: the previous Commissioner found no instances of a warrant being
issued unjustifiably. .

™ |¢ 15 made ciear that it is not 1 function oi the Commissioner (and the other Commissioners
provided for ir the Act) to keep under review the exercise by the Secretary of State of his power 10
make subordinate legisiaton.
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to be censored by the Prime Minister in certain circumstances: there is no Select
Committee to monitor surveillance, and it may be concluded that parliamentary
scrutiny is minimal.

Scction 39 establishes the Inrelligence Services Commissioner, who repiaces
the Commissioners established under the 1989 Act and the 1994 Act. His
funcuon is 1o keep the warrant procedure and relevant activities (apart from
interception of communications) of the security services. officials of the armed
forces and of the Ministry of Defence®' under review. This includes review of
their powers and duties under Parts Il and [II of the RIP Act, that is surveillance
and covert human intelligence sources and the investigation of electronic data
protected by encryption. He also makes un annual report to Parliament. The
Intelligence and Security Commitiee in the House of Commons oversees the
expenditure, administration and policy of M.L5. M.L6 and GCHQ, but not
operational matters.

Surveillance Commissioners including a Chief Surveillance Commissioner, were
established by section 91 of the 1997 Act. Their functions are: to keep under
review the scheme of authorisations for covert entry upon and interference with
property by the police and others, to approve (or not) “sensitive™ authorisations
to enter property etc.®* Section 62 of the RIP Act extends the function of the
Chiet Commissioner to enable him to review the use of Parts [ and II of that Act.
The appointment of Assistant Surveillance Commissioners is provided for by
section 63. reflecting the increased oversight role for the Commissioners. The
provisions relating to the appointment. etc. of these various Commissioners are
broadly similar to the Interception of Communications Commissioner t RIP Act.
55.39. 60, Police Act, 5.91).

A Tribunal 1s 2stablished by the RIP Act o hear complaints and other
proceedings specified in the Act. This replaces the Tribunal set up under the 1985
Act and takes over the compiaints jurisdicuon of the Tribunals set up under the
1989 and 1994 Acts und the complaints function of the Surveillance Commis-
sioners under the 1997 Act. The members of the Tribunal must have held high
Judicial otfice or similur. The Tribunal has three main furctions.”

(1) Itis the torum for dealing with actions which challenge the compatibility
of the actions or the neiligence services and other agencies with the
E.C.H.R. under section 7(1%a) of the HRA 1998. This means that chal-
enges (0 (elephone tapping cic. which raise questions of. for example the
right to privacy, can not be raised in a court. This procedure may not
sutisty the fair tnal requirements of Article 6 particularly if the Secretary
ol State in making rules for the Tribunal exercises some of the powers
aviniuble o him. These powers inctude allowing it to sit in secret: prevent
it from giving reasons for its decisions: take decisions in the absence of
any person. including the complainant (sections 66 and 69). Where the
Tribunal 1s exercising this first funcuon. there s no provision for appeal.
another possible breach of Articie o

Jther thun in Northern iretand (539 5,01 provides for the appomtment of .1 invesugatory Powers
‘omnussioner for Northern irelana.

e pari. =0l N,

Tl dome Secretary may alocate it additionn sunctions 1,051 23d).
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(s 11 1= the forum for compiamis 10 connection With conduct in conneclion
with 1or example Intercention warrants, entr - or anierierence with
propert:

Giiy To consider and determine any reference 1o them by any person thut nv
has suffercd any deirment as a consequence of any profmbinon of restric-
Lon under section 17 Section |7 excludes from legal procecding- the use
o materials intercepied by virtue of telephone wppmg eie.

The Tribunai. like its predecessor. 1s 10 exercse z jorn of judicia! review
(section 67). Whether it will exercise its juricdiciion 1n & manner sufticient 10
satistv Arnicle 6 will depend in part on its procedural rules. The Tribunal may
only state that u determination has or has not been made in favour of the apphcant
or complainant. as before thrs will not enable 1t 10 reveal. for example whether
or nol there has been an interception and if so whether it wis authonsed. Tne
Tribunal does not give reasons for its decision, and there 1s &n AUZMPTIR seclion
67(8) 10 prevent appeal or review except as provided by the Home Secretar: The
obligation. or the Home Secretary 10 do so i limited to ‘complainis under o
above. and will. espect 1o any new jurisdiction he has given the Tribunul. Doubts
have been cast o ofticiy! assurances that the Tribunal 1v EC.H.R. compli-
ant.'”

111, FREEDOM OF INFORMATION AND OPEN GOVERNMENT"”

Although the common law recognised freedom of expression. it did so as
nagative liberty. it did not develop a concept of freedom of information.™ Indeed
by virtue of doctrines such as Crown privilege and confidentiality the common
law acted lo prevent open government and preserve secrecy.®” This can be
contrasted with the position in the United States where the First Amendment’s
guarantee of free speech was interpreted to include access 10 information and the
notion of open government.®® International treaties such as the United Nations
Covenant on Civil and Political Rights 1n Article 19(2). expressly recognises the
connection between freedom of expression and the right to seek and receive
information and ideas: Article 10 of the E.C.H.R. does so hy implication. The
ethos of secrecy has been seen as an important aspect of government in the
United Kingdom. something that would only change if required to do so by
legistation.® This section will first consider a variery of statutory reforms that
= See Akdemiz. Tavior and Walker op. cit.

* Beatson and Cripps 1eds). Freedom of Expression and Freedom of Informanion (20001 R. Austin
Chap. 12. “Freedom of Information. the Constitutional Impact” in Jowell and Oliver. Tiie Changing

Constitution (4h ed., 2000): P. Birkinshaw, Freedom of Information: The Law: the Practice and ti
Jaeai 13rd edn.. 2001).

o See the Hon Sir Anthony Mason. “The Relationship Between Freedom of Expression anc
Freedom of Infarmation™, Chap. |3 in Freedom of Expression and Freedom of Informanon (2000)
and Sir Stephen Sedley. “Informuvoen as a Human Right”. Chap. 14 op. cui

“" A change in approach in the common law can be seen in Conway v Rimmier [1968] A.C. 910 an
Anorney General v. Guardian Nevespapers Lid (Noo 29 [1990] 1 A.C 1010

o New York Times Co v, Unied States 403 U.S, 713 (1971): but sec also the Freedom of Informauo
Act 1966,

* See the remarks by Sir Richard Scott in his Report inio the Export of Defence Equipment and Dual
Use Goods 1 Irag H.C. 115, vol. v (1995-96)
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aimed to make official information mare widely available, but onlv in limited
specified circumstances. before considering the more general attempt to do <o in
the Freedom of Information Act 2000.

The Data Protection Act 1998

An aspect of the right to know is the right of an individual to know what
information is held about him on government records. This is reflected in the
Data Protection Act 1998 which replaces the 1984 Act of the same name and was
passed to implement European Council Directive 95/46. Although the 1998 Act
addresses some of the flaws in the previous legislation. it retains the core
structure of the 1984 Act. [t is notable that in passing both Acts there was little
official recognition that this’ legislauon was concerned with human rights. The
1998 Act is likely to be relied on in preference to reliance on the rights given to
individuals to have access their health and medical records provided by the
Access to Personal Files Act 1987 and the Access to Hzalth Records Act
1990). :

Data protection legislation is designed (o provide protection for privacy in
relation to personal information. The data covered by the Act was been widened
by the 1998 Act to include not just information stored electronically, but also to
certain paper records (section 1). The definition of data was amended by the
Freedom of Informaton Act 2000 to extend to all data held by a public authority.
This enables data subjects™ to have access to personal data held about them by
public authorities by way of the Data Protection Act rather than the Freedom of
Information Act. Those who hold data covered by the Act are subject to a system
of compulsory notification and registration and have to comply with the eight
data protection principles laid down in Schedule 1. The idea of these principles
15 to fimit the use which can be made of personal information and to regulate the
control of such information by requiring it. e.g. to be obtained lawfully and fairiy
and to be relevant and accurate. Additional protections are provided for sensitive
data, which includes information about a person’s race or ethnic origins. physical
or mental health or condition (section 2). An Information Commussioner’ has
extensive regulatory powers to entorce the data protection principles. appeals
against her decision can be made to the Information Tribunal. An individual who
sutfers damage or distress by reason of the contravention of the Act can seek
damages (section 13). This provides a possibility for an acuon zgainst the press
lor the misuse ot data information which causes distress (subject to section

A2

The 1998 Act provides certaun rights for those w whom the information
relates: the dara suyjecr. The data subject 15 enutled to be told whether intorma-
uon about m s bemng processed. and 1 so he is entitled to have a more
¢xtensive range of information about this data than was the case under the 1984
Act (secuon 7). He has additional nghts inctuding, in certain circumstances, the
neht Lo prevent processing of data likely o cause damage or distress (secuon [0,
to prevent processing for the purpose of direct markering (section |1) and to wo
0 Court Lo ubtan an order [or the recufication. biocking. ¢rasing or destruction
itomuccdrate dataisecnon {4,

The Data Protection Act has the potenuial to apply widely 1o ail tvpes o1 bodies
wiho controi data within the meaning of the ‘et Not surprisingly extensive
'Ses netow ar. 026,

e name given o the Datt Protection Commussioner oy e Preedom of ntormation Act 2000, in
LONMCYUENCE TNE SURErvision ang enloreement poth A\CIs ¢ DYV NG <l Derson.
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excinpuons 1o e Act are toung 1 Part TN anc the Secretars of Stae his
significant powers 10 exempt classes of personal date irom the Act The exclu-
sions fron e Act anciuge date processed tor the lollowing purposes: safe-
guarding natonal securny (secton 28 prevenuon or detection of crime and e
collecuon 0! tanes isechion 29): 10 connection witn nealth. educauoen and sociu,
work ‘section 30U regulatory functions over o vaniety of areuas e.g. finenci
services. chanues. tair rading. health ana safety ar work (section 310 researci..
history and stauistics (section 33). Secuon 3 of the Act provided lor an exempiios
for “speciai purposes”. this 1s further explained by secuion 32. which exempt~
data which 1s processed onfy for the purposes of journalism. art or inerature. The
majonty of the exempuons are connecled with the working of government. and
as such they enable the government 10 maintain secrecy.

Environmental Information Regulations 1992 (as amended 1998

These regulations which provide a right of access 10 environmental informa-
tion held by pubhic authoriues required revision 1o implement the Aarhus Corn-
venuon 1996, and secuon 74 of the Freedom of Infurmauon Act 2000 makcs
provision for this The eventual recuiations will provide = code for access «
environmental intormation, and are likely o loliow the patiern of the Freeaon o
Informauon Act 2000,

Local Government

The Local Government (Access 1o Information) Act 1985 imposed & statuton
dutr on locul authonues o disciose informauon. The Local Government Act
2000C. +.22 extends this openness to local authority executives. Certain informa-
uon 1s exempied. and all other information held by local authoriues is covered H
the Freedom of Information Act.”™”

The Freedom of Information Act 2000

So far as the general right 10 official information was concerned. the previous
Conservation Government issued the Code of Praciice on Access 10 Governmeni
Informanon™ 1 1994 (revised in 1997). This was a non-siatuiory and little
publicised documen: which although it required government departmenis to
make officia) information available. this was not a lecally enforceable obligation:
the notion of open government represented by the Code was one which provided
maore transparency in the working of government. but was based on the grace and
favour of governmen: and not on a statutory right. In addition the Code proviaec
an extensive list of class based exempuons. further restricting 1ts usefulness. It
operation was supervised by the Parliamentury Commissioner for Administra-
tion.™

The Labour Government elected in 1997 had 'a manifesio commitment to
introduce a Freedom of Information Act which would differ from the existing
Code by giving rights of access 1o information. imposing duties on those holding
information to make nformation available and having 2 formal means of
enforcement and appeal. The Bill which formed the bacis of the Freedom of
Information Act 2000 had a long gestation period.”® The 2000 Act applies 10

™ Ser S5 2000 No. 3272

T 8ec Cim. 2290.

= pos: para 33006

™ Sec the White Paper Cim. 3818 (1997 o consultation documem and draft Bill Crs 4355, whick
depaned from many of the more liberal aspects of the 1997 White Paper, und pre-legishiine seruting
by commitiees in both Houses HC. 570 (1995-99), H.L. 97 (1998-99).
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United Kingdom public authorities and regional public authorities in England.
Wales und Northern Ireland. Tt does not apply to such public authorities in
Scotland. In March 2001 the Scottish Executive published for consultation a draft
Freedom of Information Act which, if enacted. will be in many respects more
liberal than the 2000 Act.™®

Section | of the Freedom of Information Act provides a general right of access
to information held by public authorities™ which includes government depart-
ments, local authorities, health authorities, maintained schools. the British Coun-
cil. the Sentencing Advisory Panel and a wide variety of bodies listed in
Schedule 1, which can be amended by the Secretary of Stace. This right has two
aspects: the right to know whether or not the information requested exists and the
right to be given the information if it is held. The right is backed up by imposing
duties on public authorities to comply with these rights. However the rights and
duties are subject to a variety of limitations and exemptions.

The first type of limitation is relatively uncontroversial and is based on the
need to make the Act workable, it is not concerned with the substance of the
mformation requested. [t allows a public authonty ro refuse a request for example
because further information is required to enable it to comply (section 1(31); the
cost of compliunce would exceed “the approprate limit™; (found in detailed
reculations) (section 12): the request is “vexanous™ or is a repeated request for
the same information (section 4).

The second types of resiriction is more controversial and is based on the
content of the information requested. Part 1i of the Act creates 23 exemptions,
which can be applied 1o limit either of the nghts created by section 1; however,
they do not necessarily apply in the same way to the duty to confirm or deny the
existence of the informauon as they apply to the duty 10 release the information.
Eight of these exempuons are in whole or in part absolute viz.: the information
is accessible by other means (section 21); the information deals with security
matters (section 23); court records (section 32); Parliamentary privilege (section
34): information held by either House of Parliament which would prejudice
effective conduct of public affairs (section 36); personal information concerning
ihe applicant (secton 40); conndential information (section +1): information
wnose disclosure 1s prohibited by statute. court order or European Community
faw secton 4407 The fact that one of these absolute exemptions applies does
not necessarly mean that disclosure 15 not required. only that it is not required
under the Freedom of Information Act. The exceptions to the common law duty
of conndence may enable miormation that talls under section 41 to be disclosed
hy other means and information covered by section 40 may be available by virtue
or the Data Protection Act 19987

The remaining exempuons are subject to a public interest test: the relevant
public authority has to decid ' whether the public interest in disclosure is out-
weighed by the public interest in concealment (section 23, The exempuions
subject to a public interest test are. information ntended for future publication

See hupd/wwwoscotund. sov uk/news 200 103 T july 1999 4 non-statutory Code of Prazuce o

Loeens 10 3Ol Executve miormation was published wineh wiil reman i force until the new Act
voaieted.

Detined in .30 and listed i sched. ©. See o s.7 wich controversiaily alows the Secretary ol State
Lbooalensive power by onder fo create addional limiatons onthe tvpe ot intoemation sviieh s
cuires pubhie duthouties o disciose, ‘hereby turthier finuung the appitcaton ol the Aot

There are about 210 sach prosisions

aite pani 26-023
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(section 221 national securny (section 241 detence (section 20 mernationy’
relations (section 271 relanons within the Umited Kingdom (secuon 281 the
econom: (sectuion 29y investgations and proceedings conducted by public
authonnies. ¢ ¢ investigating or prosecuting eriminal offences (secuon 301 law
enforcement (secuion 31 1; audit funcuons (section 3330 information relating to the
formulation of government policy. Ministenal communications elc. (section 35},
communications with the Queen (section 371 health and safety (section 381
environmenta!l informaunon (section 39): personal information with respec .0 o
third party tsection 40): legal professional privilege {section 421 commercial
imterests (section <431, Most of the sections provide the “prejudice™ 1est to heip
determine where the public interest hes. Such a test should require the prejudice
1o be real and substantial.®' Exactly what interest-or interests have to be preju-
diced 1s defined vaguely in some of the sections, e.¢. sections 27 and 28, which
has the potential 1o himit the nght 10 disclosure. Section 35 does not require the
applicaton of a prejudice test. the exempuion 1s very wide and could result in &
ereat deal of information about government being exempt from disclosure

It 15 questionable whether the Act with 1ls extensive exemplions will ensure
that there is more open government. there is plenty of opportunity provided by
the Act to foster continued secrecy in government.

The impiementation and enforcement of the Act

Section 18 of the Act renames the Data Protection Commissioner as the
Information Commissioner. and the Data Protection Tribunal as the Informaticn
Tribunal, The Commissioner and the Tribunal have important roles in enforcing
and promoting the Act. To ensure that the Act1s working properly. power 10 1ssu¢
codes of practice are given 1o the Home Secretary and the Lord Chanceilor who.
in advance of making such codes, have to consult the Commissioner (sections 45
and 46). Public authoritics have a duty to adopt. implement. operate and keep
under review publication schemes (section 19). Such schemes first have io be
approved by the Commissioner, who in addition may approve model schemes for
public authorities not wishing to devise their own schemes (section 20). Publica-
lion schemes have to specify the classes of information which the public author-
ity publishes or intends Lo publish. specify the manner in which information is to
be published. and indicate whether a charge will be made for access to such
material. One of the advantages of a publication scheme for a public authonty s
that information that has been. or is going to be. published fulls within sections
21 and 22. and mayv provide a statutory justification for refusing access.

The Commissioner has a general duty 10 promote good practice and general
compliance with the Act by public authorities. This includes giving advise on
how to handle requests for information. the management of records and the
handling of complaints. If it appears to the Comniissioner that & public authority
is not complying with good practice. she may make recommendations specifying
the steps to be taken to rectify the position (section 48). The Commissioner is
required to make an annual report 1o Parliament on the exercise of her functions
under the Act (section 49). :

0y 24 does not cover all aspects of national security, information that does not fall within 8.23 s
covered by s.24. For bath sections certificates signed hv senior Government Ministers are reauired 10
certify that the relevant section applies (s.25); for limited review of such sertificates by the Tribunal.
see 5.60. ’

¥ The drafi FOI Act (Scotland) provides the test of “substantial prejudice”.
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In addition 1o supervisory functions the Commissioner has enforcement func-
tions (Part 1V). Someone who has had a request for information refused can
apply to the Commissioner for a decision that an application for access to
information has not be dealt with by a public authority in accordance with the
requirements of the Act. The Commissioner may only decline such a request in
limited circumstances such as undue delay by the complainant or a failure by the
complainant to exhaust the internal complaints procedures provided by the public
authority (section 50(2)). To enable her to reach a decision on the merits of a
complaint the Commissioner may serve the public authority with an information
notice (section 51), backed up if necessary by a power (o obtain from a circuit
Judge a warrant to enter and scarch the premises of a public authority (section 55
und Schedule 3). If the Commissioner is satisfied that the public authority was.in
breach of the Act. then she may issue a decision notice specifying the steps the
public authority must take 1o comply-with the Act, or an enforcement notice
requiring it within a specified time scale to comply with the Act (section 52). A
limutation to these powers is found in section 53, which allows the Government
in certain circumstances to nullify a decision or an enforcement notice served on
a4 sovernment department, the National Assembly of Wales or other public
dauthorities so designated by a Minister. The Commissioner’s decisions are
treated as court orders and can be enforced by proceedings for contempt of court
(section 34).

Appeals from the Commissioner are to the Information Tribunal. and can be
made by the applicant or the public authority (Part V). The Tribunal has wide
powers, it can review any findings of fact made by the Commissioner, and in
addition to quashing the Commussioner's decision. it can substitute its own
decision. An appeal from the Tribunal to the High Court can only be made on a
point of law (section 59).

The Public Interest Disclosure Act 1998%

The Public Interest Disclosure Act (PIDA) rectifies the position whereby
workers who disclosed information in the public interest had no statutory protec-
tion from victimisation by their employers. The workers covered by the Act are
broadly those defined by section 43 of the Employment Rights Act 1996 (ERA).
Not all workers are covered. ¢ ¢. the police service and the secunty service are
excluded. but Crown servants are included. The PIDA mukes a distinction
between “protected” and “qualifving” disclosures. and inserts new provisions
into the ERA to provide for the relevant protections. A protected disclosure is a
qualitying disclosure which falls within section 43C (o 43H of the ERA. This
inciudes disciosures which, in the reasonable belief of the worker. show that a
<riminal offence has been committed: that a person has failed in a legal obliza-
tion: that the health or afety of an individual is endangered: that the environment
is likely to be damaged, etwe. If a disclosure falls within the definition of a
qualitied disclosure. (o be a protected disclosure it must also fall under sections
+3C to 43H. These include disclosures: made in 2ood faith to the discloser's
employer: made in the course of obaining legal advise: made in goud faith w a
proscribed person such as the Chier Executive of the Criminal Cuses Review
Commission. the Health and Satety Executive and the Environment Agency:
made 1n good faith. and with respect 1o something of an excepuonally serious

** Yvonne Cripps. Chap. 17, “The Pubtic Interest [Disclosure Act 19997 i Beatson and Cripps. op.
i ‘
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nature. in certain circumstances to someone other than the discioser s emplover.
An emplovee's dismissal or redundancy 1s unfair if the principle reason for it was
@ protecied disclosure (sections 103A and 1056A) of the ERA. in 1999
regulanons were introduced whereby there is no longer an upper unut on the
compensation available to an emplovee dismissed primarily for making a pro-
tecied disclosure. This AcL together wiih the Freedom of Informauon Acl. could
prevent important information about disasters such as rail and sew secidents. and
environmental pollution and financiai mismanagement being hidden. The PIDA,
bv protecting workers from retaliation from emplovers who are keen to prevent
the public from being aware of imporwant informauion. 1s another aspect of «
move towards more open government.



CHAPTER 27
FREEDOM OF ASSEMBLY AND ASSQCIATIOM!

Introduction

These freedoms, which are closely associated with freedom of s;pech, include:
(a) taking part in public meetings, processions and demonsirations:;and (b) form-
ing and belonging to political parties, trade unions, societies and oher organisa-
tions. Under English law, until the coming into force of the Humm Rights Act
1998, these were by and large liberties rather than rights in the strrizt sense, and
were residual.? A wide variety of statutory provisions applied (and! gill apply) to
regulate and in some cases limit these liberties. However the: courts have
interpreted some of these limitations in the light of a common law: principle in
favour of freedom of assembly.* [n certain limited circumstances only does statue
law recognise positive rights to freedom of assembly and freedom of speech.

The European Convention on Human Rights recognises a right to fresdom of
peaceful assembly and association (Article 11) and a right to free expression
(Article 10). Both these articles permit restrictions on these freedoms, bu: only in
50 far as is provided in the articles themselves. and the E.Ct.H.R. has a'opted a
strict approach to the restrictions found in both Article 10(2) and Artic : 11(2).
In future statutory and common law restrictions on freedom of assen 'y and
association will have to be interpreted and applied so as to comply - ‘h the
E.C.H.R.* and it should be born in mind that all legal provisions discusse 1 n this
Chapter are potentially open to question. Articles 10 and |1 require anv limita-
tion on the right stated to be: (i) prescribed by law, and (ii) necessary in a
democratic society. Each article specifies its particular requirements for (ii),
which. in addition. must be “proportionate to the legitimate aim pursuved”; in
other words. even when the State is acting in accordance with a legitirnate aim
in its restriction to a Convention right, the State must demonstrate that the
restriction Is strictly necessary to achieve that aim.°

" Roberison. Freedom. :he [ndividuai and the law (3rd ed.. 1995y, R. Card. Pubiic Order Law
12000).

* For the position at common faw see Dicey, Law of the Constitution (10th ed.) Chap. 7: also David

Williarns. Keeping the Peace: The Police and Public Order (1967); L. Radzinowic:. History of

English Criminal Law. Vol. 4 (1968) especiaily Chap. 4.
‘ See for, e.g. Burden v. Rigler {1911] | K.B. 337, Hirst and Agu v. Chief Consteble of West Yorkshire
35 Cr. App. R. 143, D.P.P. v. Junes [1999] 2 All E.R. 257, HL. [1999] 2 A.C. 240: but ¢f. Arrowsmith
v Jenkins [1963] 2 Q.B. 361. See also the dictum of Lord Denning Hubbard v. Pirr (197 4] Q.B. 142
"0 long as good order is maintained. the nght to demonstrate must be preserved™. In hi:, report The
Rect Lion Square Disorders of June 15. 1975 Cmnd. 3919, Scarman L.J (as he then wa: ) suggested
ihat there was a ment to demonstrate subject oniy 10 limits required by the need for govd order and
the pussage of trattfic. K. J. Keith. “The Right to Protest”, in Essavs on Human Rights (ed. Keith.
N.Z.. 1968). p. 49: O. Hood Phillips. “A Right to Demonstrate?” (1970) 86 L.Q.R. 1.
" See Meud, “The Human Rights Act—A Panacea for Peaceful Public Protest?” (19981 J.Civ.Lib.
-U6: Fenwick, “The Right to Protest. the Human Rights Act and the Margin of Appreciation”, (1999)
a2 MLL.R. 491.

Handvstde v. United Kingdom (1975-30) | EH.R.R. 737.
“ln Steel v. UK (1998) 28 EH.R.R. 603 the E.CLH.R. suggests that the punishment of peacsiui
protesters is disproportonate 1o the aim of the maintenance of public order.
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Articles 10 and 11 are likely 10 proviac fertiie grounds for argument i the
helds of freedom of assembly and associution.

[. FrREEDOM O ASSEMELY

Public meetings, assemblies and demonstrations

The common practice of holding public meetings dates from the habit of
promoting meetings to discuss ar . present petitions to Parliament in the lale
eighteenth and early nineleenth centuries. the popular interest in parliumentar
affairs being no doubt stimulated. first. by a more widespread disseminauor. o
newspapers, and then by the extension of the franchise. |'he restnctive legisiauorn
of that period shows that the execuuve was concerned with criticism of the
government. whereas the later slatutes are intended mainly 10 prevent outbreaks
of disorder (although the Public Order Act 1986 and subsequent iegislation go
bevond this). Today public meetings. assembiies and processions are still of
importance in context of demonstrations on matters as diverse as animal rights,
capitalism. gay rights and the status of Tibet. In addition there has been the use
of mass picketing at the scencs of industrial disputes and probicms surrounding
groups of people attending sporting events. Although a wide variety of laws and
offences wili apply to all 1ypes of meetings. assemblies and demonstrations,
account will have 10 be taken 1 ensure that the application of law m quesnon is
in accordance with Articles P11 E.C.H.R.. this means that a different view
could be taken of the applhc. of, for example section 4 of the Public Orde-
Act 1986. to a football supporic; and an animal rights protester.

A “public meeting” may be defined as a meeting held for the purpose of
discussing or expressing views on matters of public interest, and which the public
or any section thereof is invited fo attend. A public meeting may be held either
on private premises or in a public place. “Private premises” are premises (o
which the public have access only by permission of the owner or occupier. A

“public place™ includes any highv  or any other premises or place (such as o
public park. sea beach or public .0 which the public have or are permiticd
o hove access, whether on pav: or otherwise.” or by virtue of express o
im: 2d permission. The Public « Act 1986. 5.14% enables conditions 1o be
imp -ed In certain circumstances . a “public assembly™ which is defined in
section 6.

There is a general liberty to promote or take part in a public meeting on private
premises, subject to infringement of particular legal rules. It is doubtful whether
there is such a general liberty 10 promote or take part in a public meeting in a
public place without the licence of the owners (often the Jocal authoritv®), since
this will almost invariably involve trespass to land as well as in many cases an
obstruction or a public nuisance. although a public meeting in a public place is
not necessarily unlawful.'®

" Definitions adapied from Public Order Acts and Criminal Justice Act 1972,

* post para, 27012,

“ It may be arguuble that. with the ertry into force of the Human Rights Act 1998. there is a duty on
public authoritics to provide a place ior public assemble. i
"eof Ao L. Goodnart. “Public Mectings and Processions™. (1937) 6 C.LJ 161 See also E. C. §
Wade. "The Law of Public Meetings™, (1938) 2 M.LLR. 177: E. R. Ivamy. “The Right of Public
Meeling”. (1944) C.L.P. 183, For a consideration of the laws that could be infringed h-\ the holding
of public mectings or demonstrations see post para. 27-011 e seq.
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The place of assembly

Public meetings in private premises or places

The owner or occupier of private premises, for example, the hirer of a hall,
may hold a public meeting there or licence others to do so. The organiscr of the
mecting may exclude or eject trespassers, after first asking them to leave: il they
refuse he may use reasonable force, although he may not arrest or detain them.
A qualification to this right of the occupier or licensee is found in the common
law power of the police to enter such premises to deal with or prevent a breach
of the peace,'' as recognised in Thomas v. Sawkins.'* This case has been
criticised as it recognised a police power not only to enter private premises 10
quell an existing breach of he peace, but also to do so where there were
reasonable grounds for beliéving that a breach of the peace was imminent. The
E.Ct.H.R. has accepted that this is a legitimate aim within the E.C.H.R." 1t
would appear that the power lo enter to deal with or prevent a breach of the peace
may apply also to private meetings on private premises.'* [n addition, the police
have particular powers to deal with certain types of noisy, nocturnal, open air
gatherings.'> Section 14 of the Public Order Act 1986 is not applicable to indoor
meetings.

Public meetings in public places

There 1s no general obligation on state authorities to provide places for public
assemblies or for the exercise of free speech,'® nor is there any common law right
to use a common.'? the foreshore,' public parks.'® gardens or town halls as
venues. There is rather more latitude towards public meetings in public parks and
sardens. which are intended for recreation and exercise, than to such meetings on
the highway. By-laws made by local authorities usually require the written
permission of the council for holding 2 meeting on grounds, such as a square or
park. belonging to the local authonty as the highway authority or otherwise.™
Permission may be refused if a breach of the peace is apprehended. By-laws may
create minor offences triable summarily in the magistrates’ courts.

*' This power is expressly preserved in 5.17 of the PACE Act 1984,

2 1935]) 2 K.B. 434,

' McLeod v. United Kingdom 27 EH.R.R. 493, This cuse was concerned with entry to a private
house, and it was held that in those circumstances the means employed by the police were
disproportionate to the 2nds, The court also accepted that the concept of breach of the peace had been
sutticiently clarified by the English courts over the last 20 vears for it to be regarded as defined with
sulficient precision for the purposes of the EC.HR.

4 \feLeod v. Commissioner of the Metropelis [1994] 4 All E.R. 333, CA. but subject Lo the comments
i the E.CLH.R. in McLeod v. United Kingdom op. cit.

1y, 63-66, CLPO. Act 1994, see post para. 27-013.

' Unless rhis is implied in Ans. 10, 11 EC.HR.

' De Moreun v Metropoiitan Board of Works (1880) 5 Q.b.D. 155.

 Brighton Corporation v. Packham (1908) 72 1.P. 318,

" Bailev v. Williamson (1873) L.R. 8 Q.B. 118. (Hyde Park): R. v Cunninghame Graham and Burns
{1888y 1A Cox C C. 4200 (Trafalgar Square).

“ Trattagar Suuare und Hyde Park are also subject to restrictions under the Royal and Other Parks
and Gardens Revuluuons 1988, Regulations were first issued in 1392 by Asquith (Home Secretary).
who had Jesended Cunninghame Graham when at the Bar: Roy Jenkins. Avguith, pp. 6403, In Rai
and Others « Cmied Kinedom (1995) 82-A D.R. 134, the European Commission wis saustied that
4 ban on meeunes in Vralulgar Square on issues related to Northern Irefand was permitted within Art.

1103y, The fact that other central localions were availubie for such meetings was crucial (o the
decision,
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A public meeling on a fighway is not necessarily unlawful ' The highway is ir
@ special category. pecause members of the public have 4 neht w pass and TEPiss
on thewr fawful occasions. 1t had beern accepted that this apphed at common law
with such incidental or anciliary extensions as looking @t shop windows. and
talking to one’s fnends. In Jones v U P.F =+ Loras trvine. Hutton and Clvde held
thal today the right of passage should go bevond the rubric of “incidental or
ancillary o™ passage and repassage. which placed “unrealistic and unwarranted
restrictions on commonplace day to day activities,”* The majoriny of the House ot
Lords suggested that the public’s common law right 1o use the highway included
the nght of reasonable, peaceful. non-obstructive temporary assembiv or demon-
stration. which included “handing out leafiets. collecting monev for charity.
singing carols . . . baving a picnic or reading a book."** To exceed the common
law right to use the highway is technically the tort of trespass against the owner of
the surface of the highway. which 1s usually the local highway authority ** To
trespass repeatedly might amount to nuisance. public or private.® There is also the
possibility of the offences of obstructing the highway.*" aggravated trespass. = and
trespassory assemblies. ™ In addition sections 12 and 14 of the Public Order Act
1986 impose certain requirements on the hoiding of processions and meetings.
which if breached could lead to prosecution.™ The Protection of Harassment Act
1997 is sufficiently wide 1n its terms to allow. for example. injuncuons 10 be
granted to prevent protesters gathering on the highway outside the homes or
premises of those involved in animal experiments.*! To breach an injunction could
result in an award of damages. The Criminal Justice and Police Act 2001. s.42
gives the police a power to direct persons reasonably believed to be harassing a
person in his home to leave the vicinity of residential premiscs. Knowingly 10
disobey such a direction is a summary offence.

Special regulations may apply to meetings and processions in the vicinity of
Parliament. At the commencement of the session each House. by order. gives
directions that the Commussioner of Metropolitan Police shall keep. during the
session. the streets leading to the Houses of Parliament free and open. and that
no obstruction shall be permitted to hinder the passage of the Lords or Mem-
bers.**

“In Burden v. Rigler [1911) 1 K.B. 337, DC. it was held that where R and others had disturbed o
pohitical meeting on the highway. they could be convicted of disorderly conduct at a luwful pubhc
meeting. contrary to the Public Meeting Act 1908,

2 11999] 2 AC. 240.

** per Lord Irvine at p, 256,

** per Lord Irving at p. 235. Lords Slvnn and Hope dissenied, they adhered 10 the traditional view that
the public’s right 1o use the highway was as a highway. The wider mlerpretation of the common law
put forward by the majority is in accordance with the requirements of An. 11 ECHR

** Tunbridge Wells Corparation v. Baird |1896) A.C. 434, Llandudne U.D.C. v. Woods 11899] 2 Ch.
705. Technical trespasses are in pracuice tolerated. and even if pursued are unlikelv 1o attract more
than a nominal penally.

** post para. 27-031.

*7 Highways Act 19580, s.137. posr para. 27-028.

** Criminal Justice and Public Order Act 1994, 55,68, 69. past para. 27-014.

*5.14A of the Public Order Act (986, pou pars. 27-012; D.PH v Jones was concerned with o
trespassory assembly,

Y post para. 27015 1 seq.

*' Obviously Ar. |1 E.C.H.R. should be considered before un injunction 1s granted in respect of 1
public protest.

** The Metropolitan Police Commussioner gives effect Lo this order by ssuing directions specifying
the streets concerned, Metropolitn Police Act 1839, .52, A failure 1o, comply with the regulations
can resull in prosccution and a fine; Papwerth v. Covemrn [1967] 1 W1 R 663, DC.
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There are limited zxceptions to the position that there is no right to hold public
meetings in public places. A statutory right is given to candidates at general and
local elections to hold a public meeting in furtheronce of his candidature. This
places an obligation on local authorities to provide a place for such meetings.*
The Education (No. 2) Act 1986 places an obligation on university, polytechnics
and colleges to ensure freedom of speech within the law, and to ensure that the
use of premises is not denied to any person or group on the grounds connected
with a person or body's beliefs. views. policies or objectives.™

Restrictions on meetirgs, assemblies and demonstrations

Freedom of assembly is restricted in several ways: the police have common
law powers to preserve the peace, which may be used to prevent or disperse
assemblies and demonstrations; there are the provisions in the Public Order Act
1986 and Criminal Justice and Public Order Act 1994 which (i) seek to regulate
various types and assemblies and processions and (ii) provide a variety of
offences that could apply to those who take part on meetings and demonstrations:
there are a number of statutory offences (which were not necessarily specifically
enacted to regulate public assembly) and common law rules that could be
infringed. Meetings addressed by members of “proscribed organisations™, pick-
cting and sporting events also give rise to issues connected with free assembly.
and these will be considered later.

Common law powers to prevent and provide for the dispersal of

meetings, assemblies and demonstrations

The executive have no power to prohibit a meeting beforehand. unless it is to
be on government property. The police, however, have a primary duty to preserve
the peace. or more accurately to prevent a breach of the peace.*® In the past the
police have used their powers to keep the peace to prevent people reaching
demonstrations, to prevent a meeting from starting, or to order it to disperse at
any time after it has started. These powers are backed up by the power to arrest
without warrant for breach of the peace: the possibility of a later charge of
obstructing a police officer in the execution of his duty,* if the police order is
disregarded; and the use of the power to seek a binding over order.*” The use of
these powers will now have to be tempered in the light of Articles 10 and 11
E.CHR.

Definition of breach of the peace

It is cleariy in the public interest that the public peace is preserved, but in
preserving the peace there 1s a danger that freedom of expression and freedom of
assembly may be compromised. What amounts to a breach of the peace has only
been clanified by the courts over the last 20 vears and the E.Ct.H.R. has accepted
that it is sufficiently certain to comply with the requirement “prescribed by law"
as required by Article 10(2).*

' Representation of the People Act 1983, 53.95-97

*See A v Umiversine or Liverpoor, ex p. Cuexar-Gordon | 19911 1 Q.B. 121,

*See Coffine v Sonci (1980) 71 Cr.App.Rep. 221 1 poiice officer’s duty is to be a keeper of
‘ne peace and (o take ail necessary steps with that in view” per Conaidson L.

" Pulice Act 1996, 589, see anve. para, 24-019 ¢f sey. There s 1 power 1o arrest without warrant if
the obstruction causes or is likely 1o cause a breach of the peace, or il the ceneral arest conditions
set out in £.25(3) of PACE Act 1984 applv.

Tange, pari, 24026, Art L1 has resulied i restnetions on this power.

Y WeLeod v Umired Kingdom 27T EH.R.R. 493,

27-006

27007

27-008



27009

624 FREEDOM OF ASSEMBLY AND ASSOC ialivs
In K Howel!™ Watkins L.J. suggested that

“there is likelv 1o be a breach of the peace whenever harni 1s actualiy done or
is iikely 10 be done to a person or in his presence his properiy or & person 1s
in fear of being so harmed through an assauil. an afiray. @ riot untawiu!
assembly or other disturbance.™" ~

However. in the same vear Lord Denning. in a differently consutuled Court o
Appeal. defined breach of the peace more broadiy o include conduct which dict
not involve violence or a treat of vioience.”" Subsequent cases have followed
Howell ** and the E.CLH.R. has accepted that: “breach of the peace 18 commitie.!
oniv when an mdividual causes harm. or appears hikely 10 cause harm. 10 person:
or property. or acls in a manner the natural consequences ot which would be 1«
provoke violence n others.”™ ™

This raises a parucular problem. namelv where a person » or & group s
acuvities wre lawiful. but those acuons provoke others to commit & breach of the
peace. Tae feading case in Enghsh law, Bearrv v, Gillbanks ™ established that the
unlawiul must vield 1o the lawful, and that those who organised assemblics could
not be responsible for breaches of the peace by those opposed to them. Sub-
sequent cases qualified this principle.** but more recently, and clearly influenced
by the reguirements of the E.C.H.R.* the courts have been more inclined (o
return to the principle established in Bearry v. Gillbanks.

In Foulkes v. Chief Constable of the Mersexside Police®” Beldam L.J. accepled
that: “the common law power of a police constable to arrest where no actual
breach of the peace had taken place but where he apprehends that such a breach
may be caused by apparently lawful conduct 1s exceptional”. This comment was
influenced by the availability in the Public Order Act 1986 of a variety of
offences with powers of arrest without warrant.** Beldam L J. considered that the
power 1o arrest those whose behaviour was lawful but provocative was limited 10
those cases where there was a real and present threat to a serious or imminent
breach of the peace. In Nicol and Selvanavagam v. D.P.P*" prolesters threw
sticks into the water and took other action in an attempt to stop a fishing
competition. Although the protesters were doing nothing unlawful per se. the
Divisional Court accepted that their conduct was unreasonable and if they had

™[1982] Q.B. 416

“oanfre p. 427,

3R v Chief Constable of Devon and Cornwall. cx p. Ceiiiral Electriciny Generatme Board [19821
Q.B. 458, .

42 perey 1. D.PP [1995) 1| W.LR. 1382, [1995] 3 All E.R. 124: Nicol and Selvanavagam v. D.RF.
[1996] 160 J.P. 155,

* Mcleod v. UK at p. 511

+(1882) 9 Q.B. 308. .

4* As have the statutory powers 1o reguiate meetings and processions. see post para. 27011 e
sed.

4 The E.CLH.K. has held that a State may have a positive obligation Lo prolect pariicipants in i
peaceful demonstration from disruption by counter demonstrators. Plariform Arzte fier dus Leben .
Ausiric (1988) 13 EHR.K. 204

‘711998] 3 All ER. 705. CA.

.. Wise v. Dunning |1902] ) K.B. 167, where the conduct of the defendant would now be covered
by the Public Order Act 1986. Also O'Kellv v. Harvey (1883} 14 L.R.Ir. 105, the decision that 4 police
officer may disperse a public meeting if he believed that there would be a breach of the peace and
that there was no other way of preventing it. would be unlikely (o stand today in the light of the
variety of stattory powers avinlable 1o the police

4 01966) 160 1P, 155,
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not been restrained the anglers would have been provoked into vioilence. The
implication is that lawful conduct that is reasonable can not be regardecl as giving
rise to a risk of a breach of the peace even if others are provoked to viiolence. A
decision that behaviour is lawful but unreasonable, because those beingz protesied
against are unduly sensitive, could result in an action which couild restrict
freedom to protest. In Redmond-Bate v. D.P.P™ Sedley L.J. held tihat: “Free
speech included not only the inoffensive but the irritating, the contemtious, the
eccentric, the heretical, the unwelcome and the-provocative provided it did not
tend to provoke violence.” The fact that a crowd, some of whom were: hostile to
the speaker, had gathered did not entitle the police to request the defiendant to
stop preaching, and when she would not do so, to arrest her in apprehiension of
a breach of the peace. In consequence by retusing to comply with the police
officer’s instruction she was not guilty of obstructing a police officer in the
execution of his duty.”'

The question whether there has been a reasonable apprehension of a 'breach of
the peace is an objective one, and the court must be satistied that there existed
“proved facts from which a constable could reasonubly have anticipated such a
breach.”** In the past the courts have been reluctant to interfere witln a police
officer’s assessment of a situation. but the obligations under the E.C.JH.R. may
result in a greater willingness by the courts to assess the reasonableness of a
police officer’s decision. Likewise the police will have to take accowunt of the
freedom to protest and freedom to speak when deciding whether tthere is a
reasonable apprehension of a breach of the peace.

(n addition :o the need for reasonable grounds for an apprehension of a breach
ol the peace (as defined above). the risk of the breach of the peace has to be
imminent. [n the past the police. supported by the courts, have taken a generous
view of what is imminent. Relving on theiwr powers to prevent a reasonably
apprehended breach of the peace. during the miners’ strike 1984/85 ithe police
used road blocks to prevent pickets reaching proposed picket sites.” lin Moss v,
MeLachlan® four would-be picketers ignored police requests to turn back and
attempted to force their way through a police cordon which was on a road
between one and a half and four miles from likely picket sites. Their subsequent
conviction for obstruction of the police was upheld by the Divisional ‘Court, on
the ground that there was ample evidence to justify the police view that there was
a real possibility of a breach of the peace at the sites of the proposed picketing.
The unwillingness of the court to examine the reasonableness of the police view
and the rather generous interpretation of imminent in the context of someone
behaving lawfully, may need reconsideration in the light of Article 1. In
Peterkin v. Chief Constable of Cheshire,** the County Court did not accept that

“*The Times, July 28. 1999 |200() H.R.L.R. 249,

Y But ¢f Percy v DPP op. cin. note 42, where the Divisional Court accepted thit conduct not of
itself unlawiul could amount to breach of the peace if the words provoked vicience tn others even
where those others had attended in order to cause Lrouble: see also Wise v Dunane | 1902) | K.B.
I8, Duncan v Jones [1936] | K.B. 218,

2 Piddingron v, Bates (1961] | W.L.R. 162 atp. 169, In Moss = McLachlan | 1953] LR.L.R. 77, DC.
it was neld that in deciding whether or not there was a reasonable apprehension of a breach ot the
neace. the police were entitled to take mto account thewr knowledge ol the course ot the dispute Jat 2
ncarby collicry, see hefow,

“The setng up of road blocks is now woverned by ~.4 of the Police und Crimmal Evidence Act
o83

#11985] LR.L.R. 77. DC.

“* The Times. Novemoper 16, 1999,
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the police apprehended an imminent threat of breach of the peace when a hunt
protesier was arrested on a country lane half a miie 1rom where o hunt was due
to meet

The Public Order Act 1986™

The Public Order Act 1986. as amended by the Crimmna! Justics and Public
Order Act 1994 (CJPO Act 1994. provides a variety of powers 10 regulate public
assemblies and processions.

Assemblies

Conditions can be imposed by virtue of section 14. on a public assembly of 20
or more people held in a pubhic piace which is wholiyv or partly open to the air
(section 16). However there 15 no power to ban such assemblies. and there is no
need lo give advance notice of a proposed assembly to the police®” Before
conditions may be imposed the semor ofncer of police (secuon 14(2). having
regard 1o the ume. place and circumstances of either an existing or proposed
assembly. must reasonably believe that either: “(a) it mayv result in senous public
disorder, serious damage 1o properts or serious disruption o the lile of the
community. or (b) the purpose of the persons organising it 15 the intimidauon of
others with a view 1o compelling them not 10 do an act they have a nght o do.
or to do an act they have a night not to do.™* (section 14(1),. If the semor police
officer has a reasonable behef as outhned above. he may then give such direc-
tions: “as appear to him necessary 1o prevent such disorder. damage, disruption
or intimidation.” The directions which may be imposed on the orgamser of the
assembly. or those taking parl. are with regard to the place of the assembly. its
maximum duration. or the maximum number of persons who may take pan
(section 14(1)). Anyone who organises or takes part in a public assembly and
knowingly fails to comply with a2 condition imposed commils a summary
offence.”™ In both cases it is a defence for the accused to prove that his failure to
comply with the condition arose from circumstances bevond his control (section
14(4)(5)). A constable 1n uniform may arrest without warrant anvone he reason-
ably suspects is committing an offence under section 14.

Assemblies cannot be banned. but by virtue of the Crimina)l Justice and Public
Order Act 1994 section 70 which inserts sections 14A. 14B and 14C into the
1986 Act. in certain circumstances trespassory: public assemblies can be banned,
Section 14A was enacted 1o deal with gatherings of new age travellers at places
like Stonehenge. but its provisions could also be used in respect of other types of
trespassory assemblies that fall within the requirements of the section. Section
14A enables the chief officer of police to apply to the council® or district for an
order®’ prohibiting. for up to four days. all rrespassory assemblies in a specified

* For the background 10 the 1986 Act see the Home Office. Review of the Public Order Act and
Related Legisiation. Cmnd. 7891 (1980). and the Law Commission Working Paper No. 82 (1982) and
Report No. 123 (1983, the Scarman Report on the Brixton riots (1981) Crnd. 8427 See generally.
Richard Card. Public Order Law (20005, A. T. H. Smith. Offences againsi Public Order (1987),

" Where the police want 10 impose conditions on a proposed assembly. they must do so in writing
(5.13(3)1.

*" For a discussion of these crieriz and the possibility of judicial review see the section an public
processions, post, para. 27015

"1 is also an offence 10 incite anotaer not 1o comply with a condition imposed on an assembly
(s.14(6)).

""In the case of the London police forces the application is made 10 the Home Secretary.

“' The Home Secretary huas 1o consent to such an order, and can modify & proposed order
(s 14A12)).
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area.”® The chief officer has reasonably to believe that an assembly of 20 or more
people is to be heid in any district at a place on iand to which the public has no
right of access or only a limited right of access, that it is likely to be held without
the permission of the owner or in such a way that it will exceed the permission
or the public’s right of access, and that it may result:

(1) in serious disruption to the life of the community, or

(ii) where the land, or a building or monument on it, is of historical.
architectural, archaeological or scientific importance. in significant dam-
age to the land. building or monument.” (section 14A(1))

An application can only be made with respect to land in the “open air”
{section 14A(9)),*! and land includes land forming part of the highway, enabling
an order to be sought in respect of an assembly on the highway if the conditions
provided in section 14A(1) are satisfied. Before such an order is made the
relevant authority should be mindful of its obligations under the Human Rights
Act 1998 and the limitations imposed by Article 11(2) of the E.C.H.R.

Once such an order is made. it is an offence to organise an assembly which a
person knows is prohibited under section 14A, to take part in such an assembly
or to incite another to do so, (section 14B).** Section 14C give a police constable
in uniform power to stop and redirect anyone who is within the area to which the
order applies and who is reasonably believed to be on his way to an assembly
within that area and which the police officer believes is likely to be an assembly
prohibited by the order. A failure to comply with such an order may be an
offence.**

A particular type of assembly recognised by the CIPO Act 1994 is the “rave .
defined.in section 63 us: “a gathering on land in the open air of 100 or more
persons (whether or not trespassers) at which amplified music is played through
the night. .. and is such as, by reason of its loudness and duration and time at
which it is played. is likely to cause serious distress to the inhabitants of the
locality.” Sections 63-66 provide a variety of powers to direct those reasonably
believed to be planning a rave, those waiting for a rave to begin to, and those
raking part in u rave, to desist: those who refuse a police direction may be guilty
of an otfence.”®

Power to remove itrespassers Section 61 of CJPO Act 1994 provides for the
criminalisation of trespass in certain circumstances. A senior police officer may
give a direction to trespassers to leave land and to remove any vehicles or other

property they have with them on the land provided that the officer reasonably
believes that:

4} two or more persons are frespassing on land:

csdAG.

“tef s 14 where the assembiy can be wholly or partly in the open air.

™ A police orficer in uniform has a power to arrest without warrant invone whom he reasonably
suspect (o be commutting an otfence under s, [4B.

" see D.PP v Jones op. cu.

“Ar I s dess likely to be of applicauon here: in Anderson and Otiers v, Cnited Kingdom | 1998
EHLR.LLR. 218 it was accepted by the turopean Commussion on Human Rights that the risht under
Arr P does not include a right 1o wather tor purely social purposes.
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b)  that those so present have the common purpose of residing on the land tor
any period:

c) that reasonable steps have been taken by or on behalt of the occuper (0
ash the trespassers 1o leave:

d) thateither (i) any of the trespassers has caused damage to lund or properiy
or used threaiening. abusive or insuiting words or behaviou o the
occupier of the land or others connected with him or (ii) the trespassers
have brought more than six vehicles on to the land.

A failure to comply with such a direction is a summary offence. Although
section 61 was aimed at “new age travellers™, it could apply to other types of
trespassers, including those demonstrating or picketing on private land.”

The offence of aggravared 1respass is provided in section of the 68 CIPO Act
1994. and applies where u person trespusses on land i the open air and. i
relation to any lawial activity which persons are engaging in or are about o
engage in on that or adjoining land. does there anything which 15 intended by hin
o have the effect:

a)" of intintidating those persons or any of them so as to deter them or any ot
them from engaging in that activity or

b) - of obstructing that activity or

¢) of disrupting that activity.

A police officer who has a reasonable belief that aggravated trespass under
section ‘68 is, has been or is intended to be committed, may dircct those
concerned to leave: a failure to do so may amount to an offence (section 69).

These offences have been used successfully against anti-hunt protesters.™

(]

Public Processions

A public procession is defined by section 16 of the Public Order Act 1986 u«
a procession in a public place. A procession has been described as a meeling on
the move. and many processions are in fact preliminary o the holding of 4
meeting.

Written advance notice 1s required by section 11 to be given of a public
procession intended to demonstrate support for or opposition to the views or
actions of any person or body of persons: to publicise a cause or campaign: or 1o
commemorate an event must be ‘elivered to the relevant police station, not less

“" The predecessor 1o 5.61 was 539 of the Public Order Act 1986, but because of problems with its
interpretation and application, it was repealed and replaced by s.61.

" Winder v. D.P.P. (1996) 160 J.P. 713. DC. Capon v D.PP (umeponcd) discussed by David Mead
in [1998] Cnim.L.R. 870. Both cases indicaie a willing by the courts 1o broaden the interpretation of
these sections 1o increase police discretion and limit freedom 1o protest.

“ There are significant differences in Northern Ireland and Scotland on public order law in general
and on processions in particular. See Brigid Hatfield, “Order in the Law of Public Order?” . { 1987,
38 N.LL.Q. 86; The Public Processions (Northern Ireland) Act 1998 provided 4 new legal framework
for the regulation of processions in Northern Ireland, including the establishment of a Parades
Commission to take decisions on proposed parades: and see Imelda McAulay. “Reforming the fuw
on contentious parades in Nonhern Ireiand™, | 1998] P.L. 44,

" 5.16. which also defines “public place™. but does nat stipulated the number of persons needed for
a procession 1o be a public procession.
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than six clear days before the date of the intended procession. Where this is not
“reasonably practicable,” then delivery should be as scon as delivery is reason-
ably practicable. The notice must specify the date, ume and route of the proposed
procession, and the name and address of the organiser (section 11(3)). Each of
the persons organising a processicn for which proper notice flas not been given,

or in respect of which the date, time or route differs from that given in the notice, -

is guilty of an offence.” To allow for processions in response to an unexpected
event, the above provisions will not apply if it is “not reasonably practicable to
give advance notice of the procession” (section 11(1)). The requirement of notice
does not apply to processions commonly or customarily held in an area, and
funeral processions organised by a funeral director acting in the normal course of
his business (section 11(2)). The police do not have to consent to a procession,
the notice requirement is o forewarn the police.”

Before the senior police officer” can impose conditions on an actual or
proposed procession he must have regard to the time, place. circumstance and
route or proposed route of the procession (section 12). In the light of these if he
reasonably believes that either

“(2) it may result in serious public disorder, serious damage to property or
serious disruption to the life of the community, or

(b) the purpose of the persons organising itis the intimidation of others with
a view to compelling them not to do an act they have a right to do, or
to do an act they have a right not to do.™

then he may give directions™ 1o the organisers or participants imposing condi-
tions on the procession. The requirement of serious disruption to the life of the
community is capable of wide interpretation. while the intimidation provision
does not necessarily require any connection with public disorder. A wide discre-
tion is given to the police as w the conditions which are imposed since the section
provides that he may impose “such conditions as appear to him necessary to
prevent such disorder, damage. disruption or intimidation, including conditions
4 1o the route of the procession or prohibiting it from entering any public place
specified in the directions™ (section 12(1)). To organise or take part in a proces-
sion and knowingly to fail to comply with a condition is an offence.

However. it is a defance to prove that the failure arose from circumstances
heyond the control of the accused (secticn 12(4)(5)). It is also an offence to incite
another not to comply with a condition imposed on a procession (section 12(6)).
A constable in uniform may arrest without warrant anyone he reasonably sus-
pects is committing any of the above offences.

The police decision to impose conditions on a procession could be subject to
judicial review.” This could be on one of two grounds. First that there was no
hasis for the police officer’s reasonable belief that the procession would result in

-~

" For possible defences, where the burden of proof is on the defendant, se¢ s. L1(8) and (9).

72 11 does not apply to Scotland which is regulated by the Civic Government (Scotland) Act 1982,
58,62 and 63

N Defined in 5.12(2). In relation to a procession teinz held or a procession intended to be held where
persons are assembling with a view 1o taking part in it. it means the most senior in rank of the police
olticers present at the scene. In the case ot o proposed procession, it means Lhe chief officer of poiice,
who may delegate his functions 10 a deputy or assistant chief constable ¢s.13).

* Directions in respect of a proposed procession must be in writing (8.1203)).

“ §ee B. Hadlield. “Public Order Police Powers and Judicial Review™, [1993] PL. 915,

27616



27-017

27-018

630 FREEDOM OF ASSEMBLY AND ASSOCIATION

serious public disorder. serious damage to property or sericus disruption to the
life of the community. This could include a challenge to the meaning o1, for
example. “serious disruption to the life of the community.” Secondly. that even
il there was a basis for the police officer’s beliefs. the conditions imposed were
not necessary to prevent disorder. damage. disruption or intimidatien. Given that
section 12(1) provides that the police officer may give such directions as appear
to him necessary. until the coming into force of the Human Rights Act it would
have proved difficult to challenge the legality of directions given. except on the
ground that they are totally unreasonable. However, an argument based on a
breach of Article 11 E.C.H.R. could be raised on the ground that the conditions
imposed did not fall within the restrictions permitted under Article 11(2). It may
also be possible in certain circumstances to seek judicial review of a decision not
to impose conditions.”®

In certain circumstances processions may be prohibited (section 13). Where
the senior police officer reasonably believe. hat. because of particular circum-
stances existing in any district or part of a district. the powers under sectuon 12
will be insufficient to prevent the holding of a public procession from resulting
in “serous public disorder.” then he shall apply to the council of the distnet tor
an order prohibiting 1or up to three months, the holding of all public processions
or of any class of public processions so specified. in the district or part of the
district (secuon 13(11). On receiving such an application. the council may. with
the consent of the Secretary of State, make an order either in the terms of the
application or with such modifications as may be approved by the Secretary of
State (section 13(2)). Where the area concerned is the City of London. or the
metropolitan police district. then the power 10 seek an order is given 10 the
Commissioner of Police for the City of London or the Commissioner of Police
of the Metropelis, v-ho may. with the consent of the Secretary of State. make a
similar order to that outlined abovc. It is an offence 1o organise, take part. or
incite another to take part in a prohibited procession (section 13(7)(8)(9)). and all
three offences are arrestable without warrant by a constable in uniform (section
13010)).

Orders prohibiting processions may also be subject to judicial review. Section
13 is worded in terms of the “reasonable belief™ of the senior police officer.
which could provide some prospect of a successful application for judiciul
review. In the past courts have been unwilling to interfere with the exercise of
discretion granted to seaior police offigers”” However, it is clear that under
Article 11 of E.C.H.R.. orders banning marches can only be justified in extreme
circumstances.”™

Public Order Offences™

In addition to regulating marches and assemblies. the Public Order Act 1986
made extensive reforms to a variety of public order offences. The Criminal
Justice and Public Order Act 1994 amended and added to the 1986 Act and
introduced additional public order offences.

" Re Murphy [1991] 5 N.L1LB. 72. GBD and 88. CA.

7 Kent v. Metropolitan Police Commissioner, The Times. May 15, 1981,

™ Chrisrians against Racism and Fascism v. United Kingdom (1980) 21 D.R. 138
™ See Richard Card, ante.



FREEDOM OF ASSEMBLY 0631

Riot (scction 1. Public Order Act 1986,

The problems encountered by the police in bringing success!l prosecutions
for the common law offence of riot in the wake of the 1984-85 mincrs' dispute
wis one of the reasons for the 1986 reforms. Until 1984-85, most of the cases on
rot arose out of the Riot (Damage) Act 1886, which provides that where
premises are injured or the property therein is destroyed or stolen by any persons
“riotously and tumultuously assembled”. compensation to the persons aggrieved
is o be paid out of the local police fund.™ It is not necessary for someone to have
been prosecuted and convicted for riot before a claim for compensation can be
brought.

The offence of riot is the most serious of the public order offences. It is triable
only on indicument and punishable by imprisonment for up to 10 vears or a finc
or both. The consent of the Director of Public Prosecutions is required before u
prosecution for riol, or incitement to riot. can be instituied (section 7 1)). The
minimum number required for riot is 12 nersons present together who use or
threaten unlawful violence for a common purpose. Those involved do not have
to form . cohesive group or use or threaten violence simultaneous!y (section
1(2)). Only those who use unlawful violence in the prescribed circumstances are
uilty of riot. Provided at least one person is so liable, the other members of the
group. if they have the appropriate mens rea, may be guilty of aiding and abeuing
riot™ or of a lesser offence, such as violent disorder. Violence for this offence.
and! for the oftences of violent disorder (section 2) and using threatening abusive
or insulling words or behaviour (section 4), means any violent conduct towards
property or persons. whether or not damage or injury is caused or intended
(section 8). For this offence. and for the offences of violent disorder, afiray and
threatening, abusive or insulting behaviour. the definition of the offence is in
terms of unlawful violence.® The definition of violence concentrates on the
conduct rather than the consequences of the violence and section 8 provides that
violence: “is not restricted to conduct causing or intended to cause injury or
damage but includes any other violent conduct™. To assist in proving & common
purposc. 1t is provided that: “the common purpose may be inferred from con-
duct” (section 1(3))."* The conduct of the “persons who are present together™
must be such as could cause a perron of reasonable fitness present at the scene
to fear for his personal safety. For this offence. as with those of violent disorder
(section 2) and affray (section 3) no person of reasonable firmness need actually
be. or be likel: to be, present at the scene. In common with all the offences in Part
L. rive wiay be committed iu private as well as in public places (section 1(5)).%*
1t must be proved that a person accused of riot either intended to use violence or
was aware that his conduct may be violent (section 6(1)).** For the purpose of the

™' See for example. For!  Metrapolitan Police District Receiver [1921] 2 K.B. 344.

* R v Jefferson 99 Cr.App. Rep. 13, CA.

** Violence justified on the grounds of. for example. reasonable force in self-defence. is not unlawful:
R. Rorhwell [1993] Crim. L.R. 626. CA.

** For example by making the same gestures, or as in op. cit, celebrating England’s viclory over
Ecypt in a football match. 1

™ Since the offences in Pt 1 can be committed in a public or a private place (subject to certain
exceptions for private dwellings). there is no need for a definition of public place in this Par.

** For all offences in Pt 1 of the Act a provision is made with regard to those who are intoxicated. A
person whose awareness is impaired by intoxication, whether by drink, drugs or other means, shall
be aken 1o be aware of “that of which he would be awure il not intoxicated, unless he shows cither
that his intoxication was not self-induced or that it was caused solely by the tuking ... ol a substance
in the course o' medical treatment.™ (s.6(5)). '

27-01Y



27-020

27-021

632 COERLEDOM OF ASSFMBLY AND ASSOCIATION

Riot (Damages) Act 1886, “riotous” and “riotously” are to be construed in
accordance with section 1 (s.10(1 1).57 Riot is an arrestabie offence by virtue of
section 24 of the Police and Criminal Evidence Act 1984, ’

L}

Violent disorder (section 2, Public Order Act 1986)%

This is a wide offence covering both the actual use of violence and the threat
of violence. The offence requires that threc or more persons present together use
or threaten vnlawful violence and that their co. iuct. taken together, would cause
a ¢hypothe. :al) person of reasonable fitness present at the scene 1o fear for his
personal safety. There is no need for a common purpose on the part of the three
or more persons.*” which marks an important distinction between this offence
and riot and may explain why violent disorder a more frequent charge than that
of mot Nor is it necessary for violent disorder that the persons concerned used
or threatened unlawful violence simultancously (secuop 2(&)). The mens reu is an
intent 1o use or threaren violence or an WWarcness that conduct may be vinlent or
ihreaten violence (section 6(2)). The offence of violent disorder is triable either
wav. and is an arrestable offence by virtue of scction 24 of the Police and
Criminal Evidence Act 1984.” The off :nce of violent disorder may be used in
respect of behaviour that would not give risc O serious public order problems.

Affray (section 3, Public Order Act 1986)" u

Section 3 provides that a person is guilty of affray if he uses or threatens
Lilawerul violence towards another and his conduct is such as would cause a
(hy dothetical? person of reasonable firmness present at .he scene 10 fear for his
personal safety (section >(1)). Where 1wo of more persons use or threaten the
unlawful violence, it 1s the conduct of them taken together that must be con-
sidered for the purpose of section 3(i) (section 3(2)). The threat of unlawful
Liolence must be a physical threat and cannot be made by the use of words alone
(section 3(2)). N ddiis secliui, uniike sections 1 and 2, viclence does not include
violent conduct towards property (section §), The provision that affray may be
committed In private as well as public (section 3(5)). and that no person of
reasonable firmness need actually be, or be likely to be, nresent at the scene.
means that a fight in & private house could amount 1o the pubiic order oifence of
atfray. The mens rea ‘s the same a5 for ihe offence of violent disorder (section
£ 2y, and n constable may arrest without warrant anvene he reascnably suspects
is committing affray (section 3(6)).%* Thisds a more limied power of arrest than

 Also the Merchant Shipping Act 1894, 5.515.

< Any enactment ir force "efore s.10 came into effect. which onained the word “riut” or cograte
sxpressions, which would have been construed in accordance with the common law offence of ot
is 1o be construed in accordance with s.1 (5.10(3)).

“* For clement. which this offence has in common with riol, see earliet section.

g v tfahroof (1988) 38 CrApp.R. 317- it was held in R. v. Hebron [1989] Crim.L.Rev. that being
present at the scenc ol 2 fight where bottles werc being thrown at the police and threats being made.
was sufficient. -

% The penalties on cunviction on indictment are up to five years imprisonmcnl.’or a fipe or both: on
summary coiviction up (o six months imprisonment or a fine not exceeding the statutory max-
mum.

1 For elements which this otfence has in common with riot, see earlier section. The meaning ol this
. sction was considered by the House of Lords in i v D.P.P [2001] 2 WL.R. 765.

X [n R, v Dixon 119931 Cri.nL.R. 579, it was neld that where the defendant set his do7 0 police
uificers with the words, “Go on. g0 or”, the dog was being used as a weapon. and the conduet
amounted to atiray

% The mode of trial and punishment 15 (he same a5 for violent disorder. except that on conyiction on
indictment the maximum term of imprisonment 1s three years (8.3¢7)).
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that which applies 1o sections | and 2 by virtue of section 24 of the Police and
Cnminal Evidence Act 1984, 11 is likely that the common law power 1o arrest
without warrant for an actual or threatened breach of the peace will be available
in circums}ance:- which would amount 1o an offence under sections 1. 2, or 3.

Threatening, Abusive. Insulting Words or Behaviour: Disorderly Conduct
Three ofiences. tound in the 1986 Act. cover a variety of words or behaviour
and have several elements in common. The most serious offence is secuon 4.
which has similarities with section 5 of the Public Order Act 1936 (which was
repealed in 1986). Section 4A was inserted by section 154 of the Criminal Justice
and Public Order Act 1994: although section 5 is the least serious of the three
offences. it is one of the most controversiaj sections in the 1986 Act. Seection 31
oi the Cnime and Disorder Act 1998 provides three separate offences which applh
if an offence committed under sections 4. 4A or 5, is “racially aggravated™ "

Threatemng, abusive or insulting words or behaviour (section 4\
There are two ;:llcnml'ive limbs to section 4. The accused must either

(@) use towards another person threatening. abusive or insulting words or
behaviour. or

(b) distribute or display o another person any writing. sign or otier visible
representation which is threatening. abusive or insulting.

In either case. the sccused must do so with an “intent to cause that person 1o
believe that immediate unlawful violence will be used against him or another by
any person. or Lo provoke the immediate use of unlawful violence by that person
or another. or whereby thai person is likely to believe that such violence will be
used or it is likely that such violence wil] be provoked™ (section 4(1)). This list
of possible consequences of the accused’s words or behaviour covers a wide
spectrum, and makes section 4 potentially far reaching. In considering the
“likely™ effect of the accused's conduct. the existing law, whereby the accused
must “take his audience as he finds them. s may continue to apply. although
considerations of Articie 10 and 11 E.C.H.R. may result in a different conclu-
sion.

The words “threatening. abusive or msulting™ appeared in section 5 of the
1936 Act and it is likely that the cuses interpreting them appiv 1o sections 4. 4A
and 5.* In Cozens v. Brutus® it was held that “insulting™ must be given its
ordinary meaning: “it is a question of fact in each case and not a question of

“* For the definition of “rucially ageravated™ see 5.28 of the Crime and Disorder Act 1998; a racially
sgeravated offence una.r the Crime and Disorder Act is punishable more severely than an offence
under the Public Order Act. sce 5.31(4)(5). The offences of riot. violent disorder and aflray are not
covered by the 1998 Act. since the penalties for these offences were considered adequate.

" Jordan v. Burgovne [1963] 2 Q.B. 744. DC. and see A, T, H. Smith [1987] Crim.L.R. 156 at p. 164
for an argurent 1o th‘ Cf)i'lll':ir_’

™ For example Sinicack 5. Rhodes (1977) Cr.App.Rep. 192, DC: Jordan v. Burgovne [1963] Q.B. 744
(DC). The words “threatening abusive or insulling™ are also constituents of ss.18(1). 19(1), 20¢1).
2HL), 2301) of the 1986 Act,

“"11973} A.C. 854, HL (anti-apartheid demonstration on Wimbledon tennis court: spectators angered,
but not insulied). ¢f. Masterson v, Holden [1986] | W.L.R. 1017, DC. (Overt homosexual conduct in

Oxford St at 1.55 a.m. Justices *most likely 10 know what 15 insulting behaviour™ at that hour in that
place,
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law.” Provided the conduct is “threatening, abusive or insulting™, it is not
necessary that anyone who witnessed it felt threatened erc.”
The accused has to be shown to:

‘i) intend. or be aware that his words or behaviour wwards another person is
threatening, abusive or insulting (s . 3)); and

(1) {a) that he intended to cause another person to believe that immediate
unlawful violence will be used against him or another; or
(b) that he intended to provoke the immediate use of violence by another
person, or
(c) that another person was “likely to believe that such vioience?® will be
used or 1t s likely that such violence will be provoked™ (s.4(1)).

Section £ requires the threatening, abusive or insulting words or behaviour to
be used towards another person. or distributed or displayed to another. In Arkins
DR where the accused’s threats were made with respect to a third party who
was not present at the tume, there was no otfence. In Horseferr: Road Stipendiary
Magisirate, ex p. Siadaran® the Court of Appeal upheld a refusal by a magistrate
0 ssu a summons against Penguin Books Lid for an otfence under section 4 in
respect of the publication of a hook by Salman Rushdie which was regarded as
offensive by most Muslims. on the basis that there was insufficient evidence of
a threat of immediate unlawful violence. It suggested that immediate did not
meun instantaneous. but that it had to be likely that: “violence will result within
a reiatively short period of time without any other intervening occurrence.”

An offence under section 4 (and sections 4A and 3) can be committed in a
private as well as in a public place. but excluding, in cffect, domestic disputes
(sections 4(2), 4A(2) and 3(2)). A constable may arrest without warrant anyone
he reasonably suspects is committing an offence under section 4 (section 4(3)).
For this offence. and the offence under section 3, the police could also, in certain
circumstances. rely on their common law powers of arrest without warrant in
connection with a breach of the peace; and their powers under section 235 of the
Police and Criminal Evidence Act 1984, Otfences under this section are triable
summarily oniy.’

Harassmenr. alarm or distress (sections 4A and 3) ’

Two turther summary oifences. covering harassment alarm or distress were
introduced to deal with the types of antisoeial behaviour prevalent in particular
in wnner city Jreas. but which did not fail under section 4. Such behaviour is
frequently directed at vulnerable groups such us the elderly and ethnic nunoney
2roups. Section 1A was introduced to fill a perceived gap in the law and provide
for a similar, but more sernous offence than that found in section 3.*

" Parkin v. Nerman (14330 Q.B. 92, Marsh v Arscott ( 1983) 75 CrApp.Rep. 211. DC.
" Which must be immeciice snlawtul violence, see below.
" T1989Y 39 Cr.App.R. 199, DC.

119911 1 Q.B. 260.

- The penaities are imprisonment tor up o ~ix months or i iine not exceeding level 3 on the standard
weale. ur aotn Where 4 person has been ried on indietment for violent disorder or atfray, and found
20U uiity. the urv may, as an alternanve. ind mm ety of an otfence uader 5.4 15.7(3)).

" The ongin of this orfence wis a report (rom the Home Atfairs Select Commiee H.C, 271 093-943
whieh suggested o new offence of racaily mouvatea vioience: the Home Secretary rejected these
“utls. dut mstead iniroduced s 4A wiich s more seneral.
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Both sections are concerned with & person who either “i) uses threatening.
abusive or suluns words or behaviour, or disorderly behaviour or b) displays
any wrniling. s1gn or other visibie representauon which is threatening. abusive or
insulting™, (sections 4A(F1and 5(1).. In nerther case need the words or behaviour
be directed toward anothier. The discussion of the meaning of “threatening.
abusive and insujung ™. in section 4 appty here aiso.® “Disorderly™ is oniy found
In sections 4A and 5. it is not defined and whether or not the words or behaviour
are disorderly is a question of fact: no element of violence 1s required.® Nor are
the words “harassment. alarm or distress™ (found only in secuons 4A and 3.
defined: they are also questions of fact. Bo.i offences cun be committed in &
“public or private place” which in the context of sections 4A and 5 have the
same meaning as 1n section 4 (sections 4A(2) and 5:2)). There are addmonal
defences available under sections 4A and 5 that are not available under section
4. in each casc the onus of proof is on the accused. These are that he had no
reason 10 believe that there was anvone with hearing in sight who was likely 10
be caused harassment. alarm or distress: that he was inside a dwelling and naa no
reason to believe that his words. behaviour. wnting. etc. would be heard or seen
by a person outside that or any other dwelling: that his conduct was reasonable”
(sections 4A(3) and 3(3)).

For an offence under section 4A* the prosecution does not have 10 show that
the defendant's threatening elc words. behaviour or display were directed
towards another person.” The differences between this offence and section 5 are
that the prosecution must show that the defendant intended to cause harassment.
alarm or distress and that an actual victm (not necessarily the one intended)
suffered accordingly.' The reluctance of such vicums 10 go to courl and give
evidence may reduce the effectiveness of this oftence. The power ol arrest and
penalty is the same as that for section 4.

An offence under secrion 5 is committed in respect of the same type of words,
behaviour'' or display as that found in section 4A. and it must be “withi the
hearing or sight of a person'* likelv to be caused harassment. alarm or distress
thereby ™ (section 5(1)). There is no need for actual harassment, alarm or distress.
it is sufficient that the words or behaviour are likely to cause that person
harassment. alarm or distress.'" The accused must either intend or be aware that
his words, behaviour, writing. elc. is threatening. abusive or insulting or he

intends or is aware that his behaviour is or may be disorderly (section 6(41). It

a person engages in “offensive conduct™. which means conduct which a police
officer reasonably suspects 10 constitute an offence under seclion 5 (section 5(5)),
and the police officer’s warning to stop such conduct is ignored. then the police

Sante.

" Chambers v. D.PP [1995] Crim.L.R. 896.

7 An objective test In determining this, account may be taken of all the circumstances. including the
reasons for the delendant’s conduct: Morrow v D.PP [1994] Crim.L.R. 58. DC.

" The penalues for this offence are the same as for s.4.

“cf <5 below.

" Unlike ss.4 and 5. s.4A does not specifically require the prosecution 1o show that the defendan
miended that his words. behaviour ete. 10 be threatening eic. or be aware that this wis the case: it 15
assumed that this s aiso required for s 4A

"In Vignen v DPE (1997 Chm.LR, 280, DC. it was aceepted that it wis open 1o the magistrates
1o find that instaliing & mdden video camera i a changing room Iell within the behaviour prohibned
by .5,

' Which has been beld 10 include u police officer: D.PP v Orum [T989] | W.L.R. 88.

' Which can include alarm ete about the satety of a third pany, Lodge v. D.PP, The Times. Oclober
26, 1988, DC.
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oificer who aave the warning. or another police officer."* may arrest that person
without warrant. The power to arrest is essentially o preventative measure. '™ This
is potentially a very wide offence and its use. application and interpretation has
been controversial.'” The Human Rights Act 1998 may provide scope for argu-
ment as o its application.

Some general statutory offences and corumon law provisions

There are a variety of offences which could apply in public order situations.
and which were enacted without any consideration of the need to provide for
freedom of assembly. Should any dispute arise today, then a court should attempt
to interpret and apply them “as fur as it is possible to do s0” in a way which is
compatible with Convention righis {section 31 of the HRA Act 1998). A public
authority which seeks to rely on or apply the provisions of these statutes should
hear in mind its ooligation in section 6 of the HRA Act.'”

Highwavs Act 1980

Wilful obstruction of the highway without lawful authority or excuse Is a
summary offence under the Highways Act 1980. 5. 137. There is a power of arrest
without warrant under the general airest conditions provided by the Police and
Criminal Evidence Act 1984, s.25. It is not necessary for the prosecution o prove
that anvone wus actually obstructed. nor is it a good defence that there was a way
round rhe obstruction. or that there was no intention to obstruct, # although these
facts may 2o to miuganon. The courts have for some ume looked at this offence
in the wider cont=+1 of freedom qt' assembly.

a Hirse v, Chier Constable «; Y rkshire'” the Divisional Cournt considered this
section and suggested that in decndmz whether there was an obstruction it should
he asked whether what was being done-was incidental to the right of passing and

epassing. [f not. than there was an obstruction. but it would not amount.to an
oriﬁ.nc.c if it was a reasonable obstruction. In considering this question Qtton J.
suggested that account should be taken of the fact that the defendants were
axercising rights of assembly and demonstration. In D.P.P. v. Jones™ Lords [rvine
and Hutton referred 1o the right to peacetul assemblv on the highway-": Lord
Hutton suggested that this nght w ould be unduly restncted it it could not in yome

Sircumstances be exercised on the public highway

The Public Meenng Act (908

The offences created by this Act are ones designed Lo protect free speech and
nublic protest. but they have been used very little. Under this Act. as amended by
the Public Order Act 1936, disorderly conduct designed (o break up a lawtut

‘ The Public Order ( Amendment) Act 1996 was passed (o cure a defect in the onginal 5.3 highlighted
NOPP v Hancock and Tuitle | 19931 Cnm.L.R. 139, whereby the constable who effected the arrest
had 1o be the constable who had sdimimistered the warning.

“The penalty -~ . e o7 2xceeding level 3 on the standard <caie
Ses Andrew Ashwortn.  nminalising Disrespect ™, [1995] Cnm LR, 98, 5
inte, para. 22-016.
Veronesemith v Jenkiny | 1963] 2 0.B. 3ot DC. This was in fact under the sinudar provision i the

1959 Highwavs Act
“11986) 85 Cr.AppR, 1=

wargug) 2 AC. 2
The cise was ot on =137 Lord Clvae aid not go as tur is Lords Irvine and Hutton in recognising
L common law TR o dssemble on the lighway, and Lords sivnn and Hope dissented hrom (nis

IFIDOSITTON,
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public meeung i+ u summary offence. However. the fact that a meeting s held on
the lmghway 18 not enough n itself to make the meetung unlawful tor the purposes
of the Public Meeung Act 1908, in the absence of some other element such as
obstrucuon.= Under the Act of 1908, as amended. il a constable reasonably
suspects any pgrson of commilting an offence under that Act he mun. 11 reauested
by the chairman of the meeting, require the person 1o give his name and address.
If the person refuses to give his name and address. or gives g false name and
address. he is guiliy of an offence. The constable mayv arrest withow warrant 1f
the ‘person refuses 1o give his name and address. or if the constable reasonabiy
suspects him of giving a false name and address.™

Obstructing or assaulting ¢ police officer in the execution of his dun-="

Cases such as Dumcan v, Jones demonstrated how these offences which were
intended Lo be detensive or prevenuive weapons became used by the police as
offensive or pumuve weapons.” The Human Rights Act will reauire a reconsid-
eration of this approach in the context of pubhc protest.™

Miscellaneons Ofjenices and forts

A wide variety of offences and torts could be committed by those taking part
in assemblies, processions and demonstrauons. These include incitement 1o raci!
hatred.*" sedition.”™ and oftences connected with the possession of an offensive
weapon in any public place.™ In addition there are general laws govemning
criminal damage. the possession of firearms and explosives. and offences agansl
the person. A public procession may easily involve the common law offence of
pubhc nuisance. A public nuisance will be caused if the user of the highway.
although reasonable from the point of view of those taking part in the procession.
is not reasonable from the point of view of the public. This question depends on
the circumstances of the case. and may be affected by the numbers taking part.

the occasion. duration, place and hour. and also whether 11 obstruction is trivial,
casual. temporary and without wrongiul intent.™" The 1 - nuisance may als
apply. Unreasonable interference with the nghis of ¢ © - to use the highw.
could be a species of the tort of private nuisance. which Cgiverise 1o an o

-for damages or the granung of an injuncuon.™ In © hght of Arucle

E.C.H.R. itis suggested that nuisance. whether public or private. which has be-
luile used in the context of assembiies and processions. is unlikely to be relied
upon in the future.

** Burden v, Rieler [1911] 1 K.B. 337. DC

' See Police and Criminal Evidence Act 1984, .25, £.26 and sched. 7.

“* See ante parz, 22019 ¢ seq.

(19317 1 K.B. 218,

*E. C. S Wade. “Police Powers and Public Meetings™, (1937) 6 C.LJ. 175: T. C. Dainuth.
“Disobeying a Policeman-A Fresh Look at Duncan v, Jemes™ [1966] P.L. 248

27 See Redman-Bate v DL, The Times. July 28, 1999, 12000} H.R.L.K. 24y,

*anic, para, 25-010 '

= ante. para. 25009,

* Prevention of Ciime Act 1953, as amended by the Public Order Act 1986. the Criminal Justice Act
1988 as amended by the Offensive Weapons Act 1996,

" Lowdens v. Keaveney [1903] Irk, 82: R, v Clark [1964] 2 Q.B. 315. CCA where a conviction lor
incitement Lo conumit nuisance was quashed becanse the jury had not been direcied 10 consider
whether or not there was a reasonable use of the highway,

= Thonas v NUM.T1985) LRILR. 136, at p. 149, See Hazel Cany [1985] PL. 542, News Group

Newspapers Lid and others v 8.0.G.A T "8211986] LR.L.R. 336. Hunter v. Canary Wharf Lid [1997)
A.C. 655,
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Meetings addressed by a n ember of a proscribed organisation

The Terrorism Act 2000, scction 12 makes it an offence to organise or o speak
at & meeting in the knowledge that the meeting is to be addressed by a person
who belongs or professes 1o belong to a proscribed organisution.”* A meeting for
the purposes of this clause is a gathering of three or more persons, whether or
not the public is admitted. It is ngt necessary that the speaker or organiser
supports the proscribed organisation, or any form of terrorism. It 1s questionable
whether section 12 is compatible with Articles 10 and 11 of E.C.H.R.

Picketing ™

The word picket is used to describe those who gather outside a particular place
with the aim of persuading others not to enter. Although usually connected with
industrial disputes, this is not necessarily the cuse.’® There is no legal right to
picket as such, but “peacetul picketing™ in industrial disputes has long been
recognised as being lawful. There is therefore a statutory treedom or liberty to
pickel peacetully in certain circumstance. The present law is contained in the
Trade Union and Labour Relations (Consolidadon) Act 1992 (TULRA), 5.220.
This provides that: :

“leshall be Tawtul for a person in contemplation or furtherance of a trade
dispute to attend—

ta) at or near his own piace of work, or (b) if he is «n official ol a trade
union. at or near the place of work of a member of (Hat union whom he is
accompanying and whom he represents,

for the purpose only of peacefully obtaining or communicating information, or
peacefully persuading any person to work or abstain from working.”

The immunity given by this section is to attend at or near certain places for
particular purposes, so that such atendance does not of itself constitute the torts
of trespass™® or nuisance. or the criminal orfences of obstructing the highway or
“watching or bhesetting.”™" However. this mav not be the case where mass
picketing (infrat is invoived. The immunity siven o those covered by section
22005 in respect only of peacetul pickeung, which means without causing a
weach of the peace. ™ [tis also only inrespect of the atlendance of pickets Tor the
purposes set out in the section. and it the attendance ot the pickets 1s for any other
purpose the immunity is lost.™ The predecessor to section 220 was described in
Broome v D.PP™ us giving a narrow but real immunity. which gives: “no
protection n relanon to anything the pickets may say or do whilst they are

" As defined by the Terrorism Act 200 ). section 3

" Originally a military term for a sma. detachment of troops, (rom the French proguer

“e.e. consumer picketng and see DA v Fidler [1992] 1 WL.R. 91 where a group of people
wsembled outside an abortion clinic with the wim of dissuading women from entering.

" The application of the law of trespass to pickeune snould now be cansidered LnJ the hight of Jones
PR ente wich could allow piekets o clum that a peacetul, non-obsiructive picket line s aot
irespass (o the hughway, 542 of the Criminal Justice and Police Act 2001 tanre. pica. 2T=0040 1~
cxpressly stated not o apply o lawrul micacting under TULRA.

D24 TULRA 1992, re-enacting .7 ol the Comsprracy and Protection of Property Aot (873
nmrrel.

T Plddineron v Bares (1Y6l] LW ILR. (62,
Lo Dman v Bednrer 1907 1 Q8 0L DC.
Ia7d) AC, 387
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attending it what they sav or do is itsei” unlawiul ™" Any pickets who are not
covered by the terms of section 220. run the nisk of commitung the same rangy
of criminal offences and torts as any other demonstrator. In addition they can be
sued for certain industrial torts. such as inducement 1o breach of coniruct o
prosecuted 1or one of the offences in section 241 ot the TULRA** which wciude:
mtimidating an¥ other person with a view to compelling®” lim 0 abstain trom
doing any act which such other person has a legal right 10 do: and waiching and
besetting the place where another person works. with the same view. ™

Mass pickering

Although mass pickeung is not unlawful under section 220. the greater the
number of pickets invoived. lir easicr 1t will be to infer a purpose other than that
of peacefully obtaining or communicating information. In Broome . D.P.P. Lord
Reid said that in a case of mass picketing “it would not be difiicult to infer as
matter of fact that pickets who assemble in unreasonabiy large numners ao have
the purpose of prevenzing free passage™ —in other words 4 purpose outsiie the
limits of section 220. In Thomas v. N.U.M._(Soutl: Wales Area) and otners™ Scou
J. suggested that: “mass picketing—by which 1 ungerstand 10 be meant picketing
so as by sheer weight of numbers to block the entrance (o premises or Lo prevent
the entry thereto of vehicles or people— . . . is clearly both common law nui-
sancesand an offence under section 7 of the (Conspiracy and Protection of
Property Act)”.*” Although there is no statutory limit to the number of pickets.
the Code of Practice on Picketing.*® while recognising this.*” goes on 10 suggest
that: “pickets and their organisers should ensure that i general the number of
pickets does not exceed six at any entrance 10 4 workplace: frequently a smaller
number will be appropriate.™® Scott J. in Thomas v N.UM. was cleariy infiu-
enced by this guidance since the injunction granted was 1o restrain the organisi-
tion of picketing at colliery gates by more than six persons.”' The suggested limit
of six pickets may need to be read in the light of Article 11 of the E.C.H.R.. since
the peacefulness or otherwise of a picket line should depend on the attitude of the
pickets and not on an arbitrary number of pickets. It may be that the provision on
numbers could be regarded as necessary in a democratic society 10 preserve
public order. ; -

Breach of the peace™
The most important powers relied on by the police in connection with the
maintenance of public order at picket lines are those connected with breach of the

4 ihid.. per Lord Salmon at p. 603.

2 Gee Francis Bennion. “Mass Picketing and the 1875 Act™, [1985] Cnim.L.Rev. 64, which discusses
the use made of the predecessor to s.241 during the 1984/85 miners’ dispule.

4300 D.PP v Fidler [1992] 1 W.L.R. 91 it was held that watching and besetting 1or the purpose of
persuasion as opposed 10 coercien did not fali within the section.

44 The Protection from Harassment Act 1997 is sufficiently wide 1o apply 1o the mere presence of
pickets. if they cause alarm or distress to any person on more than one occasion

*ane, wp. 598,
11985} LR.L.R. 1365,
AT ibid.. e p. 183,

= Originulhy published in 1980, The present revised and reissued version (Muy 19920130 force as
il made under 5.203 of the TULRA 1992

* para. 47,

*opara. 51,

S See ulso News Group Newspapers Licd v. S.0.G.A T, "82 [1950] LR.L.R. 337

2 ante, para. 27-008. '
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peace. These powers. backed up by the olfences ol obstructing and assaulting a
police officer in the execution of his duty.™ and obstructing the highway, have
cnnhled the police to limit hoth the number of pickets.™ and their activities.” The

estrictions now recognised as applying to police powers to keep the peace apply
10 the use of these powers in the context of picketing.

Public Order Act 1956 |

Various aspects of this Act have significance for the legality of picketing and
associated activities. All the offences *» Part I could be used in respect of non
peacetul picketing. Of particular signilicance are the offences of violent disorder
(section 2), threatening behaviour (section 4), intentional harassment (section
<A and disorderly behaviour (section 3). The most important section so lar as
picketing is concemed is section 1477 which enables the police to impose
conditions on an open air assembly of more thun 20 persons in a public place.
This allows the police to limit the location, duration or size ol a picket. Although
the extensive common law powers of the police in effect enable them to impose
such restrictions on pickets. it 15 only where it 1s necessary to do so o keep the
peace. Section |4 extends the grounds upon which the police may impose
condittons on assemblies to include a reasonable belief that the assembly will
result in serious disrupuon to the life of the community™ or where there is a
reasonable belief that: “the purpose of the persons orgamising (the assembly) is
the intmidation of others with a view to compelling them not to do an act they
have a right to do, or 1o do an act they have a right not to do.” The powers
avarlable to the police to seek to ban trespassory assemblies (sections 14A, [4B
and 14CY could be used in the event of a long strike. such as that of the miners
in 1954/35. The general requirement o give advance notice of public processions
csection 11 is likely to limit the possibility of mobile demonstrations in the
course of industrial disputes.

Sporting events

The levels of vioience and zeneral public order problems at sporting events,
and in particular at football matches. led to the enactment of specific legislation.
The Crminal Justice (Scotland) Act 1980 and the Sporting Events (Control ol
Alcohal, ete.) Act 1985 both aimed to reduce the perceived cause of the problems
hv creating otfences i connection with the carrving of alcohol on coaches,
rains. and vehicles adapted to carry more than eight persons (section 1A} where
e principal purpose of the jourmey is to 2o o or from a “desienated sporting
cvent”. 7t Both Acts provide for orfences connected with drunkenness at desig-
auted sports grounds, and reulate the sale and supply of alcohol within sports
urounds. Additional oriinces were introduccd by the Football (Ofiences) Adi
1991 with respect to misbebaviour at a “designated football match™. These
include otfences of throwing objects (section 2),*” chanung of an indecent or
racist nature (section 3). and pitch invasion (section ).

' anre, para, 23N ot veg.
* Prddington .. Bures || il WL R INE, F

* Tveran v Balmer 11967 1 ) B 91, DC,

ante, para. 27-011 er veg.

mee. para. 27012 of vea.

* This can mglude not nly parucular sporting events. but also classes of such events, and can be
nade 1n respect of evenis pulside Gireat Britan,

" ~.8 of the Public Order Act 1987 could also apply .o throwing objeets. but 1 would be more ditticuit
lur e prosecution [ prove,
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Banning orders

Part IV of the Public Order Acl tas amended by the Footbal (Offences and
Drsorder) Act 1999 ang (e Football ( Disoraer) Act 2000, provides a procedure
whereby a persor wio dppaurs betore 4 count for an ofience of actual o
threatened violence 10 PEMUL Or propenty committed 1 connecnon with
prescribed football match. may be subjecied to 4 domestic banming order (section
300 Such andoracr preciudes the Person concerned from atiending football
maiches for a specified period. There 1S provision in section 37 for the Secretarv
of State. by order. 10 exiend these orders to otner sporting events. Domestic
banning orders can oniv be made with Fespect o matches in England and Wales.
The Football Spectators Act 1989. as amended. aliows a courn 10 make an
mternational banming order 10 prevent those convicted o' the offences specified
in Schedule 1 of the Act. from auending football maiches outside England and
Wales.*" Additions powers are available under the 2000 Act 10 enable the police.
in specified circumstances. 1o prevent people from leaving the country while thex
seek a banning order. and 10 allow the nolice 1o detain a person for up 1o six-hours
while thev make turther mauinies bejore seehing o banning order,

I1. FrREEDOM oF ASSOCIATION

L}

Article 10 on free speech and Anicle £ 7.H.R. are relevant here. Anicle
I'l recognises the right to form and Join L 4 Luion. and impeses an obligation
on States to “both permit and make possinie™ the freedom tor individuul trade
unionist 1o protect their nights.®! Restrictions on these rights are permissable jf
they fall within Articles 10:2) or ] 1(2). These have been interpreted 1o allow, for
example, special restrictions on the political activities of civil servants and local
government officers.®* Apart from certain restrictions on these groups and also on
the police and members of the armed forces. there are relatively few Jegul
restrictions on the freedom 1o form and Join associations for political or other
purposes: those that exist are concermned mostly with terrorism or other types of
violence,®*

Proscribed organisations

The Terrorism Act 2000 reforms andextends existing counter-terrorism legis-
lation and put it on a permanent basis.®* Part 11 deals with proscribed organisa-
tions. the law on which is now the same throughout the United Kingdom. Section

" An international football banning order can also be made in respect of offences of another country
which correspond 10 those found in Sched. 1: corresponding offences under inter alia Scottish, Irish.
French and Ialian Jaw have been listed i an Order in Council,

“ National Union of Belgian Police v, Belgium (1975) | EHR.R. 578.

 Council for Civil Service Unions 1. United Kingdom (1988) 10 E.HRR. 26 vied and Others
v United Kingdom (2000) 29 EHRR. I,

“* Oher limitations are that the association does not involve o criminal CONspirag: iminal Law Act
1977, 5.1, or a civil conspiracy (which is a o),

“* The Act is based on proposals made in Lord Llovd of Berwick's Inquiry into Legislation: agains:
terrorism Cm.-3420 (1996, and the Government's response in Legistation avainst terrorism. Cm,
4178 (1998).

places the Prevention of Terrorism (Temporary Provisions) Act 1989, the Northern Ireland
ency Provision) Act 1996 and ss. 14 of the Criminal Justice (Terrorism and Conspiracy) Act
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3 provides a power to proscribe organisations. which are concerned in inter-
national or domestic terrorism®; sections |1 and 12 provides for offences in
connection with membership (or protessed membership) of proscribed organisa-
tions.”” including the pramotion of such organisations and of meetings in support
of them. The 2000 Act provides for the establishment of the Proscribed Organi-
sations Appeal Commirtee, to hear cases where the Secretary of State has refused
to de-proscribe an organisation. Human rights issues could be raised with respect
to the compatibility of future banning orders, parucularly if the body concerned
claims to be a political party.

It is un offence under section 13 for a person in a public place to wear any item
of dress or o wear. carry or display any article in such a way or in such
circumstances as o drouse reasonable apprehension that he i1s a member or
supporter of a proscribed organisation.

The wearing of **political”™ uniforms

{tis an offence under section 1 of the Public Order Act 1936 to wear in any
public piace or at any public meeting a uniform sigmifying association with any
pobilicas orgamsation or with the promotion ofany politcal opject. The Home
Secretary may give permission for the wearing of such uniform on a ceremonial
or other special occasion. The consent of the Attorney-General 1s necessary tor
the continuance of a prosecution after a person has been charged n court. In
O ' Moran v. D.P.P® men wearing dark glasses. black or blue berets and dark
clothing when escorting the coffin of a fellow supporter of the IRA in a funeral
procession ' ondon. were held te be wearing a uniform for this purpose.

The statutes azainst liveries and maintenance passed in Tudor umes were
repealed in the minereenth century as being no longer necessary. In the years
between the wars. however, the growth of militant fascist, communist and other
extreme organisations led. or threatened to lead. to serious public disorder.
Section 2 of the Public Order Act 1936 therefore enacted that if members or
adherents of any association of persons are: '

“ta)  organised or trained or equipped tor the purpose of enabling them to be
employed in usurping the functons of the police or of the armed forces
ot the Crown: or

by orcanised and trained or organised and equipped either for the purpose
of enabling them to be empioyed for the use or display of physicui force
in promoting uny political object of in'such manner as to arouse reason-
able apprenension that they are organised and either trained or equipped
tor that purpose.”

7 any <rson who takes part-in the control or management of the association
{1 50 organising or training its members or adherents, 15 guilty of an oftence
punishable by fine and 'mprisonment. The consent of the Attorney-General is

i
“ Terrorism as defined in section | adopts a wider detimtion than under the previous lewislaton.
“T Under the previous law there were separate proseription rezimes for Great Britain and Northern
Ireland. <ched. 2 ol the 20000 Act lists ail orgamisatons currently proscribed us being proscnbed
throughout the United Kingdom. The Home Secretary has power to add to or remove names {rom this
liste and 1t s likely that orgamisatons connected v in nternational terrorism will be added 1o the
Hist,
“*Which applies to Scotland.
" 1975] .08, S04, DC.
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necessury before initiating a prosecution under this section. A person charged
with taking part in the control or manegement of such an association may pieac
that he neither consented 10.nor connived ai the unjawful orgamisauion. traming
or equipment.”

"InR. v Jordan and Tyndall 1963 Crim R, 124, The Count of Appeal held that the fact (hai there
Was no evidence of actual anacks or plans for attacks on opponents did nol necessarily remove
grounds for “reasonable apprehension of tha purpose”,
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INTRODDCTION T Par: V]!

Tne preceding chapters. with the eacepuion of that on the European Commu-
mues. have all peer concerned with arcas of law that would hive been known 1o
Biackstone. The centre of pohincal power may have shifted over the centuries but
el ineory yhe legislature (Pariiament) and e execuuve ihe Crown) are the
bodies known 10 the common law from ume immemorial. The armed forces and
the police nowadavs derive their existence and powers from statute bul both
discharge the primary aury of anv state. 1o protect the hives and properly of its
ciizens from atack whether from ensfiies abroad or criminals at home. The
acquisition of natuonality and the control of aliens are equally areas of law as old
as the consutunion even if they are nowadays based on statgi.. In the nincteenth
century. however. the State began 1o recognise new obligations. To carry them
out it created orgamsations of 2 kind unknown in earlier times and gave 10 them
powers which were similariv unknown formerly It is with these new develop-
ments that the foliowing chapiers are concerned. The chapter on Crown Proceed-
MZs may secm 1o be out o1 place o such a discussion. Crown Proceedings is &
subject which has 11s ongins 1n the beginmings oi the Consutution but its modern
Imporwnee 1s not in connection witn ine position of the monareh in her private
capacity but with the position of the government and the many public bodies
which can claim. in the eves of the iaw. 10 form part of “the Crown.” Moreover.
despite the long history of the law relaung to the umgue legai position of the
Crown. the current law is explicabic only in the fighi ot the Crown Proceedings
Act 1947,

It is the law relaung 10 these new developments that can conveniently be
described as Administrative Law. 10 which must be added the law relating o the
control of the exercise o1 these statutory powers by the courts. Judicial Review.
Here also. the arigins f the law stretch back into history but the link between the
control exercised by the Court of King's Bench over justices of the peace 1n the
eightcenth century and the review of the legahty of decisions of local authoritics
and other public bodies is little more than a formal one.

In u book dealing with both constitutional and administrative law it is not
necessary to atiempt to define with any particularity where the line between the
1wo shouid be drawn. For practical purposes the fore-going general description
of the contents of the following chapiers could be said o suffice. It may seem
strange that writers and judges had disputed with vigour the very existence of
administrative law and the desirabiliny of the adoption of administrative law (if
such a subject docs exist) into the Jaw of the United Kingdom. To a large extent
the dispute is. or was. one of words. 11, by administrative law. is meant a system
of rules applicable 10 public bodies which are enforced in special courts. the
United Kingdom did not recognise udministrative law in 1885 and it does not do
so now. If by administrative law is meant that the ordinary courts possess a power
of review over the legalitv of adminisirative acts then clearly the United King-
dom does recogmse administrative law and presumably in that sense Dicey

"Sir William Wade and € Forssth, Administrative Law (8th .. Oxtord 20000 P P Crang.
Admitrstrative Law (4h ed . Sweet & Mavwell. 1090y,

* Supra p. 32,

" The date of the first edition ol Dicer's Tae Low of the Constiution.
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would approve.* The dispute may also be a political one. disguised ds a question
tbout law. The statement that a country dues not. or should not. have a body of
wdministrative law may conceal the writer’s political view that the. State ought
not to have the types of orgunisaton and undertake the tvpes of activities which
typically are regarded as falling within the scope of administrative law.

Since the decision of the House of Lords in O'Redliv v. Mackman® the courts
have heoun to use 4 new terminology in which they distinguish between private
law and public law. The latter. vague phrase is sutficiently wide 1o cover both
constitutional and administrative law. Indeed in those junsdicnons where the
Jistinction. borrowed from Roman law.” has long been foilowed public law
includes criminal law—although it may be doubted whether the House o Lords
had that area of law in mind. Lord Wilberforce has warned ol the danger ol using.
axcept as convenient shorthand. terms tuken trom other legal systems where they
belong and applying them out of context.” Certainly the discovery of public faw
and. even more. ol public law rights. unknown to private law. as a conseguence
of procedural retorms.* designed 0 rationalise the remedies available where
public bodies have acted unlawfully, was somewhat surprising. The availability
of remedies to liigants in cases where formerly the courts could not interfere
may, at least to the litigants concerned. seem to be proof of the merits of the new
distinction between private and public law.” On the other hand. it can be argued
that by the adoption of the terminology the courts have. i etfect. given them-
selves an almost unlimited power to decide when to sinke down decisions of
public bodies. untrammelled by earlier rules and precedents. Despite the general
terms in which the House of Lords has in the last few vears reterred to public law
iCis difficull o helieve that in effect it can meun more than adminisirative law,
[t can hardly be thought. lor example, that by reference to public law. the courts
would claim the nght twhich they have carefullv denied themsclves in the past)
t0 scrutinise the proceedings of Parliament or to set hmits to the legisiatve
competence of Parliament. " Nor s 1t likely that the actions of the zovernment in
the sphere of torergn arfairs are now susceptible  judicial review."!

The erowth of adminusirative faw =
Almost 100 vears ago Maitland pomted out that. at first sight. Parhament in the
cighteenth century got through more work than it did in the ninetecnth. But, on

1018 1 this sense that the judges nave congratulated themseives on wreuling 4 oody Wminstrative
taw: Breen v AL 11971 2 Q.B. 175, per Lurd Denning M.R.. anon v Aer Ve Zeadamd P18
VT RDR. K16 per 1ord Thplock,

THI9R3] MG, D57

In the Insttutes pubhc ww o~ derined as guod ad statim et Romanae s pee [’ v nie privale aw
« med e streutoruen wniiarem perttnet” L LS InoE s Digest Ulpran describes public taw as that
WG T sdCrs. (7 sacerdonaus, womagistraiihus convaiat 5 1 I

D [neithorne B.C. 119R4) A C. 262, See oo Parker L. ' Wundswormn 1.8.C. v Winuer
JON3) 3 WL.R. 363, CA: affimmed HL [1985] A.C. 461.

2001

I practice (e individual lineant s e more impressed By (he s ul an aclions fariing pecduse
1 wis nesun by what urned out 1o de e vrona procedure: see t1e crincinms on HUW R “Pubhie
aw, Provate Law and Judictal Revwew, [O%3) 99 QR Tob, anu the reputtal of those criiicsms

wv Wit 1, gL tPublic Law-iPrivate Law: Why e Divade? \ Personal Yiew, 186§ PL. 2200 penit
. S=nll -

e para, S1-012,

o By oo Veodveeans ) 198610 WL, BAT G

A\ ooy, cant catd Pndic it e e Saneteehdh Comnay 2ot W corintied

G 1 W, Artnurs, Withour ihe Law I8N
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INSpecuIon. i volume o1 statutes from tnat earher penoa conaned hittle that e
subsequeni ages would be regarocy i 'egisiution. Many Acts. public as well -
private. dealt with individua! cases ratner tnan atempled to oy down genera
ruics The pubiic acts tor 178, 1or exampic. inciuded

“an act for establishim: & workhouse at Havening. an aci 1 enabie the King &
license @ plavhouss &0 Margate. an act 10r erecung a house Of correcuon 11
Middlesex. an act tor mcorporating the Clvde Manne Society. an act fo:
paving the town of Cnelienham. an act for widening the roads 1in the borougt.
of Bodmn. Fuliy nalf of the pubhc acts are of this pettv local characier. Then
as to the private acts. these deal with particular persons: an act tor natralizing
Andreas Emmenct. an act for enabling Comnehus Saividge to take the surname
of Tunton. an act 1or rectifving mistakes in the marmage settliement of Lord and
Lady Camelford. ai act w0 enabie the guardians of Wilham Frve 1o grant
jeases. an zet o dissolve the marmage berween Jonathan Twiss and Francis
Dol Tnen there are almost countiess acts 107 enclosing s, that and the
aner common. One s inclined 1o call the fast century the century of provilegiu
I seems atraid to rise o the dignity of & general proposiuon. it wili nou sas.
“All commons may pe enciosed according 1o these general rules.” "All aliens
may become naturalized if they fulfil these or those condiuons.” “All boroughs
shall have these powers for widening their roads.” "All marmages may be
dissolved if the wife's adultery be proved.” No. it deals with this common and
that marriage, ™"

In the nineteenth century. however, soon afier the Reform Act of 1832 Farliamer
began. in Maitland’s words again:

“to legislate with remarkable vigour. to overhaul the whole law of the
countrv—caimnal law. property law. the iaw of procedure. every department
ol the law—but about the same ume it gives up the attempt to govern the
country. lo say what commons shall be enclosed. what roads shall be wid»n !
what boroughs shall have paid constables and so forth. It begins to Ja

general rules about these matiers and to entrust ther working ¢ o
officials. 10 secretaries of state. to boards of commissioners. whe for this

purpose are endowec¢ with new statutory powers. partly t the law
courts. ™

In this outburst of legislauve acuivity 1s to be found the ongins of that arcu of law
now generally regarded as administrative law.

Maitland attributed Parliament’s anxietv in the eighteenth century io govern
the country by deciding individual cases itself 1o jealousy of the Crow n. Memaor-
ies of the power of the monarch were oo recent: by the nineteenth century that
fear had receded. But. at least equally important. was the transformation wrought
by the Industrial Revolution. Without that Bentham. Brougham and others might
have called for reform in vain or. if it came. it would have taken a different form:
“Watt and Stephenson were much more responsibie for undermining the dom-
inantly feudal legal svsiern expounded by Biacksione. than Bentham and

""F W, Maitlane, Constilutionu! Hisiory of Engiand (1908) p. 385
“op. citop. 384



650 INTRODUCTION TO PART VI

Brougham.”'® The concentration ot people in large cities presented new prob-
lems in sanitation, pubiic health and housing. Working conditions in mines and
ractories produced calls for legal reguintion. The construction of canals and
rmlways was possible only because Parfiament was prepared to grant to the
cumpanies powers to acquire land compulsorily where the owners refused (o sell.
Cducation came Lo be seen as a concern of the government in the puniic interest
4s well as for the benetit of individual citizens. In this century the State has
further concerned itself with making provision for a wide range of financial
payments 1o the elderiy. the unemploved and others in need. From compulsory
purchase the legislature has progressed to attempung generally 1o control the use
t0 which land is put through various Town and Country Planning Acts. From
detailed legislation restricting and regulating the activities of money-lenders and
hire purchase companies the legisiature has proceeded to make general provision
for the oprotection of consumers when obtaining credit in one form or
another.'™”

The consequences of these legistative developments from 1832 onwards
largely form the subject matter of the succeeding chapters of this Part. Parfiament
has entrusted the carrying out of legislauen to bodies vl vanous xinds. whether
clected local authorities or non-elected public corparations of widety ditfering
composition and constitution. These hodies may be under duties o provide
services or have powers to ensure complince with statutory standards. Duties
and powers. too. may be conterred on individual ministers. Legislaton cast in
wide. weneral terms and often dealing with highly techmical subject matter
requires more detdiled implementation by rules and regulatons. usually but not
always made by ministers (Chapter 29). Disputes relating 1o the provision of
services and (he regulation of acuvities may be best dealt with by particular
(ribunals established outside the structure of the civil and criminal courts (Chap-
.er 30). The increase in the powers of ministers and the proliferation vt bodies
with the tegal apiiity o affect the rights and dutes of citizens tand public bodies)
has led to the recogmition of the need for procedures to deal with 2nevances of
varous xinds relatng o the working of the administration (Chapter 241, Where
it is alleged hat the administration has acted in such a way rhat it has exceeded
s legal powers the appropoate remedy 15 recourse 1o the Courts 1 Chupters 31
ind 32). Finaily something must be waid about the cases 4nd circumstances in
vhich the runts and Gutes of puplic oinclals and bodies under (he ueneral aw
may differ rrom those of the private witizen (Chapter B30

U st Frankturter. CForeword o a0 Discussion oi Carent Devesampents i Wimiisira. e
L, BaTox) 47 Yale LJ. 3150 auoted H. W annurs, o 8

aaumief Cedit At DT e statute o TR scutiens g T SCheauies W aunciieieoss i

wseried an nerelv o U prnng tor e sasgem G ssdihadion Al NS st Gl estadhisnes
et and Llova, O Lasy Yty Soioltated



CHAPTER 28
PUBLIC CORPORATIONS AND REGULATORY BODIES'

[ NATURE AND PURPOSE OF PuBLIC CORPORATIONS?

In addition to the central government departments under the direct control of ~ 28-001
Ministers of the Crown. and the local government authorities elected by the local
electors. public affairs in Great Britain are administered by or with the aid of
various public bodies.

Once Parliament had begun in the nineteenth century. in Maitland's words to
legislate instead of trying to govern,* it became necessary (o establish bodies to
carry out the purposes of legislation themselves or 10 supervise and regulate other
bodies, Purticularly since the end of the Second World War, Parliament has
established public bodies o provide commercial services which had formerly
been provided by private companies and local authorities. The increasing accep-
tance. of responsibility by the State for matters cultural, environmental and
artistic is shown by the establishment of Councils and Commissions. Racial
harmony and sexual equality are seen to be best fostered by establishing Com-
missions. Tourism. the interests of Consumers. the supervision of Gaming. the
encouragement of Design are all appropriate matters for a board or committee.
The more important of these bodies are created by statute or royal charter.* They
all possess a considerable. aithough varying, degree of mdependence from
ministerial and theretore parliamentary control. To the extent that they are all
directly responsible neither to Parliament nor to local authorities they can be said
to belong 10 the class of Quangos. an acronym which can be translated either to
mean guasi autonomous non-governmental organisation or quasi autonomous
national government orzanisutions.” Whether such a classification, which can
include at one extreme Bourds of nationalised industries and at the other the
National Association of Youth Clubs. is of great value may be doubted. In this

' Government Enterprive (ed. W. Friedmana and J. F Gamer, 19701 1. A, G. Grifhth and H. Street.
Principles of Admunistrarive Law (5th ed., 1973), Chap. 70 W. A. Robson. Nutionaiised Industry and
Puplic Ownership (2nd ed., 1962); Herbert Mormsen. Gavernment and Pariiament | 1954), Chap. 12:
Sie Arthur Street, “Quasi-Government Bodies since 19187, in Bruish Guvernment since 918 (by Sir
. Campion and Others); Public Enierprise (ed. Robson: D. N. Chester. The Natwonaiised Industries:
\ Stanero Analvsis (lnstitte of Public Administration, 2nd ed.. 19510 The Nanenaiised Industries
(Cmnd. TI131. 1978); T. Prosser. Nationaiised Industries and Public Control (19861,

* The term was first used in the Report ot the Crawtord Committee on Broadeasting in 1926 (Cmnd.
25991,

Cante. Introduction. The Poor Law Commissioners had been foilowed by the inclosure Commis-
aoners (g4, the Radway Commussion (18461 and the General Board ot Hezin (134¥). This
sentury saw, e alin. the Port ol London Authority {1908) und the London Passenger lrunsport
Board 11933)

¢ Other methoes melude. roval warrant. treasury minute. registration under the Companies Act or as
1 charitable irust.

P Hoband, Cuanee.  ianeo, Quango | 1978). Whet » Wrone With Quangos?” 1Onler Circle Policy
Ulmil 1979y, The wavueness of the term “guango o novious from the differences i me hints of such
BrZUNIsations ' e two publications. See aiso Report on Nen Departmental Public Bodees | 1980,
Cind, TYT
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chapter the main atiention will be devoted 1o public avthorities or pubhic corpori-
von<" In o rather narrower sensc. with parbcular emphas:s on navoenalised
industries and hodies of consutuuonul significance. whether, sincthy speaking.
corparations or not

s difficult to generalise about these public corporations. A possibie classiii-
cation 1s as follows:

(i, Managerial—industrial or commercial

Executive bodies set up 1c manage nabionabised industrics or branches of
commerce. e.g. Nauonal Coal Board: Briush Railwavs Board: Briush Sieel
Corporation: Central Electricity Generaung Board. Electricity Council and areu
electricity boards: South of Scotland Electricity Board. North of Scotland Hydro-
electncity Board: Post Office: Bank of Engiand: United Kingdom Atomic Energy
Authority.

After the Second World War nauonalisation usualiv took the torm of the
compulsory acquisiton of the assets of existing private undertakings and the
vesting of them 1n a pubiic comporation.” From the ume of Disraeli’s purchase ol
shares in the Suez Canal Company the governmen!t had been aware of the
possibility of estabhshing pubiic control of a private undertaking through ownes-
ship of 1ts shares. A similar procedure ensured government control of the Cablc
and Wireless Co. In 1938 a small government holding was established and 1
1946 all the shares of the company were transferred into the ownership of named
civil servants.® In 1971 Rolls Royce was rescued from financial colizpse by the
purchase of its shares bv a new company created by statute” and in 1973
legislation enabled the government 1o buy the shares of Britush Leviand when it.
too, faced financial disaster.”

The Bank of England. established by statute and Royal Charter in 1694'" wus
similarly brought into public control by the transfer of its stock to Treasury
ownership.'> As we saw in Chapter 11. the Bank of England Act 1998 has
transferred to the Bank independent responsibility for the setung of interest rates
in the context of the economic pohicies of Her Majesty 's Government. In relation
lo its regulatory responsibilities the Bank was liable 10 be sued for misfeasance
in public office.’*

Among the public corporations providing commercial services the Post Office
occupies a unique position. Historically, it originated as a department of State

¢ There is no consistency of usage in stawes: the Post Office. for example. was “a public authonty ™:
Post Ofﬁcc Act 1969, The Briush Telecommunications Act 1981, however. created “a public cor-
poration,*

7 Coal Industry Nationahsation Act 1946: Transport Act 1947 Elccmcm Act 1947: Gas Act 1948,
as amended by the Gas Act 1972; Airways Corporations Act 1949 (see now Civil Aviation Act 1950,
A late namplc of this type of nationalisation is provided by the Aircrafi und Shipbuilding Indusiries
Act 1877 (British Acrospace and Briush Shipbuilders).

* Cubie and Wireless Act 1946. Similariy in 1914 the government acquired a mujonity sharcholding
in Anglo Persian i) Co.

“ Rolls-Royce (Purchase) Act 1971.

" Briush Leyland Act 1973

"' Tne Bank obtained the exclusive right of i1ssuing bank notes in England and Wales by the !i;m‘i.
Chaner Act 1844, 5.11. Existing nghts were preserved, The last private bank with the righi 10 iss
notes was Messrs. Fox. Fowler & € of Wellingion. Somerset. who merged with Lioyds in ]U‘

" Bunk of England Act 1936; & new Charter was granted: Cmd 6752

" Firee Rivers Duxtrict Council v. Governor and Company of the Bank of Engiand. Tie Times, March
23. 200). HL: pet para, 32-021. Under the Bank of England Act 1998, the Bank no longer has
regulatory responsibilities.
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providing an essential service to the Crown. The opening of its services to the
public was a device to raise money. Blackstone discussed “the post office or duty
for the carriage of letters™ in that part of the Commentaries devoted to the King's
Revenue. “There cannot.” he said. “be devised a more eligible method ... of
raising money upon the subject {than by a duty on letters]; for therein both the
government and the people tind a mutual benefit. The government acquires a
large revenue: and the people do their business with greater ease. expedition, and
cheapness. than they would be able to do if no such tax (and of course no such
office) existed.”'* [n the nineteenth century telegraphs and telephones were
added o its monopoly. In 1967 a government White Paper recommended turning
the Post Office into u public corporation in order that it could be run on
commercial lines, bringing [o its business a structure and method drawing on the
best modern practice.'* The legislation which followed that report preserved for
the Post Office its remarkable immunity from actions in tort which had been
explicable when it was part of the Crown in earlier centuries and had even
survived the passing of the Crown Proceedings Act 1947.'¢ Nor has it ever bezn
suggested that the new status of the Post Office affects the long established rule

that there is no contractual relationship between the Post Office and the sender of

a letter or parcel.'” As will be seen below the Post Office not merely has the
longest history of modem commercial public corporations but has also been
involved in the latest stage in the history of such bodies. privatisation.

(i1) Managerial—social services

Executive bodies set up to manage social services, e.g. development corpora-
tions for the varous new towns,'® the New Towns Commission'? and the Urban
Development Corporations™; National Health Service bodies®'; British Broad-
casting Corporation: Water Authorities.

The Briush Broadcasting Corporation is unusual in having been created by
roval charter and in denving its income from 4 licence fee levied on the holders
of (formerly) wireless and (now) television sets. [ts first charter was granted in
1926: the current charter was granted in 1996.* Because of the way the BBC has
operated since its foundation it is thought of as providing a social service but
broadcasting can be regarded as a commercial undertaking, which is the case
with the services talling under the control of the independent Television Com-
mission.**

The Water Authorities similarly tend w be thought of as providing a public
service aithough they charge for their services. The Water Act 1973 removed

‘Bl Comm. 1. 223. " A branch of the revenue™: Whitfield v. Le¢ Despencer (1778) 2 Cowp. 754, 764
per Lord Mansneid.
© Reorvamsation of the Post Office ICmnd. 3233, 1967).
' Crown Proceedings Act 1947, 5.9: Post Office Act 1969, 5.29: American Exnress v. British Airways
Board 119831 1 W.L.R. 701,
T Treefus Co Lia v Post Office [1957] 2 Q.B. 352, CA. See [1972] PL. 97. Sce too its statutory
artvilesas, o . the Telegraph Act 1878: Post Offic® v. Mears Construction {19797 2 All ER. 8314,
*New Towns Act 1946: New Towns Act 1965,
“ New Towns Act 1981: New Towns and Urban Development Corporations Act 1983,
“ Lo Government. Planning and Land Aet 1980,

Nauonal Heaith service Act 1977, Nauonal Health Service and Community Care Act 1990, See C.

Webster, [he Nastonal Health Sermee— Polineal History (Oxtord. 1998) and G. Ravell, From
Cradle o Grave—Eitty Years of the NHY (King ~ Fund, [Y48),
2 Cm 3248,

“See T Prosser, Law ana the Reenlaiors (Oxtord, [997) Chap, 9,
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responsibility jor tne supply of water trom Jocal authorities and stattory unde: -
takers and transierred 11 1o the new regional authorities which were also 10 be
responsible for water resources gencrally —conservation. sewage disposal. pollu-
von and drainage.*~

(i) Regulztory and advisor

a1 Bodies set up to regulate pnvate enterprise in cenin fields. e.go. the Civil
Aviation Authority**; the Direclor General of Fair Trading. and the Health and
Safery at Work Commission and Executive.

The office of Director General of Fair Trading was ¢ :ated by tne Fair Trading
Act 1973. The Consumer Credit Act 1974 confers on the Director General a wide
range of dunes and powers which exemplify sirikingly the devices 1o which
Parliament has recoursc 10 ensure the effective operation of much modern
legislation. It 1s the duty of the Direclor Generai:

fae 1o administer the licensing svstem sei up by the Consumer Credn Act:

th o exercise the adjudicatng funcuons conterred on him by the Act in
relaton 1o the issue. renewal, vanunon. suspension and revocation o;
licences. and otner matiers.,

(c) generally to superintend the working and enforcement of the Act, and
regulations made under it and

(d) where necessary or expedient. himseifl 1o take steps to enforce the Act. and
regulations so madz.

The Drirector 15 also required to keep under review and from time o time advise
the Secretary of Stale about—

(a) social and commercial developments in the Unuied Kingdom and else-
where relating 1o the provision of credit or bailment or (in Scotlund hinng
of goods to individuals, and related activities: and

{b) the working and enforcement of this Act and orders and reculations made
under it (section 1)

In aadmon. he is 1o arrange for the dissemination of such information and
advice as it may appear to him expedient 10 give to the public about the operation
of the Act. the credst facilities available and other matiers within the scope of his
funcuions (section 4). The Director is also a tribunal. for the purposes of the
Tribunal and Inquines Act 1992, with regard 1o the exercise of his licensing
functions (section 3.

Possibiv one of the most important and certainly most controversial regulatory
authorities 10 be established is the Financial Services Authonty. created by
section | of the Financial Services and Markets Act 2000, ' assumes responsibil-
1y for the work of nine self reaulatory bodies recognmised by the Secretary of
State under the terms of Lhe Financial Services Act 1986, :

Serious concerns have been voiced about the compatibility of the powers o
the Authority with the terms of the Convention on Human Righis. In substance.

“H M. Purdue. “The Implications of the Constitution and Functions of Regiona) Water Authorities™
[1979] P.L. 119, For the current legislation. sec below at para. 26-013.
# Civil Aviation Act 1952 And see the Transport Act 2060
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for example, some of its powers are criminal but 1ts procedures do not necessarily
comply with those required of criminal procedures by the Convention. It is
empowered to fine anyone engaging in market zbuse (section 123) but the
definition of market abuse in section 118 is remarkably vague. even when
supplemented by any Code issued under section 119. In addition to its vagueness
it applies to anyone. not merely those who, in other circumstances, fall within the
regulatory power of the Anthority. The general duties of the Authority are defined
by section 2 of the Act in terms which it would be impossible to paraphrase:

*In discharging its general functions the Authoritv must, so far as is reason-
ably possible, act in a way—

1) which is compatible with the regulatory objectives; and
{b) which the Authority considers most appropriate for the purpose of
meeting those objectives.
(2) The regulatory objectives ure—

(a) market conndence:
(b} public awareness:
(¢) the protection of consumers; and
td) the reduction of nnancial crime.

13y In discharging its general functions the Authority must have regard to—

ta) the need to use its resources in the most efficient and economic way:

(b) the responsibilities of those who manage the affairs of authorised
persons;

(c) the principle that a burden or restriction which is imposed on a person.
or on the carrying on of an activity, which are expected to resuit from
the imposition of that burden or restriction:

{d) the desirability of facilitating innovation in connection with regulated

activities;

the international character of financiai services and markets and the

desirability of maintaining the compettive position of the United

Kingdom:

(f) the need to minimise the adverse etfects on compettion that may anse
from anything done in the discharge of those tunctions;

tg) the desirability of facilitating competition between those who are sub-
ject to any form of regulation by the Authority.”

o

The Health and Safetv Commission and the Health and Satety Executive are
bodies corporate established by rhe Heaith and Safety at Work etc. Act 1974 to
further the purposes ot the Act (sccuons 10 and 11). [n addition to very general
statements of their responsibilities tor advising. monitoring und overseeing
various sections deal with specific matterss for exumple. section 15 provides for
the upproval by the Commission of Codes of Pracuce issued under the Act.
section '3 imposes on the Ev2cutive the duty of making adequate arrangements
ior the enforcement of the provisions of the Act. 2xcept to the extent that other
authorites huve specitic responsibilites.

f Bodies set up to advise Ministers and other authonties with regard to the
sxercise of their powers and responsibiliues. o 2. the Police Council.™ the Nature

" Police Act 1954, < 45
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Conservancy Council.” renamed English Nature by the Countrysige und Kigni
of Way Act 2000. s.73). the various advisory bodies estabhshed under the
Environment Act 1995, The Audi Commussion. established by tne Local Go-
ermment Finunce Act 19827 15 un advisory body In so far as 10 1s required 10 make
recommendgations tor improving economy. efficiency and eficcliveness in the
provision of local government services and 1o report on the mmpact of such
services Ol stawutory pravisions and directions given by mimisters (sections ¢
and 27). As the body responsible for orgamising the audiung of local governmen:
accounts 1l can perhaps be regarded as a regulatory or managenial body (secyion
12). The Human Fenilisation and Embryology Act 1990 established the Human
Fertilisation and Embryology Authority which. in the areas mdicated by 1w name.
must keep developments under review and advise the Secretary of Sate (section
8). 1t also has the responsibility of licensing research activives through a number
of comminees (section 9).

(¢) Miscellaneous Bodies. Two importan: bodies with powers of advising.
monitoring and enforcing legisiution are the Commission for Kucial Equality and
the Equal Opportuniues Commission. both of which were estabhished by st
10 operate in areas tormerhy tulimy oulside the direct concern of the law ®" The
Commonwealth Developmen: Comoration was estabiished “to assist overseus
countries ... in the development of their cconomies ' The Nauonal Biological
Standards Board is « bodv corporate which 1s responsible for the establishment
of standards for. the provision of standard preparations of. and the testing ol
biologica! substances.™ The Learning and Skill- Council for England™ was
established to secure the provision of proper facilities for education (other than _
higher) for persons between 16 and 19. (1t alse has responsibilities for those over
19). The Crown Agents were constituted as a body corporate by the Crown
Agents Act 1979 and their full title (Crown Agents for Overscas Governments
and Administrations) explains their role: to act as agents on behalf of govern-
ments and public authorities specified in Schedule 3 of the Act **

II. LegaL Posimion oF PusLiC CoRrPORATIONS ™

The main constitutional problems relate 1o the legal status of those public
corpuratons that manage some natonalised industry or branch of commerce or
public service. especialiy their hability ‘in contract and torl, and the question of
parliamentary supervision. The-latier 15 discussed in Part IV below.

¥ Wildlife and Countryside Aci 1981, 5.24. =

* See now the Audit Commission Act 1998, as amended by the Local Government Act 2000,
$.90.

*Race Relations Act 1976; Race Relations {Amendment) Act 2000 Sex Discrimmation Act
1975,

* Commonwe:lth Development Corporation Act 1978: Commonwealii: Development Cerporauon
Act 1996,

*' Biological Standards Act 1975

* Learning and Skills Act 2000,

“ For the Agents’ subsequent history, see post. Part 111 and the Crown Agents Act 1995

“ Glanville Willlums. Crown Proceedines (19481 pp. 4-8. 21-28. 30-37, 85: |. A. G. Grilhuh,
“Public Corporations as Crown Servants” ¢ U.T.L.J. 16%. H. Street. Governmen; Liahiline (1953). pp
28-36: W. Friedmann. “The New Public Caorporations and the Law™ (1847, () MLR. 233-254.
377-395: W. A. Robson. “The Public Corporations i Britain Today™ (19391 63 Harv. Law Rev.
13211345
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Appointment and powers

To ascertain the legal position ot any public corporation it is necessary first of
all 1o look at the particular Act of Parliament that created it. for no two of them
are alike. It is generally provided that they are bodies corporate. with perpetual
succession and a common seal and power to hold land. The chairmen and other
members of the boards are appointed and may be removed by the competent
Minister or by the Crown. Their members do not have to be representative of any
particular interests. Their salaries are generally fixed by the Minister with the
approval of the Treasury. The large number of appointments to be made. subject
to no effective form of control. has placed in the hands of ministers a power of
patronage undreamed of even in the cighteenth century. As there are no share-
holders to exercise any control over the board. the Acts provide that the Minister
may set up advisory committees or councils to advise him.

The powers of a public corporation are set out in the constituent Act. They are
subject to judicial determination by the doctrine of wltra vires (Smith v. London
Transport Executive®). but their powers in some cases are very wide. There is
senerally no legal means by which these bodies may be compelled by private
citizens to exercise their functions. The Minister might be able to apply for
mandamus or a declaration in some cases. unless this is expressly excluded by
statute. The Transport Act 1962, s.3(1), provided that it should be the “duty™ of
the Railways Board to provide railway services, and in connection therewith such
other services and facilities as might appear to the Board 1o be expedient. but
section 3(4) went on to say that no such duty or liability should be entorceable
by judicial proceedings. A similar provision was contained in the Post Office Act
1969, 5.9(4)." Exceptionally, the Transport Act 1968, s.106(1), allowed any
person to apply to the court for an order requiring the Waterways Board to
maintain commercial and cruising waterways for public use. Usually nationalisa-
tion statutes provided that the Minister may give directions “of a general
character” in the public interest.”” In some cases he has power to give specific
directions. e.g. lo the former Natonal Enterprise Board.”™ In the cases of the
BBC and the IBA the Home Secretary has powers to give directions requiring
that an announcement be broadcast, or requiring that those bodies refrain from
broadcasting particular items.* This issue will be considered below in connec-
tion with privatisation. A Minister cannot give a direction which contradicts the
provisions of the Act of Parliament under which he is purporting to act.**

Liability to judicial proceedings

The question whether o public corporation 1s a servant or agent ot the Crown
- o1 considerable legal importance. [f it is a servant or agent of the Crown. civil
~roceedings would be governed by the Crown Proceedings Act 1947 (u 2ss 1t
was set up by a later statute expressly or impliedly inconsistent with the Act), and
the action (if avaiiable) would have to be brought by or against the authonsed

YOS A CL 2S5 HL. and see post. Chap. 1.
U See Hedrotd Siepiten & Co o The Post Office (1977) 1OVLR, 11720 CAL
co Cond Inaustry: Nabonabsation Act 1946, 5.3 D

tndusity. Wi 9T s il Booth & Cooov NE B TUTAT 3 AL ER. 624
CHroadeastine Aot 1981, 2290 See AL v Secretary of Stale tor e Home Deparmment, cxo oo dreed
el b’ o960, HL, e para, 22-011 and para. 25033

" aker ewavs Ld v Department of Trade 119771 O B, 043, CA.
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department or the Attornev-General. The corporation would aiso have the advar-
tage of the Crown privileges relating 1o injunction. execulion and mlerrogai
ories.™ and would not be bound by Acts of Parhament (including rates and taxe:
uniess expressiv or hy necessarv imphcauon.®' And this might weil atiect tn
posivon of individual members of the board and 1t empiovees.

1 the corporation is not a servant or.agent of the Crown. the Crown Proceed-
mgs Act does not applyv: 1t would be liable in the ordinary wav 1n contract and
tort; its staff would be emplovees of the corporation and not Crown servants: and
proceedings by or against it (in so far as not expressly excluded or imned by the
statute) would be in the name of the corporation (Mersey Docks and Harbour
Board v. Gibbs*?).

Where the staiute is not explicii

Most of the earlier Acts creaung public corporauons were not caphicn on ine
guestion whether the corporauon.was z servant or agent of the Crow I so rar
as such Acts have not been replaced by later legislanon. if the mater shouiu
come before the court it would be a question of interpretation.

In Tamiin v. Hannaford®' the Coun of Appeal held that the Briush Transpor
Commission™ was not & servant or agent of the Crown. The question in issue was
whether a house which had been leased from the Great Western Railwav was
withdrawn from the protection of the Rent Restriction Acts by reason of ils being
vested in the British Transport Commission under the Transport Act 1947.%% In
considering whether any subordinate body 1s entitled to the Crown priviiege of
not being bound by & statute uniess Parliament shows an intention that it should
be bound. said Denning L.J. in delivenng the judgment of the Court. the question
15 not so much whether 1t 15 an “emanauon of the Crown™*® but whether 1 1
properly to be regarded as a servant or agenlt of the Crown *7 This depended on
the true construction of the Transport Act 1947. especially the powers of the
Minister in relation to the Commission ** When Parliament iniends that & new
corporation should act on behalf of the Crown. it usuallv says so expressly.® In
the absence of express provision the proper inference. in the case (at any rate) of
a commercial corporation, is that it acts on its own behalf.

It is probable that none of the industrial or commercial corporations created
after the Second World War is & servant or agent of the Crown. None of them is
in the list of “authorised departments™ issued by the Treasury under the Crown
Proceedings Act 1947, 5.17, although this is not conclusive as proceedings may

“0 nost. Chap. 33.

U ante, para, 15-019. “

“>(1866) L.R. | HL 93: Galiagher v. Post Office [1970] 1 All E.R. 712: Wesnwood 1. Post Office. Tiic
Times. November 24, 1972, CA.

“Y11051] 1 K.B. I8, And see British Broadcasting Corporation v. Johns |1965) Ch 32. Mellinger 1.
New Brunswick Development Corporanon [1971) | W.LR. 604; Trendiey Tradine Corporation
Central Bani. of Nigeria [1977] Q.B. 529.

* Predecessor of the Briush Railways Board

Y ¢t Crown Lessees (Frotection of Sub-Tenanisi Act 1852, which extended 10 sub-tenants of Crown
iwunds the beneht of the Rent Resiriction Acts.

ot Gilnerr v Triuty House Corporation (1886) 17 Q.B.D. 795

* dmerianonal Ry v Niagara Park: Comnussion [1941) A.C. 328, PC

** See Conrrel Control Board (Liguor Trafficy v. Cannon Brewer (o [1918] 2 Cho 1232 119191 A.C.
37

c.p. Central Land Board (now dissolved): Town and Countn Planning Act 1947, Glasgem
Corporaiion v. Central Land Board. 1956 S.L.T. 41. Also the former Nanonal Assistance Board and
Land Commission.
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be taken under that Act against the Attorney-General. Many proceedings have
been brought by and against industrial corporations in their own names without
the question being raised in court.””

Where the statute is explicit

The National Health Service Act 1946, 5.13, expressly stated that a regional
hospital board, notwithstanding that it exercised functions on behalf ol the
Minister, should be entitled to enforce rights and be liable for liabilities (includ-
ing liability in tort) as if it were acting as a principal: proceedings were to be
brought by or against the board in its own name, and it was not entitled to the
privileges of the Crown in respect of discovery or production of documents.
Similar principles applied to a hospital management committee, although it
exercised its functions on behalf of the regional hospital board.*' On the other
hand, the Crown might claim privilege in respect of its documents: and it was
held in Nottingham Area No. | Hospital Management Committee v. Owen®* that
a hospital vested in the Minister ot Health under the Act of 1946 was “premises
occupied for the public service of the Crown™ under the Public Health Act 1936,
and that the justices had theretore no jurisdiction to make an order under that Act
to abate a nuisance constituted by a smoking chimney.

Later Acts constituting public corporations have been explicit on the point, at
feast in cases where there might be doubt, as in the case of corporations that own
or occupy land or have taken over functions formerly exercised by a Minister.
Thus the Atomic Energy Authority Act 1954 provided that land occupied by the
\uthority was deemed for rating purposes to be occupied by the Crown for
npublic purposes: otherwise the Authority was not 10 enjoy Crown privileges. The
Electricity Act 1937, 5.38. stated: "It is hereby declared for the uvoidance of
doubt that neither the Electricity Council nor the Generating Board nor any of the
Area Boards are to be treated as the servant or agent oi the Crown or as enjoying
any status. immunity or privilege of the Crown. and no property of the Council
or any of those Boards is to be regarded as property ol. or held on behalf of, the
Crown.” Similar provision was made by the New Towns Act 1965, 5.35(3), with
regard to the Commission for the New Towns. ™’

The Crown Agents Act 1979, 5.1(5) provides that the Crown Agents. “despite
their name™ are not to be regarded as servants of the Crown nor as agents except
1o the extent that they so act by virtue of any provision in the Act authonsing
them 0 do so.

Conversely, the Postal Services Act 2000. 5.1 and the Utilites Act 2000, s.1.
~oth provide expticitly that the functions of the Postal Services Commission and
the Gas and Electncity Markets Authority are to be performed on behalf of the
Crown.

Post office

The purpose of the Post Otfice Act 1969 was that the Post Office should cease
10 be a covernment department and should become an independent corporation.
and the Act was., of course. guite exniicit on this point. The funcrions and powers
lformeriy exercised by the Postmusier-General as a Minister of the Crown were

canondal Coat Bovrd v Gatley (1958) 1 WLR. 16,
Sutlard v Croveter Hospuat Groan Wanaeement Commuiree (19530 OB, 511
PUSST 1B 50, DCL g s Przee o Mimesery o Health [1963] WG 5L

“New Towns Act 1981,
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transferred to the new corporation. The postal service as we saw ahove 1« a public
service derived from a prerogative monopoh of the Crown ™ As public
corporation 1t retained immumity from acuons i torl which even otner govern-
ment departments lost under the Crown Froceedings Act 1947 *° Section 29 of
the Post Office Act provided that. subject 10 secuon 3U. no proceedings in torl he
aganst the Post Office for anv loss or damage ansing oui of the postal or
telecommunicauon service. The Post Office was exempL. for example. trom
liability for joss of or damage to unregistered postal packets, and for detamaton
published by telegram. telephone or postmark.® The section turther provided
that (contrary 1o common law) no individual—whether officer servant. agent! or
mdependent contractor uf the Post Office—was subject. except at the suit of the
Post Office. to any civil liability for any loss or damage from which the Post
Office is exempt. The question whether. despite this wide measure of mmunin.
the Post Office might. in some circumstances. be liable as a bailee was raised bu:
not answered in Stephen & Cov. The Post Office™ Section 30 of the Poxl Ofnee
Act provided that the Post Office was liable for the joss of. or damage 10, &
registered inland™ postal packe:r due 10 the wrongful act. neglect or default of an
officer. servant or agent of the Post Office while dealing with the packet:
proceedings had to be brought within 12 months instead o the usual six
vears.

As we shall see in Part IT] the Post Office has been wmed into « company b
the Postal Services Act 2000. The substance of sections 29 and 30 arc preserved
by sections 90 and 91 of the new Act but thev are now described as atlaching o
the “universal service provider™. that is any orgamsation licensed under the Act
lo provide a universal post service as defined in secuon 4(1). The provisions
relating (o registered inland packets are similarly preserved (sections 9] and 92)
but the Secretary of State. afier consulting the Postal Services Commission and
the Consumer Council for Postal Services may amend the terms of those sections
(section 93).

IIl. PrivaTisaTion

The Conservative Government which was elecied in 1979 began a programme
of divesting itself of control of nationalised industries by twrning them into
companies in which the shares are owned by member of the pubiic and in some
cases selling to the public shares which the government owned in a company. The
objects and motives of the programme were varied and probably conflicting and

“In Malins v. Posi Office [1975] 1.C.R. 60. Thesiger J. held that. at least in the cuse of employees
engaged prior 1o the 1969 Act. the Post Oftice hud nherited the right of the Crown to dismiss ai wil!
07 upon reasonabie notice. whalever Whe lerms of the servani's contract

** post. Chap. 33

* Boakes v. Posimaster-General. The Times. Ociober 27. 1962, CA: postmark. " Kemember that Road
Accidents are Caused by People Like You.”

119771 1 W.L.R. 1172, CA. Mandatory injunction 1o order Post Office 10 deliver up postal packets
in its possession. detained as a result of industrial action. refused

™ ie. posied ar the United Kingdom. the Isle of Man or the Channel Islands for delivery therein
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inconsistent.”” Little thought was given to the long term consequences of estab-
lishing systems of control by regulators with staiutory powers to fix prices and
licence companies. The concept of privatisation has been embraced world-wide,
while remaining in fashion with the current Labour government. The European
Union committed itself to competition in fields previously in the hands of state
monopolies, in particular telecommunications, transport, postal services and
energy at the Lisbon Summit in 2000. (By the time of the Stockholm meeting in
2001 it had become clear that France was not. in fact, prepared to open its public
services to foreign competition.)

The first method of privatisation is exemplified by the case of British Tele-
communications. The British Telecommunications Act 1981 established a public
corporation whose duty was to provide throughout the British [stands such
telephone services as satisfy all reasonable demands for them except to the extent
that provision was, in the corporation’s opinion. impracticable or not reasonably
practicable (section 3). The Telecommunications Act 1984 abolished British
Telecommunications’ monopoly in the ield of telecommunications and provided
that on a date nominated by the Secretary of State all the assets of the corporation
should vest in a company nominated by the minister (section 60). Subsequentiy
shares in the company were offered for public sale. Similar arrangements were
made in relation to British Airways by the Civil Aviation Act 1980, in relation o
British Aerospace by the British Aerospace Act 1980 and in relation to British
Gas by the Gas Act 1986. Electricity was similarly privaused by the Electricity
Act 1989, Water by the Water Act 1989.%° the railway system by the Railways
Act 1993, as amended by the Transport Act 2000 and the coal industry by the
Coal Industry Act 19947

The political controversy involved in any suggestion of privatising the Post
Otfice is avoided-by the Postal Services Act 2000 which. as will be seen, subjects
the Post Office to the legal regime common to privatised industries. The Post
Office becomes, by section 62, a company subject to the Companties Act 1985 but
the shares will be held by the Secretary of State.

The method of privatisation by disposing of shares held by the government in
an existing company is illustrated by the case of Cable and Wireless Ltd.**

[t is not necessary, of course. to sell all the shares in a company. In the case of
the National Air Traffic Services, for instance, which had been tormed as a
company by the Conservative Government in- 1996, the Transport Act 2000, s.41
provides for the sale of 51 per cent of the shares and the retention by the
zovernment of 49 per cent plus a controiling “golden share™”.** This arrangement,

" The mouves behind privatisution are lareely responsible for the development of MNext Step
Agencies and the process of contrucung out of services: Local Government Act 988 (but see now
Local Government Act 1999) and the Deregulation und Contracung Out Act 1994, See P. P. Craig.
Administrative Law (dth ed., Sweet & Maxwell, 1999 Chap, 3

“ Followed by a consolidating statute. the Water Indusiey Act 1991, ind more recendy by the Water
Industry Act 1999

“t Other exampies include the Ordnance Factones and Military services Act 19840 Airports Act 1986:
Ports Act 1991, The Crown Averts Act 1995 seems 0 0e a lypical privausaton statute out the
LOVErMMENt Sive assurances dunng the passage ol the legisiation that the snares would not be oftered
or sale on the open market but would be ransterred W an indepenaent foundation. estabitshed us o
company hy L_"IL.]I'L'II'][L'L‘,

< British Telecommunications Act 1051, .79 Other exwmples are the sale ot Amersham [nter-
tstional ana Britsh Nuclear Fuets cAtcmic Eaerey «Miscetlaneous Provisions) Acr 1981 and of Ruils
Rovee. ongeraly bought in P97, Jaguar Motors and Britsh Petroleum.

O Granam and T Prosser. “Uolden shares: Industniai Policy by Steath /™ 119881 PL. <13,
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while not amounting to privausation. enabies the government o ¢raw on privat
finance through u relatonship calied PPP. Public-private Partnership.

A common feature of the scneme for privatsing the basic uliliues—such i~
gas or water—is the creaion for each mdustry of & statutory regulator'™ know
by an uppropnate ughy acronvm. for examplc OFTEL or OFWAT. Each regulator
15 empowered 1o license supphers m the relevant market and 10 reguiate the
prices which may be charged 1or the product.

The Telecommunications Act 1984 established the precedent of licensing and
regulation by a Director General 1n charge of an office—in that case QFTEL. The
Utilies Act 2000 in providing a unified regulatory regime for gas and electriciny
departed from that precedent by replacing the two Directors with a body corpo-
raie. the Gus and Electriciy Markets Authonty (GEMA). Similarly the rep-
ulatory body in the case of postal services 15 g bodv corporate—the Postul
Services Commission (secuon 1. In both cases the statutes provide that the
relevant bodies exercise their tunctions on behalf of the Crown.

The regulator has the power 1 1ssue heences o applicants 1n each area and (¢
attach conditions 1o them. Hc 1¢ also. very importantly. entitled to fix the prices
suppliers may charge witnin iimits set by o formulu. In exercising these powers
regulators can be faced with confiicting consideravons. The Udlities Act 2000
indicates clearly that in exercising their powers the principal objective of the
Secretary of State and the authonty is to protect the interests of the consumer™
and to promote effective competinon (sections 9 and 13). These consideranons.
while admirable. may nonetheless point in different wavs. whether in relanion 1
fixing a price or attaching conditions to a licence. The Postal Services Commis-
s10m must exercise 1ts powers 1n the manner it considers best calculated to ensure
the provision of a universal postal service (section 3). The requirements o! «
universal postal service are defined in section 4.

Although the regulators are clearly intended to act independently in the
exercise of their statutory powers. ministers are entitled to issue directions to
them in specific circumstances. Thus both the Telecommunications Act (section
94) and the Postal Services Act (section 101) authonise the Secretary of Stats (o
give Lo the relevant bodies such directions as appear 10 him 1o be requisite in the
merests of national security or relations with a foreign government. He mav alsn
give a direction requiring such persons “to do. or not to do. a parucular thing
specified in the direction”. Any direction given under the section will be laid
before each House of Parliament unless the Secretary of State is of opinion that
disclosure of the direcipn 1s against the interests of national security or relations
with a foreign government or the commercial interests of any person. On thosc
grounds the Secretary of State may also forbid any person 1o reveal that he has
received a direction."

The Railways Act 1992 entitles the Secretary of State 1o give directions in the
case of “hostiliues. severc mternational tension or great national emergency
(section 118). More mundanely he can also give directions to require railwas

“ T. Prosser, Law and Kegulators (Oxford. 1997} “Keguluaiion. Markets and Legitimacy™, Chap. &
of The Changing Constitution (eds | Jowell and D. Obverr (dth ed.. Oxford. 20001 C. Graham
Regulating Public Utilities (art. 2000 J. Froud. R. Boden. A. Ogus and P. Swbbs. Conrrolling the
Regulators (Macmillan 19981, A, McHarg, Accountabilinn and the Public/Privaic Distinciion
IOxfnrd 2000): P. P. Craig. ap. eri Coup. 1}

"* The need for provision Lo sccure pratecuion for the interests of the consumer wae re cognised by the
Citizens Charter and found early expression in the Competinon and Service (Utiliues) Act 1992,
* Similarly the Water Industry Act 1991, 1208 which also includes “mitigating the effects of uny
civil emergency ™.
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operators to lake steps to ensure that the users of railway services are protected
from violence (section 119).

IV. REGULATING THE REGULATORS

In the era from the end of the Second World War to the late 1970s the basic
industries and utilities were, as we have seen, nationalised and subject to a much
greater. general control by ministers than is the case now under typical privatisa-
tion statutes. In the earlier era the question was seen as one of accountability of
ministers to Parliament for nationalised industries. It was not a question that was
sausfactorily answered.”” Ministers. for instance. could be asked questions about
the exercise of their statutory powers to give directions to the board of a
nationalised industry.” But experience showed that in practice they often exerted
unofficial pressure in the form of “requests™™ which could not form the subject
matter of questions in the House. Ministers often refused to answer questions on
the ground that they related o matters of day to day administration of the
industry.

From 1956 to 1979 there was a Select Committee on Nationalised [ndustries
which had power: to examine the Reports and Accounts of the nationalised
industries established by Statute whose controlling Boards are appointed by
Ministers of the Crown and whose annual receipts are not wholly or mainly
derived from moneys provided by Parliament or advanced from the Exchequer”.
This Committee was very active and issued a number of reports, several of which
were critical of the role Ministers played in the running of nationalised indus-
tries.”™ The reform of the Select Committee system in 1979 resulted in the
abolition of this committee,”’ only a few years before the abolition of the
nauonalised industries themselves. In the case of privatised industries minister
have. as we have seen, only limited powers to give directions. The regulators are
appointed for a fixed term and only removable for incapacity or misbehaviour.
But it cannot be pretended that there is no political concern in the functioning of
the industries they regulate—whether from the disconnection of water supplies of
customers who cannot pay therr bills or the safety of passengers travelling on the
rulway svstem.

A suggesnon that 1 select Committee be established with responsibility for
privaused uulities and industries (on the analogy of the Select Commuttee on
Nationalised Industries) was reiected by the Trade and Industry Commuttee.”™

"7 See Sir ivor Jenmings, Purfiament 1 2nd ed. 1957), Chap, 10: Herbert Morrison. Government and
Partiament (1954), Chap. 12: W. \. Ronson. antonalised Industry and P Ownership, Chaps 7.
3—=10: Report from the Select Commuttee on Nanonadised (ndustrr v 11952) H.C. Na. 332, 1, pp.
| 30=133: A, H. Hanson. Parliament and Public Ownership (Hansasd Society, 1961), See 100 works
cited anre. para. 28-001 a.i.
*ante, para, 12-024.
T Coombs. “The Scruniny of Minsters  Powers by the Select Committee on MNauonalised
ndustries T i965] PL 90 H WO R Wade, ~ Angio-Amencan Admimstrauve Law: Some Retlec-
rons T (9651 31 L.Q.R. 357. 36i-363

See. oo seeond Report trom the Select Commuttee on Nanonalised Indusinies. “he rish Steel
Corparagen, LC 26 01977780 und Fourth Report trom the Select Commuitee, Srinsh Waterwavs
Soarg, HAC, 239 0 1977-78).

For the present system, see anfe. para. [ 1-016 and pura, 12-02Y9
THOCSO 1199697 paras 13-1t,
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The Pubiic Accounts Committee has undertaken 4 general survey of the reg-
ulatory tramewort. of the electricny. gas. telecommunicanons and water indus-
tnes. und specitic invesugations mio mdiviaua regulator- ” Indivigual mdusiries
fall within tne areas of responsibiiities of paricular setec: commitiees but thery
May beoassues which cross departmenta) boundanes

In an ers ol wdicial actvism recourse 1 the couns™ might he thought 1o ofier
a means of chetlenging decisions of e regulators or. where relevant. ministers
Acuions for breach of Statutory duty cannot be regarded as a reahistic possibilim
in the light of abstract language of the reievan provisions and tne complete
absence of any suggestion that 2 dury 1 owed 1o anv parucular class of litigant. ™
Judicial review i theory must be available where regulators can be aroued 1o
have exercised their powers irrationally or uniawfully.”™ Finallyv there 5 always
the possibility of invoking the Human Rights Act 199§

7t See Grabam ap. cir, p. 76

™ post. Chap, 31

o Posi. puri, 32-02 l.

* Mercum Communications Lid Iirector Generel of Telecommumnications [19%] 1 W.LR, 48. HL
mereiy unhelpfuliy decided that o dispute about tie terms of 4 hieence did not have 10 he made the
subjeet of an appheation for judicial review,



