CHAPTER 29
DELEGATED LEGISLATION'

In this chapter it is proposed to discuss delegated legislation in the sense in
which that phrase is commonly used to refer to regulations and rules made under
powers delegated by Parliament to Ministers, local authorities and other bodies.
The logical distinction between Acts of Parliament (primary legislation) and
delegated (or secondary) legislation i1s not always as clear as would be expected.
The distinction has been blurred by the Human Rights Act 1998 which includes
in the definition of primary legislation Measures (see below), and a range of
Orders in Council made under statute (section 21(1)). The term “Acts” is not
leaislatively defined and it is not made clear whether the Acts made by the
Scotush Parliament and Northern Ireland Assembly are a species of primary or
delegated lemslation.® Legislation by the Queen and Commons under the Parlia-
ment Acts (911 and 1949 may arguably be regarded as a special kind of
delegated legislation.”

[. NATURE AND PURPOSE OF DELEGATED LEGISLATION

The delegation of law-making power by Parliament to other persons or bodies
is no new practice. although it has greatly increased in frequency and importance
in the nineteenth and twentieth centuries. and will continue to increase in this
century.* In the period between the Wars the growth of delegated legislative
powers was a matter of controversv among writers on the newly emerging
subject of administrative law. There has been no diminution in resort to such
powers since 1945 but widespread use of them has continues to be accepted,

" Report of the Committee on Ministers' 'owers ( " Donoughmore Commintee ') (1932) Cmd. 4060:
Sir Carlton Allen, Law and Orders (3rd ed.. 1965); Wade and Forsvth, Adrmunistranive Law (8th ed..
2000), (Sir William Wade and Christopner Forsvin eds.). Chap. 23: J. A. G. Gnifith, “The Consuw-
tional Significance of Delegated Legtsiauon in England”™ 119501 48 Michigan Law Re .ew 1079. G.
Ganz. “Delegated Legislatton: A Necessury Evil or a Consututional Outrage!”. Clap. 3 in The
Constitutton After Scort | Adam Tomkins ed.. 19981,

* See Noreen Burrows, Devolution 120000, pp. 3668, The Human Rights Act 1998 defines sub-
nrdinate iegislation ror the purpose of that Act as inciuding Acts rrom the Scotush Parliament and
Northern Lreland Assembiv 1~ 2! This was necessary to enable judicial control to be exercised over
“-uch legisiation in the fweht o1 the prohibition in the Scotland Act and the Northern Ireland Act on
ather body legislaning contrary 1o the E.C.H.R.

e, para. 40335,

* About 3 generat statutory instruments are Lod belore Parliament each vear. There has been a
zrowth not only 1 lerms or the number of general statutory instruments, nul also in werms of therr
engin. See svidence submutted ov the Clerk of the House io the Procedure Commuttee H.C. 48

19U0=2000), pp. 26=27
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despite recent events such as those commenied on in the Scott Renort * Indeed
new types of delegated legislauon have been deviscd!

The judicial control of deiegated legisianon. exercised mamly under the
doctrine of ulrra vires. is discussed later in Chapter 3!

The executive has nc inherent power. as it has in France. 1o 1ssue ordinances
or decrees filling out the details of statutes. The authority of an Act of Parhament
1s necessary: Case of Proclamanions” When the government commands 4 major-
ity 1in Parhiament it can procure from Pariiament any powers it thinks 1t needs

We consider in this section the nature and purpose of aelegated legislauor. and
in the next section e parliamentary satcguards that have been provided

Forms of delegated legislation

Delegated legisianon takes vanous forms and assumes a variety of names. The
primary classification is according to the person or body which has the legisiative
power. of which ior present purposes ine chief are:

(i) The Queen in Councii—power 1w I1Ssue Statutory Orders in Council. e.g.
under the Emergency Powers Act 1920 This kind of delegated legisiauon
has the most dignified and “nauona!” character.

(i) Minisiers and other heads of povernmenl departmenis—pOwer 10 18sue
departmental or ministerial regulations. rules. orders. el These are
extremely numerous. and legisiaon made under them 1s much greater in
bulk vear by vear than Acts of Parhament.

(iil) Local Authorities—power to make byelaws for their areas under the
Local Government Act 1972 5.235(1), and other Acts.

\iv1 Public bodies—power conferred by their constituent Acts to make bye-
laws and other regulations for the purposes for which thev were cre-
ated.”

(v) Rule Commitiees—power o make rules for procedure in court. e.g. Civil
Procedure Rule Committee (Civil Procedure Act 1997 s.1)% Crown Court
Rule Committee (Supreme Court Act 1981. 5.86): and judges or commit-
tees with power to make rules of procedure relating 1o family proceed-
ings. bankruptcy. €1c.

(vi) Measures—under the Church of Engiand (Assembly) Powers Act 1919
delegated lepisiation relating to the Church of England is framed by the
General Synod of the Church and presented for Royal Assent after

* Report of the Inquiry into the Export of Defence Equipmeni and Dual-Use Goods 10 irag and
Related Prosecutions H.C. 115 (1995-96).
© See post paras 29-030 ef seq. In addivon from 1674 10 2000 the government of Northern Ireland
was. exceptionally. conducted through the form o! aciegated legislauon under the Northern Ireland
Act 1974: although such legislation was subject io more parliamentary control than mos: delegated
jegislation, it was still of a minimal degree. For powers devoived 10 the Nauonz| Assembly for Wales
(o mihe subordinate iegislation, see ante Chap $

1 1610), 32 Co.Rep. 74: (1610) 2 St.Tr. 723. The excention is the prerogative of the Crown to legisiate
b Order in Council, ante. Chap. 15 and posi. Chap. 35.
*e.g. Internal Drainage Boards (Land Dramuse Act 1991, 566y Naure Conservancy Councils
(Wildlife and Countryside Act 1981, s.37): Strategic Rail Authonty (Transport Act 2000, s.201)
¥ Replacing the Supreme Court and County Court Kule Commitiees. for its COMNOSINON Se¢ 5.2, The
rules made by the Committee have 1o be laid before Parliament and ar= subject to the negative
procedure.
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approval by both Houses of Parliament. A Measure may amend or repeal

the whole or any part of any Act of Parliament, including the 1919
Act."”

(vii) Special Procedure Orders under the Statutory Orders ( Special Procedure)
Acts 1945 and 1965 are now rare. and have been replaced by Orders
under the Transport and Works Act 1992."

Quasi legislation'?

In addition to delegated legislation, of various Kinds, statutes increasingly
provide for the making of “Codes of Practice™ which have legal effect to the
extent that their terms are usually iaid before Parliament and must be taken into
account by tribunals and courts where they are relevant to proceedings. Breach
of their provisions is not in itself unlawful but may be evidence of failure to
behave according to a requisite standard. whether that of the careful driver or the
reasonable employer.'* Differing views were initially expressed about the legal
status of the immigration rules made under the Immigration Act 1971'* but there
can now be no doubt that they form a kind of’ “quasi-law™, w0 be interpreted in
a less technical way than statutes and delegated legislation.'® The growing resort
to informal legislation of various kinds is open to question on grounds of
inadequate Parliamentary control and a large degree of immunity from judicial
control.'® Indirectly, however, intormal legisiation may be challenged in the
courts. For example. a minister entrusted with a discretion by statute cannot fetter
that discretion'” but must in each case consider the relevant merits before
reaching a decision. Hence if a minister issues a circular declaring how he is
going to deal with individual cases in advance, a particular decision may be
artacked on the ground that the minister had prejudged the issue.'® Moreover. in

i ¢.2. Synodical Government Measure (969 which amended the 1919 Act. A Measure to amend the
procedure for the appomntment of Bishops was rejected by the House of Commons in July 1984,

'" See Chap. 10 para. |1-036.

2 G Ganz, Quasi-legisiation; Recent Developments in Secondary Legislarion (1987),

' Road Tratfic Act 1985, .38 (The Highwav Coder: Emplovment Protecuon Act 1975, 5.6: Police
and Criminat Evidence Act 1984, ss.66-07. e ante para. 2403 the Police Act 1976 provides that
the Secretary of State may issue “gwidance  relaung to e ipvestigation ot compiaints (5.83), and in
refaton (o the conduct of discipiinary heanings (~.371. Fatlure to observe such guidance “shail be
admissiole e evidence on any appeal”. (5.33). Lnder tne Health and Satety at Work, cte. Act 1974
the Heaith und Surety Commussion may approve aind issue Codes of Practice with the consent of the
Secretary of State under ~s.16 and 17. There 15 no requirement of luying before Parliament.

“in R Cluet Immigranon Officer. Heathrow Airport. ex p. Sulamat Bibi [1976] | W.L.R. 979,
Ruanill L), thougiit the iules had the force of delegated lemislaton. In K. v. Secrerary of Stare for the
Home Department, ex p. Hosenball 11977] | WL.R. 766, Lord Denning M.R. Jescribed the rules as
“rules ol practce lad down for the guidance ol immugration officers and tribunais * Geoltfrey Lane
LJ. aud: “These rules are very difficult to ¢ "»zorise or classify. They are 0 o1 class of their
own.”

"R, v Immueranion Appeal Tribunal, ex p. Alexunder | 1982] | W.L.R. [076. 108U per Lord Roskill:
R. v hmmugrarion Appeal Tribunal. ex p. Bukhtaur Singa [ 19861 | W.L.R. YUY 917, per Lord Bridee
who cited with appros i the dictum of Geottrey Lane L. ex p. Hosenpall, supra. Sce sinulariy &

v Secretarv of State ror e Home Department, ex p. Swan | 1986] 1 AIVER, 717 719, aer S5 Jonn
Donaidson, M.R. “locuments cailed House ol Commons Statements © Sce dso i@ L D raiion
\ppeai Tribunai, «x . Sevam. The Times, July 21 1986,

" R. Baldwin aid J. Houghton, “Circular Argauments: The Status and Leiamacy of Adminssirauve
Rules™, [1986] P.L. 239

" pest. pari 31=011.

VR v Secretary of State jor the Home Departmens, v p. Bennen. The Tines. August |30 1086,
CA:
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Gilliei: v West Nortolk Aree Heainn Aurhorme'™ the House of Lords recognised
that 11~ own earhier decision in Aova! Calieec of Nursine « Lieparmien of Heall:
an. Socital Securir= amvoived the exisience 06 a Wunsdicuon in the courts 1¢
deciare that advice contained 1 2 pubhic aocument. ¢ven 1 non-suwiory in torm.
was erroneous in law. Suchi w jurisdiction. according o Lord Bndge, was ne
doub: “salutary and indeed o necessar one in certam circumstances” bul it
shouid be exercised sparingly. The number o1 cases. hus Lordship thought. where
a non-statutory publication by a department raised “a clearly defined 1ssue of law
unclouded by political. social or morai overiones. |would] be rare,”

Statutory Instruments

The Statutory Instruments Act 1946, which 1 mainiv concerned with the
publication®’ of the more 1mportani kinds of delegated fegislation. provides in
section ] that where by that Aci or any subsegueni Aol power 10 make. confirm
or approve orders. rules. regulanons or other subordinate legislabon 1 conferred
on the Crown in Council or any Mimister or governmeni department, then if the
pewer is expressed 1o be exercisabic 0y Order in Councii or by Stauror
Instrument, as the case mayv be. any gocument by which that power is exercised
shall be known as 2 “Statutory Instrument”. The expression 1s aiso important in
connection with laying before Parliament™ and the work of the scrutiny commit-
tees 77 The term “Stawtorny Instrument™ also extends 10 anyv legislative instru-
meni made after Januany . 1948 1n exercise of a power conferred before that
date to make “Stamory Rules™ within the meaning of the (repealed) Rules
Publication Act 1893 7

The reasons for delegated legislation

In spite of much criticism 1t has been generally accepted since the report of the
Committee on Ministers” Powers in 1932 that delegated legislation has come to
stav an our legal system. and that there are the following legitimale reasons for
its usc:

(1) Pressure on parliamemary time

Parliament in its legislauve work—especially in the House of Commons—
barely has time o discuss essential principles. Much time can be saved. and
amendments to Acts of Parliament obviated. by delegating the consideration of
procedure and subordinate maners o Ministers and their departments.

(1) Technicaliry of subject-matter .

The subject-matier of modern Jegislaton is often highlv technical. Technical
matters, as distinct from broad policy. are not suscepuble to discussion in
Parliament and therefore cannot readily be included in a Bill. Delegation to
Ministers enables them to consult expert advisers and interesied parties while the
regulations are still in the draft stage. Under the Building Act 1984, for example,

11981 A.C. BOU.

*1986] A.C, 112

! post. para. 29-036.

2 post, para. 29-019.

2 post. para, 19-024,

* See Statutory Instruments Regulunions 1947 (S.1. 1948 No. 11 which. broadly provides. inter alic
thal every instrument of 4 iegiviaiive cnaracter made by @ rule-making authoriy twhich inciudes Her
Majesty n Council and any Government Department) shall be o Statutory Instrument if made afier
January 1. 194K
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the Secretary of State is given wide powers to make regulations relating to the
design and construction of buildings in order to secure the health. safety and
welfare of persons, o conserve energy and to prevent waste and contamination
of water (section 1). In making such regulations he is to take the advice of the
Buildings Regulations Advisory Committee and to consult other bodies and
representatives of the interests concerned (section 14).

(iii) Flexibility

[n large and complex measures it is not possible to foresee all the con-
tingencies and local conditions for which provision will have to be made. and it
would be difficult to settle all the administrative machinery in time for insertion
in the Bill. Delegated legislation provides a degree of flexibility, as changes can
be made from time to time in the light of xperience without the necessity for a
series of amending Acts, e.g. under Road Traffic and Social Security legislation.
It can also allows for experimentation. as in Town and Country Planning Acts,
and for adjusting financial provisions in consequence of, e.g. changes in the value
of money. as in the level of fines™® or expenditure on elections.2®

(iv) Emergencv powers

[n emergencies. such as war, serious strikes and economic crises, there would
often not be time to pass Acts of Parliament, even if (as may not be the case)
Parliament is sitting. Within limits unlawful acts can be done bone fide on the
authority of the government in the expectation of later being legalised by an Act
of Indemnity. but this is clearly not a desirable proceeding. Hence the emergency
powers delegated by the Defence of the Realm Acts 1914—15 and the Emergency
Powers (Defence) Act 19390 in two world wars. and the permanent peacetime
provisions of the Emergency Powers Act 1920.

The Scott Report was a salutary reminder that emergency powers initially
granted for a limited period may conunue long after the justifying emergency has
ceased.”

Concerns with certain types of delegated powers

(1) Usurping the role of Parliament

The Committee on Ministers to Powers recommended that enabling or skel-
eton legsiation. that is legisiation which contains only basic prnciples and which
leaves the details o be provided by detegated legislation. should be excep-
uonal.”* Such legislauon shifts the balance of power between Parliament and the
Executive. The increase in this type of legisiation. and in particular legislation
which delegated extensive and contentious powers to Ministers 1o make or
change policy, was one of the reasons for the creation in 1992 of the House of
Lords Delegated Powers Scrutiny Committee.”? One of the functions of this
Commuttee 1s to report on whether Bills inappropriately delegate legislative
powers. Examples of Acts which delezate powers in relation to matters of

S Mawsimes” Court Act 1980 5,143, 4 amended, Unminai Justice Act 1982 538,

" Pariiamentary Parties Elections and Referenuums Act 2000, <553,

THLC IS w5=961 CLI-1.03: Civil servants and Minsiers were happy to relv on the lmport,
Export o Customs Powers (Detence) Act 1939 upnl s dilegedly temporary provisions were
“rguturiZed o the Import and Export Control Act 990
Trhind <060 [932) o, 2L

Since 1994 known s the Delesated Powers and Dereguiation Coninities,
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principle are the Educanon (Student Loans) Act 1990, the Child Suppait Ac:
1997 and the Jobseekers Act 1995 10 was on the recommendation of thie
Commitiee that the Pollution Prevenuon and Control Bili 1000 o
re-written. ™

Major policy changes mayv be required by European Directives which can he
implemented hy delegated legislation wnder the authonity of the European Con-
munities Act 1972 5.2 and Schedule 2. ¢ Equal Pav and Working Time
Reguiatons

(il Imposition of 1axarion or incurring of expenditure

Oniy if an Act of Pariiament makes specific provision can taxation be mposed
by delegated legislation.*' Section 2 of the Emergency Powers (Defence; Act
1939 provided that the Treasurv might by order-impose. in connection with any
scheme of control authorised by Defence Regulations (themselves delegated
legislaton). suen charges as might be specified in the order. The Excise Duties
(Surcnarges or Rebates Act 1979 (as amended) aliows for excise duties to he
amendec 0y delegated lcgislation. and the Vaiue Added Tan Act 1994 4.7
conwains a power to vary that tax by delegated legislation by 25 per cent. Certair
laxes may be collected for 4 limited period by resolution of the Commons under
the Provisional Coliection of Taxes Act 1968 % The first exercise of the power
provided by section 82 of the Welfare Reform and Pensions Act 1090 whershs
Mimsters can place a Report before the House seeking approva: of expenditury
on new services in advance of the Rovar Assent o the Bill creaung those
services. was cniucised by the Social Secunity Commuttee ®

(iii) Power 1o modify or adapr the enabimg Act or other Acts of Parliamen:-
“Henrv VIII clauses™™

Parliament somenmes delegates to a Minister the power of modifying the
enabling Act so far as may appear 1o him to be necessary for the purpose of
bringing the Act into operation. Such provisions are usually transitional.

More controversially power may be given 1o a Minister to modify or adap
other Acts of Parhament by delegated legistation. for examnie. h. the Local
Government Act 1972, s.254(2) which allows the Secretary o State or appro-
pnate Minister to amend. repeal of revoke anv provision of any Act passed
before 1st April 1974.*" The growth in the inclusion of such provisions in
legislation, with variable degrees of Parhamentarv control over the making of
delegated legisiation which amends primary legisiation. was another reason for
the establishment of the Delegated Powers Scruuny Committee in the House of
Lords.* Exceptional examples of this type of provision are found in the Euro-
pean Communities Act 1972 5.2(2).%" Part | of the Deregulation and Contracting

* See too HL 11 (1993-94) on the Education Bill.

"' See An -Gen. v. Wilts United Dairies (1922) 91 LJK.B. 897: (1921} TLR. &&4- Arn 4 Bill of
Rights 1688: ¢f. MeCarthy and Sione Development Lid v. Richmond-on-Thames LB.C [1992]2A.C
48,

“anie. para. 12-014

** See H.C. 180 (1999-2000)

* This name arose by a far-feiched analogy 1o the Stawte of I'roclamations 1539 (repesled m 1547,
which gave the king a limited power 1o legislate by proclamation.

** Sec also the Sex Discriminauon Act 1975 and Courts and Legal Services Act 1990

* See Memorandum by Lord Alexander 10 the Procedure Committee H C 152 (1993-96,. pp.
S58-61.

Y ame, puri. 6018
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Our Act 1994 % and the Human Kights Act 1998, .10(2). The alternative 1o such
powers would otier, involve the arafung and passing of laree numbers o!
amending Acts.

The courts are aware of the constilutional significance of such powers and
have indicated that 2 power 10 modily the provisions of a-statute by deiegated
legislation should be narrowly and strictly construed *"

(v} Powers excluded from the Jurisdiction of the courts

The night of the ciuzen to ask the count to declare delegaig, . legislation ufrre
vires may be expressiv exciuded by Parliament*! although 1t is not clear pre-
cisely what words in an Act will be held 10 have this effect.*” The Commitiee on
Ministers” Powers regarded such a provision as generally objectuionabic. and onl
Justifiable 1n verv excepiional cases. VIZ. in emergency legislation and in cases
where finality is desirabic. ¢o Regulatvons under thy Foreign Marmage Act
1892. on which the validiy o marmages may depend. In these non-emergency
Cases. where property or status mav be affecteq. the Commitlee suggested thas
the regulanons should be open 1o challenge for & short miuai penaod

i Sub-deiegation

The power of delegated legislation vested in onc authority is itself sometimes
delegated 10 another authority. and this sub-delegation may go through several
stages n 2 hierarchy of law-making authorities. Thus section 1(3) of the Emer-
gency Powers (Defence) Act 1939, which gave power 1o 1ssue Defence Reguiu-
tons by Order in Council. stated that Defence Regulatons migh: empower any
authorities or persons 10 make orders. rules and by-laws for anv of the purposes
for which Defence Reguiations might themselves be made. Ministerial orders
were 1ssued under the | ‘fions. directions under these orders. and licences
under these directions. -

Sub-delegation is only lawful if expressiv or imphiedly authorised‘cb_v the
enabiing Act. for the prima facie principle 1s defegatus non potest delegare *”
which 15 discussed more fullv later. The requirement of authorisation applies
throughout the hierarchy of rules. as does the doctrine of ulrra vires below the
enabling Act itself. Although it is said that sub-delegation should not usually be
required except in emergencies. the Pollution Prevention and Control Act 1999
(implementing an E.C. Direclive) contains powers to sub-delegate.

(Vi) Failure 1o exercise an enabling power

This can arise either as a failure to use powers iaid down in a statute 1o further
impiement the legislation. or a failure to bring some or all of a statute into force.
Generally the courts have regarded the non-use of enabling powers as a political
matter for Parliament. In R. 1. Secretary of State jor the Home Depariment. ex p.

" post. para. 29-031.

* See V. -Korah. “Counicr Inflation Legislation. Whither Parliamentary Sovereignty 7™ (1976 92
L.Q.R. 42.

M See K.v. Secreiar of Stare jor Sucial Securin. ex p, Brimel! [1991] | W.L.R. 195; R. v. Secretan:
of State for Social Secwrin, ex . Joim Council for the Welfare of lmmisrans 11997} | W.LL.R. 275:
Hyvele Park Residence Lici v, Sceretary of Stibe jor the Environmen:. Transpor: and 1he Regions and
Another, The Times, March 1=, 2000,

e, Chester v. Baieson 11920] | K.B. 82y
2 See post. para, 32-010 ¢ sey

** post, para. 31-019.
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Fire Brigades Union*™ the opinion of the majority of the House of Lords was that
the formula “this Act shall come into force on such day as the Secretary of State
may by order made by statutory instrument appoini” did not impose a legally
cnforceable duty on the Secretary of State to bring the Act into force. However
he had a duty to keep under consideration whether or not to bring 1t into force.
There is merit in the provision found in an unsuccessful Private Members
Bill—the Parliamentary Government Bill 1999—io the effect that any provision
of an enactment which is not commenced within five vears of the passing of the
Act should cease to have etfect.

II. PARLIAMENTARY SAFEGUARDS FOR DELEGATED LEGISLATION'S

Apart from the common law jurisdiction of the courts o prevent a power of
delegated legislation from being exceeded by declaring its exercise void as ultra
vires in cases that may be brought before them.*® Parliament orovides a number
of safeguards—ot varying dearees of efficacy—to secure the proper use of the
power. No attempt has been made in this country o establish a unmiform code of
procedure for the making and testing of delecated legislation, such as has been
provided in somewhat different circumstances®” by the American Administrative
Procedure Act 1946. Several reports have concluded that there are defects in the
system for considering delegated legislation and recommended reforms. which
by and large await mmplementation.*® As will be seen. the enactment of the
Deregulation and Contracting Out Act 1994 resulted in additional parliamentary
procedures in respect of the making of deregulation orders. but this amounts to
a tiny fraction of the total number of Staturory [nstruments.

®
1. At the pre-legislative stage
The Delegated Powers and Deregulation Commitiee in the House of Lords.
in addition to its work on Deregulation Orders.*® considers aimost all bills.
inctuding dratt bills and government amendments (o hills, before they reach their
committee stage in the Lords. It reports on whether “the provisions of any biil
mappropriately delegate legislative power or whether thev subject the exercise a1

“II993] 2 aC. 313

" Report ot Commuttee on Ministers” Powers (19323 Cind. 4060, pp. +1—48, 64=70: J. E. Kerseli,
Purliamentary Supervision of Delevated Legistation: Erskine May, Parliameniary Practice (22nd
ed.). Chap. 23: Repont from the Select Commuttee on Procedure (1977-1978) H.C. S88: 1. D
claviurst and Peter Wallinaton. *Parhamentary serutny of Delegated Legislation™. [1988] PL.
347

* post. Chap. 31.

" See B. Schwartz and H R Wade o o Levai Controf of Governmenr (1072) App. I: Lous Jatfe.
“The American Adminisirauve Procedure Act ™. [1056] PL. 218,

" See Report from Joint Commuttee an Delevated Levisivnon 1 1971-i972) H.L. 184 und H.C. 475;
Fourth Report trom the Procedure Commuttee. Delevured Lewisiation, H C. 132 (1995-96); First
Repont irom the Procedure Commuttes. Jelecated Lewstation. H.C. 18 19992000y the Rov i
Commussion on the Retorm ol the House of Lords Cin, 4534 (20000, 1a Chap. 7 set out proposals 1or
reform of the sv<iem ol scrutnising stuutory instruments.,

¥ This was estanhshed in 1992 a5 the Delesuied Powers Semutiny Communee, (s nume and unctions
were altered tollowing the enactment ol the Dereculanion and Contracting Gut Act 1994 For an
weounl of the work of this cemimittee ee: U Himsworth, “The Dejevatea Powers Scruuny
Cemmitiee T [T99ST PL b Philipa Tudor, Secondary Legislanon: Secona Class or Cruetal "™
SO 2L Statute Law Rev Lda

SNt pars, ZW-ini
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legisiative power (o an inappropriaic aceree of parhamentan scrutiny.” The
Commutiee has pard special auention 1o Henmny VI clauses and skeleton legisi-
non.® This Commitier 15 not concerned witn the merits of a bil.. only win
powers delegated by a bill. The relevant government department has to provid.
a memorandum ¢n a bill explaining and justifving the degree of gelegatuor lounc
in 1t. Although the Committee s role 15 only (o advise the House and 1t nas no
powers to amend bills. most of its recommendations have been accepted bt
Government and the necessary amendments made to bilis ™

2. Laying before Parliament

Therc is ne general Act which requires delegated legisiation 1o be laid betore
Parliament. Even the Statutory Instruments Act 1940 does not reauire all Stat-
torv Instruments 1o be so laid. The enabling Act has 10 be examined n each case
Enabimg Acts now usuully. but not invanably. reguire Statutory Instruments to
be faid. Laving 15 usuaity betore both Houses. except as regards financial matters
when 11 1s betore the Commons onlv.™ Conversel\y. statutes mat require (e
laving before Purliament of delecated legislanon which does not tull within the
Stawtory Instruments Act: for example. Immugration Rules made unger section
3 of the Immigrauon Act 1971 or Recommendations for the Welfare of Livesiock
under section 3 of the Agriculture (Miscellaneous Provisions) Act 1962

There is no uniformity in the requirements as 10 laving. most instruments are
subiect 1o tne negatn = procedure. some Lo the affirmative procedure. The Minis-
ter who introduces the enabling Act decides what method of faving (i any ) shall
be prescribed. There are no rules. and 1t has been saio of the distincuon that its:
“grounded as ofien @ not on the fortunous outcome of past debale on the parent
legislation. Some affirmatives are of relauvelyv little significance: somic negatives
are of great importance.”™* Since 1992, the Delegaled Powers and Deregulaton
Committee has helped to efisure that there is grealer consistency ol approach.

The requirements as:to laying may take any of the following forms:

(a) “Negative parliamentary procedure”

(i) To be laid before Parliament with immediate effect. but subjecr to annu’-
ment (by Order in Council) foliowing a resolunon of eitter House (“negarn:
resolurion™ ), usually without prejudice to the validity of anvthing done thereur:-
der before annulment. This 15 the commonest forn:. Before 194 there was no
uniform period for the passing ol negative resoiutions. but secuon 5 of the
Statutory Instruments Act 1946 prescribes a penod of 46 aave after laying
excluding any time during which Pariiament is dissoived or prorogued or both
Houses are adjourned (section 7). Where an instrument is subject 10 negauve
resolution, unless a member of the Commons moves a “prayer™ for its annulment
it will not be debated. Even if such a Motion is tabled the government may ignore
the Motion. allow it to be debated in a Standing Commitiee on Delegated
Legisianion or on the Floor of the House. The latier is rare. It 1s by agreement

* anie para. 29011 and 29-013.

- See evidence 1o the Procedure Commutiee H.C 152 (1995-96), pp. 55-64. and evidence 1o the
Procedure Commitiee H.C. 4K (1999=-2000), p. 21

U Parlament” in 5.4 of the Rates Act 1984 was held 10 mean the House of Commons zlone for the
purpose of laving in K. v. Secretary of Staie for the Environment ex p. Greenwich L.i5.C.. The Times.
December 19, 1985, CA.

* Memoranduim submitied by the Clerh of the House to the Procedure Commitiee H.C. 152
(1995-96), p. 47.
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between the Party Whips that an instrument “prayed against”™ is referred to a
Standing Committee. The Procedure Committee has suggested that where at least
20 members have signed a prayer seeking the annulment of an instrument. a
member should be allowed at the start of public business to move that the matter
should be referred to a Standing Committee.*® and that “praying time” should be
extended from 40 to 60 days. In practice instruments have seldom been
annulled.™ because the Minister could coum on the government’s majority. Even
if the Government were “caught napping”. the Minister could introduce another
instrument in identical terms. There has not been enough time in recent years for
members to debate prayers for annulment. In any event no amendment of the
instrument is possible. although as a result of criticism the Minister may with-
draw it and submit another in a modified form.

(ii) To be laid in draft before Parliament. but subiect to 1 resoiution that no
further proceedings be taken. An adverse resolution may he passed by either
House within 40 davs (Statutory Instrument Act (946, s.6). which stops further
arogress on that draft but does not prevent fresh drafts being laid. Prison Rules
are made in this wav,

(D) CAtfirmanve parliamentary procedure”

(i1 To be luid before Parliament. either in draft or when made, but not to rake
effect unul approved by affirmative resolution in each House. which is normaily
required to be passed within 28 days (excluding any time when Parliament is
dissolved or prorogucd or both Houses are adjourned). This requires the Govern-
ment to lind time in each House, and unlike the negative procedure it at least
allows some form of Parliamentary scrutiny. Since 1993 ail affirmative instru-
ments are automatically referred to a Standing Commuttee on Delegzated Legisla-
non unless the Government decides thatthey should be debated on the Floor of
the House. The debate in the Committee 1s limited to one and 1 haif hours and
is on a formal and unamendable Motion. there is no provision for amendment of
an Order. A formal approval mouon is then put betore the House without debate.
cven it the Order has not been approved by the Committee. If an Order has been
“de-referred™ 1o the Floor of the House. it wiil be debated on a formal and
snamendabie MVoton o approve it there is @ hmitaton of one and a half hours
mosueh dehates, s mare tor suen Motons to pe deteated if the Government has
C ooy e Commons: e House ot Lords rejected the Dratt Greuter
ondon suthonty (Expenses) Order in February 20007

[he ract that an Order has been debated n and approved by Parliament does
not prevent a court reviewiny defecated legislauon on the grounds of illegality.
nrocedural impropriet . or Wednesoury unreasonapleness. In R. (on the applica
don of Javed) v Secretary of State for the Home Departmenr®® the Court ot
Appeai heid that 1t was enutled to review the legality of the Asylum (Desiznated
Countries of Desunavon and Designated Sate Third Countries) Order 1996 in

CHUC, VA Joesoang, par., 2T !

S juAd e Gosernment was unwilling to unplement secommendations frem the Boundary

.'.nmmw..u Sul fo conaiy with the letter of the law ine necessary drart Orders were Lad betore
Yarbranent. (e Mnister successiuily moving that they \I'Il?lild not be spproved, In February 2000, the

House ot Lords rewected the Ureater Lonaon Authonty clection Rules,

In October 1994 the House of Lords nad ereed oo Meton mowhich o attimed iy rrent to vete
Snoany sepordinte fegislation, L Do ok 58 son BR300 October 20, (994
Fhe fimes. Mav 24, 2000, (2001 3 W LR 20 wee sade and Forsvin, oe. o n b atp Sh,oand

v ke v Hansard VTR Adl o Bl
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designating Pakistan as a couniry in which there was no serious risk of persecu-
tion. on the basis that the apphcants hacd established that among women 1n
Pakistan there was risk of persecution *” The Court did not accept that in the shori
debates in Parliament. in which the position of womer was not mentioned. that
there had been g sufiicient evaluauon o cnable a decision 10 be made that the
Secretary of State could legaliy include Pakistan in the Order.

(iiy Sometimes an instrument is 1o be laid before Parliameni with immediate
effect. but will ceasc to have effect unless approved by resolution witiin the
prescribed period. This method combines prompi operatiok: with parliamentar:
control. e.g. regulations made under the Emergency Powers Act 1920.

(cr Tor be laid withowr turther provision for control

This method is now very uncommon. It is used where Parliament contemplates
tnat o Minister shoula take some action, and mere]y demands 10 be hept informed
o 'ne action taken. ¢.¢. the postponing order under the New Valuation Lists
(Postponenicnt s Act 19520 No resolution is necessary tor the instrument 1¢ Like
cffect. Where an mstrument is merely laid before the House. 1t v wsually
impracticable to find ume gunng the ordinary business of the Commons 1 move
an address for its annutment. and if it1s raised on the motion for adjournment no
division is allowed. Questions may be asked about regulations lying on the table
of the House. The Scott Report was critical of the fact that Orders made under
the Import and Export Control Act 1990 were subject to no Parliamentary
control.™ ' :

The procedure of the two Houses and the time available—especially in the
Commons—are not adeguate to take full advantage of the opportunity for control
offered by the laying of regulatinns before Parliament.

Local instruments, dealing with such matters as local authorities’ powers. are
far more numerous than general instruments. They are registered. but Parliament
is usually not concerned with control or cven information. and they are seldom
required to be laid before Parliament.

Legal effect of the requirement of laviny

The legal effect of the requirement that instruments are o be laid before
Parliament is uncertain. Is it “mandatory” (imperative . s0 that the instrument s
invalid if the requirement is not fulfilled: or merely “directory”, imposing on i
pubiic officer a duty of imperfect obligation. but not affecting validity 7" 1t seems
that so far as concerns instruments subject to negative resolution, and probably
also those subject to affirmative resolution. the requirement is directory.®® There
i« no penalty specified if the requirement is not observed. In 1944 it was

% The courl cited R. v. Immigration Appeals Tribunal. ex p. Shah 11999] 2 A.C. 692. where on the
facts it was established that there was a risk of perseculion against women in Pakistan.

0 {115 (1995-96). Vol. 1. C 1.8(-1.121

® past. para. 3105,

e 1t was so held by the West Indian Court of Appeal in Springer v. Doorly (19501 LR.B.G 10: (19501
L.Q.R. 299 The regulations 1n that case were 10 be laid "us soan as possible”. And sec Bailey v
Williamson (18731 LR &8 Q.B. 115 Srarex . Grahan 118991 1 Q.B. 4006, 412 A.lL. Campbell.
“Laving and Delegaled Legisiavon™. 11983] P.L. 43, However. in R. v Secreiary of State for Social
Services, ex p. Landon Borough of Camden and another 119871 2 All E.R. 560, it was heid that:
regulations which were not 1o be made until # draft had heen approved by hoth Houses of Parliament
did not come into foree in the absence of such approval; the requirement of luying did not extend 1
documents referred to, but not embodied in. the regulations.
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discovered that the Home Secretary had for three vears overlooked the require-
ment that National Fire Service Regulations should be laid before Parliament “as
soon as may be” after they were made." An Indemnity Act®™ was therefore
passed indemnifying the Home Secretary against “all consequences whatsoever,
if uny™ incurred by this failure.

Section 4(1) of the Statutory Instruments Act 1946 provides that where any
Statutory Instrument is required to be laid before Parliament after being made. a
copy of the instrument shall be laid before each House before the insuument
comes into operation. except in cases of urgency notified to the Lord Chanceilor
and the Speaker of the Commons."?

What constitutes ~luying before the House™ is for cuch House to decide. The
Laying of Documents before Parliament (Interpretation} Act 1948 defined statu-
tory references to “laving ™ us taking such action us is directed by virtue ot any
Standing Order or Sessional Order or other direction or practice of either House
to constitute iaying, even though it involves action taken when the House is not
sitting.”®

3, Scrutinising committees”’

Joint Select Commttee on Statwtory Instruments

Since 1973. a Joint Commuuee of buth Houses has scrutinised statutory
instruments™* which are required (o be luid before both Houses of Parliament—
and. in the cuse of general statutory instruments, whether or not they are required
to be laid.

[ts terms of reference are (o consider whether the special attention of the House

should be drawn to any instrument on any of the following grounds, that:

(i) it imposes a charges on the public revenues. or requires the payment of a
fee to-a public authority for services or a licence:

(i) itis made in pursuance of un Act specificaily excluding it from challenge
in the courts:

i) i nurports 1o nave retrospective effect, where (he parent Act confers no
suen authority;

(iv) there appears o have peen unjustiianle Jdelay in its publication. or i1
laving 1t betore Parliament:

“* Fire Services (Emergency Provisions) Act 1941,

-« Nauonal Fire Service Reoulatons (Indemnity) Act 1944 See also Price Control and other Orders
[ndemniiy) Act 1951 and the Town and Country Planming Reguiations (London) Indemnuty Act
1971, ¢, Documentary Evidence Act 1868, Sic Carteton Allen, op. it p 146, remarked that the
Home Secretury n 1944 “lost a unique opporunity of studying the prison system (rom inc
inside,”

“* Seelions 4 and ¢ a0 not appty to order which are subject to special purlinme,umry procedure of 10
my other insimment «fich s ioguired to b2 el betore Parfiament betore 1 comes into operation
. U3

“» Ruies presented to Partiament 11 4 command paper are “Lud betore Pariiament 2 R v fmmteraiion
\ppeat Tribunal, cx po devies [19720 0 WLR, 1300, DE,

7 See para. 628 for an account ui the cominiiees concerned with the implementation ol ~coendar
Lurspean Community aw,

* {ncluding dralt SOy msruments d Mose Hnpiementing EUropeun L ommunity Diarcctnos.
sxcluding deregulauon vrders, which are considered dv e Derewulation Committees, and Linreh ol
Cnefand measures. winen are Copsered by the Ecclesiasucal Commines.
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there appears 10 have peen unjustifiable delav 1n notitving the Speake:
where. on the ground of urgency. the istrumen Cdmu nto operation
before being laid befare Pariiumen:

there appears 10 be u doub whether v is g vires ar 11 appeitrs 1o Mk,
Some unusuul or unexpecied uge of the powers, conferred by the st
under wimch 1t iy made )

for any special reason iis lorm or purport cais for elucidation:

the drafuing appears 10 be defective;

or on any other ground which does not impinge on ity menr. or on the poiicy
belind 1.

The work of the commitiee is one which depends on specialist legal skills.  29-g25
Although it has the assistance of Counsel 1o the Speaker and of Counsel 10 the

Lord Chairmar, of Commitees. it was sand of it th

2t it can oniv nope to periorn:

the role of & lav jury, lacking the skilis or th, 10010 hand.** The Joim Commine:
may require the governmen: department concemned 1o explain. either by memo-
randum or witness any nstrument under consideraton: and the Comminee I
instructed. beiore drawing the speciaj anenvon of the House 1o any nstrumen.
10 afford the depanimen: concerned 4l opportunity of lurnishing an explanauon.

The Commitiee i« cancerned with maters of Jorm.
reference. It is not conceme Wit policy. which 1

ds seloul in its terms of
a mater for Pariiumen:, The

pracuce has developed of elecung u member of the Opposiuon . chairman of the
Serutiny Commitee. who woulé not be emnarrussed by confiicung loyalues i
the Committee crucises departmental actior,

The increase in the volume of delegated legislavon has pul pressure on thiy
committee. Between one and Nve per cent of Stawtory Instrumens are reporicd

by the Joint Committee as falling within one of the Erounds outiined above, The
House of Lords is prohibited by Standing Order No. 70 from considenng an
instrument requiring affirmative resolutior before the Joint Commitee has
reporied. There is no such limitation in the Commons, and Instruments have been

debated by in the House on in committee before the Joint Commitiee .
reported. ™

Select Commiree on Staturory instruments

This

18 composed of the Commons Members of the Joimnt Commitee on 29-026

Statory Instrument., and 1t fulfils the same function as the Joint Committee in
respect of those instrument. that have 1o be iaid onjy belore the Commons

Standing Commirige; on Delegaied Legislation
As wus seen above. most House of Commons debates on statutory instruments 29027
are held in Standing Commitiees rather than on the Fioor of the House. The

Standing Commitiee o which an instrument i« commitied is re

quired only (o

consider it on & motion: “That the committee has considered the instrument (or
draft instrument’”. The Chairman of the Committes reports the Statutory Instry-
ment 10 the House irrespective of whether or not the motion has been agreed: i
VOl against the Motion by the Comminee has no procedural stgnificanc,.

k.

™ Evidence 1o the Procedure Commties H.C182 (1995_g¢,,. p. 2%

" Suggestions for such » 5.0.n the House of Commons have been made by the Joint Commitier
the Procedure Commnec.

iand
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although it may result in a Instrument being debated on the Floor of the House.
This means of sifting Statutory Instruments has been criticised. and it has been
proposed that the Commitiee should be able o consider substantive motions, ¢.¢.
that the mstrument be approved. or be annulled as well as being able to ake note
ol the Tnstrument.”’ In addition the existing procedure makes no distinction
between those Statutory instruments that are complex and those that are not. [t
has been proposed that o Sifting Cemmittee™ should be established to scrutinise
all Statutory Instruments subject to negative procedure. and to identify those of
sufficient political importance o merit debate. and to refer such [nstruments to a
Standing Commitiece on Delegated Legisiauon. Since such a reform would
require more time. and it was recommended that the period of 40 days for
considerations of Statutory {nstruments subject to negative procedure should be
extended o A0 days.

Reform

There has long been concemn as to the inadequacy of the arrangements for
scrutinising delegated legislation.”™ The increase in the use of delegated lewislia-
tion has compounded this problem. Proposals for reform were made by the
Procedure Committee in 1996 and 2000, and by the Royal Commission on the
Reform of the House of Lords.”™ In addition to proposals already discussed other
suggestions include the creanon of a new category of “super affirmative wstru-
ments” which would require serutiny by the relevant departmental Select Com-
mittee™ before being laid in draft before cach House. a procedure similar to that
for Deregulation Orders.” This procedure would be used for instruments of
particular significance and complexity. and would enable more effective parlia-
mentary input than that exists at present for affirmative instruments. The Royal
Commission on the House of Lords approved the reforms suggested by the
Procedure Commities. It was in {avour of guing further and proposed that the
reformed House of Lords ~hould have an enhanced role in scrutinising delegated
legislation. [ts proposals mctuded giving it a formal power to delay delegated
legislation. and the nrovision of more opporunities for Commitiees in the Lords
0 consider defevated lemslation in draft form. None of the reports favoured
dlowing cither House 1o amend Statutory Instruments once they had been
formaiiv lwia hetore Parliament.

4. special types of Delegated Legislation

Mere are several tvpes of delegated lemislanon introduced mcecent | curs
~viuch have resuited in more extensive controis with respect o how thev ure
made than those outlined above.

7 See HLCL 152 (1993=46)
CHC A2 11995-9h: the Roval Commussion on the House of Lords Cm. 4534 1 2O00) suzgesied o
Jomat Situng Commuttee: e Procedure Commuttee nas aiso accented (s as 1 yiabic sliernatve (o o

Cummons” commipee, HC LN [HONSGEY,
“starting owith he Commttee on Vhnters Powers, Cowd. 40600 ([932)

i G SOSocibr, HLC, <8 0 0= IO, Cime 433310 20000; e o e Hansard Society Report,
ety e Lan 19923, Bor an carhier ummmiemented Heport trom the Procodare Uommitice see
e Yo e |

sre, mard, 1 2-027 o ey,

i J0=0A
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Derevulation orders’

Part | ot the Dereguiationend ontracting Out Act 1994 gave Minisiers broad
powers 1o amend or repeal any Act of Pariiament passed up o the end of the
P995-0- Session 1n order 10 remove or reduce o stattory burden on a trade.
business. prolession or individual. provided that it could be achieved “without
removinge uny pecessary protection™ tsectuon I(1)). The purpose of this legislo-
uon was 10 remove from businesses the costs of complying with outdated and
unnecessary legislation. and to do so by mcans of secondary. rather than primary.
legislation. The powers n the 1994 Acl ;u amend or repeal an Act of Parliament
by delegated legislation. known as Henry VIII clauses. arc in consequence
subject 10 a compiex parliamentary procedure designed to provide excepuonal
safeguards.,

There are three stages 1o the making of u deregulation orde-.

i Before makimg & deresuiunon order the Minister has 10 consult “such
organisations as appear to hin 1 he representative of interest substantaliy
allecied by his proposals.”™ The vovernment depanment concerned must Lake
account of the responses 10 1s consultatons. which could resuit i e proposal
being abandoned. amended or nursucd instead by primary legrstauon ™ There 1~
no ume himit for tms stage.

(ii) A proposal containing the draft Order is jaid before Parliament The
proposal must include details of, e.g. the burden 1o be removed. the savings tha
would result from the removal of the burden. the proiections that exist. the
consultations made. The proposal is considered concurrently by the House of
Commons Deregulation Committee ™ and in the House of Lords bv the Select
Commitiee on Delegated Powers and Deregulation.*® Each commitice has 1o
report o the appropriate House within 60 days of the proposai being made that
the proposal 1+ ar appropriate use of the power given by the 1994 Act without
amendment: or that 1t s an appropriate use of the power but requires amendment;
or that no dratt Order should be taid. In the later case the relevant depariment
should be given warning of the decision. Each commitlee appiies broadly similar
criteria when considering a proposal.*' The most important are: the appropnaic-
ness of the proposal: the incidence, identification and magnitude of the burden:
the adequacy of the consultation®: whether there is adequale protection for those
‘affected by the legislation to be amended or repealed. In reaching its decision
each commirtee may take oral and written evidence. and the two commitiees
have a working relationship with one another.

(iii) At the end of the 60 day period the Minister may lay the draft Order for
approval by each House. He is required when doing so to have regard 1o the
Commitiees” Reports and 10 lav with the draft Order details of any representa-
tions made by the Commitiees and any changes made to the Order He does not
hiave 10 make any changes. Each Committee will consider the dratt Order once
more. Final draft Orders are subject to the affirmative procedure, and the
Commons Committee will recommend what form this should take. It mayv
propose approval either without u debate. or after a debate (limited 10 one and a

" David Miere. “The Deregulation Frocedure. An Expanding Role™, [1999] PL. 477,

™ See H.C. 311 (1994-95),

" Established for this purpose in 1994

M anmie, para. 11=03(,

See 5.0 No. 1244 (House of Commonsi. the House of Lords hits not formukated s de-regulai
procedure in a S.0.

*See HLC 817 (1995-96,,

-

M
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half hours). If the Committee recommends that the draft Order should not be
approved the Government has to table o Motion to disagree with the Committee's
Report, which may be debaied for up to three hours. [t the House approves the
motion. then the question on the draft Order is immediately put to the House. The
House of Lords generally debates all such Orders. In the light of the Committees’
Reports the Minister may decide not to lay the Draft Order.

The most extensive use made of deregulation orders was from 1995-97, since
when it has been relatively little used.** The new procedures for the approval of
deregulation orders have been judged o success: it subjects the making of this
type of delegated legislation to a much greater degree of scrutiny than is the norm
for delegated legislation.

Regulatory Reform Orders™™

The procedure established above was seen as a basis for further expanding the
power 10 make law by Order. and resuited in the enactment of the Reculatory
Reform Act 2001, However this Act 15 concerned with amending primary
iegislanon 0 impose new burdens or increase existing burdens. provided the
Order has ulso the etfect of removing or reducing a burden (section 1131). The
Act has the potenual to apply much more widely than the 1994 Act as its
provisions can be appiied 1n respect of uny legislauon imposing burdens on a
person “in the carrying on of any acuvity”. This will include businesses,
charities. and the public sector. The procedure for making Regulatorv Reform
Orders 15 very similar to that for Deregulation Orders. with the same stages as
outhned above: the wider powers avaiiable to Ministers under the 2001 Act is
reflected in udditional requirements with respect to making explanatory informa-
tion available to Parliament. If used extensively there will be implications for the
workload of the relevant commuttees 1 each House. and additional resources wll
be required it these committees are to continue to perform to a high standard. For.
¢.g. an early proposal is to reform the fire safety regime—currently spread over
120 pieces of pnmary legisiation and a similar number of  Statutory
[nstruments—a major task.

Remedial Orders under the Human Rigits Acr ]998%3

Section 10 and Schedule 2 of the Human Rights provides for a “fast track™
procedure tor the amendment or legislation which has been declared ncompat-
ible by a court by virtue of section 4, or in the light of 4 E.CLH.R, Jecision
against the United Kingdom. This procedure cun only be used 1f a Minister
considers that there are “compelling reasons lor procecding under (section 10)7.
A remedial order can be far reaching, e.g. it may wnend unv primary legisiation.
or be retrospective. [0 must be laid in draft before Parliament for 60 days with

" See Report trom e Dereeulatton Commitiee. The Future of the Dereguianun Procedure, H.C. 709
TA9T-URY Select Commiuttee on Delevated Powers and Deregulation. Special Reporr, HL 158
[ UQT —tK)

“lorihe mackaround see M Pablicaiion o the Oratt Regudatore Reform il 50 n 2713 20000
Repore o pre Reendatory-wetorm Jl, select Commutiee on Delegated Powers na Deregutation Hl
ol g N Second Report om me Regmatory Ketorm Bill, HL 3 200001 David Mhers,
<torm Orderst A\ jew weapon i the armoury of law retorm, * 20010 21 Pabtic Monev
ind Manarement. par, 29-034

Revulawory R

T hee Wade and Forsvin coe i Lop. CN=|nere this prdcedure s considered e et of
-onstunonal princiole. The nrst such order wis meade s a consequence ot the decision of The Court
of Appeal in & Meetadd Hearth feviea foavone oty and East Looaon Division | 2001
HORLR. 752, and see vove wara, 2}

S0



PARLIAMENTARY SAFEGUARDS FOR DELEGATED LEGISLATION O8

an explanatory statement and approved by each House. An Order can be mudy
without such approvai if the Minister declared that because of the urgency of the
Maner 1t s necessary 10 make the order without a draft being so approved. In
these circumstances additional requirements appiy. in any event the Order will
Cease to have effect 11 not approved by resoiutions of both Houses,

5. Other controls in Parliament
i+ Mouons of censure on the Minister responsible for the in-trument.
[
(hi Debate and possibly motion.
(¢ Questions 10 Ministers. In either House questions may be asked abou
mstruments lving on the table, but no debate is aliowed on 4 quesuon.

6. Publication

The Ruies Fubiication Act 1893, 5.1 requires untecedent publicity tor limited
classes of statutory rules, Subsequent publication was provided for by section 3.
which required ali statwtory rules made after 1893 10 be sent torthwith arer they
were made 10 the Queen’s printer.

The Statutory Instruments Act 1946 repealed the Rules Publication Acl 1893
and generalised the procedure for subsequent publication; but il made no provi-
s1on for antecedent publicity. the reason 2iven being that the practice of informal
consultauon with outside nterests had pecome general. Immediately afier the
making of any “Stawtory Instrument” as defined in section 1., it 1s to be sent
to the Queen’s printer and numbered. and copies shall “as soon as possible™ be
printed and sold (secuon 2), The Stationery Office is 10 publish lists showing the
date on which every Statutory Instrument printed and sold by the Queen’s printer
was first issued by that office: and in any legal proceedings a copy of any list so
published purporting to bear the imprint of the Queen's printer shall be received
in evidence of the date on which any Statutory Instrument was first issued by the
Stationery Office (section 3(1)).

Delegated iegislation generally comes into operation when it is made. unless
some other dale 1« specified therein. Failure 10 comply with any requirement for
publication will not normally affect the validity of the instrument concerned.®
The Statutory Instruments Act 1946, 5.3(2), however. provides that where any
person is charged with an offence under 2 Statutory Instrument. it shall be u
defence 10 prove that the instrument had not been “issued” by the Stationery
Office at the date of the alleged contravention. unless il is proved that a1 that date
reasonable steps had been taken for the purpose of bringing the purport of the
instrument to the notice of the public. or of persons likely to be affected by it, or
of the person charged,**

M ante, para. 29-0035.

* Jones v, Robson [1901] 1 Q.B. 680; but cf. Johnson v, Sargant [1918] 1 K.B. 101: Lanham. (1974)

37 MLL.R. 510 [1983] P.L. 395. Publication may be a prerequisite of validity in a case such as that

of the immigration rules, which are defined by the Immigration Appeals Act 1969, 5.24(2) as “rules
which have been published and luid before Parliument™. An Act of Parliament comes into

operation on the dute on which it receives the Royal Asseni (printed beneath the title). unless some

other date i~ speciied: Acts of Parliament (Commencement) Act 1793; R v, Smith 11910] 1 K.LB.

17.

"™ The 1946 Act was amended by (he Statulory Instruments (Production and Sale) Act 1996 10 allow

for the printing und sale of Statutory instruments under the authority of HMSO: sce Ganz op. cit. 1
I at.pp. 78-79.
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Where any Statutory [nstrument is required to be laid before Parliament atter
being made. copies sold by the Queen’s printer must show the date on which it
came or will come into operation: and either the date on which copies were luid
before Parliament or a statement that such copies are to be laid before Parliament
(section +(2)).

The Treasury, with the concurrence of the Lord Chancellor and the Speaker of
the Commons, is empowered to make regulations for the purposes of the Act,
including the numbering, printing and publication of Statutory Instruments. and
the exemption of any classes of Statutory Instrument from the requirement of
being printed and soid (section 3). The Statutory Instruments Regulation 1947
made thereunder are contained in S.1. 1948 No. L. which begins the printed series
of Statwtory Instruments that replaces the previous Sraturory Rules and
(rders.

The Regulations exempt from the printing requirement Statutory Instruments
which are local. or are otherwise regularly printed as a semes (Reg. 51 or
temporary (Reg. 6). contain bulky Schedules (Reg. 7): or where it would be
contrary to the public interest that they should be printed before coming into
operation 1Reg. 8). Such exemption requires the certiticate of the “responsible
authonty”. t.e. the authority that makes the insirument. In Simmonds v. Vewell™
a conviction for the offence of selling in contruventon of an Iron and Steel Prices
Order was quashed by the Divisional Court. hecuuse the Schedules had not been
printed and no ceruficate had been 1ssued under Regulation 7 ¢xempting from
prinung, and presumably reasonable steps had not been taken unaer section 3(2).
Parker J. said it was not necessary to decide whether a Statutory Instrument is
wholly invalid it it 15 required by section 2 to be printed and it is not printed. or
whether secuon 3(2) provides a defence whether the Statutory Instrument is
required to be printed or not. In R. v. Sheer Meralcraft,™ a prosecution for buying
in contraventon of an Iron and Steel Price Order. the Schedules had not been
printed and no certificate of exemption had been issued: but the jury found the
accused guilty. because sutficient steps had been taken to bring the Schedules to
therr notice. Streatfield J. told the jurv that a Statutory Instrument is “made” (i.e.
etfective) when 1t is made by the Minister and (presumably. where laying is
required) lmd before Parliament: whether o Statutory Instument has been
“issued” . pnnted) 15 a different questuon. which can be riused as 4 defence
under section 3(2). The neglect to print or o certifv exemption from nruny Gid
not make the order invalid. and it was admissible in ovidence.

7. Prior consuitation”'

Acts of Parliament delegating legislative power sometimes provide thuat the
Minister may. or shall, consult interested bodies or an advisory committes betore
1ssuing regulatons. = The nterested bodies mayv be specitied in the ot or et o
the Minister’s discretion. The Minister s not usuallv bound  weept i
advice. Thus the Mimster must consuit the Council on Tribunais before making

L1983 1 WLLR, 23600 b nom. Depant Cvele Co v Newetl 119530 2 A1 ER 'S
11954 1 ) B, X6,
" See ). F Garner, "Consuitation in Subordinate Legislation ™ [ 196 PL, 105 v 1) Jerzensen. " The
Feval Reguirements of Consultanon ™ 19785 PL. 290

sy duniding e 19845 (4 The Health and Safety Comnussion s reauired ~untarly 1o consalt
selore dratting Codes of Practice under the Health md Sadety af Work cre. vt (9% see s b The
Derevutution and Contracting Out Act 1994 and the Kesulaory Retorm et 201 make extensive

Sl oM S IONS O SoNsulGIBNn, ¢ dne N
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procedural rules {oi tribunais Wit come under 1ts supervision: and the Lorc
Chancelior must consult the Council before making procedural rules jor statuton
mawmres.” In L1 Seereiary of State tor Healtii. ex p. United Siares Tobaceo
fmernational fn.* 1 was held that m carrying out his duty t¢ consull the
Secretary of Siate had 1o act 1n accordance with the rules o! natural justice. Wha
wus reauired 1or this would aepend on the facts of each case. It was on th:
recommendauon of the House of Lords Delegated Powers Scrutiny Commuttec
that 4 requirement was imposed on the Minister 1o consult the Social Secunt
Aavisory Commitiee before making exercising his powers 10 make delega'=d
legislanon under the Sociai Security (Incapacity for Work) Act 1994, Tms
Commuttee also ensured that the Pollunon Prevenuon and Control Act 1994
imposed wider consultation requirements on the Minister than at first envisaged
in the Bill. In some cases a drafi scheme 1+ 10 be prepared by the interested body
te.g. a locei authomy . and conhirmed or aprroved by the Mimister, Excepuionally.
the Minister 1+ required 1o submit drafl regulations 1o an advisory commitee.
without being pouna Lo accept their suggesied amendments. Apart from such

statutory provisions. the pracuce of consuitanon has become generaliv estab-
lished.

** Tribunals and Inquines Act 197 10 and 11,
*11992] Q.B. 353, DC.
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CHapTER 30
ADMINISTRATIVE JURISDICTION!

Introduction

“Administrative jurisdiction” or “administrative justice” is a name given to
various ways of deciding disputes outside the ordinary courts. It is not possible
to define precisely what bodies constitute the “ordinary courts.” although that
expression is used in the Tribunals and Inquiries Act 1992. There are some
bodies that might be pluced under the heading either of ordinary courts ar of
special tribunals. Guidance cunnot be found in the name of a body: the Employ-
ment Appeal Tribunal. tor example. is a superior court of record® while it was
doubted whether a Iocal vuluation court was reaily a court.’ Certain matters
involving calculations of figures or scientific probiems. -uch as the assessment of
rates and taxes. local audit. patents. inventions and pertorming richts. have been
considered by Parliament unsuitable lor the ordinary courts. Then there has been
4 sreat increase of governmental acuvity. both central and local. under statutory
powers in the late mineteenth, twentieth and twenty-first centuries. and a number
of social services are provided in the Welfare State. Under poth these heads there
are complex systems of regulation and control, such as nauonal insurance.
pensions, the health service, education, public transport. the regulation of agn-
culture. rent coatrol, housing and redevelopment. town and country planning and
the consequent compulsory acquisition of land. It is inevitable that disputes
<hould arise, or conflicts of rignts and interests between the individual citizen and
the central or local government authority. The ordinary courts are appropriaie for
the decision of purely legal rights: but in many™ of the kinds of cases of which
we are speaking, the question in issue 15 not one of purely legal rights but a
conflict between private and public interests. bound up in a ereater or lesser
dearee with ministeriai poiicy as outlined by statute.

The ~dnumistranve justice” we are considenng i this chapler must oe
distinguisied from ihat distmct sysiem of administratve law xnown in legzl
systems ‘vhich have devetoped under the influence of French law where 2
separate body ol admunisirative courts or tribunals exercise the jurisdiction which
in the common law -t stem betones (o the High Court exercising its supervisory
junsdiction by way of judictai eview. Those systems. 00, have speciaiised
tribunals for dealing with particutar categories of dispute but questions of the

Report of Committee on Admunistranive [ribunals and Lnguiries “Franks Committce 7y 1+ 1957)
Cimnd, 218: Memoranda submuted by Government Departments 16 vois., HM 5.0, 1956 Minures
i Evidence (HM.S.0. 1936-1957). Report of the Commuitee on Vimisters  Powers (1932) Cmd.
060, 1L

Sir Carleton Adle

redd tmom VIOARE P 13- 00y W

e Aminstratiye Jansdiciion H
tohsan, Jinirce cond Aedmserative Law 1 ard ed., D31y Dnwaras Admemstranee Justice (Michiean,

i3 Harry strect. Sasie i che Welfare Stae 12ad ed.. 19750 G Uang, wommmstrative Procedtiees

073 HWOR Wade and O F Forsvih, Admeestranive fan 810 ed. v tang SN ML Harris and
VL Parungzon, Admonsirative fasitce o the 20st Conrury - Hart, 9989

Freptovment Tipunmats Sor 0o, s 20

W ren pre O8I W ange, rara, JU—H)7

Bat ot bl Emproviment Dobunids sl vith disputes Sebaeen srevate cmplovers and cimniov-
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iegalny of government actions are decided according to principles of admin-
1strative law i admimistrauve cours

The subject covered in this chapter under the title of admimstrative justice 1~
one particularly iikchv 10 be afiecied by the Human Rights Act 1998,

Reference was made in Chapter 22 10 examples. even before the Humarn
Rights Aci 1998 came into foree. of changes necessitated 1o trinunals as a result
of aecisions of the European Court of Human Rights.” Since the Act came o
effect the Emplovment Appeal Tribunal has held that new procedures for
appointing iav members (o emplovment tribunals guaranieed (heir independence

in a vay which made the wribunals “Convention compliant™” The House of

Lords has rejecied a claim that the powers of the Secretary ol State under the
Town and Counrrv Plannime Act 1990, the Transpont and Works Act 1992, the
Highways Act 1980 and the Acquisition of Land Act 1981 to make decisions on
planning appiications and orders are mcompatible with Article 6 (determination
by an independent and 1mpartia! tribunal of civil rights and obhgations).* Ther
remains. however. considerabie scope for litigauon 1n this area 1n relation 10 the
independence and imparuality of existing tribunais and in some cases of the
absence of bodies entiticd 10 make binding decisions or otherwisc provige
effective remedies.” (Articic |3

The Lord Chancelior announced. 1n May 2000. the estabhshment of 4 Keview
of Tribunals. a body 10 be chaired by Sir Andrew Leggat. a tormer Lord Justice
of Appeal. Its task will nvoive recommending “u coherent structure for the
deliverv of administrative lastice™

Where Parhament does not consides the ordinany counts suitable for the
decision of such disputes, especially at first mstance. it prescrives at least three
other methods of deciding them: ‘

(1) administrative tribunals;
(i) ministerial decision after statutory inguiry'®;

(i1i) ministerial decision, in which the Minister uses his discretion without any
prescribed procedure.'!

The Franks Commitiee (1957)'2 regarded both tribunals and other admin-
1strative procedures as essential 10 our society. Preference should be given.
however. to entrusting adjudication to the ordinary courts rather than to tribunals.
uniess there are cleurv speciai reasons which make a tribunal more appropriate.
Similarly. a tribunal is 10 be preferred 1o a Minister. but it is not always possible
lo express policy in the form of reguiations capable of being administered by an

“L. N. Brown and 1. S. Bell, French Administrarive Law (5th ed.. Oxford. 1998); I W. Allison. A
Continenal Distinction in The Common Law (Revised ed.. Oxford. 2000)

“e.g. Mental Health Review Tribunals- v United Kingdom (1981) 4 EH.R.R 188 led 10 amend-
ments contained in the Mental Health Act 1983, Immigrauon: Chahal v. United Kingdom (1996, 23
E.H.R.R. 413 Jed 10 the Special Immigration Appeals Commission Act 1997

* Scanfuture UK Lid v. Secretary of Stare jor Trade and Industry. The Times. April 26. 2001,

"R (Alconbury Developments Lid) 1. Secrelany of Stute for the Environmen;. Transport and the
Revions [2000] 2 W.LR. 1389, HL.

"On the extent 1o which the United Kingdom Courts can take account of Anicle 13, SeC ani
para. 22-017 and para. 22-043.

" post, para. 30-024.

' post, para. 30-024,

'*(1957) Cmnd. 21K, paras 406-408: see post. para. 30-018 and para. 34-002. of Report of the
Comminee on Ministery' Powers (1932) Cmd. 4060, pp. 115-118 .

w
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686 ADMINISTRATIVE JURISDICTION

independent tribunal. The Franks Commuttee examined the working of admin-
istrative law 1n other countries, notably the Unied States and France: but
concluded that. although there are advantages in comparative study, each country
must work out for itself, within the framework of its own institutions and way of
life, the proper balance between public and private interest.

[. TRiIBUNALS'

These are independent statutory trnbunals whose tunction is judicial. The
tribunals are so varied in composition. method of appointment. functions and
procedure. and n therr relation to Mimsters on the one hand and the ordinary
courts on the other. that a satistactory tormai classification 15 impaossible.

Reasons tor creating special tribunals*

The reasons why Parliament increasingly confers powers of adjudication on
special ribunals rather than on the ordinary courts may be stated positively as
showing the creater suitability of such tribunals, or negatively as showing the
inadequacy of the vrdinary courts for the particular kind of work that has to be
done. In the following summary we choose mainly the former method,

1) Expert knowledge

Many of the questions that have to be decided under modern social legislation
call for an expert knowledge of matters falling outside the training of the lawyver:
also an understanding of the policy of the legislature and experience of admini-
stration. They are not primarily legal questions. aithough absome stage a judicial
habit of mind may be required. Members of the Lands Tribunal, for example.
may be lawvers or persons experienced in questions relating to valuation of
land.'® Mental Health Review Tribunals include legal. medical and lay mem-
bers.'® Employment Tnbunals normally include une member representing asso-
clations of workers and one represenung emplovers’ associations.'’

i1 Cheanness

The vast number of questions that anse from dav to dav, atffecting the interests
of thousands o1 people. must be disposed ot much more cheaply than can be done
in the stateiy .nd costly counts of law. The speed und informality: menuoned
helow contribule . the reiative cneapness of adnnnisirative jusice.

(i) Speed

Again. i these muititudinous questions are to be disposed ol without the delav
that would ctog the administratve machine and work great hardship on interested
parues. institutions must be devised and procedure adopted that wyll dispatch the

** Exhausuve intormaiton down to (237 is contained in the Memaorande sabmitted Dy Ciovernmend
Departments w the branks Committee. See wso R B Wranh and DL G Flutei<son, Adwnraratve
Prebwmads 19730 )0 N, rarmer. Trtbunals and Governmeni (19743 H. Streer oo che Seltare
Stafe “nd ed.. 1975y 1 Fulbrook. dmenistraitve fusiece wned ine {mempben o (19780
©5 H. Losomsky, spectedized Jusiice 1 1990, Oxtond?

Cands T At (4949,

Niental Hearth et 1983

Sinpoy et Tithunais Act Lon
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business much more speedily than the ordinany courts can.de. Indeed. the cour-
would not have time 10 take over this work. in addibon 10 what thev atready hase,
without being enurely reconstituted and so losing their present identiny

(V) Flexibiliny )

Although every body of men that hus o make decisions evoives in course of
ime general working principies. and government departments tend 1o foliow
their owr precedents. the new tribunals are not hampered by the rigid doctrine of
binding precedent adhered 10 by the courts.™ They thus have greater freedom o
develop new branches of law on the basis of modern social legislation and
suitable (o the needs of the Welfare State. as in times past the Court of Chancery
developed Equity.’™ This does not mean that the decisions of tnbunals are
enurely capricious and unpredictabic: there is a growing practice for some of
them 1o publish selecied decisions.

W Informalin:

Tribunais ar¢ not bound by such complex rules of procedure or such stringen:
fules O evidenee as prevail i the ordinary courts. ™ They mav admuit hearsay
evidence™© they must obsene he ruies of natural justice but there ix not
necessarily & nght in"all cases 1o cross examine witnesses =2 Unlike the judges of
the ordinary courts. members of tribunals are entitled to rely in deciding cases not
merely on the evidence before them but on their professional or industrl
knowledge relating to the subject matier of the dispute before them To haid
otherwise would. of course. reduce if not completely destroy the vaiue of
choosing members of tribunals by reference to their special knowledge. They
may rely on “their cumulative knowledge and expenence of the matier in
hand.”** A doctor. for examplic. may advise other members of a tribunal from his
personal experience of the weight to be given to evidence relating 10 medical
maters. "

Examples of statutory tribunals

In many important areas of evervday life matters affecting a large part of the
population are subject to the Jurisdiction of statutory tribunals—tor example
social security benefits of all kinds, cmplovment law. questions of discrimination.
immigration. education. mental health. Most tribunals are of recent origin but

some have a long history, The General Commissioners of Income Tax date back
o 1798.

A common structure., particularly in the case of tribunals ¢f modern origin
which deal with large numbers of cases and sit throughout-the United Kingdom.
is a tribunal of three: a legally qualified Chairman and two members chosen

" Merchandise Transpori v B.T.C. 11962] 2 Q.B. 173,

" ¢f. James v Minwsier of Pensions |1947) K_B. 867 (Denming J..

R v. Depury Indusirial fnjuries: Commissioner. ex p. Moore [1965] | Q.B. 456.
 Milier (A0 v Minisiey of Housing and Local Governmenr [1968] 1 W.L.R. 992. CA
2R v Newinarket Assessmen: Commuice, ex p. Allen Newpori Lid [1945] 2 All ER, 371, 373 k.
v Depury Inausirial Injuries Commissioner. ex p. Moore (supra). Nicholson v, Secretary of Stote for
Energy (1977) 76’ L.G.R. 693: decisions recoznising in the circumstances a right 1o cross examine.
Contrer. Kavanavi: v, Chief Consiebie of Devene and Cornwali 119731 Q.B. 624. %

* Memopotitan Froperties . Lannon (19691 1 QB 577, 605 per kdmund-Davies L.J. (Rem
Assessmenl Comnitiee

Rv Medical Appeal Tribunal, ex P Hubbie [1958] 2 Q B. 225, 240 per Diplock 1. affirmed 11959
2 Q.B. 408. Sec ulsu Dugdale v, Krafi Fouods Lid 11977] LCR. 45 (E.AT).
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because of their expertise in the relevant tield and representing “hoth sides™
where that can be said to he applicable, for example in employment tnibunals. In
other cases, ior example the Lands Tribunal, there is a smail number of members
from whom o tribunal is constituted when required. In the parucular instance of
the Lands Tribunal one member of the panel sitting wlune constitutes the Tn-
bunal. 1

Social security

There is an elaborate arrangement of tribunals in this wide and important area
which covers entitlement to benefits and payments of various kinds.* Appeals lie
to an Appeals Tribunal. Each tribunal normally consists of a legally qualified
Chairman and two members chosen [fom a panel of persons having knowledge
or experience of conditivns in the arex und being representative of persons
working and living in the area but may be constituted by a sole member.™ The
system of tribunals as a whoele is under the control of a President who 15
responsible for superintending the general working of the tribunals.

Appeal lies, subject in some cases to leave. to Commissioners. An appeal 1s
normally heard by one Commissioner. The Chiel Commissioner Jectdes which
decisions shall be reported.

Emplovment tribunals®

This is another important bady of tribunals, sitting throughout the United
Kingdom. with a wide and varied junsdiction. Established in 1965 to deal with
claims refating to redundancy payments they subseauently acquired jurisdiction
over untair dismissals. discrimination claims under the Sex Discrimination and
Ruace Relations legislation and appeais against improvement .nd prohibition
notices served under the Heaith and Safety at Work, ete. Act 1974 [he tnbunals
are under the supervision of a President. Each tribunal consists of a legaily
qualified chairman and two laymen. one chosen from a list prepared in consulta-
tion with emplovers’ representatives. the other from a list prepared in consulta-
tion with trades unions. The Emplovment Rights (Resolution of Disputes) Act
1998, owever. provides for a number of situations where the Chairman may sit
dlone. "

A spectal feawre of [ndustrial Tribunals s that appeal lies to the Employment
vppeal Tribunal which consists of a High Court Judge and two lay mem-
hers.™

[mmigration

The provision ior hearnne appeals relaung © immigration by lmmigraton
Adindicators and the Immigrauon Appeai Tribunal has been outhnen carlier in
Cth..pter 23.

* Social Security Admuimistration Act (9920 Socul Secunty Act [HON L sdler. “Lav tnibunal
mempers «nd admimistratve jusuce” [ 19991 P L oi6.

" See Adler. n. 25 supra,

“Empioyment Tribunals Act 1996,

‘ Ruies (or appowmnting izy mempers neld to ne cumpatible with Conventien on Humin Rients
Sountadre VR Lid v Secretary of Siane o Tride dnd Indwxte, The (Toev. Apnl 26, 2001, EAT.

“The court s unusudl  having o ursdiction vnch extends o o Seotland and England:
Suplovment Tribinais Act (996 LT
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Menial health review tribunals
These important bodies and the difficult jurisdiction which thev have 10
exercise have been discussed in Chapter 24"

Taxation

Appeals against assessments 1o income tax hie in some cases (o General
Comnussioners. in some 10 Special Commissioners, The former are appointed by
the Lord Chancelior and are residents with knowledge of the area in which they
st Usually two Commissioners hear an appeal which is conducled informalis
Special Commissioners™ are, ippointed by the Treasury. Thev are senior civil
servants: hearings are in London. someumes before two. sometimes one Com-
missioner,

Value Added Tax is collected by the Customs and Excise. Appeals are heard
by Value Added Tax Tribunals which are under the supervision of a President
Each tribunal consists of a Chairman, appomted by the Lord Chancellor. and one
or two laymen chosen from a panel nominuted by the Treasury (The Chairmar
may sit alone).™!

Miscelianeons

Further examples which illustrate the width of matters referred to admin-
istrative tribunals of various kinds might include Commons Commissioners, ™
the Foreign Compensation Commission.** the Independent Schoois Tribunal
the Special Educational Needs Tribunal® the Convevancing Appeals Tribuna!
and the Plant Vareties and Seeds Tribunal ™ The Wireless Telegraphy Appeal
Tribunal. established by the Wireless Telegraphy Act 1949 is unusual in that it is
believed never 1o have heard an appeal. More recent examples include the
Tribunal established by the Regulavon of Investigatory Powers Act 2000. the
Financial Services and Markets Tribunal established by the Financial Services
and Markets Act 2000 and the Adjudication Panels sct up by the Local Govern-
ment Act 2000 from which members will be selected 10 form Case Tribunals 10
investigate complaints of unethical behaviour in local government. The Director
General of Fair Trading is regarded as a tribunal for the purposes of the
adjudicatory powers which he exercises under the Fair Trading Act 1973,
the Consumer Credit Act 1974 and the Estate Agents Act 1979. Appeals from the
Dircctor General lie 10 the Competinon Commission. established by the Com-
petition Act 1998. The Freedom of Information Act 2000 gives adjudicutive
powers to the Information Commissioner (formerly the Data Protection Comyr .
sioner) with appeals (0 the Information Tribunal (formerly the Data Protecuon
Tribunal). The Financial Services and Markets Act 2000. section 132 establishes

*8ee ). Peay. Tribunais on Trial (Oxford. 1989),

" Taxes Management Act 1970, 5.3,

* Taxes Munagement Act 1970, « 4

" Vulue Added Tax Act 1994, 582 and sched. 12,

** Commons Registration Act 1965,

** Foreign Compensation Azts 1950 and 1969,

* Education Act 1996, 5,470,

¥ Education Act 1996, 5,333, The School Standards and Frumework Act 199% established Exclusion
appeal panels (sched. 18) and Admission Appeal Pancls (scheds 24 and 25,
* Counts and Legal Services Act 1990, a4

" Plant Varieties Act 1997,

30-01%
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. Tribunal w which appeal lies from decisions of the Financial Services Author-
itv* Appeal from the tribunal lies to the Court of Appeal or Court of Ses-
~Son.

Tribunals of Inquiry, established under the Tribunals of Inquiry (Evidence) Act
1921 belong in a class of their own and are discussed carlier in Part [ of Chapter
5

Domestic tribunals

Some disciplinary bodies set up for professional or other associations are
established by statute, often with appeal to the courts. and therefore find a place
here since bodies exercising stalutory powers against individuuls will normally
be regarded as operating in Ihe ured ol public law*!

The supervisory jurisdiction of the High Court™ is exercised over stawtory
domestic tribunals in a similar way 1o that over administrative tribunals. in that
they must observe the principles of aatural jusnice: and this supervisory jurisdie-
son over them provides useful pracedents for adminisirative law** However.
whereas excess of jursdiction renders 4 statstory irbunal liable to damages.
excess of jurisdicion by 4 non-staiory iribunal does not. unless there is 1
reach of contract or malice. ™ Proceedings aganst non-statutory domestic tribu-
nals may be commenced in the normal way. [n addition o damages. where
appropriate. declarations and injunctions are available but not certiorari and
orohibition.**

Disciplinary commitices have been created by statute for 1 farge number of
professions o hear complaints of misconduct and with power 1o strike members
off the register. The Medical Act 1983, for example. establishes 2 Professional
Conduct Committee with power [0 remove a doctor’s name from the register of
medical practitioners, cither for a fixed period or indefinitely, on proof of
conviction of: a criminal offence or of serious professional misconduct. Appeal
lies to the Privy Council.* Architects. Farriers and Pharmacists, on the other
hand. mav appeal from professional bodics to the High Court.”

nre paca, 2803
SR General Medical Counci ex p. Gee {10861 1 W L.R. 226: athirmed [1986] 1 WL.R. 1247,
[t

st Chap. 32,

Ford Justice Morms, “The Courts und Domestic Foipunals i 195316Y LANR.-313: O Lloyn, “The
Yescipunary Powers of Professiona dodies pus) 13 M.L.R. 281 una 1 1952) 13 VLR 13:
i D. 8. Mitcheil. “Domestic Triburniis «nd the Courts” 119300 2 Brinsh Jonenal ar Adrunstrative
7w R0: J. Gareth Miller. “The Disciounary jursdiction of Proiessional Tribunals™ (1961} 25 M.LR.
331: Report - Departmental Commuttee o Powers of Subpoena of Discrptnary Tripunals ( 1961}
Cmnd. 1033
“+ Byrne v Ainematograpn Renters Associaiian 11958) | W.L.R, 762.
 Now, the remedies of 2 probiing or quasamu ardet. B, - Nattoral Jomt (,II*UHL'II‘ Jur the Cragt of
Dental Technrcans ex p. Neate | 19531 | (3B, TOH. DC. Post. p. 08T
» Medical Act |83, 536 ana s.40. Simnarty, Dentists Act {98 5,27 and .29, Appeal also hes W the
Privy Council under the Veterinary surgeons vet 1966, The Health Act 1999, w00 and sened. J
Cantain wede powers tor the amendment ol lewisiation regulatng the medicas and assuctated pro-
SANIONS,

wienitects Rewistraon At 231 Parriers  Rewstranon) et 1975 pa parmers Keustration )
wnendment) Act 7T Phanmaey )51 Medicines ot 168, Appeals DY UClors. wenusts and
Sterary sarmeons sid praciitionens o gectsions ol tie ibunad staphished onder e Misuse
Orugs Act 1971 fie o the Hign Lol
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Tribunais and Inquiries Act 1992

A Committes on Administractve Tribunais and Inquines under the chairman-
ship of Sir Oliver Franks ¢later Lord Franks) was appointed by the Lord Chan-
ceilor: ~To consider and make recommendations on: (a) The consutution and
working of tribunais other than the ordinary courts of law, constituted under any
Act of Pariiament by a Minister of the Crown or for the purposes of a Minister's
functions. 1hy The working of such admimistrative procedures as include the
holding of an inquiry or hearing by or on behalt of u Minster on an appeal or 2s
the resuit of vbjections or representations, and in particular the procedure for the
compulsory purchase of land.” The Commutes reported in 1957.%

The purpose of Parfiament in providing that certain decisions should not be left
to the ordinary courts butr should be subject to special procedures. said the
Commuittee. must have hesn to promote good administration: and the general
characteristics that should mark these speciui procedures are “openness. [airness
and impartiality.” [t was not possible to define the principles on which it had beep
decided that some adjudications should be made bv tribunals and others bv
Ministers: the distinction was a tact that had o be zccepted. Tribunais should be
regarded as machinery provided by Parliament for adjudication. racher than tas
the Committee on Ministers” Powers had suggested in 1932) us part of the
machinery of admimstraton.

The Government accepted most of the recommendatons of the Franks Com-
mitee in the Tribunals and Inquiries Act 1938, Certain reforms couid be intro-
duced by admimistrative directions (0 government deparuments or locai
authorities. The most important innovation made by the Act was the creation of
2 Council on Tribunals.* (The composition and work of the Council is con-
sidered in Chaprer 34.) The Act also made further provision as to the appoint-
ment. qualificauons and removal of the chairman and members., and as © the
procedure. of certain tribunals: 1t provided for appeals to the courts from certain
inbunals: it required the 21ving of reasons for certain decisions ol tnbunals and
Ministers: and it extended the supervisory powers of the High Court. The Act
was amended in 1939 ana 1966.°' and the law was consolidated by the
Tribunals and Inguiries Act 1971 and again by the Tribunal and Inguines Act
1992, '
Appointment of members of tribunals )

The chairmen of some mmbunals are appointed by the Lord Chancatlor. and the
chairmen of certain other tribunals are selected by the appropnate Minister from
1 panel of persons appointed by the Lord Chancellor’® isection 6).

The Council on Tribunals may make to the appropnate Minister general
recommendations as to the appointment of members of the tribunals specified in
Scheduie | f{ie. those under the supervision of the Council). and aiso of the
relevant paneis. and the Minister “shail have regard” to such recommenda-
tons. ‘

1957 Crond. 218

* The idea appears (0 nave ongmnated with Professor 'W. A, Robson. vnho proposea v “Sianding
Councii on Acmunistrative Tribunals™ (see Franks Report. Minutey of Evidence, p. +96). in aadituon
o an Administrative Appeal Tribupal. {t was rewnforced by H. W. R. Wade's proposal for an
~Adminstraave Count” [ibid. pp. 331-333).

“ Town and Country Planning Act 1939, 533 :provision of rules of procedure for satutory
inguiries ).

*' Tribunais and Inquiries Act 1966 (provision of rues of procedure [or discretionary nQuires).

2 Or the Lord President of the Court of Session or the Lord Chier Justuice of Northern [reiand.
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A Minisier may not. with cerain excepuions. lerminate the appointmeni of o
member of a tribunal specified in Schedule 1. or of a relevant panel. without the
consent of the Lord Chancellor (section 7).

Procedure

The Minister must consult the Council on Tribunals before making or approy-
ing procedural rules for the tnbunals that come under 1ts supervision. There are
now no restriciions on iegal representalion beiore most slalutory ibunals,”
Legal axd 1s not available except before the Lands Tribunal. the Emplovmem
Appeal Tribunal. Mental Health Review Tribunals and the Commons Commus-
sioners. In the case of other tribunals. however. legal advice is available. In mam
cases lingants will in fact have the help of their unions or similar podies.™
Presumably. woo. the right wiich the Court of Appeal recognised in McKenzie
McKenzie™ for a lingant 1o be accompanied by « friend 1o assist by 1aking noies
and giving advice appiies 10 tribunais as much as 10 the ordinary courts.

Appeals from rribunals

A party to proceedings before most statutory tnibunals. who 1= dissaushed wiu
the mbunal's decision on a point of Jaw. may either appeal 1o the High Court or
reguire the tribunal 1o state a case for the opimon of the High Court. Appeal hes
by leave of the High Coun or of the Coun of Appeal to the Court of Appeai *
and thence 1o the House of Lords tsechon 11

The scope of this right depends on the view of the courts on what constitutes
a point of law as opposed 10 & guestion of fucl Whether or not the facts were as
alleged by an applicant 1¢ @ mater for the tribunal. Whether those facis i the
light of the appropriaie rules of law give rise. for exampic. 10 & contract of
emplovment 1s a matier of applving the law 10 the facis 1f 4 court does no! wish
o nterfere 1t can call that second stage 100 & guestion of fact 1f 1t does wish 1«
imterfere it can conciude thai 1t raised a point of law because no reasonable
tribunal could have reached such a conciusion uniess 3t had made an error
understanding or appiving the jaw ©

.Sll‘nl’.?"i YOIV DOWErS QF SUpPeriaor courls

ANy provision in an Act passed Hefore August 1. 1955 that any oraer o
determunanon shall no pe calied 1w guestion i any court. or any simil
provision which exciudss any of the powers of the High Court. shall no: preven:
the removal of the proceedings o the High Court oy order of ceraoran o
prejudice the powers of the High Courl 10 make corders of mandamus (secuon
121.°" It does now however. affect statulory provisions prescribing u special time
limit within which applicauons to the High Court must be made

" Anexcepuon 1= providged oy tribunzais which dear witn comolainis
pracunioners. Health and Socia) Security Act 1985 < 3 and Senec
*= Sec the explict recoonition of this likelihood in the Emplovment Tr
1 Essex Counry Council, The Times Februars 2. 2000, CA.
“11971) p. 23 '

* The Coun of Sessin takes the piace of the High Cour and the Court of Appeal 1n relavon 1o
proceedings 1r Scotland

" posi para. 32-01%.

** These are now the Temedies of a mandatory or quashimg order There 1= 4 COMTespONding DrOVISION
in relation 1o Scotiand i

against Navona] Health servics

aliAgt 19UE, ¢ bl Bac
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Reasons to be given for decisions

Where a tribunal which comes under the supervision orf the Councii gives a
decision. it is the duty of the mbunal © furnish a written or oral statement of the
reasons for the decision f requested o do so by persons concerned. (s.10)
The statement may be refused. or the specinculion of the reasons restricted. on
the grounds or panonal secuitty, Such a statement forms part of the decision and
must be incorporated in the record. so that the order will be a “speaking order”
ror the purposes of certtoran (or quashing order).™

The courts have held that the reusons 2iven must be “proper. adequate
reusons ™ which are intetligible and dezl with the substantial pomnts which had
been raised.™

(1. VaNisTERIAL DECISIONS AnD [NQUIRIES

Pariiament orten provides that. berore a decision 15 made by a Minister or other
public authority which arfects the nghts of ciuzens. an mquiry must be held at
which those whose Interests are concerned may state their ebjections to the acuon
proposed berore a finud decision s mace. Inguiries are usually prescribed by
statute berore land 15 compuisorily acauired tor such purposes as town develop-
ment. slum clezrance. the building ot housing estates. schools and hospitals, and
road improvement: and also berore town and country planning schemes are
confrmed. Inquines may aiso be prescribed in relaton to the provision of sociul
services, and for other schemes of control. Most inquiries are urranged by the
Ministry for the purposes of its own housing and planming cases and those of
iocui authonties. The procedure provides a framework for 4 tair hearing in the
weighing of the proposais of 4 public authonty against the interests of persons
arfected by them. The Mimister 1s not bound by the recommendations ot the
[nspector who holds the inguiry: he must. on the contrary rorm his own inde-
pendent decision.” An important exception. however, Is provided by the power
in the Town and Country Planning Act. 1990, Sched. 6 to delegate the power in
cerain classes of planning appeals to an inspector. in such cases his decision is
final .22

Some Ministers have the power—often without appeal—io make decisions
directly affecting the nghts of individuals or other pubiic authorities. This power
of decision may be either originai or appellate. [n either case it may involve 4
dispute between a public authonty and an individual or berween wo public
(often local) authorities. The power 1s in a greater or less degree discretionary.
usually there s no kind of appeal from it. and in the cases we are now
considering no public inguiry or other form of procedure is prescribed by statute.
Normaily. therefore. citizens can only complain about these decisions rhrough

Y oaast, para. 32-004.

' Re Poser and Mills' Arbitration [1964] 2 Q.B. 167, For other staturory provisions requiring the
giving of reasons for decisions see [veagn (Earl) v. Minister of Houstng und Local Government
11464] 1 Q.B. 393: Givaudan & Co v. Minster of Housing and Local Government 19671 | WL.R.
250 Etlion v. Southwark L.B.C. [1976] | W.L.R. 499: French Kier Deveiopments v. Secretary of State
for the Environment [1977] | All E.R. 196.

! Neisovdd Lid v. Minister of Housing and Local Government [1962] | W.L.R. 404.

*2S.1. 1981 No. 304: S.I. 1995 No. 2259.
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such political means as letiers to Members of Parliament. quesuons in the House
and motions in debates on the adjournment.

Examples are the Home Secretary’s power 1o hear appeals from police officers
against dismissal or reduction in pay. and his powers relaling 10 prison admini-
stration: and the judicial functions of vanous Ministers in relation te such matters
as bankruptcy. weights and measures. registration of business names and trade-
marks and licensing of road transport.

The Minister may hold an inguiry 1n many of these cases but in such cases the
parties concerned will lack the rights which they have where an inguiry must be
held

Inquiries*™

A lypical provision requinng the holding of an Ingquiry ¢ 10 be found in the
Acquisiuon of Land Act 1981. The Act lays down general procedural rules to be
observed before compulsory purchase powers conferred by various starutes can
be exercised. Secuon |3 of the 1981 Act provides that if anv objection has been
made 1o a proposed compulsory purchase order the Minister shall before confirm-
Ing the order either causc a public Jocal inquiry to be held or afford o any
objector a hearing. Littie can be learned from the Act of anv rules relating w the
holding of such an inquiry or whe might hold 1t Section 35 of the Town and
Country Planming Act 1990 similarly requires the minster. before confirming a
structure plan proposed for a planming authority for the development of its ares.
10 afford 1o any objectors “an opportunity of appearing before and being heard
by @ person appointed by him for the purpose ~ Secuons 16 and 106 of the
Highwavs Act 1980 reguire the holding of inquiries and. in some instances.
secuon 16 requires an inguiry under the Statutory Orders (Special Procedure ) Act

1 AL
-

Frocedure

The Franks Commitiee mude @ number of recommendations relating 10 proce-
dure at inguinies and. in particular. advocated the adoption of statutory rules 1o
regulate procedure

The Lord Chancelior was given slatutory power Lo make rules for procedure.
after consultavon with the Council of Tribunals. by the Town and Country
Planning Act 1959 .33 see now the Tribunals and Inguiries Act 1992, 5.9, In
due course Tules were made Tor many of the more important types of inguiry™
and are usually followed by analogy i cases where stnctly they do not apph
The rules relate 10 the notice to be given to persons entitied to appear before the
inquiry: the ngnt w represemation and the right to call evidence and cross
examine. The rules define the nght 1o appear by reference 10 people whose legal
rights are effecied by the scheme or proposal. Within limits Inspectors aliow
pariies 1o appear who may not be within the terms of the rules and there 1<
Judicial suppor: for the view that a local mquiry 15 open 10 anvone hving in the
locality.

" Essex Counr: Councit . Munisin of Housire and Locai Gevernment 11967) I8 P. & C.R. 53]
(Swansted Airpont knguiry |

“R.E Wraith and G. B. Lamb. Public inguiries as an Instrumen of Governmens (1971

" Compulsory Purchase by Public Avthorites (inquinies Procedure) Rules 1976, S.1. 1976 Na 746
Town and Country Pianning (Inquines Procedure) (England) Rules 2000 S.1. 2000 No. 1624
Highwavs (Inguines Procedurs) Rujes 197¢. S.1. 1976 No. 721.

" Weanesbury Corporanon v. Munsiry of Housing and Local Government (No. 2) [1966] 2 Q.B. 273
302 per Diplock LJ
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Apart from express procedural rules an inspector must observe the rules of
natural justice {or act fairly or not behave with procedural impropriety®’). Hence
he must not receive evidence from one party in the ubsence of another® or base
his report on considerations which the objectors had not known were in his mind
-0 that thev had had no chance to deal with them.™

Fairmess and the 2enerai nawre of local inquiries were considered by the
House of Lords in Bushell v. Secretary or Siate ror the Environment.” an inquiry
held under the Highways Act 1959, berore the Highways Inquiries Rules had
come into force. The House of Lords. Lord Edmund-Davies dissenung. upheld
the refusal of the inspector 10 ailow cross-examinanon of the department’s expert
witnesses on the reliability and statstical vaiiditv of the methods of rraffic
predicuion used by the departinent 1 produce 1ts esumates ol future traffic needs.
Lord Dipiock. whose speech contains the lengthiest analvsis of the role of the
mspector. preferred 10 use the word “fair” to describe the procedure required 1O
he tollowed by the inspector:’natural justice wus t0o liaple to connote “the
orocedure roilowed by Engiish courts of faw.” "What s fair 1s ©© be determined
i the light or the nature ot the subject matter of the tnquiry and of the practicai
reafities us to the wayv in which administranve decisions forming judgments
hased on technicai consideranons are reached. A rerusal to permit cross-exam-
inauon 1s not per se untair, In Busheil the method of compuung traffic dow was
not a topic suitable for invesugation by individual inspectors at individual
inquiries. uniike the route of 2 particuiar strerch of motorway. {t was more akin
:0 a question of policy—snouid motorways be putlt at ail?—which 1s a matter for
Parliament. not locat inguines.”™

Since the commg into rorce of the Human Rights Act 1998 questions of
procedure may now de apen o challenge by reference 0 Arucle 6 of the
Convennon.

The [nspecior’s Reporr

Inspectors were, unui recently. largely, {uil ume members of the departments
for which they hoid inquines. Although this couid give rise to some doubt about
thetr independence and impartiality the Franks Committee emphasised that it had
recerved ~virtuallv no criticism of the .qualifications of inspectors or of the
manner in which they conduct enquiries.” Nonetheless the Commutiee finally
decided to recommend that inspectors shouid be put under the control of the Lord
Chanceilor rather than bemng emploved as full-time members of particular depart-
ments or being appointed. from tme [0 ume by a department (o conduct a
particular inguiry. Thar recommendation was not accepted by the Government.
However. the Departments of the Environment and Transport did agree that
highway inquiries shouid in future be conducted by inspectors nominated by the
Lord Chanceilor.™

a2

7 nosr. oara. 31-013 er seq.

s Yipernian Properry Co Ltd v. Secretary of State jor the Environment (1973 27 P. & CR. 197.

S Fairmount {nvestments v. Secretarc of State for the Environmenr (19761 | W.L.R. 1255, HL.
©11981] A.C. 75. See o R. v Secretarv of State for Transport: ex p. Gwent Counry Counc | 19871
I All ER. 161,

" The extent to which policy is a proper issue to be rassed at an inguiry may depend on whether it
is a “local inquiry” or a more far ranging inquiry. in which policy guestons are mevitably invoived.
such as that into proposals (o build an airport at Stansted or a nuclear reactor at Sizewell: M. Purdue.
R. Kemp and T. O'Riordan. "The Government at the Sizeweil B [nquiry” [1985] P.L. 475.

"* Report on the Review of Highwayv [nquiry Procedures. Cmnd. 7133 (1978).
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Even as formerly organised the hearing of inquines was probably consistent
with Article 6 of the Convention on Human Rights because the availability of
judicial review provided the necessary guarantee of an imparual. independent
heanng: Brvan . UK.7

The independence and impartalitv of Inspectors has. however. been strength-
ened by the establishment as an executive agency of a Planning Inspectorate.

Another important aspect of public confidence in the operaton of inguines is
the night to know the contents of the inspector's report. There 1s likelv 10 be
suspicion about a system which grants 2 hearing and requires minisiers in some
cases 10 reopen inguiries or allow further representanons. if the report at the
centre of the procedure 1s withheld from the parties. The courts gave no right 1o
see the report but the Frunks Commitiee recommended publication on the ground
that “fair piay for the ciuzen” required tnat he should know what the inspector
sdld o the minister. This recommendauon has been accepled and is specincaliy
included in the stawnory rules of procedure governing various classes of mmquir-
1es. The report 1s not. however, made available until the mimster has made his
decision.

The role of the Minisier

Once the imspector has concluded his hearing and produced his report the
nghts of the ministers and objectars are now largely coverned by stawutory rules
The Franks Commitiee had been concerned about the extent to which a minister
might take into account new evidence received after an inquiry had conciuded
The commitiee suggested a disuincuon between new Taclual evidence and advice
on policy. which the Government accepled. A minister is. in many cases. now
required 1o notify all the parties concerned if (iv he ntends 1o differ from ar
nspector on a finding of fact o1 (i1 he 1s likelv 1o disagres with the inspector’ s
recommendaucns because he has taken into consideraton new evidence (which
includes expert evidence on a matter of fact) or any new 1ssue of {fact twhich does
not include quesuons of government policy). Where the minister is difiering on
a finding of fact the parues have 21 davs m which 1o make wrilten represents-
tions. In the other cases the parties have 21 dayvs within which 10 ask for the
reopening of the inguiry. An example of the ruies being successfuliv nvoked to
nvalidate a mnisienial decision 1s to be found mn French Kier Deveiopments Lid
i Secretary ef Siare for the Environmen: ™ In making his report. an inspector
disregarded & document put before him but the minister relied on that document
to justify a retusal to accept the inspector’s recommendations. Wiliis 1. held that
lo attach an: weight 1o the contents of the document in the circumstances
amounted to the taking into consideration of new evidence and the parties should
therefore have had the opportunity 1o reopen the inguirs. The difficuity which
may arise in interpreting the new rules is illustrated by Murpi (1.1 and Sons Lid
v Secrelary of State jor the Environmen:”" An inspector had recommended
against allowing a site 10 be developed for residential use because of the amoun:
of noise coming from the plantiff company’s adiomning premises. The minister,
however. granied permission for the development and the plaintifi”s company
claimed that. i doing so. he had differed from the inspector on a finding of fact.
Ackner J. held that the mimsier had not differed from the inspector on a finding
of fact but from the inspector’s expression of opinion on the planning merits.

TU01995) 21 EH.R.R. 342,
™11977) 1 Al E.R. 296
71973 | W.L.R. 560
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which did not give the plainuff the right to make further representations.’ [n the
case of inquiries governed by these or similar rules the right to make further
represencations or to reopen the inquiry oniy anses if the minister differs from nis
INspector.

in Busieil v. Secrerarv or State jor e Enviromment” the House ot Lords
emphasised that, whatever the restrictions on the mimister in reaching his deci-
sion. he is pertectly enatled to consult his departmental otficials and obtain trom
them the best advice that he can: ~Once he has reached his decision he must be
prepared to disciose his reasons ror it because the Tribunais and Inquires Act
1971 so requires: but he 15. in my view. under no obiizarion to disclose o
objectors and give them an opportunity of commenung on advice, expert or
otherwise. which he receives irom his department in the course of making up his
mind. [f fe thinks that to do so will be heipful to him in reaching the right
decision in the public interest he may. of course. do so: but if he does not think
it wiil be helpful—and this is for htm to decide—rtuilure 0 do so cannot in my
view be treated as o deniai of-natwral jusuce to the ovjectors.” ™

' See Lord Luke of Pavenham v. Minister of Housing and Locat Governmenr [1968] 1 Q.B. 172.
711981] A.C. T75.
"8 At p. 102 per Lord Diplock.
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CHAPTER 31
JUDICIAL CONTROL OF PUBLIC AUTHORITIES: L. LIABILITY'

We consider in this chapter the general principles 1in accordance with which-the
courts control the exercise of powers by public authorues. The remedies avail-
able for this purpose are dealt with in the next chapter. and civil proceedings by
and against the Crown in Chapter 33 in the terminology of Lord Diplock in
(@) Ren’!_\ v. Mackman* Part | of ts chapter deals with judicial control through
Public Law while Part 1] deals with control through the mechamsm_of Private
Law.

. PuBLIc Law: EXCESS Or ABUSE OF POWERS

Judicial control of powers

The exercise by public bodies of powers conierred on them by statute or by the
common law  may be open 1o review 1n the courts on a number of grounds. As
a general principle 1t can be said that the courts do nol concern themselves with
the wisdom of a particular decision: thev cannot. as 1t 15 said. examine the merits
They can. however. examine whether a public boav has exceeded the powers
given 1o 1t so that 1ts decision s ultra vires. or whether the procedure followed
m reaching a gecision was fiawed by a failure 10 observe the principles of natural
Justice. A decision may also be open o review because 11 s one thai no
reasonable boay could have reached the Wednesbur™ principie. For present
purpeses 11 15 unnecessary (o consider whether all these grounds should be
regarded as aspects of the wirra vires doctnne.” In the ioliowing pages the various
bases for judicial review will be examined by reference Lo the tradiional term-
nology which formerly was 10 be found in the case law. Reference musi.
however. be made to Lord Diplock’s new terminologyv which has begun to appear
in judgments and which. as will be seen. ma2y be of imponance if 1l extends the
scope of judiciai review. in the GCHO case Lord Dipiock said

“Judicial review has | think developed 10 a stage today when ... one can
conveniently classifv under three heads the groundas upon which admimistratinve
action is subject 1o control by judicial review The first ground 1 would call

' See de Smith. Woolf and Jowell. Judicial Review of Admousirative Action (5th ed.. 1908
*11983] 2. A.C.. 237
* Council of Civil Service Unions 1. Mimsier tor the Cnvil Servace [1985] A.C. 374
 Associated Provincial Picture Howses o Wednesbur Corporanon (1948 | K.B. 22> . posi, pars
31011

“ Lord Diplock described review on the Wednesbur grounds of unreasonabicness is involving a (ype
of wiira vires: Brinsh Arrways 1. Laker Atnwavs |1985] A.C. 58. For judicial doubt that uirra vires 1s
the underiying basis of judicial review. see Sir John Laws. “Illegaliny. the probiem of Junsdiction™
m Judicial Reviev: (ed. Supperstone and Goudie. 1992}, “Lord Woolf: Droit-Public- Enghish Stvie™.
[1995] P.L. 57. See further C. Forsvth. “Of Fig Leaves and Fairy Tales™. [1996] Camb. L.J. 122,
Jowell. “Of Vires and Vacuums™ [1999]) PL. 4%, See also Judicial Review and the Consineion (ec
C. Forsyih. Hart. 20001
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“illegalirv.’ the second “irrationafiry.” and the third “procedural improprierv.’
That is not to say that further development on a case by case basis may not in
course of tume add further grounds.™

Within a vear that classification had been described as “a valuable and already
“classical” but certainly not exhaustive unalysis of the grounds upon which courts
will empark on the judicial review of an administrative power sxercised by a
public officer.”™”

The Human Rights Act 1998 has introduced a new ground or challenge. that
4 public authority has acted in breach of a convenuon rgnt. which may be
regarded as a specific example of illegaiity.”

Ultra Vires rule

A Mimster. a local authority and any public body may oniy validly exercise
powers within the limits conferred on them by common law or statute. A decision
may rail outside those powers and so He uirrit vires because the body concerned
has atempred to deai with a matter outside the range of ine power conferred on
it—supstantive titra vires—or because 1t has {ailed. in reaching s decision, to
tollow a prescribed procedure—oprocedural wirra vires.

[n so far as the common law powers of pubiic authorities are part of the royal
prerogative the junisdiction of the courts over them was asserted in such cases as
the Cuse of Monopoties’ the Case of Proclamanons' and The Zamova.'' In the
GCHQ Case the House of Lords cleariy affirmed that the exercise of prerogative
powers 1s subject to judicial review, aithough that case was concerned with
natural justice (or procedurai impropriety), where the powers relate [0 matlers
which are "justiciable.”'*

As regards the innumerable statutory powers. the guestion is one of inter-
pretation of the statute concerned. The acts of a competent authority must fall

within the four corners of the powers given by the legislature.’” The court must”

examine the nature. objects and scheme ot the legislation. and in the light of that
examination must consider what 1s the exact area over which powers are given
bv the section under which the competent authority purports io act.'

In Artornev-General v. Fulham Corporation.'® tor example it was held that a
local authonty which had power under the Baths and Wash-houses Acts 1846 to
1878 to establish baths. wash-houses and open bathing places was not entitled to
carry on the business of a laundry, and was acting uitra vires in washing or partly

~ Council or Civil Service Unions v Mimster for the Civii Service {19851 A.C. 374. 310. One
develooment to which Lord Diplock referred specificaily was the possible recognition of the principie
known 1o the European Court of Justice as proportionality: see. for example. R. v /nrervention Board
for Agricultural Produce. ex p. £.D. & F. Man (Sugar) Lid [1986] 2 All E.R. 115, See further, R. v
Secretarv of State for Transport. ex p. Pegasus Holdings (London) Lid [1988] 1 WL.R. 990: R. v
Secretarv of State ror the Home Department. ¢x p. 8rina [1991] | A.C. 696,

"R v Secretary of State for the Environment. ex p. Nomnghamsnire C.C. [1986] A.C. 240, per Lord
Simon,

* See ante para. 22016,

*116021 11 Co.Rep. 34b.

©1610) 12 Co.Rep. 74,

r9lel 2 AC 77,

12 C.C.5.U. v. Minister for the Civii Service [1985] A.C. 374: anite. para. 15-004.

'Y per Lord Greene M.R. in Carftona Lid v. Commissioners of Works |1943] 2 All E.R. 360. 364.
'“ per Sachs J.. in Commissioners of Customs and Excise v. Cure and Deelev Lid [1962] 1 Q.B.
340,

3 [1921] 1 Ch. 440.
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washing customers’ clothes as disunct from providing facilines for persons to
wash their own clothes.

A more controversial and difficult example is provided by Bromiev L.B.C. v
G.L.C.'® where the legality of a grant by the G.L.C. to the London Transporn
Executive was challenged on a number of grounds. The House -of Lords held.
inter alia. that the grant was wltra vires because the authonty did not have the
power to make grants to the Transport Executive merely for the purpose of
reducing fares. In Re Wesmminster Ciry Council'” the House of Lords neld hat
atempts by the G.L.C. in the last months of its existence 1o provide funding fo:
future vears for the Inner London Educaton Authority and an array of voluntars
bodies was ultra vires.

Delay 1n exercising & siawutory power, if contrary 1o express or imphed
reguirements in the relevant Act. mayv invalidate the decision on the ground of
ulrra vires."

Legisiative Powers

Delegated legislation has been heid void on the ground of wirra vires &
number of cases. In Chester v. Bateson.'"” 1t was held that @ regulation made by
the Minister under the Defence of the Reaim Act 1914 was wirra vires in that 1l
made 1t an offence to take. without the consent of the Mimster. any proceedings
in the courts for the recoverv of possession of houses occupied by workmen
emploved on war production in special areas so long as they conunued o pay
their rent and 1o observe the other conditions of the tenancy. In Commuissioners
of Customs and Excise v. Cure and Deelex™ a purchase tax regulavon which
provided that if anv person furnished an incomplete return the Commussioners
might determine the amount of tax appearing 1o them to be due and demand
payment thereof. which amount should be deemed 10 be proper tax due unjess
within seven davs 1t was shown 1o the satstaction of the Commissioners tha
some other amount was due. was held wuirra vires the Finance (No. 21 Act 1940,

'* 1983 ] A.C. 765 “An ultra vires case which invoived dificull guestions 0! construciion 0! soime
obscurely worded statutory provisions™ . Frenwell v Camden LE.C [1983] 1 All ER 602, 628 pes
Ormrod L.J

""11983] | A.C 768 In the case of the voluntary bodies the House. 1n reaching its conciusion. hac
to distinguish 1ts own previous decision m Manchesicr C.C.v. Grearer Munchesier C.C. 119801 78
L.G.R. 360 sometining which Lord Bridge jound limsell unabie 10 do.

'™ Stmpsons Motor Sales (Londeni Lid v Henden Corporanon 19631 Cho 57.82-83 per Upjohn L./

cied and approved [ 1964 A.C. 1088, 1117, Caidlector of Land Kevenue Soith West Disrrict Penang
1. Kam Giu Paik |1986] 1 WL.R 312, PC

119201 | K.B. 829. DC. Appited 1o invalidate ¢« Home Office standing order restneling access tc
soliciors by prisoners in R 1. Secreiary of Siare for the Home Depi.. ex p. Anderson | 1981 Q.B. 778
DC. And see A -Gen v, Wilts United Darries (11921)9) LJK.B. 897:¢1921) 37 T.L.R. 884. HL. ne
authoruy 1o impose charges: Lual Construction & Engimeering Prv Lid v Paraky 1966] A.C. 629,
PC. power to make regulations relaung 1o “the manner of carrving out excavaunon work” dig ne:
extend 10 imposing an absolute duty o1 care on emplovers. Hoiel and Caiering Indusim Traning
Board . Amiennabiie Proprietar [ 19691 | WLR 697.[1969] 2 All E.R. 582, HL. power 1o establish
training boards 107 persons “in amy activites of industry or commerce” did not extend 10 persons
empioyed by private clubs. For an unsuccessiul attempi 1o claim that regulations were wirra vires
because of vagueness and arbnraniness see McEldowney v Forde |19711 A.C 632, HL: discussec. I
N. MacCommick. “Delegaled Legisiauon and Civil Liberv™ (19700 86 L.Q.R. 171.

“011962] | Q.B. 340. The Purchase Tax Act 1963, 5.27(2). later provided that where a person did na:
keep proper accounts and the Commissioners estimaied the amount of tax due. the amount should bz
recoverable uniess i anmy acnion reianng thereio the person liabie proved the amount properiy due
and that amount was less than the amount esumated. For a more recen! example see R 1. Cusiom:
and Excise Cominissioners. ex p. Heages & Burler Lid [1986] 2 All ER. 164
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In Davmond v. Plvmouth C.C.*' the House ot Lords held that a power to nx such
charges as a water authority might “think fit” did not authorise the making ot an
Order levying charges for sewage services on the occupiers of properties which
were not connected to public sewers.

The fact that a rule has been laid betore the Houses and not been annuiled does
not bar review by the courts.”> and it should be immateriai that a Stawtory
Instrument has been affirmed by a resolution of both Houses.™"

Where the enabling Act prescribes a particular procedure ror the exercise ot a
power, the exercise of the power may be void 1f that procedure 15 not followed.~*
In Agricuitural Horncultural and Forestrv (ndusory Trainine Board v. Aviesbury
Mushrooms Lid®® the Minister purported to make an industnial training order
under the Industrial Training Act 1964, 5. 1(4) which required him. before making
an order to “consuil any orgamsation.” appearing 10 him to he representative of
substanuai numbers of empiovers engaged In the uctivities concerned. ’
Donaldson J. held that fatlure to consuit the body representing mushroom
growers rendered the order in quesuon invalid as against mushroom growers.

[n considenng the effect of procedural irregularities the Courts distnguish
between mandatory requirements. breach of which resuits in invaliditv. and
directory requirements. breach ot which does not resuit in invaiidity. The more
important the requirement. the more likely 1t 15 that it will be held to be
mandatory. To attemprt to deduce clear principles from the case law is. however.
impossible.** Moreover. even where the court holds that a mandatory require-
ment has not been compiied with. relief may be withheld.?”

Byelaws are ultra vires if they are repugnant to the general law: but it is not
2asy ro decide in what circumstances 1 byelaw will be held invaiid on that
ground. It obviousiy must not be contrary to statute. although it can. or course,
forbid what wouid otherwise he lawful at common law. In Poweil v. Mav= a

11976] ALC. 509, See now Waier Charges Act 1976: South West Warer Authoriry v. Rumbles [ 1984)
I W.L.R. 300, CA.

= Mackay v. Marks [1916] 2 LR. 241: instruce of Parents Agenis v. Lockwood [1894] A.C. 347, 366:
Hoffman La Roche v. Secretary of State for Trade and Industrv [1975] A.C. 295: Laker Airwavs Lid
.. Department of Trade (1977] Q.B. 643, CA: ¢, Bowies v. Bank oy England [1913] | Ch. 37

' But see the reluctance of the House of Lords to exarmine the recsonableness of guidance given by
1 minister which had in accordance with statute been submutted for Parliamentary approvai—and duly
approved: R. 1. Secretarv of Siate for the Emvironmenr. ¢x p. Notunghamshire C.C. [1986] A.C.
240.

*See R v Minister of Health. ex p. Yaffe (19301 2 K.B. 98 (failure to follow appropriate procedure
at local inquiry invalidated subseauent Minsteriai order). Cf Minister of Health v. The King i on-the.
prosecutton of Yaffe) [1931] A.C. 494, where the House of Lords approved the principie iaid down
by the Court of Appeal but npheld the scheme.

119721 1| WL.R. 190. See o R. v Secretary of State for Transport. ex p. Philippine Airiines. The
Times. October 17 (1984), CA. For an unsuccessiul attempt to invoke procedural uitra vires see Port
Lowts Corporation v. Att.-Gen. ot Maurinus [ 19651 A.C. 1111, PC. See wo R. v Post Office, ¢x p.
\ssoctarion of Sctennific. Technical and Manageriai Staffs [1981] LC.R. 76. CA: R. v Secretary of
Stare tor Trade and Industry. ex p. lan Kvnaston Ford (1985) 4 Tr. L. 130.

=® For discussions of the disunction see Coney v. Chovee (1975] | All E.R. 979 London & Clvdeside
Estates Ltd v. Aberdeen D.C. [1980] | WL.R. 182, HL: R. v 5t Edmundsburv B.C.. ¢x p. Investors
Lt | 19851 | W.L.R. 1168: Steeples v. Derbvshire C.C. [1984) 3 All E.R. 468: Walsh v. Bariow [ 1985]
U W.L.R. 90: Secretary of State jor Trade and Industrv v. Langridge {1991] Ch. 402, CA: ‘Vang v.
C.LR. [1994] | W.L.R. 1286. PC.

7 R. v. Secretary of State for Social Services ex p. Association of Metropolitan Authoriries | 1986] |
WLR. L.

¥ [1946] K.B. 330. And see Thomasy v. Surters (1900] | Ch. 10: White v Morlev [1899] 2 Q.B. 30:
Gentel v. Rapps [1902] | K.B. 160. 166: R. and W. Paul Lid v. Wheat Commussion [1917] A.C.
139,
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byvelaw made by a county council forbidding generaliv any person to frequent or
use anv street or other public place for the purpose of bookmaking or betting or
wagering. was held invalid as peing repugnant to the Street Betung Act 1906 and
the Betung and Loueries Act 1932, which would have allowed the appeliant
bookmaker certain defences.

Where & statutory mstrument or bvelaw contains wirra vires provisions it mas
be possible 1o sever the offending poruons and preserve other parts of the
mstrument or bvelaw wiach fall within the powers conferred by Parliament™

Judicial Fowers

A tribunal or other bodv with a Imuled junisdiction acts witra vires if 1t purports
Lo decide a case falling outside 1ts jurisdicuon. Thus a rent tbunal which 1s given
power 1o fix the rent of a dweliing house cannot make an-erder relaung 1o
premises which are ler tor business purposes. ™ If such a tribunal erroneousiy
concludes that the facts of a case fall within 1ts jurisdicuon 1ts decision 1s wirra
vires and can be set aside by the courts. Facts which must exist if a tnbunal 15 w0
exercise 1 gurisdicunon vahdiy are known as junsdictional facrs On maters
which do not go 1o junsdiction the tribunal may err without exceeding 1ls
Junsdicuon. No sausfactory test has ever been suggested 1o disunguish junisdic-
nonal from non-junisdictonal fucts but there 15 no doubt that the courts use the
distincuion as the basis for exercising their SUPErvisors control.

Since Amismunic Lid 1. Forergn Compensation Compnssion™ 11 has also been
the law that a tribunal acung within 1ts junsdicuonal limits mayv act wlira vires if
1l errs i applying the reievant law o the facts. Prior 1o that case 1t had been
peheveo that errors of law made after embarking on consideration of a mauer
wilhin a wribunal’s yurisdiction could not deprive 1t of junsdicuon ™ Such errors
were onlv open 10 review if they were apparent irom the jormat statement of the
tribunal’s decision: error of faw on the faci of the record ** It is not vel clear
whether Auntsnunic has established that every error of law amounts 10 an exces-
of yurisdicuon. 1n which case error of law on the face of the record no ionger has
any signihcance. In the case of tribunals. as disungwsned from courts of himied
Junsdicvon (such as county courts! there is support for the wide view of
Amsmmic in Re Racal Commumearions.™ On the other hand the Privy Council
i South East Asic Foe Bricks San. Bhd. . Non-Metaliic Mmeral Producis
Manutacturine  Empiovees Unioi™ has arirmed the conunued  distincnor
between junsdicnonal and non-jurisdicuonal errors

* Dunkie v Evany |1981] | WLK L DCDRE v Hurehinson 11990] 2 AC, 785, HL
YR Hackney, Ishingion and Stoke Newmigton Kent Tripunat ex p. hears | 195112 KB 130, See wo
White and Collms v Mousier of Healih 119391 2 K.B. 838 supre. pare. 25-03% er seq lor
TMMIETANON Cases.
CHYeY| 2 AC 147
T A view often expressed i the words of Lord Sumner i K o Nar Bell Lianors Lid 119221 A.C. 128
5 PC
“This neag ol review ruses tne difiicull master ol disinguishing between questions of law anc
questions of fact C. T. Emery and B Smvite “Error of Law i Adnmmistranve Lav 7 (1083 L4
L.Q.R. 612: ) Beawson. “The Scope of Judicial Review jor Error of Lav ™ (1984114 Q.J.L.S. 22: G
Pat. "Law. Fact and Cassal Workers™ (1985, 101 L.Q.R. 217: posi. parz. 32-0] %
M 119811 A.C 374, Sec oo K v Hull Umiversin Visuaor ex p. Page 1993 A.C. 682, 707. De Sourh
op. 1l 234244
“11981] A.C. 363 Thne Privy Council preterred the dissent of Geoffrey Lane L. in Peartman
Harrov: School Governers [1979) Q.E. 50 10 the view expressed in thai case by Lord Denning
MR
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The possible extension of review beyond errors of law to questions of tact has
been raised by the House of Lords in R. v. Criminal Injuries Board. ex p. A

Abuse of power

Statutes often confer upon mimsters. local authonties and other public bodies
discretionary powers. for example in the arex of planming law or when a trade or
occupation is subject to a system of licensing. The courts. in the absence of a
statutory right of appeal. cannot review the correctness of a decision made in the
exercise of such a discretionary power. They may. however. interfere where the
power has been improperly exercised so that the person exercising the power has
acted in a way not intended by Parliament. Abuse of power. in this sense.
inciudes exercising a power for an unauthorised purpose.”” disregarding relevant
considerations in reaching a decision’ or taking into account irrelevant con-
siderations. ™

Even where a discretion seems unfettered the courts wiil intertere where it has
been exercised in a way which thwarts or frustrates the objects of the Act
conferring the power: Padfield v. Minister of Agricuiture. Fisheries and Food.™
A Minister possessing an apparently uniimited power to revoke licences has been
held not to be entitled to use that power to revoke licences bought before the date
of an announced increase in licence fees.™

[t cannot be assumed merely from a Minister’s refusal to give reasons for the
way he has exercised a discretionary power that he has reached his decision by
taking into account factors which he ought to have ignored or that he has
disregarded factors which he ought to have regarded as relevant.*

Abuse of power may be either in good faith or in bad faith. An authority acts
in bad faith if it acts dishonestly, in order to achieve an object other than that for
which it believes the power has been given: or maliciously, if it acts out of
personal animosity. Thus a local authority which has the power of compulsory
acquisition of land for civic extensions or improvements wouid not be entitled to
acquire compulsonly if its purpose were merely to reap the benerit of enhanced
values (Municipai Council of Svdney v. Campbell**); nor may an education
authornity which has power to dismiss teachers on educational grounds dismiss
them in order (o effect economy (Hanson v. Radcliffe Urban District Councit*).
The court may infer the purpose for which the enabling Act granted the power,

*11999] 2 A.C. 330. HL.

Tea Rov Leigh [18971 1 Q.B. 132: power to require pensicner to present himseif for medical
sxaminanon was used 1o attempt o secure L's return to the United Kingdom (o subject him to the
urisdicuion of the Bankrupicy Court. See oo Webb v Minister of Housing and Local Government
119635] | W.L.R. 755: Westminster Bank v. Minister of Housing and Local Governmenr [1971] A.C.
308: H. W. R. Wade (1970) 86 L.Q.R. 163: R. v. Hillingdon L.B.C.. ex p. Roveo Homes [1974] Q.B.
720.

* R v Greater Birmingham Appeal Tribunal. ex p. Simper [1974] Q.B. 543 Grunwick Processing
Laboraiories v. A.C.A.5. [1978] A.C. 655.

® Short v. Poole Corporation (1926] Ch. 06: dictum that the red hair of a teacher clearly rrejevant
o consideration of exercise by a locai authonty of its powers and duties in connection with
maintaining “zfticient” schools. Bromiev LB.C. v. G.L.C. [1983] A.C. 768. (G.L.C. mproperly
influenced by terms of political manifesto).

O 11968] A.C. 997, post. p. 689.

* Congreve v. Home Office [1976] Q.B. 629. For a critical comment see G, Ganz, [1976] P.L. [4.
‘2 Gourier v. Union of Post Office Workers | 1978] A.C. 435: British Airways v. Laker Airways [1985]
A.C. 38.

3119257 A.C. 338.

*[1922] 2 Ch. 490.

31-008

31-009



31-010

704 JUDICIAL CONTROL OF PUBLIC AUTHORITIES. |. LIABILITY

and hold that the power has been abused. e.g. where a local authority referred
tenancies in bulk to a rent tribunal so as in effect to wrn the tribunal into a general
rent-fixing agency (K. v. Paddingion Reni Tribunal, ex p. Bell Properties Lid*").
The High Court can control the exercise of statutory powers if thev are being
exercised otherwise than n accordance with the purpose for which they were
conferred. Thus a compulsory purchase order made in 195] in order 1o provide
a car park was sel aside as 11 was based on a notice to treat served in 1939 for the
purpose of widening the street and creating @ markel hall (Grice +. Dudien
Corparation®®).

The quesuon 1s complicated where a power 15 exercised both for an authonsed
and an unauthorised purpose.®” The courts on the whole have tried 1o find the true
purpose for which the power was exercised. Thus in Wesominsier Corporarion v.
Lo& NoW Ry where the Jocal authority had power o construct underground
pubiic conveniences. the court considered whether this was the true purpose
which the Corporanon sought to affect in acquiring land compuisoriiy. or
whether 1t was merelyv u colourable device to enabie 11 1o make a subwayv for
pedestrians. Where a public bodv has exercised a power to achieve a legiumale
purpose. the fact that incidentally 1t achieves another purpose of 1ts own which
is not a relevani objective 1n the eves of the law does not invahdate the decision
But where the purpose of the exercise i1s improper 1t is irrelevant that a legiumate
purpose 1s also served. In Ko [LEA. ex p. Wesinunsier C.C Ghaewell J. hac
o consider the legahiny of the expenditure of tunds by ILEA under the Local
Government Act 1972, 5.142 which authonises expenditure on tne publicauon of
“intormation on matters relaung o local government.” The learned judge con-
ciuded that the pubhcauon ol certain 1acts by ILEA was intenaed not mereiv o
inform bul 1o persuade the pubiic o accept ILEA S views about the wisdoni of
the Government's education policies. The expenditure was held 10 be unlawiu!
persuasion noc intormanon had been the true purpose of the authoriyv: i1ls
decision had been matenally afiected by 1v wish o pursue an unauthonsed
objective. The courts lend o avoid the guestion of mouve. which seems 1o be
immalenal if the purpose 15 within the stawute (Kobmns & Son Lid v Munsier of
Heaith™' . for they must not usurp the discretnon given ¢ admimstrative
authorities.

A difnculty which has ansen in a number of cases 18 the extent to which a bods
exercising a discrenonary power nas the right in reaching decisions m individual
cases 10 have regard 10 o general poliecy whieh i1 has formuiateé  Cleariy.
hicensing justices who refuse all apphicavons for heences because they have o
policy of attempung to stop the sale of alcohol are nol exercising the discretion
vesied 1 them.*' Bui concern aboui drunkenness and hooiigamsm in the late
evening may justify a general pohicy of not granung late heences provided that

Fu4d) 1 KB60¢

“CEOANTCh, 339 And see Webn v, Munsier of Housiny and Local Governmenr 119651 1 W.L.R. 753
11965] 2 All ER. 195, CA. supri:

T See eow farl Fuowilliom s Wennwortis Estare Co v Mumsier of Tows and Country Plamnme | 1951
2 K.B. 284. CAL J1952| A.C 362, HL

*11905] AC. 426

*U11986] 1 WL.R. 28, See also R Broadcasimyg Cempiaints Commussion, ex p. (wen |1985] Q.B
JIS3. 1177 per Mav L.1.. decision lawful even although reached in reliance on a reason bad m law
if Comnussion would have reached the sume decision m reliance on other vahid reasons

'11939] | K.B. 537

SR LCCexp Corne |1918] 1 KB 68, See 100 Sagnaia investmenis v. Norwich Corparation
[1971} 2 Q.B. 614
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cach application is genuinely considered on its merits.** In the words of Ackner
L.J. in R. v. Secretary or State for the Environment, ex p. Brent L.B.C.7% it 1s not
necessary that each case must be approached with an open mind in the sense of
an empty mind but the mind of the person exercising the discretion “must be kept
djar.

Unreasonableness

The requirement that public bodies vested with statutory powers must cxercise
them reasonably was asserted by Lord Macnaghten in Wesominster Corporanion
v. London and North Western Raiiwav.” Modern discussions of unreasonable-
ness in the field of judicial review almost inevitably, however. start from the
judgment of Lord Greene. M.R. in Associated Provincial Picture Houses Lid v.
Wedneshury Corporarion.”” The Master of the Rolls cited varnous defects which
mignt render a decision “unreasonable.” of the kind discussed in the previous
pages. He went on. however. to envisage the possibility of a decision being open
to challenge on the ground that it s unreasonable in the sense that. in the view
of the court. it was a decision wnich no reasonable body couid reach. Lord
Greene s judgment has been frequently quoted in subsequent cases and is so weil
known that later judges often refer 10 “the Wednesbury principie™ without any
turther explanauon. In Secretary of State tor Educarion und Science v. Tameside
Metropoiitan Borough Councii™ the House ot Lords referred to Lord Greene's
judgment in the Wednesbury case und Lord Diplock said.

*fn public law ‘unreasonable’ ay descnipuve of the way in which a public
authority has purported 0 exerase 1 discrenon vesied in it by statute has
hecome a tarm of legal art. To all within this expression it must be conduct
which no sensible authority acung with due appreciation of its responsibilities
would have decided 1o adopt.”

Because of the frequent citation of Lord Greene's words it is important. as judges
have emphasised. not (o treat them as a legislatve text. not to take them out of
context and to read the whoie of the judgment since at dilferent places the
orinciple of unreasonableness is defined (or described) in different terms.”’
-Usuaily where an administrauve decision has been quashed on the ground of
unreasonableness at least one of the specific vitaung factors already discussed
has been heid to have been present. [s. however. unreasonableness merely a short
hand way of referring to those factors or does it go bevond them? While there 1s
no clear judicial authority the current tendency of the courts o widen the scope
of judicial review suggests that it wouid be unsate (o assert that unreasonableness
must be confined to the former of the (wo meanings. Le. a4 synonym for the

2R v Torbav Licensing Jusnces. ex p. White [1980] 2 All E.R. 25. See too Docherry v. South
Tvneside Borough. The Times, July 3. 1982: R. v. Secretary of State jor the Home Depr., ex p. Benned.
The Times. August i8. 1986, CA. The leading authority for the legality of the adoption in principie
ot a policy 1s British Oxvzen v. Board of Trade [1971] A.C. 516, HL.

T 11982) Q.B. 593, DC.

“1905] A.C. 426.

**(1948] 1 K.B. 223. (Condition attached to licence for opening of cinema on Sunday that no child
under the age of |5 should be admitted not unreasonable).

(1977 A.C. 1014. See posr. para. 32-020.

7 Pickwell v. Camden L.8.C. [1983] Q.B. 962. per Ormrod L.I.: R. v Chief Registrar of Friendly
Societies. ex p. New Cross Bldg. Soctery [1984] 2 W.L.R. 370. per Griifiths L.J.. R. v. Home Secretary,
ex p. Benweil [1984] 3 W.L.R. 843, 855 per Hodgson J.
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various specific issues discussed earlier. The argument for the widest possibie
meaning is srengthened—or at least not weakened—by Lord Diplock’s choice in
the GCH(Q case of the term irrauonality to refer 1o cases falhing within the
Wednesbury principle *®* He went on to explain that head of review as applying
to “a decision which is so outrageous 1n 1ts defiance of logic or of accepted moral
standards that no sensible person who had applied his mind 1o the guestion o be
decided could have armved at it.”

Bvelaws mayv be held void for unreasonabieness. In Kruse 1. Joanson™ Lord
Russell of Killowen C.l. said that local byvelaws are not unreasonable merely
because parucular judges may think that they go farther than 15 necessary or
convenient: but a court might hold them unreasonable if they were found o be
partual or unegual 1n their operation between classes. or if thev were manifestly
unjust. disclosed bad faith. or involved such oppressive or gratuitous interference
with the nghts of those subject to them as could find no justificauon 1o the minds
of reasonable men. Applving this test. the court held that the byvelaw m guesuon.
which authonsed a householder or police constable to reguest & person 1o desis!
from plaving a musical instrument within fiftv vards of anv dwelling house. was
not unreasonable :

In subsequent cases the courts have emphasised the heavy burden lying on
anvone who challenges the reasonableness of a bvelaw.™'

It 15 doubtful whether the principie laid down 1in Kruse v. Johnson applies 10
delegated legislavon®' although it might be open to argument that a particular
rule or regulation is so unreasonable that 1t must be bevond the limits envisaged
by Parhament. The special status of iImmigration Ruies made under the Immgra-
uon Act 1971° has been held o justify the courts applving o them the test of
reasonableness as laid down in Kruse . Johnson ©
Natural justice: procedural impropriety™

Nartural Jusuce. at least as thalt phrase i~ normally used by lawvers. refer
pnncipaliv 10 two fundamental principles of procedure: that whoever takes u
decision should pe impartial. having no personal interest in the outcome of the
case (nemo judev i ore sua) and that a decision should not be taken until the
person affected by 1t has had an opportuniny 1o stale ms case (aud: alieram
parteni). Nawral jusuce may someumes be used-n a wider sense 1o refer 1o «

* anic. pury, 3j-01]

TII8OR 2 QB 91 “The dgment m Aruse 1. Johnson has been auoted so frequently in subseguen:
cases that 1t has almost pee.. crected into @ sacred tex: . beltas: Corparaion v, Dalv [ 19631 N1 78,
85, per Black L. For byelaws made by non-elected podies see Crnomond 1 Brinst Airports
Aunirorine [ 19801 1 W.L.R. 582, Bruish Atnvavs Authorin, v Asmon [ 19831 3 AITER 6: R v Brinss:
Arrways Aurfiarin. ex po Waeaniev [1983] RT.R. 466 CA

" Burey B.C. . Eneland (1978) 76 L.G.R 293, 77 L.G.R. 2270 Siarnn v Selihull M.B.C. 11979
R.T.R. 228

U Sparks v Edward Ash Lid 11943) | K.B. 222, CA: Tavior v Brigheon B.C. 11947 K.B 737 CA
In Mavnard v Gsnend [1977) Q.B. 230 the Coun of Appeal rejected a clmm thal @ mimisteria!
regulation wis unressonabie: hence the quesuon of invabidity on that ground did not anse. See further
A Wharam. “Judicial Control of Delegated Legisianon the Test of Reasonabieness™ (19731 36
M.LR 611: 1. P Casev. "Mumsterial Orders and Review for Unreasonabieness” [1978] P.L. 130
“anre. para. 23-024 and para. 29-004.

"Ry dmmigranon Appeal Tribunal, ex p. Beewni. The Times. July 24, 1986

™ D. J. Hewit. Marural Jusnuce (1972): Paul Jackson. Natural Jusiice (2nd ed.. 19793 H. H. Marshall.
Natural Jusnee 1195391 G, P. Fhick. Mawral Jusnce: Frincipies and Pracncal Applicaiion (2nd ed.
1984 ).



PUBLIC LAW: EXCESS OR ABUSE OF POWERS 707

number of fundamental principles which are said to underlie the common law®?
but in these pages attention will be directed to natural justice in its narrower
SEnse.

The principies of natral justice were ongmally appiied to the process by
which courts themselves made their decisions. A breach of natural justice was
one of the grounds on which the decision or a lower court could be upset by a
higher court. In the course of ume these principies came to be applied
administrative authorities.

There is authoritv for regarding the requirements of “natural justice”™ as a
special part ot the witra vires ruie. on the ground that a decision made contrary
to the principies of natural jusnce. when the nghts of particular individuals are
adversely atfected. s no decision within the terms ol the enabling Act.™

1. A man mav not be a judee in iits own cause®

The law relaung to disqualification for bias—or the appearance of hlﬂh—
extends beyond the ground covered by the maxim that a man may not be a judge
in his own cause (0 cover any circumstances wnere the facts may lead to a real
likelihood of bias. Previous case law must now be read in the light of the decision
of the House of Lords in R. . Bow Streer Metrapolitan Stipendiary Magisirate.
ex p. Pinociter Ugarte t No. 2% and of the Court of Appeal in Locabail ( UK Lid
v Bavheid Properties .f_m'."” Formerly the disunction was drawn between nnan-
cial interest. where 1t was said that any interest. however small. entailed auto-
matic disqualificanon on the ground of bias™ and allegauons of hias on other
grounds where 1t was necessary 1o demonstrate the requisite degree of likelthood
or danger of bias. In Pinocher iNo. 2), however. the House of Lords explamned
that financial interest was only one wayv in which a judge might be recarded as
being personally involved in the case before him. A similar, automatic dis-
qualification would anse wherever a |udgc had a strong personal interest in the
case betore him.

Not every financial interest leads to automatic disqualification. An interest can
be disregarded if it is de minims or nominal and indirect.”’

Cases not involving automatc disqualification may arise where a judge 1s said
to have preconceived notions on the merits of a claim. acquaintance with one of
thé parties or for anv reason has given cause to doubt his ability to determine the
case before him with judicial impartiality. No doubt to discourage tuture litiga-
tion the Court of Appeal in Locabail (UK) Lid expressiy stated that it couid not
envisage circumsiances in which a challenge on the ground of partiality coudd-

“* Ong Ak Chuan v. Public Prosecwor (1981 ALC. 648,

" Spackman v. Plumstead District Board of Works (1885) 10 App.Cas. 229. per Lord Selbourne L.C.:
Errngron v. Mimster of Health [1935] 1 K.B. 249. 268. per Greer L.J.. und p. 279, per Maugham L.J.
cf. General Medical Councii v Spackman {1943] A.C. 627, 640. per Lord Wright: Whate v. Kuzych
[1951] A.C. 385 (P.C.} per Viscount Simon at p. 600.

"7 See D. E. C. Yale, “fudex propria causa. an historical excursus”™ (1974y 33 C.L.J. 80.

= [2000] | A.C. 119.

*13000] Q.B. 451. CA

" Dimes v. Proprietors of Grand Junction Canal (1852) 3 H.L. Cas. 759. {Decree of Lord Cottenham
L.C. ser aside when 1t was discovered that he was a shareholder in the company invoived in the
litigation before him.)

" Locabail (UK) Lid v. Bavfield Properties Lid, supra. R. v. Mulvinill 11990] | W.L.R. 438, CA
(Judge not disqualified from presiding at trial of person accused of robbing a branch of a bank of
which the judge was a shareholder).
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succeed which was based on the religion. ethnic nauonal ongin. gender. age.
class. means or sexual orientation of the judge. Nor. ordinarily. could an objec-
tion be based on the judge's social or educauonal or service or emplovment
background or history 7

In cases alieging non-automauc bias the claimant must satisfy the court that
the facts estabiish a real danger of bias: R. v Goug/i 7* The court will not sel aside
a decision on the basis of “mere vague suspicions of whimsical, capricious and
unreasonabie people .. mere flimsy elusive morbid suspicions e

In some cases a decision may be guashed not because of the likelihood or
reasonable suspicion of bias but on the principle enunciated by Lord Hewart C.J
in The King v. Sussex Justices. ex p. McCartin.”* The convicuon of McCarthy for
a motoring offence was quashed because the clerk 10 the jusuces. @ member of
a4 firm of solicitors who were 10 represent the plaintiff in civil proceedings ansing
out of the collision 1n connection with which McCarthv was charged. reured with
the justices. although 1n fact ne did not give them any advice on the convicuon
Lord Hewart L.C.J. said i that case: A long hine of cases shows that It 15 not
merely of some importance. but is of funaamental 1mportance that justice should
not onlv be done but should manifestiv and undoubtedly be seen to be done ™
Where 4 social worker invoived in adoption proceedings retired with the justices
their determination was quashed because juslice had not been seen 1o bo
done. ™"

2. “Audr alieram parten:’

Each party must have reasonable notice of tne case ne nas 1o meet: and ne mus
be grven an opportumity of swaung his case. and answering (1 he can) any
arguments put forward against 1t In criminal cases this elementary principlie of
justice 1s expressed n the saving that “no one ought 10 be condemned unheard.”
As wus quamnty stated i Dr Bentley's Case (172377 “Even God himseli did not
pass sentence upon Adam before he was called upon 0 make his defence.”

The maxim audi alieram parten:. where 1tapplies. docs nol mean tnat a person
15 entitied to be heard oraliy ™™ Nor does the maxim necessarily mean that &
person has the right 1o have s case determined by the person who heard the
evidence ai first mstance Thus n Local Gewvernment Bouard o Aridg:™
the House of Lords retused a house owner's apphicanon 1o auash a decision of the
Local Government Board confirming a closing order made by a borough council.
although he had not peen told which members of the Board gave the decision.

Tp. 480

11993 AC B

R v Queen s Counny JJ011908) 2 LR 2850 294 per Lord O Brien CU

119231 1 KB 2560 234, R Lower Mansiow Jusnces ey p. Prdee | 19501 2 AlLER, 756 Sec als
R v Eusi Kervier Justices. ex i Munas 119521 2 Q.B. 719 Fraciice Note (husnces Clerksi [1Y53
I W.LR 1406 119531 2 Al ER. 1306, Merapaluan Fropernes s Lannon |1969] 1 Q.B. 877 K. -
Alpriichicn dustices. ¢a r Pening H1975].0.E. 549

™ Re B (Adopuan by Parems) |1975] Fam. 117,

R. 1. Chancellor of Campriave Universiry (1716) 1 Sir, 357 R F V. Heoston has pomnted out tha
divine punishment may be admimistered without a prelminary heanng: Belshazzars Feasi. Dan v
Essavs 1 Comstnuntonal Lov (2nd ec.. 1964 p. 185

™ Board of Educarion + Rice 119111 A.C 179 HL. per Lord Lorenurn L.C. And see Lioved
McMaian 119871 A.C. 625. HL: R . A Board. ex p. Anderson |1992] Q.B. 16Y

1915 A.C. 120.
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and had not been given an oral hearing by the Board or allowed 1o see the report
of the inspector. It would. in the view of the House of Lords. be unrealistic and
impracticable to expect a large department of state to deal with each case before
it the way in which a court might be expected (0.** Nawural justice requires
adeguate warning of a hearing and details of the charges to be met in order to
atlow a party to prepare his case properly.”' Legal representation is not neces-
sarily essential to a fair hearing. None the less the gravity of a charge. or the
consequences of an adverse decision. may require a ibunal w ailow legal
representation. The question must turn. 0 each cuse. on the exercise by the
rribunal concerned of a genuine discretion as opposed to the upplication of an
intlexibie rule.*? Nor does natural justice require that reasons for decisions should
he miven.™ The gziving of reasons. however. may be required by resort w0 the
concert of faimess.™

The importance of natral justce i admimstratuve law lies in the wide range
of administrative powers which musi be exercised in accordance with the two
principles discussed in the previous pages. In Board of Educarion v. Rice* Lord
Loreburn said that to "act i good taith and tairly listen to both sides ... isa
duty Iving upon evervone who decides anvthing.” Throughout succeeding vears
in this century. however, the courts 0ok 4 more cautious view and oniy required
public bodies to onserve the rules of natral justice when they were acting
“judicially.” 1 concept which was interpreted restrictively, A decisive change in
judicial attitude occurred in Ridee v Baldwin,” Under the Municipai Corpora-
tons Act 1882, 5. i91(4) a2 Warch Committee was empowered al any lme
suspend or dismiss any horough constable whom the Commurttee thought to have
been negligent in the discharge of his duty or otherwise unnt to carry out his duty.
The Chier Constable of Brighton had been acquitted at the Old Bailey on charges
of corruption, but the judge n the tnal of two ot his subordinates cast aspersions
on his leadership of the force. and remarked that u new chiet’ constable was
needed. The Watch Commitiee then dismissed him for neglect of duty. but
without formuiaung any specific charge or giving him an opportunity to be heard
except that his solicitor addressed the Committee at one of two meetings. The
House of Lords. reversing a unammous Court of Appeai. zave judgment for the
Chief Constable. Their Lordships heid that the rules of natural justuce applied. so
that the Watch Committee ought to have informed him of the charges and 2iven
him an opportunity o be heard. Merely to describe a statulory function as
“administranive.” “judicial.” “quasi-judicial.” said Lord Rewd. 15 not in useif

¢nough 10 settle the requirements of natural justice. Where orficials and others

' But see post para. 31-019 on sub-delegation, The quesuon. in the case ol siawtory nodies. s one
of sEMUIOrY Imterpretation,

' Sipan v. General Medical Counctl [1970] | WL.R. 1130: R. v Thames Magisirates’ Cowrt. ex p.
Pajenus | 1974] 1 W.L.R. 1371,

2R v Board of Visitors of HM. Prison. The Maze. ex. p. Hone (1988] A.C. 379, HL.

R, v Gamng Board for Great Britaun, ex p. Benaim i1970] 2 Q.B. <17, CA.

“ R. v Home Secretary. ex p. Doodv [1994] | A.C. 331. HL. See too R. .. Secretary of Staie for the
Home Department. ex p. Faved [1998] | W.L.R. 763. CA. The uncertain scope of this requirement
is ciear from the decision in R. v. Higher Education Funding Council, ex p. Insnture of Dental Surgerv
11994] | W.L.R. 242. In further consideration of the requirement the Privy Council drew attention for
*he future to the importance of Art. 6(1) of the E.C.H.R: Stefan v. G.M.C. {1999} | WL.R. 1293.
F911] ALCL 179, 182,

“196d] ALC, 40,

31-017



31-018

710 JUDICIAL CONTROL OF PUBLIC AUTHORITIES: 1. LIABILITY

have power to make decisions affecting the nghis of individuals. the rules of
natural justice must be observed.

In Schmidi v. Secretar of Siaie jor Homc Affairs® Lord Denning MR
extended the scope of natural justice to decisions involving leginmare expecia-
nons. In subseguent cases the House of Lords has contrasted legitimate expecta-
tions in the sphere of public law with nghts in the pnivate sphere.™ A legitimate
expectation can arise from past conduct. e.g. regularly granting 2 heanng before
issuing licences.® or an assurance. e.g. that anyv illegal immigrant who gives
himself up to the authoritues will not be deported without being given a heanng.*
There seems no reason why a legiiimate expectalion cannot exist in the private
sphere. A non-statutory body which governs a sport mav be bound 1o grant &
hearing to an apphicant for a heence if 1t has done so in the past. Mcoinnes v
Onslov Fane™ Whether ¢ legiimate expectauon exists 18 & quesunon for the
court to determine. The hope of a prisoner that the exisung rules for grantuing
parole will not be altered does not amount 10 & iegiumate expectauon that the
Secretary of State will not change them n the exercise of his statutory powers
In Re Findiav.™ An expeciauon created by an assurance can be terminated by
nouce.

Parucularly 1n the context of legiumate expectations the courts. following the
lead of Lord Diplock in the GCH(Q case.”™ increasingiy refer o procedural
impropriety rather than breach of natural jusuce. It has been obiected that 1 s
“hard on that old faithful fmend | Natural Jusuce | which has rendered such signa!
service. if it is now 1o be cast aside. ™™ The new phrase. however. seems 10
provide grounds of review gomg bevond what traditonally had been regarded as
constituting breaches of naturai justice. Lord Diplock m the GCH( case included
within procedural impropneiny breach of statutory rules of procedure which did
noi pecessarily amoun! o & breach of natural justice. Later cases suggest the

SEv

phrase can cover vanous forms of “unfaimess.” such as going back on an

11969 2 Ch. 149, 170 In Aina + West (1985) 62 AL R 221 Brennan J. sind the seed planted o
Lord Denning in Sciamidr had supseauently grown juxuniantly (Tne wdgments i Aroa 1 Wesi offe:
exhaustiive analvses of the concepi of legiumaie expecianion | See urtner. P Cane “Nawral Jusuce
and Legitimale Expectavon™ (19801 54 AL}, 546 S, Churches. "Jusuce and Execuuve Discretion
in Austraha™ [1980] PL 397 K. Mackie. “Expectanons and Natural Justee” (19850 3¢ 5] ]

M Reddiv v Mackman 19831 2 A C 237, Couneil of Crvtd Service Lmons o Monsier 1or e Cni
Service |1985) AC. 374

"0 Redin o Mackmai sipea (Hearmgs normaliy granted 1o prisoners belore revoking remission—
1o which there 15 no nghi—ior misconduct .. Cowncti of Cot Senvice Cimons o Muisier 1or Ci
Service supra. per Lord Diplock: B v Wear Vafien 10O, ¢v p Bk 119851 2 Al ER. 69Y: notec
(19861 102 L.QR, 24

AR -Gen. of Hong Kot oo Ne Yaen Sive (1983 2 A C 02¢, PConoted (198399 L .Q.R. 40v, g
v Liverpool Corporanon. ex po Liverpool Tavi Fiver Overations Assocwdion 1197202 (B 20c
L1978 | WILLR. 1520

19851 AL.C. 319, Foliowed. £ v Muuster of Detence. o po Walker 12000) 1 W LK. 80t “The
minstry was entitled 1o change i policy: see fn Ko Foue, per Lord Hofimann ai p. 817 See also
R Secretom of Swane jor the Hone Depi. ey p. Hmediey 120000 1 A.C 410, HL Nor can jandowners
rely on the More 2eneraus lerms of (reaty When land 15 COMDUISOTIY 4Cauirea unaer the less generous
terms of egstaton: an “elemeniary fallucs * that treaties @ve nise 10 rignts entorceable n Briush
couns: Wmiar Enterprise HK Ceo Lid v Ar-Gen. of Hone Aong (1985 A C 73> (The tull
background 15 10 be found in [1983] HK.L.R. 211: [1984] HK.L.R. 32

' Hughes v, D.H.5.5. |1985| A.C. 776

" Council of Civil Service Umons © Muster jor the Civil Service. supre

“*H W. R Wade (1985) 101 L.Q.R. 153, 155, Lord Scarman described tne new termmology as 2
humarum modermism for presch of nawral jusuce ™. [1990] P.L. 490
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assurance.” giving misieading advice on the grounds on which & minister
exercises his discretion®” or the unreasonable manner in which a decision is
reached.* In this “developing field of law™* the courts are now prepared to talk
of substantive legitimate expectations where public bodies might have so acted
that it would be unfair to go back on the decision challenged

Sub-delegation of powers'

The prima facie rule is that a person or body 10 whom powers are entrusted
may not delegate them 10 another. deiegarus non potes: deiegare —unless
expressty or impliedly authorised 10 do so.* Thus in Allingham v. Minisier of
Agriculiure® @ Divisional Court held that the Bedfordshire War Agrnicuitural
Committee. 1o which the Minister of Agricultre had validly delegated his power
under Defence Reguiations to give directions with respect (o the culuvauon of
land. and which had decided that sugar beet should be grown on eight acres of
the appeliant’s land. had no power to delegale to their executive officer the power
1o specify the parucular field o be cultivated. On the other hand. in Smiri 1
London Transport Execurive® the Executive was validly acung as'delegate of the
British Transport Commussion in operating a bus service. Certain powers. such as
that conferred by Defence Regulations on the Home Secrelary 10 1ntern persons
of hostile origin or associauon.” must be exercised by the Minister personally.
bul generally it 1s contemplated that a Minister may authorise civil servants in his
department to perform routine administrative functions on his behalf.” This 1s not
deiegauon in the strict sense. for the act of the official 1s reallv the act of the
Mumister. who retains control and responsibiliny. In Woodlerr v Minister of Agri-
culture and Fisneries ™ where members of an agricultural land tribunal were 10 be
appointed by the Minister. 1t was held that thev could be appointed by X on
behalf of the Mimister. but not by X 1n his capacity as the secretary of the tnibunal
In Vine v Nanonal Dock Labour Board.” where the Bouard had purporied 10
delegate 11s discipiinary powers 1o a commutiee. the House of Lords said that both
the nature of the duty and the characier of the person 10 whom it is entrusted have
lo be considered. Judicial authonty cannot normaliv be sub-delegated: admin-
Islrative powers sometimes mav bul often may nol be sub-delegated: as regards

EoVLR.Co ex po Presion |1985) A.C. 833
TR Rome Secretar. ex . Asif Kian 119841 1 WLE. 1337 1" Bad and grossiy unfur saministra-
Lot posinely crue!™: per Parker L1l p. 1348
" Wheeler o Lewcesier Cirv Comned! [1985] AL 1054
R v Nortand East Devon Healri Authorin. ex p. Coughian [2001] Q.B. 213 242 per Lord Wooli
M.R. See Soren Schonberg. Lecinmeae Expectanons m Aamimsirative Lav (Oxford, 2000
"See D Lannan. “Delegauion and the Aler Ego Principie.” (1984) 100 L.Q.R. 587
Detegata potesias non poresi delevari: 2 Co.nst, 597
"Buildimg Act 1984, S 13, for exampic. expressiy provides that the Secreiary of State ma delesare
w i person or body " his powers under s 12 10 upprove particular building materials as satisiving
SLAOrs reguirements
SHOIR T AILER 780. DC. And see Efirs v. Duraveski | 19211 3 K.B. 621

L CH19511 ALC. 855 HL
U See Liversidee v Andersen | 1942 AC. 206, HL
“Carnona Lia v. Comnussioners of Works [ 194372 All ER. 560 trequisivoning of land . K v Skomner
{1968] 2 Q.B. 700. CA capproval of breathalvse: I: Ke Gaolden Chemical Producs Lid 11976) Ch. 3(¢
{presentation of winding-up petivon under s.33 af the Compamies Act 19671 R, 1 Secretn of Stare
for the Home Departmen; ex p. Oiadeimde [1991] | A.C. 254. HL. (Home Secretary enutled 10
authonse semor officials i his departmemt 10 make decisions 1o depart on s behalf.)
"11955] 1 Q.B. 103
"11957] A.C. 488: approving Barnard v. Nunona! Dock Labour Board 11953] 2 Q.B. 18. CA.
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the disciplinary powers in this case. whether called judicial or guasi-judicial.
thetr Lordships heid that they could not he sub-delegated. '

When a power has been validly delegated by one authority to another. the
sxercise of the power hv the latter must be within the power delegated by the
former.  and uny conditens attached o the delezanon must he complied
with. '

Estoppel

The converse of the problem discussed in the preceding sections i that wihich
Arises where an individual maintains that a public body ™~ exercise 0T i statutory
power s valid wiile the authority concerned seeks o challenge its validity. A
Jispute of ths nature raises the gquestion of the extent  wiich the doctrine of
sstoppet 1y applicable 1o public authorites. It mugnt seem unjust that a cinzen
Aho hus erected 4 butiding m :he belief. induced by an otficial o1 4 planmng
suthority. that evervihing was i order should have © Jdemoiish that buriding
hecause the uuthoriry alleges that the orficial had no power t arant permission.
On the other hand. to appiv the doctrine ol estoupel to public bodies might be
thought to destrov the wlirag vres doctrine by ailowing them o cxtend therwr
nowers by making representauons which would hind them nyv estoppel. ~ Recent
developments in judicial review have suggested d soiution to the dilemma. Fora
public body o anemot (o 1o hack on a dectsion wiieh 1 has made might be
“ynrfairT and judicial review would be cvailable where the uction i guestion
would have been equivalent to a hreach of o representation Living nse Lo 4n
estoppel in the case or a private dividual: R. v inland Revenue Commssioners.
oy 2 Preston. " Another way of reaching u similar resuit 1s [0 ~ay that the
re-opening of 1 decision 15 unreasonabie” or =irational ™ R, v West Glamorgan
C.C. ey p. Gherssarv. The Himuts (o this new approach are. at present. unclear.
[t could hardly be appiied where 1 public hody had attempted to do what it had
no power to do at all.'* In some cases t mrznt be reasonable (or rauonal or tain
for a pubiic body 10 20 DACK ON its previous decision after intorming the person

.
U See also Re 304 Barmstery (19701 1 QB 16l R Race Relastons Board. ex p. Sefvaraun (19751
| W.L.R. |686: Paul Jackson (1974190 L.Q.R. (3811975191 LQ.R. 469 For valid subdelecanon
o1 an admimistrative power see Meaden v Wood. The Times, April 50 983, DC Home 3ecretury as
soice authorty. enutled 1o detegate rezulution ol wtrect cotlections dnder stamutory  powers o
mnmissioner of Metropolitan Polices
yanerifrons Langdon rlc.'n_\[?l!."f 4‘1“.3"”“\('. dhre.

C Blackpea Corporanon v, Locker [1948) 1 K.B. 349 CAL Mimster delegated to local authorities
Aower 10 requIsiton Houses. subject 10 making provision for disposal of furniture: requisition tra
qrey pecause conditions not complied wiin.

‘ For the position of the Crown, see post. para. 33-016.

S Wells v Minister »f Housmg and Local Government {1967] | W L.R. 1000: Lever Finance v
Westminster 1.B.¢C. 1971 1 Q.B. 222, See also A.T.V. v Price Cwmu.v\mn 11976] 1.C.R. 170: Re
Liverpoot fuxi Owners Assoctatton 19721 2.Q.B. 299,

S \fimster of Aericudiure and Fishertes v Mathews 11950) 1 K.B. 148: RAvi LLD.C. v Rhvi
Vnusements |1939) | W.L.R. 163: Southena-on-sea Corporanon v Hodgson ( Wicktord) 11962] i
0).B. 116. DC. Western Fish Products Lid v. Penwirh O.C. (19811 2 Al ER. 204: (1978) 77 LG.R.
185. CA: Rootkin v. Kenr C.C. [1981] 1| WL.R. 1186. CA. See further P. P. Crmg. “Representations
by Public Bodies™ 11977) 93 L.Q.R. 398: G. Gaaz. sEstoppel and Res Judicata in Admumsirative
Law™ [1965] P.L. 237: M. A. Fazul, "Reliability of Official Acts and Advice™ [1972] P.L. 23,

" 11985] A.C. 835. HL.

"7 The Times. December 8. 1985,

'* o.g. purporting o create 4 leuse when the authonty concerned had no power to do so: Minister of
Agriculture and Fisheres v. Mathews. supra.
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affected of its wish to do so and affording a full hearing before reaching a new
conclusion.

I1. PrivaTE Law: OrpinaRY JuDiCiAL CONTROL

Where a tori or breact of contract has been commitied by a public authority.
115 liability mav be said 10 be prima facie the same as that of a private individual.
The authority is moreover responsible for the torts and contracts of its emplovees
and agenis in the same way as an ordmary individual “or corporation. This
presumpuon. however. is subject to certain important qualifications. The great
difference between public authorities and private individuals is that the former
have so many and various powers conferred on them which ordinary individuals
or corporations do not have. and which may cause harm o private citizens but the
proper exercise of which does not entitie an injured person 10 a rght of action.
Local authorities. for example. have power 1o order houses to be demolished. ©
acquire land compuisorily. and to do wbrks which would ordinarily constitute
nuisances. These powers are given because the authority is acung on behalf of
the public. and where public and private interests confiict. policy generaliv
requires that the former must prevail.

On the other hand. public authorilies are mostly the creations of statute. and
have only such powers as are expressly conferred by stawte. The citizen may
therefore find that & coniract which he thought he had entered into is void as
being bevond the power of the authority 10 make.

Further. when the citizen has a remedy he may find that it does nol lie against
the public authoriy. but oniy against the person who appeared 10 be (but who in
law was not) the servant of that authority.

Lastly. the fact that a public authority has failed 10 perform some duty does not
necessarily mean that @ ciuzen can take proceedings agamst it either 10 compel
1t perform the duty or for damages for failing 10 do so.

Liability in contract

Statutory public authorines. such as local authorities and punlic corporanons.,
have a general power 10 make contracls in the discharge of their funcuons. They
may have specific contractual powers as well. If a public authority enters into 2
conwract i relaton o some mater that is bevond its powers—a guestion of
statutory mterpretanon—the contract is ulira vires and void." For intra vires
contracts. public authorities are generally liable in the ordinany wav. e o
contract by a local authority 1o sell coke (Bradiord Corporation v, Mvers®©).

Some countries. such as France. have a theorv of “administrative contracts,”
whereby many of the contracts made by public authorities are coverned by
different rules from private-law contracts.®' English law has no theory of
“admimstrative™ or “public” contracts. but a public authority cannol by contract
bind 1tself not to exercise powers conferred on it by suwte (Ave Harbour

"R ULD.Cov Rivel Amnsements [1959) 1 W.LR. 4651 11959) 1 All ER. 257, Bul see (nic. para
31-020 as 10 the effect of eswoppel

“1916] 1 AC. 242, HL

*' H. Strees. Governmental Liabifiry. pp. 81-84; L. N. Brown and J. Bell. £ rencir Admunmstranve Lav
(5th ed.. 1998). Chap. & French public authorites may also enter Into privale-law contracts. e.g. o
commercial lease.
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Trusrees v. Uswaid®. The exact scope of this pninciple s not clear. [t has been
suggested that the underlying principle 15 hat of governmental eftectiveness. so
that ~no contract would be entorced in any case where some essential govern-
mental activity would be therepy rendered impossibie or seriously impeded. "
Such a contract. it is suggested. 15 not voud il 1 is the kind of contract that the
authonty has power o make. but it is not specifically entorceable. This leaves
open the quesuon of compensaton (0 the 0er Conractng party. w hien 18 due in
justice but tor which the common law does not sezm o make provision. It this
suggestion 1 sound. (f applies 1o pupiic authonues generally tne principle of
Crown contracts stated in the Amphirrite cuse.™

Agreements between public dodies and private individuals Wwhicn Jdppear ©
possess the charactensuces of 4 contract mav be heid not to constiue 4 contract
when (he agreement s one where the terms ure determined by stawee.

Liability for nuisance

There 15 o presumption that SIUIErY powers are not intendéd 1o be exercised
in such o way s (0 cause 4 nuisance. v g that the power of a local authority 1o
hutid hospitals does not suthonse the erection ot o small-pox hospical o
residential area. [F the power is imperanve. e 1mposes o duty 1o perform some
ACt in i CErtain manner, o that it appears expressiv or by necessary implicution
that it cannot be pertormed without causing o nuisance. then o nuisance may be
committed®® but if the power is expressly or impliedly permussive. e, the
performance of the uct 's merely rendered not dlegal in iseif. then ways and
means must he found to prevent its causing 1 nuisance. The burden of proving
‘hat (e power s imperatve rests on the party purporting © act thereunder
Metropotitan Asviam Disrrer o HillF7 Similar consideratons arise where
fumes from a power stauon injure nerghbouring property (Corporanon of Man-
chester v, Farnworti™),

% nuisance may be caused either by an act or an omission. so that where this
-ort 15 committed the distinction between misfeasance and non-feasance. 1s
irrelevant (Pride of Derbyv Aneling Association Ltd v British Celanese Lid®?).

.

1 |8%3) ¥ App.Cus. 523 HL. per Lord Blackburn at 0. 034 And ~ee York Corporarion v Henry
Leetnam & Son (19241 1 Ch. Birsdeaie Districr Eleciricuy suppivy Cu v Sowthport Corperation
19781 A.C. 353, ser Lund Birkenheud wt p. 363: William Corv % Sen Lid v Civ of London
Corparanon 119517 1 KB 80 Down Sowiton Paul o Woiverhwmpion Corporaiion 19710 1 WLR
104: Trives v Staines U 0 C. 196491 | Ch. 10: Leccester tEariofv Wells-next-the-Sea U.D.C. 11973
110: Cudgen Runie 'No 2) Lad v Chaik [1975] A.C. 2200 Rovat Baroweh ot Windsor und
Matdennead v. Brandrose (nvestmenrs (19831 | W LR, 5049,

Y1 D, B. Mitchell. The Contracts of Pubiic Authorures (19341, p. 7. And see Mitcnell. “Limitauons
) the Contractual Lisbility of Pubiic tuthorties” (19500 13 M.L.R. 318. 455 "Theory or Public
Contract Law”™ (19511 63 Jur.Rev. 60. 7

2 Buderiakticboiuget Amphirrite v The King (19211 2 K.B. 3(H): post. para. 33-006.

S Wow Eyser C.C 119991 Fam. 90, CA. foilowing Norved Ple o Dixon [1995] 1| WL.R. 636, See
further [1972] PL. 97

= See Depurtment of Transport v. N W, Water Authoriry [1984] A.C. 336, HL: Allen v Guif Ol
Refimune Lid 1981] A.C. 1061, HL. )

SU1881) 6 App. Cas. 193, HL. of Hammersmuh and City Ry v Brand (1869) L.R. + HL. 7
Edeneron v. Swindon Corporaton 119391 | K.B. 36 Marnage v. Eust Nortolk Rivers Catchment
Board [1950] | K.B. 2184, :

S 119301 A.C. 171. HL. See ulso R. . Epping ( Waitham Abbev,. «x p. Buritnson {1947 2 All ER.
337. DC. '

“11953] Ch. 149. CA.
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Liability for negligence

Even where a statutory power is bound to interfere with private nghts to some
extent, the power must be exercised with due care towards those likely to be
affected. The leading case is the decision of the House of Lords concerning one
of the first large public corporations. Mersev Docks and Harbour Board v.
Gibbs > where the Board was held liable to the owners of a ship and ner cargo
for damage caused by 1ts pegligence in leaving a mud bank at the entrance 1o the
docks.”’ /

So local authorities have been held hable for damage caused by negligence due
10 leaving a heap of stones unlighted on the highway (Foreman . Corporation
of Canterburv?®). due 10 failing 1o detect a Jeak n the water supplv system
(Corporation of Manchester v. Markiand®*). and to carelessly inserting or failing
10 maintaima waffic swd (Skilton v, Epsom and Ewell Urban District Coun-
G

Nonetheless. the applicauon of the law of negligence o public bodies can give
rise Lo parucuiar problems. Thus the status of the defendant as a public body may
be a reievant consideration in determining whether it would be “fair. just and
reasonable” to impose a duty of care.™ In the case of acuons against the police
the courts have progressed from refusing 10 find a dutv of care to individual
citizens owed by police mvesugating crimes™ to the existence of an immunity
from acuon 1n such circumstances.”” (Further lingation 1s likely in these areas.
following the Human Rights Act and the decision of the European Court on
Human Rights in Osman v Umited Kingdom ™ .

The difficuity of establishing neghgence aganst public authorities s illustrated
by Stovm v Wise™ where a road accident had occurred as the resuli of o mghway
authonty’s failure 10 remove. under 1ts statutory powers. & large bank of earth
which obscured the view of users of the highway. The speecn of Lord Hoffmann.
speaking for the three faw lords consuwiung the majonty. expressed senous
doubts aboul imposing habihty m neghigence on o pubhic body for failure 1o
exercise a stalutory power. as apposed 1o cases involving damage arising from a
defective use of a stawtory power ™

K60 LRI H.L 9> And see Gededis v Proprietars of the Bann Reservorr (18780 5 App. Cas
430

' opost. para. 32-021

CISTH LR 6 Q.B. 214

F11934] 2 KB 108

“11937] 1 KB. 1i2

* Caparo Indusiries plo v Dickonan 119901 2 A.C. 603, HL: X (Mmorsiv. Bedordshire C.C, | 1995]
2 A.C. 633 HL: Barrer v Entiwidd LB.C. [1999] 3 W.L.R. 79. HL: 11999} L.G.K. 472

 Hill v, Cinet Comsiabiv of Wesr Yorksiire | 1989] A.C. 53, HL. (The Yorkshire Ripper: no duty owed
to relanves of vicums of the haller |

Y Ancell v McDermarn 1190931 4 AlL ELR. 2835 CAL (No hability 1o road user mured by hazardous
condinons when the poiice had fatied 1o place warmng signs. although aware of danger:: Csmarn
Fergason [ 19931 4 All ER. 344, CA (Acuion alieging neghgent lailure 1o protec' voung boy fron
inury at hands of man known 10 the nolice 10 be ohsesseo with the bow. struck out) Contrast Swinney
v+ Chuet Constabie of Northuwmpria Poiee 11996 3 All ER. 449, CAL (Acuon for failing 10 protect
conhidentialiny of police iiormani. CA reiused o strike oul claim i negligence.

S 11999] Fam.Law 86, See Barren. supra n. 235, per Lord Browne-Wilkinson at pp. 84-85.
“11996] 2 AL, 923, HL

*'The Easi Sufiolt Carchment Board v Kent 119417 A.C. 74, HL rewrns o judicial favour afier a
penod in the wilderness foliowmg Anas v Merton LB.C. [1978) A.C. 728. HL. For a criucal
comment on Stovin, see Ro A. Buckiey. "Nezligence n the Pubiic Sphere: is Cianty Possible?
(2000) 51 N.LL.Q. 25. See alsc. S. H. Bailev and M. J. Bowman. “Public Authority Negligence
Revisned”. (2000) 59 Camb L.J. 85
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716 JUDICIAL CONTROL OF PUBLIC AUTHORITIES: I LIABILITY

Failure to perform statutory duties

Whether u public authonty is liable for damages (0 a private individual for
mjury caused by the failure to pertorm a statutory duty. depends on the facts ot
the case and the interpretation of the statute imposing the duty. The plainuft has
{0 shiow that the duty was owed to himseil und not merely  the public zenerally.
that Pariiament intended to confer on members ot the class o which he belongs
2 private right of action. that the damage he surfered was caused directly by the
breach of dutv. and that the damage was of the xind contempiated by the
statute.” The provision of some other remedy. such as compiaint o the Mimster,
will often be held to exclude un acoion for damages. The House of Lords
reviewed the earlier authorines in X (Minors) v. Bedfordsiure C.C.*° where Lord
Browne-Wilkinson said that the principles applicabie n determining whether
such statutory cause of action exists are now well established. “ualthough the
appiication of those principies in any particular case remains difficuit, ™’

suthorities such as Coke. Hawkins and Blackstone asserted that failure o
serform o statutory duty constituted an indictabie misdemeunour. Disobedience
10 the words 01 4 statute constituted 4 form of contemt. punishable by the King '~
justices. This doctrine of contempt ol statute was held by the Divisional Court in
R. v Horseterry Road Justices. ex p. [naependent Broadeasnng Awrfornn™ 1o e
no more than a ruie of statutory constructon. [n modem stes. atuny rate, very
clear words wouid be required betore the court would hold that a breacnh of
statutory Juty constituted a crime.

S Groves v Lord Wimborne |1898] 2 Q.B. 402, 413, per Vaughan Williams LJ.. Curler v Wanas-
waorth Stadiwm Lid 119491 A.C. 398. of. Gerris v. Scotr (1874) L.R. 9 Excn. 125,

2119951 2 A.C. 033. HL. i

VAL p. 731,

= 11986) 3 W.L.R. 132; claim that .B.A. had failed to carry out its duty under Broadcasting Act
1981. 5.4(3) to prevent transmission ol images [or such a snort duration that they could influence
relevision viewers without their realising what had been done. The compiainant alleged that dunng
2 programme cailed ~Spitting Image ™ an image of his face-had been brietly transmitted supenimposed
on the body ot a naked woman.



