CHAFPTER 32
JUDICIAL CONTROL OF PUBLIC AUTHORITIES: II. REMEDIES

The legality of acts anfi decisions of public bodies may be challenged direct)y
by recourse to the supervisory jurisdiction of the High Court. that is by seeking
to show that a decision has been viuated bv one or more of the fuctors considered
in the previous chapter such as unreasonableness or breach of natural Justice. The
challenge may. however. arise in the course of an action in tort or contract or
criminai proceedings. The owner of property may. for example. afier it has heen
demolished by a local authority bring an action in trespass which. if he is 1o be
successful. involves establishing that the decision to demolish lacked legal
authority because it had been reached without giving him a hearing.' A tenani
who believes that his local authority has unlawfullv increased his rent may refuse
o pay the increase and when. sued for possession. raise the nwahdm of the
decision as a defence * Yet another possibility is 1o seek an Imjuncuon Lo restrain
a public body from acting unlawfuliv® or a declaration that it has so acted.* Until
recent reforms in the law of remedies the choice of the remedy was in the hands
af the individual claiming 10 be aggrieved. In 1977, however. 4 new procenure
appiication for judicial review—was introduced by adding a new Order 53 to the
Rules of the Supreme Court and subsequentiy given statutory recognition by the
Supreme Court Act 1981, section 31. Judicial mterpretation of the new procedure
established a disuncuon. as we have seen eariler. between public and private iaw
nights and duues, In the former case a plantiff had 1o proceed by wav of an
appiicanon for judiciai review: he could no longer choose 10 cnallenne the ac1 of
@ public body in the course of litigauon begun in the normal way by writ. In
certain cases. discussed later in Part 111 of this chapter. decisions of ministers and
tribunais are subject 1o statutory rights of appeal.

Foliowing more recent changes 1o civil procedure and the adoption of new
Civil Procedure Rules (CPR) Order 53 became. from October 2. 2000. Part 54 of
the new rules. As will become obvious throughout this chapte:. there have been
a number of changes in wording. new names. for exampie. being given 1o old
remedies.”

L. SUPERVISORY JURISDICTION OF THE HiGH COURT

“Prerogative writs™ were writs brought by the King against the officers o
compel them 1o exercise their funcuons properly or Lo prevent them from abusing
their powers. They could be issued al various periods of their history either ou

' Cooper v Wandsworth Board of Works (18631 14 C.B.ovs) 180
- Wandsworth London Borough Council v Winder |1965] A.C. 461
e.g. Bovee 1. Paddingion Corporanen [1903] | Ch. 109. CA
“e.g. Vine v. Natonal Dock Labour Board |1957| A.C. 488, HL
* M. Fordham. “Jjudicial review: the new rule-” [2001] PL. 4: T. Cornford and M. Sunkin. “The
Bowman Report™ [2001) PL. |1.
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of the Court of King's Bench or the Court of Chancery. or both. The term
“prerogative writ’ was applied to habeas corpus in the regn of James [ but itis
nor untl Lord Manstieid® and Blackstone that we fnd it grouped with cerunoran.
prohibition and mandamus as “prerogauve writs” hecuuse thev were not directed
unmediately 1o the tnbunal or person concemned but were supposed o 1ssue rrom
the King o a roval orficer. such as the sierift.” The chier prerogative wrils were
habeas corpus. prohibiton. certoran. mandamus and e warranto; but ol these
oniy the frst remans as J writ® the last has been aoolisned. and the vthers are
now orders.’ Part 54 now speaks of the remedies of mandatory. pronibiing or
quashing orders. The oid names. however, cannot be apandoned becuuse they are
embedded in hundreds of vears of case law.

Before the reforms of 1977 litigants who resorted (o the supervisory jurisdic-
ton of the High Court had o choose which order they wished o seek. A
prerogatve vrder could not be sougnt together with or ds an alternanve to other
remedies such as dmages or an injuncuon, The ambit of certioran and prombi-
qon was limited 1o bodies performing judicial functions. J concepl of uncertam
width. Other characteristics tand detects) of the orders led litigants increasingly
1o prefer the remedies of the mjuncion and the declaraunon. U Following varous
proposals for reform. ' the Rules of the Supreme Court were amended in 1977 w
provide a procedure Known is the applicanon for judicial review which enables
1 litigant to sees reliet while lcaving 1o the court the decision as 10 whien
particuiar remedy is appropriate. .

A lingant may proceed by way of a clmm for judicial review where the remedy
sougnt is (1) dn order of ceruorart. prohibition or mandamus Or (b a decluration
or mjunction. The fater remedies may be sranted on an applicauon for judicia
celier it the court considers 1t just and convenient o do ~o having regard () Lo
the nature of the matters in respect of wiich relief may be granted by way of
certiorart. prontbition or mandamus. and (ii) the nature of the persons and bodies
1gainst wnich relier may be zranied by such orders. An application for judicial
review cannot be made without the leave of the Court. The first request for leave
san be dealt with by i1 judge on the basis of the written application and he need
not sit in open court. Il leave 1s refused a second appiication may be made Lo &
judge sitng in open court (or in certain cases © a Divisional Court of the
Queen's Bench). A claim for damages muay be included in a claim ror judicial
feview. Where the court considers that the proceedings should have been com-
menced by ownt it may order thein o continue as if 50 commenced.' To be
anutled 1o seek judicial review e claimant must have what the court considers

“Rw Cowie 17593 1 Burm 334, 535

For an account of their ongin and development. see S. A, de Smith. “The Prerogauve Writs™ 19511
11 C.LJ. 43: D. 7. M. Yardley. “The Scope ot the F’rcroguuvci)rdcrs in Admunistratve Law
1957-195%) 12 N.LL.Q. 78: de Smith. Judicial Review of Admindtrative Acion. Appendix |
* For habeas corpus. see unfe. pura. 244134 er seq.

¢ sdrmmstration of Justice { Misceilaneous Provisions) Acts 1933 and 1938,

4 See G. J. Borme. “The Advantages of the Declaratory Judgment in Adpinistrauve Law. " (1955)
18 M.L.R. 138. )

¢ Remedies i Admintstranve Law: Law Com. Report No. 73. Cmnd. 2407 (19761, See H. W R.
Wade. ~Remedies in Administraive Law.” (1976) 92 L.Q.R. 334.

2 See now also Supreme Court Act 1981, .31

" There is no provision lor the converse siuation but Wooif L.J. has said that there s no obstacle in

- an approprate case lor the courl to give leave then and-there in an action before it begun by wnt:

~Public Law—Private Law: Why the Divide” [1986] P.L. 220. 232
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to be & “sufficient interest” in the matter to ‘which the application relates. An
application. or claim in the new terminology. for judicial review must normally
be brought within three months of the decision complained of.'* but the court has
a discretion to allow appiications outside the time limit.'*

’ A. THE REMEDIES

Order 53 and Secuon 31 of the Supreme Court Act 1981 did not introduce new
remedies but a new. general procedure for applying for a group of remedies.
Hence the old law relating 10 the scope of the individual remedies remains
relevant. except where changed bv the reforms.'® Part 54 similariv has not
affected the substantive jaw. :

1. Certiorari (Quashing Order)"”

This is an order issued 10 an “inferior court™ or a person or body exercising
what the High Count regards as a “judicial™ or “quasi-judicial " function. to have
the record of the proceedings removed into the High Court for review. and (if
bad) 10 be quashed. .

What 1s an “inferior coun™ for this purpose. or whether 4 person or hody
exercises powers of u “judicial” or “guasi-judicial” nature. is u quesuon for the
High Court 10 decide. The former focus ¢lassicus was the dictum of Atkin L.l
n Ko Electricuy Conmissioners': “Whenever any body of persons having
legal authority 10 determine guestions affecuing the rights of subjects. and having
the duiy 1o act judicially. act in excess of theu legal authority. they are subject 1o
the controlimg junsdiction of the King's Bench Division. exercised in these
W™ (o.e. certiorari and prohibition). It was made clear in Ridee v. Baldwin'™ (4
declaratory action) that authority 1o determine questions affecuing the rights of
subjects and the duty to act judiciallv are not two sepdrate requirements: the latter
is not additiona) 1o the former. Certiorari has been held to fie against u county
court judge. a coroner. the Patents Appeal Tribunal. the Medical Appeal Tribunal.
a local valuauon court. rent tribunals. a Minister holding a pubhe mquiry and

** The apparently inconsistent provisions of 0.53 r4 and s.31t6) Supreme Court Act 1981 were
reconciled in R v Dairy Produce Tribunal ex 1 Caswell 11990] 2 A.C. 738 HL. 11 s not thought that
Pt 54 has effected anv change in the posiuon

" Koo Criminal furies Board ex p. A [1992] 2 A.C. 330, HL (Leave granied atfier delay of 10
months: delay not in uselt ground jor refusing reliel al substantive heuring |

" For example « generalised tesi of “sufficient interest™ has replaced the former rules relaung 1
{ocus stiande: post para, 32-01(

The tormer writ of certorart appears hrsi 1o have been used aganst the Commssioners of Sewers
charged by a statute of 1531 10 see 1o the repair of ses walls. bul most of the eariier cases WETe 4gainst
Jusuces, For the mstory. see Holosworth, Hrstom of Engiish Law. Vol. X pp. 199-206: D. C M
Yardiey. “'The Grounds for Certiorari and Proaibinon™ (1959) 37 Can.Bar Rev. 294 and K. 1
Northumberland Compensanon Appeal Tribuna, ex p. Shaw [1951) 1 K.B. 711, per Lord Goddard
L.C.J.011952] ] K.B. 338 per Denming L.J.

" 11924] 1 K.B. 171

" 11964] A.C. 40. per Lord Reid: ¢f. per Lord Hewart C.J. m £ 1. Legisiarive Commitiee of the
Church Assembix ex p. Havnes-Smith [1928] | KB 411, Atkin LI.'s dictum is 100 wide as regards
ceruorari and ecclesiasuical law: post. para. 32-005. n.38.
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local efection court.”” By statute. certiorari lies w the Crown Court except i
relation to that Court's junisdiction in matters relating to trials on indictment.”' in
Board o Education v. Rice™* cernorar and mandamus were granted against the
Soard of Education because. m a dispute between the managers of a school und
e fucal education authority, they had not decided the guestion which the statute
tirected them to decide. [n A, v Manchester Legal Aid Conmmiree ex p. Breuted™
Parker |, conciuded that 1 fegal wid committee. being unconcerned with questions
ol poiicy and having w decide wholly on the facts of a partcular case solely on
e evidence betore them. ~must act judicially. not judiciousiv.”™ and was there-
fore subject to cernorart.
"a

Seoupe of certiorart

The crounds on which certiorart lies are:

1 W o excess of wetsdiction For this reason certioran was sranted againse
1 licensing authority which had given permission to open cinema on Sunday.
whereas this was prohibited by statute®": and against a legal wd committee which
qad wranted a legal wid cerumicate o a risiee i bankruptey on the basis ol the
means of the bankrupt instead of the means of the rustee (R, v Vanchester Legal
Ald Commuttee. ante=™)

iy Dentai of natral usnees” Cernoran has been issued at the instunce of u
catepaver o guash the dectsion of 4 rural distnet council permutuing o certam
development of lund. since one of ihe councillors who voted on the resolution
vis nterested m the use of the fand™™: and to quash a decision of the General
Vedical Councii removing 2 doctor’s name from the medical regisier, because
the Council had refused to hear certain evidence which it ought to have heard
| General Medical Councii v. Spackman®). [n R. v. Barnsley M.B.C. ex p. Hook™
the Court of Appeal granted certiorari 10 quash a decision of a committee of the
lefendant corporation on the ground of bias.

WY Error on the race of the record 1t was commonly thought at one ume that
“ertiorart was Hmited to cases of jurisdiction and naturai jusuice. but the Court of
Appeal heid n R v Northumbertand Compensation Appeal Tribunal ex p.

VR Warthineton-Evans ex p. Maean 11939] 2 Q.B. 145, DC: R v Hurst (Judgey. ¢x p. Smuin
9601 2 0B, |33, DC: Pearimath v. Keepers ana Governors of Harrow Schooi [1979] Q.B. 36: &
Greater Manchester Coroner «x n Tul 119831 Q.B. n7. DC. Baldwin and Francis Lid v. Patents
\ppeai Tribunat [1939) A.C. 03, HL. R. v Wedical Appeal Tribunai ex p. Giimore {19571 1 Q.B.
374 CA: R, v East Norfoik Locai Vatuation: Courr | 19510 1 AlLE.R. 7430 R. v Fulham Rent Tribunal
19511 2 K.B. 1+ & . Paddington Renr Iribwnat ex p. Bell Propernes 19491 | K.B. 866: Errington
- \imster or Health 11933] | K.B. 249: £« Cripps ex p. Muldoon | 1984} Q.B. 686. CA.
Supreme Court Act 1981, 5.2903). re Smatiev [1985] A.C. 622 HL: 8 v Central Criminal Court
x p. Ravmond [19606] | WL.R. T, DC. 3ee also. R. v D.PP. B2 Kebilene [2000] 2 A.C. 362,
HL.
201911 AC, 179, HL.
119s2] 2 Q.B. 413, DC.
3 The King v. London Cownrv Counct! ex p. Entertainments Prolection Association 11931] 2 K.B.
215. '
5119521 2 Q.B. 213, See aiso R. v. Fulium Rent Tribynal [1951] ZK.B. L. on review of junsdictional
racts.
“ For the principles of nawral justce, see unte. para. 31-010 er seq.
7 The King v. Hendon Rural District Council, ex p. Chartev [1933] 2 K.B. 696.
M 1943) A.C. 627. HL. L
®11976] | WL.R. 1052,
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Shaw?® that this remedy is also available where an interior tribunal has issued a
“speaking order”™ (i.e. an order showing the reasons on which it is based). and an
error of law appears on its face. Inthai case the applicant complained that the
tribunal had made an error in computing the compensation 10 which he was
entitied by statute for loss of employmeni on the nationalisation of the health
service. The award set out the manner in which the sum was computed. and this
enabled the court to hold that the ecomputation was not in accordance with the
starutory regulations and #hat the decision must be quashed. Error on the face of
the record renders & decision voidable. There was usually no obligation on a
tribunal 10 make & “speaking™ or reasoned order before the Tribunals and
Inquiries Act 1955. replaced by section 10 of the 1992 Act.™

“Record™ was definad by Denning L.J. (as he then was) in Ex p. Shaw as
including the ddcument iniuating the proceedings. the pieadings. if any. and the
adjudication bul not the evidence and not the reasons for the decision uniess
incorporaled mto adjudication by the tribunal. In Baldwin & Francis v. Patents
Appeal Tribunal®*Lord Denning said the record also inciuded all documents
which appear from the formal order of the tribunal 10 constitute’ the basis of its
decision. In R. v. Southampion Justices ex p. Green* the Court of Appeal helc
that affidavits from justices as to their reasons for a decision constituted part of
the record and revealed an-error of law on the face of the record

A record may be writlen or oral under section 10 of the Tribunal and Inguines
Act 1992, The courts cited that section to justify a liberal approach 1o the
meaning of “record” in cases outside the scope of the Act: K. 1. Knightsbridge
Crown Couri ex p. hmernational Sporiine Club (London| Lid ¥ Following Order
53 and O'Reiliv ». Mackman the court should not. according 1o Woolf ] “be
shackled and prevenied from domg justice bv restrictive historical deci-
sions. "

Following Amsminic. however. this learning. ai least in English courts. is of
historic interest only and all errors of law. whether on the record or not are likels
10 be treated as going to junsdicuon.

Certiorari does not lic to review subordinate legisiation. ™ It does not lie
against ecclesiastical courts. because ecclesiasuical law is a different system of
law from that administered in the High Court.* or agains! voluntary (i.c. non-

“11952] ) K.B. 338: conirming Divisional Court at [1951] 1 K.B. 711: following Walsall Overseers
v London and North Western kv (187914 App.Cas, 30. HL and R. v Nar Rell Liguors Lid [1922] 2
A.C. 128, HC
And see K. v Paemis Appeal Tribunai ex p. Swifi & Co |1962] 2 Q.B. 647. DC: R. v Medical

Appeal Tribunal ex p. Giimare 11957] 1 Q.B. 574, DC. per Denming L.J

“ante. para, 30-023

“11939] A.C. 663: the other members of the House expressh refused 1o consider what documents
it uny. other than the actual order of the tribunal. constituted the record. Lord Derning s definition
was tollowed n £x p. Swip anie. o Belsteld Court Construction Co, v Pywell [1970] 2 Q.B. 47.
pleadings not part of arbitrator’ s award

“11976] } Q.B. I1.

“ 119821 QB 304, DT (Quashing of oral judgment

R Knigiusbridge Crown Court ex p. The Aspinall Curzon Lid. The Times. December 16, 1982,
(Altidavit evidence could be trealed as pan of the record.)

R v Greater Manchester Coroner ex p. Tal |1985) Q.B. 67.

“ R. v Legistative Commitier of the Church Assembiv ex p. Havaes-Smith [1928] 1 K.B. 411,

" The King 1. Chancellor of 51 Eamunasoury and Ipswich Diocese [1948] 1 K.B. 195. ¢f. prohi-
bition
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statutory) domestic tribunais.” nor does it lie for dismussal of a person under un
ordinary contract of employment.*®

2. Prohibition (Prohibiting Order)

The former writ of prohibition issued ont of the King's Bench or other superior
court directing the judge and parties Lo 4 suil in any nferor court (o cease rrom
the prosecunon thereof on the ground that the cause did not betong 0 that
jurisdiction.*' The penaity for disobedience is commirttal for contempt. [t was
mainly by this writ that the common law courts in earlier davs contested the
jurisdiction of the Admiraity and ecclesiasuical courts.

The order of prohibition issues (o prevent an Inferior court or mbunal from
exceeding or continuing o excesd s junsdiction or infringing the rules of
natural justice. Prohibition is governed by simifar principles o ceroran. axcept
that 1t does not fie when once a Gnal decision has been @iven, It wiil 1ssue
prevent magistrates excesding ther jurisdiction* and fo prevent 1 Board of
Prison Visitors from hearing a charge which they wer= not enutled to deal with.™
In R v Liverpool Corporation ex p. Liverpool Taxt Fleer Uperators Associa-
rion ™ it was uraneed to prohidit a local authority from  ung ona resolution with
regard 10 the numper of luxicad licences 10 De Issued. witnout first heanng
representations on behaif ol interested persons.

Prohibition has been uranted agmnst Electrnciy Commissioners [0 prevent
them from holding an mauiry with a view © bringing into {orce an wirra vires
scheme for the supply of elecincuy (R v Elecrnciry Compussioners™ ). and
against Income Tax Commissioners. an assessment commities and rent tripu-
nals * But it was decided in The King v. Legisiatve Commiriee of the Church
Assembly ex p. Havnes-Smurh.”” where upplication was made for an order to
orohibit the Churcn Assembly from proceeding turther with the Prayer 3ook
Measure 1927, that 1t would not issue against a legisiative or deliberauve boav.
Nor will prohibition be issued to a mulitary tnbunal administenng martial law (Re
Clifford and O Suilivan*®).

w R v National Joint Council for the Craft of Dental Technicians ex p. Neste | 1953] 1 Q.B. 704. DC:
R v Post Office #x p. Bvrme [1975] LC.R. 221. This limit on the avatlability of certioran was
uverlooked by the Divisionai Court in R. v Aston Universitv Senate ¢x p. Rotfrev 11969 2 Q.B. 338:
criticised on that ground. Herrmg v. Jempleman | 19731 3 All E.R. 369. 385 per Russeil LJ. o R. v
Crinunal Injurtes Compensation Board. ¢x p. Lamn [1967] 2 Q.B. 364. CA: cernoran may pe issued
against a public body set up by prerogative us part of an admunisirative scheme approved by both
Houses and financed by pariiamentary funds, See also R v Panet on Tukeovers aid Mergers ex p.
Daratin [1987] Q.B. 313,

@ Vidvodava Universtey of Cevion v, Sifve [1965] | WL.R. 77: {19641 3 All E.R. 863, PC: dismussal
of university professor. The remedy is an action for damages if the dismissai was (n breach of
contract.

+ BL.Comm. iii. 105. See D. C. M. Yardley, “The Grounds tor Ccm’omn and Prohibition™ (1959 37
Can.Bar Rev, 194.

*z.p. R v Horsererrv Roud Jusiices ¢x p. L.B.A. [1986] 3 WL.R. 132.

YR Board of Visuurs of Dartimoor Prison ex p. Smurh [1986] 3 W.L.R. 61. CA.

“11972] 2 Q.B. 299. CA. !

911929 | K.B. 171. per Atkin LJ. Certiorari was rerused in that case.

¢ Kensington income Tax Commussioners V. Aramayo 11916] i A.C. 215: R v. North Worcestershire
Assessment Commuttee ex p. Hadley {19291 2 K.B. J9T: R w Tortenram and District Renr Tribunal
ex p. Northfieid (19571 | Q.B. 103.

1119281 | K.B. 411. The House of Commons rejected ihe Praver Book Measure.

%11921] 2 A.C. 570. HL.
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(5]

Where a final decision has been made by the inferior court prohibition is
obviously useless, but certiorari is available to enable the High Court to review
and. if necessary. to quash the decision. Thus prohibition was the appropriate
remedy 10 prevent the Minister of Health from proceeding to confirm an uirra
vires housing scheme (R. v. Minister of Health ex p. Davis*®). but certiorari was
appropriate when an wuirra vires scheme had already been approved by the
Minister (Minister of Health v. R. ex p. Yaffe®”). Certiorari and prohibiton may
be granted together. for #ample. 10 quash a decision already made by a rent
tribunal and to prevent il continuing to exceed or abuse its junisdiction (R. 1.
Paddingion Rent Tribunal, ex p. Bell Propernies Lid*').

Prohibition and mandamus were 1ssued together in R. v. Keur Police Authoriry
ex p. Godden® where. on the compulsory reurement of a police chief inspector
on the ground that he was permanently disabled. it was held thai the chiefl
mspector’s medical advisers were entitied to see all the material placed before the
medical pracutioner appointed to make the decision about disablement.

Since the intraduction of Order 53 there is little significance in any distinction
between prohibition and the injunction in cases relating to public law.

v

3. Mandamus (Mandatory Order)

The order of mandamus may be issued 1o any person or body (not necessarily
an inferior court) commanding him or them to carry out some public duty.

Mandamus has been 1ssued to compel the hearing of an appeal by a statutory
tribunal.** the determination of a dispute between a local education authority and
school managers (Board of Education v. Rice™). 10 procure the production of a
local authonty’s accounts for inspection.™ against a returning officer to declare
a councillor elected.™ against an electoral registration officer to correct the
register of eleclors™ against a county court judge to make a legal aid order.® and
against the Board of Trade requiring them to mvesugate the affairs of the
appiicant company under the Companies Act.”™ Mandamus was not granted to
compel the Coliege of Physicians to admit an applicant (R. 1. Askenw®"), 10 order
a magistrate to hear a case covered by parliamentary privilege.”' or 10 compel the
Chairman of Convocation of London University to call a meeting. as the matier
could have been put to the Visitor (R. v Dunsheatii ex p. Meredith®?).

Mandamus is not available against the Crown itself. nor against a servant of

the Crown to enforce & dutv owed exclusivelv to the Crown (R. v. Secrerary of

“11929] 1 K.B. 61¢.

“11931) AC 495

“T11939] 1 K.B. 666

119511 2 Q.B. 662. CA

* Tie Kmg v, Housmg Tribunal 119207 2 K.B. 334

“11911] AC. 179

RO Beaweliny UD.C.oex p. Prce 119341 1 KBL 332,

Ko Seothill ex p. Ashdown. The Times. April 2. 1955

© RO Calderwood ex p. Manchesier Corporanon. The Tomes. February 27, 1974,

** R.v. Judge Fraser Harnis ex p. The Law Socien |1955] 1 Q.B. 287,

* R. . Board of Trade ex p. 5i. Martin's Preserving Co. [1965] 1 Q.B. 603. DC

"(1768) 4 Burr. 2186

"t R v. Granam-Campbell, ex p. Herbert 11935, 1 K.B. 594: ¢f. K. v Ogden ex p. L.mm Ashton R.D.C.
(1963] | W.L.R. "?u 11963] | All ER. 574. DC.

“311931) 1 K.B. . And see Sammy . Birkbeck College. The Times. November 3. 1964, and May
20. 1965. CA lmandamus refused).
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State ror War®® The Queen v Lorvds of the Treasurv™), because a third party
cannot require an agent 1o perform a duty which he owes soiely to his principal.
But mandamus may be issued against Mimsters or other Crown servants (0
enforce a statutory duty owed to the apoiicant as weil as o the Crown (The
Queen v Speciai Commussioners tor (ncome Tax™). In Padfteid . Minister of
Agriculture. Fishertes and Food® the House or Lords hetd that where o munister
had by statute an unrettered discrerion whether or not to refer & compiaint o a
committee. he must consider oniv relevant matters and exciude wrefevant. ones.
and thar even where he wuve no reasons for not referring e matier to the
committee he should be reguired by mandamus to consider the complaint law-
fully.

4. Injunction and Declaration

Where the mght ciaimed by a lingant ts u pubiie faw right these remedies must
be sought by means of an applicaton for judiciad review.” The substanuve ruies
relating 1o these remedies are discussed later o Part Vo which deals with privatwe
law remedies.

Aninjuncuon is o court order requiring the defesaant 1o Jdo or refrn rrom
dotng 2n act while 4 declaranon cor deciaratory judgment) deciares wnat the law
ts. Although. as will be seen in Part V. the declaratory judgment is not available
1o answer nvpothencid guesaons, recent developments in the puplic law spnere
sstablish that 1t 1s not connned (o disputes relating 1o decisions of public. bodies.
[n upproprate cases the court has junsdicuon to dectare that s munistenal circutar
is or 1s not based on a rmistaken view of the law”® or that an intended pavment
nv a1 locul authonty. if made. woutd be mra vires.” The prospect of obtaining a
declarauon that an intended course of action would or would not be criminal is
extremely remote. "'

B. SurFICIENT INTEREST

A claimant for judicial review must satisty the court that he has a sufficient
interest in the matter to which the appiicatuon reiates.” This generai requirement
replaces the rules relaung to locus standi which formeriv appiied to each individ-
ual remedy. Then. as now. a member of the public had no ngnt to impugn the
fegality of 1 decision taken by a public body uniess ne could establish un
individuai right or claim of some kind. The test o be saustied was defined (or

"*11891] 2 Q.B. 376. ']

1872 L.R. 7 Q.B. 387 See E. C. 3. Wage. "The Couns and the Admimstrative Process” (1947)
63 L.Q.R. 164

"$(1889) 21 Q.B.D. 313, And see K. v Bourd or Trade ex p. 5., Marun's Preserving Co. supra.

" [1968] A.C. 997.

5T O'Reuliv v. Mackman {1983) 2 A.C. 237 was an unsuccessiui attemot 1d obtain 2 declaration
without using the procedure of judicial review, Cocks v Thaner DC [1983] 2 A.C. 286, an
unsuccessiul attempt to obtamn an injuncuon.

8 Gillick v. West Norfolk and Wisbech Area Health Authoriry (1986] A.C. 112,

*® R. v. Bromiev [.B.C. 2x p. Lampeth L.8.C.. The Times, June 16. i984.

™ Imperial Tobacco Lid v. Atr.-Gen. [1980] | W.L.R. 3220 HL.

! Supreme Court Act 1981. s.31(3).
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described) in varying terms in relation o particular remedies. 1t was possible for
an applicant to satisfv the requirement of Jocus standi in relation 1o one remedy
but not 1o another.™ ‘

The meaning of “sufficient interest” was considered by the House of Lords in
R.v. Inland Revenue Commissioners ex p. National Federanor of Self Emploved
and Small Businesses Lid.”" In hine with the current judicial approach 1o judicial
review sufficient interest yas given the widest possible meamng whilc 1eserving
10 the court a discretion n particular cases to refuse a hearing or deny a remeds.
The House of Lords was reluctant 1o separate locus standi from the facts and
merits of an application. The requirement of standing should. it seems. be looked
at twice: first when the applicant applies for leave 1o seek judicial review. At that
stage the court is concerned to do no more than “prevent abuse by busvbodies.
cranks. and other mischief-makers "™ If leave 15 granted. the court may. when
the merits of the case are clear (o it revise its miual judgment and conclude that
the applicant lacks the necessary interest. The application before the House had
been made by an association of taxpavers who wished o chalienge the legality
of @ compremise which the Iniand Revenue had made with & group of prini-
workers who had been defrauding the revenus. The House of Lords held that
while 1t had been correct to grant leave 1o apply for review. the applicants. on the
facts. lacked sufficient interest 1w challenge the legaiity of the compromise. The
assessment of one taxpaver 15 no concern of another: indecd. cach individual s
tax liability 1s a confidenual mauer. The Infand Revenue was reasonabiy trving
1o carry out 1ts duty w coliect axes. Dicta did envisage the possibility of cases
of sufficient gravitn where taxpavers might have locus standi. ™ The House
aisunguished the posiuon of the taxpayer trom that of the ratepaver. In the latier
case assessments of propertv are @ public matier and there 1s a common fund so
that each raepaver s conribution 1s attected by the assessment of his neigh-
pour™ An ndividual taxpaver. by contrast. seeking 1o challenge decisions of the
revenue authoriues in relaton 1o s own affairs has. without doubt. sufncient
mterest.” in R v HM. Treasury ex p. Smediev™ a waxpaver chalienged the
jeeality of a draft Order in Council laid by the Treasury before Parliament ™ The
Court of Appeal decided the substanuve question against Smedley and therefore
did not have 1o express a conciuded view on whether he has a sufficient interest
o apply for judicial review. Slade L.J. emphasised the width of the test laid down
i the /niand Revenue case. supra and indicated that the court would hear an
apphication provided 1t was satisfied that it was not “of a frivolous nature.”

This wide approach to the meaning of sufficient interest has been foliowed in
subsequent cases and. in particular. the courts have recognised that pressure

e Greeom v Camden LLB.C 1196061 1 W.LR. ¥99. Bul see nov Sicepies 1. Derpvsine C.C
[1985] 1 W.L.R. 2506

11982] A.C. 617,
© AL P, 6330 per Lord Scarman

¢.¢ Allegations of large scaie fraud and corrupuon on the part of the revenue.
" So uiumately 15 each waxpaver's habihty arected by his neighbour s contribuntion. In Arsena/
Fombal! Club Lid v. Enae 11979] A.C. 1. (ine correciness of which the House was concerned 1o
uphold) the piaintifi was not applving under p. 53 but as a “person aggrieved ™ under the General Rate
Act 1967, s.69: see post. para. 32-015.
T e Rov Special Conmussioners ex p. Suppiechoice Lid |1985] 2 All ELR. 465, CA.
11965) Q.B. 857.
™ anie para. 6-016.
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groups and orgamisations of vanous Kinds may nave sutficient interest o 2iuct-
date the law.*

C. THE SCOPE OF JuDICIAL REVIEW

Judicial review is a procedure avaiiable onlv in disputes raising auestions ot
public law. The court must before an applicauon can succeed be satisnied that the
respondent is  pudlic autnornty and that the nght at issue is 3 pubiic right.

Although the courts have not attempied (o define what 15 meunt bv public
authonty gwidance can be guned from the cuses cued m the preceding puges in
relation to the particular remedies. Generally it might be said thut judicial review
is available cguinst any mumster or body exercising common law or siatatory
powers which arfects e nents of individuais unjess thers 1s 4 reason o ihe
conerary.™ Thus it will be avariubie not merely agunst depurmants of central und
local sovernment but aiso against the General Medical Councii because of 1ts
statutory powers of control over the medical prof on.™ and against Boards of
Prison Visitors.”* The new procedure does not. howaver. mve the High Court o
jurisdiction which 1t formerly lucked. Decisions of sup rior courts Jre 10t
therefore, subject 10 review, ™ Nor s an organisanon necessartiy a puohe wuthor-
ity because it has peen created by statute. The guesuon is whether the powers Il
Is exercising are of 4 puolic law or governmenial kind. A commercial decision.
for exampie. by a nauonalised industry is uniikely 1o be sabject o judicial
review: R. v Nanonal Coal Board ex p. Nationai Union of Mineworkers.™

[n the leading case of R. v Panel on Tukeovers and Mergers ex p. Darann®® the
Court of Appeal held thut judicial review was availuble agamst a body exercising
what might be called ae facto powers. Wwithoul 2 common law or statuory pasts
when its decisions had wide ranging significance and. in the absence or such a
hody. Parliament wouid have had to legislate (0 establish a podv having sauory
powers.”’

D. THE AVAILABILITY 0F OTHER REMEDIES

The availability of another remedy may be relevant in one of WO Ways (o an
applicauon for judicial review.

@R Seeretan of Stare for Soeral Serviees ex p. Child Poversy Aciion Group (19891 1 Al ER.
1047: R, v Secretar of State jor Foreton and Commaonweaiti Affairs ex 2. World Development
Muovemenr [1995] | W L.R. 386.

VUR. v Secretary of Stare for the Home Department ex p. McAvoy {1984] I WL.R. 1408: no judicial
review of decision taken for Toperational and security reasons.”

TR G MC oexp Gee |[1986] | WL.R. 226, Domesuc Triounais lxcrctn‘:ng 1 junsdiction dased on
contract are outside p. 33: Law v Nutional Grevkound Racing Club Lred [1983] | W.L.R. 1302,
CA.

** 2.¢. R v Board of Visitors of Dartmoor Prison ex ». Smuth 119861 3 WL.R. 61, CA.

“ The Crown Courl is subject 10 review except with “eyar@ 10 “matters refating to tral on indict-
ment”. Supreme Court Act (981 5.2903); In re Smallev (19857 A.C. 622. HL: R. v Central Criminat
Court ex p. Ravmond [1986] | W.L.R. T10. DC. '

‘S The Times. March 3. 1986.

 (1987] Q.B. 313. Contrast the old law on cerioran: ex p. Neare. anre para. 32-005.

7 See further R. w Disciplinary Committee of the Jockev Club ex p. Aga Khan {1993] | WL.R.
309.
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First. the court mav decide that the alternative remedy 1s the exclusive remedy
provided by law and there is no jurisdiction to grant review.® A recent. unsuc-
cessful, attempt on this ground 10 deny jurisdiction 10 the court is to be found in
K.\ Secretary of Siaie for the Environment ex p. Ward ™ Secuon 9 of the
Caravan Sites Act 1968 entitled the minister to give directions 1o local authorities
requiring them to provide caravan sites in accordance with their statutory dunes:
“any such directions shall be enforceable. on the application of the Minister. by
mandamus.” A local awhority was unwilling w0 carrv out 1ts durv and the
Secretary of Stale was unwiliing 10 seek mandamus against them. The applicant.
@ gypsy. sought judicial review against the local authorty and the Secretary of
State. Woolf J. held that section 9 did not preclude an applicanon for judicial
review although 1t would have precluded any private law applicaton by an
individual Hugant. _

Secondly. more commoniy the existence of an aliernative remedy 1s a factor 1o
be taken mto account by the court in deciding whether. in 1ts discretion. to grant
relief.

“ludicial review should not be granted where an alternative remedy 1s avail-
able.™ The courts are particularly reluciant 1o tervene where Parliament has
provided a comprehensive appeliate system. for example. 1n the field of social
services: R. 1. Secretary of Staie for Social Services ex p. Connoliy.”' Similariy
in relation to immigration the Court of Appeai emphasised the undesirability of
granting leave to seek judicial review before appiicanis had exhausied their
statutory rights under the Immigration Act 1971: R 1. Secreiar of State for the
Home Departmen: ex p. Swaii”" On the other hand. an application mav be
granied if there are special circumstances such as the inordinate delay 1n the
domesuc disciphinary process in K. v, Chief Consiabie of the Mersevside Police
ex p. Calvelev.™ ’

E. DISCRETIONARY

Judicial review 15 a procedure in which the court has a discretion whether Lo
grant relief at two stages. First. the claimant must obtain leave 10 apply. At that
stage he must. as we have seen. demonstrate prima facie o sufficient interest to
be allowed to proceed. He must also give some reason for beiies ing that there 1s
grounc for challenging the decision of which he complains and. if there is an
aliernative remedy available. suggest why that should not preven! leave being
granied. It was because the appiicant failed 10 satisfy both these preliminary
hurdies that the Court of Appeal refused leave 1o appiy for Judicial review of an

M Bariccionl voBrown [1ROTE A O 61E Pasanone v Oswedldnesiie Lrnar: Distrier Counced! |1 898
AL, 387

TR WLR 834t disungunishing Aensesen and Chetsea LE.C. v Welis e 1973078 LGLR, 789
Ca. See generaliv. vz Granite Co . Mimisir of Housine 1960] A.C. 260

"R inland Revenue Commnissioners ex p. Presion |1983] A.C. 835, 837 per Lord Templeman
“11986) 1 W.LK. 42]

" 11986) | W.L.R. 477: See too R. == Cinef Adindicarion Officer ex p. Biand. Tie Tomes. Februany 6.
1985, DC.

“'11986] Q.B. 424. CA. The judgments contain a useful survey of earlier authoriuies. See ajso, Harie
Deveiopments v. Commission of inland Revenue 11996] 1| W.L.R. 727. PC
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imemigration officer’s decision in R, v Secrerary of State 'or the ffome Depart-
ment ex p. Swair.™ The House ur Lords has emphasised the nzed to have some
zround o believe that a decision is subsequently open [0 chailenge netore
granung leave in R. . Secrerary of State or the Environment ex p. Puitthorer.”
The applicants had been granted leave o chailenge « decision of the Hillingdon
Council under the Housing 1 Hometess Persons) Act 1977 The House heid that
the Counct] hud correctiv decided that the appiicants were not homefess. it tiso
mdicated. however. concern that leave t© uppiy shouid not be 2iven oo eastiv m
ruture cases. Lord Brightman said that he was

“troubled ar the prolific use of judicial review tor the purpose of cnalleny
the performance by focal uuthorines of their funcuons under te 977 Act
Paritament miended the local authonty o he e ‘udge or rfact. The Act
abounds with the rormuta when. or if. the fousing 2uthorty e sausned as o
this. vr that. or have reason o befieve s or that. Althouga the action or
imacton of a local authority s clearly susceprhle to judiciul review wnere they
have misconstrued e Act. or apused their jowers or amerwise acted cer-
verselv, | think that great restraint should be exerersd o aiving leave
proceed by wdicial review. The plignt of the nometess  J dasperate one. xnd
the plight of the appiicunts 10 the present cuse cOMMands the deepest svim-
pathy. Bul 1L 15 not. i1 my apinion. apprograre that e remedy of judicid
review. Wwhich 15 4 discretonary remedy, snouid be made ise of [0 monitoy e
actons of local authorities under the Act save i the excepnonal case.
Where the existence or non-¢xistence of 1 fact ts lett o the judgment and
discreuon of 4 pubiic hodyv and that fact invoives a broad spectrum canging
from the obvious to the debutabie (o the jusi concervable. 1t s the duty of rhe
court to leave the decision of that fact to the public body o whom Parliament
has entrusted the decision-muking power suve i a case where (L 1s obvious that
the public body. consciousiy ur dnconsCiousiv. are acting perversely.”

n R . Monopolies und Mergers Comnussion ex p. Argvil Group plc”” the
Court of Appeai held that a judge nad been right (0 reruse leave o seek judiciai
review of a dewision taken by the Chairman or the Commussion. The decision, in
the view of the Court. was outside his statutory powers dut egually the Court had
no doubt that the Commission itseif. wnich did have the power o decide. would
have come to the same conciusion.

Second!v. where teave has been granted and the application for relier has been
successtul the court suil has a discreton with regard to the zranung ol remedies.
The nude sunpathers in Givna v. Keefe Universiry,” for example. faiied to obtain
an injuncuon because of their own behaviour and because. even arter a heanng.
a similar decision would have been reuched. The Court may be concerned about
the inconvenience and uphneaval that would pe cuused (f it quashed a statutory
instrument tn reliance on whicn parties had been acthhe,™ [n R. . Secretary of

= (1986] | W.L.R, 477,

L1986 ALC. 184 :
* See now Housing Act 1983, 55.38-73. Cocky v. Thaner DC [19831 2 A.C. 286. supra para. 32009
had established that decisions under the Act required to be chailenged by judicial review.

7 [1986] | W.L.R. 763.

HI1971] | W.L.R. 487.

= R. v. Secretarv of Siate for Sociat Services ex p. Associanon of Metropotiwan Authorines [1986] 1

W.L.R, L
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State jor the Environmeni ex p. Ward."! Woolf ]. refused 10 grant mandamus
against the Secretarv of State because it could not be said that he had acted
improperly or irrauonatly in reaching the decision which he had and interference
would. 1n the light of the complicated situation. be premauwre. The lewned judge
quashed the decisions of the council which had been chalienged (bv certiorari)
but refused to 1ssue injunclions ordering them what o do nex!

¥
II. StatUTORY RIGHTS OF APPEAL

A night of appea! on a guestion of law may lie 10 the High Court from the
decision of 2 tribunal or Minister. The Tribunals and Inguiries Act 1958, 5.9 (now

s.11 of the 1992 Acu introduced a general right of appeal from 2 wide range of

tribunals iisted 1n Schedule | 1o the Act® In .addivon nehie of appeal are
contained 1n many other statutes, The Acguisition of Land Act 1981 for example
provides that any person who wishes 10 challenge the validny of.a compulsory
purchase order on the ground that it is witre vires the Act may apply Lo the High
Court.” The Town and Country Planning Act 1990 provides for appeals to the
High Court against decisions of the Secretary of State (4289, 200,

Appeals to the ordinary courts may be by an indirect route as for example. in
the case of appeals under the Lands Tribunal Act 1949 10 the Lands Tribunal,
from which an appeal on a pomnt of taw lies 1w the Court of Appeal

Asin the cases discussed in the preceding secuon an applicant must show that
he has the necessary locus siandi or. 1n the commonisy used statutory words. i~ @
person aggneved In Lx p. Sideboriian James L. said: “A “person agenieved’
imust be a man who has suffered @ legal grievance. & man aguinst whom
aecis1on has been pronounced which has wrongfulls geprived mim of something
or w mn"lull\ rerused him something. or wrongfuliy affecied his titie 10 some-
ting.” In hine with that narrow approach it was held that o landowner had no
focus stand! 10 appeul against planning permission granted 10 a neighbouring
landowner ™ In Arsenal Football Ciub v Ende' the House of Lords adopred o
mare generous approach and held that @ raiepaver was entitled 0 chalienge the
valuauon of any property in his rating ares whether or not he could show that the
decision challenged had o demonstrable effect on his pocket. nghis or inter-
esls

An apphcant must also show that his appeal relaies 10 a guestion of law as
opposed 10 a quesuon of fact. a distinction which it is not always easy 1o draw.”
Whether A threw soup over B is clearly @ guestion of fact. A tribunal may.

nowever. mn the ight of a number of facts relating 1o the 1erms and conditions of

A's work, have 10 decide whether A i< an empiovee of B or an independent
contracior or wnether indeed there 1+ any form of legal relanonsimp berween the
two at all. 1 the courts wish 1o extend their appeliate wrnisdicuon oy e a paruicular

[1984i 1 W.LR. §34
= ame. pare. A0-021
See Smuh v East Elioe Rural Disirici Cowneil 1956] A.C 736 discussed pesi, para, 32-016
T CIRB0) 14 Ch.. 458, 467
“ Buxion . Musier of Housing and Loacal Governmen: [1961] 1 Q.B. 278
"11979] AC. 1. In Slwpim v Derbysiure L.C.[1985] 1 WLR. 256 Webster J. suid that 1t would
“make an ass of the law ™ 10 reguire in other contexts a stricter 1851 of Jocus standi: than tha required
hy Oraer 55 (Now CPR. P1 54,
See anticies cited anie. para. 31-007. n. 33
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tvpe of mbunai thev can categonse proplems mvolving the ciassincation of
racts—was A an 2mnlovee—as quesuons of law? I they wish o avoid inter-
fering with a tibunal’s exercise of its jurisdicnion they cun treat such guestons
18 matters of facr” Or. 4s a comopromise rhey can say that a guestion of law arises
only when a decision un the aophicznon of e [aw W Me feis 15 such that o
tribunal properiv instructed couid have reached that conciusien. ™

1. Exciosion or RESTRICTION OF THE JURISDICTION OF THE COURTS

Stantes hiav e purported or appeared to exclude juaical review by rhe courts by
the dse of vanous draring formuide. thougn with scant succ2ss. The Trbunais
ind Inguiries Act '992. 5.0 2 trepiacing the Act of 1938511 now provides that
Ny provision inoan Act passed herore August Lo 19380 tmat any order or
determinatton shail not be caliea in queston 1N apy 2vent. Or 4ny Srovision in
such an Act wihicn by simitar words excludes any of the powers of the High
Court. shail not prevent the use of the remedies oF cerioran or Mandemus exeept
m e case 01 Acts making ~pectd orovistan for applicanons o the High Court
aithin & limited ume

{t was netd by the Court or Appeal m R Weatcal Appeat Trifunal ex ;.
Giomeret! that a formula ke “any such order or decision shall be tinal™ does not
har certiorirt: i makes the cecision finai on the tacts, but not nnai on the law, Toc
formula that an order or rules made ~shall have etfect as it enucted 1n this Act”
Aus dicta of the House or Lords both for und aguinst the exciusion of judicial
sontrol. -

A dirferent king of provision ts that found i some Acts concerming 2lanning
and the compuisory acguisiion of lund, whigh set a wme (imir (commanly six
vesks) in which the validity of the order may be challenged in the High Court.
:nd specifving the permitned grounds AF complaint as 14y witra veres or th) non-
compliance with the statutory procedure. and sraring that subject to these provt
sions the order may not be guestoned i any legal procezdines The main
Jurpose Of sueh orovision s to limit the ume within which an order or decision
may be guesuoned in the couris. s0 as @ ensure that the rife 1o fand acquired by
a public authonty for bullding. 2t¢. shouid not remain uncertain after 2 short ume.
In smith v. East Eiloe Rural Districr Counc'® the " ouse of Lords held. by a
maority OL.tiree o two. that after the s1x weeks™ penod 2 compulsory purcnase
yrder could not pe chailenzed even on the ground that 1t had been procured by

St

* Davies v. 2 an Churcht or Waies 119861 | W LR, 323, HL «Quesiton whnether minister wiss
smploves 20 Ms churen & questuon of law.)

L Reily v Trase House Forre pic (19841 (Q.B. 30,

irdd Vo Bairsiow F19561 AL, 14 i’

ST QB STS CAL See aso Sowtt East Anena Five Bricks v Non-Mewaiiic Mineratl Products

PN

"

Vanwractiring Emotovees Doron (19811 A C 363
= Inittieze or Pa ents v, Lesitwona 718921 AC. cgouer dicra hat judicial review Wi
axcluded: Wureseer or Heah v Roex o rae 11931 AC 294, omirer gice rnat judicial review was
ot exciuded: se= R v Minwrer of Heaith ex p. Yarfe {1930 2 KB 98, CA,

19300 A.C. 736, The prainiif had previousiy obtained damiges agunst the vouncil and contractors
{OF (respiss. 13 the conOnuance of warlime reguisiton was done n bad faith: Smech v East Elloe
R.D.€. 11932} Currens Properry Law. [n subseauent procezdings by the plainafT against the clerk and
1 representative of the Minsicy for damages for conspracy w npure. Diplock J. neid that there was
10 consotracy, thal damages nad alreadv oeen recovercd for tresnass. and his Lordship was not
satished thas the clerk nad in fact acted in bad farn: Smuhk v Pveweil, The Times. Apni 29, 1939

"
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bad faith. [t was not necessary to decide whether the order could be challenged
for bad faith within six weeks. Of the minonty who thought the order couid be
challenged for bad faith after six weeks. Lord Reid thought this was not exciuded
by the stawte and Lord Somervell thought such remedy lay under general
principle. The majority decision was much critcised as otfending against the
principles of natural jusuce: but aithougn justice mayv require compensation for
loss brought about by fraud. that does not necessarilv mean that an order on
which title to fand 15 based should be upset.

The guestuon was considered by the House of Lords in Awseunic o Foreign
Compensarion Comnussion ™ The Foreign Compensanon Act 1930, s.4. provided
that “the determination by the Commussion of any appiication made to them
under this Act shall not be caiied in question in anv court of law " but the House
of Lords treversing the Court of Appeal) held by four to one that this provision
did not prevent the court from making a declaravon that the Commission's
determinaton was a auility. Lord Reid sad: "It 15 one thing 0 guesuon a
determinaton which does exist: it 15 quite another thing to say thac there is
nothing to be questioned. . .. It 15 a well estabiished principle that a provision
ousting the ordinary junsdicuon ot the court must be construed strictlw. . No
cuse has been cited in which any other torm of words limiung the junsdicton of
the court has been heid to protecy a nullity, ... Undoubtedly such a provision
protects every determination which 1s not a nuility.” Cases where the decision of
a tribunal may be a nuility are: where it had no junsdiction 0 enter into the
inquiry: where 1t gave 1ts decision 1in bad raith: where 1t made 1 decision which
it had no power to make: where it failed to comply with the requirements of
natural justice: where i good taith 1t decided the wrong questuon: and where 1t
failed to take account or something of which it was reguired o ake account, or
based 1ts decision on a matter which it ought not to have taken e account.
Something much more specific than this Act would be required if it is o be held
that Parliament intenged to exciude the court's jurisdiction on any of these
grounds.

The East Elloe case (ante) was disunguished in the Anesmenic case. Lord Reid
did not regard the tormer case (in which he had dissented) as verv satisractory.
[t 1s not certain, he said. whether the plainuff was claiming that the authority
which made the order had itseif acted in bad faith. in which case the order would
oe a nullity: or whether she was alleging ihat the clerk had fraudulently misled
the council and the Ministry. in which case the resuit wouid be quite different.

In R. v Secretarv o State for the Environment ¢x p. Ostler” the Court-ot
Appeal held. for a vanety of reasons. that East £lloe had not been overruled by
Anmsrunie and was applicable to a case invoiving a s1x week ume limit under the
Highways Act 1959. Anismuinic was disungwished as appiving oniy where there
1s a complete ouster of the courts” jurisdiction as opposed to an ouster after a ume

L119601 2 ALC. 147 Browne 1.’ judgment 2t first instance. which was uoneld by the House ot
Lords, is reported at {1969] 1 AC. 223, See H. '"W. R. Wade. "Constitutionai and Admimistrative
Aspects of the Amsminic Case™ 119691 85 L.Q.R. 198: B. C. Goutd. “Amsminic and Junsdictional
Review” [19701 P.L. 2538, D. M. Gordon, “What did the Amsminie Case decide?” 11971) 34 M.L.R.
I: note by 3. A. de Smuth in (19691 C.LJ. lol.

uf. Foreign Compensation Act 1969, 5.3 No determination bv the Commission may be cailed in
queston in any court of law, except (a) case stated on question of law to Court of Appeal concerning

jurisdiction or interpretation of Order in Councii and (b) proceedings on ground that determination
Is contrary 1o natural justice,

U197 Q.B. 122,
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Jimit'®: that 11 dealt with a determination by z judicial bodyv whereas Easr Elloc
dealt with an order of an admimstrauve character: that i1 dealt with an actual
decision whereas Easr Elloe dealt with the validity of the process by which the
decision was reached: that 1t dealt with the ulumate guesuon of junsdicton as
opposed 10 an attack on the validitv of an order made within jurisdiction: anc.
finally that 1t dealt with the ulumate guesuon of the pavment of compensation as
opposed to the validity of @ compulsory purchase order '

An exclusion clause which seems to have been drafled with the mienuon of
defeating the reasommg in Anisminic 1= w0 be found in the Intercepion of
Communications Act 1985 Secuon 7 “establishes z tribunal o invesugate
complaints relatung o the interception of communicauons under the Act”
Subsection (8) provides thal “the decisions of the Tribunal (mcludme am
decisions as 1o their jurisdiction) shall not be subject 10 appeat or liable 10 be
guestioned i any court ” (ltalies added.) An exclusion clause of rather doubtiu)
effect 15 to be found in the British Navonalhinn Act 198] <44, Subsecuon (1
directs that any discretion vesied by or under the Act m the Secretary of State
shall be exercised without regard to the race. colour or religion o1 any person
who may be affected by 11+ exercise. Subsecuon (27 then provides tnat (nc
Secretary of State shall nol be required 1o give any reason for any decision madg
under his discreuonary powers and any such decision “shall not be subtect 1o
appeal 0. or review an. any court © Then subsecuon (3. apparentls incon-
sistentiy provides that “Nothing in ths section affecis the junsdicton of ant
court 1o entertain proceedings of any descripuon concerming the nights of am
person under any provision of this Act”. Has subsecuon (1) miver applicants «
rnght not to be discriminateg agamst”

In various comexts statutes'™ may provide that the ssuing of & certincate 1s
conciusive evidence thal the requirements of an Act have been compiied with'
or that certain facts have occurred. In an earher chapier reierence was made 1o the
conclusive eflect of the Speaker's cerincate issued under tne Pariiamen: Aci
19117 In the followme enapter 1t will be seen that o Secretary of State may 1ssue
conclusive certificates under sections 10 and 40 of tne Crown Proceedimes Aci
1047.7" Such a form of ouster clause izaves httle scope lor judicial reviev. uniess
the validinn of the certincate wself 1s attackec. 1or example on the ground o
forgery. In R. v Registrar of Compamies. ex p. Ceniral Bank of india*- tne Court
of Appeal refused 1o 1nquire into whether the requirements of the Companies Act
1948 had been comphed with m the light of & cenificate that they had. such
certincate being “conclusive evidence” under the Act Lawiton LJ smd ma
Parliament. by making the certificate conclusive evidence had exciudgea not tn:

turisdiction of the court bul the admission of evidence.

Apart from directiy excluding judicial review statutes mas restricl the jurisdic-
tion of the courts by conferring powers on numsters 1o subjective lerms. the

" per Lord Denming. ciung HO W, R Waas. Aamnsivan e Lav 3rd ed pe 1E=183 Bee dthieg
pp. S79-582

'"See | Alder. "Time Limnt Clauses and Judicial Keview—Smini v East Eiien Revisped (1073 38
MR, 2740 ) Aldder. “Time Limit Clauses aind Conceptuabsni. A Repiy” 119600 43 M.LLE 671
L. H. Leigh. “Time Limit Clauses and Junsdicuonal Error.™ [1980] P.L. 34

'" Tne couns tnemselves have recogmsed the conciusive effect of certiicates 1 the sphere of 1oreign
affurrs: avire para, 15022

"e.n. Ex p. Raneer (19091 25 TL.R 718 DC

* anie para. 5036

* posi para. 33-033 and para. 33012

F11986] Q.B. 1114 The current jemisiauve provision i+ s 401 of the Companies Act 1985
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minisger may act it satsied.” [n such cases the courts may accent that they cun
only engtivre if the minister was saastied. not if he had reascnaote grounds he
0.5 Lord Salmon accurateiv, if unhelpruilv. summarise . the case law when he
aid, “{Those words] may confer an absolute discregon on the Execuuve.
Sumetimes they do. out sometmes they do not.”** The courts have had to
consider the scope ot iy Jul'l\dit."ll)l'l where statutes use subjective language in
M0 euses 1 rthe controversial ared of relailons netween cet wral and local sovems-
ment. The Educaton Aot [94<, sevtion 68 provides that the Secretary of Stawe
My Sive directions o ol saueanon Jutlnnm if he 1s sansned that e had
acted Or wils Proposing [0 act “unreasonably. CIn Secretary or State o Education
i Scrence v Tameside Merropoiiian Borowgn Councri= the House of Lords
qeld that tne secuon requu‘eu‘ (e existence of certain facts. Lo those frrom whicn
a properiv directed mimister couid conclude e axisienee o unreasonableness in
the Wednesomr sense, The =vatuation of the racts was a4 muatter for the subjective
Judgment of the qunisier: Nelr SUsEnce Was 1 mater ror the court. : The House
qeld that no facts exisied from. which an inferance of unreusonibleness could be
drawn.i In R. S

cretdr of Stare tor e Eavoonment ex o Nonwich Counry
Counet™ the Councii chuilenged the legality of the Secretary of State using ns
defuuit powers under the Housing Act 180 ~ 2300 which provided that the
Secretary of State Jouid Zive A00¢e of Ay NENUon [ 2Xerse s stauory
sowers Twhere Happears . thuat enants . nave or may have ditficuity in
exercising the rght o puy ifectivety and expeditiousty. ™ The Court of Appeal
aetd that no wuestion of unreasonuabieness on the part of the Councii was
involved: unlike the Tinmesuie case that word had not been used in the statute.
Thus the nower of the Mimsier was wider in the Newwicrz case. The Court held
AL N 2%ercising Nis power hg must oot [y and reasonunly. On the ticts he had
10N ~0 ~ince there wis overwhelming evidencs that ienants were having dilfi-
CUILY 1N exercising their rynts.

The widest mimisierial discrenion of dil and the most comolete esclusion of
SUAICTLL CONrOL. DCaurs W fere the courts conciude that 4 Darucuiar issie 1s "non-
cusuciable.” We have seen earlier that the courts are wiiling to recogruse (hat
Acts of State may he uacrs over which they have ao jurtsdiction=* and in the
GOHQ case. wiiie asserting the nght of review over powers denved from the
Rovar Prerogative. the House of Lords admitted that the exercise nr certain
prerogative powers would cononue (o fall outside e scope or judicial
review. ™

[V, PrivarE Law REMEDIES AGAINST PUBLIC AUTHORITIES

Action for damages
»\ hen an inyury is done 1o a citizen’s Person or praperty Dy 4 puplic authority
ACHNg wifra vires Of in 20use OF POWeT. 4n acuon for damages may be brougnt in

S See anre. pura, =045

S oagr-ijen or St Christopaer. Nevis wid Anewtla v Revnolds 1980] A C. 537. PC.

S O0TT ALC, 1014 Ses 100 Secrerary or State ror Empioviment . ASLEF 1ho. D) [1972) 2
5

Q.B.

<

i

l‘}S" Q.B. 308,

“ See now Housing Act {985, 5. 164,

= Viswan v Aes-Gen, [1970] AC 179,

s Councii of Civid Service Umony v Minster for the Civii Service {1985) AC. 3

19
12
o
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734 JUDICIAL CONTROL OF PUBLIC AUTHORITIES 1| REMEDIES
circumstances where an action would lie against a private individual. The actions
most commonly brought are for trespass.™ false impnsonment.™ negligence.™
and nuwisance ** It has been suggesied that in cases not falling within the limits of
established torts there may be 2 liability in damages for malicious use of statatory
powers ™

Ii @ public authonity commits a breach of contract which 11 was within the
powers of the authority to make. an action for damages will he ™

2. Injunction and specific performance

Where a pubhic authomty threaiens (0 do or 1o conunue 1o do some unlawiul
acl. such as a nuIsANCE. an acbion may he brought for an injuncuon 1o restrain the
authority from doing or ¢ “onlinuing 10 de so. The breach of an INJUNCHLON @MOUNIS
10 contempt of court An njunction was ongmally an equitable remedy. It may
be sought n addition to or instead of damages. bur will oniv be granted at the
discretion of the court exercised judicially and in the tvpe of cases 10 which 1t
would he against 2 prnivate individual. In Pride of Derby Aneling Assoctanon v
British Celanese Lid* an miuncuon was granted against the Derby Corporation
and the Briush Electneity Authority o restrain them from contmuing @ nuisance
by poliuting a river. Aithough injuncuion 15 discrenonary and will not be granted
1. for example. damages would be u sufficient remeds. vet there 1s 4 pnmu facie
right 10 an muncnon if the defendant threatens 10 conunue the nuisance

Injuncuon 15 the dppropriate method jor guestioning the nght of a person 1o
hold & particular office.” Proceedings in such & case must be brought by an
applicauon for judicial review *

Where an act done by @ public authoriy afiects the pubiic generally. the
Attornev-General may sue for an imjuncuon on behalf of the pubbc. In some
cases he mayv allow his name o be used at the reques: £ on the relabon™ ) of some
mdividual ( “the rﬂmm “iwho s substantially the party affected. This 1s called &
“relator acuon.”™ A ciuzen mas clmim an injuncion against a public author
n his own name oniy wiere. in addition o the threaiened breuch of o nuhlu
night. either some private nght of his 15 affected or he will sufier some dumage
peculiar 1o himsell (Bovee v Paddington Borowoir Council® s Gourier v Unions o
Posr Office Workers* )

AT acton for specine performance of @ contract may he brought against
pubiic authority 1n similar circumsiances o those in which specific performance

“Cooper . Wanasworin Buar! of Works (18651 14 CB. s T8O ante mara 22001

" Peren v Graskon Corpargnion 119220 4. 204

" Mersey Docks and Harbow: Bor: G 118660 LR 1T HL 93, e . P = Lo
Spelnarne B.CO 11984 AC 2620 HL, privass law achion Tor damuges mailable even though
neeiicence alieged oecurrec

3 -02

TUONNESTON W Ilh exercIse o ‘\'...I[LI;[L":- DOWETs
Metropoinar: Asviun | Huoolssiooe App Cas 195
= Durvop s Noolianrg Murrerpal Conmner! [1982) AC 138, PC. Re= 1 Heme Office 11003 2 AL
45 HL: Threr Rivers D.C - Bans ot Eneignd 20001 2 WL R 1226, HL
Y Armeur o Liverpoal Corporation { [“Ch 350
19531 Ch 149, CA.
" Supreme Coun Act 1981, <30 Until us abohiion by the Aamimstrauon of Justice Act (Miscells
neous Provisions) 1938 the procedure 1 such cuses had been Dy oway of Guo Varrane
* supreme Count Act 1981, s.31¢1¢)
YA -Ger v Wimbledon House Esiaie Co 119041 2 Ck. 34. A1r.-Gen. v Bustom [18571 1 Q.B. 514
An-Gen 1. Smith 119581 2 Q.B 17:
11903 1 Ch. 100
1 11978] A.C 43%




PRIVATE LAW REMEDIES AGAINST PUBLIC AUTHORITIES 735

would be granted against an ordinary corporauion or private individual.** The
contract must. of course, be one of the kind that is on principle enforceable
against government authorities.™’

3. Action for a declaration™

An action for a declaration asks tor a “declaranon of nght.” [t mayv be brought
in the High Court even thougn no damages or other relier is claimed. The ciaim
is often brought together with a claim for an wnjunction. and simiiar rules apply
with regard to suing in the plaintff’s own name or at his relation by the Attorney-
General.*® There must be a justiciable issue.™ and this remedy cannot be brought
in order to ask hypothetical questions.”” The Court. in its discreton. will not
grant a declaration uniess the remedy would be of real value to the piainuff.™
The Court wiil not grant declarations “which are academic and ot no practcal
value.”*” A declaratory judgment cannot be directly enforced. but it may be
assumed that a public authority wiil observe the ww when the High Court
declares what it 1s.

The action for a deciaration has been used o test the validity of delegated
legislation. and the vires of decisions of tribunals whether sttory or volun-
tary.”” But a declaratory judgment cannot gquash a dectsion. and the remedy may
not be uppropniate where the decision was within jurisdicton but there 1s error on
the face of the record.” Since the adoption of the upplication for judicial review
it will not. of course. be posslblc w0 apply for a declaration by writ if the issue 1s
one of public law.”

** Crook v Corporatton of Seajord (1871 L.R. & Ch. 351: of. Crampton v. Varna Rv «1872) 7
Ch.App. 362.

** See ante, para. 31-021.

1. Zamur. The Declaratory Judement (2nd ed., 1993, Lord Wooil and J. Wooil, eds.); E. Borchard.
Declaratory Judgmenrs (2nd ed.. |941). especiaily pp. 375-926.

S ante. para. 18=011,

“Cov v Green [1966] Ch. 216: 1 quesuon of professional etuguette is not justiciable. But of
Pharmaceutical Socierny of Great Britamn v Oickson [1970] AC. 203 it

‘" Re Barnato. lpel v Sanger 11949 Ch. 238. Mellsiram v Garner 119700 | WL.R. 503, of.
Hampshire Counry Council v. Shonletgn Nomunees [1970] | W.L.R. 363,

* Bennert v. Chappell [1966] Ch. 391. CA.

" Williams v Home Office iNo. 2) [1981] 1 All E.R. 1211, 12348 per Tudor Evans J. (Appeal
dismussed on procedural grounds: [1982] 2 All E.R. 364, CAL

" Daviy v. Carew-Pole [1956] | W.IL.R. 333; [1936] 2 All E.R. 324; Cevion Universuy v. Fernando
{1960] 1 All E.R. 631, PC.

U Punton v Mintsiry of Pensions and Nanonal [nsurance «No. 27 119641 | WLR. 226: CA decision
3 Nattonal Insurance Commissioner But see P Cane. " A Fresh Look at Punton’s Case.” 1 1980) 43
M.L.R. 266.

* Even before the decision in O 'Reillv v. Mackman (1983] 2 A.C. 237 the courts could. and did.
refuse o hear applicatons rfor declarations where they thought that the procedure under Order 33
would be more approprite: e.g. Bousfield v North Torkshire C.C. [1982] 44 P. & C.R. 203: sub nom
Re Tillmire Commen. [1982] 2 All E.R. 615. iDillon J. refused to hear a summons for a deciaration
that a decision of a Commissioner under the Commons Registration Act 1963 was voidable for error
of law on the face: proceedings in the Chancerv Division were “musconceived and an abuse of
process.”)
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CHAPTER 33
CROWN PROCEEDINGS

I. L1ABILITY OF THE CROWN

Introduction
33001 Two ancient and fundamentiz! rules of Enghsh consutuuonal law were ahol-
—- ished by the Crown Proceedings Act 1947, The first. that proceedings against the
Crown for breach of contract or resutuuon of property could only be taken after
obtaining a fiar by the inconvenient procedure of petinon of nght. was due 10 the
principie that the King could not be impieaded 1 his own couns.” The second.
that the Crown could not be proceeded against ai all in tort. was due 10 the same
principie coupled with the doctrine that “the King could do no wrong.™ No action
lay a1 common law against the Sovereign personally. whether 1or public o1
private acts. Also—contrary 1o the law of agency and of master and servant—ne
acuon lav aganst the Sovereign for breach of contract or torts committed by
Minisiers. other officers or departments acting as servants or agents of the
Crown. In cerain cases. however. & petinon of right would hie. The maxim “the
King can do no wrong™ meant not onhy that the King could not be made hable
by acuon. but aiso that wrong could not be ymputed 10 the King. and theretore he
could not be said to have authorised another o commit o wrong. This ruied oul
the maxim gud facii per alium faci: per se where the Crown was the emplover.,
As there I1s no concept of the state it Enghish law. and &~ government depariments
are merely garoups of Crown servants. this meant that the ciuzen could not claim
sattsiacuon out of public tunds tor 1ris commiued by the Crown.

The immunity of the Crown ar common law. subject to the imied and
inconvenient procedure by penion of naht. became mcreasingly serious i
modern umes owIng Lo the growth of state acuvity, tor the Crown had become the
jargest emplover. contractor and occupier of property in the countrs. The gres -
ance that 11 was necessary o apply w ihe Home Secretary [or o fiar before
prngIng o petnon of right was more o« matter of form than of subsiance. for in
practice the Anorney-General always recommended that the frer should be
grunted where there was any sort of prima tacie case against the Crown. On the
other hand. the personal hiabilinn incurred by Crown servants for torts commutied
mn their official capacity often failed to sausfy injured partes. who might not even
know which individual was responsible: while the practice whereby the Treasury,
mn whnat 1t considered appropriate cases. paid ex gratie compensauon whers

"Gieesorn E Romnsor. Puhin Awhorities and Lega! Liobiir (1925 G S Robenson. Cnvi!
Proceedmes py and against v Crown (1908, For the mistors. see Holdsworth. Histor of Enghst
Lavi. Nol IXN pp 725 “The History of Remedies agamst the Crown™ (1022 38 LQ.KR 141
280

= A privilege propabiy pecubiar 1o the Sovereign and not an incident of feudal Jordsmip. The immunin
of the ordinary jord from actions 1n his own couns v anvway doubtful: Paul Jucksor, “Sovereign
immunity: A Feudal Privilege™™ 11975191 LQ.R 171: S. F C. Milsom. The Legal Framework of
English Ffeudaiism 119761, pp. 80 et seq
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Crown servants were unsuccessful defendants was illogical. arbitrary and prob-
ably unlawful.

Matters came to a head at the end of the Second World War in two cases of
persons injured by the condition of premises occupied by the Crown. In Adams
. Navior' two boys pursued a ball into a minetield which was negligently
marked and fenced. One of the boys was killed, the other injured. An action was
brought against an officer of the Royal Engineers. whose name had been supplied
by the War Department as the responsible officer. It was not known who was
personally responsible for the state of affairs at the time of the accident. and the
House of Lords criticised obiter* the practice of government departments putting
up “nominated” or "nominal” defendants as whipping-boys. Soon afterwards
the Court of Appeal in Rovster v. Cavey” felt constrained to follow the considered
dicta of the House of Lords. where an employee in a Ministry of Supply ordnance
factory. who had received personal injuries while s0 emploved. wished to bring
an action for negligence at common law and for breach of statutory duty under
the Factories Act 1937, The plaintiff was supplied by the Treasury Solicitor with
the name of the superintendent of the factory. but the latter had no connection
with the factory at the time ol the accident. The court held that 1t had no
jurisdiction to try an action against him. as he was neither the occupier of the
tactory nor the plainuff’s employer.”

A comprehensive Crown Proceedings Bill” was then introduced by the Lord
Chancellor. Viscount Jowitt. The Bill was privately examined by an informal
committee of Law Lords and others, presided over by Viscount Simon. while the
Lord Chancellor consulted all the other available judges. Lord Jowitt could
therefore fairly claim that the Bill received “the unanimous approval of the entire
Bench of Judges.”

Crown Proceedings Act 1947%

The- main objects of the Act were. as far as-practicable: to make the Crown
liable in tort in the same way as a private person. and to reform the rules of
procedure governing civil litigation by and against the Crown. especially by
allowing an action without a fiat where the petition of right previously lay. The
Act adopts the Angio-American principle of treating the state (or “the Crown™)
for the purpose of litigation as nearly as possible in the same way as a private
citizen. instead of borrowing the Continental idea of a separate system of

{1946} A.C. 543. =
“ The case was decided on the Personal Injunies (Emergency Provisions) Act 1939.
“11947] | K.B. 204. For a mure recent atempt to resurrect John Doe as a defendant in an uction
against a government department see Barner v. French [1981] 1 W.L.R. 848: “On the Demise of John
Doe.” (1983) 99 L.Q.R. 341. Fur the statutory solution to the problem see Reed. Traffic Regulation
Act 1984, 5.130.
* Lane v. Corton (1701} | Ld.Raym. 636
" Based partly on a draft Bill of 1927 (Cmd. 2842) prepared by a committee under two earlier Lord
Chanceilors. Birkenhead and Haldane. The delay was due largely to the misgivings of the Service
Departments and the Post Office (then a government department).
5 R. McM. Bell. €rown Proceedings ( 1948): J. R. Bickford Smith, The Crown Proceedings Act. 1947
(1948): Glanville L. Williams, Crown Proceedings (1948); Sir Carleton Allen. Law and Orders (3rd
ed., 1965), Chap. 10: H. Street. “Crown Proceedings Act, 19477 (1948) 11 M.L.R. 129-142; Sir
Thomas Barnes. “The Crown Proceedings Act. 19477 (1948) 26 Can.Bar Rev. 387: G. H. Treitel,
“Crown Proceedings: Some Recent Developments™ [1957] PL. 321.

For comparative surveys, see H. Street. Governmentai Liabiliry (1953): B. Schwartz and H. W. R.
Wade. Legal Conirol of Governmenr (1972); L. Neville Brown and I. Bell, French Adminsirative
Law (5th ed-, 1998);-P. W. Hogg, Liability of the Crown (Ind ed., 1989). — s

33-002

33-003



33004

738 CROWN PROCEEDINGS

administrative law. The effect is to bring English constitutional law nearer in one
way to the conception of “the rule of law™ than it was when Dicey wrote.

Part V applies the Act with appropriate modifications to Scotland.” and section
53 provided for the extension of the Act by Order in Council to Northern Ireland
with any necessary modifications.

The Act is only concerned with the liability of the Crown in respect of the
government in the United Kingdom (section 40(2)). A certificate of a Secretary
of State 10 the effect that any alleged liability of the Crown arises otherwise than
in respect of Her Majestv's Government in the United Kingdom shall. for the
purposes of the Act be conclusive as to the matter certified (section 40(3))."" As
a result of such a certificate being issued. Sir Robert Megarry V.-C. held that he
had no jurisdiction under the Act 1o hear a case relaung to alleged tortious acts
committed by British forces in Berlin.'' (Apart from the Act ne proceedings lay
because the Crown 1§ not otherwise liable in tort and the Attornev-General could
not be sued because he has no responsibilities or functions outside England.
Wales and Northern Ireland.)'=

Right to sue the Crown in contract. etc.

“Section 1. Where any person has a claim against the Crown after the
commencement of tis Act. and. 1f this Act had not been passed. e clanm

__ mught have been enforced. subject 1o the grant of His Majesty's fiat. by petition

of right. or might have been enforced by & proceeding provided by any
statutory provision repealed by this Act. then. subject to the provisions of this
Act. the claim may be enforced as of right. and without the fiat of His Majesty.
by proceedings tauken against the Crown for that purpose mn accordance with
the provisions of this Act.”

This section gives the individual a nght to sue the Crown without any fiar n
cases where. if the Act had not been passed. he could (1) bring a petition of rigin
or (i) take any proceedings under special statutory provisions repealed by the
Acl. e.g. War Department Stores Act 1867, Proceedings by way of peution ol
right were abolished by section 13,

Most of the actions in contract brought against the Crown since the Act came
into force have been settied out of court. Disputes over building contracts with
the government usually go 1o erbitration.

Secuon 1 did not create o new cause of action. and ~o the limitations on the
scope of the former petition ol right continue to apply o this right of action

Scope of perition of rigin'
The theory of the petition of right was that as the King was the fountain of

Justice. he would cause justice to be done as soon as the matter was brought 10

" 1. R. Bickford Smith. The Crown Proceedings Act, 1947 (1948). pp. 4U=38 (by K W B. Middieton:.
Fraser, Qutlie of Consnnional Law (2nd ed.y. Chap. 11: 1 D B. Mitchell. Constnunenal Lavw 1 2nd
ed.. 19685 Chap. 17.

"R 1. Secretany of State for Foreign and Commonwealth Affarrs ex p. Trawnik. Tive Times. April 18,
1985, DC (Certificate not reviewable unless a nullity. i.e. not a genuine certificate. or on 1ts face it
had been issued outside the statutory power. The Court “would not use the Amsminic principle 10
trespass on the roval prerogative.”)

U Trawnik 1. Lennax [1965] 1 W.L.R. 532

* So held by the Court of Appeal. reversing the Vice Chancelior on this second pomnt: [1985] |
W.LR. 544

" Clode. Petition of Right 118871: Holdsworth. History of English Law. Vol. IX. 7—5.
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his notice. Petition of right lay first for the recovery of land of which the Crown
had wrongly taken or retained possession. and for the recovery of chattels real
and probably chattels personal. It also apparently lay for certain cases of damage
caused by undue user of Crown property. such as the wrongful assertion of an
easement causing damage."* When the law of contract developed. a petition of
right came to be granted for breach of contract. at first for debt or liquidated
damages (e.¢. on a contract for goods suppiied). and later for unliquidated
damages.'* In Thomas v. The Queen'® it was held that Thomas. an engineer. was
entitled to bring a petition of right claiming a reward and his expenses in respect
of an artillery invention in accordance with an agreement with the Secretary of
State for War. The remedy was also available to recover liquidated or unliqui-
dated sums due under a statute where no other remedy was provided (Artorney-
General v. De Kevser’s Roval Hotel Ltd'") and was probably available in
quasi-contract.'®

There were four limitations or exceptions to the availability of a petition of
right: ’

{i) Owing to the prerogative immunity in tort. a petition of right did not lie for
a pure tort. that is. a tort unconnected with the wrongful taking of property. such
as negligence or trespass. Thus in Viscounr Canterbury v. Attornev-General.' an
ex-Speaker fuiled in his claim for compensation from the Crown for dumage
done to his furniture by the negligence of certain Crown servants who, by
burning an excessive quantity of old Exchequer tallies. caused a fire which
destroved the Houses of Parliament in 1834. Similarly. in Tobin v. The Queen™
the owners of a ship trading in palm oil off the coast of Africa failed in their
claim for compensation from the Crown for the destruction of the ship and cargo
by the captain of H.M.S. Espoir. who had falsely assumed that she was engaged
in the slave trade which he had statutory authornty to suppress. The same rule
would apply to false imprisonment. conversion and libel.

{ii) Contracts of service with members of the armed forces are controlled by
the prerogative.*’ The position of civilian officers and civil servants is in some
respects not free from doubt.*

(iii) Contracts that fetter future executive action. During the First World War
the Swedish (neutral) owners of S.5. Amphirrite were induced to send the ship to
a British port by a letter from thé British Legation at Stockholm stating that she
would be released if she proceeded to the United Kingdom with a cargo of
approved goods. The ship did so but was nevertheless refused a clearance, and

1+ Tobin v. The Queen (1864) 16 C.B.{~s) 310, per Erle C.J. at pp. 363-365.

'* The Bankers™ Case (17000 14 Su.Tr. 1.

'*(1875) L.R. 10 Q.B, 31.

7 11920] A.C. 308. HL. And see Commercial und Estates Co of Egypt v. Board of Trade [1925] 1
K.B. 271 (angary: compensation payable by international law .

' of. Brocklebank Lid v. R. [1925] 1 K.B. 52. Since the Crown Proceedings Act. if pot before, the
question of waiver of tort is irrelevant. See [urther. Street. Governmental Liahility. pp. 125-127:
A.W. Mewett. “The Quasi-Contractual Liability of Governments™ (1959-60) i3 U.T.L.J. 56.

9 (1843) 1 Phitlips 306: (1843) 12 L.J.Ch. 281.

2 (1864) C.B.(xs) 310 anre. The judgment of Erle C.J. suggests that an action would have lain
against the captain.

*gnte, para. 19-005. And see Z. Cowen, “The Armed Forces of the Crown™ (1950) 66 L.Q.R.
478.

2 ante, para. 18-026.
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the owners brought a petition of right for damages for breach of contract:
Rederiakticbolaget Amphirrite v. The King.** Rowlatt J. gave judgment for the
Crown. on the ground that there was no enforceable contract. It is not competent
for the Government,” said his Lordship, “by enforceable contract to fetter its
future executive action. which must necessarily be determined by the needs of
the community when the question arises. It cannot by contract hamper its
freedom of action in matters which concern the welfare of the Swaie.” The
judgment was an unconsidered one and no authorities were cited. but it is
generally taken as an authority for the principle stated above. On the facts of the
case it would have been sufficient to hold that the letter from the British Legation
was merely an expression of present intention of what the government would do.
and that the Crown did not intend to enter into contractual relations.™ Rowlatt J.
distinguished “commercial” contracts. on which the Crown can be made liable.
Otherwise the limits of the supposed rule are uncertain.”” and in fact no sub-
sequent English decision has been based on it”® The common law makes no
provision for compensation in such cases. ) ;
(iv) Contracts dependeni on grant from Parliament. In Churchward v. R.77
Churchward contracted with the Admiralty Commissioners 10 maintain a mail
service between Dover and the Continent for eleven years. expressly in con-
sideration of an annual sum to be provided by Pariiament. The Admiralty
terminated the contract in the fourth vear.and the Appropriatuon Act of that vear
provided that no part of the sum appropriated towards the post office packet
service should be paid to Churchward after a certain date. Churchward naturally
failed in his petition of right for breach of contract. but dicta in that case have led
to the view that the provision of funds by Parliament is an implied precedent
condition for the liability of the Crown on its contracts. and even for the validity
of Crown contracts.”™ There is no good reason. however. why funds should be
antecedently or specincally appropriated by Paritament in order that the Crown
may make contracts through responsible Crown servants in the course of their

“11921] 3 K.B. 500. .

“This reasoning wis approved by Dennimg 1 Robe yson v Munster of Pensions [1949] 1 K.B
227. 231 And see Australian Woollen Mills Lid v Commonwealth of Australic [1956] 1 W.LR. 11:
[1955] 3 All ER. 711 PE

“* See Holdsworth in (19293 45 L.Q.R. 166 for & strong eniticrsm of the rule. According 1o one view.
the Ampiurrite case. if kept within due hmits, supports the general principle of "governmental
eftecuveness”: I. D. B. Mitchell. The Contracts of Public Authoruies. pp. 27. 52 of. Streel. op ¢t
p. 98.

U ef. The Steana Romana [1944) p. 43, The Amphitrite case was followed by the High Court of
Southern Rhodesia in Warerfalls Town Management Board v. Minister of Housing 11956] Rhod. and
Ny LR 691, It was not referred 10 in Board of Trade v Temperiex Steam Shipping Co (19271 27
LLL.R. 230 where the Coun of Appeal held that the implied obligaton of a pany to a contract not
1o interfere with the performance of the contract did not apply to prevent a Crown servint exercising
his statutory powers so as to interfere with a contract to which the Crown was a party. I was referred
to by Deviin L.J. in Crown Land Commissioners v Page [1960] 2 Q.B. 274, where it was held that
the Crown as lessor was not prevented by implied covenamt for quiet enjovment from exercising &
statutory power to requisition from one of its tenants. and in Downy Bowlton Pawl Lid v. Wolverhamp-
ton Corparation [1971] | W.L.R. 204 where. however. Pennycuick V.-C.. 1n nterlocutory proceed-
ings. thought that it would not avail 1o release the Corporation from contractual liabilities. See further
Cudgen Rurile (No. 2) Lid v. Chalk [1975) A.C. 520, PC; C. Turpin. Government Contracts (1972).
pp. 19-25: Rogerson. “On the Fetiering of Public Powers™ (1971) P.L. 288: anre. para. 31-022.
*7(1865) L.R. 1 Q.B. 173: 6 B. & S. 807.

*(1865) L.R. 1 Q.B. 173. 209, per Shee 1.; cf. per Cockburn C.J. at pp. 200-201.
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official duties. Enforceability. on the other hand. is a different matter from

validity, and the other party cannot obtain satisfaction from the Crown it parlia-
mentary funds are not available when the time arrives for payment.*®

The Petitions of Right Act 1860 provided a simpler procedure than that which
existed at common law. following complaints by Army contractors during the
Crimean War about the difficulty of recovering debts from the War Depart-
ment.

A Crown servant is not personally liable at common law for the breach of a
contract entered into by him in his official capacity. Thus in Macbheath .
Haldimand™ the King's Bench held General Haldimand. Governer of Quebec.
not liable for stores ordered by him from Macbeath for the Fort ol Michilimaki-
nac. The plaintiff knew that the goods were for government use. and that the
defendant was not contracting personally. Thus stated. it is merely an application
of the general law of agency. It is now clear that a petition of right would have
lain before 1948 in the circumstances of this case.”!

There were some statutory exceptions. Parliament occasionally used language
referring to the bringing of actions by or against a government department or
Minister in his official capacity. with or without incorporating that department or
Minister. The effect of such language and the extent (if any) of liability to be sued
depended on the interpretation of the words used in the particular statute. The
matter was reviewed by the Court of Appeal in Minister of Supply v. British
Thomson-Houston Co..”* where it was held that the War Department Stores Act
1867 rendered the Minister of Supply liable to be sued on official contracts
concerning military stores. The Ministry of Transport Act 1919 expressly made
the Minister officially liable in tort as well as contract.

Liability of the Crown in tort

“Section 2(1). Subject to the provisions of this Act. the Crown shall be
subject to all those liabilities in tort to which. if it were a private person of full
age and capacity. it would be subject:

(a) in respect of torts committed by its servants or agents:

(b) in respect of any breach of those duties which a person owes to his
servants or agents at common law by reason of being their employer:
and o

(¢) in respect of any breach of the duties attaching at common law to the
ownership. occupation. possession or control of property

 Commercial Cable Co v. Government of Newfoundland [1916] 2 A.C. 610, 617, PC per Viscount
Haldane: Mackav v. Atr.-Gen. for British Columbia [1922] | A.C. 457, 461. per Viscount Haldane:
Commenwealth of Australia v. Kidman (1926) 32 A.L.R. 1, 2-3, PC per Viscount Haldane: New
South Wales v. Bardolph (1934) 52 C.L.R. 455. 474, per Evatt ].: and see per Dixon I. cf. Arr.-Gen.
v. Grear Southern and Western Ry of Ireland [1925] A.C. 754, 773. 779. HL.. See further. Colin
Turpin, op. cir.

*(1786) I T.R. 172.

* Thomas v. R. (1875) L.R. 10 Q.B. 31. Few petitions of right on contracts were brought from the
time of the Restoration. when the Sovereign came to rely almost entirely on parliamentary grants to
finance the government of the country, until the Crimean War.

2 [1943] K.B. 478.
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This is the most important section, which provided the raison d'étre of the Act.
The marginal note reads: “Liability of the Crown in tort,” but the Act does not
make the Crown liable generally in tort: subsection (1) makes the Crown liable
in three classes of case:

(a) Vicarious liabilirv 1o third parties for torts, such as-negligence or trespass
committed by servants in the course of their employment. and for the authorised
or ratified torts of independent contractors. :

At common law actions in tort could not be brought against government
departments. for they are not legal entities but consist of a number of individual
Crown servants. Nor could the injured party sue the head of the department or
other superior officer of the Crown servant who committed the tort. because the)y
are fellow servants of the Crown and do not stand to each other in the relation of
master and servanl*'; unless the superior officer actually ordered or directed the
commission of the torl. in which case it would also be his act.* The general rule
was therefore that the action had to be brought against the actual wrongdoer or
wrongdoers. and it had to be brought against them personally and not as servants
or agents of the Crown or of the department. nor as a department. Thus in Raleigh
v. Goschen™ an uction for trespass to land brought against Goschen (First Lord
of the Admiralty). the Lords Commissioners of the Admiralty and the Director-
General of Naval Works was dismissed on the ground that it should have been
brought against the engineer employed by the Admiralty and/or the two marines
who actually committed the trespass with him. and/or against such (if any) of the
defendants personally as had actually ordered or directed the trespass.

A proviso 1o section 2(1) adds that the Crown shall not be liable unless. apart
from the Act. an action in tort would have lain against the servant or agent. This
may be intended to preserve such defences as act of state or acting under
prerogative or statutory powers (which in any case is provided for by section 11):
but 15 has the effect of exempting the Crown in any exceptional cases which
might arise where an ordinary employer might be held liable even though the
servant who actuallv committed the tort could not for some reason be sued.™

In Dorser Yachi Co Lid v. Home Office.”” where the plaintiff's vacht was
damaged by Borslal trainees who had escaped from a nearby camp where they
were under the control of Borstal officers. the House of Lords held as a prelimi-
nary issue that the Home Office owed a duty of care to the plaintiffs capable of
giving rise 1o liability in damages if negligence could be proved. Lord Denning
M.R. in the Court of Appeal said that the Crown would be similarly liable if it

“ Bainbridge 1. Posimaster-General [1906] | K.B. 178: Town Investments . Department of the
Environmen |1978] A.C. 359. HL.

™ Lane v Corton (1701) Ld.Raym. 646

*[1898] | Ch. 73: the Admiralty wanled the iand at Dartmouth in order to build a naval college. See
also Madrazo v. Willes (1820) 3 B, & Ald. 353, and Walker v. Baird [1892] A.C. 491 (naval captains
liabie for wrongful damage 10 property inflicted in the supposed course of duty).

Yoe.p. Smith v Moss [1940] 1 K.B. 424, And see Twine v. Bean's Express Lid [1946] | All ERR. 202.
204,

11970]) A.C. 1004. In Greenwell v. Prison Commissioners (1951) 101 L.J. 486: (1952) 68 L.Q.R.
18 the plaintiffs obtained damages in a county court for damage to their vehicle caused by boys who
had escaped from an “open” Borstal. See C. J. Hamson. “Escaping Borstal Boys and the Immunity
of Office™ (19691 27 C.L.J. 273. See oo Wrirrle (Vicar of) v. Essex C.C. (1979) 77 L.G.R. 656 (The
case of the infant arsonist). The limitations 10 Dorser Yack! in the context of general principles of
tortious liability are discussed in King 1. Liverpool C.C. [1986] 1 W.LR. 890. CA.
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negligently permitted prisoners to escape and they commit foreseeable dam-
age.*

The tortious acts of prison staff to prisoners may also give rise to cases of
vicarious liability.*®

(b)y Breach of common law duties owed by an emplover to his emplovees. viz. to
supply proper plant. to provide a safe system of working and to select fit and
competent fellow-servants.™

(¢) Common law liabilitv attaching ro the ownership, occupation. possession or
control of property. This wonld include liability for nuisance: the rule in Rviands
. Fletcher*'; liability for dangerous chattels. etc. The right to sue under section
2 is implied. for ubi jus ibi. remedium.*

Section 2(2) provides that, in those cases where the crown is bound by
statutory duties which are also binding on persons other than the Crown and its
officers. the Crown shall be liable in tort for breach of such statwutory duties if
private persons are so liable.* In order to make the Crown liable under this
subsection it must be shown. first. that the Crown 1s bound by the statute, the
presumption against this** being preserved by section 40(2); secondly, that other
persons (including local authorities or public corporations) are also bound by the
statute: and thirdly, that other persons can be made liable in tort for such
breach.

Where functions are conferred by law directly on an officer of the Crown, he
is regarded for the purpose of this section as if he were acting as an agent under
instructions from the Crown (subs.(3)). The Crown has the benefit of any statute
regulating or limiting the liability of a government department or Crown officer
(subs.(4)). - )

Subsection 3 excludes proceedings against the Crown for acts done by any
person “while discharging or purporting to discharge any responsibilities of a
judicial nature vested in him, or any responsibilities which he has in connection
with the execution of judicial process”.** Thus if judges, magistrates or con-
stables exceed the limits of their immunity, they do not—even if they are
regarded as Crown servants or agents**—render the Crown liable for torts
committed while discharging or purporting to discharge their judicial functions.
An initial decision that a claimant is or is not entitled to a social security benefit

" See Greenweil v. Prison Commissioners. ante.

¥ Morgan v. Atr.-Gen. [1965] N.Z.L.R. 134: Ferguson v. Home Office, The Times. October 8, 1977.
A claim in negligence failed in Ellis v. Home Office [1953) 2 Q.B. 135 where the Home Secretary
successfully claimed that Crown Privilege entitled the withholding of documents vital to the
plaintifi’s case. A claim alleging assault and trespass against a pnson doctor failed in Freeman v.
Home Office (No. 2) [1984] Q.B. 524,

W Joseph v. Minisirv of Defence, The Times, March 4, 1980, CA. (Unsuccessful claim by employee
of Ministry of Défence for illness ailegedly caused by breach of employer's duty.)

*(1866) L.R. | Ex. 265: (1868) L.R. 3 H.L. 330.

2 Ashby v. White (1703) | Smith L.C. (13th ed.), p. 251; 2 Ld.Raym, 320, 938.

“'ef Rovster v. Capey [1947) K.B. 204: Cooper v. Hawkins [1904] 2 K.B. 164.

* ante, para. 15-019.

4% See A. Rubinstein, “Liability in Tort of Judicial Officers™ (1963) 15 U.T.L.J. 317.

0 of, Holdsworth, “The Constitutional Position of the Judges™ (1932) 48 L.Q.R. 25-26; Lewis v.
Catrle [1938] 2 K.B. 454 (police constable).
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is. on the other hand. an administrative not a judicial function. A judicial element
would arise at the appeal stage, heard before a tribunal.*’

Officers (i.e. Ministers and other servants: section 38(2)) who may render the
Crown liable under section 2 are limited to those appointed directly or indirectly
by the Crown and paid wholly out of the Consolidated Fund or moneys provided
by Parliament, or holding an office which would normally be so paid (subs.(6)).
This provision, which is narrower than the vague common law definition of a
Crown servant,*® covers unpaid temporary civil servants, but not police or othier
public officers forming part of the government of the country who are appointed
or paid by local or other public authorities.*

Many actions against the Crown in tort have been commenced in the High
Court and county court. but most have been settled.*" A number of writs have
been in running-down cases, involving the neglrgence of drivers of government-
owned vehicles.™'

Where the Crown is liable under Part | of the Act. section 4 applies to the
Crown the law relating to indemnity and contribution between tortfeasors and
contributory negligence.™ It is presumed that the Crown is bound by certain
statutes reforming the law of tort. whether passed before or after the Crown
Proceedings Act, even though the intention to bind the Crown does not appear
either in the Crown Proceedings Act or expressly or by necessary implication in
such statutes themselves. Section 10 of the Crown Proceedings Act (infra) seems
to imply that the Fatal Accidents Act 1846 (compensation for dependants of
deceased) and the Law Reform (Miscellaneous Provisions) Act 1934, s.1 {sur-
vival of causes of action on death) apply to the Crown.*" But nothing is said
about the Crown. for instance, in the Defamation Act 1952, which Act put the
defendant in a berter position than he was at common law.™

Section 3 makes the Crown liable if it authorises a servant or agent to infringe
4 patent. irademark or design or copyright.™ The statutory right of the Crown 15

7 Jones v. Dept of Emplovmen: [1989] Q.B.1.. CA. Welsh v Chuel Constable of Mersevside Police
[1993] 1 All ER. 692 (Falure 10 pass on informauon to court by CPS: not a judicial act within
5.2(5). :

* Bank voor Handel en Scheevbaart N v Admimstraror of Hungarian Properiv | 1954] A.C. 584,
HL. See also Ranaweera v- Ramachandran [1970] A.C. 962, PC at 972-973. per Lord Diploch.

“ See now Police Act 1996, .88 for vicarious hiability of Chief Consiables: ante para. 2i=011. For
a successful claim in negligence see Righv v Cluef Constable of Northamptonsiure | 1985] | WLER.
1242, Stanbury v. Exeter Corporarion | 1905 2 K.B. 838 (agriculwral mspector): Taminn v Hannaford
11950] 1 K.B. I8 (British Transport Commission).

' See. e.e. Churchill v, Foot. The Times. January 28. 1968: Freshwater Biological Associanon v
Mimistv of Defence. The Times. December 14. 1970.

' In Browning v. War Office [1963] 1 Q.B. 750, CA. where 4 member of the United States Air Force
was injured through the negligence of a driver of a Briush army lorry. the question n issue was the
measure of damages. See also Brazier v. Mimsiry of Defence [1965] 1 Lioyd's Rep. 26 The
Tramontana Il v. Mumsiry of Detence and Martin [1969] 2 Lloyd's Rep. 94: Brighi v. An.-Gen, [ 1971]
2 Lioyd's Rep. 68. CA.

“*In particular, the Law Reform (Married Women and Tortfeasors) Act 1935 and the Law Reform
(Conuributory Negligence) Act 1945,

**1n Levine v. Morris [1970] | W.L.R. 71. CA the personal representatives of a man killed in a motor
accident successfully sued the Minisiry of Transport as well as a private driver for negligence.
;gcz‘)gi. H. Treitel, “Crown Proceedings: Some Recent Developments” [1957] P.L. 321
** The infringement of a patent copyright is not properly classified as a tort. but it was held in Feather
v Reg. (1865) 6 B. & S. 257 that a petition of right was nol appropriate.
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preserved to use patents on paying compensation assessed by the Treasury,’® as
are rights of the Crown under the Atomic Energy Act 1946.

There are certain matters where the analogy between the Crown and the
subject breaks down, for in these spheres the functions of the Crown involve
responsibility of a kind which no subject undertakes. Examples are the defence
of the realm and the maintenance of the armed forces.”

Provisions relating to the armed forces

Section 10(1) of the 1947 Act provided that members of the armed forces
could not bring actions in tort against other members of the armed forces or the
Crown in relation to injuries or death arising from anything suffered while on
duty as a member of the armed forces or (whether on duty or not) while on any
land or premises or vehicle for the time being used for the purposes of the armed
forces. provided that the Secretary of State certified that the injury or death would
be attributable to armed service for theé purposes of the awarding of a pension.
Section 10(2) in similar terms excluded liability on the part of the Crown for
injuries or death arising from the nature or condition of any land. premises or
vehicles being used for the purposes of the armed tforces.

Apart from the question whether a pension could provide comparable com-
pensation to that obtainable in an action in tort. the courts heid that the immunity
conferred on the Crown operated if a certificate were issued. even if a pension
were not subsequently paid.™

Increasing dissatisfaction with the provisions of section 10 led to litigation and
some judicial ingenuity in construing the section.®” A lengthy Parliamentary
campaign finally led to the enactment of a Bill. introduced by Mr Winston
Churchill. as the Crown Proceedings (Armed Forces) Act 1987.

Section | of the 1987 Act repeals section [0 but section 2 empowers the
Secretary of State to revive section 10 when there is imminent national danger or
a great emergency has arisen or for the purposes of warlike activities outside the
United Kingdom or other operations in connection with warlike activity.

After the repeal of section 10 a member of the armed forces who wishes to sue
for injuries sustained in military service must of course succeed in showing that
the act complained of was negligent. Sir Hartley Shawcross. in the Second
Reading of the 1947 Bill. had pointed out that service life inevitably invoives
highly dangerous activities which, if done by private citizens would be extremely
blameworthy. The difficulty facing such a litigant, at least in relation to activities
occurring in the heat of battle is illustrated by Mulcahy v. Ministry of Defence.®®
The Court of Appeal struck out an action based on injuries allegedly suffered
when the plaintiff was ~in a war zone taking part in warlike operations ... a
member of a gun crew ... engaged in firing shells on enemy targets”. The Court
held that in such circumstances it would not be fair just and reasonable to impose
on the Crown a duty to maintain a safe system of work. Reference was also made

** Since the Patent Act 1907 patents are effective against the Crown, but the Crown has a right to use
patents on paying compensation. See Pfixer Corporation v. Ministrv of Health [1965] A.C. 512. HL.,
use of patented drugs by hospital under National Health Service. See now. Patents and Design Act
1977. 55.35-59.

*7 Also formerly the Post Office, ante. para. 28-012.

** Adams v. War Office [1955] | W.L.R. L116.

* Bell v. Secretarv of State for Defence [1986] Q.R. 322. CA; disapproved, Pearce v. Secretary of

State for Defence [1988] A.C. 755. See too, Brown v. Lord Advecate 1984 S.L.T. 146.
“(1996] Q.B. 732, CA.

33-012

33-013



33014

33015

33-016

746 CROWN PROCEEDINGS

to Burmah Qil Co 1. Lord Advocate® and Shaw Savill & Albion Co v. Com-
monwealth® as justifying the immunity of the Crown from liability. In more
mundane circumstances, the widow of a deceased sailor who asphyxiated on his
vomit when drunk, failed to establish a duty of care owed by senior officers to
prevent servicemen drinking to excess: Barrett v. Ministry of Defence.”*

Acts done under prerogative or statutory powers

Section 11 states that nothing in the above provisions shall extinguish or
abridge the prerogative or statutory powers of the Crown: in particular. the
powers exercisable by the Crown. whether in peace or war. for the defence of the
realm or the training or maintenance of the armed forces. Among prerogative
powers not mentioned are those relating to the treatment of aliens, the employ-
ment of Crown servants and the principle of the Amphitrite case.™ Statutory
powers would include the billeting of soldiers.

A Secretary of State, “if sausfied” as to the facts. may issue a conclusive
certificate that the act was necessarily done in the exercise of the prerogative, for
example that it was necessary for the sake of practice to fire guns that have
broken windows or kept people awake at might. It remains the function of the
court to decide whether, and to what extent. the alleged prerogauve exists.®® This
section 1s of fundamental importance for the word “prerogative™ has a very wide
range. '

No such centificate may be made in the case of statutory powers. and indeed
their express preservalion was not necessary.

The Queen in her private capacity

The Act does not apply to proceedings by or against. nor does il authorise
proceedings n tort to be brought against. the Queen in her private capacity
(section 40(1)). or 1n right of the Duchyv of Lancaster or Cornwall (section 38(3))
This preserves the Queen' s personal immunity in ort; but it 15 unceriain whether
for breach of contract (e.g. sale of groceries to Buckingham Palace) or wrongful
detention of property by the Queen personally the subject can still proceed under
the Petitions of Right Act 1860. or whether he is thrown back on the ancient
common law petition of right.* There are in fact no reported instances of
petitions of right against 4 Sovereign in his private capacity. but the doubt as 10
procedure is inconvenient as Her Majests might legitimatelv wish 10 deny
hability or dispute the amount.

Estoppel

The arguments for and against applying the doctrine of estoppel 1o public
bodies generally have been discussed earlier.”” The same arguments apply to the
Crown in its public capacity and there 1s judicial authority for the view that the

“I11963] A.C. 75. HL

(19400 66 C.L.R. 344. See Hoge. op. cir. 135 e1 seq

“[1995] 1 W.L.R. 1217. CA. (Duty of care. however. arose on taking responsibiiity for deceised
once he had lost consciousness. Damages recoverabie reduced by two-thirds 1o reflect deceased s
contributory negligence.)

" Rederiaktiebolager Amphitrie v. The King [1921] 3 K.B. 500: anze. para. 33-006.

" Case of Monopolies (1602) 11 Co.Rep. 84b: Case of Prociamations (16101 12 Co.Rep. 74: A1r.-
Gen. v. De Kevser's Roval Horel Lrd [1920] A.C. 506. HL: Burmah OQil Co v. Lord Advocaie |1965)
A.C. 75, HL. ’

® See post, para. 33-019.

“” anie. para. 31-020.
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same answer applies to the Crown.”® In Laker Airways Ltd v. Department of
Trade®® Lord Denning M.R. said, “The underlying principle is that the Crown
cannot be estopped from exercising its powers. whether given in a statute or by
common law, when it is doing so in the proper exercise of its duty to act for the
public good. even though this may work some injustice or unfairness to a private
individual. ... [t can. however. be estopped when it is not properly exercising
its powers. but is misusing them: and it does misuse them if it exercises them in
circumstances which work injustice or unfairness to the individual without any
countervailing benetit for the public.””” ‘

[I. CiviL PROCEEDINGS BY AND AGAINST THE CROWN''

Jurisdiction and procedure

The Crown Proceedings Act 1947 provides that the civil proceedings™ by and
against the Crown which are allowed by Part [ of the Act shall be heard in the
High Court (section 13) or the county court (section 15) as in actions between
subjects and in accordance with rules of court. and similar principles apply to
appeals (section 22).

The Treasury is required to publish a list of authorised government depart-
ments. and proceedings are to be instituted by or against the appropriate depart-
ment. or—if there is. or appears to be. no appropriate department—the
Attornev-General (section 17). It will be noticed that proceedings under the Act
are not taken by or against either the Queen or the ministerial head of the
department.

Section 21 of the Crown Proceedings Act prohibits the granting of an injunc-
tion or specific performance against the Crown or against an officer of the Crown
if the effect of the order would be to give any relief against the Crown which
could not have been obtained directly in proceedings against the Crown. The
meaning of the section was subjected to elaborate (but probably not final)
analysis in Re M.’* The Secretary of State, Kenneth Baker. had rejected a claim
to asylum by M who was subsequently deported from the United Kingdom in

"% ¢.g. Roberison v. Minisier of Pensions [1949] | K.B. 227: In Re 36 Denion Road Twickenham
[1953] Ch. 51. But sce Howell v. Faimouth Boat Construction Co Lid [1951] A.C. 837. 845 per Lord
Simonds. The application of estoppel by representation was discussed. but not decided. in Territorial
and Auxiliary Forces Association v. Nichols (1944] | K.B. 35. CA.

0 [1977] Q.B. 643.

* See further. H. Street. Governmental Liability (1953). p. 156: P. W. Hogg, Liabilitv of the Crown
(3nd ed.. 1989), p. 189. There seems to be no doubt that the Crown is bound by equitable proprietary
estoppel: Plimmer v Mavor of Wellington (1884) 9 App.Cas. 699: Att.-Gen. to Prince of Wales v.
Collom [1916] 2 K.B. 193,

' R. M. Bell. Crown Proceedings (1948): J. R. Bicktord Smith. The Crown Proceedings Act 1947
(1948): Glanville L. Williams. Crown Proceedings (1948): Carleton Allen, Law and Orders (3rd ed.),
Chap. 10: S. A. de Smith, Judicial Review of Administrative Action (2nd ed., 1968); H. Street,
Governmental Liability (1953).

2 The Act does not apply to criminal or Prize proceedings: nor does it affect proceedings on the
Crown side of the Queen’s Bench Division, e.g. habeas corpus. certiorari, prohibition and mandamus
(5.38(2))-

*11994] | A.C. 377. B
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circumstances which were alleged 1o constitute a contempt of court by the Home
Secretary. The Court of Appeal held that the Home Secretary had been guilty of
contempt in defying an injunction issued by the High Court. In the House of
Lords it was argued that contempt proceedings do not lie against the Crown. a
department of state or a minister of the Crown acting in his capacity as such. That
in turn involved a consideration of the jurisdiction of the court to issue injunc-
tions against those parties. Lord Woolf, in the leading speech. emphasised the
personal liability of ministers for acts constituting private law wrongs. as 2
consequence of the constitutional principle that the Crown can do no wrong. ™
Nothing in the section took away existing rights: it was part of legislation
intended to make it easier for proceedings to be brought against the Crown.”
Thus. at most section 21 appears to prevent injunctions being granted against
“the Crown™ where that term is used in a general sense. which in the case of
statutory duties is unlikely to occur. In public law proceedings under the Supreme
Court Act 1981, s.31 Lord Woolfl demonstrated again that injunctions were
available against ministers contrary to the view mistakenly expressed by Lord
Bridge in R. v. Secretary of State for Transport ex p. Factortame L

The availability of the deciaration against the Crown in the sense of ministers
and departments has been established since Dyson v. Attorney-General.”

If the Crown seeks an injunction it may. since 1947, be required to give an
undertaking in damages as a condition of its being granted. as in the case ofa
private litigant. Where the injunction is sought. not to enforce a proprietary of
contractual right of the Crown. but to restrain a breach of the law in the public
interest the court has a discretion not (o require such an undertaking.”™

The remedies provided by the Act do not limit the discretion of the Court to
grant mandamus in cases where that might have been granted before the com-
mencement of the Act. i.e. (semble) where a duty is owed to a citizen.”

An action may be brought against the Auomey-General or (since the Crown
Proceedings Act) against the appropriate authorised department. asking the court
to declare what the law is on a given point where the Crown or servants of the
Crown threaten to do something which 1s thought 10 be illegal. This remedy
against the Crown originated in the Court of Exchequer.™ In Dyson v. Antorney-
General®' the Court of Appeal held that this was a_proper procedure where the
plaintiff contended that a threat by the Inland Revenue Commissioners to impose
a pecuniary penalty for neglecting to make certain returns within a specified ume

™ Feather v. The Queen (1863) 6 B. & S. 257. 296 per Cockburn C.1.

7 See sinmlarly. British Medical Association v Grearer Glasgow Health Board [1989] A.C. 1211,
HL. In the view of Lord Woolf. Merricks v. Heathcoar-Amory [1955] Ch. 567, where an mjunction
to prevent a minister laving draft regulations before Parhament was refused. was correctly decided
but dicta of Upjohn 1. suggesting an injunction could never be obtained aganst a minister in his
official capacity were ncorrect.

11990] 2 A.C. 85. See Wade. ~Injuncuive Rehief against the Crown™ (1991) 107 L.Q.R. 4.
77119911 1 K.B. 410.

™ Hoffman La Roche & Co v. Secretary of State jor Trade and Industry | 1975] A.C. 295: Kirkiees
M.B.C. v. Wickes Building Suppiies Lid [1993) A.C. 227.

"% See Padfield v. Minister of Agricuiture. Fisheries and Food [1968) A.C. 997. ante. para.
32-008.

80 Pawlerr v. An.-Gen. (1668) Hardr. 465. See Tito v. Waddell (No. 2) [1977] Ch. 106. 256.
51119111 1 K.B. 410: discussed by the House of Lords in Gourier v. Union of Post Office Workers
[1978] A.C. 435. See aiso Hodge v Am.-Gen. (1839) 3 Y. & Co.Ex. 342: Esquumali and Nenaimo Ry
v Wilson [1920]) A.C. 358. PC.
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was illegal and uitra vires the Finance Act 1910.%* The action cannot be brought
where a petition of right was formerly appropriate. e.g. for a money claim against
the Treasury®*

Certain existing procedures which were already working satistactorily were
retained. e.g. relator actions. and proceedings by or against the Public Trustee,
Charity Commissioners and Registrar of the Land Registry (section 23). Proceed-
ings against the Crown by petition of right and monsirans de droit were abol-
ished. and the Petitions of Right Act 1860 was wholly repealed.™

Statutes relating to the limitation of actions now generally bind the
Crown.™

Proceedings against the Sovereign in her private capaciry

The Petitions of Right Act. 1860 contemplated that petitions of right could be
brought against the Sovereign in her private capacity. for section 14 distinguished
these from petitions relating to any public matter. In the case of public matters the
Treasury were authorised to pay out of moneys legally appiicable thereto or voted
bv Parliament for that purpose. while in the case of private matters the amount
to which the suppliant was entitled was to be found out of such moneys as Her
Majesty should be graciously pleased to direct. At first sight section 29(1) and the
Second Schedule to the Crown Proceedings Act appear to repeal the Petitions of
Right Act completely: and as section 40(1) of all the Crown Proceedings Act
provides that “nothing in this Act shall apply to proceedings by or against. or
authorise proceedings in tort to be brought against. His Majesty in His private
capacity.” it would seem that a citizen in proceeding against the Queen in her
private capacily te.g. for groceries supplied to her at Buckingham Palace). is
thrown back on the old common law procedure by petition of right—for it cannot
be contemplated that the Act intended to render the subject altogether remediless
in such cases. On the other hand. the saving clause in section 40{1) above and the
expression “subject to the provisions of this Act” in sections 1 and 13 could be
held to mean that neither the abolition of petitions of right nor the repeal of the
petitions of Right Act applies to proceedings against Her Majesty. in her private

2 See also Gillick v. West Norfolk and Wisheck Area Health Authority 11986] A.C. 112; ante
para. 32-009.
** Bombay and Persia Steam Navigation Ce v. Maciav {1920] 3 K.B. 402, 408. Nor can the court

make an interim {interlocutorv) declaration against the Crown in such cases: Underhill v. Ministrv of

Food [1950] 1 All E.R. 391. CPR r.25(1)(6) seems (o envisage a general power 10 award interim
declarations bul the rule may be wltra vires in the light of Riverside Mental Health NSA Trust v. Fox
[1999] F.L.R. 614, CA (Interim declaration, “a creature unknown to English law ™). See further Civil
Procedure (The White Book) Vol. | (Spring 2001), para. 25.113. An intenm injunction may, of
course. be available since R. v. Secrerary of State for Transport ex p. Factortame (No. 2) [1991] AC.
603, HL.

4 of Franklin v. Atr.-Gen. [1974] Q.B. 185 where claims 1o interest on Rhodesian government stock
under the Colonial Stock Act 1877 were brought under the oid common law procedure governing
petitions of right. See also Franklin v. An.-Gen. (No. 2) (1974] Q.B. 205, CA; Barclays Bank v. The
Queen [1974) Q.B. 823.

The following proceedings by the Crown were also abolished: Laun and English informations:
writs of capies ad respondendum. subpoena ad respondendum. and appraisement: writs of scire
facies: writs of extent and of diem clausit exiremum. and writs of summons under Pt V of the Crown
Suits Act 1865.

% Limitation Act 1980, s.37. But special periods may apply to claims by the Crown. .g. to recover
land or foreshore: Limitation Act 1980, Sched. L, Pt [L
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capacity. The latter is probably the better interpretation, although the draftsman
has gone a clumsy way about it.*®

Judgments and execution

The Crown is put in the same position as subjects with regard 1o interest on
debts. damages and costs (section 24). The Act requires the appropriale depari-
ment to pay any damages and costs certified m the order of the court: bul no
execution can be levied against the Crown.*” and no person is individually liable
under any order for payment by the Crown (section 25).* On the other hand. the
Crown relinquished its former prerogative modes of execution: and it lost its
special rights to imprison for debt. except in two cases where the person would
already have had the money, viz. failure to pay death duties or purchase tax
(section 26).%” The procedure for enforcing payment of finesse.g. for smuggling.
1s retained.

Creditors are entitled to attach moneys owing to their debtors by the Crown in

" the same way as if the Crown were a subject. except for (a) wages and salaries

payable by any officer of the Crown and (b) any money which by law is
exempted from being taken in execution or assigned (secuon 27).

Discovery and interrogatories

The Crown Proceedings Act allowed the court for the first ime to require the
Crown. in civil proceedings 10 which the Crown is a party. to make discovery of
documents and 1o answer interrogatories (section 28(1)). Discovery (as formerly
known) 1s the disclosure which one party o an action commenced by writ 1%
generally reguired to make to the other partv of relevant documents which are.
or have been. in his possession. custody or power. In exceptional cases a court
order for discovery is necessarv. Certain documents are privileged from produc-
tion.” Interrogatories are written guestions relevant to the action which a party
may administer (o his opponent to be answered on affidavit. Leave of the Master
1s required. and privilege may be claimed on the same grounds as in discovery
ol documents.

Crown Privilege and Public Interest Immunity

The proviso 10 section 28(1) preserves the rule—appiving also 10 actions to
which the Crown is not a parry. and covering the mal as well as interlocutor
proceedings—which authorises or requires the withholding of anv document or
the refusal 1o answer any question on the ground that the disclosure of the
document or the answering of the guestion would be injurious 1o the public
interest. The objection to such disclosure or answer is usually made by the head
of the department concerned.

Subsecuion (2) goes further by providing that any rules of court made for the
purpose of section 28 shall secure that the exisrence of a document will not be
disclosed if. in the opinion of a Minister of the Crown. it would be injurious to

¥ See further D. B. Murray. “When 1s a repeal not a repeal?” (1953) 16 M.L.R. 5C

¥ Wick and Dennis’ Case (1589) 1 Leo. 190.

" 1u1s sull possible. however. o sue a Crown servant personally for damages in a case like Raleigh
v. Goschen [1898] 1 Ch. 73 (ante, para. 33-008) although there does not seem 1o be much point in
doing so.

* The provision relating to purchase tax was repealed by the Finance Act 1972, s.54(8) and Sched
28, PLIL

* See further CPR 31 and CPR Sched. 1. RSCO 77. r.12(2).
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the public interest®' to disclose the existence thereof. This exception was neces-
sary because the general rules of court require that the documents which the party
objects to producing should be set out in the affidavit of documents. and the
Crown may wish 10 claim privilege for the fact that a document exists.

At the time of the passing of the 1947 Acl. and for many years afterwards. it
was believed to be the law in England, as the result of dicta in Duncan 1.
Cammell, Laird, that the Crown possessed a right to withhold documents on the
grounds of public interest in a wide, range of cases without such right being. in
any real sense, subject to judicial control.”* However, after criticism of this wide
view of “Crown Privilege™ in a number of decisions in the Court of Appeal * the
House of Lords restated the Law in. Conway v. Rimmer®® where it held that the
right 1o determine what the public interest requires is that of the court which is
entitled to call for the documents. and decide after inspecting them whether an
order for their production to the other party ought to be made. Duncan 1.
Cammell. Laird was not followed. and may be said to have been overruled so far
as concerns the inspection by the court of documents in a civil case for which the
Crown claims privilege. Otherwise the main effect of Conway v. Rimmer was 10
narrow the raiio of Duncan v. Cammell, Laird by holding that Viscount Simon’s
dicta were too wide, although the actual decision was, on the facts. undoubtedly
right.

Lord Reid later in Conway 1. Rimmer announced that he had examined the
documents, and could find nothing in any of them the disclosure closure of which
would be prejudicial to the proper administration of the local constabulary or to
the general public interest. He was therefore of the opimon that they must be
made available in the litigation.”

Subsequent decisions of the House of Lords have estabiished that the phrase
“Crown Privilege.” used to describe the withholding of documents on the ground
of public interest. is a misnomer for two reasons. First. because the Crown does
not have the choice whether or not to withhold the documents in question. Non-
production 1s required by the public interest and is a matter which may be raised

' The Memorandum accompanving the Crown Proceedings Bill specified “detence. foreign affars,
and related matters.” On the second reading. suggestions that “public security.” “public safety™ or
“defence of the realm” should be subsututed for “pubhc interest™ were not accepted by the gov-
emnment

For the appalling case of Gdiwn v Srratton (19461, see Allen. Low and Orders (3rd ed.).
App. 2.
“71942] A.C 624, The dependants of sailors who were drowned i a new British submarine. Theris.
which sank on her trials just before the beginning of the Second World War had brought an action
against the builders of Thetis. War had begun when the liugation commenced and the House of Lords
upheld the First Lord of the Admiralty’s objection to the production of plans of the submarine which
were 1n the possession of the contractors. Captain H. P. K. Oram. one of the four survivors of the
disaster. died n June 1986, aged 92
Y Merrichs v Nott-Bower [1965] | Q.B. 371 Re Grosvenar Hotel, London (No. 2) [1965] Ch. 1111
Wednestun Boroueh Council v. Minist of Housing and Local Governmenr [1965] 1 W.L.R, 261:
11965] | All ER. 186,
11968) A.C. 910. ciung Scouish. Austrahan and American cases. In Glasgow Corporanon v.
Central Land Board. 1956 S.C.. HL 1 the House of Lords had held that Duncan v. Cammell. Laird
did not represent Scots Law. In Comway a former probationary police constable. suing his former
superintendent for malicious prosecution. sought production of reports made on hm during his
probation.
9% Conway v. Rimmer (Note) [1968] A.C. 996; [1968] 2 All E.R. 304n. (Nevertheless. the plaintiff
eventually lost his action for malicious prosecution because he failed 1o prove want of reasonable
cause: The Times. December 17, 1969.) See also Norwich Pharmacal Co v. Customs and Excise
Commissioners [1974] A.C. 133: Tapper (1974) 37 M.L.R. 92.
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by any party to the litigation or by the court itself.” Second. public interest as a
ground for non-disclosure of documents is not confined to the functioning of
departments or organs of the central government. In so holding, the House of
Lords. in . v NS PC.C.7 allowed 'he respondent society to withhoid the
sources of information whmh it received of an alleged instance of cruelty 1o
children.

The reht (or dutvy o withhold documents in the public interest is now
seneraily described as Pubdic faterest Immmwury. Lord Scarman. however.
sounded a warning note in Science Research Council v. Nasse”™ when he said.

1 regret the passing of the currently rejected term “Crown Privilege’. [t at least
emphasised the very restricted area of public interest immunity .. [which]
exists 10 protect trom disclosure only information the secrecy of” which is
essential 10 the proper working ol the government of the state. Defence.
torergn relations. the nner workings of covernment at the highest level

and the prosecution process in its pre-trial stage are the sensitive areas where
the Crown must have the immumity ot the government of the nation is 1o be
etfectually carried on. We are in the realm ot public law. not private right.”

Lord Scarman regurded the N.5.£PC.Coocase as '-\ccptioml. wrning on the
spectal position of the Society 1 enforcing the provisions ol the Children and
Young Persons Act Y69 which was compurable with that of a prosecuting
authority in cnminal proceedings.

In deciding whether to allow documents to be withheld the courts now try to
weigh in the balance the public interest of the nauon or the public service in non-
disclosure agamnst the puplic interest of justice n the production ol the docu-
ments. The baiancing of the conflicting claims involved in a claim of privilege
will inevitably lead o different conclusions in different cases depending on the
weight particular judges give. for example. to the need to protect confidential
information or facilitate inquiries into allegations of misconduct. Thus the House
of Lords upheid the refusal of an order of discovery in Lonrho Lid v. Sheil
Petroleum™ on the ground of the need to guarantee to informants complete
confidentiality if a government inquiry were to have any likelihood of success in
discovering the truth.

The difficulty in balancing the conflicuing .interests and. perhaps. changing
judicial attitudes can be seen from varieus cases concerning documents arising in
the course of investigations and complaints relating to allegations of police
behavior. In R. v. Chief Constable of West Midlands Police ex p. Wiley' the House
of Lords refused to extend immunity 1o doeuments arising out of compiaints (o
the Police Complaints Authority on the ground that they belonged to a
class of document the production of which was contrary to the public

* Rogers v. Home Secretarv [1973] A.C. 388 appiied. 8. v. Cheitenham Justices [1977] 1 W.L.R. 95;
Crompron (Alfred) Amusement Machines v. Customs and Excise Commussioners (No. 2) [1974] A.C.
405: Air Canada v. Secretary of State (No, 2) [1983] 2 A.C. 394: ¢f. Medway v. Doublelock Lid [1978]
I W.LR.T7I0.

7 11978] A.C. 171, :

" 11980] A.C. 1028, 1087

“1980] | W.L.R. 627. (*The circumstances Whlch have given nse to the disputes about discovery
are quite exceptional: lhey arc unlikely to recur in any other case and, for that reason. they do not in
my view provide 1 suitable occasion tor any general disquisition by this House upon the principles
of law applicable to the discovery of documents™; per Lord Dipiock at p. 632.)

'[1995] | AC. 274,



r

1
CIVIL PROCEED]Nds Bir’ AND AGAINST THE CROWN 753

interest, overruling a number of earlier authorities.” Lord Woolf suggested that in
civil litigation the question of the right to require production of documents could
often be settled by reference to Order 24 1. 8 (now CPR 31.17) which limits the
right to discovery to cases where it is necessary for disposing of a case.

Following the N.S.P.C.C. case the confidential nature of information has been
recognised as justifying a claim to public interest immunity in Gaskin v. Liver-
pool C.C.* but notin R. v. Bournemouth Justices ex p. Grey* where information
obtained by an adoption society in relation to the child of an unmarried couple
was held admissible in affiliation proceedings between the same couple. Hodgson
1. pointed out that in the N.S.P.C.C. case and Gaskin the objections to production
had not been taken. as here. by a private person. the social worker employed by
the agency, but by a public body with statutory duties. In Campbell v. Thameside
M.B.C.% the Court of Appeal held that a teacher who-had been attacked by a pupil
was entitled. in an action in negligence against the local authority. to see reports
made to the authority by psychologists which. she alleged. showed thar the pupil
was known to be violent. The importance of the documents to the teacher’s case
and the nature of the action justified distinguishing cases involving issues of
wardship, child care and adoption where discovery had been refused. In Williams
v. Home Office® McNeill J. ordered production of Home Office documents
relating to the establishment of “control units™ in prisons to deal with difficult
prisoners because of the importance of the issues involved.

The Courts will not order disclosure where it is sought by a plainiiff who is
engaged on a “fishing expedition.” hoping to find in documents in the defen-
dant’s possession information which might support a case against them for which
he has no other evidence.” In Air Canada v. Secretary of Siaie for Trade (No. 2)*
the House of Lords refused to inspect documents for which public interest
immunity had been claimed when the plaintiff had failed to show that there were
reasonable grounds for believing that they contained information likely to help
their case or damage their adversary’s.

A claim to disclosure will also fail if the action o which it is incidental must
for some reason be struck out as. for example. in Bumnes Gas and Oil Co v
Hammer (No. 3)° where the House of Lords granted an order staying all
proceedings between the parties because they amounted to an attempt 10 require
the courts to adjudicate on transactions between foreign sovereign states. Such
matters fall outside the jurisdiction of the English courts.

It now seems that there are no classes of document. for example Cabinet
minutes or papers. which are always immune from production. In Burmah Qil Co
Lid v. Bank of England' the appellant company sought discovery of various
documents despite a detailed affidavit by the Chief Secretary to the Treasury

2 Neilson v. Laugharne [1981] 1 Q.B. 736. CA: Makanjuola v. M.PC.[1992] 3 All ERR. 617. CA.
“11980] 1 W.L.R. 1549 (Child care service records) Lord Denning M.R. described the plaimtiff as “a
psvehiatric case. mentally-disturbed and quite useless Lo society.” For the plaintiff’s side of the story.
see James MucVeigh. Gaskin (1982). A nght of access 10 information concerning his childhood m
care was upheld by the European Coun of Human Rights: Gaskan v. United Kingdonr (1990) 12
E.H.R.R. 36.

4 The Times. May 31. 1986.

“11982) Q.B. 1065.

“11981] 1 All ER. L1151.

7 Gaskin v. Liverpool Corporanien [1980] 1 WLR. 1549.

% (198312 A.C. 394: T. S. R. Allen. “Abuse of Power and Public Interest Immunity: Justice. Rights
and Truth” (1985) 101 L.Q.R. 200.

v11982] A.C. 888.

1°11980] A.C. 1090.
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objecting to their production on the ground of public interest. The documents
included memoranda of meetings attended by Ministers but did not inciude
Cabinet papers. The House of Lords ultimately agreed. after inspecting the
documents. that production should not be ordered because disclosure of their
contents was not necessary for disposing fairly of the company’s case. The
importance of the case lies. however. in dicta which suggest that there is no class
ol document which is. in all circumstances. immune from discovery.’' [n each
case a claim to immunity must be based on the contents ot the documents
involved.

Despite the new judicial attitude to claims to public interest immunity a claim
based on the ground of national security is still unlikely to be questioned.'*

The claim of “Public Interest Immunity™ is the personal responsibility or the
ministerial head of the department. although if it does not appear that he has
himself considered the documents he may be given an opportunity © swear a
further atfidavit."* Where the documents are those of a former government the
affidavit may properly be swomn by a senior civil servant because “a powertul
convenuon prevents mimsters having access (o papers of their predeces-
sors, "'

A claim to public interest immunity raises particularly acute issues in criminal
proceedings. As in the Marrix Churchill trial. considered at length in the Scott
Report.'* immunity may be claimed by a minister but in many other cases claims
may arise at the level of the police. for example. o protect the identity of
informants or the secrets of other information gathering procedures.

The Marrix Churchill nial arose out of prosecutions on charges of iilegal
export of arms to Iraq. Ministers certified that the public interest required the
withholding of documents which the accused claimed to be relevant to their
defence. the tnal judge decided to examine the documents and rejected the claim
to immunity. On the basis of the documents the accused were acquitted. [t
subsequently emerged that one minister who had been unhappy about signing the
ciaim to immunity had been advised that he had no discretion to consider what
the public interest required.'® Exposure of what had happened and criticisms
voiced in the Scott Report led to the Attorney General announcing in December
1996 that in future public interest immunity would only be claimed where it was
believed that disclosure would cause “real harm™ to the public interest.'”

Apart from the specific doctrine of public interest immunity the more general
law relating to the rights of the accused with regard to access to material and
information in the hands of the prosecution is placed on a statutory footing by the
Criminal Procedures and Investigations Act 1996.

"' Lord Wilberforce at p. 1113: Lord Edmund-Davies at p. 1127 Lord Keith of Kinkel at p. | 134
Lord Scarman at p. |144. The opposite view is expressed by Lord Salmon at p. 1121: J. Hannan,
“Inspection of Cabinet Documents—To Yield or Not to-Yield" (1982) 45 M.L.R. 471. See also Lord
Fraser in Air Canada v. Secretary of State for Trade (No. 2), supra.

'* Balfour v. Foreign and Commonwealth Office [1994] | WL.R. 681, CA (Unfair dismissai claim by
member of diplomatic service. Court refused to Inspect documents for which minister claimed
privilege on ground of national security).

'* Re Grosvenor Hotel (No. 1) [1964] Ch. 464, CA. i

"* Air Canada v. Secretary of State for Trade. supra, per Lord Wilberforce at p. 437.

#1996, H.C. 115: supra para. 17-018 and para.. 19046,

'“ A view based on a dictum of Bingham L.J. in Makanjuola v. M.P.C. [1992] 3 All E.R. 617 which
Lord Woolf in Wilev suggested had been taken further than the Lord Justice intended.

" For a critical comment see Supperstone and Coppel, “A New Approach to Public Interest
Immunity™ [1997] PL. 211.



CHAPTER 34
NON-JUDICIAL REMEDIES

Introduction

People may wish to resort to non-judicial remedies where they have a griev-
ance to complain of, or a wrong 1o be righted. for various reasons and in many
different circumstances. Where there is a dispute about the law the courts may
provide an effective remedy. But even in such cases the Courts may show a
reluctance to intervene in disputes concerning the legality of acts of-the execu-
tive. It is notable that both the Council on Tribunals and the Parliamentary
Commissioner were established before the upsurge in judicial activism of the late
1960s and 1970s." In many cases. however. complainants may be unhappy about
the way a decision was reached. delays and rudeness on the parts of public
officials. for example. There may be no doubt about what the law is: it may.
however, be thought that the law should be changed. In some cases people may
simply want information; why. for example. did a patient fail to recover after an
operation. A decision may be thought to have been reached on a mistaken view
of the facts: a compiainant may want to be able 10 produce new evidence or to
have an opportunity to rebut conclusions reached by a public official. In the
following Parts of this chapter we shall examine the Council on Tribunals and the
Parliamentary Commissioner for Administration and other Commissioners with
specialised jurisdictions. Other statutory non-judicial remedies which have been
discussed in earlier chapters include the Police Complaints Authority® and the
Broadcasting Standards Commission.?

Apart from procedures and bodies established to deal with complaints relating
to specific types of problems. Members of Parliament discharge an important role
in offering a means of redress for grievances of every kind.* Constituents may.
and do, write o their M.P."s about grievances for which they have found no
remedy elsewhere. In some cases it may be appropriate to pass the complaint 1o
the Parliamentary Commissioner for Administration (infra. Part 11). In others the
appropriate action may be a letter to a minister or some public body or a question
in the House. The importance of this aspect of the work of M.P.'s has arown
steadily in the last thirty vears.

I. THe CounciL on TRIBUNALS®

The Franks Report® recommended the creation of a Council on Tribunals to
exercise various functions in relation to Statutory Tribunals. The Council was

' See Chap 32.

- para. 21-021.

* para. 25-036.

* Alan C. Page. “M.P.s and the Redress of Grievances™ [1985] PL. 1.

* Council on Tribunals: Special Reporr on Funcrions (1980) Cmnd. 7805: D. C. M. Yardley, “The
Functions of the Council on Tribunals.” [1980] Jo. Soc Wel. Law 265: D. G. T. Williams. “The
Council on Tribunals: The First Twenty Five Years™ [1984] PL. 73: A. W. Bradley. “The Council on
Tribunals: Time for a Broader Roie?" [1991] P.L. 6.

©(1967) Cmnd. 218.
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established by the Tribunals and Inquiries Act 1958 and continues in existence by
section 1 of the Tribunals and Inquiries Act 1992. The functions of the Council
are

(a) to keep under review the constitution and working of the tribunals speci-
fied in Schedule 1.7 and [rom time o time to report on their constitution
and working:

(b) 1o consider and report un such particular matters as may be referred to the
Council with respect to “tribunais other than the ordinary courts of Taw.”
whether or not specified in Schedule 1: and

{c) to consider and report on such matters as may be referred. or as the
Council mav determine to be of special importance. with respect to
administrative procedures involving the halding by a Minister of a statu-
[ory inquiry.

The Council consists of 10 to 16 members including the Parliamentary Com-
missioner tor Admimstration. There is a Scottish Committee of the Council.
consisting of two or three members of the Council and three or four other persons
appointed by the Secretary of State. The chairmen of the Council and of the
Scottish Committee are paid a salarv. and the other members may be paid
fees.

The Council reports to. and receives references from. the Lord Chancellor and
the Secretary of State. The Council is required 1o make an annual report on is
proceedings. and the Lord Chancellor and the Secretary of State are (0 lay the
annual report before Parliament. with such comments (if any) as they think fit.

Work of the Council on Tribunals

There are more than 2.000 tribunals under the supervision of the Council. The
Council not only acts as a “watchdog™ but also as a focus of information. It keeps
under review the constitution and working of tribunals. With regard to statutory
inquiries its function is to consider and report on such matters as may be referred
to it by the Lord Chanceilor or the'Secretary of State. or as the Council may
determine to be of special importance. It does not recommend the Kinds of person
who should be appointed to conduct inquiries. Complaints are digested by 2
complaints committee. The Council’s powers are not executive but advisory, and
it does not act as a court of appeal from tribunals. Nor does it seek (o impose
uniformity on all tribunais. o

Although the work of the Council is mainly of a routine nature it has also
become invoived in controversial cases of notoriety which illustrate the Coun-
cil’s strengths and weaknesses.

The Chalk Pit case® was the subject of a special report to the Lord Chancellor.
Major Buxton, a landowner. complained to the Council” about the decision of a
Minister to allow a firm to use a gravel pit adjoining his piggeries for the
production of chalk. The inspector who conducted the inquiry reported that the
production of chalk would result in dust being blown onto adjoining land. with
serious detriment to animals and crops. Major Buxton alleged that the Minister

7 Other tribunals may be added by Statutory Instrument,
% See Griffith and Street, A Casebaok of Adminisirative Law (1964) pp. 142-174.
 He had been unsuccessful in the courts as he was nol a “person aggrieved™: Buxton v. Minister of
Housing and Local Governmenr [1961] 1 Q.B. 278 ante, para. 32-015.
; i

i q
i



1
: '
THE COUNCIL ON TRIBUNALS 757

consulted the Minister of Agriculture privately between the end of the inquiry
and the announcement of his decision, thus stultifying the inquiry. The Council
made a report to the Lord Chancellor on the problem of handling new factual
evidence noted by, Ministers after statutory inguiries: with the result that a
Statutory Instrument was later issued directing a Minister to re-open an inquiry
on request if he disagrees with the inspector on receiving new evidence (includ-
ing expert opinion) or has considered a new issue of fact not raised at the
inquiry,

The Packington Estate case, on which the Council also produced a special
report. was interesting not only for the light it threw on the way the Minister of
Housing and Local Government (Richard Crossman) dealt with an application by
a local authority for planning permission but also for what it revealed of the
importance one Minister. at least. attached to the work of the Council. Although
the Ministry had agreed to meet members of the Council to discuss the com-
plaints of local landowners about the procedure being followed. the Minister sent
a letter to the local authority granting planning permission two days before the
date arranged for the meeting with the Council—a procedure which might fairly
be described as “a deliberate and blatant attempt to stultify the activities of an
independent statutory body established to act as a waichdog. ... ™"

Annual reports show that the Council is consulted on rules of procedure for a
number of tribunals and for Inquiries. It has made representations about accom-
modation, public hearings and legal aid. The Councilis also consulted on Bilis
affecting existing or creating new tribunals. Where, however. its views are
rejected there is no procedure for making this publicly known.

II. PARLIAMENTARY COMMISSIONER FOR ADMINISTRATION'' AND OTHERS

Maladministration

Neither courts nor tribunals can offer u remedy when private citizens complain
that public authorities. although they have acted within the law. have failed 10
obscrve the proper standards of administrative conduct. It is faults of this kind
which are often described as maladministrarion. Mr Crossman. in the debate on
the Parliamentary Commissioner Bill. gave as examples of such conduct “bias.
neglect. inattention. delay. incompetence. ineptitude. perversity. turpitude. arbi-
trariness and so on.™'* An example is the Crichel Down casz.'> where a land-
owner complained that the Ministry of Agriculture had refused to hand back to

"11966] PL. 1, 6 .

" The Parliamenary Commissioner for Adminisiration 119651, Cmnd. 2767: The Citizen and the
Administration. Part 111. A report by Jusice (Whyvatt Reporl. 19611; The Ombudsman: Citizen's
Defender. ed. D. C. Rowst (2nd ed.. 1968): Our Fenered Ombudsman, A report by Justice (1977): Sir
Edmund Compion. *Parliamentary Commissioner for Administration™ (19691 10 1.S.PT.L. 106 Paul
Jackson. “The Work of the Parliamentary Comnussioner for Administration™ [1971] P.L. 39: Sir Alan
Marre. “Some Thoughts on the Role of the Parliamentary Commissioner for Administration™ (1972)
3 Cambrian Law Rev. 54: Sir Cecil Clothier. “The Value of an Ombudsman,” [1986) PL. 204;
G. Marshall. Consnunonal Conventions (1984) Chap. V: F. Stacey. Ombudsmen Compared (1978
R. Gregory and P. G. Hutchesson. The Parliamentars Ombudsman (1975); P. Giddings, “The
Parliamentary Ombudsman: a successful aliernative”, Chap. VIII of The Law and Parliament (eds.
D. Oliver and G. Drewry, Butterworths 1998).

'*734 H.C. Deb.. col. 51.

"*(1954) Cmd. 9176: C. J. Hamson. “The Real Lesson of Crichel Down™ (1954) 32 Public
Administration 383. ¢f. R. M. Jackson. “Judicial Review of Legislative Policy™ (1955) 18 M.L.R.
571.
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him after the war part of his land which had been requisitioned during the war
and was no longer required by the Ministry for the purposes for which it had been
requisitioned. In this particular case the Minister was induced by the outery to
hold a departmental inquiry. which critizised the conduct of certain officials in
the Ministry. with the result that the officials were moved to different work and
the Minister (although not personaily involved) resigned his office. The citizen's
only remedies at that time were for his Member of Parliament to ask a question
in the House. to raise the matter in the debate on the adjournment orin debates
on supply. o correspond with the Minister or Lo persuade the Minister to hold an
ad hoc inquiry.

Parliamentary Commissioner for Administration

For some vears there had been discussion on the suggestion'™ that a Parliamen-
tary Commissioner. with an independent status like that of the Comptroller and
Auditor-General. should be appointed for this country, whose functions would be
similar to those of the Ombudsman known to Scandinavian countries and then
recently introduced into New Zealand. Hesitation 1 the past was due largeiy to
the fear that the appointment of such an independent official would intertere with
ministerial responsibility. which is stronger here than in Scandanavia: and o a
less extent to the fact that it was difficult to foresee how much work would fall
10 2 Commissioner in a country with a population much greater than that of any
of the Scandinavian countries or New Zealand. In 1967 the Parliamentary
Commissioner Act was passed.’”

Appointment

The Parliamentary Commissioner Act 1967 provides for a Parliamentary
Commissioner of Administration o be appointed by letters patent. In 1977 the
Government agreed that in future before an appointment was made it would
consult the Chairman of the Select Committee on the Parliamentary Commis-
sioner of Administration (see infra). His salary is charged on the Consolidated
Fund.'® He may be removed on an address from both Houses. and he 1s excluded
from membership of the Commons. He is an ex officio member of the Council on
Tribunals. whose functions (as in cases like the Chalk Pir case) overlap his own.
and in some cases the citizen may choose whether to complain to the Commis-
sioner or the Council. He is also a member of the Commissions for Local
Administration (infra).
Investigation of complaints :

A person who thinks he has suffered injustice as a resuit of malad-ministration
by a department or authority of the central government may complain 0 a

I+ The suggestion for an Inspector-General of Administration was originally made by Prolessor F. H.
Lawson in [1957] P.L. 92-95. The Government turned down the suggestion for a Parliamentary
Commissioner in 1961: 640 H.C. Deb., cols 1693-1756. '

* For the geographical spread of the institution in the last few vears see Qur Fertered Ombudsman,
A report by Jusnce (1977), App. A. For a comparison of the Parliamentary Commissioner and the
French médiateur see L. Neville Brown and P. Lavirotte (1974) 90 L.Q.R. 211; L. Neville Brown and
1. Bell. French Administrative Law (5th ed.. 1998). See too Colin T. Reid. “The Ombudsman's
Cousin: The Procuracy in Socialist States™ [1986] P.L.- 311

5 See further. Purliamentary and other Pensions and Sular'ies Act 1976, 5.6.
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member of the House of Commons in writing within twelve months from first
having notice of the matter. The Commissioner has 2 discretion whether or not
to conduct an investigation.'” An inVestigation is conducted in private. The
principal officer ofthe department or authority concerned must be given an
opportunity to comment on the allegation. The complainant has no right to
appear. but the Commissioner may see him if he thinks fit. The Commissioner
has the same powers as the High Court to require a Minister, civil servant or other
persons to furnish information or produce documents, excluding proceedings or
papers of the Cabinet or a Cabinet committee. There is no Crown privilege'® at
the investigation stage: but a Minister may claim Crown privilege in respect of
the publication or passing on of documents or information if their disclosure
would in his opinion be prejudicial to the safety of the state or otherwise contrary
to the public interest. The Official Secrets Act would prevent the Commissioner
from including such information in his reports.

Departments and authorities covered

The departments and authorities in respect of whom the Commissioner may
invesligatle complaints are set out in Schedule 2. They include most of the central
government departments. but do not cover local authorities, public corporations,
the police or the National Health Service. The list may be added to or reduced by
Order in Council, the instrument being subject to annulment by resolution of -
either House.

Matters excluded from investigation are set out in Schedule 3. The excluded
matters are within the functions of the departments listed in Schedule 2. vi-.-
foreign relations: action taken outside the United Kingdom (except by consular
officials)': the government of Her Majesty's overseas dominions: extradition.
fugitive offenders investigation of crime.* and security of the state (inciuding
passports): civil or criminal proceedings in any courl. court-martial or inter-
national tribunal: the prerogative of mercy: medical matters: commercial con-
tracts: personnel matters of the armed forces. civil service. teachers or police: the
grant of honours. and royal charters. This list may be reduced by Order in
Council.

Devolution

The Scotland Act 1998 section 91 requires the Scottish Parlinment 10 make
provision for dealing with compliaints relating 10 maladminisiration arising from
the exercise of devolved powers. The Parliamentary Commissioner retains his
Jurisdiction over complaints relating 10 maladministration in areas of reserved
matters wherever they arise. The Government of Wales Act 1998, s.111 appoints
a Welsh Administration Ombudsman to deal with maladministration arising from
the actions of the new executive.

The jurisdiction of the Parliamentary Commissioner extends o Northern
Ireland in the case of complaints relating to actions of the United Kingdom

"7 Re Fleicher's Application [1970] 2 All ER. 527n. (CA. Leave 10 appeal refused by HL): mandamus
does not lie.

" ante, para. 33-022. For the position of the Local Commissioners. see post, para. 34-016.

" Parliamentary Commissioner (Consular Complaints) Act 1981.

* Le. by or on behalf of the Home Office.
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Government Legislation by the Northern Ireland Parliament introduced a Parlia-
mentary Commissioner for Northern Ireland and a Commissioner for Complaints
to whom the public had a right of direct access.”' The latter Commissioner has
jurisdiction over personnel matters. which reflects one of the reasons for the
creation of the office. a wish to provide u remedy for allegations of discrimination
in employmznt. A person whom the Commissioner finds to have suffered
injustice as the result of maladministration may apply to court for damages and
the Commissioner may request the Attorney-General 1o apply for an injunction
or other relief where he concludes that a public body is likely to continue in 2
course of maladministration.

Reports by Commissioner

Where the Commissioner conducts or decides not to conduct an imvestigation
he must send a report @ the member concerned: and when he conducts an
investigation he musl send a report o the principal officer of the department
concerned. If he thinks injustice has been caused. and that it has not heen or will
not be remedied, he may lay a special report belore each House.

The Commissioner must lay a general report annually betore cach House on
the pertformance of his functions. and he may lay special reports from ume o
ume.

The Commissioner’s reports show annually a large percentage—otien over
50—of complaints that fail outside his jurisdiction. The proportion of cases
investigated in which maladministration is found has risen vear by year which
sugaests more thorough investigations as his staft have become more experi-
enced and. perhaps. a widening view of what constitutes maladministration. One
of the most controversial findings of maladministration was made 1n his Third
Report on the Sachsenhausen Case.™ The Commissioner concluded that the
Foreign Office had. in determining whether a number of applicants were entitled
to be compensated as inmates of German concentration camps as opposed 10
ordinary prison camps failed to attach due weight to various pieces of evidence.
The Foreign Secretary finally accepted the Commissioner’s report. while com-
menting.

“When the Ombudsman has made enough decisions perhaps we shall have an
Ombudsman to look at the Ombudsman’s decisions and i he gets 100 per cent.
right I shall be surprised.” "

The Barlow Clowes Affair concerned large numbers of investors who lost
considerable sums of money which they, had entrusted to the firm of Barlow
Clowes claimed that the Department of Trade and Industry had been guilty of

*t pariliamentary Commissioner (Northern Ireland) Act 1969; Commissigner for Complaints (North-
ern Ireland) Act 1969; K. P Poole. “The Northern Ireland Commissioners for Complaints” 11972}
P.L. 131. See the Commissioner for Complaints (Northern Ireland) Order 1996: Northern Ireland Act
1998, s.78.
12 (1967-68) H.C. 54. See G. F. Fry, “The Sachsenhausen Concentration Camp Case and the
Convention of Ministerial Responsnbilily" 19701 P.L. 336.
** Hanserd, H.C. Deb. Feb. 5. 1968.
24 R, Gregory and G. Drewery. “Barlow Clowes and (ht Ombudsman™ [1991] P.L. 192 and 408,
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maladministration in exercising its regulatory powers in relation to Barlow
Clowes. The Commissioner found that there had been maladministration and.
although the government refused to accept his findings it nonetheless agreed 1o
pay £150m in compensation.>*

Considerable sums were also obtained for poultry farmers whose birds had
been Killed following fears about salmonella in eggs. It subsequently emerged
that the Ministry of Agriculture had paid compensation at a lower rate than the
farmers were entitled to under stattory rules.>

More recently the Commissioner exposed maladministration in the DSS and
the Benefits Agency when they gave misleading advice about the law relating to
the rights of widows and widowers in connection with the SERPS pension
scheme. Their rights had been curailed by the Social Securitv Act 1986 but
official leafiets continued 10 refer to the more generous rules under earlier
legislation. The Commissioner was satisfied that the Departmental response
offered a global solution which was fair and satisfactory.>

Select Committee on the Parliamentary '‘Commissioner for

Administration™*

A Select Committee of the Commons was set up to deal with complaints by
Members of Parliament who think the Commissioner has failed 10 deal properly
with complaints forwarded by them. 1o consider what remedial action has been
taken by the departments. and o recommend changes in the Juw. The Select
Commitiee does not act as a court of appeal from the Commissioner’s findings.
In its first two annual reports the Commutiee criticised the narrow way in which
the Commissioner was nterpreting his jurisdiction.®” It recommended an exten-
sion of the Commissioner's powers to cases where the departmental procedure
for reviewing a rule. or the grounds for maintaining it. could be shown 'o be
defective. The Committee has more than once recommended that the Commis-
sioner should have power to.investigate personnel matters and staffing within the
Civil Service. In 1984 the Commitiee recommended that the Commissioner’s
Jurisdiction should be extended to a number of Quangos a proposal which. for
once the government was prepared to accept.™

Judicial Review
Although there is no jurisdiction 10 order the Commissioner 10 undertake an
investigation.”' there is jurisdiction 10 intervene where he has undertaken an

“* e, from the pockets of tax pavers who had been 0o cautious or 100 poor 10 invest in Barlow
Clowes

1992-93) HC. 519: H.C. 593,

©11999-2000) H.C. 305: (2000-01) H.C. 271. The original reduction will be phased in over a period
of vears.

*R. Gregory. “The Seleer Commitice on the Parliamentary. Commissioner for Administration”
[1982] PL. 49,

*(1967-68) H.C. 258: (1967-68) H.C. 350, Sec Geofirey Marshall in The Commons in Transition
ted. A. H. Hanson and B. Crick. 1970). Chap. 6.

* A list of 50 bodies. including the Commission for Racial Equality. the Equal Opportunities
Commission. the Ants Council. the Research Councils, Developments Corporations and such other
less well known bodies as the Ked Deer Commission and The Commissioners of Northern Light-
houses. See H.C. 619, 1983—: Parliamentary and Health Service Commissioners Act 1987.

*' Re Fieteher's Application [1970] 2 All ER. 527. CA: ante para. 34-008.
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investigation*? and has failed to exercise his discretion 10 accordance with the
standards set by the courts in reviewing the exercise of discretionary powers.™
Reform

To the extent that, in many cases. the Pariiamentary Commissioner has
achieved redress for individuals where otherwise they would have been left
without a remedy. his office must be reaarded as tulfilling o pselul function. In
A number of ways. however. that usefulness might. it is thought. be increased. To
allow complaints (o be made directly 1o the Commissioner rather than through
Members of Parliament. and to give greater publicity to his activities might help
to raise the public standing of the oftice.

The rule that complaints can only be made through a member has 10 some
extent been circumvented by the practice of forwarding complaints sent to the
Commissioner (o the complainant’s member and seeking his agreement 1o the
Commissioner dealing with it The exclusion Irom his jurisdiction of personnel
matters in the civil service and the commercial and contractual dealings of the
Government has been regularly criticised by the Commissioner and the Select
Committee and by Justice.™ The Government. however. so far reminns
unmoved.

Health Service Commissioners™

The solution adopted in the Parliamentary Commissioner Act 1967 for dealing
with complaints against the sdministration has been extended by subsequent
legislation to the National Health Service. Three Health Service Commissioners
for England, Wales and Scotland were established in 1972 and 1973.%7 Since their
inception all three posts have been held by the Parliamentary Commissioner for
Administration. With some slight variation between the 1972 and 1973 Acts. the
Health Service Commissioners may investigate alleged instances of malad-
ministration arising out of the provision of medical services under the National
Health Services by a wide range of boards and authorities. Until the legislation
of 1996 no action taken solely as a result of a clinical judgment could be
investiguted. Complaints may he made directly by a person aggrieved and need
not be forwarded by a Member of Parliament.

Reports on maladministration within the Healih Services have dealt with
individual complaints relating o delays in admission to hospital. failure ©
indicate to patients that they may refuse to be examined in the presence of
medical students and alleganons of operations carried out without consent. as
well as more general matters such as the failure of health departments to issue
adequate warnings to doctors and parents on the dangers of whooping cough
vaccine.™

2 Rov Parligmentary Corunissioney jor Administration ex p. Dver [19941 1 WLR.621.CAIR v
Pariiamentary Conunisstoner x p Balchin [1997] C.O.D. 146.

W anre. para. 31-008.

“ Our Fettered Ombudsman (1977).

 Cmnd. 3274 (1981

P Giddings. “The Health Service Ombudsman after twenty five vears and The Health Service
Ombudsman: reports on clinicai tailings,” (1999] P.L. 200 and 389.

7 National Health Service (Scotland) Act 1972 National Health Service Re-organisation Act 1973.
The current legislation is the Health Service Commissioners Act 1993, as amended by the Health
Services Commussioners ( Amendment) Act 1996 and_ the Heaith Service Commissioners (Amend-
ment) Act 2000

* Parliamentary Commissioner for Administration, c.}Lh report, Whooping Cough Vaccire (1977).
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Commissions for local administration®

The Ombudsman system was exiended to locai government by the Local 34-016
Government Act 1974 which established two Commissions for Local Admini-
stration. one for England and one for Wales.*® The Parliamentary Commissioner
is a member of each of the Commissions. The jurisdiction of the Commissions
extends to local authorities. police authorities. other than the Secretary of State,
and other public bodies. Complaints of maladministration must be referred to the
commissioner responsible for the area in guestion through a member of the
authority against which the compldint is made. If. however. a member refuses to
refer a complaint the local commissioner may proceed to investigate it—as
nappened. for example. in K. v. Local Comnussiener for Administration for the
North and East Area of England ex p. Bradford Merropolitan Cirv Council *' The
reguirement of an initial reference 10 a member of a local authority is justified on
the ground that it affords the authority an initial opporunity o remedy un aileged
wrong before a commissioner becomes involved. It is also said 1o protect the
commissioners from being overwhelmed by unsubstantial complaints. The Act
expressly provides that a local commissioner cannot guestion the merits of &
decision taken without maladministration (section 34(3)). In the Bradford Case
Asupra) Lord Denning M.R. said. “Parliament did not define “maladministration.”

It deliberately lefl it 10 the ombudsman himself 10 interpret the word as best he
could: and to do it by building up & bodv of case law on the subject.” His
Lordship then quoted~the Tist of examples given by Mr Crossman. It was, he
added. “u long and interesung list. clearly open-ended. covering the manner in
which a decision 15 reached or discrenion 1s exercised: but excluding the merits
of the decision itself or of the discretion itself.” A Commissioner cannol deal
with & complaint relating 1o any action in respect of which the person agerieved
has 4 right of appeal or review. whether 10 the Courts or 1o a Minisier. or any
other remedy by way of legal proceedings unless the commissioner is satisfied
that 1t would be unreasonable to expect resort to be had 10 that right or rem-
edy.

Initially the effectiveness of local commissioners was limited by the inter-  34-017
pretaton put by the Courts on section 32(3) of the 1974 Act which allowed local
authorities 10 withhold documents on the ground of public interest*” That
shortcoming has been remedied by amending legislation ** A second weakness
(shared by other Commissioners. with the exception of the Commissioner for
Complaints in Northern ireland) is that they have no power to remedy injustices
caused by maludministration. Local authorities are merely required 1o consider
any reports submitted o them and notify the appropriate commissioner what
action. if any. they propose 10 take. In a number of cases where commissioners
found maladministranon local authorities have refused to take any action. ™

© D. Foulkes. “The Work of the Local Commissioner for Wales™ 19781 PL. 264. D, C. M Yurdies,
“Local Ombudsmen in England™ [1983] P.L. 522. Tie Locad Ombuidsman—a revies of the first i
vears tustice Report, 1980,

“"The Local Government (Scotand) Act 1973 similarly established @ Commussioner for Local
Admumisiration m Scotland. In Northern Ireland local government 1+ within the Jurisdichion of the
Commissioner for Complaints. Under the Loca Government Act 2000 the power 1o investigate
uncthical behaviour which in England is vested i the Standards Board 1s. in the case of Wales. vested
in the Commission for Local Administration. ss.58—74.

*'[1979] Q.B. 287. CA.

** Re a Complaimt against Liverpool Cirv Councii [1977] 1 W.L.R. 995, DC.

** Local Governmeni Planning and Land Act 1980, s.184."

* 92 cases (out of 1.500) over 10 vears.
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The Local Government Act 2000, section 92 extends provisions for dealing
with maladministration by all owing local authorities to make a payment or
provide some other benefit to a person whom they think has been or may have
been adversely affected by any action taken bv them or on their behalf which
may have amounted to maladministration. Thus a complainant may be compen-
sated without approaching the commissions for local administration. The power.
here. to compensate relates 1o being “adverselv affected” whereas the commis-
sion’s jurisdiction relates o “injustice”™ cuused by maladministration. presum-
ahly u stricter requirement than that of being adversely atfected.

Conclusion

There can be no doubt of the continuing populanty of the Ombudsman
concept. It is offered as a solution to every prohlem. The buanks and insurance
companies have. for instance. introduced their own voluntary systems of dealing
with complaints ©y an Ombudsman.

Statutory ombudsmen have heen created to deal with complaints in various
areas relating o fnancial services. now under the ane umbreila of the Financial
Services and Markets Act 2000. The Courts and Legal Services Act 1990 ¢created
iwo ombudsmen. a Convevancing Ombudsman to deal with compliamts ubout
licensed convevancers and a Legal Services Ombudsman to deal with complaints
relating 1o legal professional bodies. The Pensions Ombudsman created by the
Social Security Act 1990 is in fuct a tribunal with a power to make legally
hinding decisions and is subject to the junsdicuon ot the Council on Trnbunals.*”
The very word is used indiscriminately to describe almost anvone with a power
to investicate complaints—tor example the non-statutary Independent Com-
plaints Adjudicutor to whom prisoners may complain is often so called.™ To the
widespread national adoption of the concept’’ can now be added its adopuon by
the European Union. The Treaty of Maastncht provided for the appointment of
an Ombudsman by the Eurspean Parliament: Arucle 195 [ 138e]. Citizenship of
the Union includes the right to raise complaimts with the Ombudsman: Article 21
[Bd].

But it should not be overlooked how firmly governments resist attempts to
extend the jurisdiction of the Parliamentary Commuissioner into the very ureas
where it might be thought that he could be effective. It is difficuit to aveid the
feeling that the “filtering™ or “screening” of complaints by members of Parlia-
ment and councillors has little to do with concern for the best interests ot the
complainants. Nor should 1t be forgotten that the provision of a remedy may he
a poor substitute for the elimination ot a problen. o

A, T Brady [1991] PL. 7. Pensions Schemes At 1993, s5.145-151. -
“ gnre, para. 24-032. A distinct appointment from that of Chief Lrspector of Prisons. the first iwo
noiders of whicn office. Judge Stephen Tumin and Sir David Ramsbotham, caused successive
governments embarrassment by their damning reports of conditions in prisons.

7 ante-para. 24-006 0. 15
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CHAPTER 33
DEPENDENT TERRITORIES'

f 1. THe BRITISH ISLANDS

THe Briush lslands consist of the United Kingdom. the Isle of Man and the
Channel Islands = The Isle of Man and the Channel Islands are neither part of the
United Kingdom nor are they coloniesi-but they are part of Her Majesty s
dominions. and persons born in them are Briush ciuzens by birth. For the
purposes of the British Nanonaiiy Act 1981 they are treated as part of the United
Kingdom.

The Umited Kingdom's ratificavon of the European Convenuon on Human
Rights in 193] extended 10 the Channel lslands and the Isle Man. The unwilling-
ness of the Isle of Man 1o abandon corporal punmishment of juveniie offenders
despite the decision of the Human Rights Court in Tvier v. United Kingdom® led
to the aboliton of the right of individual petition in the case of the island.

The inciusion of the Channeli isiands and the lsie of Man in the EEC presented
consttuuonal. administrative and economic difficuluies. Accordingly. afier con-
sultation with them. the Uniied Kingdom sought for the isiands arrangements
short of full membership. and proposed & form of association under Article 238
of the Treatv of Rome. now Arucle 310

Isie of Man~

The Isie of Man was formerly under the suzerainiy of the Kings of Norwav and
Scotland. bul Kings of Engiand exercised some degree of control over the island
after 1290 (Eéward 11, and the 1sland finally came imto the allegiance of the
Engiish Crown in 1299 (Henry V1. 1t was held more or less independenthy® by
the Swaniex family (Earls of Derbyvi as Lords of Man under letiers patent until
1736. when 1t passed 10 the Duke of Atholl The Crown bougnt out the Duke's
recaliies and customs nights 1n 1765.° To these were added the ecclesiastical
patronage and other general manorial nehis in 18237 The island has retaimed jte
ancient internal constitunon as modified by statute,” and has legislat e aulonoms

The title 10 this Chapter s used as & convement deseripuon kot & number o termiones of differen:
legal status. gzspite the Government's decision 10 refer for the Tulure 1o Ihe remManing colomes as
OV CTSEeas 1@ITHONSS ratner than depcna:m lerriones
- Interpretation Act 1976, «.2 and Sched. |

(1978 2 EHR.R | See supra para. 23032
“See Tue Brinsh Commonwealiz: Deveropmen: of i Laws and Consttinons, | The Unttee
Aengdenn. pp 485 er seqg. by DO € Hollandy: Repors or wie Commmnsswn on the Ish e Men
Consnineny (1959, (Charrman. Loré MacDenmotts Reporr of me Jom: Workiie Farr or tie
Consunnonal Relaionsinp penveen the Isic of Man and the Uniied Kingdon (1969, Revad Coninns-
sconon the Constuunon 1964=1973 (Kilbrandor 1 t1973) Cmnd. 3460, 1. Part X1 O, Kinles, “The Isle
of Man.” Guardian Gazetre, Januann 235, 1U7§

" Although appeal lay to the Privy Council: Cf rastean == Corrm (17160 1 PV ms, 3020

"Isie of Man Purchase Act 1763,

" Duke of Atholl's Righis. Isic of Man. Act 1823

Tee Isle of Man Constwnon Acts 196) 1o 1971, passed by the Manx legislature largeiv 1o
implement recommendauons of the MaeDermott Commussion (1959,

(7%}
N
L
(=]
=

i

5002



7hH8 DEPENDENT TERRITOURIES

in most respects. The isiand iy, Dowevern o et theory sumect o the sutnoro
af the Umited Kinggom Paslinment. sithougn Wesiminseer
o the Isle of Man is. i pracucs, “Csine! =1 70 Such maders Jds delanca. posidl
ervices. wirgless elegrapny. Jopy-rgnl. Aerehant senrms o s saation.
Not bemng part of the Uy« ol Parbiamient
2XCcepl where (018 neiadeu T SNINESHIN oY ecessary  ampueiion.
Statutes may be extenced 1o e isiana by Deder i Counetd,

The iemislature s anowi ds e Court or Tvnwald. = Legmiaoon ma e
imnated 10 2rther brancn of the stattire Leosiative Council ang clouse o
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of the Channel Islands is still the ancient custom of the Duchy. the principal
authority being Le Grand Coustumier du Pavs et Duché de Normandie which
was compiied in the thirteenth century

The islanders. though loyal to the Crown. affect 10 recognise the Sovereign
onlv in right of the Duchy of Normandy. and they deny the right of the United
Kingdom Parliament or the Queen in Council to legislate for them without the
consent of the States (the legislaiures) confirmed by registravon in the Jocal
Roval Court.'® There 18 do real doubt of the legislalive competence of Parha-
ment. which legislates for the islands in such matters as cusioms and excise. the
armed forces. extradition. fishenes. telegraphs. Post Office. copyright. merchant
shipping and civil avianon: but the efficacy of legisiauon by prerogative Orders
in Council 1s uncertain. In pracuice. the consent of the States (lemslawures) 1s
obtainec and the Act or Order 1s regisiered. the islanders assering—contrary (o
the British view—that 1t 15 the local registravon which gives 1t Jegal effect.
Statutes may be extended 1o the Islands by Order in Council.

The Crown appoints 2 Lieutenant-Governor for each oi the Bailiwicks of
Jersev and Guernsey.'” who summon the States and have powers. subject 10
the Home Secretary and the Secretarv of State for Defence. n relavon to the
preservanon of peace and defence. The Home Secretary was tradivonally the
channel of communication between the Channel Islands and the Crown. a role
recentiv transferred to the Lord Chancellor's Department.

Appeal lies as of right in civil cases from the courts of Jersey and Guernsey 1o
the Judicial Commitiee of the Privy Council.™ There 15 no appeal to the Judicial
Committee as of nght i criminal cases: but 1t was held 1 Renowr v Aarney-
General for Jersev' that the prerogative power 1o grani special leave 10 appeal
had never been relinguished. although special leave would only be granted where
there was a grave miscarmage of justice,

Both the Isle of Man and the Channel Islands were named 1 a report published
n June 2000 by the Orgamsanon for Economic Co-operation and Development
among # group of 23 tux havens which are alleged 1o harm internatonal trade and
mvestment by offering sheiter 10 s dodgers. The United Kingdom government
welcomed the report but it is not clear what power 1t has 10 force changes.

Il TERRITORIES OF THE COMMONWEALTH™"

The British Empire
This name has now falien into disuse. For a long nme 1t was emploved 1o mean
all terrories over which the Crown exercised or claimed some degree of control.

01 carnage between two countnes for the purposes of the imernanonal consention 1o which effect was
aiven in the United Kingdom nv the Carmiage of Gooas hy Road Act 1963 To hoid otherwise would

make nonsense of the Convention: 1t was “nat nelprul” 1w look at the general low o decude the
auestion: per Dillon L. at 827,
See tunner R E M. “Tire dervey incwient of A8 Re Dame!” 11984 100 LQR 44

Alderney and Sark are dependencies of Guarnsey. See AL Rode Careret. The Sion of Sark
(19561
“ For the early mstory of appeals. see J. H. Smth. op. cii pp 4 ¢f seg.. 63 e veg
111936) ALC 445, For later cases. see Chn - The King. The Times. November 8. 1951 Maniev-
Castnur . Ane-Gen. for Jersey. The Times. February 12, 1963 tlersev law and pracuce apply): Vaudmm
v Hamon [1974] AC. 569 (apphicauon of Lo Charte aux Normans 1314 10 law of property in
Sark ) .
¢ See further on general matters. Sir William Daie: The Madern Commanwealth (19831 Sir Kenneth
Roberts-Wray, Commnonwealth and Colomal Lav (19661 Chaps | and 20 §. A. de Smith. The

L]
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viz. the British [slands tincluding the Umted Kingdom). Briush India. British
colonies. protectorates. and those seif-governing coionies which in the early part
of this century came to be known as the Dominions. The expression probably
incluged protected swites but not mandated (later trust) terntories.

The sixteenth and seventeenth centuries saw some coionial expansion. mainly
tor the purpose or trade. Engiish colomai expansion was the result ol private
cnterprise and not government policy. [t Brinsh subjects ok possession of
trerritory by settlement. the authority ot the Crown extended to them: 1f they ook
by conguest. thev icquired tor the Crown.®" The zarliest coionial constitutions
vere letters patent [0 4 Dropriefor or COMpany. authonsing him or 1t w rade and
exercise junsdictuon within the area. “Roval™ colonies. in which the direct
aovernmental authority was the Crown, came later. the first berng Virmimia in
1624 It was clear thut Parliament had jurisdiction in settied coionies. and the
common law extended to setilers all the constutnonal rights of Englishmen. The
prerowialve wis more 2xiensive i conquered colonies, which in the nrst mstance
the King could govern us he pleased. but the King could not without Parliament
ke away constitutonal rignts that he nad grantea.” Central polideal control
aver the colomes was vested 1n the Privy Council. which formed committees for
rrade and plantations. Parliament intertered chieliy in revenue matters and the
passing of Acts of rade and navigagon.

With the American deciaration o independence 1n i 776 Britain lost |3 North
american colonies. She iearmed by this experience. and retaimed and deveioped
“the second Brniush empire.” which expression covers the period from the foss ot
the Amencan colonies o the deveilopment of colomal self-government in the
middle of the mineteenth century. The mamn common law prineiples reluting o
solomal covernment were established by the middle ot the zignteenth century 1n
such cases as Campbeit v Hall .~

The expression “the third British Empire” 15 sometimes used to descnbe the
oenod of the development of seif-government in certain cotonies. ¢ 2. in Canada.
Australin und New Zealand. from the mmddle or ine mineteenth centwry (o the
formal recognition of Dominion status by the Statute of Westminster 193 1: and
‘he nume “fourth Briush Empire” has been given to the looser associaton of the
Commonweaith since the ena ol the Second Worid War,=

Her Majesty's dominions

These are il territores under the soverewgnty of the Crown. X svnonvm
somenmes used s UBrinsh cerritory.” The expression would net ordinanh
mclude protectorates=" or rust remitonies. although it might do so for the pur-
poses of particular statute. -~

; . S 1 } .
ocabiany or Conencnweaith Refations 1954y There are statutory dzhminons for particular pur-
p0ses ol some of the expressions used 10 this secron.

2 Cumpbeii v Hall (17740 0 Cowp. 204: 11773y 20 S0 Tr. 287, 322-3
fCalviny Case 11609 7 CoRep. [ wt Th. Later this was taken 1o mean. when representative
nstiutions nad been zranted.
77 1 Cowp, 204,

" post, Chap. 36.

/. Roberts-Wray, op. cie. p. 23, where sovereignty in the sense of ownership is distinguished from
sovergignly n Ine sense ot vovernmentai power. In the later sense. the Crown mav be said to have
SOVETEIZNLY 1N protectorates.
% .z, reciprocal enforcement of foreign judgments.




-r
TERRITORIES JF THE COMMONWEALTH 771

At common law it was said that the Crown was one and indivisible throughout
the Sovereign’s dominions, and the King was everywhere present in his domin-
ions.” Thus in Williams v. Howarth® the Privy Council held that the debt due
from the Government of New South Wales in respect of the pay of a soldier who

had fought in the Boer War (when New South Wales was a colony) was '

discharged by the payment of a smaller amount from the Imperial Govzmment.
But in R. v. Secretary of State for Foreign and Commonwealth Affairs ex p.

Indian Association of Alberta,** the Court of Appeal held that the doctrine of the

indivisibility of the Crov : no longer represented the law, and hence an English
Court could not grant to the Indian peoples of Canada a declaration relating to the
treaty obligations entered into by the Crown. In each of its realms the Crown is
now answerable only for obligations relating to that realm. Lord Denning M.R.
thought that while it had been “a settled doctrine of constitutional law that the
Crown was one and indivisible” in the ¢ighteenth and nineteenth centuries,* a
change had occurred in “the first half of this century—not by statute—but by
constitutional usage and practice.”** The Master of the Rolls referred in partic-
ular to the definition of the status of the relationship of the United Kingdom and
the Dominions adopted in 1926 at the Imperial Conference. Kerr and May L.JJ.
traced the recognition of the divisibility of the Crown to the nineteenth. century.
In support of their view they relied on the decision of Page-Wood V.-C. in Re

Holmes™ that a petition of right relating to land in Canada could not be heard in
an English court,

British possessions

They are any parts of Her Majesty’s dominions exclusive of the United
Kingdom.**

reegtyy 1M

British colonies

These are any parts of Her Majesty’s dominions excluding the British Islands,
and excluding independent members of the Commonwealth, their provinces and
states.*® Formerly persons born in a British colony were citizens of the United
Kingdom and Colonies by birth. After the coming into effect of the British
Nationality Act 1981 such persons become British Dependent Territories citizens
or British Overseas citizens.”” Acquisition of Biitish Dependent Territories cit-
izenship by birth after the commencement of the 1981 Act is-limited to the
children of a parent already possessing that citizenship or being settied in a

* See Amalgamated Society-of Engineers v. Adelaide Steamship Co. (1920) 28 C.L.R. 129; Re
Bareman's Trusts (1873) LR. 15 Eq. 355; Re Oriental Bank Corpn. ex p. The Crown (1884) 28 Ch.D.
643, cf. post, para. 36-022.

“ [1905] A.C. 551. See H. V. Evaut, The Royal Prerogative (1987) Chap. 9. -

"' [1982] Q.B. 892, CA: pet. dis. 937 [not for| “any technical.or procedural grounds [but because of]
the accumulated reasons given in the judgment of the Court of Appeal™ per Lord Diplock. See

turther. Paul Jackson. “The Crown: Some Recent Proceedings™ (1982) 7 Holdsworth Law Rev.
9l.

2 Arp. 911 and p. Y17,

W ALp. 916. 2

4 (1861) 2 John & H. 527. See also Arr.-Gen. v. Grear Southern and Western Ry Co of Ireland [1925]
A.C. 754 R. v. Secretarv of State for the Home Department ex p. Bhurosah 11968] 1 Q.B. 266:
Mellenger v. New Brunswick Corpn. [1971] | W.L.R. 604. .

“* Interpretation Act 1978, 5.5 and Sched. 1.

" ibid.

"7%5.23 and 26.
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dependent territory.™ Inhabitants of Gibrahar™ and the Falkiand Islands™ urc.
exceptionally. entitled to British cituzenship.

British protectorates

These were territories under the protection of the Crown. They were not
British territory. and did not form part of Her Majesty's dominions. The Crown
was responsible for their defence and external affairs. Intermally some were
administered in a similar way to colonies (“protectorates” in the strict sense).”!
These are now all independent. Others were administered. with varying degrees
of British supervision. by their native rulers (“protected states™).** They arc
specified in the British Protectorates. Protected States and Protected Persons
Order 1982 Their inhahitants. if they have not acquircd the citizenship of an
independent Commonwealth country have the status of British Protected Per-
sons.*

British trust territories

These were former mundated territories whose administration was entrusted o
the Crown by the allied and associated powers i 1919 10 be executed on behul!
of the League of Nations. After the last war they were administered under the
name of trust territories by the United Kingdom or other Commonwealth govern-
ments on behalf of the Crown in accordance with the Charter of the United
Nations. Trust territories were not British terrizory, and Jdid not torim part of Her
Majesty’s dominions.** All have now acquired independence. Their inhabitants.
unless they have acquired the citizenship of an independent Commonwcalth
country may have the status of British Protected Persons.®

Dependent territories

This was a non-technical term which came into use to refer to all territories in
the Commonwealth which were not independent. It is a convenient way of
referring to colonies. protectorates, protected staies and trust territories. It has
received statutory recognition in the British Nationality Act 1981, $.50(1).7

¢ 15, See similar restrictions on acquisition of British citizenship: anre para. 23007 Restoration
of British citizen was promised in a White Paper (Cm 4264) 1n 1998 post para. 35-032.

* British Nationality Act 1981, .5,

“© British Nationaity (Falkland Islunds) Act 1683,

3 Where the Crown had acquired jurisdiction in a foreign country by treaty. grant or other lawtul
means, this junsdiction was exercised under the Foreign Junsdiction Act 1890 treplacing the Foreign
Jurisdiction Act 18433: sae R, « Kerer [1040] ¥ KB, 787: Nyali Lid v. An-Gen. [1956] | Q.B. 1.CA:
Ex p. Mwenva [1960] | Q.B. 241, CA. See further Hall. Foreitn Jurisdiction of the Britsh Crown:
Jenkyns. British Rule and Jurisdicuon bevond tie Seas

*2 Mighell v. Sultan of Johare 11894] 1 Q.B. 149; Duff Development Co v cleman Governmeni
[1924] A.C. 797. HL: Sultanr of Johore v. Abubakar Tunku Aris Bendahar [152] AC. 318

41 No, 1070, made under the British Nationality Act 1981: amended by British Nationality (Brunel)
Order 1983, No. 1699.

4 British Nationality Act 1981, 5.38 and s.50(1).

“*H. Duncan Hall. Mandates. Dependencies and Trusteeship: Clive Parry. “The Legal Nature of
Trusteeship Agreements™ (1950) B.Y.LL. 164.

“ Note 44, anre.

47 Sched. 6 lists as British Dependent Territories: Anguilla. Bermuda, British Antarctic Terrory.
British Indian Ocean Territory. Cayman Islunds, Falkland Islands and Dependencics. Gibralar. Hong
Kong. Montserrat. Piteairn. Henderson. Ducie and Oeno Islands, St Helena and Dependencies. The
Sovereign Buse Arcas of Akrotiri and Dhekelia (as defined in the Cyprus Act 1960, s.201)). Turks and
Caicos Islands and Virgin lshands.
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Dependencies

This too was not a technical term.*® [t was sometimes used in the same sense
as “dependent territories” (ante). but was not popular there. 1t is better applied
to miscellaneous territories, such as a territory dependent placed under the
authority of another (e.g. Ascension Island and Tristan da Cunha as dependencies
of St. Helena); British possessions which are so small as o be virtually unad-
ministered (e.g. the Great and Little Basses and Minicoy): and similar outposts
under the jurisdiction of independent members of the Commonwealth. It has
received formal recognition by its use in the British Nationality Act 1981.

The Commonwealth

In 1884 Lord Rosebery said in a speech in Australia that *the Empire is a
Commonwealth of Nations.”* The name “British Empire” began to fall into
disfavour between the Wars in those countries that were acquiring independence,
and “the British Commonwealth of Nations™ or “British Commonwealth”*'
came into use. either as synonymous with the whole British Empire, or as
referring to the independent parts as in “the British Empire and Common-
wealth.” The *British Commonwealth™ then ousted “the British Empire” almost
completely in popular usage. The Asian and African members, however, pre-
ferred “the Commonwealth™® simply and this last name on acccunt of its
shortness has come into general favour, except perhaps in the Commonwealth of
Australia where it is ambiguous. The term now usually includes dependent
territories as well as independent members.

Independent members of the Commonwealth®'

This expression covers—in addition to the United Kingdom—those countiies
Jill in the Commonwealth whose “Dominion status™ was recognised by the
Statste of Westminster 1931 (now Canada,™* the Commonwealth of Australia®
and New Zealand): and those former dependent territories that have since been
cranted independence by special statutes, e.g. India. Sri Lanka (Cevlon), Ghana
(Gold Coast) and Nigeria. and whose membership has been agreed by the other
members of the Commonwealth. Sometimes they are called “members of the
Commonweaith™ or “Commonwealth countries.” Citizens of these countries are
Commonwealth citizens under the British Nationality Act 1981, section 3.

it also now includes Mozambique and Cameroon which joined the Com-
monwealth in 19935 without any former links with the Crown,

i Re Marvon-Wilson's Estate [1912] | Ch. 55. 66, per Farwell L.J.; Re Brassev's Settlement [1955]
! W.L.R. 192: [1955] | All ER. 577.

“ +f say that these are no longer colonies in the ordinary sense of the term. but I claim that this is
A nation. . .. There is no need for any nation, however great, leaving the Empire, because the Empire
i« 1 Commonwealth of Nauons™: Robert Rhodes Jumes. Rosebery { 1963). p. 196. Lloyd George also
nsed this expression at the Imperial War Cabinet in 1917.

7 Anglo-Irish Treaty 1921,

1 J.X. Merriman (Prime Minister of Cape Colony) in the 1880s: General Smuts at the Imperial War
Cuonterence 1917,

2 Nehru, 1943,

“* See past, Chap. 36,

4 The provinces of Cunada and the states of Australia are sut generis: see Mellenger v. New
Brunswick Development Corporanon [1971] 1 W.L.R, 604, CA: ¢f. Canada Act 1982 and Australia
Act 1486,

*ibid.
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1. BrimsH CoLoniEs™

Introduction

The Crown is immediately related to a colany® as Sovereign. Colonies are
under the sovereignty of the Crown both in the sense of covernmental power and
in the sense of ownership or belmlging."‘ The duty of the Crown to afford
protection to citizens of colonies is one of imperfect obligation and 1s unenforce-
able in the courts.™

The constitution of a colony is contained in several documents The basic
instrument is usually an Order in Council or letiers patent. but sometimes an Act
of Parliament. This provides for the government of the colony. and generally
includes provisions relating 1o the composition and powers of the lezislative and
executive councils and the superior courts. Letters patent constitute the ofiice ol
Governor and define his duties and powers. Royal instructions. issued from tnme
(o lime by the Secretary of State. prescribe the manner in which ihe Governor
10 exercise his funcuons. A Royal Commission appoints the Governor for e
ume being.

The central purpose of British colonial policy at the end of the last war wus
stated 1o be to guide the colonial territories Lo responsible seli-government within
the Commonwealth in condinons that ensure 1o the people both a fair standard of
living and freedom irom oppression from any quarter. The Secretary of State i~
ultimately responsible for their government. but this is discharged by a Governor
or Administrator working through the civil service. The remaining dependent
lerritories are now few. They include the colonies of Gibralar.”' the Fulkland
Islands.®' St Helena®® in the South Atlantic, Pitcaim® in the Pacitic. and several

** Dale. ap. cit. pp. 305 er seq. Sir Kenneth Roberts-Wray. Commaonwealth and Colonial Law (1966
Cianging Law in Developing Countries (ed. J. N. D. Anderson, 1963): Sir Hilary Blood. The Smaller
Territories (1958); Sir lvor Jenmings, The Approach 1o Self-Government (1956): Sir Keith Hancock.
Colonial Self-Government (19561, 0. Hood Phillips, " The Making of a Coionial Constitution™ {19554
71 LQR. 51

For the history, see Holdsworth. History of English Law. Vol. X1 pp. 35-139. 229-267: A. B. Kenth.
Responsible Covernmen: in the Dominions (2nd ed 1928): C. E. Camington. The British Qverseas
(19501: Sir Alan Burns, fn Defence of Colonies: Jahn Bowle. The Imperial Achievement (1974): W. 1D,
Melntyre, The Commonwealth of Nations: Origin and Impact | 1977). See also Forsyths Cases and
Opinions on Consitutional Law (1869); Opinions on Imperial Constineona! Law. ed., D. I
O Connell aad A. Riordan (Melbourne. 19711, For future developments, sec Parinershp for Piogress
and Prosperirv: Britain and Overseas Territories (1988, Cm. 4204).
*7 anre. para. 35-007.
% Qee oo Tito v Waddell (No. 2) |1977] Ch. 106 (Megarry V.-C.): obligation of Crown in respect
ol extraction of phosphates in Ocean lsland was governmentak. not fiduciary: Buck v. An.-Gen. | 1965]
Ch. 745, CA: if Crown werc u trustee of certain lands in Sierra Leone. such trust could not be
enforced 1n English counts.
* Mutasa v. Ar.-Gen. [1980] Q.. 114,
* Ceded by Spain under the Treaty of Utrecht in 1713, Spain for some years has been agnating for
its return.
! Sovereignty long disputed by Argentina. The British Government insists that the United Kingdom
title is derived from early settlement. reinforced by formal claims in the name of the Crown. and
completed by open. continuous, effective and peaceful possession. occupation 2nd administration ol
the islands since 1833 (save for the 10 weeks of forcible Argentine occupation in 1982). Further. the
cxercise of sovereignty has consistently been shown to accord with the wishes of the islanders: Fiftlh
Report from Foreign Affuirs Commitiee, Session 1983-84: Falklund Islands: Observations by Her
Majesty'’s Government (HM.S.0.. 1985).
2 Settled in 1659: recapiured from the Doteh after short interruption in 1673,
v Settled in 1790 by mutineers from H.M.S. Bounty.
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Caribbean islands acquired in various ways.** The total population of all these
territories is in the region of 189.000—ranging from over 60.000 in Bermuda to
34 in Pitcaim.

Hong Kong

By contrast, the former colony of Hong Kong had a population of around six
million. The territory consisted of land ceded by China in 1842 and 1860 and
partly of land leased in 1898 for 99 Years. With the approaching end of the lease
negotiatic s began between China and the United Kingdom over the future of the
colony. The agreement between the two states was given effect in the United
Kingdom by the Hong Kong Act 1985 under which British sovereignty over the
entire territory would end on July [. 1997.%% A new type of citizenship—British
National (Overseas)—was created for the inhabitants. This citizenship gave no
right of abode but it dia confer a right to a British passport. Subsequent uncase
at the plight of certair groups of residents in Hong Kong atter the handing-over
to China and pressure exerted particularly in the House of Lords led to three
further statutes. The British Nationality (Hong Kong) Act 1990 authorised the
Secretary of State to register up to 30,070 persons and their dependents as British
citizens, on the recommendation of the Governor of Hong Kong. It was hoped,
or believed. that the security of possessing British citizenship would encourage
this group (whose presence was important for the territory’s economic develop-
ment) to stay in Hong Kong. The Hong Kong (War Wives and Widows) Act 1996
conferred British citizenship on a group of women believed to number between
50 and 60 by virte of having been married to a husband whose war service
would have entitled her to residence in the United Kingdom if sull so married.
Finally the British Nationality (Hong Kong) Act 1997 conferred British nation-
ality on those British National (Overseas) citizens who failed to acquire Chinese
nationality because of their non-Chinese ethnic origins. This group was estimated
to number between 5000 and 8000 and it was argued that a moral obligation was
owed to them because they were largely descendants of people who had settled
in Hong Kong in the service of the Crown as soldiers and civil servants from
other parts ol what was then the Empire. particuiarly from I[ndia.

In pursuance of the dual policy of political advancement and economic
development. the United Kingdom Parliament has provided large sums of capital
for economic development and social weifare in the colonizs and other dependent
territories. Political changes in the direction of self-government or independence
have indeed been so rapid in recent vears that they have outstripped economic
and social deveiopment: and the constitutions of particular territories are nowa-
days so transitory that it is impracticable to describe them here individually.

Colonies may be classified according to the manner in which they were
acquired. which may have been: ii) by sertlement in territory where there was no
population or indigenous peoples. or (i) by conguest or cession of territory
having an organised society. (The terms of Iny treaty of cession do not give the
inhabitants of a colony richts which are enforceable in the local courts or by the

“ The surviving colomes arc described 11 H. Ritchie, The Las: Pink Bits (1997,

“ Reports on the implementation of the Sino British Jomt Decluration that led w the present
arrangement (One country, Two svstems) are made at six monthly intervals to Parliament by the
Seeretary of Swte: ey, Cm. 3067, covennge July-December 2000.
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Prive: Council.*) This distinction. which came to be recognised in the sov
cnteenth century.”” affects the constitutional position of the colony. expecially the
legislative power. It also determines the system cf private law that prevails in o
given colony. But both the private and the public Jaw are subject 1o legislative
changes. so that this disunctior. is now largely of historical interest,

A more modern classification 1s that into (i) colonies possessing responsibie
government (commonly called “seli-governing colonies™ ). and (ii) coiomes no
possessing responsible governmeni (“non-seli-governing colonies,” formerly
known as “Crown colonies™). This dislinction rests on whether or not the
executive is responsible for most purposes Lo the colonial legislature (1o the lower
House if that legislature is bicameral). Any remaining non-self-governing termto-
ries would be those with very small populations.

Settled colonies™

Setllement might be by: (i) occupation by British settlers under the authorisa.
tion of the Crown, ¢.g. Canada (excluding Quebec and Ontario). the Austrabian
colonies™ and some of the West Indies: (ii) recognition by the Crown. as Brinsh
territory, of unauthorised settlements by British subjects, e.¢. British Hondur: .
the Pitcairn Islands and Tristan da Cunha: or (i) formal annexation of unin-
habited islands or uninhabitable Arctic or Antarctic areas, e.g. some of the Pacific
Isiznds, the Isles of Northern Canada. the Ross Dependency of New Zealand. the
Falkland Islands and the Brivh Antarciic Territory.

British settlers ook with them the common law of England™ and the stawne
law as existing at the time of settlement. Sabsequent Acts of Parliament did not
apply 10 the colony unless they were expressed 1o apply to that colony or 10
colonies generally.” The law. whether enacted or unenacted. that the settlers
carried with them was only such as was apphcable to their new situation and
suitable to the condition of a young colony.™ ' '

Conguered and ceded colonies™

Cession was usually the result of conquest. The varieties of acquisiion hy
these two means were: (i) conguest only: (il) conquest on terms of surrender:
(ili) cession by treary with a civilised state. e.g. Grenada: (iv) voluntary cession
by the inhabitants. e.g. Malta. Fiji. The Privy Council in Sammui v. Strickland™
said that colonies acquired by voluntary cession. or by cession after conguest.

* Winfar Enterprise (H.K.) Co. Lid v. Att.-Gen. nf Hone Kong [19685] A C. 733, PC.

“7 See. e.¢. Calvin'’s Case (1709) 7 Co.Rep. |: Blankard v. Galdy (1693) 2 Salk. 411.

" As this topic 1s now mainly of historical interest. no distinetion is made in the examples given
between existing colonies and territories that have acquired independence since the last war.

** Penal settlemenis may have constituted a separate kind of slony: see per Eggleston ). in Newben
V. The Queen [1965] 7 FL.R. 34, 39: and see (1965) 1] A.LJ. 409 er seq.

™ Pictou Municipaliry v. Gelderr |1893) A.C. 524. Tito 1. Waddell (No. 2) [1977] Ch. 106. 132. per
Sir Robert Megarry V.-C. “The English concept of perpetuities arrived at Ocean Istand with the flag,
a blessing thar the Banabans may not then have appreciated™; (ibid. al p. 220)

2 Memorandum (1722) 2 PWms. 74: New Zealand Loan Co. v. Morrison [1898] A.C. 340

7 Whicker v. Hume (1858) 7 HL.C. 124, 161, per Lord Cranworth. In settled colonies where there
was a small indigenous population.. the native law might still be applied 1o the natives, e.¢. the Maoris
of New Zealand: see Hoani Te Hewheu Tukine v. Aotea District Maori Land Board 1941 | A.C. 308,
PC. New Zealand should perhaps be regarded as having been voluntarily ceded by the inhabitants
7* As this topic is now mainly of historical interest. no distinction is made here between existing
colonies and termitories that have acquired independence since the last war

TH11938] ALC. 675
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were in the same position in British constitutiona! law as colonies acquired by
conquest merely. .

In conquered or ceded colonies the existing legal vystem was retained unless
and until it was altered or abrogated by the Crown (Campbell v. Hall per Lord
Manstield C.J.”%). The legal system might, for example. be Roman-Dutch law.
customary French iaw. the Code Napoléon, Hindu law, Mohammedan (Islamic)
law or native African custom. Existing laws were abrogated if they were:
(i) contrary to Acts of Parliament, whether general or particular, extending to the
colony”; (ii) contrary (o British constitutional principles™; or (iii) repugnant to
the fundamental religious or ethical principles of Europeans.”™

English law was introduced by Act of Parliament or local legislation into some
colonies acquired by conquest or cession. This refers to the common law and
statute law as they existed at the date of the application of English law 1o the
colony or at some speciiied date.™

Legislation by the United Kingdom Parliament

There has never been any real doubt in British constitutional law about the
competence of Parliament to legislate for the colonies. nor, in view ot the
dJoctrine of the supremacy of Parliament, are there any legal restrictions on this
power. From the middle of the nineteenth century, however, there was a conven-
tion against Parliament legislating without their consent for the self-governing
colonies that became Dominions in 1931.*" A similar convention came to apply
in the present century 1o a newer group ot self-governing colonies. including
Sodthern Rhodesia. Malta and the Gold Coast (now Ghana). Any doubt there
may have been as to how far Acts of Parliament passed after the foundation of
1 given colony appiied to that colony were set at rest by section | of the Colonial
Laws Validity Act 1863, which states that “an act of Parliament. or any provision
thereof, shall ... be said to extend to any Colony when it is made applicable to
such Colony by the express words or necessarv intendment of any Act of Par-
liament.”

Where parliamentary authority is necessarv or desirable for legislation in
respect of colonies. Parliament usuaily prefers to authorise the issue of Orders in
Council by the Crown. British Acts are used for matters of general concern. such
as Admuralty jurisdiction, aerial navigation. armed forces. copyright. currency.
extradition, foreign enlistment. fugitive offenders. internaiional treaties, mer-
chant shipping. nationality and citizenship, official secrets, reciprocal enforce-
ment of judgments. and territorial waters jurisdiction: and also for constitutional

changes such as grant of independence or where more than one colony ure
concerned.

“11774) | Cowp. 204 (Grenaday: followng Caivin's Case (1609} 7 Co.Rep. | and Blankard v Galdy
(1093) 2 Salk. 411,

CCampbeil v Hadl (1774 unte.

T tnion Government Minisier of Lands v. Whittaker's Estate [1916] App.D.AS.A) 203,

“Calvin’s Case (16091 7 Co.Rep. la 17; Blankard v. Galdy (1693) 2 Salk. 41 1: Memorandum (1722)
2 PWins, 75: Campbetl v. Hall, supra, And see R. v Picton (1804-101 30 St.Tr. 125, 529. 883-955
dorture i Trinidad), Fabrieas v Mostyn 20 ST 175, 181: (1773) 1 Cowp. L6l (Minorca): Khoo
Howi Leont v, Kheo Chong Yeoh 11930) A.C. 346, PC (legitimacy of children of second wite).

CA-Gen, v Stewars (18151 2 Mer, 143, 1600 R v Vaughan (17691 4 Burr. 2494,

“pose, Chap, 36
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Legislation by the Crown

This may take the form of Orders in Council. proclamations or letters patent
Here it is necessary 10 distinguish between scttled colonies on the one hand and
conquered or ceded colonies on the other.

For settled colonies

The prerogatives of the Crown, and the rights and immunities of British
subjects. in colonies estabhished by occupancy and settlement are similar to those
that obtain in this country (Kieliev v Carson®'). The Crown may constitute the
office of Governor. and an Executive Council: appoint a Governor and issuc
royal instructions o him: establish courts of justee: and provide 101 the summon-
ing of a legisiature™ with power w legislate and tax. In this way constitutions
were first granted to Bermuda (16201 and most of the early Amenican colonie -
Any other form of constitution was thoueht 1o require at common law an Act o
Parliament. us with the Australian colonies in the carlyv mineteents century, Apar
from 1ts constituent power. the Crown could not o' common law legislate 1y
scttled colonies.™*

As the Crown had no direct lawmaking power at common law., legislanon
the Imperial Parhament was also necessary to empower the Crown 1o make law «
tor such sparsely populated settlements as the Falkland Islands and those on the
West Coast of Africa. General statutory powers. exercisable by Order i Council.
were given to the Crown for this purpose by the British Settlements Act 1887 %'
The Act applied in effect to settled colonies that had not alreadv been granied
representative institutions. such as the Straits Settlements **

For conquered or ceded colonies

The Crown has a prerogative (common law) power to lemsiate for conguered
or ceded colonies. exercisable by Order in Council. proclamation or leters
patent. This includes the power to establish any kind of constitution. When
representative legislature™ has been granted to a colony. the prerogative power
10 legisiate cannot be exercised while such grant is in force. as that wouid i
repugnant 1o the grant. unless (as is now almost invariably the case) such power
15 expressly reserved in the grant™ Where the power to amend a coloniul
constitution by prerogative 1s reserved. it mav he exercised retrospectively.® If.
however. the reprosentative government is revoked. whether by Imperial Act or
by a valid exercise of the prerogative (i.e. in the latter case. where power to
revoke was reservedi. the prerogative power 1o legislate revives, even though
such power of resumption has not been expressly reserved.*”

" (1842) 4 Moo.P.C. 63. 84-85 (Newfoundiand) :

** Roberis-Wray. ap. cit. p. 152, points out thal there is littic Judicial wuthority for the commaon
opinion that would limit the prerogative 1o the setling up of a representative legislature.

" Re Lord Bishop of Natal (1865) 3 Moo.P.C.ins) 115, 148, per Lord Chelmsford L.C

" Consolidating the Settlements of Coast of Africa and Falkland Islands Act | 343 and the West coust
of Africa and Falkland lslands Act 1860, and amended in 1945.

"* Singupore, Penang and Malacca.

" A represemative legislature is defined for the purposes of the Colonial Laws Validity Act 1865 as
a colonial legislawure comprising a legislative body of which (a1 least) one-hulf are elecied by the
inhabitants of the colony.

"7 Campbell v. Hall (1774), 1 Cown. 204: Lofft 655: 20 St.Tr. 23y (K.B.. per Lord Mansiield C.J.):
duty on sugar exponed from Grenada. a colony ceded by France

" Abevesckara v. Javarilake [1932} £.C. 260, PC,

* Sammur v. Strickiand [1938] A.C. 678. PC: imporition of customs duties in Malta, a ceded colom
whosc representative institutions had been revoked oy Act of Parhament. And see Newbery 1. The
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Powers of colonial legislatures

Colonial legislatures are subordinate lawmaking bodies. and their powers
depend on the statute, Orders in Council or letters patent granting them. They are
invariably given a general power to make laws “for the peace. order and good
covernment” of the colony. A colonial legislature is restricted as to the area of
its powers, but within that area it is unrestricted and does not act as an agent or
delegate.® No decision on the validity of colonial legislation appears to have
turned on this expression, and the courts have never analysed the words. The
expression is tautologous because “peace” and “order” come under “govern-
ment,” and “good™ is not justic’ ble.”" Such restrictions as there are on the
making of laws with extraterritoriui operation®® are a deduction from the power

to make laws “for” the territory, or perhaps for the government “of” the term-
tor'v")‘

Colonial Laws Validitv Act 1865

The early common law rule was the rather vague one that a colonial Act was
invalid if repugnant to English law, and so some of the colonial constitutions that
were enacted before 1865 provided that the legislative assembly should not pass
legislation repugnant to (i.e. inconsistent with) the law of England. A controversy
arose in the early 1860s when Boothby J. of South Australia passed adverse
judgments on certain Acts passed by the South Australian legislature. Some he
held contrary to English law. and others invalid because the Governor had not
reserved them for the royal pleasure. The two Houses of the South Australian
Parliament passed addresses asking for his removal. The matter went. in accor-
Jance with constitutional practice, to the Secretary of State for the Colonies. who
asked the Law Officers (Sir Roundell Palmer and Sir Robert Collier) to advise.
Their opinion was that the colonial Acts were invalid if contrary to United
Kingdom Acts: that royal instructions to reserve assent to certain classes of Bills
were instructions to the Governor only. not affecting the validity of such Acts if
he gave his assent; but that, as regards repugnance (o English law, a distinction
was to be drawn between the “fundamental™ principles and the non-fundamentzl
ruies of English law.™ Such a distinction. if it ever existed. was complicated and
no longer practicable.

I'he result was the passing of the Colonial Laws Validity Act 18635, which

Jueen {1965] 7 FL.R. 34: power ol Crown to place Norfolk Island under authonty of Australia:
Norfolk Island was occupied by the inhabitants of Pitcairn Island, who were descended from the
mutineers of the Bountv.

“ Hodve v. R, (1883)9 App.Cas. 117. 131 (Ontario): Powell v. Apollo Candle Co {(1885) 10 App.Cas.
282 (New South Wales); Bribery Commissioner v. Ranasinghe [1964] A.C. 172 (PC). per Lord
Pearce.

" of Riel v. R (18807 10 App.Cas. 675 (Canada) D’Emden v. Pedder 11904) 1 C.L.R. 91. 109
(Tasmania): Croft v Dunphy [1933] A.C. 156 (Canada), R. . Fineberg |1968] N.Z.L.R. 443 (New
Zealand),

" past. para, 354126,

" See Robens-Wray, op. o, 369-370.

“4 Keith. Responsible Government in the Dominions. 1, pp. 339-341. D, P. O"Connell and A. Riordan.
Optnions on haperial Constututional Law (1971). Section IV. Addresses to remove Bootnhby J. were
presented in 1862 and 1806. but the Law Officers did not wdvise his removal, especiatly as some ot
Ihe Acts held invalid by him were so. In 1867 he was removed by the Governor in Cuouncil under the
Colonid Leave of Absence Act 1782: Keith, op. cit. 1L pp. 1072-1073,

35-022

35-023



35024

T80 DEPENDENT TERRITORIES

applied 10 all Her Majesty’s dominions except the Channel Islands. the Isie of
Man and india.”® The Act was intended to be declaraton.

The Colomal Laws Validity Act 1865. 5.2, provides that: “Any Colonial Luw
which is or shall be in any respect repugnant to the provisions of any Act of
Parliamenr exiending to the Colony to which such Law may relate. or repugnant
to any Order or Regulation made under authority of such Act of Parhament. or
having in the Colony the force and effect of such Act shall be reud subject w
such Act. Order or Regulauon. and shall, 1o the exteni of suci repugnancy, but
not otherwise. be and remain absolutely void and moperative.”

Section 3 provides that: “No Colonial Law shall be or be deemed 1o have been
void or inoperative on the ground of repugnancy to the Law of England unless
the same shall be repugnant to the provisions of some such Act oi Parliament.
Order or Regulation as aforesaid.”

A “colonial law™ 1s defined 1n secuon | us including laws made for a colony
by the Queen in Courczil (whether statutory or prerogative) as well as by the
colonial legislature. It will be seen from the words we have pul in itahics in
section 2. that a coionial Jaw 1s oniy void tor repugnancy if it is repugnant 1o an
Act ol Parhiument or statutory order. eic. made thereunder. and that 1t 1s only void
o the extent o such repugnancy. Secuon 3 makes the matler quie clear by
expressing 11w different way.™

The validity of colomal laws may be tested 1n acuons brought betore the courts
of the colony. and on appeal 1o the Privy Council ”

Section 4 provides that: *No Colonial Law. passed with the concurrence of or
assented to by the Governor of any Colony. or 10 be hereafter so passed or
assented 1o, shall be or be deemed to have been void or inoperative by reason
only of any Instructions with reference to such law or the subject thereot which
may have been given to such Governor by or on behalf of Her Majesty. by any
Instrument other than the Leuers Patent or Instrument authorising such Governor
1o concur in passing or lo assent to Laws for the peace, order and good
government of such Colony, even though such Instructions may be referred 10 in
such Letters Patent or lasi-mentioned Instrument.™ Thus failure 10 observe roval
instructions does not invalidate the Governor's assent to a Bill unless such
mstructions are actually embodied—not merely referred to—in the principal
instrument defining his general legislative authority. so as in effect to form pan
of the constitunion of the colony. Apart from this exception. the Governor’s
failure 1w regard royal instructions is 2 matier between him and the Crown.
which—tiiough it might resubt in hic recall—does not affect the validin of
colonial laws azssented 1o by him.

Section 5 of the Colonial Laws Validity Act 1865 provides that: “Every
Colonial Legisiature shall have. and be deemed at all umes to have had. full
power within its jurisdiction to estabiish Courts of Judicature. and 1o abolish and
reconstitute the same, and (o alter the constitution thereof. and 10 make provision
for the administration of justice therein.” Such laws must be passed in the

" Similar principles applied to India. The Act still applies to the Australian States. although they are
no longer colonies.

" See Phillips v. Evre (1870) L.R. 6 Q.B. 1.

"7 A colonial legislature may debat=, pass and present a Bill 1o the Governor—without being impeded
by declaration or injunction—althouch it would, if enacted, be void under the Colonial Laws Validity
Act as being repugnant 1o United Kingdom statute: Rediffusion (H.K.) Lid v. At -Gen, of Hong Kons
[1970] A.C. 1136, PC. See O. Hood Phillips, *Judicial Intervention in the Legislatve Process™
(1971) 87 L.Q.R. 321.
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appropriate manner and form. as mentioned below in connection with constitu-
tional amendments.

Section 5 of the Act further provides that: “Every Representative Legislature
shall. in respect to the Colony under its jurisdiction, have, and be deemed at ail
times to have had, full power to make laws respecting the constitution, powers
and procedure of such Legislature; provided that such Laws shall have been
passed in such manner and form as may from time to time be required by any Act
of Parliament, Letters Patent, Order in Council, or Colonial Law for the time
being in force in the said Colony.” This part of section 5 applies to a representa-
tive legislature, which is defined in section 1 of the Act as being “any Colonial
Legislature which shall comprise a Legislative Body of which [at least] one half
are elected by the inhabitants of the Colony.™ The expression “constitution™ here
refers to the composition of the legislature, not the general constitution of the
colony. It was held by the Privy Council in Are.-Gen. for New South Wales v.
Trethowan”® that a representative colonial legislature ¢an bind its successors. In
that case an Act passed by the legislature of New South Wales”™ in 1929
providing that no Bill to abolish the Legislative Council (the upper house) should
be presented to the Governor for his assent unless it had been approved by a
referendum. and that this provision should apply to any Bill repealing or amend-
ing the Act. was cffective after a change of government in 1930 to present the
abolition of the Legislative Council without a referendum having been heid.

Such a colonial legislature probably has to remain representative.’ It cannot
cnlarge its own powers so as to make a unilateral declaration of independence. In
Madzimbamuto v. Lardner-Burke* an appeal from Southern Rhodesia. (a self-
soverning colony since 1923). atter the Unilateral Declaration of Independence
(UDD), the Privy Council stated that: (i) The nawre of the sovereignty of the
Queen in the United Kingdom Parliament over a British colony must be deter-
mined by the constitutional law of the United Kingdom: (ii) the Queen in the
United Kingdom Parliament was still sovereign in Southern Rhodesia at the
relevant time (1963). and theretore the Southern Rhodesia Act 1965 and Orders
in Council passed thereunder were of full legal etfect in Southern Rhodesia: and
the convention under which the United Kingdom Parliament did not legislate
without the consent of the Government of Southern Rhodesia. although impor-
;ant as a convention. had no etfect in limiting the powers of the United Kingdom
Parliament.

A colonial statute by describing itself as a Constitution Act does not ipso fucto
require any special procedure for its amendment. Thus it was held by the Judiciai
Committee in McCawiev v. The King® that the Constitution Act 1507, passed by

~[1932] A.C. 5261 ante. para. 4032, Andsee Ait.-Gen. (N.S.W.) v. Tretiiowan 11931144 CL.R. 394
‘High Ct. Austr) per Dixon J.. at pp. 425-427. Mr Justice Owen Dixon, “The Law and the
Constitution™ (1935) 51 L.Q.R. 590, 602-604.
“ Not a colony then. but still subiect to the Colomal Laws Validity Act 1865,

Tuvlor v At.-Gen. (Queenstand) (1917) 23 C.L.R. 457. 477. per Gavan Duify and Rich 1J.

(1469 1 A.C. 645. Lord Pearce based his dissenting opinion on the doctrine of “necessity ' cf. per
sic Jocelyn Simon B, in Adams v. Adams (AnL-Gen. tntervening) | 19711 P. 188 vahdity of Enghsh
woman's divorce in Rhodesia atter U.D.L See Roberts-Wrav. op. i pp. 991-993; L. H. Leigh,
“Rhodesta atter UDI™ 119661 P.L. 148: “Rhodesian Crisis—Cnmmnal Liabilines™ by B. A, Hepple.
P O'Higgins anu C. C. Turpin [ 1966] Crim.L.R. 5. and ©O. Hood Phiilips. 151l p. 68. See also Leslie
Waolt-Phillips. Consrinmonal Legttumaey: o studv of the doetrne of necessity, (Third World Founda-
fon. 19793 pp. 43—0%: P Mirtieid. “When is a Judge not a Judge” [1978] PL. 42

Suuthern Rhodesta became the independent Republic of Zimbabwe by the Zimbabwe Act 1979,

119201 ALC. 091, per Lord Birkenhead L.C. See Mr Jusuce Owen Dixon. “The Law and the
Consutution” 1938y 51 L R, 5900 602-604.
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the Queensland legislature under the authoriy of an Impenial Act. couid be
amended in the ordinary wayv and did not require & special Amendment Bill, since
it did not prescribe any specilic manner or iorm. The constituuons of the
Australian siates (formerly colontes) were 1n this sense “uncontrolicd”™ and not
“controlied.”

Extra-terriiorial (ewislanon”

The power of u colonial legislature extends 1o the making of faws tor the
peace. order and good government of the colony. including its terriorial watens
Special powers to legislate bevond these limus are conterred by the Lnied
Kingdom Parliament in such matters as defence and merchant shipping. Whether.
apart from any special powers expressly conierred by Imperial Acl. a colomal
iaw purporting to have exira-lerritorial effect i~ for that reason necessariiy voud
1< uncertain. The Colonial Laws Validity Act 1865 does not deal with this
quesuon. 1 nere are dicta by the Pnvy Council in Macieod v. Attornev-Generu!
for New South Wales” and other cases® 10 the effect that such ieeislation s voud:
but some of the later cases. notably Croff v. Dunphy” throw dount on the principic
thought to have been established 1n Macleod s cuse”

Tiiese Privy Council cases concerned Canad:. Austrubi and New Zeuatand
when they were self-governing colomes progressing owards independence
similar latitude was allowed to the Indian legislature under the Government o
india Act 1935 in Wallace v. Commussioners of Income Tax. Bombay.” where i
Acl IMposing income tax oOn Income accruing (o any company if the greater part
of 1ts income arose in British India. was held validlyv to extend to a compan:
registered in the United Kingdomi. apparently on the principle that a subordiniie
legislature n.ay legislate with extra-territorial efiect if there 1s u sufficient “terri-
torial connection”™ with the person affected or with a thing in which he s
concerned. As regards a person. the termitonal connection would extend at least
to his presence. residence. domicile or carrying on of business in the legislating
territory. but not to the ownership of shares in a foreign company which carned
on only part of 1ts husiness in that country.

“ See D. P. O'Connell. “The Doctrine of Colonial Extra-Territonal Legislative Incompetence™ (1959
75 L.Q.R. 318: ¢f. Sir John Suimond. “Tne Limitations of Colonial Legisiauve Power™ (1917 3
L.Q.R. 117, The quesuon remained of importance also with regard o the Australian states: D. P
O'Connell, “Problem: of Austrahiun Coastal Junsdiction™ (19581 34 B.Y.LL 199, 248 ef seq.
“11891] A.C 455: New South Wales Act penalising bigams. “whosoever™ and “whatsoever.”
“ep Ashbury v Ellis [1893] A.C. 339 (New Zeuland Act allowing jdicial proceedings where
defendant outside the yunsdicton ), Penmsular and Oriental Steam Naviganon Co v Kingsten: | 1903
A.C. 47| (Australian Act penalising the breaking of customs seais on the high seas): An.-Gen. for
Canada v. Cam [1906] A.C. 542 (Canadian Act imphedly authorising restraint of alien immigran
outside territorial limis .

711933] A.C. 156: Canadian Act (passed before the Stawte of Westminster) defining Canadian
territorial waters in case of vessels 1egislered in Canada as extending to twelve marine miles. at a time
when according to the English law view of international law territonial waters extended onlv 1o three
manne miles. Lord Sankey L.C. in British Coal Corporation v The King [1935] A.C. 500, PC
referred to the doctrine forbidding extra-ternitorial legislation as “a doctrine of somewhat obscure
cxtent.”

"In R. v. Lander [1919] N.Z.L.R. 305, the Court of Appeal of New Zealand (Stout C.J. dissenting)
followed Macleod v. Att.-Gen. jor New South Wales in the cuse of a British subject who, while
member of the New Zeulund Expeditionary Force, commitied bigamyv in England. Sec D. P
O"Connell. “The Doctrine of Colenul Extra-Territonal Legislauve Incompetence™ (1959) 79 L.Q.K
318: O'Connell and Riordan. ep. cii. section V.

Y (1948) 75 LA, 86 PC: per Lord Uthwart.
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The Report of the Inter-Imperial Relations Committee of the Imperial Con-
ference, 1926, referred to “the difference between the legislative competence of
the Parliament of Westminster and of the Dominion Parliaments, in that Acts
passed by the latter operate. as a general rule. only within the territorial area of
the Dominion concerned.” The Report of the Conference on the Operation of
Dominion Legislation (1929)'" said: It would not seem to be possible in the
present state of the authorities to come to definite conclusions regarding the
competence of Dominion Parliaments to give their legislation extra-territorial
operation.” ‘

Rejection. reservation and disallowance

A colonial Governor, as representative of the Queen and a constituent part of
the colonial legislature. has power to refise his assent to Bills submiued to him
by the legislature, or may in some cases return Bills to the legisiature with
proposed amendments. The classes of cases in which the Governor should refuse
his assent are commonly set out in his instructions.

A colonial Governor has power to reserve Bills submitted to him by the
colonial legislature, by withholding his assent until Her Majesty’s pleasure be
taken thereon. The exercise of this power by the Governor may, according to
royal instructions. be either obligatory in the case of certain topics, or discre-
tionary in all cases. Her Majesty's pleasure would be made known on the advice
of the Secretary of State.’* :

The Crown. acting on the advice of the Secretary of State, has the power 0
disallow or annul a colonial Act. The power exists at common law, but is
embodied in most constituent Acts—especially in-non-self-governing colonies—
usually with a time limit of one or two years. Modern means of speedy commu-
nication have deprived this power of its former usefulness. [ts continued exis-
tence is inconvenient. as lawyers and others in the colony cannot be certain until
the prescribed period has elapsed whether the ordinance will continue in force.
The power would rarely, if ever, be exercised in relation to a colony possessing

fully responsible government unless general Commonwealth interests were
involved.

Composition of colonial legislatures

There have been colonies with no legislative body, the sole lawmaking power
in the colony being vested in the Governor or High Commissioner. Where there
is a legislative body—as there will be nowadays if there is u substantial
population—it may be composed in varymyg proporuons of one or more of the
following elements: ¢x officio members. Le. senior executive officers who are
members by virtue of their office: nominated members, official or unotfficial,
appointed by the Crown or the Governor: elected members, chosen by an
clectorate whose franchise varies from colony to colony.

There have been almost as many varieties of colonial legislatures as of
colonies. and their constitutions have been subject to frequent change. Post-war
constitution-making tendencies prior to full self-govemment have heen to confer
Legislative Councils on colonies that had no legislative body: tw turn official

" Cmd, 2768,
U Cmd, 3479, Henee section 3 of the Statute of Westminster 1931, relating 1o the Dominions.

* For the Governor' s converse “reserved power ™ ol certifving laws agaunst the will ol the legislature,
see post. para. 35029,
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majorties 1nto unofficial majonues. elected minoriues into elecied majorties.
and Assembles with elected majoriies 1Mo Assemblics wholly elected: w
substuitute universal adult sufirage (with racial guotas 1n miaca populations) io:
property or educational franchise qualificauons: and 1o conter some degrec of
responsible government. especially as regards internal allars. on colomes with
wholly or mainly elected Assemblies

The powers of the Governor

Executive government in the colomes 1s carried on n the name of the Crown
by Governors.'* Governors arc appomted py the Crown on the advice of L
Secretary of State: and they are responsibie to the Crown. although in mos
colonies the executive depends on the local legisiature for supplyv. The powers o
Governors vary: but generaliv they arc empowcered by their commission. 1o
appoint members of the Legislative and Executive Councils: 1o 1ssue writs for the
election of members 1o representative bodies. and 10 summaon or dissoive such
bodies: to appomnt and dismiss Ministers (if anv): to appoint ofnicials: to assent o
refuse assent to Bills. or to reserve them for the Crown’s assent': to authorise the
expenditure of public tunds: to remit penalties and pardon offenders.*” It there 1
no representialive government. they nitiate taxation and appropriation measures
and usually other Bills.

Where the legislature 1s representative but the colonv is not self-governing. the
Governor usually has a reserved power (commonly known as s “reserve
power™ or power of “certification™'®). if he considers 1t expedient in the interests
of public order. public faith or good government that a Bill introduced nto the
legislature but not passed by it within a reasonable time shall have cffect. 10
declare that such Bill shall have effect as if it had been passed by the legislater
“Public order.” etc. is defined to include the responsibility of the colony as
territory within the Commonwealth. and all matters pertaining to public ofticers
The Governor is required to report 10 a Secretary of State any such declaration
and the reasons therefor. together with any written objections by members of the
legislature.

In addition to these powers. commonliy granted by the instruments appointing
them, Governors have exiensive and detatled authority conferred on them by
various statutes in respect of customs. defence works. naturalisation of aliens.
and many other matiers.

The prerogative powers in relation to foreign affairs. war and peace are not
delegated 10 the Governor of a colony.'” “The prerogauve of the Queen. when it
has not been expressiy limited by local law or statute.” it has been stated.' “is
as extensive in Her Majesty’s colonial possessions as in Great Britam ™

" In some colomes the representative of the Crown is calied Licutenant-Governor or High Commis-
sioner, but for the present purposes it is convenient to describe them all as Governors.

" ante. para. 35-027.

"> On this last point. see O. R, Marshall, “The Prerogative of Merey™ [1945] C.L.I. 104, 116~126:
Roberts-Wray. op. cit. pp. 341 ¢1 seq. There ix statiory authority for the removal of persons
sentenced Lo imprisonment from a colony 1o the United Kingdom: Colonial Prisoners Kemoval Act
1884

" No cemificate is in fact issued

'"See J. E. S. Fawcett, “Treaty Relztions of British Overseas Territories™ [1949] BY.LL, 86.

" per Lord Waison n Liguidators of Marime Bank of Canade v. Kecewver-General of New
Brunswick |1892] A.C. 441,
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Executive council and ministers

Executive Councils consisted at first of officiuls serving in this capacity ex
officio or nominated by the Governor. At an early stage of development, nomi-
nated unofficial members are introduced. The unofficial element grows, and
nomination may be made on the recommendation of the Legislative Council. The
functions of an Executive Council in non-self-governing colonies (formerly
known as “Crown colonies™) is advisory only. The Governor may be required to
consuit the Council on certain matters, but he is not bound by its advice. When
the legislature becomes representative (i.e. has an elected majority) the unotficial
members of the Executive Council will probably be members of the legislature
and leaders of opinion there. so that the Governor will try to avoid acting against
their unanimous advice. .

The introduction of the ministerial system is the next stage'” in the develop-
ment of a colony towards seif-zovernment. Departments are assigned by the
Governor to unofticial members of the Executive Council as Ministers, who are
also elected members of the legislature. The Governor is now instructed to act
normally on the advice of the Executive Council. and the elected Ministers will
by convention depend on the confidence of the legislature. Certain departments
are retained by officials. including defence and external affairs. Finance will tend
to be among those departments entrusted to Ministers. The Attorney-General’s
Jepartment and internal security may be retained by officials for a time. The
Governor's reserved power in matters involving publlc order, public faith and
sood government=" will be available in an emergency. The leader of the majority
in the elected House mav now be styled Chief Minister.

Development of internal self-government*'

The last transitional stage before independence within (or outside) the Com-
monwealth is usually internal self-government, the United Kingdom retaining
control only over defence and external affairs.”* and the power to suspend the
constitution in an emergency, for which the Secretary of State remains responsi-
ble 10 Parliament. All the other departments are now administered by clected
Ministers holding the confidence of the legislature. A Public Service Commis-
aon and a Judicial Service Commission will be set up. and provision made lor
the independence of the judiciary, the Auditor-General and the Director of Public
Prosecutions.

Me Executive Council now becomes the Cuouncil of Ministers or Cabinet.
aperating as far as possible the conventions of the British Cabinet system. and the
Chief Minister is styled Prime Miniswer. At some stage the Governor no longer
summons or presides over the Executive Counc:l.

The description given above must be taken merely as 1vpical It may not
exactly fit any particular territory. These developments in executive govemment
should be considered alongside (he typical development of colonial legislatures™
in order to obtain a general picture of the growth of internal seif-government in

" Sometimes a4 “membersnip system has mtervened. responsibihty for certun government depart-
ments being assigned to unelected members of the Execuuve Council.
Canre, para, 33029,
See turther, . A. de Smith. The New Commonwealth cnd s Constiutions (1964) Chap. 2.
2esponsihiliy for defence and external atfairs may be entrusted to a Umited Kingdom Commis-
quner. s in the pre-independence consututions of Singapore and Malta, Also. a lumited treaty-
srahang puwer mav be delegated under the authority ul satute 1o a self-goverming colony.
nte, para, 35-028,
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dependent territories since the Second World War. The chief remaining limiti-
tions are the subordination of the colomal legistature 1o the United Kingdom
Parliament. and the lack of intermauonal personality =

Future Developments

A review of the status of the 13 remaining colomes 100k place. foliowing the
volcanic eruption in Montserrat in 1997 when it was complained thai the United
Kingdom had failed 10 offer speedy or effective help. A White Paper™ recom-
mended refernng to the 13 areas as “British Overseas Termtories™. with then
own minister in the Foreign Office. An Overseas Termitonies Council will be
established which will meet before each Commonwealth summit.

1t is envisaged that Briush ciizenship will be restored to the terrtones* which
were deprived of it by the British Nationality Acl.

On the other hand the Umted Kingdom government expects the Overseas
Territories to bring their laws nto line with the European Convention on Human
Rights and. in particular wishes to see the abolinon of laws permitting capita!
punishment and corporal punishment. and of laws prohibiting homosexual acts,
Steps must aiso e taken to ensure effective financial regulation and prevent the
use of the Termones for meney laundenng.

** The pre-independence constitutions of Singapore and Malta. although they retained the legal status
of colonies, gave them the name of “States™: see O. Hood Phillips, *The Constitution of the Siate of
Singapore™ [1960] P.L. 50.

** Parnership for Progress and Prosperiry: Britain and the Overseas Territories (1998, Cm
4264).

“ Gibraliar and the Falklands already possess Briush ciuizenship: anre para. 23-00Y and para.
23-010.



CHAPTER 36
INDEPENDENCE WITHIN THE COMMONWEALTH

|. THE DOMINIONS AND THE STATUTE OF WESTMINSTER

Development of Dominion status'

The development of responsible government in the colonies originated in the
report sent from North America by Lord Durham in 1839 to the British Govern-
ment. Upper and Lower Canada already had representative assemblies. The gist
of LLord Durham’s Report was that it was a necessary consequence of the grant
of representative institutions that the Governor should entrust the administration
1o such men as could command a majority. In other words, responsible Cabinet
government should be introduced. and this could be effected simply by a change
in the Governor's instructions. Responsible government was accordingly intro-
duced into the united colonies of Ontario and Quebec under Lord Elgin in 1848.

Full autonomy in internal affairs was gradually supplemented by a degree of

autonomy in external affairs. The British North America Act 1867 implied the
existence of responsible government in the new federal Dominion of Canada.
The same principles came to be extended to Newfoundland. the Australian

colonies (now states)., New Zealand and the South African colonies during the -

latter part of the nineteenth century. to the tederal Commonweaith of Australia in
1900. the Union of South Africa in 1909 and the Irish Free State when granted
Dominion status in 1922, The autonomy of the Dominions received further
impetus by the recognition of Canada, Australia, New Zealand and South Africa
A% separate members of the League of Nations atter the 191418 war.

The Balfour Declaration of 1926° described the position and mutual rei.mom
ot the United Kingdom and the Domimons at that time as:

“autonomous Communities within the Briush Empire, equal in status. in no
way subordinate one to another in any aspect of their domestic or external
arfairs. though united by a common allegiance to the Crown, and treely
associated as members of the British Commonwealth of Natrons.™

The principles of equality and similarity appropriate to status, however. did not
universally extend to function, ¢.g. diplomacy and defence. The Crown was the
symbol of the tree association of the members of what was then cailed the British
Commonwealth of Nauons, and they were united by a common ailegance o the
Crown, based on the common status of British subjects. 1t was resoived at the

"A. B. Keuh. Responsible Government n the Dominions (2nd ed.. 1928): The Domimons uas
Severeren States 1938): Speeches and Documents on e Brinsh Domimons. (918-193 1 Dawson.
The Development of Domuon Staies, [900-7936: R. T, E. Latham. “The Law and the Com-
monwealth,” in Hancock, Survey or Commonweatth Affuirs, 1| (1937, pp. 395 et seq.; The Round
fabie, No. 230 (Diamona Jubilee Special number, 19700, H. Duncan Hall, Comnmonweaith: A History
of the Britiske Commonwealth of Nauons (19710 N. Mansergh, e Commonweaith Expertence
ONY: HL HL Marshall, Frem Dependence o Statehood.

Report of Imperiai Conterence. 1926, Cmd. 1768, This has nothing to do with Balfour's statement
dont Ztomsim,
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Imperial Conierence of 1926 that  treare applving only 10 one part of 1h.
Empire should be made on the advice of the government of that part. and snould
be stated 10 be made by the Sovereign on behall of that part. Domumions migh
have therr own seals for authenucaung treaties if thev wished  Tne mutul
relavons among the seli-governing members of the Commonwealth wery
regarded us being governed. not by international faw. but lareciy by conventions
whose character was something between internatonal law and consututional faw
(the “nter se doctrine™).®

The principie that a Dominion might exchange diplomatic representatives with
a ltoreign couniry was recognised in 1920 1n the case of Canada and the United
States. The Dominions had come 10 possess their own armed forces. Although u
Dominion coula not be compelled without its consent 10 give active assistance in
a war in which the Crown was engaged. it was not generallv admiued before
1939 that a Dominion could remain technicaliv neutral in such i war.

The Impenal Conferences of 1920 and 1930° resoived that the Sovereign
should act on the direct advice of the Domimion Mimsters in refauon 1o the
appointment of -the Governor-General, who was the representative o1 tne Sover-
eign and not of the British Government. The power of reserving Bills of ¢
Dominion legislature. which had been rarely exercised. ought not 1 be exercised
against the wishes of that Dominion. The power of disallowing Dominion
legisianon was by convenuon not exercised.

Convenuons were formulated that any alterauon in the law touching the
succession 1o the Throne or the Royal Stvle and Titles should require the assent
of the Parliaments of all the Dominions as well as of the Parliament of the United
Kingdom": and that laws thereafier made by the United Kingdom Parliament
should not extend to any of the Dominions as part of the law of that Dominion
otherwise than at the request and with the consent of that Dominion = Furthe:
uniformity of legislation as between the Uinied Kinedam and the Domimons 1
such matters as the law of prize. fugitive offenders and extradition. could best be
secured by the enactment of reciprocal statutes based on consulation and
agreement.®

The Statute of Westminster 1931"

The Statute of Westminster'' dealt only with legislative powers. and not
exhaustively with them. The chief matiers with regard to which legislation of the
United Kingdom Parliament was required in order to reconcile the Jaw relating
to legislative powers with the conventional status of the Dominions were: (i) the
operation of the Colonial Laws Validitv Act 1865, which nullified Dominion

tanre

*See J. E. S, Faweetl. The British Commonwealth in Inlerational Law (1963). Chap. 15: The inrer

Se Dacirine of Commonwealil Kelauons (1958): K. Y. Jennings. “The Commonwealth and Inter-

navona! Law” (1953) B.YLL 20 ¢f R. T. E. Latham. “The Law and the Commonwealth™ n

Hancack's Survex of British Commonwealti: Affairs. Vol 1. pp. 602 er seg.

“Cmd. 3717.

" Repor1 of the Conference on the Operation of Dominion Legisiarion. 1929. Cmd. 3479,

“(1930) Cmd. 3717.

" (1926) Cmd. 2768; (1949) Cmd. 3479.

" K. C. Wheare, The Siatute of Wesiminsier and Dominion Status (5th ed.): Constitutional Siructure

of the Commonwealth (1960) Chap. 2. Sec also Sir lvor Jennings. op. cu. Beaglehole (ed.). New

Zealand and the Siatute of Wesiminsser: W. P. M. Kennedy, “The Imperial Conferences. 1926 -193(-

The Statute of Westminster™ (1932) 48 L.Q.R. 191,

" The title of the Statwie was suggestea by Sir Maurice Gwyer, then Treasuy Solicitor and a member
- the Conference on the Operation of Dominion Legislation. and later Chiel Justice of India.
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legislation repugnant to United Kingdom statute law: {ii) the doubtful rule that
the Dominions could not pass legislation having extra-territorial effect: and (iii)
the legally unfettered power of the United Kingdom Parliament to legislate for
the Dominions. Attention was drawn to these matters by the Imperial Con-
ference. 1926.'" They were fully considered by the Conterence on the Operation
of Dominion Legislation, 1929.'* whose resolutions were adopted by the Impe-
rial Conference. i930.'* They determine the contents of the most important
sections of the Statute of Westminster, which was passed by the Imperial
Parliament in 1931 on the recommendation of the Imperial Conference, 1930,
after the communication ot resolutions of the Parliaments of the six Domin-
ions.

The preamble recites: (i) the fact that the Imperial Conferences ot 1926 and
1930 concurred in making certain declarations and resolutions: (ii) the conven-
tion refating 1o the law touching the succession to the Throne and the Royal Style
and Titles: (iii) the convenuon with regard to legisiation by the United Kingdom
Parliament for the Dominions: (iv) that “it is necessary for the ratifying, conoirm-
ing and establishing of certain of the said declarations and resolutions of the said
Conterences that a law be made and enacted in due form by authority of the
Parliament of the United Kingdom™: und (v) the request and consent of each of
the six Dominions to the passing of the statute.

The expression “Dominion™ in section | was defined us meaning any of the
following: Canada. the Commonwealth ot Australia. New Zealand, the Union of
South Africa.' the Irish Free State.’”” and Newtoundland.'® Section | | provided
that. notwithstanding the Interpretation Act 1389, the expression “colony”
should not. in any subsequent Act of the United Kingdom Parliament. include a
Dominion or any province or state forming part of a Dominion.'”

Repugnance of Dominion legislation to United Kingdom statutes

Secuon 2 provides as follows:

“(1) The Colomal Laws Validitv Act 1863 shail not apply to any law made
after the commencement of this Act by the Parliament of a Dominion.

(2) No law and no provision of any law made after the commencement of this
Act hy the Parliament ol & Domunion shall be void or inoperative on the ground
that 1t 1s repugnant to the law ot England. or to the provisions of any exisung or
tuture Act of Parliament of the United Kingdom. or to any order. ruie or
regulation made under any such Act. und the powers of the Parliament or a
Dominion shall inciude the power to amend or repeal any such Act, order. ruie
or regulation in so tar as the same is part ot the law ol the Donunion.”

' Cind. 2768.

S Cinel, 3479

‘Cind. 3717. These Reports have been reterred to by the Judiciai Commiltee: see W. Ivor Jennmes,
“The Statute of We-tminster and Appeals to the Privy Council™ 11936) 52 L.Q.R. 172 175-177.

+ South Africa became u repuplic and seceded trom the Commonwealth in 1961, The provisions ol
ihe Slatute of Westminsier as aifecting South Atrica had been enucted us part ot the law of the Union
v the Status ot the Umon Act 1934,

“The Irisn Free State. called Eire arter 1937, seceded from the Commonwealth in 1949, and now
calls hersell the Republic ot lreland. See Republhic ol Irefand Act 1948 «dr): Iretand Act 1949 (UK):

Ko Artiete 26 of the Constitateon ane tie ot Law tersdicnony Bill, 1975 11977] LR, 129,
“The Statute never came mto operdtion .. cvards Newtoundlund, which s now 1 province of
Canadi.

" Nee now, Interpretation Act 197E, S5 und Sched. 1,501 ol the Stawee off Westminster was repealed
s aectien 23 o the interpretation Act 1978,

36-004
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Subsectuion (21 was inserted 1n case the mere repeas of the Colomal Law
Validity Act™ as aflecting the Dominions should leave them in the POSILOD 1
which they would have been at common faw petore 1865 It appites oniy 1
Dominion legislation pussed after the commencement of the Statute. but any v o,
Act previousiv passed could be given validity by re-enactment. It covers “any
existing or future Act™ of the United Kingdom Pariiament. ut 1 1 doubttul
whether 1t extends (o the amendment or repeal of the -statute iself.

Extraterritorial operation of Dominion legislation

Secuion 3 states: "It is hereby declared and enacied thar the Parhamen: of &
Dominion has full power 10 make iaws having extraterritorial operation ” Thns
Set at rest. so tar as Domimon legislation was concerned. any doubts that mich;
have existed as a result of the dicta in Macleod 1. Antormev-General for Ney
South Wales ' In practice. territorial limnations on the operation of legistation o
all legislatures are quite common. and arise from the express terms of statures o
from rules of construction applied by the courts as to the presumed 1ntention ol
the legislature. regard being had 1o the comiy of nauons and other consider..
tions. What this section was designed 10 gel o ~f was any constitutiona!
limitauons there mav have been which placed Acts of Dominion Parliaments in
a different position in this respect from Acts of the Impernial Parhiament. it did not
mean that a Dominion could alter the law of the United Kingdom or of other
Dominions or of foreign countries. but that it could pass legislation (for example )
in criminal matters. “which attaches significance for courts within the Jurisdic-
uon of facts and evenis occurring outside the jurisdiction,” "

Extension of United Kingdom legislation 1o the Dominjons

Section 4 provides as follows: “Ne Act of Parliamen: o the United Kunedon;
passed afier the commencement of this Act shali extend. or be deemed 10 exren,
. a Dominion as parr of the law of that Dominion. uniess i1 is expressiv declared
in that Act that thar Dominion has reguesied, and consented 10, the enacimen:
thereof”

The request and consent required is that of the governmenr of the Dominion,
concerned. except that in the case of Australia section 9(3) required also the
request and consent of the Commonweaith Parliament as the Senate might not be
In agreement witk the government. Actual request and consent are not required:
merely an express declaration of request and consent in the United Kingdom Act
would be sufficient.®” The significance of the words "as part of the law of that
Dominion™ has been discussed in Chapter 4 concerning the legislative power of
the United Kingdom Parliament. Whether the Courts of a Dominion would
enforce u United Kingdom Act which was clearly inconsistent with section 4. ;<
another matter. Dixon C.J. said in Copvright Owners Reproduction Sociery v
EM.1 (Australia) Prv Lid® that there was 2 strong presumption that the United
Kingdom Parliament would not legislate for a Dominion without its consent even
before 1931, and there is therefore a rule of construction in the Australian High
Court that. in the absence of evidence of such consent, a United Kingdom Act is
not intended to apply to that country. The prcamble to His Majesty’s Declaration

" anie, para, 35-023.

" 11891] A.C. 455, See ante. para, 35-026.

" Wheare. The Siatue of Wesiminster and Donuinion s, p. MG7
2" Manuel v, An-Gen [1983] Ch. 77. 106. per Slade L

- (1958) 100 C.LR. 597: (1958) 32 ALLIE. 306,
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of Abdication Act 1936% recited that “the Dominion of Canada. pursuant to the
provisions of section 4 of the Statute of Westminster 1931, has requested and
consented to the enactment of this Act. and the Commonwealth of Australia, the
Dominion of New Zealand, and the Union of South Africa have assented
thereto.”™ The Abdication Act made an alteration in the law touching the succes-
sion to the Throne which could, with the necessary consents, have been made to
extend to the Dominions.

The Statute of Westminster did not recite or provide that the United Kingdom
Parliament would legisiate for a Dominion whenever it requested and consented.
A general convention probably existed or developed to that effect. though the
matter could have raised difficuities with regard to federal Dominions such as
Canada and Australia.

Application to Canada™*
Cunada was the only Dominion that had no power to amend its Constitution

sct. This limitation is to be accounted tor partly by the relatuvely early date of

the British North America Act 1867 and partly by the federal nature of its
Constitution. When the Conterence on the Operaton of Dominion Legislation
reported in 1929 the provinces had not been consulted about the proposed
Imperial Act, and the Report of the Imperial Conference, 1930, shows that
certain of the provinces protested against the proposed legislation—in particular.
section 2—until they had had an opportunity to determine whether their rights
would be adverselv affected. The saving clause relating to legislation by the
Canadian Parliament (section 71 reads: (1} Nothing in this Act shall be deemed
10 upply to the repeal. amendment or alteration of the British North America Acts
1867 and 1930, or any order, rule or regulation made thereunder. . .(3) The
powers conferred by this Act upon the Parliament of Canada.. shall be
restricted to the enactment of laws in relation to marters within the competence
of the Parliament of Canada...” If Canada wished for constitutional amend-
ments. or to have constituent power, it was tree—{semble) subject to consultation
with the provinces—io ask the United Kingdom Parliament to pass the necessary
iecislation. This in fuct wecurred when the British North America (No. 2) Act
1049 conterred on the Canadian Pariiament a power of constitutional amendment
by omeans of ordinary leaisiation, with certain important exceptions such as
natters assigned exclusively 1o the provinctal legistatures,

The “parrtation” of the Canadian Constiution™

i"or more than 20 vears successive Cunadian Prime Ministers tried to bring
about the “patnatton” of the Cunadian Constitution by obtaining agreement
imong the Provinces. which did not want to lose controi over natural resources
‘n heir territories. o 4 formula for constitutional amendment. The Canadian
supreme Court gave an advisory opimion that there was no legal requirement for
ine Provinces to be consuited before the Queen was requested to lay before the

N Mansergh, Documents and Speecnes on British Commonweaith Affarrs. 1931=532 1 pp. 179 1
ot Survev or Brinsn Commonwealth Affairs, 1931=39. pp. 41—46: R, T. E. Latham, Appendix (o
“Ihe Law and the Commonwealth ™ K. H. Buley in Politicy, March and June 1938 Wheare. op. cit.
. 2T8=290),

P Howp, Consitunional i o Caneda:; Canada Act (982 (1982). B. Laskin, Cunadian Consuiu-
nomal Law.
“13, .M. Yardley. “The Patratton of the Canadian Constitution.” (1982} 7 Holdsworth Law Rev.
~4: G, Marshail. Consttuttonae Convenriony (1984 Chap, XL

36-007

J6o—008



3o-00Y

792 INDEPENDENCE WITHIN THE. COMMONWEALTL

United kingaom Parhamem a Bill 10 amend the Canadian Constitution wher.
provincial rights or the relatons between the Federation and the Provinees wouic
be attected. but the majonty thought that convenuon reauired there 1o be al 1eis
@ substanuai measure of provincial agreement - While the Canady Bill wae
betore the Umited Kingdom Parhiament an unsuccesstul attempt wus made 1o
obtamn u decturation trom the Enghish courts that, 0 view of treates made witl
the Indians v George [l Indian nghts ougnt w0 be excluded trom the effects o
the proposed jegisianon. The Engiish Court of Appeal held that the obligation-
of the Crown 1o the Indian peoples were now those of the Crown in nght of
Canada and not 1n night of the United Kingdom >

Tne Preambie 10 the Canadu Act 1982 recites that Canada (.. The Canadian
Government) requested and consented (o its enactment by the United Kingdom
Parliament. and that the Canadiun Parliament submitied an address 1o He:
Majesty requesting her to cause « Bill 10 be iaid before the United Kingdom:
Parliament for that purpose. Secuon | enacts the draft (Canadian) Consttution
Act 1982, set out 1n Schedule B. Secuon 2 provides that no Act of the United
Kingdom Parliament passed after the Constiunion Act 1982 comes mto force
shall extend 1o Canada as part of ns taw. and secuon 4 of tne Sttute of
Westminster is repealed so far as Canadu 1~ concerned. The Constitution Ac:
provides 4 complicated procedure tor amendment by the Canadian Parhiament of
the Canadian Constitution, including the federal distribution of powers. A Char-
ter of Rights and Frecdoms. applicable 1o the legislatures and governments of the
Federauon and the Provinces. is contained in Pan 1. This Charter. unlike the
Canadian Bill of Rights of 1960, i+ judicialis enforceable. though federal or
provincial legislanon mav expressly override the four “fundamental frec-
doms.” " The Consutution. which includes e Canada Act 1982. the Constity-
ton Act 1982 and the scheduled “Constiution Acts” (ncluding the senes o1
Brinsh North Amernica Acts) 15 1o be the supreme law of Canadu,™

The Queen in person signed the Proclamation in Ottawa Inauguraung the new
Canadian Constwuon.

Application to Australia®

Secuions 21-6" of the Statute of Westminster were adopuive with respect 10
Austraha. and Australia adopted them after Japan entered the war in 1947, as
from the commencement of the war with Germanv.*

© Ke Amenameni of tie Constitution of Canadea (19611 125 DLR. (3d1 1. See Firm Kepor: prom ihe
Foreten Affairs Comanniee, Session 1980-81: British North America Acts: The Role of Parliumen;.
H.C. 42 (Kershaw : Second Report on the Brinsh North America Acis: the Roie of Parliament (1961
See also O. Hood Phillipe. “Constitutional Conventions 1n the Supreme Couri of Canad:™ (1982 Y%
L.Q.K. 194; ¢f. Rodney Brazier and St. John Robilliard, “Consututionzl Convenuons. The Canadian
Supreme Court’s View Reviewed™ [1982] P.L. 28 .

= Manuel v. An.-Gen. [1983] Ch. 77. CA: Noltche 1. At -Ger:. [1983] Ch. 77 at 89 (Megam V.-C...
foliowing R. v. Secretary of Siate for Foreigr and Commonwealth Affairs ex p. Indian Associ “tion o7
Alberta [1982] Q.B. 892, CA: (peL. dis.) 937. HL

* See Canadian Charter of Rights and Freedoms. eds.. Tanapolsky and Baudouin (Toronto. 1982
G. L. Peinz. “Legal Protection of Human Kagnts: The comemporary Canadian experience™ (1985)
L.S. 261.

™ See further, Peter Hogg. The Canada Act 1982 Annotared (Toronto. 1983).

W, A, Wynes. Legisianve. Executive and Judicial Powers in Ausrralic: C. Howard. Australion
Federal Constitutional Law: L. Zines. The Hich Court and the Constitution (Svdney 198);. G.
Winterion. Farliamen:. the Executive and the Governor-General (Melbourme. 1983..

"' 5.5 concerned merchant shipping and 5.6 Admiralty courts.

** Not from the passing of the Statute of Westminsier: Exp Benneu; Re Cunninglam (1967) 86 W.N.
(Pt 2) (N.S.W,) 323



THE DOMINIONS ANDC THE STATUTE OF WESTMINST B Tus

The Commonwealth of Australiz: Constitution Act 1900 provides the lega
basis of federation under the Crown., winch (he recital states was mntended 1o b
mdissojuble. Secuons =k ol the Act wiaich voive the federal pnncipic. miake
no provision lor e amendment by e Auvstrabian Parhament.”” The Consnie-
Hon. which 1s conmed i secuion Y ol the Consutunion Aei. can be altered by the
Commonweilth Parhiament. bui only afier & reterendum. ™ Thi~ posinon was
reserved by secuions & and 911 of the Statute of Westmunster, wnich provided
that: 8. Nothirtg m tins Act shall be deemed 1o confer any power w repeal or
alter the Constitution or the Constitution Act of the Commonweaith of Australia

otherwise than in uccorgance with the law exisung betore the commence-
ment of this Act. Y. (1) Nothing in this Act shall be deemed w0 authonise the
Parliament of the Commonwealth of Australia 10 make laws on any matier within
the authority of the States of Australia. not bemng & mater within the authonty o!
th> Parliament or Government of the Commonwealth of Australi.™

Anstralia Act 198t

Tne provisions of the virnualny dentieal Austrubin Acts passed by the Uniec
Kingdom and Commonwealth™ Parhiuments in 1980 were agreed w0 by
Queein. the Commonwealth Government. all the State Governments and the
United Kingdom Government afier extensive consultations between the Coni-
monwealth and State Governments over a period of several vears. The Com-
monwealth Parhament enacted its Act under section 51 (xxxviil) of the
Constitution. The legislation was designed to remove the residual constitutional
links between Australiaz and the United Kingdom Parhament. Government and
judicial system. but the position of the Queen i+ Queen of Australia is no
changed.

The preamble o the Unied Kingdom Acl recites that the Parlament and
Government of the Commonwealth o Australin have. with the concurrence ©
‘the States of Austrahiz, requesied ana consented 1o the enactment ol an Act ol the
United Kingdom Parhament in the terms therein set forth (thus fulfilling the
requirements of sections 4 and 9(31 of the Statute of Westminster).

The Act deals first with legislative powers by providing that no fuwure Act of
Parliament of the United Kingdom shall extend. or be deemed to extend. 1o the
Commonwealth or a State or Territory of Australia as part of its law (section 1)
1t goes on to deal with Staie legislation by declaring that the legislative powers
of the Parliament of each Stawe inciude fuil power 1o make laws for the peacc.
order and good government of that State having extra-territorial operation (10i-
lowing section 3 of the Statute of Wesiminster). and that the legislative powers
of each-State include all legisiative powers that the United Kingdom Parliament
might have exercised for that State before the commencement of the Act. but not
including the capacity 1o engage in relations with countries outside Austrahiu

Y See G. Sawer, “The British Connection™ (1973) 47 A.LJ. 113

* The proposed amendment must be approved not only by a majority of all the votes, but also by o
majority of the voles in a majority of the states: and any amendment dimimishing the proportionate
representation of a State m the House of Kepresentatives requires the approval of the majority of
voters in that State: Constitution of the Commonwealth s.12%

" The constnutions of the Austruhan states. though written (based largelyv on United Kingdom
statutes ). are largely fiexinle (subject 1o retaining such fundamentals as the monarchy ), see McCawiey
v The King [1920] A.C. 591, PC: R. D. Lumb, The Constitutions of the Australian States (2nd ed.
Brishane, 1965).

““The Commonwealth”™ n the context of the Austrahii Act means the Commonwealth of
Austrabiu

RIC=IIIE
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{section 2). The provisions of the Colonial Laws Validity Act 1863 so far as they
applica o State Parliaments are repealed (section 3. modelled on secuon 2 of the
Statute of Westminster applying to Commonwealth legislation): but the removal
of restrictions on State Parliaments does not atfect the Statute of Westminster. the
Commonwealth Constitution Act or the Commonwealth Constitution (section 3).
Certain restrictions on merchant shipping legislation®” bv State Parliaments are
repealed (section 4, corresponding to secuon 3 of the Statute of Westminster
applying to Commonwealth Acts). State legislation respecting the constitution,
powers and procedure of the State Parliain=rt must be made in the manner and
form (if any) rcquired from ume to time by the law of that State (section 6.
contnuing the etfect of section 3 of the Colonial Luws Validity Acr).

The Act then deais with executive powers and tunctions. Instead of the Queen
being formally advised on State matters as hitherto by United Kingdom-ministers
following recommendations from State Premiers (o the Foreign and Common-
wealth Office. it is provided that Her Majesty '« representative in each State ~hail
he the Governor and all the Queen’s powers and tunctions in respect of u Stuate

~hall be exercisable only by him. except that the appointment and dismissal ot the

Governor will be done on rhe advice of the State Premier. While Her Viajesty 1s
personally present m  State. however. she may. following mutual and prior
dgreement. exercise any of her State functions on the advice of the State Premier
tsecton 7). Any powers 1o disailow. suspend. reserve or withhold assent to Acts
or Bilis or State Parliaments are ubolished (sections 3 and 9): und the United
Kingdom Government will have no responsibility for the sovernment of any
State (section 10).

All appeals from Australian courts ™ to the Privy Council. whether under
statute or prerogative, are lerminated. thus making the High Court of Australia
the final court ot appeal from Australian courts section | 1),

Sections 4. (2} and (13) and 10(2) of the Statute of Westminster.* in so far as
they were part of !he faw of the Commonwealth or of a State or Terntorv., 2
repealed (section 12). This Act or the Statute of Westminster in so (ar us 101§ p.m
ot the law of the Commonweuith or ol o State or Terntory. mav e repealed or
amenaed only by a Commonweulth Act nassed at the request or wvith the
concurrence of all the State Parfiaments isection (31

There was no need tor honours, which ure 2warded by virtue 1 the prerog-
anve. 1o he dealt with in the Act: but the Queen has agreed. with the approval of
the United Kinedom and Austraiian Governments. tat the Premier ot any state
wiose Government wishies to do =0 mav make recommenduatons direet o Her
Majesty for awards o1 Impenal Honours,

Application to New Zealand

Sections 2-6%" of the Statute of Westminster were adoptive with respect 1o
New Zculand. which adopted them atter the last var without retrospective
effect.

" Merchant Shioping Act 1894, +s.735 and 736

© TAustralian courts T i this Act do not include the Hish Court of Austratia. trom wiieh il appeais
o the Privy Counci hiad already been abobisned. suniect 1o s, 74 ol the Constisution «inrer ve questions
certined by e Hlich Court whsch had a0 longer snv nracucal operaton: Afrmeam v Cunia Coos
Crinses Pre Lnd (Neo 2Lcn o At -Gen. of Oneenstana (19843 30 ALLR. 108

unte. para, M-y

This does not apptv o g repeal of anendment Hade e osereise ol powers conterred on the
Commonweaith Parfanent by any nture amendment o e o astitution,
USee note 3 supra.
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The Constituuon of New Zeaiana was 1o - very considerabie exteni alierabie
by the Pariameni of New Zeaiand: bul 1 powers of alteration conterred by the
Consttunon Acts were subject 1o certn auahifications. and it was a mater of
doubt whether those qualifications had been removed by section 5 o the Colonial
Luws Vahidity Act. As in the case of Canada and Austrabi. it was for New
Zealund 10 mgke representauons o the Imperial Pariiament if it wished for
lurther constituent power. Section % of the Statnte of Westminster therefore
provided that: “Nothing 1n this Act shall be deemed 10 confer any power 10 repeal
oraler ... the Constitution Act of U Dominion of New Zealand otherwise
than in accordance with the law exisung before the commencement of this Acl.™
When New Zealand adopied sectons 2-6-1n 1947 she asked for and obtained an
Impenal Act that gave her complete constituent power:

In Farzeerala v. Muddoor Wilg ). agopted Dicev’s detinthon of sovereigniy
m relaton o the New Zeaiand Parliamen:

in reliance on 11y powers and with no need tor resort 1o Westminster, unlike
Austraina and Canadu. the New Zeajand Farliament enucted. 1 1996, the Con-
sttuuon Act which sets out the basie principies of the New Zeaiand constiiution,
Seetion 15(1) recognises that e Farlament o1 New Zealand has {uli powe: o
make iaws: section 15(2) provides that no Actof the United Kingdom Parhia-
passed after the commencement of the Act will extend 10 New Zealur.
section 25 provides that the Statute of Westminster is 10 cease o have efie. ..
part of The Law of New Zealand.* In 199() the legislature also enacied u Bill of
Rights but in neither case is the legislation entrenched

1L TuE COMMONWEALTH AT THE PRESENT Day?"

Grant of independence™

Whereas the grant (o British dependent territories of responsible self-¢ wory-
ment within the Commonweulti. or of independence, is a4 matter for the Linted
Kingdom Government and the territory concemed. the guestion of the admission
ol u terriory 1o full membership of the Commonwealth i+ one on wiich all
existing members are consulted. From the Indian Independence Act and the

* New Zealand Constitution (Amendment ) Act 1997, See ). C.Beaglchol. icd.). New Zeafand and
the Swanre of Westminsier (1944, A E. Currie. New Zeaiand and the Stature of Westnsier, 1931
(19441 J. L. Robson (ed.). New Zeuitand, Development af its Lawws and Constitation (2nd ed.. 1967);
New Zealand Constitution Amendment Act 1973 (N.Z.); (extraterrnoriul Iegsiation),

*111976] 2 N.Z.L.R. 615, 622,

“*1. 5. Dickinson, “Up-dating the New Zealund Constitution™. [1988] P.L. 103

** Sir William Dale. The Modern Commonwealtit (1983 ): Sir Kenneth Robens-Wray. Commonweatth
and Colomal Law (1966) K. C. Wheare. The Constinuonal Steucture of the Commeonwealth (1960):
5. Al de Smith. Tie New Commonwealth and irs Constinurions (1964). The Vocabular: of Con-
monwealth Relanons (1954), Heather J. Hurvey, Consultation and Ceroperation in the Cemmon-
wealth (1952). 1. E. 8. Faweell, The Hrish Commonwealih in Imernational Law (1963). Changm:
Lans i Deveiuns € untries ted. ). N, D. Anderson. 1963y Partiament as an Expary (ed. Sir 2
Burns. (1966 Vo B sdanor The Monarcin and the Constitution (1995) Chap 10 Wall-Phil
“Post-Independence ¢ onstitutional Change i the Comnionwealth” (1970 XV Padnical Studie

1¥

* The praduai acquisition of independence by Canada Australia and New Zealand is descrined if
Previous seetion,

36-013
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Ceylon Independence Act of 1947.%7 the grant of independence has been effected
by Act of Parliament.** Independence involves. first. the acquisition of inter-
national personality which i recognised by other countries. it leads to applica-
tion. sponsored by the United Kingdom. for membership of the United Nations.
which is invariably accepted. Independence also gives rise to complex problems
of state succession.* Secondly. independence involves the freedom of the coun-
try concerned from dependence on the Parliament and Government of the United
Kingdom,

Independence Acts

The Independence Act will therefore remove. in the manner of sections 2. 3
and <+ of the Statute of Westminster.*® the three legisiative limitations of repug-
nancy, extra-territoriality and the powers of the United Kingdom Parliament. The
Joctrine of repugnancy® is abolished by a provision on the lines of section 2 of
the Statute of Westminster, whereny no future law made by the Parliament of the
territory concerned shall be void on the ground that it is repugnant (o any existing
or tuture Act of Parliument. This would probably include the Independence Act
uself, ven if it is not specifically mentioned. Section 3 of the Statute of
Westminster, authorising legislation with extra-termitoral operation. was needed
i relation to the I ymimons in 19531, as that Stawte did not make a definite break
hetween dependence und independence: it was a statutory declaranon of existing
tacts that had been brought about by cradual evolunion. [n the post-war Independ-
snee Acts this provision may not be necessary as the power of extra-territonal
coshution s probably impited by independence. but 1t may be inserted ex
o cocgutela.

12 srovision that future Acts of the United Kingdom shail not apply to the
country concerned has been modetled on section 4 of the Statute of Westminster.
Thut scction was lollowed closely in the case of Cevlon (now Sri Lunka) and
Ghana (formerty the Goid Coast). The Indian [ndependence Act. however.
amitted the “request and consent” and substtuted “unless it is expressly
sxiended thereto™ by a law ot the Indian legislature. The Nigenan, Sierra Leone
(nd later Acts merely omit the contingency that they might request and consent
0 United Kingdom lemsiution,

The powers ol disailowance and reservation and the reserved power of certifi-
cation were abolished hv ihe Indian Independence Act 1947, The power of
disallowance ~urvived i theory moretanon to Canada unol 1982 and Australia
anul 1986 and has not heen tormally abalished in refauon to New Zealand. but
hy convention 1t was never exercsed atter thev became “self-governing”. In
other cases of independence these extraneous powers wiil have been abolished by
amenument to the pre-independence consututon.

Independence in the case of former colonies. ¢.v. Ghana. Nigeria und Malta,
which involves the 'ranster of sovereignty to termiones that previously had no

!

sri Lanka (Cevion) adopted an autochthonous republican Constitution in 1972, The Consutution ol
078 provides for an executve President: see M. J. A, Cooray, Sudiewal Role under the Constinteons
o CeviengSre Lanka (Colombo, 1982),

S The Ireland Act 1944 recoemised i faet accompli.

“Nee Roberts-Wrav, on ot pp. 267-269 Fawcett, op. o Chap. 150 and see The Effect o
Dndenendence oo Dieaties daemational Law Associannn, 19661

Canre, para. G- et e,

CColomtal aws Vahdity gt 1868, 5 2.
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imernanonal personalitc. 18 usualiy desenibed i the Act as “lully responsihie
clatus  within the Commonwealth. Protecrorates 1o, 2. Uganda and trust et
fies 1e.e Taneanvikg, now part of Tansank: were net witirn Her Mage
dominions. and theretore Independence ACts have techmicalty annexed mem b
the Crown in order that on (ne withdrawal of protection (ney mighi be granicd
independence within the Commonwealth, In the case o wust lermones th
process required the approvai of the United Nations. The mdependent Federaton
of Malaya (now ‘Malaysia1 was 1ormed by agreement between the United kKing-
dom and the rulers of the protected Malay staics. prior approval having been
given hy Act of Parilament.

The Statute of Westminster did not deal with execulive powers. because their
exercise was adequately governed by constitutional convenuons. and the Statute
was ot intended at the time it was passed actually o conter inaependence.* Thy
indian Independence Act 1947 provided that the United Kingdom Governmen:
should cease 10 be responsibic for the government of indix. and this hus been
followed in Acts granting independence 10 former Colomcs. Acts conierring
independence on protecloriles either do the same or provide that Her Majesty
shall cease to have jurisdicuon over the (ermton.

There is usually an Agreement hetween the Unned Kingdom and the terriory
concerned that the !atter shali succeed to the nights and oplhizauons aftecung 1t
arising out of international agreements.** Other countries appear 1o accep! this.
Somelimes the grant of independence has been accompanied by an Agreement
with the United Kingdom on external affairs. defence and public officers. This
was so. for example. with Cevion.™ Malaya. Nigeria. Singapore and Mal.™

It is also necessary for Parliament to-pass an Act continuing the law of the
United Kingdom in force here in relation to the territory so far as it is applicablc
10 ils new consttutional staws.™ and W modiy ceram exisung Acts of Parlii-
ment. e.g. British Nationality Acts (countrics whose nauonals are Common
wealth citizens). the Army and Air Foree and Naval Discipline  Acts
(Commonwealth forces): and Acls relating 1o visiting forces and diplomauc
immunities.”

A special kind of non-colonial though dependent status was devised for certain
small islands in the Caribbcan by the West Indies Act 1967° following the break-
up of the Federation of the West Indies in 1962 and the independence of Jamaica
and Trinidad and Tobugo. The isiands concerned were Lo be “Siales in associa-
tion with the United Kingdon:™. The United Kingdom retained responsibility for
defence. external affairs and citizenship. while the Associated States each had
control-of internal affairs including constitunonal amendments. the Colonial
Laws Validity Act ceasing for these purposes 0 apply to them. The association

%2 But see now: Nolicho v, An-Gen. [1983] Ch. 77. 89 per Sir Robert Megarry V.-C., following R.
1. Secretarv of State tor Foreign and Commonwealth Affairs ex p. Indian Associanon of Alberic
11982} Q.B. 892. CA: (perdis) 937. HL.

**¢.g. Cmnd. 2633 (Malta).

= §yr Jvor Jenmings. The Consiitution aof Cevion (3rd ed.. 1953); “The Making of a Domimon
Constitution™ (1949) 65 L.Q.R. 456,

** Cmnd. 2423; Gmnd. 2410.

* ¢.¢. Ghuna {Consequential Provisions) Act 1960.

“The latest is the Brunei and Maldives Act 1985.

s Constpational Proposals for Anngua. St Kitts, Nevis, Anguilla. Dommica, St Lucia. St Vurcent.
Grenada (1965) Cmind. 2805 Report of Anngud Constimnona! Conference 1966, Cmnd. 2963
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could be terminated by either side. This “Caribbean Arrangement” did not last
long, and one by one the Associated States were granted independence. ™

Independence constitutions
The constitution of the newly-independent country will have been drafted by
agreement between the Secretary of State and the local party in power, some -

a statutory Order in Council separate tfrom the Independence Act, as this 15 a
quicker and more flexible way of getting parliamentary approval. When the
constitution has come ineo operation in what is now an independent country,
provisions made thereunder by  -der in Council cannot be challenged in the
English conrts.*

In addition o Canada and Australia, a number or POSE-war constitutions of
Commonwealth members have some kind o; federal torm. These include Indig.
Nigeria,"" Malavsia, Usanda and Kenya. .

Fundamenual rights in the Commonwealth. wwugh traceable ultimately 10
nawral law and ifluenced in their formulation by the European and other
recional convenuons had their immediate origin in the prnciples of English law.
The carliest cXample in the Commonwealth of a Billor Rights in the modem
w«ense s the Constiution of Tonga of 1875, which was probably inspired by
Methodist missionaries. Most of the post-war constitutions include un entrenched
dectaration of fundamental nghts, with power of judicial review.* The first wils
the [ndian Consiitution.™ which came into force in 1950, The Nigerian declara-
tion of fundamentai rights (1960) formed the model for several later formulations
in other Commonweaith countries, being derived not only from those in ihe
Constitutions of Pakistan | 1956 and Malaya (19573, which themselves horrowey
extensively frrom India, sut also from the European Convention.

\mendment of the constitutions ol Commonwealth countries usually requires
~ome special procedure at feust for altering provisions relating to a federal
distribution of powers. fundumental Aghts. und communal or minonty guaran-
‘ces. [n Bribery Commissioner v Runasinghe* an appeai from Cevlon. the Privy
Council said: ~a legislature has no power to 1anore the conaitions of lawmaking
that are imposed by the instrument which 1selt reculates the power to make law.
This restriction exists independently of the question wiether 1 jemsiature iy
sovereign”  These special provisions, however, may fater me repended by menns
of their own specal procedure. as was done in the case or Ghana,

Commonwealth countres, little time after achieving independence. oren
“vish 1o base u revised constitution on a local grindnorm: they ussert the principic
" constitutional “autochthony ™, that is, that their constitution iy sprung irom
heir native soil and not derived from a United Kingdom statute. Strictly.

"See Sir Fred Phillips, West tndicn Constitutions: Post-Independence Retorm 1985

" fluck v A, -Gen, 11965] Ch. 745, CA. atfirming Wilberrorce j. 1T96d) 3 WL R, 550, And see
Mlanuet v. Atr.-Gen.: Nottcie v ML Gien. | 1983) Ch, 77- applving R v Secretary of Stare for Forergn
and Commnnwenith Affuiry vy 1 tedian A svoctarion ot Alherra | 1982] (0.B. 892, CA. and Buck v A -
fien. supra, i

" The Nigenan Federaton. whieh has uone through a number of changes since mdependence. w.s
said 10 be umque m tha it was not tormed from units that were Previousty ~cparate countries, The
divisions were mainiy rring)

"Dale ap.cin Chy 2: ce Sie K. Ruberts-Wray, “Human Rights in tne Commonwenlth™ [ 1968) |7
TELL 6. OUR:

“Ho M. Seervar. Consttnnional Law op Inetig Vo, Cird ed., Bombay, 1983

mI TI68T XA 473,
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autochthony requires a breach lcg;ii conunuily, an actual or techmeal revolu-
tion."> A complete breach in legal continuity is atlended by some risk 1l the local
courts are independent and impartii: The nouon of autochthony s hardiy
applicabic at anv rate 1w Canadu. Austrahia or New Zeaiand."

Dependent peoples usually want at first to adopt British methods of purhamen-
tarv and Cabinet government. adapted 10 suit jocal conditions. The main consutu-
nonal convenuions are commonly formulated or incorporated by referencc. The
batance of power between. conflicting ethnic. religious. linguistic or regional
interests needs to be settled before independence.” An independent country
should be cconomically viable. It must provide for its own defence and the
handling of external affairs. The governmental structure should not be two
complex in relation to the population. Literacy is not essential for the franchisc.
Capable leaders can usually be found to fill the ministerial posts: but beyvond this
there is the urgent need for an honest and efficient civil service. The dearth of
administrators is lareely o question of education. and the main obstacle 1 the
wiav ol providing education 15 the cost.

The desire for independence is itsell siimulated by British political 1deas. and
nationalism marks the later stage in tne development of a dependent LEmitory.
There is in effect only one party. whose aim is 10 end “colomalism™: but the
British political system presupposes two main parties or groups. one bemg an
effective opposition capable of providing an allernative government. The one-
party principle may be introduced before long. especialiy afier the country has
become a republic with a strong Presidential system.®" Thus the “Westminster
model™® of parliamentary democracy was soon abandoned 1 Pakistan and
Ghana. and later in Nigeria. Uganda, and a number ol other Commonwealth
countres.

Full membership of the Commonwealth

The Commonwealth was based on conventions which grew out of practice.
relating largely 1o the acquisition and discontinuance of membership. Although
it is not an international person it has become an association of an international
kind. for it has developed an organisation. acquired a headguarters and developed
the beginnings of a constitution. including instruments agreed by Heads of
Government such as the London Declaration of 1949 (Head of the Common-
wealth). the Agreed Memorandum on the Commonwealth Sccretariat of 1965.
the Singapore Declaration of 1971 (description of the association. s member-
ship and objectives), the Lusaka Declaration of 1979 (human nights) and the
Harare Declaration of 1991 (the promotion of democracy ¢ne of the aims of the

o5 Wheare, The Constinnona! Structure of e Commonwealth. Chup. 4: ¢f. Kenneth Robinson.
“Constittional Autochthony in Ghana™ (19611 | Journal of Commonweaith Poliical Studies. 41.
“Constitutional Autochthony and the Transfer of Power.” in Essays i Imperial Governmen! (ed.
Robinson and Madden, 1963), p. 249; The Canadian Constitution of 1982 was as nearly autochth-
onous as practicable.

* Robens-Wray. op. cit. pp. 289-295; anie. pp. 751-156.

® Gee S, A. de Smith. “Mauritius: Constitutionalism in a Plural Society™ (19681 31 M.L.R. 601:
Claire Palley. “Constitutional Devices in multi-racial and multi-religious societies™ (1969) 1Y
N.LL:Q: 377 !

o Gee N. O. Nwabueze, Presidentialism in Commonwealth Africa (1974). One-pany republics in the
Commonwealth a1 present are Bangladesh. Kenya. Malawi, Seychelles, Sierra Leone, Tanzania and
Zambia. Zimbabwe looks like going the same way

* See per Lord Diplock in Hinds v The Queen [1977) A.C 195. TC: D. C. M. Yardley., “The
Effectiveness of the Westminsier Model of Constunion,” Year Book of World Affairs 1977, Vol. 31.
p. 342
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Commonwealthy.™ Other agreements are the Gleneagles Agreement of Y77
(apartheid in sport) and the Melbourne Declaration of 1981 (economic aid to
developing countries). These instruments. however, can hardly be said to create
legal, us opposed to political and moral, obligations.

in order that a country may be admitted to tull membership of the Com-
monwealth it must be: (1) independant: (ii) willing to recognise the Queen as
Head of the Commonwealth: and (iii) willing to co-operate. The Singapore
Declaration begins by describing the Commonwealth of Nations as a voluntary
associanon of independent sovereign states. each responsible for its own policies.
con :lting and co-operating in the common interests of their peoples and in the
promoton of international understanding and world peace. Membership of the
Commaonwealth, it continues, is compatible with the freedom of member Govern-
ments + be non-uligned or to belong to any other grouping. association or
allianc Under the Huarare Declaration a committee known as the Common-
wealth imisterial Action Group was cstablished to monitor compliance with the
terms . the Declaration.™

The « zc1510n to grant independence. i~ has been said. is made by the United
Kingdor.™ Then, if rhe government oi the country concerned so wishes. the
Umrted Kingdom invites the governments of the other tull members of the
Commonwealth, because thev have equahty of status. to agree to the (uil
membersiip of that country. If thev. or o majority of them, did not agree. the
country concermed would become independent within the Commonwealth, but it
would not be a full member. On the other hand. there appears to be no rule that
the mempers must be unanimous: a minority probably cannot prevent its becorn-
e o lull member although they might ignore it or even secede.

o be udimitted to the Commonweaith it 1s not necessary that the applicant state
had. betore mdependence. been a Crown terrtory. Mozambique and Cameroon
which joined the Commonwealth in 1995 ure examples.™

The number of independent members of the Commonwealth 1~ now 33,

While both sentiment and sclf-interest may he said to operate 1n keeping the
older Dominions in the Commonweaith, seit-interest predominates 1n determin-
g new countries o join the Commonwealth: although even in them sentiment
~ 1ot absent, especially among admimistrators. lawvers and educated persons
ceneratly. The advantages of the association 1o new members include conunued
inancial wd: the secondment ot skilled personnel. such as admimstrators and
reachers: mutual trade: and co-operation of manv kinds, such as the provision of
diplomauce intormation and help in ume ot trouble. There are-also unotticial links
such as are formed by associations of Memopers of Parliament. luwvers, doctors,
screntists and technologists. No disadvantages or limitauons dare mmvoived
membership. B

{t has been recognised since the last war that an independent member may
leave the Commonwealth by voluntary secession. Secession, o be tully effective,
requires not onlv local legislavon but diso wn et of the United Kingdom
Parliament for such purposes as amending lecislaton relating to natonality. The

)

" Dale. o cur. Che 20 "1 the Commuonweaith an international organisation ™ 11982) 31 LC.L.O.
151

7 Pakistan was not expelled from the Commonweaith tollowing the nulitary conn in October 1999
but developments are heing Kept under review.

" Or Australia, etc., in relation 1o dependencies of « ther Commonweaith couniries

' Cyprus entered the Commonweilth six monaths atrer the t*rminaton of its colonial status in order
1o emphasise the voluntary mature of s nlcmh\:r\mn_.
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secession of Eire 1n 1945 was recognised by the other members.™ that of South
Alnica in 19627 and that of (West) Pakistan 1n 1972

Pakistan was re-admited 1o the Conimonwealth in 1989 und South Alrica in
1944 7

Following a coup in 1987 and the declaration ol arepublic. the membership of

Fiji was wreated as having “lapsed™ .
[}
The Monarchy in-the Commonwealth™

The symbol of Commonwealth association is the Queen and Head of the
Commonwealth. The Queen has adopted o personal flag—initial E and Crown
witlun u chaplet or roses—for use where the royat standard (especialiv associated
with the Unned Kingdom) is mappropriatc.

The conrvention recited in the preamble 10 the Stawte of Westminster™ still
reguires that an alteration by the United Kingdom Parliament in the law touching
the siccession 1o the Throne should have the assent of the Parhamems of all the
Domimaons (or realms owing allegiance to the Crown) ™' They would presumabiy
uis0 need 1o pass their own lemslation in order w0 make suct an alteration in the
law eflccuive in their own countries. It is suggested that the republics and separate

monarchies (such as Maluvsiin) in the Commonwealth need oniy be informed of

the change made in the law identitying the Head of the Commonwealth. although
as a matier ol couriesy they would probably be kept informed of any preliminrry
discussions.

On the other hand. as regards a change made by one member i the Roval Sivie
and Titles used by that member—at leust within the bounds set by recent
precedeni—it seems that convention since 1952 no longer requires the assent of
anmv ol the other members. On the accession of Queen Ehzabeth 11 1n Februar
1952 proclamations of the Roval Style and Titles were issued in the independent
countries of the Commonwealth which. except in the case of New Zealand.
differed from thar issued in the United Kingdom. Later that vear discussions werc
held among the members. and it was agreed that each one should adopt a title 1o
Sull its own circumstances but including 4 common element. As a result Canada.
Australia and New Zealand in 1053 adopted the same roval titles as the United
Kingdom. but incorporated & specific reference 1o their own territory. thus:
“Elzabeth 11. by the Grace of God of the United Kingdon:. Canada | Australiz.
New Zealand] and Her other Realms and Territories. Queen. Head of the

* Irelund Act 1949; but the Kepublic of ireland 15 not 10 be regaided an @ loreIEn coumtry nor are s
Cilizens o be regarded as abiens in the United Kingdom.
T South Alnca Act 1962: South Africy became a foreign country. and 1ts citizens became aliens
unless they were also ciuzens of the United Kingdom and Colonies or of some other Commonwealth
country.
™ Pakistan Acts 1973 and 1974; R, v Chief immugration Officer. Heathrow Airport. ex p. Salamar
Bibi [1976] 1 W.L.R. 979, CA. The former East Pakistan (renamed Bungladesh) remained in the
Commonwealth: Bangladesh Act 1973. Burma (1947). Somaliland (1960). Southern Cameroons
(1961) and Aden (1971) left the Commonwealth on obtaining independence
" Pakistan Act 1990,

" South Africa Act 1995,
™ Dale. op. cin.. pp. 35-39. Sir Ivor lenmngs. Constiutional Laws of the Commaonwealth (3rd ed,).
Vol I pp. 18-25: 1 L. S. Fawcatt The British Commonweaith in International Law pp. 79-85: D. P.
OConnell, “The Crown in the British Commonwealih™ (1957) 61 LC.L.C. 103,
M anie, para. 30-004
"' Suppose they 4o not all agree
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Commonwealth. Defender of the Faith.”™* In the republics and sepurate mon-
archies (e.g. Malaysia) the Queen is recognised only as Head of the Com-
monwealth.*

The Queen is a part of the legislature in each ot her realms, and the govern-
ment of each is carried on in her name on the advice of the Ministers in that
countrv. The extent to which prerogauve powers in relation to external affairs
were transferred to the Governor-General in the former Dominions varied.*

Her Mujesty during her tours of the Commonwealth has personally opened
sessions of Commonwealth Parliaments. presided over Executive Councils and
meetne  of the Privy Council, administered the oath of office to Ministers and
signed letters of credence of Commonwealth ambassadors.

Fullowing the dismissal of the Australian Prime Minister (Mr Gough Whitlam)
and the appointment of the Leader of the Opposition (Mr Fraser) as caretaker
Prime Mimster by the Governor-General (Sir John Kerr) in 1975, the Speaker of
the House of Represenwutives wrote to the Queen asking her to intervene. Her
Majesty replied: “The written Constitution, and accepted constitutional conven-
tions., preclude the Queen from intervening personalily in those runcuons [given
o the Governor-General by the Constitution] once the Governor-General has
heen appointed. and from interfering with His Exccilency’s tenure of otfice
cxeept upon advice from the Australian Prime Minister.” [t is not clear who
advised Her Majesty on that occasion. or who drafted her letter.™®

Some controversy arose garly in 1984 out of the Queen’s Christmas broadcast
to the Commonwealth (in which Her Majesty spoke of her:recent visit to [ndia
and her meeting with Mrs Gandhi. the Indian Prime Minister) over the guestion
vhether convenuon requires the Head of the Commonweaith to take advice from
munisiers of the United Kingdom or of the Commonwealth countries concerned,
or whether she may act without such advice. Statements were made by both
Buckingham Palace and Mrs Thatcher. the Prime Minister, in the House of
Commons Lo the erfect ‘hat as Head of the Commonwealth the Queen may act
without tormal advice. .ud these stalements were consistent with the opinion
expressed by a former fegai adviser to the Commonweaith Office.™

That does not. however. mean that she may, us Head of the Commonwealth.
differ publicly from the views of the Government vn 4 matter un which the
Government has formed u particular view. [n July 1986 there was speculation m
4 newspaper article that the Queen. as Head of the Commonwealth, did not agree
with the Pnime Mimister on the wisdom of applying (or not upplying) economic
anctions dgainst South Africa.” Whatever, the truth of taat story, it would

S AUl the vverseas countnies described her as “Elizabeth the Second,” .lthough she was the first
Elizabeth 10 reten over them as disunct Kingdoms: of. MacCormick v. Lord Advocate. 1953 5.C. 396
Scotland). In 1973 Her Majesty personally sivned an Australian Act giving ner the ttle of Queen of
Australia. instead of Queen ol the United Kingdom and Australia.

' post, para. 36024

“* Further prerogative powers, extending to war and peace. were translerred it the beginning of 197%
10 the Governor-General of Canada. . now. Canada Act 1982 and Australia Act 986, unte.

“ See D P O'Conneil. “The Dissoiution of the Australian Parliament: |1 November, {9757 (19761
57 The Parligmentaran, p. 12 and leter from 001 O'Connell and 1. M. Finnis o The Times.
Novemoer 15, 1975,

o Sir William Dale. letter o Daifv felegraph January 31 1984 ¢f. Mr Lnoch Powell. MLR.:
“mumisterial advice that mimsterial advice 15 not eguisite 1 also mimisterial aavice ™ letter o Fhe
Tintes. January 26, 1984, See turther. 1. W, Blackburn, “The Queen and Minisienal Responsibility ™
[1uRS] P.L. 361,

" The Sunday Tnes, July 20, 1980, cie. para, 17124
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obviously be constitutionally improper for the Queen to express in public a view
which was contrary 1o that of Her Ministers as the United Kingdom on a matter
concerning the policy of the United Kingdom.

“The Crown™ usually means the central government."" and as there are as
many independent governments as there are independent countries of the Com-
monwealth. “the Crown™ in any of these will usually mean the government of
that country. Tins is especially so where statute has expressly or impliediy
designated a particular fund 1 meet a debt.™ Further. disputes between member
nations of the Commonwealth are possible. such a: the dispute between India and
Pakistan on the staws of Kashmir. The Crown may at the same time be at war in
respect of some Commonwealth territories and al peace in respect of others. In
the Second World War not only did some Cemmonwealth countries make
separale declarations of war against Germany and Japan. but Eire remained
neutral throughout. Since the war the members of the Commonwealth have not
pursued a common foreign policy. They differed. for example. over the Suez
Canal intervenuion in 1956 and on the question of recognising Communist China.
Some have entered into regional treaties with non-members to the exclusion of
other membera.,

The conciusion is that the commor law doctrine of the dasibiinty of the
Crown™ has been modified. from the Enghsh law point of view. by legislanion
and constitutional convention. The Queen holds several offices us Head of State.
The legal systems of other Commonwealth counuies generally regard the Crown
as divisible. but within the federations it is indivisible for certain purposes. In
international law the Crown is cicariy divisibic. Some writers would describe the
relation of the Crown to the various reaims in the Commonwealth as a new kind
of personal union. but no formula vet devised 1s adequale 10 cover all the
tucts.

Republics in the Commonwealth

The India (Consequential Provisions) Act 1949°' recognised that India”* was
a republic while remaining a member of the Commonwealth. Since its new
Consuiution came into force in 1950. India no longer owes allegiance o the
Crown. The Queen is not Queen of India. but India recognises the Crown as the
Head of the Commonwealth with which it is associated and of which it is a full
member. The desire of India to remain a full member of the Commonwealth after
the coming into force of her republican Constitntion was discussed at a meeting
of Commonwealth Prime Mizisters in 1949, which issued a declaration” to the
effect-that the Governments of the other Commonwealth countries. the basis of
whose membership of the Commenwealth was ‘not thereby changed. accepted
and recognised India’s continuing membership. This declaration modified the
Balfour declaration of 1926.* and dropped the term “British™ as applied to the

x

" ante, para. 15-007.

* A -Gen. v. Greal Southern and Wesiern Ry of Iraland (1925] A.C. 754

' anie, para, 35-005.

! And see Stawe Law (Repeals) Act 1976, Pt VL

- j.¢. the former British Indiu excluding Pakistan. but including most of the former Indian states.
' For the nepotiations leading 10 this declaration. including recognition by India of the King as

“Head of the Commonwealth.” see J. W. Wheeler-Bennett, King George VI, pp. 719=731,
" ante, para. 36-001
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Commonwealth: A similar process was gone through in 1956 in relation 0
Pakistan which has since left the Commonweaith,”

The existence of republics within the Commonwealth marks the end of that
*common allegiance” which featured so prominently in the Balfour declaration;
hut the concept of allegiance, now divorced from British nationality, appears to
have no legal significance except in the law ol treason.

Citizenship™

As has been seen in Chapter 23, there is . >nger a common code of British
nationality. The first sign of di~ergence was uic Canadian Nationals Act 1921,
and cnisis came with the Canau..n Citizenship Act 1946. This led to a conterence
of legal experts on Commonwealth nationality and citizenship in 1947, Their
proposal was that the United Kingdom and the other Cemmonwealth countries
shouid each define their own citizenship. and that the citizens of the sarious
Commonwealth countries should be recognived in every part of the Com-
monwealith as “British subjects™ or “Commonwealth citizens.”

This “common ciause™ was adopted by the United Kingdom. Canada. .\us-
trufia and New Zealand. It does not necessarily mean. however, that Briush
ciizens (formerly citizens of the United Kingdom and Colonies) have in those
other three countries the same citizenship and poiitical nights as their citizens
have in the United Kingdom.”” Other Commonwealth countries recognise “Com-
monwealth ciizens™ in various ways.

Consultation and co-operation

‘Atter the Imperial Conference of 1937 the practice of holding more or less
regular Imperial Conferences, with tixed agenda and full published reports. was
discontinued. There have since been ad hoc meetings of Commonwealth heads of
government to review the state ot the war and to discuss post-war settlements: to
discuss international relations. cconomic affairs and defence: to answer the
question of India’s continued membership of the Commonweaith after adopting
1 republican constitution: to discuss South Africa: to discuss the Common
Market: the world political situation: the progress ot Brinsh rerriones iowards
independence. and membership of the Commonwealth: the means o1 rromotng
closer co-operauon hetween the peoples of the Commonwealtth: world cconomic
attairs: disurmament: trade and immigration, Meetngs ot al the member states
are now held hennially.

There have aiso been other Conferences from time to time below heads of
sovernment level, for example. the Bntsh Commonweaith Conterence on
Nationality and Ciuzenship. 1947 and the Conference of Commonwealth For-
erzn Ministers at Colombo in 1950, which recommended the establishment of @
Commonwealth Consultative Committee to plan developments for South und
South-East Asia (“the Colombo Plan™).

Since the war. treaty relations umong members ot the Commonwealth no
longer appear w0 differ from those existing between other states. In the absence
of any provision to the contrary, they would be governed by intgmanonal law.
When members ol the Commonwealth have uccepted the compulsory jurisdiction

" The number ol republics (with enher constututional or execunve: Prestdents) wathin the Com-
munwestlth currentdy stands at 31 compared with 16 Realms acknowledging the Queen as Head ol
State and 6 indigenous monarchies,
CMaies ape it pp. 137-1%9,
cate parit, 23-023 tor the apphiicanon ot the Immivranon Act 1971 10 Commonweaith aittzens
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of the International Court of Justice. they have tended 1o reserve disputes with
Commonwealth countries. The Umited Kingdom no longer excludes such dis-
putes ansing after 1968. No formal machinery had been devised for settling
disputes between members of the Commonwealth. An advisory opinion of the
Privy Council has been sought twice in disputes between Commonwealth mem-
bers.** Settlement through the machinery of the United ‘Nations has also been
resorted to twice: between India and South Africa in 1946 over the treatment of
Indians in the latter country. and between India and Pakistan over the future
status of Kashmir in 1954,

Commonwealth High Commissioners in the United Kingdom now take prece-
dence with ambassadors of foreign states and age accorded the title of “Excel-
lency.” Republican members of the Commonwealth mav send ambassadors
rather than High Commissioners to other Commonwealth countries. These repre-
sentatives of Commonwealth governments in the Uiiited Kingdom were granted
immunities similar to those of foreign diplomauc representatives in 19529

Consultation. exchange of information and co-operation among Common-
wealth countries are found mainly in the nelds of external affairs. defence.
tinance and economics, education and law. There 1s also a tair degree of murtual
help. The obligation to consult. however, 1s not clearly denned. and consultation
tends o be i one-way traffic. The United Kingdom would not change any law
aficcung ciuzens of Commonwealth countries. such a~ the Fugitive Ofienders
Acts without consulting the other members. and in this cuse probably trying 1o
effect reciprocal arrangements, The principle obtains of non-intervention in each
other’'s domestic aftuirs. Apart from express agreements. no positive obligations
are involved in Commonwealth membership. Gencrally. there 15 no definite
Commonwealth policy. In particular. there is no common foreign policy. The
cxperience of Eire in the last war shows that a member of the Commonwcalth—
even one of the Queen’s realms (as Eire was then)—may remain neutral in a war
in which the Crown is engaged. Eire’s neutrality was recognised by the enemy
belligerents. and by the neutral countries.

The media for consultation include the Crown and the Governors-General.
meetings of Prime Ministers. other Mimisters and officials. the exchange of High
Commissioners or Ambassadors. and regular communication between the For-
eign and Commonwealth Office and the Departments of External Affairs of
Commonwealth countries.'

There are also a number of official organs for co-operation covering such
matters as agriculture and forestry. education. air transport. economics, scientific
liaisorr, shipping. statistics and telecommunications. Assistance of various kinds
is provided by the Commonwealth Development Corporation > Collective
defence has been a major preoccupation both in war and peace. bul the recent
ter-ency is for regional international arrangements such as the North Atlantic
Troaty Organisation. The Commonwealth Foundation administers a fund for
increasing interchanges between Commonwealth organisations in professional

" Re Cape Breton (1846) 5 Moo.P.C. 259 (annexation of Cape Breton 1o Nova Scotia), Ke Labrador
Boundary Dispure (1927) 137 LT. 187

* Diplomatic Immunities (Commonwealth Countries and Republic of Ireland) Act 1952: Diplomatic
Privileges Act 1964: ante. para. 15-033.

' The United Kingdom temporarily broke off diplomatic relanons with Uganda in 1976, British
interests being looked afier by France.

* Commonwealth Development Corporation Acts, 1978 and 1982, The Commonwealth Development
Corporation Act 19949 provides for the privatisation of the corporation
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ficlds. The Foundation is an autonomous body, mamntaining a close liaison with
the Commonwealth Secretariat, and is nnanced by contributions from Com-
monwealth governments.

The Commonwealth Secretariat’

The Commonwealth Secretariat. established in 1965 as a visible symbol of the
spirit of co-operation animating the Commonwealth, is at the service of all
Commonweaith governments. The Secretariat denves its functions from the
authority of Commonwealth heads of government. and the Secretary-General has
access 1o heads of government. The Secretariat has no executive functions.
Among its chief purposes are to disseminate fuctual information to all member

‘countries on matters of common concern: (o assist existing agencies in the

promotion of Commonweaith links: and to help w0 co-ordinate preparations for
future meetings of Commonweaith heads of government and of other Com-
monweaith Ministers.

The Commonwealth Secretariat Act 1966 provides that the Secretariat shall
have the legal capacity of a body corporate. and it and its staff have the privileges
and immunities conterred by the Schedule. The certificate of a Secretary of State
is conclusive as to any relevant lact.

CCind. STV, Lereed Memorandam en e Commorveaith Secretariar: The Commonwealth Relu-
stony Office bear Sook 1960, Chap. 3: Margaret Doxey, " The Commonweaith Secretariat, " Year Book
o Workd Afares (976, p. 09,



CHAPTER 37
APPEALS TO THE PRIVY COUNCIL '

1. APPEALS FROM DEPENDENT TERRITORIES

The abolition of the jurisdiction of the Council in the seventeenth century did
not extend 1o appeals from overseus territories. ¢.«. the Channel Islunds. the Isle
of Man, colories (“plantations™). and later Indiu. The remaining jurisdiction
rested on the prerogative of the King 2 the fountain or reservorr of Jjustice: but
Ils exercise came 1o be regulated by the Judicia) Committee Acts of 1833 and
1844, which created the judicial Committee of the Privy Council o hear all Privy
Council appzals.” The Crown has the prerogalive 1o determine what is the
Jurisdiction of the Judicial Commiuee.* The Colonial Couns ol Admiraliy Act
1890 provided 1or the continued hearing of appeals by the Privy Council trom
courts i any British possession invested with Admiralty Junisdiction where there
wis no right of appeal 1o u locul court or on appeal from a locul court. There i
power (0 make rules of court.

Privy Council Precedents

A Privy Council decision (technicallv an opinion} is binding on the couns of
the country from which the appea! came. The Judicial Committee said in the
Bakhsnuwen case” that decisions of the Board on Islamic law in appeals from
India bound the Court of Appeal for Eustern Africa. and there are older dicta to
the effect that the Boards' decisions are binding throughout the Privy Council's
overseas jurisdiction® but the statement should probably be restricted. first to
cases where the relevant parts of the legal svstems concerned are the same and.
secondly 1o appeals from dependent temritories. Decisions of the House of Lords
on United Kingdom legislation which has been adopted i similar terms in a
colony should be treated by colonial courts as binding. according to the Board in

Delasaia v. Delasala.® although in juristic theory such decisions are persuasive
only.

' N. Bemwich. Privy' Council Practice (3rd ¢d.. 1937): Sir Kenneth Roberts-Wrav, Commanwealli
and Colonial Law. pp. 433-463: Sir William Dale. The Modern Commonwealih pp. 128-129: Loren
P Beth, “The Judicial Committee: lis Development, Organisation and Procedure™ [1975] P.L. 219,
E. McWhinney. Judicial Review i the English-Speaking World. For the early history see J. H. Smith.
Appeals 1c the Privy Council from the American Plantations (1965). P, A. Howell. The Judicial
Comminee of the Prive Council 1833-)876.

* ante, para. 16-010.

Y Austrahian Consolidated Press v. Uren [1969] 1 A.C. 590, PC.

* Fatuma Bin Salim Bakhshowen . Mohamed Bin Salim Bakhshuwen 11952] AC. 1; Australian
Consoliduted Press v. Uren. supra. In Frankiand v 1he Queen |1987) A.C. 576, on an appeal from
the Isle of Man concerning the common law mens rea of murder the Pr vy Council ook the view that
decisions of the,House of Lords were persuisive only. See H. H. Marshall. “The Binding Effect of
Decisions of.the Judicial Committee of the Privy Council™ (1968) 17 LC.L.Q. 742: G. W. Bartholo-
mew in (1952) | LC.L.Q. 392: Roberts-Wray. op. cit. pp. 572-575,

*e.g. Robins v. Nurional Trust Co [1927] A.C. 515.

“[1980] A.C. 546. Decisions of the Council reflect difiering views: sec J W. Harris, “The Privy
Council and the Common Law™ (1990 106 L.O R, 574: post para. 37-0110),

37001

37002



37003

37004

37005

37006

508 APPEALS TO THE PRIVY COUNCIL

Appeals lie from the Channel Islands. the Isle of Man and the colonies. and by
virtue of the Foreign Jurisdiction Act 1890 they tormerlv lay from protectorates.
protected states and British trust territories.

Appeuls to the Judicial Committee from overseas territories fall inth two main
classes:

(1) Appeals by “right of grant.”

12} Appeals by “special leave™ of the Privy Council.

1. Appeals by *right of grant™

These are called appeals “by right of grant™ hecause the limits are defined by
Imperial Act. Order in Council or local statute. although fundamentally the
appeal is founded on “the prerogative right and. on all proper occasions, the duty.
of the Queen in Council to exercise an appellate jurisdiction™ (R. v. Bertrand ™.
Thev lall into two groups: (a) appeals “as of right” in the narrow sense. and
ih) appeals at the discretion of the local court. In so far as these appeals rest on
Act of Parliament or QOrder issued thereunder, they cannot be limited or abolished
by the colonial legislawre.® Leave o appeal to the Privy Council must be
ahtamned from the local court, usually the Supreme Court of the territory. Neither
aroup of appeals by right of grant now in fact includes criminal cases.”

() Appeals Cay of rigt”

Although this kind of appeal is cailed "is of night,”™ application lor leave to
Appeal has to be made to the lezal court: but the latter must grant leave to appeal
il certain conditions are fulfilled. These conditions vary in different termtones,
dlthough there is now a fair degree of uniformity. Generally speaking, un appeal
lies “as of mght” where the decision complained of 1s a tinal judgment. the
subject-matter invoived is worth a specitied minimum sum. and the appellant
[ultils the prescribed conditions. ¢.g. as 10 the nme within which apphcation is to
be made. '

b1 Appeals at the discrenion ot the locat court

It these conditions are not fulfilled. ¢,z because the sum mmvolved s below the
weseribed minimum or the judement s not a final one, the local court may have
. diserenion o grant leave to appedd it it considers that the question is one which
by reason of its great general or public importance or ctherwise vught o be
submitted to Her Majesty in Council. It commonly requires security for costs.

2. Appeals by “special leave™ of the Privy Council

These are sometimes still called “prerogative”™ appeals. although they ure now
regulated by the Judicial Committee Act 1844, The Judicial Committee may
arant special leave to appeual where: ) !

11867 L.R. | PC. 520.
“Colomal baaws Vabdity Act TS65. < 2

CFackland Dvlands Co v, R018030 1 Moo PO s s 2990 and see Chane Chuck v The Kine | 19301
VO 2

"Roval Hong Koy Jockey Clanov, Miers [ 1983] 1 W.L.R. 1049,
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(i

there is no grant of the right of appeal from the court: or

(i) the local court has no power to grant leave 10 appeal in the particular casc.
that is. generally in criminal cases: or

(iii) the local court has powcr 10 grant leave to appc.ll in the particular casc.
but has refused leave’':

(1v) appeal lies direclly to the Privy Council under the Judicial Commitiee Act
1844 from a court which is not a court of final appeal.

The power to grant special leave 1o appeal cannot be limited or ahohxhed by
the legislature of a dependent territory except under the authority of an A¢t of
Parliament. first. because that would be repugnant 1o the Judicial Commitiee Acts
of 1833 and 1844 and therefore void under the Colonial Jaws Validity Act 1865;
and. secondiy. because it could only be effeciive if construed as having an
extraterritorial operation. and a colonial Act cannot in general have extraterrito-
rial operation. The decision of the Privy Council in Nudan v. The Kine'* was
explamed in this way in British Coul Corporation v, Thie King.'' although it
would have been sufficient 10 base it on repugnancy te Impenal statute,

Speciul leave to appeal may be granted in criminal cases as well as civil cases.
but difterent principles are applied.

ta) Civil cases

The Judicial Committee will grant special leave to appeal in civi! cases only
“where the case is of gravity mvoiving o matier of public interest or some
important question of law. or affecting property of considerable amount. or where
the case is otherwise of some public importance or of & very substantial charac-
ter.™ " Thus special leave was granted where the question was whether gold and
silver minerals discovered in British Columbia in the nineteenth century were
vested in the Crown as represented by the Government of Canada or that of
Biitish Columbia.'* Special leave has been granted on important questions of law
even though the amount involved was below the prescribed minimum for an
appeal by right of grant'®: in constitutional cases such as the interpretation of a
colonial Act'™: where tne revenue rights of the Crown are concerned'®: and where
the colonial court ucted without jurisdiction." Cases where special leave is likely
to be granted although the mater is not of great public importance include
guestions affecting status. the validity of marriage. the legitimacy of children and
injury 1o character or professional reputation.™

"' Davis v. Shaughnessy [1932] A.C. 106,

711926] A.C. 482.

'*[1935] A.C. 500. PC: and see Ar.-Gen. for Ontario v An.-Gen. for Canada 119471 A.C. 127,

PC.

" Prmce v Gagnon (18820 8 App.Cas 103, 105: Caldwell v. McLaren (1883) 9 App.Cas. 295,
“An.-Gen. of Brinsh Cohwmbia v. An.-Gen. of Canada (1589) 14 App.Cas. 295,

" Sun Five Qffice v. Harr (18891 14 App.Cas. 98,

7 Ex p, Gfﬂmj 11901 AC. 128,

" Re An-Gen. of Vicroria (1806) 3 Moo, P.CAxs.) 527.

" The Queen v Price (185401 § Moo P.C. 203,

“e.g. Le Mesurier v Le Mesurier | 1SS AC.STT: Ar-Gen. of the Gambua v, N'Jie [1961) A.C. 617,

And see Re Diller. infre.
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On the other hand. special leave will not be granted (o determine merely
abstract right, or purely hypothetical questions: or in election petitions: nor
generally on questions of fact.

(b} Criminal cases

In Re Diiler* Lord Blackburn said of appeals in criminai cases: “the rule has
been repeatedly laid down, and has been invariably followed. that Her Majesty
will not review or interfere with the course of criminal proceedings, unless it is
shown that. by a disregard of the forms of legal process. or by some violation of
the,principles of natural justice, or otherwise. substantial and grave injustice has
been done.” These principles were restated by the Board in 1914 inAmaold v. The
Kine-Emperor* “itis not guided by its own doubts of the appellant’s innocence
or suspicion of his sutlt, It will not interfere with the course of the criminal law
unless there has been such an interference with the elementary rights ol an
accused as has placed lim outside of the pale of regular law. or unless, within that
pale. there has been a violation ol the natural principies of justice so demon-
stratively manifest as o convinee their Lordships. first. that the result arnved at
was opposite to the result which their Lordships would themselves have reached.
and. secondly. that the same opposite result would have been reached by the local
wribunal also if the alleged defect or misdirection had bezn avoided.”** It may be
noted that these principles were laid down at a time when there was no system
of criminal appeals in this country. They have. however. continued to be applied
in more recent imes: Ragho Prasad v. The Queen.™

Where the Privy Council has jurisdiction. whether civil or cnminal. it may
hear an appeal from either party, Thus in Ak rnev-General of Cevlon v Ko D. .
Porerac® the Judicial Committee allowed an _ppeal by the Crown against the
decision of the Court of Criminal Appeal of Ceylon vrdering 4 new trial (not an
acquittal) of a person who had been comvicted of murder by the court of first
mnstance.

The Judicial Committee follow the usual practice of appellate courts 10 not
aranuing leave t appeal in criminal cases on guestions of fact. A misdirection to
the jury 1s not by itself a sufficient ground for interterence it either the focal
Appeal Court or the Judicial Commitee iself is satistied that the facts never-
theless indicate the autit of the accused. Appeals will not be heard from a military
tribunul administering martial law (Tilunke v Attornev-General of Natal*™). or
Irom courts-martial administering military law.™” The petitioner will cenerally be
expected 10 have availed himself of any rizht of uppeal 10 the 1ol courts hetore
approaching the Privy Council.*

SUUIRRT) 12 App.Cas. 459: Chiet Justice of colony ucted in cltect as prosecutor. witness and judge.
See too, thrahim v. The King [1913] A.C. 599, 614 per Lord Sumner: the foeus classicuns aceording
to Lord Hailsham, Badry & D.PP. [1983] 2 A.C. 297. 302

F11914] ALC. 644,

2 Qua. vu. Chane Hane Kiuv. Piggot [1909] A.C. 312 (grossly improper procedure ), Knowies v The
King [1930] A.C. 366 yury in murder trial not told they could return verdict of manslaughter): Kas
Rehari Lal v. The King-Emperor (1933) 60 Ind.App. 354 (juryman had insufficient knowledge ol
English).

S 1953] AL 2000 tellowing R, v Bertrand ( (%671 LR | PC. 320 Buxoo v. The Queen [1998] !
W.L.R. 820, roltowing Budry supra.

= Arveale v he Kine [1936] AC. 338,

w071 ALC. 93, 461,

= Vohammad Yokupr Klian v, R (19471 63 TLR. 4

= prapvatta 1. K1 V54 L WILRL 1053,
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11. ApPEALS FROM INDEPENDENT COMMONWEALTH COUNTRIES

Appeals and the Statute of Westminster

Immediatelv before the passing of the Statule of Westminster 1931, appeal lay
by right of grant from the Court of Appeal of New Zealand. and in some cases
directly from the Supreme Court of New Zealand with the leave of that court.
Appeal by right of -grant also lay from the superior courts ol the Canadian

provinces. and (in relation to their state jurisdiction) from the Supreme Courts of

the Australian states. As has been pointed out, such nght of appeal could be
altered or abolished by a Dominion legislatre. subject to the provisions of the
Colonial Laws Validity Act 1865.>" .

Before the passing of the Stawte of Westminster the Dominions could not
restrict or abolish the jurisdiction of the Privy Council to grant special leave 1o
appeal: (1) by reason of the Colonial Laws Validity Act 1865, .2, because the
jurisdiction of the” Judicial Committee rested on—or was regulated by—the
Judicial Commiltee Acts 1835 and 1844: and (ii) because they could not legislate
with extraterritorial effect. except for the peace. order and good government of
their territory (Nadan v. The Kinge™).

The general principles on which special feave from the Dominons was . thal
time granted were explained by Viscount Haldane in Hull v. Mckenna *' Gen-
erally, he said, the jurisdiction of Dominion courts should be regarded as final:
only in exceptionai cases would the Judicial Commitice use its discretion Lo grant
\eave to appeal. Leave was very spaningly granted in criminal cases. Otherwise,
lcave was more freely granied in inter se disputes from federal Dominions
(except in so far as limited by statute in the case of Australia) and trom India than
in cases from unitary dominions. This practice followed the wishes of the various
Dominions themselves.

The question of appeals to the Judicial Committee was discussed by th
Imperial Conference of 1926, but no proposal was made beyond recording the
understanding that “it was no part of the policy of His Majesty's Government in
Great Britain that questions affecting judicial appeals should be determined
otherwise than in accordance with the wishes of the part of the Empire primarily
affected.” The Imperial Conference. 1930. did not agree on any solution to the
question of appeals from the Dominions to the Privy Council. and it seems fairly
clear that the Statute of Westminster 1931 was not intended to affect them.

After the passing of that Statute. however, the Judicial Committee held that
sections 2 and 3 enabled the Dominicns 1o which the Statute applied to abolish
all appeals to the Privy Council, criminal** and civil,** including appeals by
special leave. The same consequence followed without any doubt from the Indian
Independence Act 1947 and subsequent Independence Acts affecting other terri-
taries. Since the legislature of an independent Commonwealth country may at
any time modify or terminate appeals to the Privy Council. said Viscount

* Though it was doubtful whether the Australian Parliament could abolish such appeals from the
States even with their concurrence.

W[1926]| A.C. 482, PC: Canada.

¥ Reported in; [1926] Ir.R. 402: the first appeal from the Irish Free State.

 British Coal Corporation v. The King [1935] A.C. 500. See W. Ivor Jennings. “The Statute of
Westminster and Appeals™ (1936) 52 LQ.R. 173,

“ Atr -Gen. for Omario v. Atr.-Gen. for Canada [1947]) A.C. 127. See C. G. Pierson. Canada and the
Prive Council (1960).
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Radcliffe in fhralebbe v. The Queen™ true independence is not in any way
compromised by continuance of such appeals.

In De Morgan v. Director-General of Social Welfare,™ the Judicial Committee,
on appeal from New Zealand. held that the right of appeal could be excluded not
merely by express statutory words but also by necessary intendment.

Privy Council precedents

The courts of an independent Commonwealth country are probably not bound
by Privy Council decisions on appeal from another country, even where the laws
in force in the countrics concerned are sim’ . The attainment of independence,
involving an independent legal system and the voluntary nature of the retention
of appeals to the Privy Council. may be said to sever the previously undivided
jurisdiction of the Privy Council.* Such decisions, on the other nand. would be
~trongly persuasive, apart from the probability that the Privy Council”would
decide the ovestion in the same way.

The Privy Council has expressed conticting views nn whether the courts of
Coammonwealth countries (and the Council itself) are bound by decisions of the
House of Lords. In Awstralian Consolidated Press Ltd v. Uren?” it held that the
Hizh Court of Australia was not bound by Rookes v. Barnard.** In Abborr v. The
Oueen™ it retused w follow Lyneh v D.P.P. for Northern Ireland*® The Privy
Ceuncil. on the other hand. attnbuted binding effect to decisions of the House of
Lords in Hart v. O'Connor*' and Tui Hing Cotton Mill Ltd v. Liu Chong Hing
Bank Ltd*? '

Waning jurisdiction of the Privy Council*! )

Appeals to the Privy Council, as we have seen. have now been abolished by
ine “older” Commonwealth countries of Canada™ and Australia.*® Such appeals
1y he abolished by the legislation establisning the constitution of a newly
mdependent Commonwealth country,* but they are usually retained at least for

FoRd ] ALC 000, PC. And see Geelone Harbour Trust Commrs v Gibbs [19731 A.C. 510z the Privy
Counctl does not think it proper to intertere with matters of legal policy, e.g. whether ar 1ot to tollow
A previons decision of the courts ef the country concerned. as nppmcd 0 substanuve aw

THI998] ALC. 275, PC (Power of PC to entertain appeals was no longer whoily pierogauve but. in
sseence, statwtory. Earhier authonties had farled 1o take account of impact of Judicial Committee Acts
TR35 and 134240 vhesker v Lae Queeen [ 1994] 2 AC, 2644, PCL See too Dow Jones (A1) Ineo v ALGL
ot Sineapore [ 10891 1 W.L.R. 1308 lor exampie of purely statutory righl of anpeal.

“ There are dicta to the etfeet that the Judicial Commuuiee is part of the hierarchy, of each system of
courts from which appeal lies. e.g. British Coal Corporaaon v. The King [1935] A.C. 500. 532, ¢f.
cnte, para, 37-002.

T11909] 1 ALC, 590, PC. w2

L1972 2AC. 1027, HL.

DLIGI7) AL, 735, BC,

“11975) A.C. 653, HL Sce abso Frankland v The Queen [1°87] A.C. 576, PC.

*L19851 A.C. 1000,

2 119R86] ALC. 80, See further J, W. Harns, cited supra. n. 6. !

“See H. H. Marshall, “The Judicial Committee of the Privy Council: 4 Waning Junisdiction™ (1964)
13 LC.L.Q. 697: Enid M, Cumpbeli. "The Decline of the Jurisdiction of the Judical Commuttee of
the Privy Council™ 11959) 33 A.L.J. 196: Lord Normand, “The Judicial Comnuttee of the Privy
Councal™ {1950] C.L.P. L.

e n. 32 and n. 33,

e, para, 36011,

ot Abralebhe v The Queen [1964] AL, 5K (PCY: anainment ol independence of itself does not
abrogate junsdiction of Privy Council.
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a time on atiainment of independence. The tendency has been to abolish the Privy
Council's jurisdiction. however. on assuming republican status. as with India.
Pakistan, Cyprus.*” Ghana, Nigeria, St Lanka and Malt.

Erom the Mew Zealand Court of Appeal appeal lies in most cases. and in
exceptional cases directly from the Supreme Court.*™ The abolition of the right
of appeal is. however. regularly suggested. :

As Maulaysia (formerly Malaya) became a monarchy not owing allegiance to
the Queen. an arrangement was made whereby tne Head of State should refer
appeals. or applications for special leave to appeal. to the Judicial Committee in
certain cases: the opinion of the Judicial Committee being then reported direct to
the Head of State.*” The Judicial Committee thus became part of the judicial
Tystem of Malaysia. Another device has been to make appeais lie from a republic
to the Judicial Committee itself. and not to the Queen in Council.™

Despit= its waning jurisdiction the Privy Council has in recent years dealt with
a variety of interesting and often controversial issucs. In & succession of cases 1t
has recognised that “less rigidinn™ and “greater generosity T oare required in
interpreting constitutions than statutes.®' In A.G. of Trimdad and Tobago v.
Wiirerman™ Lord Keith said that “the language of a consuwtion falls to be
construed not in a narrow and legahstic wayv, but broadly and purposively so as
to give effect to its spirit and this is parncularly true of those provisions which
are concerned with the protection of human rights.” The Privy Council apphed
that approach in holding that a constitutional right 1o legal representauon would
be nullified without the implication of a right to be informed of the constitutional
cuarantee. As was seen earlier.®" the Privy Council has interpreted consututions
on the assumption that they are based. or should be bused. on the separauon of
powers.** In Brovwne v. The Queen® u sentence of detenuan during the Governor
General's pleasure (passed under legislative powers) was held to be unconstiw-
nonal becasse the Governor General was part of the execuuve: guesuons of

7 Except appeals from the Senior Judges” Count of the Sovereign Base Areas,

s eg. Lee v Lee's Air Farmmg Lid [1961] A.C. 120 Bools Chenusts (New Zealand) v. Chenists
Service Guild of New Zealand |1968] A.C. 457, In Thomas v. The Queen | 1930] A.C. 125 the Judicial
Commitiee held that no appeat lay froman “opimnon” given by the New Zealund Court of Appeul on
a reference 10 the Court by the Governor General under 5.406(6) of the Crimes Act 1901 which allows
the Governor General. if he desires the assistance of the Court, to refer i point for the Court’s opinion,
Kecent examples include Cssony (New Zewland) Ppiv Lid v, Unilever plc | 1995, A.C, 328 (rade-
marks): Countrywide Banking Corpn v. Dean [1998] A.C. 338 tinsolvency): Commissioner of Inland
Kevenue 't Wantie [1999] 1 W.L.R. 873 (revenuel: A.G. of New Zealand v. Horton 11999] 1 W.L.E.
1195 (compulsory purchase). :

* Agreement of 1958. See Husyien (Shaabin Bin) v. Kam (Chong Fook) 11970] AC. 492; Ningkan
(Stephen Kalong) v Government of Malavsia 11970] A.C. 379: Teir Cheng Poirv. Public Prosecutaor,
Malavsia [1980] A.C. 458. Following the abolition of the right ol appeal by Malaysian legislation.
the relevant UK legislation was repealed by the Statute Law (Repeals) Act 1989: Federation of
Malaya Independence Act 1957, .3 and Malaysia Act 1963, s.5.

e, Malawi Independence Act 1964, 5.5: Kenya Independence Act 1963, 5.6. These provisions are
no longer in force.

** Minister of fome Affairs v. Fisher [1980] A.C. 637 Société United Docks v. Govt of Mauritius
11985] A.C. 585.

11991] 2 A.C. 240, 247, Sce ulso A.G. of Hong Kong v. Lee Kwong-Kut [1993] A.C. 951, per Lord
Wooll; Aing Pao Newspapers v. A.G. of Hong Kong [1996] A.C. 907, 917 per Lord Jauncey.

** Supra para. 2-021,

“ Livanage v. 8. 11967] | A.C. 259: Hinds v. R. [1977] A.C. 195, A.G. of Fijev. D.PFP1983] 2AC.
672 John v DPP [1985] | W.L.R. 657,

1200010 AC, 45,
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punishment were for the judiciary.™ Fundamental rights before the Board have
included the right to bail*’; the right of a detained person to communicate with
a lawyer™ the right to a fair hearing of a crimjyal charge within a reasonable
time*? the right to legal representation®; the right not to be deprived of property
without compensation®'; the right to freedom of expression®® and the inviolability
of premises against unlawful search.®’ The extent to which a constitutional
presumption of innocence is compatible with imposing the burden of proof
relating to particular issues on a defendant was considered in A.G. of Hong Kong
v Lee Kwong-Kut.** In Matadeen v. Pointu®® the Privy Council refused to find a
aeneral principle of equality of treatment in the constitution of Mauritius and
held that individuals were protected against discrimination only on the specific
arounds laid down in the constitution. The most controversial aspect of the
Council's work has come to be its role in relation to appeals concerning tfe death
penalty. Tt has clear'v esiablisiied that capital punishment is not. in itself,
urconstitutional as a “cruel and unusual punishment”.*® But in Prart v. A.G. for
Jamaica® it was held that unconscionable delay in carrying out a sentence of
death may make the punishment “cruel”. In Thomas v. ‘Baptiste®® it was stated
that the prison conditions in which a condemned prisoner is kept may themselves
constitute cruel and unusual treatment but do not of themselves render the
carrying out of the death sentence. cruel or unusual. "It would be otherwise if the
man were kept in solitary confinement or shackled or flogged or tortured ... A
state which imposes such prmishments forfeits its right to carry out the death

‘e Applying Hinds v The Queen, supra and R. v Secretary of State for the Home Department ex p.
Venables [1998] A.C. 407, See also Al v. The Queen | 1992] 2 AC. 93. (Provision that D.P.P. could
choose to direct that offence be heard before a court which could, on conviction, onky impose death
penalty, uncoastitutional). :

*7 Attorney-General of the Gambia v Jobe [1984] A.C. 689, (Constitutionality of Special Criniinal
Court also in issuel. For a criticai note see. Barbara de Smitn, “The Judicial Commutiee as u
Constitutional Court” [1984] P.L. 557.

s Thornhill v. Attornev-General of Trindad and Tohage [1981] A.C. 61,

“ Bell v D.PP [1985] A.C. 937 (Jamaica). In D.PP. v Tokas [1996] A.C. 856, on appeal from
Trinidad and Tobago. the Privy Council refused to read into a constitetional provision guaranteeing
a “right to a fair hearing in accordance with the principles of fundamental jusiice™ a nuht 1o 4 trial
within @ reasonable time. Delay was a matter for the judge by virtue of his general junsdiction 1o
prevent abuse of process, See ulso Charles v. The Swte |2000) 1 W.L.R, 384,

“ airchell v. The Queen [1999] | W.L.R. 1679. (Conviction quashed:, trial continued without
adjournment when detendant’s counsel withdrew from the proceedings.) Dunkiev v. The Quec.:
[1995] | A.C. 419 applied. Robinson v. The Queen [1985] A.C. 956 and Ricketts v. The Queen | 1998]
1 W.L.R. 1016, aisunguished.

" Société Umited Docks v. Gove. of Magritius |1985] A.C. 585: Blomquist v. A.G. of Dominica | 19871
A.C. 489: Morgan v. A.G. of Trinidad and Tobago [1988] | W.L.R, 297: Alleyne Forte v. A.G.
Trinidad and Tobago [1998] 1| W.L.R. 68.

%2 De Freitas v. Permanenr Secretarv of Ministry of Agricuiture. Fisheries, Lands and Housing [1999]
1 AC. 69.

*Y A.G. of Jamaica v. Williams (1998] A.C. 351. ¥

~+11993] A.C. 951. !

%211999] | A.C. 98. s

“ e Freitas v. Bennv |1976] A.C. 239, In Boodram v. Bapauste [1999] | W.L.R. 1709 the Privy
Council emphasised that it was not deciding whether the death penalty was in itself unlawful. “The
question for their Lordships Board is whether hanging today in Trinidad and Tubago is or 1s not a
lawful method of execution.” Held lawful because expressly authonsed by legislation. subject to
which the constitution took etfect. }
“711994] 2 A.C. 1. (Delay of more than five years alter senlence strong grounds for assuming
“inhuman or degrading pumshment”.)

"*12000] 2 A.C. L.
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_sentence in addition.”®® Pre-tral delay will not normally be taken into account in

determining whether execution after a long period of detention amounts to cruel
and unusual punishment.” In Reckley v. Minister of Public Safety (No. 2)"' the

Privy Council refused to interfere with the decision of the Committee which

advised the Minister ¢ the ezercise of the prerogative of mercy. The prisoner
had no right to make represenntions to the Committee or to know what material
was before the Committee. Lord Goff repeated the words of Lord Diplock in de
Freitas v. Benny,”* “Mercy is tot the subject of legal rights. It begins where legal
rights end.” R. v. Secretary of State for the Home Department ex p. Bentley™ was
distinguished on the ground ‘hat it dealt with an error of law by the Home
Secretary, “an exceptional simation”.

In Lewis v. Attorney Genzral of Jamaica.™ however, the Privy Council
allowed the appeals of six men condemned to death and refused to follow a
number of earlier, recent dec.sions of its own. The delays in carrying out the
sentences varied from 4 years 1 months to 6 years 10 months. Prait alone would
have justified the decision to aivise that the sentences should be commuted. The
Privy Council. however, upheld two other, more controversial grounds of appeal.
First, it held that although the merits of the decision of the Governor.General on
the exercise of the prerogative of mercy was not open to review, the procedure
by which the Jamaican Privy Council reached its conclusion on its recommenda-
tion to the Governor Genera! was open to review, The majority of the Privy
Council refused to follow Re¢kley v. Minister of Public Safery.” Lord Slynn
thought that there was not sucn a clear cut distinction as to procedural matters

“between mercy and legal rizats as Lord Dipleck’s- aphorism might indicate.

Secondly, it held. refusing tc follow Fisher v. Minister of Public Safety and
Immigration (No. 2)7° and Hitgs v Minister of National Security’” that the right
to the protection of the law “guaranteed under the constitution of Jamaica
exi. nded to protect the applicants rights under the United Nations Convention on
Human Rights 1969 and the Irzzr-American Convention on Human Rights which
Jamaica had ratified although iz had not incorporated them into domestic law. The
reasoning by which that con:lusion was reached is thus explained by Lord
Slynn:

“It is of course well estariished that a ratified but unincorporated treaty.
though it creates obligations for the state under international law, does not in
the ordinary way create rigzts for individuals enforceable in domestic courts
and this was the principle applied in the Fisher (No. 2) case. But even
assuming that that applies 1o international treaties dealing with human rights,
that is not the end of the matter. . . . In their Lordships’ view when Jamaica
acceded to the American Convention and to the International Covenant and
allowed individual petitions “he petitioner became entitled under the protection

" At p. 28 per Lord Millett. : !

¥ Fisher v. Minister of Public Sajev and Inmigration [1998] A.C. 673; Thomas v. Bapiiste,
supra.
711996] 1 A.C. 527.

211976] A.C. 239, 247,

11994} Q.B. 349. '

™ [2000] 3 W.L.R. 1785. “Whatever he humanitarian attractions of the opinion delivered by Lord
Slynn, Lord Hoffmann" dissent is a cevasting critique of the reasoning of the majority.

™ Supra, n. 71. -

6 12000] 1 A.C. 434.

77(2000] 2 A.C. 228.
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of the law provision in section 13 to complete the human rishts petition
procedure and to obtain the reports of the human rights bodies for the Jamaican
Privy Council to consider before it dealt with the application for imercy and to
the staying of execution until those reports had been received and considered.”
(At p. 1811).

Thirdly, the Privy Council indicated that had it been necessary it would have
held that the Jamaican courts should have investigated the allegations of harsh
treatment to see whether they were such 2s to render the carrying out of the death
sentence in itself cruel and unusual,

Unease has been expressed at this aspeet of the work of the Privy Council™
when capital punishment has been abolished in the United Kingdom and mens’
lives may turn on a nice calculation of how many years and months they have
spent in prison,

Suggested Commonwealth Court of Appeal™

We have noticed the tendency for Commonwealth countries to abolish appeals
to the Privy Council on assuming republican status, if not before. This is no
criticism of the objective impartiality of the Judicial Committee, as may be seen
from the use made of that body as part of the machinery for the remaoval of judges
in some independent Commonwealth countries. But the criticisms of the Judicial
Cammittee as a court of appeal are that it appears to be virtually a British Court
sitting in London (although in 1926 Viscount Haldane had already emphasised
that the Judicial Committee sat in London purely for reasons of convenience: (It
is] not a body strictly speaking with any location™): it cannot (ully understand
the background of the legal system it is applvine: and uts jurisdiction. based as it
is lareely on the prerogative 1o grant special leave to appeal o colonies, is
ineonsistent with independence. and especially with republican status, It is 1
hirmless anomaly that the form of procedure is advisory rather than Judicial; and
this could be obviated by the method devised b Kenva and Malawi ™

The Commonwealth Prime Ministers” Conference in 1962 expressed the hope
that the regular appointment of Judges from other Commonwenlth countries
would strengthen the Judicial Committee and emphasise its importance as a
Commonwealth link. Such appointments are made from time 10 time on a
lemporary basis. A later proposal. which had a good deal of support, was 1o set
up a peripatetic Commonwealth Court compased of judges from various Com-
monwealth countries. Its jurisdiction would be twofold: (i) as a final court of
appeal in certain cases from the courts of the Commonwealth countries, and
(ii) o determine justiciable disputes between Commonwealth countries. Some
would add the jurisdiction of a Supreme Court for the enforcement of a Com.-
monwealth Bill of Rights,

Procedural problems would have to be solved. Should appeal to the Com-
monwealth Court always be as of right? If not. on what principles should leave
to appeal be granted? And on what principles should decisions of the courts of
Commonwealth countries be upset—for any error. or only for a gross miscarriage

™ Lord Browne-Wilkinson. The Lawyer (1999), p, 22,

“See Gerald Gardiner and Andrew Martin, Law Reform Now (1963) p. 160 Nwabueze. The
Machinery of Justice in Nigeria (1963) Chap. 10: H. H. Marshall, ~A Commonweaith Court™ (1965)
Round Table No. 221, p. 6.

SCHI v M Kenna {1926] LR. 402. 404.

M Supra, para, 37-012.
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of justice? Questions such as these could no doubt be settled by legal experts
without undue difficulty. But there are more formidable obstacles to be over-
come. One is that the United Kingdom would be expected to abolish the appellate
jurisdiction of the House of Lords®* and to accept for herself the new Com-
monwealth Court as the final court of appeal, at least in some cases. from British
courts. Another question is the composition of the court. How would the judges
he selected? Would some countries be willing to spare senior judges for this
purpose? Would the composition be scrutinised by the country visited? Would the
country visited always supply one of its own judges? Lastly, the question of the
expense of a court going on circuit round the world is usually raised in discussion
of this proposal; and certainly the fares and subsistence allowances would
amount to a significant item. On the other hand, we should also take into account
the cost to litigants of the present system of appeals going to the Privy Council
in London. ?

A Commonweaith L w Ministers” Meeting in 1966 under the chairmanship of
Lord Gardiner. the Lor.. Chancellor. considered a proposal for a Commonwealth
Court of Appeal. Some countrics expressed their approval. but the majority have
not shown themselves interested. Support came from the smatler Commonwealth
countries that still used the Judicial Committee, but little has been heard of this
suggestion recently.™

"2 The merger of the judicial functions of the House of Lords with those of the Privy Council was
often discussed in the nineteenth century: Robert Sievens, “The Finul Appeal: Reform of the House
of Lords and Privy Council 1867-1876™ (1964) 80 L.Q.R. 343. .

¥% For a dispiriling survey of the rolg of the Judicial Committee and proposals for reform, see Robert
Stevens. “The Role of the Judiciary: Lessons from the End of Empire™ in Essays for Patrick Ativah,
{ed. Case und Stapleton 1591).



