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5 Consideratimi and Form

It is clear that no legal system treats all agreements as enforceable con-
tracts. In every legal system there exist rules which identify the t ypes of
agreement that are to be treated as enforceable contracts. ilie function
of these rules is to give what we shall call the 'badge of enlorccability' to
certain agreements. In English law that function is performed principally
by the doctrine of consideration and, 1(1 a lessei extent, by a doctrine of
fui rnaljt jcs. Of Course, it could be argued that the rules relating to duress,
m isrepresentation and illegality play a role in identifying those agree-
ments which are to be treated as enforceable Contracts (see Atiyah, 1986c)
and, to some extent, this is true. But English law has, historically, viewed
the requirements of consideration and form as being separate and dis-
tinct from doctrines such as duress and this is the approach which we shall
adopt in this chapter.

5.1 Requirements Of Form

A legal system may grant the badgc of enforceability only to those agree-
ments which are entered into in a certain form. 1 listorically, English law
has placed considerable reliance upon requirements of form. The Statute
of Frauds 1677 icquircd that certain classes of contracts he evidenced in
writing, but most of its provisions were repealed in 1954. Requirements
Of form are therefore no longer a significant feature of English contract
law, except in a residual category of contracts. For example, a lease for
more than three years must be by deed (Law of Property Act 1925 ss.52,
54(2)) and a unilateral gratuitous promise is only en forceable if it is made
by deed. Compliance with this requirement is relativel y straightfoi ward
a document bearing the word'deed' or some other indication that it i'
intended to take effect as a deed must he signed by the individual maker-
of the dc'd, that signature must he attested by one witness if the deed is
signed by the maker (there must be two witnesses if the deed is signed at
his direction) and it must be delivered, that is to say, there must be sonic

conduct on the part of the person executing the deed to show that he
intends to be bound by it (Law of Property (Miscellaneous Provisions)
Act 1989, s.1(2), (3)). 'ftc requirement that the deed be under seal was
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abolished b y section 1 of the Law Reform (NI iscellancous Provisions)
Act 1989.

Bills of exchange (Bills of Exchange Act 1882 s.3(1)) and bills of sale
(Bills of Sale Act 1878 (Amendment) Act 1882) must he in writing, while
contracts for the sale or other disposition of an interest in land (Law of
Property (Miscellaneous Provisions) Act 1989, s.2) can only he made in
writing. Contracts of guarantee (Statuft. of Frauds Act 1677 s.4) must be

ill writing. Flowever it is vital to note that, apart from the case
Of gratuitous promises made by dcccl, such formal requirements Jo not
replace consideration; the y aie an additional Icquircliielit.

Professor Atiyah has argued that 'insistence on form is widely thought
by lawyers to he characteristic of primitive and less well-developed legal
s ystems' (1995,  p.163). Yet many major legal systems in (he world con-
tinue to place heavy reliance upon formal requirements. Many provinces
in Canada (see Wadclams, 1999) and states in Australia (see Cireig and
Davis, 1987) are still governed b y the Statute of Frauds, either in its
original or a modified form. Scot land, which does not have it doctrine of
consideration, places great eniphisis upon formal requirements. Until
recently the law was archaic and therefore out of step with the needs of
modern commerce. For example, it contract of loan of a sum of money in
excess of £8.33 could be created informally but had to he proved by the
writ or oath of' the party alleged to be bound. These old rules have now
been swept away b y the Requirements of Writing (Scotland) Act 1995,
which seeks to provide a coherent framework for the modern law. 'l'he
old rules relating to proof by writ or oath have been abolished (s.1 1(1)).
As far as the constitution of contracts is concerned, the general rule is
that writing is not required for the constitution of a contract or unilateral
obligation (s. 1(t)). 'I'here. are exceptions, but they are few. 'thus a written
document (clelined iLl s.2) is required for (he constitution of it or
Unilateral obli gation for the creation, transfer, variation or extinction of
an interest in land (s. 1 (2))) and for the constitution of a gratuitous
unilateral obligation except an obligation undertaken in the course of a
business (s. I (2)(a)( ii)).

What are the functions ol such formal requirements? Professor Fuller
(1941) has identitled three functions. 'ftc fir st is the evidentiary function;
in cases of dispute a formal icquirement, such as writing, provides evi-
dence of the existence and content of the contract. For this reason busi-
nessmen frequently reduce their contracts (ci writing, even though it is not
mandatory to do so. Secondl y, formalities have it i onary function, by
acting as a check against inconsiderate action'. A requirement that a con-
tract be made by deed impresses upon the parties the importance of the
agreement into which the y are about to enter. This cautionary function
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has been recognised by Parliament in sections 60 and 61 of the Consumer
Credit Act 1974, which provide that a regulated consumer credit agree-
ment is not 'properly executed' unless it complies with certain formal
requirements which are designed to ensure., as fai as possible, that the
consumer is fully informed of the nature and consequences of the
agreement before entering into it. Such formal, statutory paternalis-
tic requirements may become an increasingly common feature of
English contract law. 'ftc third function of formalities is the channelling
function, that is to say, formalities provide a simple and external test of
enforceability.

On the other hand, requirements of form are at tended b y considerable
disadvantages. In the first place formalities tend to be cuitihersume and
time-consuming. It would be ridiculous and impractical to insist that every
contract he reduced to writing, so that every time I houuht my morning
newspaper I had to sign a written contract. 4 -his leads to a second
difficulty which is that, given that it is impractical to apply formal require-
ments to all contracts, which contracts should be governed by require-
rnc.nts of form? for example., in England contracts of guarantee must he
evidenced in writing, but no such reqLiirenlcnt applies to Contracts of
indemnity. Yet the two contracts are very similar and the cases have
'raised many hair-splitting distinctions of exactly that kind which bring
the law into hatred, ridicule and contempt by the public' ( Y'oniaii Credit
Lid v. Latter [1961]1 WLI( 82, 835). Section 2 of the Law of Property
(Miscellaneous Provisions) Act 1989 (above) threatens to he equally
Productive in litigation terms as the courts have already experienced
some difficulty in deciding which terms have to he made in writing (see
Spiro v. Gleizcron'n Properties Ltd [19911 Ch 537: Record v. Bell [1991] 1
WLR 853; Pitt v. ['liii Asset Management Ltd [19941 1 WLR 327: Com-
mission for the New J)i'ns v. Cooper (Grew Britain) Ltd [1995] Ch 259;
I'irstpost Homes Ltd V. Johnson [1995] 1 WLR 1567; and McCausland v.
i)iu,can Lawrie Ltd [1997] 1 WLR 38). The Scots have also encountered
the same problem. Until recently, Scotland had the anachronistic rule that
contracts of loan of over £8.33 must be proved by the writ or oath of the
party allcicd to he hound. It is extremely difficult, if not impossible, to
identify any rational theory which explains why certain contracts are sub-
jected to requirements of form while others are not. It is equally difficult
to explain why some contracts must actually he in writing, while others
need only be evidenced in writing. Other difficult questions arise. What
type of writing is required? Must the contract be signed? What consti-
tutes a signature? These issues have all been the subject of extensive
litigation under the Statute of Frauds 1677 (see Treitel, 1999, pp.165-9)
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and are an inevitable concomitant of a system based upon requirements
of form.

A final difficulty cleated by requirements of form arises where an inno-
cent' party has acted to his detriment upon a 'contract' which did not
comply with the relevant formalities (for a statutory attempt to sti ike a
balance between the competing interests, see s.1(2)--(4) of the Require-
ments of Writin g (Scotland) Act 1995). English law has not adopted it

uniform approach to this problem. Prior to the enactment of section 2 of
the 1,11W of Property (Miscellaneous Provisions) Act 1989, the courts
'Vje\Vc(l with some disfavour those who made oral contracts but did not
abide by them' and thus 'were prepared to interpret the statutory requilc-
nienis generously to enable contracts to he enforced' (per Peter Gibson
Ii ill lirsipost Ilome.v [Mi v. Johnson [1995] 1 WLR 1567, 1575). But the
courts have adopted a much stricter approach when seeking to interpret
section 2 of the 1989 Act. A good illustration of the former approach is
provided by cases concerning the (now repealed) s.40(1) of the Law of
Property Act 1925. In Wake/tam v. Mackenzie 1 19681 I WI .R 1175 the
deceased orally promised the claimant that he would leave his house to
hci if she moved into his house and looked aftei him until his death. She
complied with his request but lie failed to leave the house to her on his
death. Could the claimant enforce the oral contract despite (lie fact that
it did not comply with the formal requirements of s.40( I ) of (lie Law of
Property Act 1925 (winch, it must be renieinbercd, re-enacted part of s.4
of the Statute of Frauds 1677)? At common law the answer was 'no'
because the defect in form rendered the contract unenforceable (but not
void). But it was held that the contract was enforceable in equity under
the (loctrile of part performance. The doctrine of part performance was
developed by equity in response to the hai dships created by a strict appli-
cation of the Statute of Frauds. The docti inc came into play where tile
acts of the claimant were referable to the alleged contract, it was a fraud
for the defendant to rely on the Statute, the contract was specifically
enforceable and there was proper evidence of the agreement. All these
requements were satisfied on the facts of Wake/iain. It was not easy to
reconcile the existence of the doctrine of pail perfornince wit Ii the
Statute of Frauds; in truth, it was incompatible with the Statute but it
mitigated the hardships which would otherwise have been caused by its
rigorous application. Although s.40( I) of the 1925 Act has now been
repealed by s.2(8) of the Law of Property (Miscellaneous Provisions) Act
1989, similar problems are likel y to arise under the 1989 Act. But the
courts are unlikely to take such a benevolent approach under the new
Act. As we have noted, s.2( 1) requires that a contract for the sale or other



78 The Formation and Scope of a Contract

disposition of all in land he 'made in writing'. An agreement
which does not comply with the requirements is therefore a nullity. It
follows from this that, where there is no writing, there is no contract and
so nothing for part performance to bile oil In Firsipost ilonic's Ltd v.
.h)/I/iSOfl [19951 I WI .R 1567, 1576 Peter Gibson u observed that the 1989
Act has it

'new and different philosophy from that which the Statute of Frauds
1677 and section 40 of the Act of 1925 had. Oral contracts are no longer
permitted. To my mind it is clear that Parliament intended that ques-
tions as to whether there was a contract and what were the terms
of the contract, should be readily ascertained by looking at the single
document said to constitute the contract.'

The courts have held that Parliament 'intended to introduce new and
strict requirements as to the formalities to he observed for the creation
of a valid disposition of all in land' (per Neill i in McCausland
v. 1)ii,ican Lawrie Lid 119971 I \Vl .R 38, 44). 'thus they have refused to
give effect to agreements and variations of agreements which have not
complied with the new rules. The legislation has been criticised for its
'propensity . . . to allow people to escape from concluded agreements'
('Ilionipson, 1995) but that is the price of takin g hit malitics seriously and
relusing to admit extrinsic evidcnce.Thc part who relics to his detriment
oil being all contract for the sale of land when there is.
in fact, no contract because it was not 'made in \vriling' is now in a rather
precarious position. But he is not without any hope of salvation. Section
2(5) expressly states that 'nothing in this section affects the creation or
operation of resulting, implied or constructive trusts' and the constructive
trust and, albeit with more hesitation, prol)riclary estoppel (see 5.27) have
been called upon to play a role similar to, if less expansive than, that
played by the doctrine of part performance in relation to s.40( I) of the
1925 Act. The reason for the hesitation in relation to Proprietary estop-
pel is that it is not expressly mentioned in s.2(5) (albeit that it has a
number of similarities with the constructive trust) and, if it is used too
readily by the courts, it could undermine the policy behind section 2 (and,
for this reason, estoppel by convention (see 5.26) has been held not to
have any role to play in relation to section 2). But the proposition that
section 2 is a 'no-go area' for estoppel has been held to he unsustainable
(Yaxley v. Gotts [1999] 3 WLR 1217, 1226) and the courts are unlikely to
he willing to allow section 2 to be used as a cloak to shield fraudulent
conduct. As Beldam u stated in Yaxley (at p.1243) it is not 'inherent in a
social policy of simplifying conveyancing by requiring the certaint y of a
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written document that unconscionable or equitable fraud should be
allowed to prevail'.

'lucre is no doubt that there are v,cnuine difficulties experienced by
legal systems which place heavy reliance upon requirements of form. But,
as we have seen, formalities do perform useful evideutiary and caution-
ary fu'ictions. Although it is hi ghly unlikel y that Parliament will ever re-
enact the. Statute of Frauds, Parliament can usefully continue its practice
of imposing requirements of form where it is satisfied that such require-
ments will provide a check against inconsiderate action' (as in the case
of ss.&) and (11 of the Consumer Credit Act 1974 (above)). When it does

so it can also devise a solution which will protect those who are in riced
of protection, while ensuring that the formalities do not become It trap
lou tlLc unwary (see s.l 27 of the Consumer Credit Act 1974 which, as
atamst the debtor, places scvei e restrictions upon (lie entorceability of
regulated consumer credit agreements which ate not 'properly executed'
but otherwise gives the court considerable discretion to reach an appro-
priate solution).

5.2 Consideration Defined

I living largely rejected formal requirements, F'nelisli law has developed
doctrine of consideration to pla y the principal role in selecting those

agreements to begiven the 'badge of enforceabilit y '. 1 lowever the basis
Of the doctrine of consideration has been it for leading con-

tract seltolti s in recent \ears. 'the orthodox interpretation of considera-

tion is that it is based upon the idea of 'reciprocit y ': that it promisee should

not he able to enforce it 	 unless he has g iven or pionitsed to g i' c

somethirie. in cxehanee for the promise or unless the proriiisot has
Obtained (or been protiiise(l) sonicthing in return. The classic definition
was expressed in Currie v, Misa (1875) l,R It> Lx 153 ill following
terms:

'a valuable consideration, ill sense of the law, may consist either in
some r iglit , interest, prolIt or benefit accruing to the one party, or some
foi hear aitce, detriment, loss or responsibility given, suffered or under-
taken by the other.'

However, this orthodox interpretation has been subjected to a
powerful challenge b y Professor Ati yah (1986c). Atiyah argues that there
is no coherent doctrine of consideration based upon reciprocity. He states
that
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'the Ir LiIh is that the courts have never set out to create a doctrine of
consideration, 'they have been concerned with the much more practi-
cal problem of deciding in the course of litigation whether a particular
piomiSe in a particular case should be enforced.... When the courts
found a sufficient reason for enforcing a promise they enforced it; and
when they found that for one reason or another- it was undesirable to
enforce a promise, they did not enforce it. It seems highly probable that
when the courts first used the word "consideration" they meant no
more than there was a "reason" for the enforcement of a promise. If
the consider ation was ''good", this meant that the Court found sufficient
reason for enforcin g the promise.'

Professor 'ileitel has, in turn, launched a Vigorous counterattack
oilAtiyah's thesis. 'I reilel argues (1999) that hiigttsh law (toes, in
fact, recognise the existence of a 'complex and multifarious body of
rules known as ''the doctrine, of consideration" . lie rejects the argument
that consideration means a reason for the enforcement of a promise
and maintains (1976) that such a proposition is a 'negation of the exis-
tence of any applicable rules of law' because it does not tell us the
circumstances in which the courts will find the existence of such a 'good
reason'.

Yet even 'l'reitel has to admit (1976) that in sonic cases the courts have
'invented' consideration, that is to sa y the courts 'have treated some act
or forbearance as consideiatioii quite irrespective of the question whether
the parties have so regarded it'. 'Ibi s concession is necessary if t he cases
are to be reconciled with the traditional theory. Atiyah argues (1986c) that
'Professor Treitel has himself invented the concept of an invented con-
sideration because he finds it the only way in which he is able to recon-
cile many decisions with what he takes to be the "true" or "real" doctrine',
Although Atiyah challenges the orthodox interpretation of consideration,
he does recognise that the presence of 'benefit or detriment is normally
a good reason for enforcing a promise'. But, he argues, '[it] (toes not in
the least follow that the presence of benefit or detriment is always a suif-
liclelit reason br enforcing a promise; nor (toes it follow that there niiiv
not he other very good reasons for enforcing a promise'.

The difference between the two schools of thought is that ii'eitel
adheres Lu the benefit/detriment anal ysis (suitably expanded to encom-
pass cases of 'invented consideration') while Atiyah maintains that there

are other 'good reasons' for the enforcement of a promise. In the remain-
ing sections of this chapter we shall consider whether the cases can
he accommodated within a 'benefit/detriment' analysis or whether there
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are, as Ati yah argues, other reasons which support the enforcement of
promises.

5.3 The Many Functions of Consideration

As the law of contract has developed, so it would appear that the func-
tions of the doctrine of consideration have gradually changed. Professor
Simpson has argued (1975)  that at all stage in its development con-
sideration played a multi-functional role within the law of contract. He
states that

'he old action for breach of promise catered for what we would call
bilateral contracts - that is transactions involving both sides domg
things -- in terms of the doctrine of consideration and the concept of a
condition'

lie (lien recounts how (luring the nineteenth centur y the doctrines
of offer and acceptance and intention to create legal ref alions were
'superimposed upon the sixteenth century requirement of consideration
and made to perform some of the same functions' and concludes (at
p.263) that 'all this seems to me to have produced lather too many
doctrines chasing a limited number of problems. To put m y point differ-
ently there is something to be said for throwing out old doctrine when
importing new'. The refusal of English law to 'throw out the doctrine
of consideration has given rise to considerable problems in the twentieth
centur y as the courts have sought, largely without success, to ascertain
the relationship between consideration and other emerging doctrines
of the law of contract. Ihis has proved to he a particularly pressing
problem in relation to the rise of (lie doctrine of duress and the willing-
ness of the courts and some academics to re-analyse some of the
old consideration cases in terms of duress rather than consideration
(see 5.13 and I 7.2).'lhis has led some of the judiciar y to advocate a mole
'flexible' approach to the doctrine of consideration. A good example
Of this process can lie foujid in the judgment of Russell ii in Williams v.
Roffc'v Bros t Nicholls (Comrociors) L'd [N911 I OB 1, 18 when lie
stated that:

'in the late twentieth century I do not believe that the rigid approach
to the concept of consideration to be found in [the early nineteenth
century case of] Stilk v. Myrick is either necessary or desirable.
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Consideration there must still be but, in my judgment, the courts
nowadays should be more ready to Find its existence so as to iellect the
intention of the parties to the contract where the bargaining powers
are not unequal and where the finding of consideration i CIICCt the tine
intention of the parties.'

This 'watering-down' of consideration makes it very difficult to ascertain
the purpose behind the modern doctrine of consideration, or to locate its
function within the law of contract. The approach of Russell u appears
to be that its function should be to 'reflect the intention of the parties to
the contract', which suggests that it should, perhaps. become all of
the doctrine of intention to create legal relations. This is a controversial
suggestion and not one which reflects the traditional understanding of the
relationship between consideration and intention to create legal relations
(see 5.29) but it does reflect the uncertaint y which currently surrounds
the role and functions of consideration within niodem ii contract law.

5.4 Consideration and Motive

Before we enter into a discussion of the substance of the docir inc of con-
sicleration,onc further prLliminary point must be made.That point relates
to the distinction between consideration and motive. In 'Iieonwi v.
Thomas (1842)2013851 a testator, shortl y before he died, expressed the
desire that his widow should have the house for the rest of her life. After
his death, his executors promised to carry out the testator's desire pro-
vided that the widow paid £1 per annum towards the ground rent and
kept the house in repair. Now, although the testator's desire was the
Illotive for the transaction, that desire was not the consideration: rather,
the consideration was the widow's promise to pay £1 and to keep the
house in good repair. It was only the latter which was of value in the eyes
of the law.

5.5 The Scope of the Doctrine

The rules which make up the doctrine of consideration may be divided
into three categories. 'Ilie first is that consideration must he sufficient but
it need not be adequate (5.6-5.16), the second is that past consideration
is not good consideration (5.18) and the third is that consideration must
move from the promisee (5.19). Once we have ascertained the scope of
the doctrine of consideration, we shall consider the extent to which the
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law of contract protects those who rcly to (heir detriment upon promises
which are not supported by consideration (5.20-5.29).

5.6 Consideration Must Be Sufficient but It Need Not
Be Adequate

ilie first rule of the doctrine of consideration is that consideration must
be sufficient but it need not he ideqLiate. that is to say, the courts will not
enforce a prom se unless something of value is given in return for the
promise. 1 his i what is meant by saving that considerat ion must be 'suf-
ficient'. Oil other hand, the courts do not, in general, ask whether acle-
quatc value has been given in return for the promise or whether the
agreement is harsh or one-sided (although here a significant role, is played
by the doctrines of duress and undue influence, on which see generally
Chapter 17). l'his is what is meant by saving that consideration need not
be 'adequate'. So if a house worth 1'] 60,000  is sold for £1 that is sufficient
consideration, even though it is manifestly inadequate. In the following
sections (5.7-5.17) we shall discuss in greater detail the scope of the rule
that consideration must he sufficient but that it need not be adequate.

5.7 Trivial Acts

The maxim that consideration must be sufficient but need not he ade-
quate has resulted in ver y trivial acts being held to constitute considera-
tion. The classic illustration is Chappell & Co v. Ncsth [1960] AC 57.
Nestlé offered for sale gramophone records in return for Is 6c1 and three
wrappers from their chocolate bars. The House of Lords held that
the wrappers themselves, although of very trivial economic value, were
nevertheless part of the consideration. Iliis was so even though Nestlé
threw away the wrappers. As Lord Souiervell said: 'a contracting party
can stipulate for what consideration he chooses. A peppercorn does not
cease to be good consideration if it is established that the promisee does
not like pepper and will throw awa y the corn'.

Ativab has argued (1986c) that this cas.' does not fit within the
'benefit/detriment' ana!ysis because it would he 'ridiculous to assert that
the sending or the receipt of the wrappers necessarily involved all
detriment to the sender or a benefit to the defendants', lie argues that
the receipt of the wrappers was not a benefit but was the motive which
inspired the promise and that therefore this was a case in which a court
would have enforced a promise despite the lack of benefit to the
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proniisee. Treitel has replied (1976) by asserting that Atiyah has failed to
take account of the principle that the courts will not investigate the ade-
quacy of the consideration and that, once it is realised that considciation
need onl y be of .vunu' value, 'there is no doctrinal difficulty in holding
that a piece of paper or some act or forbearance of very small value can
COjiStitute consideration'.

The crucial question which imist now be ,tskcd is: what does the law of
contract recognise as 'value'? l'rofessorTreitel has stated (1999) that con-
sideration must have 'some economic value', even though that value
cannot be 'precisely quantified'. But, as we shall see, the courts have not
adopted a consistent approach to the identifi cation of 'value' or 'benefit'.
In some cases (such as Foakes v. Beer, below 5.15), they have ignored a
factual benefit obtained by tile promisor and held that no consideration
was provided because, as a matter of Ian, the promisor was not benefited.
In other cases (such as c:oi v. Wright, below 5.9), the courts have found
the existence of consideration despite the apparent lack of either benefit
to the promisor or detriment to the promisee. Some cases have adopted
all subjective interpretation of benefit (see, for example,
Bainbridge V. I''rmstone (1838) 8 A & E 743), but in other cases the
courts have adopted an objective interpretation (see, for example. White
v. Blueu, below 5.8). the emphasis in the important recent decision of the
Court of Appeal iii Wilhunts v. RoTh'v Bros & Nicholls (Cojicraho,.) Lid
[19') IjI QJ3 I (see further, 5.11-5.14) was oil need to identify it 'prac-
tical benefit' to the promisor rather than 'a benefit in the eves of the law'
hut this approach has not been carried throLigh into all aspects of the doc-
trine of consideration (see In re Selecimorc Ltd [19951 1 WLR 474, dis-
cussed further at 5.15). One of the most difficult tasks in analysing the
doctrine of consideration is to stabilise the concept of value or benefit
(see further 5.17).

5.8 Intangible Returns

It is clear that 'natural affection of itself is not a sufficient consideration'
(Bre/ V. JS (1600) Cro Eliz 756). In White v. Blucit (1853) 23 U lx 36, a
Son's promise not to bore his father with complaints about the father's
distribution of his property among his children was held not to be good
Consideration for the father's promise not to sue the son on a debt
owed by the son to the father. Pollock CII said that the son had not pro-
vided any consideration as he had 'no right to complain' to his father
(because it was for the father to decide how he wanted to distribute his
property) and so, in giving up his habit of complaining, lie had not
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provided any consideration. But the decision is open to attack on two
possible grounds.

The first is that it ignored the 'practical benefit' which the father
obtained in being freed front complaints of his son. The emphasis on
practical benefit in recent cases such as Williams v. Roffi'' Bros (above)
suggests that this aspect of White may be Open to criticism. That this is So
can he demonstrated by reference to the case of Pitt v. P111I Ascii Man-
agemi'nt Ltd [1994] I WLR 327. The defendants, acting ac undisclosed
agents of mor tgagces, put a cottage oilthe market for £205,000. Both the
claimant and it Miss Buckle were interested in purchasing the property
and made competing bids. ,111c claimant made a bid of £200,000 which the
defendants accepted 'subject to contract'. The next day Miss Buckle
increased her offer to £210,000 and the acceptance of the claimant's offer
was withdrawn. Discussions then took place between the claimant and
the defendants' agent. lire clannant threatened to seek all to
halt the sale to Miss Buckle and also said that he would inform her of his
loss of interest in the property so that she would be free to lower her offer
in the absence of a rival bidder. 'Die outcome of these negotiations was
that it was agreed that the propel ty should he sold to the claimant for
£200,000 and that the vendors would not consider any further offers for
the properly provided that the claimant agreed to exchange contracts
within two i,%ecks of receipt of the contract. But in breach of the agree-
merit the cottage was sold to Miss Buckle for £210,000. [he claimant sued
the defendants for damages for breach of contract. One of the defences
which was invoked by the defendants was that the claimant did not
provide any consideration for the promise not to consider other offers
because lie had only promised to he read y, willing and able to proceed to
exclranr'r of contracts, which lie was already obliged to do. But the Court
of Appeal held that the claimant had supplied consideration for the
promise. in the first place, the claimant agreed riot to apply for an inj uric-
tion to restrain the sale to Miss Buckle. Peter Gibson u said that he could
not see how the claimant could have succeeded with this claim but he
held that the defendants were nevertheless freed from the 'nuisance
value of' having to defend such a claim. Secondl y, consideration was pro-
vided by the claimant agreeing not to carry out his threat to make trouble
with Miss Buckle: once again, the removal of that 'nuisance' provided
'sonic consideration'. Finally, the promise of the claimant to proceed to
exchange within two weeks was also held to amount to considcration.'I'he
court therefore held that these three items constituted valuable consid-
eration sufficient to support the ... agreement' and upheld the claimant's
claim. The difficulty with the case is not so much in the result (as the third
item seems clearly to constitute consideration) but the emphasis which
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the court placed upon the benefit which the defendants obtained by being
free of 'nuisance claims'. This CIOCS not sit very easily with the refusal of
I lie court to find consideration oil facts of White (alth t ) j Igh it must he
said that, where tile 'nuisance' consists of a threat of litigation (as in the
case of the injunction), the Courts have been particularly willing to find
the existence of consideration, see further 5.9).

The second ground oil White is open to attack is that the son did
act to his detriment in refraining from making complaints, lie was doing
not lnng wrong in complaining to his father, SO in that sense he did have
'I 	 to complain, and in giving Up that right he provided considera-
tion. This aspect of White should be contrasted with the American case
Of I/amer V. Sidwav (1891) 27 N F. 256. Art promised to pay his
nephew £500() if the nephew refrained from 'drinking liquor, using
tobacco, swearing and playing cai ds or billiards for money' until he (the
nephew) was 21. This promise was held to be enforceable because the
nephew had legal right to engage in such activities, and in giving tip his
ri aghts he had provided consideration for the promise. Professor Atiyah
has argued (1986c) that Hamer is a case which does not fit within the
'henctit/detriment' analysis because there was no benefit to the uncle
(apart from the fact that he wanted his nephew to abstain from such prac-
tices, but that is a matter of motive, not benefit), nor was there a detri-
ment to the nephew (Oil 	 ground that giving up smoking is " a benefit
rather than a detriment). Rather, Atiyah argues, this is a case in which
the nephew was induced to act oil promise and the court thought it
just to enforce the promise. But the court did not perceive matters in this
way. It was of the opinion that the. nephew had incurred a detriment
because he had 'restricted his lawful freedom of action within certain
prescribed limits upon the faith of the uncle's agreement' (see, too,
ii'eitel, 1976).

Hamer is not at all easy to reconcile with White. it might be said that
it is not necessary to reconcile them because Hamer is an American case
and so not binding on an English court. While this is true, it is often
assumed	 Hamerthat amer does represent English law (see, for example, Beale,
Bishop and Furmston, 1995, p.97). 11 may be that ti-ic cases call 	 rccon-
cited on ti-ic ground that the promise of ti-ic son in White was too uncer-
tarn to constitute consideration for file father's promise (Anson, 1998,
p.99) or oil

	ground that the activities of he son in W/iue were thought
to be less socially valuable (bordering oil and therefore less
deserving of protection than the conduct of the nephew in Hamer. Even
if Hamer does represent English law, it must be noted that there is a limit
to the principle which it establishes, namely that, if the nephew had never

intended to drink, smoke, swear or gamble because, for example, he had
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a religious objection to engaging in such practices, then lie could not
have enforced his uncle's promise. This is because 'it is not considera-
tion to tefrain from a Course of conduct which it was never intended
to put sue' (A ?7 ale v. ('ostain Civil Engineering Ltd 119761 I Lloyd's Rep
98, 11)6).

5.9 Compromise and Forbearance to Sue

A promise not to enforce a valid claim is good consideration for a promise
given in return, as is a pioniise not to enforce a claim which is doubtful
ill On the other hand, it is clear that a promisc not to enforce a claim
which is known to be invalid is not good consideration for a promise given
ill return ( Wade v. Sinu'on (1846) 2 ('R 548) The difhcultv lies in the case
whei e the claim is clearly bad ill but is believed b y the pi omisee to
he good. In Cook v. Wright (1861) 1 B & S 559 the claimants honestly
believed that the defendant was under a statutor y obligation to reimburse
them in respect of certain expenditure which they had incurred ill
oil street adjoining the house in which the defendant was residing. The
defendant denied that he was under such all but he eventually
promised to pay a reduced sum after lie was threatened with litigation if
lie ilid not pay. When the defendant discovered that lie was not ill
under a statutor y obligation to pay, he refused to honour his promise. lie
maintained that his promise WaS not supported by consideration becauSe
the claimants had given nothing ill for it. But the court held that
the prouusc was supported by consideration and that lie was liable to pay
the sum promised. Nevertheless, it is difficult to find the consideration
supplied b y the claimants. They had given up an invalid claim and in so
doing they had suffered no detriment and the defendant was not belle
fitech in any way by their promise to accept the reduced sum ill satis-
faction of their invalid claim. It could he argued that the claimants' honest
belief in the validity of their claim provided the consideration. But con-
sideration mList actuall y be of value in the eyes of the law and not merely
something believed to be of value 1w the part es. Alternativel y, it could
be argued that the defendant benefited because lie escaped the vexation
which is iuhcr cut in litigation. Such a rationale proves too much because
it would appl y equally where the claim was known to be bad and yet we
know from Wade v.5jmeon (above) that a pronlise not to enforce a claim
which is known to be bad is not good consideration for a promise given
in meturn (unless it is possible to confine Wade v. Simeon on public policy
grounds, namely that proceedings should not he instituted where the
claim is known to be a had one). (oak is therefore a case which is very
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difficult to accommodate within the 'benefit/detriment' analysis (although
it should be noted that Treitcl (1976) includes the case within his category
of 'invented' consideration).

5.10 Performance of a 1)tity Imposed by Law

'Ile question whether performance of a duty (or a promise to perform a
duty) which one is already under all to peiforin can constitute
consideration for a promise given iii return is currently a very contro-
versial one iii E'nglish. contract law. The ot timodox position is clear:
pen um iliamiec of an existing duty imposed by law and perform ance of a
cont riictual duty owed to the promisor do not constitute consideration,
while performance of a duty imposed by a contract with a third party dues
constitute consideration. But today the position is not so clear. the source
of the problem is the decision of the Court of Appeal in Williams v. Roffev

Bros & Nicholls (Contractors) Ld [19911 1 QB 1, in which it was held
that performance of all contractual duty owed to the promisor
could constitute good consideration. Having reached this conclusion, the
question which now arises is whether this appmoach can also he applied
to performance of a duty imposed by law.

Pi br to Williams v. RoJjcv JJro,s , the law was relatively cleai : perfor-
mance of (or a promise to perform) a duty imposed by law was not good
consideration for a promise given in return (Collins v. Godefror (1831) 1
B & Ad 950). The rule was generally supported on the ground that it pre-
vented public officials extorting money in return for the performance of
their existing legal duties. But in other cases the rule could give rise to
hardship because it ignored real benefits obtained by the. promisor or real
detriments incurred by [he promisee. So it is no surprise to learn that the
rule has conic linden sonic scrutiny.

The leading case is Ward v. Byliam [1956] 1 WLR 496. The father of an
illegitimate child promised to pay the mother of the child £1 per week
provided that the child was well looked alter and happy. 'the mother Was
under a legal duty to look after the child. The mother sued the father
when he stopped making the payrnents.The father argued that the mother
had not provided any consideration for his promise because, by looking
after the child, sh.. was simply carrying out her existing legal duty.
Denning ii rejected this argument and launched a direct assault on the
general rule. He held that the mother provided consideration by per-
forming her legal duty to support the child. He stated that the father was
benefited by the mother's promise to look after the child, just as he would
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have been benefited if a neighbour had promised to look after the child
for reward. Lord Denning returned to this theme in Williwns V. Willi'? ,"S
 1957] I WLR 148 when he said 'a promise to perform all duty
is, 1 think, sufficient consideration to support a profuse, So long as there
is nothing in the transaction winch is contrary to the public interest'.

Although this statement of principle has much to commend it, the other
judges in the Court of Appeal in Ward did not expressly approve it. They
Were content simply to find that there was 'ample' consideration oil
facts of the case. 'The y attached significance to the letter written by the
father in which he promised to pay the mother the weekly allowance 'pro
vided you can prove that Ethe ciuilclj will be well looked after and liapp
Mid also that she is allowed to decide fui herself whether or not she wishes
to come and live with you'. it is not entirely easy to locate the consider-
ation here. hue letter could he interpreted as a waiver of the Strict legal
position between (lie parties (see 5.24) but a finding that there has been
a waiver is not the same as a conclusion that consideration has been sup-
plied. Alternatively it could be said that the consideration is to be found
in the fact that the mother promised to do more thati her legal duty by
promising to keep the child 'happy' and by pronhisimuu to allow the child
to decide for herself where she should live. 'hue latter ma y be capable of
constituting consideration but there is more doubt about the former.
While a promise to do more than one is legally obliged to do is good con-
sideration ((lla.vhroo/ Ltd v Glamorgan ('C [1925] AC 270), theme is sonic
doubt about the application of this rule to the mother's promise to keep
the child 'happy' because, as we have already noted, natural affection of
itself is not a sufficient consideration (Bret v. JS, discussed at 5.8). \Vhat-
ever doubts we niay harbour about the validity of this approach, it should
he noted that its focus is upon detriment to the mother in that it is argued
that she did more than she was legally obliged to do. An alternative anal y

-sis of the ease is to look at it in terms of benefit to the lather. Thus in
Williams v. I?offcv Bros (above) (ilidewell i (at p.13) interpreted Ward
as a case in which the father obtained a 'practical benefit' as a i esult of
the mother's promise that the child would be well looked after and happy
(although contrast the view of Purehas ij at p20)Wliatever might he siid
about this emphasis o il actical benefit as a matter of principle (sec 5.12)
it is clear that it is not the appioach which the court actuall y adopted on
the facts of Ward. So. as a matter of authorit y , the rule that pert ormnancc
Of a lu1 y imposed by law does not constitute consideration remains intact,
at least for now. But it may not he able to withstand the onslaught oil
existing duty rule commenced by the Court of Appeal in Williams v.
Roffey Bros (see 5.11).
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5.11 Performance of a Contractual Duly Owed to
the Promisor

Until recently the rule which lnglish law adopted was that l)CiformlIlcc
of an existing contractual duly owed to a promisor was no consideration
for a fresh promise given by that promisor. The rule was not a popular
one: indeed, it was once stated that it has done the most to give consid-
eration a bad name' (Patterson, 1958).17hc origin of the rule can he traced
back to the old case of Stilk v. Myrick (1809) 2 Camp 317 and 6 Esp 129.
Stilk was a seaman who agreed with the defendants to sail to the Baltic
and hack at a rate of Pit of £5 per month. Originally, there were eleven
men in the crew, but two men deserted during the voyage. The master was
unable to find replacements for the deserters and so he agreed with the
remainder of the crew that lie would share the wages of the two desert-
ers between them if they would work the ship hack to London. The crew
members agreed. When they returned to London, Stilk demanded his
share of the money but the master refused to pay. Stilk sued for the
money. He was unsuccessful in his claim.11-re case was reported twice and,
unfortunatcly, the two reports differ as to the reason for the failure of
Stilk's claim (on which sec generally Luther, 1999).

In the I-spiriasse report Stilk was unsuccessful oil of policy: the
policy ground being that a successful claim would open up the prospect
of sailors on the high seas making unreasonable and extortionate
demands upon their masters as the price for performing their contractual
duty to bring the ship back to the home port. In Campbell's report Stilk's
claim failed, not on grounds of policy, but because he had provided no
consideration for the master's promise as he had only done what he was
already contractually obliged to do.

The difference between these two reports is crucial. If the former report
Is correct, it is possible to confine the rule to cases where thcie is it

 of duress being exercised. Where such fear is absent, there is no
objection to the enforcement of the promise. However, lspinasse is not
highly regarded as a law reporter (although it might be pointed out that
Campbell was not without his faults either: for a discussion of the prob-
lems of law reporting at this time see Luther, 1999, pp.528-37) and it was
the second, wider rule derived from Campbell's report which was later
accepted into English law (see North Ocean Shipping Co v. Hyundai
(]o?rslrtictio,j Co[1979] QB 705).

Bu t the existing duty rule laid down in Campbell's report of Sulk has
always been controversial, 'urns Professor Atiyah has argued that cases
such as Sulk and Ward v. B yha,n (above, 5.10) cannot be accommodated
within the 'benefit/detriment' analysis because, as a matter of fact, there
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was it 	 to the pronusor and a detrirneirt to the promisee but
ne'crilielcss there was held to he no consideration. lit there is little
doubt that, as a matter of fact, tire master of the ship was benefited by
Sulk's promise to work the ship hack home, yet the court concluded that
rio consideration had been provided.ltie defenders of the orthodox inter-
pretation of consideration attempt to meet this argument by asserting that
it is legal benefit or legal detriment which is impol taut and not factual
benef i t or factual detriment. But, as Corbin has pointed out (1963), this
does not explain oh v the courts have resorted to the concept, of legal
benefit and detriment.

Given these criticisms of Sulk it is perhaps surprising that it stood
unchallenged for as long as it did. ['here are two possible reasons foi this.
The first is that the one case which appeared to be flatly inconsistent with
Sd/k remained buried in the I .aw Reports, rarely being cited in the books
or iii the courts. That ease is Raggurc v.Scougall & Co (1915) 31 '11.1' 504.
'['lie claimant was employed by the defendants for a period of two eai S

at a certain salar y. During the period of the contract war broke out and
the defendants' business was detrimentall y affected. Rather than close
the business the parties entered into a new agreement under which the
claimant agreed to accept a lower salar y until the end O f tue war, when

the ori ginal agreement would be revived. The claimant accepted the
i educed salar y for a pci iod of time but then brought an action claiming
his salar y at the old rate, arguing that the defendants had provided no
consideration for his promise to accept a lower salary. I )al-lin g .i held that

the agreement was supported by consideration and that the action there-
fore failed. lie held that the parties had in fact torn UI) the old agreement

and made a new one by mutual consent and stated that he was lad to
he able to arrive at this conclusion because the claimant wa seeking
to do a 'very dishonest thing'. The case has been rarel y cited Since and

it has never been used as the basis for all cur the decision in
Stilk itself,

lire second factor which contributed to the fact that Sd/k survived

serious judicial assault is the two exceptions which exist to the or iginal
MICA hc first arises wlicr e the promisee has clone, or has promised to do,
more than lie was obliged to do nuclei his contract. In I/Wi con V. Rovilen

18(7) hR 3 ('P 47, the. claimant was proruciled front able seaman to
second mate and it was held that. ja carrvinc out the job of second mate,
lie had done more than he was obliged to do under his contract and Sc)

had provided consideration for the promise of extra pay. J he second sit-
uation arises where, before the new promise was made, circumstances had
arisen which entitled the promisee to refuse to carr y out his obligations

under his contract. In Ifurth' y v. J'onsonhv (1857) 7 E & B 572, seventeen
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of a crew of thirty-six deserted and only four or five of the remaining crew
were able seamen. The desertion of such a large proportion of the crc'
rendered it Linsafe to continue the voyage and would have entitled the
remaining Seamen to abandon the voyagc.'flie seamen agreed to continue
the voyage oil 	 promised extra pay on its completion. the master
refused to fulfil his promise oil return to the home port but it was
held that the seamen were entitled to enforce the master's promise
because, in agreeing to continue with the voyage when they were not
obliged b y the terms of their contract to do so, they had provided
consideration.

However, a more wide-rangineattack oil was launched by the
Court of Appeal in what is now the seminal case of Willianis V. RoJJry
Bros & Nicholls (Contmctoi-s) Ltd [19911 1 OB I. The defendant con-
tractors entered into a contract to refurbish a block of flats. They sub-
contracted the carpentry work to the claimant for a price of £20,000. The
claimant ran into financial difficulties after having completed part of the
work. The cause of his difficulties was partly attributable to the fact that
he had underpricect the job and partly because of his own inability to
supervise his workforcc. It was in the interest of the defendants to ensure
that the claimant completed the work on time because if, as a result of
delay or non-performance by the claimant, the defendants were late in
eomplet:ng the work they wonld uicur liabilit y to their ciiijilovers under
the tei nis of a penalty' clause contained in the main contract. So the
defendants called a meeting with the claimant in order to discuss the sit-
uation. At that meeting it was agreed that the defendants would pay to
the claimant an extra £10,300 at the rate of £575 per fiat oil
to ensure that the work was completed oil 	 The claimant subse-
quently finished eight more flats but the defendants paid him only
a further £1 SOt), 'Ihe claimant then ceased work oil 	 flats and brought
a claim against the defendants for the £10,300 promised. One of the
C, oil the defendants denied the existence of a liability to pay
was that the claimant had provided no consideration for the promise of
extra payment: lie had simply promised to perform his existing contrac-
tual duties and that, according to .S'nlk V. Afy,ick, did not Constitute good
consideration. The Court of Appeal rejected the defendants' argument
and held that the claimant had provided consideration and that he was
entitled to bring an action for damages (although it should he noted that
the claimant was not awarded full expectation damages but only damages
of £3500, see Chen-Wishart, 1995).

The Court of Appeal adopted a very pragmatic approach to the issue.
'l'hey held that the defendants had obtained a practical benefit as a result
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of the claimant's promise to complete the work on time and that J)racti-
cal benefit was, for this purpose at least, sufficient to constitute consider-
ation. ilic proposition for which Williams stands as ant hority Was Summed
up by (ii idcwc.l I ci in the following words:

(i) if A has entered into a contract with B to do work for, or to supply
goods or services to, B in return for pa y ment by B and (ii) at sonic Stage
before A has Completely performed his obligat ions under the contract
13 has reason to doubt whether A ivill, or s ill he able tc,complete his
side of the bargain and (iii) 13 thereupon promises A air
payment in return for A's promise to perform his contractual obliga
tioris on lime and (iv) as a result of giving his promise B obtains i ll

 a benefit, or obviates a clisbenefit and (v) B's promise is not given
as a result of economic duress or fraud oil part of A, then (vi) the
benefit to B is capable of being eUn Rleratjor1 1(11 B's promise, so tlia
the promise will he legally hi riding.'

'I\vo immediate problems arise. The first is: what exactly was the practi-
cal benefit which the defendants obtained'? 'lire second is: ho " can this
COIICILI I,ioll be reconciled with Sulk v. Mi'rick? l'hcse issues must be
exarnnjned with some care,

5.12 Practical Benefit

There svds no one practical benef i t which the defendants were held to
have obtained as a result of the claini;int's promise. The court relied upon
a number of factors iii identifying the practical benefit obtained. 'Ile first
was that the claimant continued with the work and did not breach his sub-
eO1ntrict 'the second was that the defendants were spared the 'trouble and
expense of engaging other people to complete the carpentry work. The
third was that they avoided inrerrrring a penalty under the main contract
for dela y in connipletior i of the work. lTie fourth factor was that a 'rather
lraphd/ard mnetlnol Of pa merit' was replaced by 

it 'more formiialiscd
scheme involving t lie payment of a specified sum on the completion of
each flat'. Finally, by directing the claimant to coriipictc one fiat at a time,
the defendants 'were able to direct their other trades to do work ill
conipleted flats which otherwise would have been held up until the
claimant had completed his work'.

The first three factors are controversial, The first adopts a Holmesian
conception of contract law so that 'the dut y to keep a contract at common
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law means a prediction that you must pay damages if you do not keep it
- and 1101hint else'. llus Purchas ti slated (at 1)23) that, although in
'normal Circumstances the suggestion that a contracting party can icly on
his own breach to establish consideration is distinctly unattractive' (.)it
facts of the case the claimant had given up his right to cut his losses' by
deliberately breaching the contract with the dcfcndants.To adopt such an
approach is to refuse to recognise that the defendants under the original
contract had bought not simply the right to damages in the event of non-
performance, but the right to performance itself. The same approach can
be adopted in relation to the second factor. ilie benefit of not having to
look for alternative carpenters was it benefit which the defendants paid
for under the original contract and were entitled to receive. The third
factor is scarcely more convincing. If the rlelendants had been compelled
to pay out under the 'penalty clause because of the claimant's Iailuj e to
complete on time they would have been entitled to recover that sum from
thee claimant by way of damages (although there was, admittedl y, it risk
that the claimant would not have been in it financial position to l)Y
damages). The fourth and fifth factors do appear to he capable of con-
stituting consideration (even oil 	 grounds) if the claimant did
actually accept if obligation to complete the flats one by one. Unfor-
ttinatelv, it is not clear from the judgments whether any new ihligation
was assumed because elsewhere in the judgments it is stated that the
claimant simply performed his existing contractual duties. So the fourth
and fifth factors are at best equivocal and it is not at all easy to pinpoint
exactl y what the practical benefit was on the facts. Are the factors cumu-
lative or not? Does it promise to complete the work in itself confer if

 benefit or must one show 'something more', such as the avoidance
Of liability under a 'penalty' clause?

Wiiliarnc has been applauded as a pragmatic decision, giving effect to
the 'realities' of the situation. Modifications of contracts, it is argued, arc
in the public interest: both parties should he encouraged to bargain their
way out of all difficulty and this can best he done by giving
effect to the variations which the parties have agreed. But this is to tell
onl y half of the story. Modifications are not necessarily ill the public inter-
est. 'lucre is 	 competing interest in holding parties to their original
bargain. When I employ a subcontractor to do work for inc for £20.000,

do not mean £20,000 plus whatever else lie can extract front by
conduct short of duress. 'the deal is £20,000: not a penny more, not a penny
less. In jumping on the practical benefit bandwagon, the Court of Appeal
has not only failed to identify practical benefit with sufficient precision,
it has also failed to place sufficient weight on the need to hold contract-
ing parties to the terms of (heir original bargain.
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5.13 Consideration and Duress

Even if the practical benefit hurdle can he overcome, we arc left with our
second problem. 1 low can Williams be reconciled with Sri/k v. Mvrick'!
'Ilie ('onit of Appeal ill were adamant that Stilk had not been
overruled: rallier, it had been 'refined' and 'limited'. Yet the two cases are
very similar. If the defendants in Williams received a practical benefit, can
the same not be said of the master of the ship ill He was practically
benefited b y the promise of Stilk to work the ship back lionie, vet that
benefit was lick! not to constitute consideration. The Court of Appeal
attenipteci to resolve this problem by explaining 511/k as a duress case
'this could have been done relatively easily. Alter all, Lspinasse's report
was explicitly based upon considerations of public policy and there were
oilier cases in which public policy had been relied upon by the courts (see,
for example. Harris v. Watson (1791) Peake 102: contrast Luther, 1999,
Who points out that Espinasse's report was not solel y about duress and
that account must be taken of the range of distinctive polic y concerns
which led the courts and Parliament to develop special rules both to
protect and to regulate the conduct of merchant seamen). But this rela-
tively straightforward approach was not for the Court of Appeal. t1ie
court chose to cite Campbell's report but in substance the y followed
Espinasse. Thus l'nrchas ii stated (at p.21) that Still was a case arising
out of

I tic cxii aordinaiy conditions existing at the turn of the I 8th centui v
under which seamen had to serve then contracts of emplo yment on the
high seas. 'lucre were strong public Policy grounds at that tinie to
protect (lie master and owners of a ship from being held to ransom by
disaffected crews.'

But where is the evidence for this on the facts of Sulk? As Gilmore
(1974) has pointed out, the contract in Sulk was concluded oil not
the high seas. We have no evidence that Sulk applied any prCSSUIC upon
the niaster, [he onl y real evidence of duress can be found in the Lspinasse
report but the Court of Appeal chose not to rel y upon that evidence.

But even if .S'nlk is now a duress case, what does this tell us about the
case? 1 lere we encounter the problem which we noted above (5.3) of
working out the relationship between consideration and duress In lime
A/eL' [1989] 1 Llo yd's Rep 138, 147, Hobhouse .n said that

'flow that there is a properly developed doctrine of the avoidance of
Contract,, oil 	 g rounds of economic duress, there is no warrant for
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the Court to fail to recognise the existence of some consideration even
though it may be insignificant and even though there may have been
no mutual bargain in any realistic use of that phrase.'

Ibis approach advocates a more liberal approach to consideration, main-
taining that the courts should be readier to find consideration now that
they know that they call 	 set aside the contract oil 	 ground of
duress. Oil analysis, there was consideration on the facts of 5111k
(because the master was practically benefited by Stilk's promise to work
tile ship hack home). So a contract was initially concluded but that con-
tract was then set aside oil 	 ground of duress exerted by 501k which
prevented him from enforcing the contract.

Some commentators have gone even further than advocating a more
liberal approach to the identification of consideration and argued that
there are

'good reasons why the doctrine of CCOflOmjC duress ought to displace,
and not IIC in addition to, the doctrine of consideration in "extortion
situations", provided, of course, that it can be rationalized' (l'liang,
1990).

This is difficult to understand. i)iii CSS cannot 'displace' COIlsicIcratioll
because the two doctrines perform different function.('onsidciation is
relevant to tile question whether or not a contract has been concluded.concluded.
But duress is a vitiating factor that is to say, it is a ground upon which an
otherwise valid and subsisting contract can be set aside. The two issues
cannot be collapsed into one.

So it is suggested that, after Williams v. Roffev Bros. Sulk should he
interpreted as a case in which there was consideration but that the
contract was set aside oil ground of duress. 'Ibis view does not
Yet command universal suppom 1. For example, in /lnangel At/as Conipa
n/a Naviera SA v. Isliikaivajinua-J-Jarjma Heavy Industries Co Ltd (No. 2)
[1990] 2 Lloyd's Rep 526, 544-545 1 lirst j , after expressing his approval
of the emphasis upon practical benefit oil facts of W,//ams V. Roffey,
stated that Sulk still applied where there is 'a wholly gratuitous promise'.
'I his is difficult to follow. Why was Stilk's promise wholly gratuitous, when
tile promise of the claimant in Williams was hot'? As has already been
stated, there is very little to distinguish between the two cases. 'Ibis failure
to provide a coherent, fresh analysis of Stilk in the light of Williams v.
Roffey further underlines the confusion which currently exists in this area
of the law,
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5.14 Alternative Analyses

We have nov discussed the principal difficulties with, and analyses of,
Williams v. Roffe y and Silk v. M'rjck. 'Ih
n	

ere arc, however, two other (lie-
oes which ate worthy of brief mention. The first was adopted by the
Supreme Court 0! New Hampshire in Waikin & Son Inc v. ('arrig (1941)
21 A 2d 591. 'l'hc parties entered into it contract under which the
claimant agreed to excavate a cellar for the defendant for a fixed price.
ShorO y after Commencing the work the claimant discovered the. presence
of solid rock ill the area which lie had agreed to excavate. 1 )isctissious
took placee between tire parties and the defendant agreed to 1 11 Y a price
which was approximately nine times the amount of the original contract
price. 'lire claimant did the work and then sired to recover the promised
sum. The defendant ar g ued that there was no consider ation to support
tire promise to pay the additional sum. The argument was rejected. The
trial judge found that the written contract between the parties had been
superseded by a new agreement which was enforceable. in giving tip their
rights to site each other under the original written contract, tile parties
provided consideration for their agreement to abandon that contract. '111C
second contract Was then supported by consideration. Applying this type
of reasoning to Sulk we Can say that, if Stilk had been able to show that
the original contract had been abandoned by the nir1tral a g reement of
the parties, then that abandonment would have been supported by con-
sideration and the agreement to pay the higher rate would then have been
enforceable. But this is a very difficult test to apply ill practice because
how do the cow Is decide whether there is a vat iation of one Contract or
a replacement of one contract by another? Yet the answer to this ques-
tion is vital because if it isavariation there is no consideration to support
it, while if a second Contract has been concluded (lien it is, in fact, Slip-
ported by consideration and Sc) is enforceable. Purchas i.i in Willia,,c
stated (at p.20) that lie was unable to accept 'the attractive invitation' to
follow Waikiir and it is suggested that he was right to do so because of
the difficultics which arise in putting it into practice.

'('he final analysts which can he offered of Williams is that it is moving
Friglisli lass in the direction of the conclusion that consideration should
onl y he a requirement for the formation of a contract and that it should
not he required for the modification of a contract. This point is not a new
one. Sit Frederick Pollock stated (1950) that '(he doctrine of consider a-
(jot) has been extended, with not very happy results, be yond its proper
scope, which is to govern the formation of contracts, and has been made
to regulate the discharge of contracts'. The distinction between formation
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and modification has been recognised in America where s.2-209(1) of the
Uniform Commercial Code dispenses with the requirement of consider-
ation in the case of agreements to modify an existing contract. lb some
extent this view is based oil idea that variations of contracts ale in the
public interest (see Halson, 1990 and 1991) and therefore it is openi to the
criticism that it does not place sufficient weight on the need to hold parties
to the terms of their original bargain. If that bargain is subsequently
altered by it fresh bargain then there is obviously no objection to the
enforcement of the fresh bargain. But if that bargain is purportedly
changed by what is no more than a gift, then there is it lot to be said for
the argument that such a gift should he treated like an y other gift and
only enforced if it is in the form of it deed.

5.15 Part Payment of a Debt

A close relation of the old rule that performance of an existing contrac-
tual duty owed to the promisor does not constitute consideration is the
rule that a promise to accept part payment of a debt in discharge of the
entire debt is not supported by consideration, I1ic debtor is already con-
tractually obliged to repay the entire debt and so provides no considera-
tion for the creditor's promise to accept part payment (nnless, for
example, the debtor agrees to repay the debt at an earlier date, ill
case lie does provide consideration). 'Ibis rule can he traced back to
PlIIfl('/s case (1602) 5 Co Rep 117a and was upheld b y the House. of
Lords ill V. Beer (1884) 9 App Cas 605 (although it should he noted
that the rule is the subject of numerous common law limitations, see
Treitel, 1999, pp.115-19, and for the equitable evasions of this rule,
see 5.25).

Ill a creditor promised to abandon her claim to interest on the
debt but it Was held that her promise to forbear was unsupported by con-
sideration. Although such an agreement is not supported by considera-
tion, in many cases a creditor will, as a matter of fact, be benefited by
eccipt of part pa yment because, in the words of Corbin (1963) 'a bird in

the hand is worth much more than a bird in the bush'. So how can this
refusal to recognise the efficacy of a practical benefit in J'ookes he rec-
onciled with Williams v. Re/fey? Curiously, Foakes was not cited to the
court in Williams v. Ru/fey and, given that I'oakes is a decision of the
House of Lords, to the extent that the two cases cannot be reconciled it
is Williams which should give way (Sec O'Sullivan, 1996). It is interesting
to note that in Foakes Lord Blackburn registered his disagreement with
(lie rule in Pinnel's case on the basis of his
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'conviction that all men of business, whether merchants on tradesmen
do every day recognise and act on the ground that prompt payment of

part of their demand may be more beneficial to them than it would be
to insist oil 	 rights and enforce payment of the whole. Even where
I lie debtor is perfectly solvent, and sure to pay at last, this is often So,

Where the credit of the debtor is doubtful it must be more so.'

This is the same emphasis oil benefit which was adopted b y the
Court of Appeal in Williams, vet it did not win the day in the House of
LORIS in Foakes.The majorit y of their Lordships decided that such a prac-
tical benefit (11(1 not constitute good consideration in law.

'this creates acute difficulties in distinguishing  between foa1e.v v. Beer
and Williams v. Roffcv Bros. It has been argued that a proiiue b release
pall of a debt is different lrOifl a promise to pay more for the performance
of an existing contractual obligation. But it is hard to see the ditterence:

in both cases less than lull performance is accepted as full performance.
The fact that in one it is by receiving less and ill other it is b y pang
more should not he allowed to detract from that essential point

the relationship between I'oakes v. Beer and lVil/iani.r v RoJ/'v was
recently considered b y the Court of Appeal in In re Si'lectniove Ltd II	 I
I WI R 474. Peter Gibson u refused to extend Williams V. Ba/fir to I lie
/ 0̀ " A CS V. Beer situation on the ground that

it would in effect leave the principle in I'oakes v. Beer without any
application. When a creditor and a debtor who are at am mii's length reach
agreement on the pilylilent of the debt b y instalments to accommodate
the debtor, the creditor will no doubt always sec a practical benefit to
himself ill so doing.'

lie continued:

'l"oake3 v. Beer was not even releircd to in William-s v. Ro/Ji'r Bray, and
it is in my judgment impossible, consistently with the doctrine of prece-
dent, for this court to extend the principle of the tVilljjz,ns'y case to any
circumstances governed by the principle of hakes v. Beer. If that exten-
sion is to be macIc, it must be b y the House of I (lids or, perhaps even
more appropriatel y, by Pam lianicnt after consideration by the Law
C:oiijn-ijssjon'

This appi oach does not deny the inconsistency between the two rules: it
simply leaves it to the House of Lords or Parliament to sort out the mess.
A choice must he made between the two cases: we cannot have practical
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benefit operating in one case and legal benefit in the other case with no
rational explanation for the continued existence of such inconsistent
rules.

5.16 Performance of a Duty imposed by Contract with
a Third Party

Despite the difficulty which English law has experienced in recognising
that performance of an existing contractual duty owed to a promisor is
good consideration, performance of a contractual duty owed to a third
party has been clearly recognised as good consideration for a long period
of time, in Shadwell v. S/indwell (1860) 9 CB (NS) 159, the claimant, who
was engaged to Ellen Nicholl, received a lettet from his uncle, in which
the uncle promised to pay the claimant £150 per year after he was
married. The claimant sued to enforce the promise and it was held that
lie could do so because he had provided consideration for his uncle's
promise by marrying Ellen (the nephew was at the time contractually
bound to marry her). 'The proposition that performance of a contiactual
duty owed to a third party can constitute consideration has more recently
beenaffirmed by the House of Lords in The Eurymedon [1975] AC 154
(see 7.2 for- a full discussion of this case).

In Jones V. Waite (1839) 5 Ring NC 341 it was held that a promise to
perform (as opposed to actual performance of) a contractual duty owed
to a third party did not constitute consideration. But in •S'cotson V. I'cg,ç
(1861) 6 1-1 & N 295 and Pao Oil Lao Yiu Long [19801 AC 614 it was
held (hat such a promise could constitute consideration and the latter
view is the one which is accepted by most scholars. It has always been dif -
ficult to explain why performance of an existing contractual duty owed to
a third party can constitute consideration when the law has had such dif-
ficulty iii recognising that performance of an existing contractual duty
owed to a promisor does constitute consideration (although it should he
noted that both S/indwell v.Shadwell and Scotson v. /'egg are treated by
'lieitel (1976) as examples of 'invented' consideration). It is here that the
duress analysis may provide us with the key (and note, in this context,
that the Court of Appeal in Williams derived some assistance from one
of the three party cases, namely I'ao On (above)), in the three party cases
such asShadivejl V. S/indwell, there is not even a hint of duress. Indeed, it
is difficult to see how the nephew in Shadwell could ever use the situa-
tion to apply pressure on the uncle. The fear of duress being absent, the
courts saw no objection to the enforcement of a promise to pay in return
for the performance of a duty imposed by contract with a third party
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(although it must be conceded that it is not easy to explain .Shadwell even
On the practical benefit test: in what sense did the uncle receive a practi-
cal benefit as a esub of tIre marriage of his nephew to Ellen Nicholl?).

5.17 Conceptions of Value

It call caddy he seen from the cases which we have discussed that the
courts adopt an inconsistent approach to the identification of a benefit or
detriment. In loakes V. Beer the Court ignored an obvious factual benefit
to (lie creditor. Yet in Cook v. Wright, S/zadrt'eIl v.S/zadrvell and Scotson
V. Pegg (lie cow I found (lie existence of consideration upon the fliriisie5t
of evidence. It will not do In say, as does Professor Ireitel, that in Sonic
cases the courts have 'invented' consideration because that does not tell
us why they have invented consideration nor does it tell us when they
are likely to invent it again ill the future Nevertheless, it must be con-
ceded that the courts do tend to employ (lie language of 'benefit' and
'detriment' But their use of 'beneFit' and 'detriment' is inconsistent, which
suggests that, on Occasions, the courts do, as Professor Ativah argues,
enfo rce a promise because there was a 'good reason' so to do. The most
recent emphasis in Williams v. Roffey Bros (above) is upon 'practical
benefit' but we have seen that it is riot at all easy to identify what the
court actually means by this plirasc and we have also seen that the Court
of Appeal in Re 5c1cctmone felt unable to extend that approach to the
Joake's v. Beer situation. 'ftc incons istenc y therefore remains unresolved
and the conclusion which must be reached is that the English Courts have
built a theory of consideration upon the foundations of benefit and det ri-
nìent without subjecting to stringent analysis the coherence of their con-
ceptions of benefit and detriment (see further Atiyah, 1986c).

5.18 Past Consideration

If I promise to reward
"
'nn for acts which you have alread y perlornicd

prior to lily promise, the general rule is that von cannot enforce my
promise because the consideration which von have provided is past. By
'Past consideration' lawyers mean that your consideration was already
completed before I tirade my promise, so that you have not given any-
thing new in return for my promise. Alic rule that past consideration is
not good consideration is closely linked to the bargain theory of consid-
eration. The fatal objection is that there is no reciprocity; (lie promisce
does not give anything in return for the promise of the promisor. 'Ihus it
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would appear that the past consideration rule is unaffected by the recent
upheavals caused by Williams v. RofJev Bros (above) because the point
ill 	 past consideration cases hinges, not oil 	 distinction between legal
benefit and practical benefit, but oil need to show that the promise
was made as part of the, bargain. ilie focus is upon the identilicatioti of a
bargain, not upon the type of benefit received.

It follows from this that, as a general rule, if two parties have already
made a binding contract and one of them subsequently promises to confer
,ill benefit oil other party to the contract, that promise is
not binding because the promisee's consideration, which is his entry into
the original contract, is past. In Rorcorla v. Thomas (1842) 3 OR 234, the
defendant agreed o sell a horse to the claimant. Shortly afterwards the
defendant added it promise that he would give a warranty as to the sound-
ness of the horse. It was held that (lie defendant's promise was unen-
forceable because the only consideration which the claimant had
provided was his entry into the original contract of sale and that consid-
eration was past. The courts do, however, have some degree of latitude in
applying this rule and do not always take it strictly chronological view of
the sequence of events. If the court is satisfied that the new promise and
the act of the promisee which is alleged to be the past consideration are,
in fact, part of the same overall transaction, tile exact order iriwhich the
events occurred will not he decisive. (Thornton v.Jeiikvns (1841)) 1 Man
& G 166). In identifying whether consideration is actually past or not, the
courts look, not to the wording of the contract, but to the actual sequence
of events. Thus, in Re McArdle [1951] Ch 669, it made 'iii con-
sideration of your carrying out' certain work was held to he unenforce-
able as the consideration for it was past. Although the wording of tile
contract suggested that the work Was to be done at some future time it
had, as a matter of fact, been done prior to the making of tue contract
and was therefore past.

Tile rule as to past consideration is it harsh one. In Eastwood v. Kenyon
(1840) 11 A & E 438, the guardian of a young girl raised a loan to educate
the girl and to improve her marriage prospects. After her marriage, her
husband promised to pay off the loan. It was held that tile guardian was
unable to enforce this promise because tile consideration which he had
provided, which was bringing up and financing the girl, was past.'lllC court
concdcd that the husband might have been under a moral obligation to
pay, but that moral obligation could not he converted into a legal
obligation because of the absence of consideration.

The harshness of the past consideration rule has been mitigated to
some extent by the doctrine of implied assulnpsit Where the act of the
promisee was performed at the request of the promisor and, subsequent
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to the performance of the act by the promisee, the plOilliSor promises to
pay for it, then such a promise ma y be enforceable. An early example is
Laipleii.,'Ii V. !ir(lthiI'(4i1 (1615) Hcib 105. The defendant, who was under
sentence of death, requested the claimant to ride to Newark to obtain if
pardon from King James 1. The claimant did so. The defendant then
promised to pay the claimant £1000. it was held that the claimant could
enforce the contiact. But the doctrine of implied assulnpsit operates
within narrow confines. The Privy Council in Pan On v. t.au Yin i,mig

1980I AC 614 held that three conditions must he satisfied by a promisee
who wishes to invoke the doctrine. The first is that he must have per-
foi med the original act at the request of the pi onhisor. The second is that
it must have been clearly understood or implied between the parties when
the act was originally requested that the promisee would he rewarded for
cionig the act, The third is that the eventual promise of payment after the
act was completed must be one which, had it been made prior to or at tile
time of the act, would have been enforceable.

Parliament has also inlevened to mitigate the hardships caused by the
past consideration rule by providing that an antecedent debt or liability
is good consideration for it bill of exchange (Bills of Fxchaiige Act 1882
s.27(1)(b)) and by providing that a written acknowledgement of a debt
by a debtor shall be deemed to have accrued oil not before the date
of acknowledgement (Limitation Act 198() s.27(5)).

5.19 Consideration Must Move from the Promisee

At Oust sight the maxim that 'consideration must move from the promisee'
can appear ambiguous. It could mean simply that it promise Carl be

enforced b y a promisee if there is consideration for the promise (so that,
on this view, the consideration need not be provided by the promisee
himself).'Iiie objection to this view is that it is only another way of restat-
inc the basic requirement that it promise must be supported b y consid-
eration" it does riot justify a separate maxim. '] 'lie alternative
understandinc of the rnaxmnl, and the one which is generally shared. is that
it means that it 	 to whom a promise is made can onl y enforce the
promise if lie himself provides consideration for that promise.

It should be noted that, white consideration must move from the
promisec, there is no requirement that it must move to the promisor; thus
the promisee can provide consideration by conferring it oil third
party at the request of tile promisor (Bolton v. Madden (173) I .R 9 Q13

55). But the promisee himself must provide the consideration either by
incurring sonic detriment or by conferring it 	 benefit on the
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Promisor (or a third party at (lie pronhisor's request) without himself
incurring any detriniciit (as in Williams v. Roffey Bros (above)).

The requirement the promisee must himself provide consideration
can give rise to problems where A makes a pr ornise to B which is for (lie
benefit of C. Can C sue A if A fails to confer the promised benefit orf C?
I'he traditional answer which English law gave was that C could not sue

because he was not a party to the contract between A and B. I lowever-,
as a result of the enactment of the Contracts (Rights of lliird p

arties) Act
1999 (see 7.5-7.13), English law now confers oil 	 parties a much wider
i ight to sue to enforce a terni of a contract which has been concluded

between two other parties. Assume that C comes within the Scope of the
new third party right of action. Must C also comply with the rule that con-
sideration must move from the prornisce ? The issue is a real one because
oh our facts C does not appear to have given anything in return for the
Promise made by A.ilic Act itself makes no formal change to the require-
ment that consideration must move from the promiscc hut, the fact that
section 1 of the Act states in express terms that the third party, here C,
'may in his OWfl right enforce a term of the contract' means that C can
sue to enforce the term of the contract even where he has not provided
any consideration. 1j ) the extent that C, as a gratuitous beneficiary, can
sue to enforce a term of the contract, the rule that consideration must
move from the promisee appears to have been reformed. But lechnically
it Call 	 argued (hat the nile has not been altered. (' is not,in the lan--
guage of the Act, made a party to the contract; he is simply given a right
to sue to enforce a term of the contract. the pronhisee remains B and he
must provide consjdci-atio,i for A's promise before C can acquire a right
to enforce a term of the contract against A. In this sense the rule that con-
sider ation must move from the promisee has not been reformed; but the
substance of the matter is that the rule has been revised in that a third
party who exercises his right to sue under the 1999 Act is not required to
show that he has provided an y consideration before lie can enforce the
third party right which he has acquired.

5.20 Reliance Upon Non-bargain Promises

A claimant who is able to establish the existence of consideration can,
absent any other vitiating factor, bring an action on the contract to
enforce the defendant's promise. But what of the claimant who relics to
his detriment upon a promise of the defendant which is not supported by
consideration? Can he enforce that promise or recover Compensation for
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the extent to which he has detrimentally relied upon it'! Once again the
debate between 'licitel and Atiyah assumes enormous significance. If
'I'reitcl is correct, and consideration is built upon reciprocity, then such a
promise cannot be enforced because of the lack of consideration
(although more limited effect may he given to the promise). But, if Atiyah
is correct and consideration means it reason for the enforcement of a
promise, then such a promise may be enforceable where the court can
find it 'good reason' for its enforcement.

A factual situation which will provide it backdrop to our discus-
sion of these issues is provided by the American case of Rickeits v.
,Scotliorn 57 Neb 51 (1595). Scotliorn Was at work when her grandfather
gave her a promissory note under which he promised to pay hut $2()00 at
6 per cent per annum. Oil her the promissory note he told her that
flOUC of his other grandchildren worked and now 'you don't have to'.
Scothon ii gave up Work in reliance upon his promise but, when her grand-
father died, his executors refused to honour his promise. Could she
enforce the promise? Her claim does appear to be a just one because she
acted to her detriment in reliance upon the promise. But how do we rec-
oncile such it with the doctrine of consideration which, as we have
seen, requil es that something of value he given in return forfor the promise!
Two possible arguments suggest themselves. 'The first is that Seothorn
did, in fact, provide consideration by giving up her work. The second is to
challenge the rule that a promise is unenforceable if it is unsupported
bv consideration.

It may seem rather odd to canvass the first argument when purporting
to discuss reliance upon promises which are unsupported by considera-
tion. But claimants do, as it matter of practice, attempt 10 bring themselves
within the fold of the doctrine of consideration before embarking upon
the more hazardous task of seeking to persuade a court to enforce a
promise which is unsupported by consideration. The issues are also
related because, the wider the scope of the doctrine of consideration, the
less need there is to find a substitute for consideration. So it is here that
the liberal approach to consideration iii Willta,ns V. Roffev Bros (above.
5.11) becomes important because it minimises the need for claimants to
have resort to estoppel and hence diminishes the practical significance of
the limitations from which estoppel presently suffers (such as the fact that
it cannot be used to create a cause of action, see 5.22. In Williams itself
Russell ii stated (at p.17) that he

'would have welcomed the development of argument . . . on the
basis that there was ... an estoppel and that the defendants, in the
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Circumstances prevailing, were precluded from raising the defence that
(heir undertaking to pay the extra £10300 was not binding.'

But it is not at all clear that the estoppel argwiient would have suc-
ceeded oil facts of Wiliiwn,v (see 5.22) and, for piesen( purposes, that
Poin t is ii relevant (although it might have explained the measure of
recovery, which was not the full expectation mcasure).'Jlie point which is
being made here is that there was no need for the claimant to resort to
estoppel because lie won on (he Consideration point. Why should a
Claimant make life difficult for himself by pleading estoppel (arid possi-
bly recovering less by way of compensation see. 5.25) when he can take
the easy route and invoke tile doctrine of consideration? It is sometimes
argued that estoppel should be developed to play it wider role,
similar to that played by estoppel in America in s.90 of the Restatement
(Second) Contracts. But it is important to note that in America Consid-
eration operates within relatively narrow confines and so the need for a
more developed doctrine of estoppel is apparent. Willianrr v. Ru/fey Bros
has chosen to develop English law in a different direction by expanding
tlìe doctrine of consideration and hence diminishing the practical need
for a more elaborate doctrine of estoppel. On the other hand, should the
more restrictive approach to consideration adopted in hakes v. Beer
(5.15) prevail, then tire need for it 

doctrine of estoppel will
become apparent (and note in this context the extent to which estoppel
has already operated to limit tile scope of the rule in Foakes V. Beer, sec5.25). The relationship between the Scope of consideration and tile rote
of estoppel is therefore a close One.

5.21 The Role of Consideration

We have already seen that Consideration is a rather elastic doctrine and
(Fiat tile courts have scope to invent' consideration Could a court not
find or invent consideration iii a case such as Rickeits? 'ftc chiliculty is
that the grandfather did not request Scotliorn to give 

Up her work and so
there dues not appear to he any bargain under which she l)rorirised to
give up work in return for the promised SUm of money. But could we not
imply such a bargain? After all, the grandfather must have known that

Scothorn would be likely to give up work as a result of his promise. Should
a court not imply that, where it is foreseeable to a promisor that a
promisee will act to her detriment in reliance upon his promise, tile
reliance of the promisee is at the request of the promisor and so consti-
tutes consideration"
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Such an approach was, however, rejected by the English Court of
Appeal in Conibe v. (omhi' 119-5112 KB 215. A husband promised to pay
his wife £100 per annum on their separation. The husband did not make
any of the payments and six years later the wife brought an action to
recover the arrears. She argued that she had supplied consideration for
tier husband's promise because she had refrained from applying to court
for a permanent maintenance order. But the Court of Appeal held that
there was no request, express or implied, b y the husband that the wife
should refrain from applying to the court for maintenance. 'Ilierefore no
consideration was provided for the husband's promise and it was
unenfot ceable.

But there were facts in (.'on,be upon which the court could have implied
a request by tile husband that the wife forbear from applying for main-
tenance (see Goodhart. 1951 and 1 053, but contrast the alternative expla-
nation of the case put forward by Denning, 1952, p.2). Indeed, cases can
be found in which a court has been prepared to make such an implica-
tion. For example, in Alliance Bank v. Broom (1864) 2 Dr & Sin 289, the
defendant owed £22,000 to the claimant hank. l'he bank demanded some
security for the loan and this was promised by the defendant. The defen-
dant failed to honour his promise and, when the bank sought to enforce
it, lie argued that his promise was not supported by consideration and was
therefore unenforceable. The court held that the promise was enforceable
because, as a result of time defendant's promise, the claimants had
refrained from sung him to recover time debt and the defendant had there-
fore received 'time benefit of some degree of forbearance' (contrast Miles
v. Nov Zealand A lfrd Lstatc Co(1886) 32 Ch 1) 207). Although the
defendant had not expressly requested the claimants to forbear, the court
felt able to imply such a request. But why did the court imply a request
on the facts of Alliance Bank but not in Conthe? '[he answer to that ques-
tion is unclear, it could be argued that the bank in Alliance Bank was
much more likely to institute proceedings than was the wife in Coinbe
and therefome it was easier for the court to imply such a request. Alter-
nativel y, it could he argued that the reason for the court's refusal to imply
a request oil facts of ('ainbe was that the 'justice of the case [did] not
require that it should he' implied because the wife had an income in
excess of that of her husband and she had delayed for six years in bring-
big her action (see Atiyah, 1986e). Whatever the precise ground of dis-
tinction between the two cases, it is clear that the courts do have
considerable discretion in implying such a request. The readier they are
to find a request, the wider will he the scope of the doctrine of con-
sideration and hence the need to find a substitute for consideration will
he radically diminished.
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5.22 Estoppel

Where, as in Ricketts and C'onbe, the Court is unable to find the CXIStCIICC
of consideration can the promise he enforced despite the absence of
consideration? The orthodox answer is that such a promise will not he
enforced. But limited effects may be given to the promise under the doc-
trine of estoppel. ilie essential ingredients of estoppel were defined by
Lord Birkenhead in Maclaine v. Gaily [1921] 1 AC 376, 386, in the fol-lowing terms:

'where A has by his words or conduct justified B in believing that
a certain state of facts exists, and B has acted upon such belief to his
prejudice, A is not Permitted to affirm against B that a different slate
of facts existed at the same time,'

But the picture is in fact more Complicated than this quotation from the
judgment of Laid Birkenhead would suggest. In the first place Lord
Birkenlicad was referring to estoppel by representation but, under the
umbrella of 'estoppel', there arc, in fact, many distinct doctrines: estoppel
by reprcsentatjn promissory estoppel, proprietary estoppel, estoppel by
convention and related doctrines such as waiver and variation. It is not
easy to identii ' the relationship between these different tvpc.' of estop-
pcI. 'Flic second difficulty lies in ascertaining whether there is a single uni-
fying principle which unites these different estoppeis (see Jackson, 1982
and Lum l ey, 1992). 'Tue final difficulty lies in discerning the relationship
between estoppel and the doctrine of consideration.

The latter point needs some amplification before we embark upon an
analysis of the leading cases. If the courts were to hold that a promise was
cii forceable s imply because a promisee had acted upon it to his deti in It
then a great hole would arguably he blown in the doctrine of considera-
tioii (sec 5.28). But, as Denning U staled in Ccmihe V. C.mhe (above), 'the
doctrine of consideration is too firmly fixed to be ovelthroxvii by a side
wind'. So estoppel must be reconciled with consideration. The reconcili-
ation achieved by tile courts is it rather uneasy one and is summed I i i) inthe well-wo 1 maxim that estoppe] can be used as a' shield hut riot aS

a sword', 'l'he use of this metaphor has recently been criticised (I lalson,
1999) on the ground that it 'call confusing' and 'it conceals
subtle shades of meaning'. The swoJ'(lIsfiield dichotomy suggests that a
distinction need only be drawn between two cases when in fact the reality
is that 'the use that call 	 made of an estoppel can be represented
by it 

spectrum ranging from a defence to the creation of a new cause of
action',
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At cacti end of this spectrum the position is clear. hstoppel can he used
as a shield to defend a claim (see, for example, Avon County Council v.

Iluwleti 11983) 1 WLR 603, below 5.23) but it cannot be used to create a
cause of action where none existed apart from the estoppel (as was the
case in Corn he v. Corn he where the wife had no basis for asserting a i iglil
against her husband other than the fact that she alleged that she had acted
to her detriment in reliance UI)Ofl his promise which was unsupported by
consideration). Thus it is commonly stated that the estoppel must relate
to the existing legal rights of the plonhisor: in oilier words, there must he
a plc-existing legal relationship between the parties under which the
promisor promises to give up some of his rights under that relationship.
The effect of the estoppel is then to prevent the promisor going back eu
his promise where the promisee has acted upon it to his deUinient. But
where there is no pro-existing legal relationship between the parties, as

in Cornhe V. Coin be, then thethe prolnisec cannot invoke estoppel because
such an estoppel would create a completely new cause of action, to permit
an estoppel to create a new cause of action would, on traditional analy-
sis, undermine the doctrine of consideration.

In-between these two extremes the position is less than clear-cut. It is
i elatively clear that estoppel can he used by a claimant who can establish
a recognised cause of action against the defendant in order to defeal a
defence or a counterclaim which has been raised by the defendant. For
example, a claimant brings a claim for breach of contract against the
defendant.'Fhe claimant can establish the contract and the breach but the
claim is time-haired. However the defendant had l)ie\'iouslY represented
to the claimant, within the limitation period, that he would not rely on

an y limitation defence. 'The claimant can rely oil for the purpose
of defeating the limitation defence (see The Jo,, 11980) 2 Lloyd's Rep

245). In this type of case the estoppel is being used actively by a claimant
but the vital point to note is that it is not being used to establish a cause
of action (the breach of contract has already been established) but to
defeat a defence which would otherwise have succeeded. It is where the
claimant relics oil estoppel for the purpose of establishing some or all
of the elements of a recognised cause of action that we really encounter
significant difficulties. Cases can he found in which estoppel appears I)

have been used in this way (see '1/ic Henrik Sif[1.982 1 Lloyd's Rep 4.
46(-46$) but the extent to which estoppe! can he used to establish dc-

merits of a cause of action has never been finally resolved in English law.
A good example of the problem is provided by the fact situation in Sulk

v. Myrick (5.11). How would estoppel apply on such facts? The answer is
not entirely clear. There was a pre-existing contractual relationship
between the parties. So, if estoppel had been invoked, would it have been
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used to create the cause of action or hot? It is suggested that it would and
so all 	 based upon estoppel would have 	 been rejected oil
facts of the case. The oriiinal contract did not give Stilk the right to the
p1 olnlscd exti a pay. lie could only establish the right to that money by
relying upon the separate promise of the master to share the wages. 'the
promise of the master to accept a more onerous obligation was not sup-
1)01 ted by consideration and so could not be enforced simply by pi'oof
that Stilk had relied ']poll to his detriment (sec also Williams v. RoffevBros [ 199 11 1 QB I, 13,cf. pp.l7--1S). On the other hand, it could be argued
that there was a co ntractual relationship between the parties so that it
Was not necessary to rely on the estoppel to create the cause of action; it
was established by the Contiact. Ille resolution of this issue hinges ulti-
mately on (he answer to th 	 the question whether e modification of con-
tracts should he treated differently from the formation of contacts. if it is
light that they should be treated differently (see Halson, 1999) then estop-
pci should be allowed to operate on the facts of a case such as Sulk
because we are not creating a legal relationship where none existed
before; we are simply recognising that that relationship has been modi-
fied. 011 tile other hand, if it is the case that modification and formation
should be treated in the same way (see 5.12) then the claimants in Sulk
should no more be entitled to rely on estoppel than the claimant in
Conlhe. 

Note, however, that the essence of the latter argtllflent is that both
claimants must be treated in the same way; either both claiiiis should
succeed (if Fnglish law were to change course and decide that estoppel
cal l, after all, create a cause of action) or they should both fail (as is sug-
gested would happen in all 	 court applying the 	 current law).

Ill the remaining sections of this chapter we shall con;ider the ortho-
dox cases in which estoppel has been used other than in an attempt to
Create a new cause of action. We shall then discuss some cases in which
it has been sought to use estoppel ill order to create a new cause of act ion
before we conclude by analysing the relationship between these cases and
tlte doctrine Of considcratioii

5.23 Estoppel b' Representation

hstoppei clearly acts as it shield in tile case of estoppel by i epresentation.
File basic principle is that a person who makes a representation of exist-

ing fact which induces the other party to act to his detriment in reliance
on the representation will not he permitted subsequently to act inconsis-
tently with that re presentation It is a rule of evidence which permanentlyprevents a represehltor from averring or proving facts which are contt.ary
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to his own representation (see Ai'o,i Count y Council v. Howlett [I 93 1 1

WLR 603, 622, per Slade ii). There are two particular features of this
estoppel. First, the representation must be one of fact. 'this limitation was

initially established at common law, but was ext,ended to its equitable

Counterpart in the controversial decision of the I louse of Lords [[I

v. Mone y ( 1854) 5 ilL Cas 185. Therefore the doctrine does not apply to
representations of intention. Although the courts have shown some
inclination to construe a representation of fact from what appears to be
a statement of intention (see 'thompson. 1983), a promise is clearly
beyond the scope of the docirine.'l'hc second feature of this type of estop-
pl is that it operates as a defence: it does not cieatc a cause of action. In

Aron (.'ountv Council v. Row/cit (above) the defendant was overpaid by

his emplo yers, the, claimants. They sought to recover the money as paid

under it of fact. 'l'he defendant argued that the claimants were

estopped from pursuing their claim because they had made it represen-
tation of fact to him that he was entitled to the mone y and he had spent

sonic of the money in reliance upon their representation. The Court
of Appeal upheld the defendant's argument. 'the effecl of the estoppel
was to act as a 'shield' and to defeat a claim which would otherwise have

succeeded.

5.24 Waiver and Variation

The role of cstoppel as a shield call 	 be seen in cases where. contl'actIn2

parties agree to modify or abandon all contract. A preliminary
point must be made here, which is that consideration applies to the dis

chti gC 01 variation of a contract as well as to its formation (although, as

we have noted (5.14), the extension of consideration to the dischar ge 01

variation of a contract is a controversial one and, after the decision of the

( 'ourt of Appeal in Williams v. Roffc) , Bros (above), it is iU guable that

consideration should no longer be applied to the modification of a eon -
tract). Where the discharge or variation is capable of benefiting either
contracting 1air1' then the variation or discharge is supported by consid-

eration and is enforceable (WI Alan S Co 1.0 v. 1:1 Nast- Export and

Import Co 1197212 OH I t9). But where the variation or discharge can
confer a benefit upon only one contracting party then the agreement is
not supported by consideration. The classic example is the creditor who
agrees to accept part payment of a debt in discharge of the entire debt

(5.1 5). In such a case the variation can only operate to the benefit of the
debtor and so is unsupported by consideration.

A variation which is unsupported by consideration has no contractual
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effect. But effect may he given to a promise to forego rights tinder the
doctrine of waiver. A variety of meanings has been attributed to the word
waiver (see The Kandenjei iga [1990] 1 Lloyd's Rep 391, 397_399 andI)iig(l.de and Yates, 1976) and the present scope of the doctrine is a matter
of Some Uncertainty. It is essential that a distinct ion be drawn between
'waiver by eIectioii and 'waiver by estoppel, (see further- 19.8). Wai by
election arises where a Contracting party has to choose between the exer-

vei

cise of two inconsistent rights (such as the right to affirm the contract or
the right to t erminate Performance for breach, see 19.8) and has nothing
to do with ow present inquiry. Waiver by estoppel, on the otliet- hand, is
of relevance in this context but it seems to he virtually indistinguishable
fl-0111 ecluitable estopj)el and appears to have been Subsumed within the
lager doctrine of equitable or Promissory estoppel (see, for example,
Pro.rper v. Ilrnnb,-o's Bank Executor & Trustee Co (1979) 39 P &
CR 395,401). 

So we shall consider the elements of waiver within our dis-
cussion of pronhissory estoppel, Here it is sufficient to give one example
of the operation of the doctrine of waiver.

III Hickman V. !Jaynes (1875) LR 10 ('P 598, the parties entered into a
contract for the sale of goods. The buyer subsequently requested the seller
to delay the delivery of the goods. The seller agreed and tendered deliv-
ery on the later (late, but the buyer refused to accept delivery. The scilci
brought an action for damages against the buyer, who argued that the
seller could not succeed hL'c;itjse he was ill of emit ract in failing
to dehivcc on 6111C. The court held that the buyer had waived his right to
demand delivery oil and that he could not subsequently reassert it
without the giving of reasonable notice (see on the giving of reasonable
notice Chatles Rickard Ltd v. Oppen/iczj,,m [1950] 1 KR 616). It should henoted that, in contrast to Avon County Cou,,cjl v. //OWl('ft (above), theestoppel in Ilicknum was invoked by the claimant and the effect of the
waiver was to enable a claim to succeed which otherwise would have
failed -

5,2S Promissory Estoppel

As we have already noted, there is a very close relationship between the
doctrines of waiver and promissory (or equitable) estoppel. The leading
case on promissory estoppel is Hughe.s v. Metropolitan Railway Co (1877)2 App Cas 439. A 

landlord gave six months' notice to a tenant, requiring
him to carry out certain repairs. The tenant responded by inquiring

whether the landlord wished to purchase his interest in the premises for

£3000. The landlord entered into negotiations for the purchase of the
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lease hut, when these negotiations broke down, lie sought to forfeit the
lease because the tenant had not carried out the repail s within six months
of his original notice. , 111C 1 louse of Lords held that the tenant was enti-
tled to equitable relief against forfeiture of the lease on the ground that
the running of the six month period was suspended during the negotia-
tions to purchase the lease and did not recommence untiL the negotiations
broke down.

lIut,'/ies lay in obscurity for many years until it was resurrected by
Denning i in the famous case of Central London Proertv Ltd v. Fli,iIz

trees house Ltd 11947] KB 130. In 1937 claimants let it block of fiats in
I .ondon to t lie defendants on it 99-year lease at an annual rent of J12500.
In 1940 the defendants discovered that, as a result of the outbreak of war
and the evacuation of people from London, they Were unable-to let many
of the flats. So the claimants agreed to i'eduec the rent to J1250. 'ibis
promise to accept -,I reduced rent was unsupported by consideration. At
the end of the war in 1945 the property market had returned to normal
and the flats were fully let. 1 he claimants demanded that the defendants
resume payment of the entire rent from 1945. hut the defendants refused
to pa y. l4eniiiiw, i held that the claimants were entitled to demand the
cntne rent from the date when the flat became fully let early in 1945.11le
interest of this case lies in the new life which it breathed into promissory
estoppcl which, for piescnl purposes, may be defined as follows:

svllere, by words or conduct, a person makes an unambiguous repre-
setitation as to his future conduct, intending the representation to be
relied on and to affect the legal relations between the parties. and the
representee altet s his position in reliance oil the representol will be
unable to act inconsistentl y with the representation it by so doing the
representec would be prejudiced.

This definition of promissory estoppel call 	 divided into five elements.
'ftc first is that thet e must he it promise or a representation as to future

conduct which is intended to at feet the legal relations between the parties
and which indicates that the oromisor will not insist on his strict legal
i iejits against the pronlisee. 'ilie promise or representation must be clear
and unequivocal so that the promisor does not lose his rights simply
because he has failed throughout to insist upon strict performance of the
contract by the promisee. Although this requirement originated in estop-
PC] by representation, it has since been extended to cases of promissory
estoppel and waiver.

The second element is that the promise or representation must have
been relied upon by the prornisee. There are dicta which suggest that the
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proinisec must have acted to his 'detriment' in reliance upon the promise
but the better view is that it is sufficient to show that the promisee
committed himself to a course of action which he would not otherwise
have adopted- ilie third requiiemcnt is that it must be 'inequitable'
tor the promisor to go back upon his promise. 'This will usually be
satisfied by demonstrating that the promisee has acted ill upon
the promise (although see The Post Chaser [1981] 2 Lloyd's Rep 693,
where the promisee acted in reliance upon the promise but could not
show that it was 'inequitable' for the promisor to go hack upon his
promise).

The fourth elcijient is that the effect of promissory estoppel is gener-
ally suspensory: it does not extinguish the promisor's rights. In I/ag/u's v.
Metropolitan Railway Co (above) the landlord's right to enforce the
repairing covenant was not extinguished. It was suspended and could be
resurrected by his giving reasonable notice. But in lilgI: Trees the estop-
pel had permanent effects because Denning j was of the view that the
lessors would not have been entitled to demand the rent waived hetween
1940 and 1945. Such a proposition is difficult to reconcile with Foakes v
Beer (see 5.15) and has been criticised (see 'Freitel. 1999). But the bcttci
view is that, in cases of post-breach representations or where it is not
possible or practicable to return the parties to their original position, thee
pronussory estoppel may have permanent effects (see I )ugdale and Yates
1976 and Thompson, 1983).

The final point is that promissory estoppel cannot act as a cause of
action; in the words of the old metaphor. it acts as a shield but not as
sword (see Comitbe v. (wnbe (above)).

5.26 Estoppel by Convention

So far we have been dealing with cases in which estoppel acted as a shielc
and did not create a new cause of action. But the effect of estoppel b)
convent ton may he to create a cause of action. The leadini authority i
A,,:ali'amaej lnvest,ncnt and Property Co v. 7'xas Commerce Intcr,ui
tu'nal Bank Ltd 11982] QB $4, where estoppel by Convention was dclitie
in the following terms:

'when the parties have acted in their transaction upon the agree
assumption that a given state of facts is to be accepted between then
as true, then as regards that transaction each will he estopped agains
the other from questioning the truth of the statement of facts S(
assumed.'
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In the Iexa.r Bank case the common assumption of the parties was that
they had entered into a contract of guarantee under which the claimants
had promised to guarantee loans made by a subsidiary of the defendants
to a subsidiary of the claimants. In fact, the wording of the guarantee
covered loans made b y the defendants, but riot loans made by the de-
fendants' subsidiary. When the claimants went into liquidation the defen-
dants applied mone y which they owed to the claimants in discharge of
the claimants' alleged liability under the guarantee. The claimants sought
a declaration that the defendants were not entitled to appl y the money
in such a way because the guarantee was not effective to cover the loans
made b y the subsidiary. But the court held that the parties had entered
into the guarantee under the shared assumption that the guarantee did
cover such loans and the effect of the estoppel was to prevent the
claimants from denying the efficacy of the guarantee. So the defendants
used the estoppel as a shield to (lie claimants' claim for a declaration. But
could they have sued on the guarantee to recover the sums which they
alleged were due'! The majority (Brandon u and Lord Denning) held that
they could have done so, but Brandon ii held that, in such a case, it would
he the contract and not the estoppel which created the cause of action.
This point is difficult to understand. The contract of guarantee was not
enforceable. Onl y the estoppel could validate the contract and thereby
render the guarantee enforceable.'] hus stated, is it not the estoppel which
creates the cause of action?

5.27 Proprietary Estoppel

Whatever doubts we may harbour about the ability of estoppel by con-
vention to create a CUSC of action, there call no doubt that propri-
etary estoppel can be used to found a cause of action. Cases of proprietary
estoppel can he divided into two broad categories.'l'he first group of cases
relate to the situation in which a landowner 'stands by' while another
person improves his land in the mistaken belief that lie is the owner of
the land. In the second gi oup of cases the promisee relies to his detriment
upon the landowner's promise that lie has or will he given an interest in
the land (for a useful summary of the ingredients of proprietary estoppel
see the judgment of Nourse u in Brinnand v. En ens (1987) 19 HI ,R 415).

ilie operation of proprietary estoppel call illustrated by reference
to the case of Pascoe v. Turner [1979] 1 WLR 431. The claimant and the
defendant lived together for a number of years. the claimant left the
defendant and went to live with another woman, but he told the defen-
dant that the house and everything in it was hers. In reliance upon this
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assurance the defendant spent some £230 in repairs upon the house. The
claimant subsequently decided that he wanted the house and he sued for
possession, 'Ibe defendant countei'clajnied for a declaration that the
house and everything in ii was hers and her coun(cl-claiin s ucceeded in
the Court of Appeal. Although she had not provided any consideration
for the claimant's promise, the defendant had acted to her detriment in
reliance upon his promise. This created all 	 in her favour arid that
equity could only he satisfied by all that the claimant convey to her
the fee simple in tire house. The effect of the estoppel in Pascoe wascleanly to create It new CaLise Of action, There was no pre-cxis[ing legal
relationsh i p between the parties and yet the promise of the claimant was
enforced despite the absence of consideration.

According to orthodox analysis, proprietary estoppel may be triggered
by detrimental reliance by a promisee upo El a promise, express or implied,
that he will acquire rights in or over the promisor's land (Diliwyn v. Ijeryc-lyn (1862) 1), F & G 517, Inwards v. Baker [1965] 2 011 29). It should not,
however, he thought that the courts will in all cases order the prornisor
to Convey the fee simple to the promisee. More limited forms of relief
may he granted (Sec Inwards v. Baker (above)). The remedy granted
depends upon all the circumstances of the case and it is difficult to discern
any principled basisbasis upon which the courts decide what is the most appro-
priate remedy (hut see the useful analysis by Moriarty, 1984).

TI far, p oprietary estoppel has been confinii'd to cases ill which itpromisee has been induced to believe that he will acquire an interest
in the Proniisor's land, although Megaw ii recognised in W'cter,z F,.c/r
Products v. In'j/ 1)(' [1981] 2 All ER 204, 218 that it may extend to
the case where the promisee is induced to believe that he will acquire an
interest in other forms of property. There is, as yet, no clear English
authority which suggests that proprietary estoppel extends beyond such
eases (but see Pace! Ltd V. Irade Lines Ltd [1982) I Lloyd's Rep 456).

However tlicie are sonic dicta which suggest a Inure expansive role for
Proprietary estoppel, In Crab!, V. Arun DC [1976] Ch 179 Searman Li said
he did not find (lie distinction between 'promissory and proprietary estop-
PC]' helpful and in Anza!gan,(,frd Invesr,ne,it and Property Co L./ v. I' uis
Cum,jr(r . International Bank Ltd (above) Rohci t Goff i called propri -
Clan y estoppel an 'amalgam of doubtful utility'. Oliver i identified a much
broader base for Proprietary estoppel in Taylor ["as/miens Ltd v. Liverpool
Victoria Trustees Co Lid 1 19821 OH 133. The focus of his inquiry was upon

'whether, in particular individual circumstances, it would be uncon-
scionable for a party to be permitted to deny that which, knowingly or

unknowingly, lie has allowed or encouraged another to assume to his
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detriment rather than to inquiring whether the circumstances call
fitted within the. confines of some preconceived foi mula serving as a
universal yardstick for every form of unconscionable behaviour.'

This type of approach has been labelled'unhelpful' by Treitel (1999,
p.135) on the ground that it provides 'no basis oil 	 a legal doctrine
capable of yielding predictable results call developed'. Oil other
hand, the present restriction 1.111011 the. scope of proprietary estoppel
cannot be justified. Why is it that detrimental reliance upon a promise to
create all in propert y can create a cause of action, but that detri-
mental reliance upon any other promise cannot create a cause of action!
No answer has been provided to this question. lire onl y possible objec-
tion is that such it wide-ranging jurisdiction of the type ad'ocatcd by
Oliver j would be irreconcilable with the doctrine of consideration. And
that is tire issue which we must now consider.

5.28 The Relationship between Estoppel and
Consideration

The relationship between cstoppel and consideration has been exhaus-
tively analysed b y the High Court of Australia in %Valtu,i Stoics (inter-

.taIe) Ltd v. Maher (1988) 1164 CLR 3K7. The parties were involved in the
negotiation of it leasing and construction project. The claimant was
the owner of land which he hoped to lease to the defendants. it was
also intended that the claimant would demolish the existing building on
the site and erect a new building to the defendants' specifications. The
negotiations reached an advanced stage and solicitors were instructed to
prepare the formal documents. The claimant signed the requisite docu-
nients and they were forwarded to the defendants' solicitors for execu-
tion and exchange. I-Ic was informed by his solicitors that the contracts
had been sent to the defendants and he believed that they would shortly
exchange and complete. Because of this belief and because the project
was one of extreme urtcnc y, the claimant began to demolish the building
on his land. Meanwhile, the defendants were beginning to have second
thoue.hts about the deal and they instructed their solicitors to 'go slow',
even though the y knew that the claimant had commenced work on the
site. After the claimant had completed a substantial amount of the work,
the defendants informed him that they had decided to withdraw from the
project. The claimant sought a declaration that a binding agreement
existed between the parties and consequential relief. His difficulty was
that no exchange had ever taken place. However he argued that the
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defendants were estopped from withdrawing from their implied l)roIIirse
to complete the contract.

The defendants argued I hat the claimant could not use estoppel to
Cl eatc a Cause of action. There was rio pre-existing legal relationship
between the parties and therefore nothing to which an estoppel could
apply. The defendants' argument was rejected by the High Court who, by
a majority, held that promissory estoppel could, in an appropriate case,
create a cause of action; it could act as a sword as well as a shield. They
held that such a proposition was not irreconcilable with the doctrine of
consideration because the function of the estoppel was not to make a
promise binding' or to make good the expectations engendered by a
promise, but to 'avoid the detriment' which the promisee would suffer as
a i esult of the unconscionable conduct of the promisor in departing from
the terms of his promise (the differences between a contract and an equity
created by an estoppel are fully set out in the judgment of Brennan j).
A simple example will illustrate the distinction. Let it s SU0SC that
Someone promises to pay me £500 and I act oil promise to my
detriment 1y spending £300 which I would not otherwise have spent.
Fnforcement of the promise would give me £500 (and hence protect
M Y expectation interest), whereas 'avoiding a detriment' would give me
only £300 (thus protecting my reliance interest). 'lire former is the
province of the law of contract and hence demands considertition, the
latter is tile province of estoppel and so does not require consideration.
To protect my reliance interest in this way does not necessarily under-
mine the doctrine (ifCoflsideration.'llie 1 ugh Court also rejected the argu-
ment that it was necessary to establish a pre-existing legal relationship
between the parties before estoppel could he invoked. As Walton Stores
amply demonstrates, the action of the promisor in going back upon his
promise can be as unconscionable where there is no pre-existing legal
relationship between the parties as when there is such a relationship.

'liii cc principal difficulties will lie ahead if the English courts choose
to follow the lead taken in Walton Stores. The first lies in ascertaining
when it is unconscionable for a promisor to go hack upon his promise
where there is no pie-existing legal relationship between the parties. As

as pointed out by Mason ci and Wilson i in Walton Stores, it failure to
fulfil a promise does not of itself amount to unconscionable conduct. It
therefore follows that mere reliance upon a promise will not suffice to
1)1 ing promissory estoppel into pla y ; something more must be established.
That 'something more' they held could he

'found, if at all, in the creation or encouragement by the part y estopped
in the other party of an assumption that a contract will come into exist-
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dice or it pronirse will he performed and that the other party relied on
that assumption to his detriment to the knowledge of the first party.'

Ihese factors were all present oil facts of Walton Stores. It may be
that titer e are other factors which will be found to be relevant but these
will have to he worked out over time.

'Ihe second di fliculir is much more fundamental and it relates to the
remedies available to the court in estoppel eases. this debate takes us to
the very heart of what estoppel is all about. lite. account of Walton Stores

(above) makes clear that the aim of the reniedv, accordin g to Brennan j,
WINS to protect the reliance interest of the claimant and not the expe.eta-
ion interest (see to similar effect Conuno a/jJj of A us! ta/ia V. Vc'rri'ave,i

(1990) 170 Ct .R 394, 413, 430, 454, 475 and 501). But this ratibnalisation
of the lefiledy runs into difficulties when one looks to tile remedy actu-
al iv awarded in Walton Storc.s wlie re dama ges were awarded on the basis
that the defendants were esi opped from going back on their promise that
completion would take place, thus essentially protecting the claimant's
expectation interest. ('aces post Walton Stores have tended to protect the
expectation interest rather than the reliance interest. Indeed in (Jiunielli
v. (inane/b (1999) 161 AIR 473 the 1-ugh Court of Australia expressly
rejected an argument that the court could not grant relief which went
heyoiiih the reversal of an y detriment suffered. 1 his remedial confusion is
also reflected in the academic literature where some commentators lake
the view that protection of the expectation interest should he the normal
reined ill estoppel cases (see, for example, Cooke, 1997) while others
maintain that it should he the protection of tire reliance interest (see, for
example. Robertson, 1998). 'Iliose who seek to defend the reliance, model
have to overcome t he obvious difficult y that in man y of the cases the
remedy awarded lots actuall y protected Ole claimant's expectation inter-
est; the y (10 SO (see Robertson, 1998) on the ground that fuiflhnirent of the
claimant's expectation interest is often the onl y way of ensuring that
the reliance interest is full y protected (usuall y because it is difficult for
the claimant to calculate or to prove the extent of the reliance t. But.
where the ieliance is dispio1iorttoiiate to the claimant's expectations (iii
the sense that the reliance is much ies) t lien the y Claim that- the court
should onl y protect the reliance interest (;i claim which draws some
support front 	 (above)).

This remedial debate raises two issues of importance. The first relates
to the relationship between estoppel and consideration, if the remedy in
estoppel cases does seek to protect the claimant's expectation interest
then there is an Obvious conflict with the doctrine of consideration which
has to he sorted out. This leads oil 	 the second, related point which
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relates to the function of estoppel and its location within the law of obli-
gations. The reliance-based approach tends to locate estoppel essentially
within the law of civil wronrs. 'l'he defendant has commitic'd a wrong in
acting unconscionably in (at the very least) making a promise which the
claimant has, to his knowledge, relied upon (to his detriment). 'Ilie loca-
tion of estoppel within the law of wrongs explains why the remedy should
be one which seeks to protect the claimant's reliance interest, consistently
with most reiiiedies iii the law of wrongs (torts). Alternatively it could be
argued that estoppel should he located within the law of contract so that
it contract would consist of it made by deed, promises supported
by consideration and a promise which has been relied on it) such a vav
that the claimant cannot go back on it and must honour it. If Seen iii this
way, estoppel will act as an alternative to consideration. It is this role
which Combe v. Combe currently denies to estoppel. This issue is a very
important one on which the English courts must make a choice. Estoppel
presently seems more at home within the law of (equitable) wrongs and,
if that is the case, it does not undermine the doctrine of consideration and
the remedy should ordinaril y seek to protect the claimant's reliance inter-
est. On the other hand, if estoppel is to go further and become truly a

part of the law of the contract their ought to be a genuine alternative
to consideration and the remedy should ordinarily aim to protect the
claimant's expectation interest-

The third point of dillicult y is whether or not there is, or should he, a
unified doctrine of estoppel. In England it is clear that there is as yet no
unified doctrine of estoppel nor any overarching principle (see, for
example, Republic of India V. India Steamship CO Lid ((Na 2 ) 1 1997 1 3
WLR 818, 830 (Lord Sicyn)), although the position is not SO clear in
Australia (the initial entliusiasni for the creation of a unified doctrine to
be found in the judgment of Mason Ci in Verm''a yen (at p.412) has since
given way to a more cautious approach (see, for example, Giumelli
(above)). If the estoppels are indeed separate then the need to explain
the current differences between the estoppels might not he so pressing so
that it becomes possible, fur example, to accept that proprietary estoppel
call ci eate a cause of action while promissory estoppel cannot. The most
obvious difference Which justifies a difference in treatment is between
estoppel by representation and promissory estoppel. Representations (or
statements of tact) and promises are different (see further 13.1) and

should he treated differently. A representation invites reliance while a
promisor goes further and undertakes an obligation to do or to refrain
from doing a particular thing. This suggests that the remedy in estoppel
by representation cases should be no more than the protection of the
reliance interest but it opens up the possibility that the remedy in cases
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of promissory estoppel should extend to the protection of the expecta-
tion interest. it liac also been argued (liaison, 1999) that the different
cstoppels call distinguished oil the ground that estoppel by Convention
is a 'powerful tool to protect the reasonable expectations of negotiating
parties' while promissory estoppel is concerned with the modification of
contracts. 'lire difficulty with this view is that there is no obvious distinc-
tive policy basis for proprietary estoppel and the claim that promissory
estoppel is exclusively about contract modification is doubtful. Although
most promissory estoppel cases are modification Cases, this cannot be said
of all of them (Walton Stores v. Maher being all example). There
is an oh ions common theme runnin through the cst oppel cases and that
relates to the rights of those who i ely (to their detriment) on promises
which are not otherwise en forceahie.'Jiiese rights should he analysed irre-
spective of whethei the promise relates to the format ion of a corit ract.
the modification of a contract or tire creation of an interest in land or
other property. The basic choice which has to be made b y tile. law is
whether such protection as the law affords should be conferred within the
law of wrongs (with the focus oil unconscionable conduct of the
defendant and the remedy should aim to protect the claimant s I eliaiive
interest) or whether protection should he conferred with i n tire law of con-
tract (with the emphasis being placed on the promise and the (detrinien-
Ia!) reliance upon it by the claimant and the remedy ai rung to protect the
claimant's expectation interest).

5.29 Conclusion: The Future of Consideration

After the decisi in of tire Court of Appeal in Williams v. Ruf/'v Bros
b(aove, . 11), the future of consideration in Fnglish contract law is sonic-

what tureen lain. The Court of Appeal did not attempt expressly to throw
out tire doeti inc, its stated aim was to 'limit' and 'refine' tire rule in Sulk
v. Myrick by placing emphasis upon the need to identify practical benefit
rather than legal beirelnt. But tire inference which one draws from the
tenor of the judgments is that tire court. particLilarl Russeil ii. saw tire
doctrine as a technicality which, on occasions, could operate to prevent
the court from giving effect to the intention of the parties Far from being
all essential ingredient of a contract, the court appeared to regard con
sideration as a vitiating factor; that is to sa y, they Perceived it as a doc-
trine which operated to set aside what was an otherwise valid and
subsisting contract-More than that, the y regarded it as a 'technical
vitiating factor': in other words, it was a vitiating factor which could not
distinguish between modifications which were in tire public interest and
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those which were not. That task, they thought, could be better achieved
through the invocation of the doctrine of duress. Ihe centrality of con-
sideration to the creation of a contract was therefore throwl] into doubt
by the court. These doubts were raised once again by Lord Goff in his
speech in White v. Jones [1995] 2 AC 207, 262-263 when he said that 'our
law of contract is widely seen as deficient in the sense that it is perceived
to be hanipered by the presence of an unnecessary doctrine of consider-
ation'. These criticisms must he seen in their proper perspective. l'he argu-
mciii is not that bargain promises should not he enforced, but that
consideration draws the net of enforceability too tightly. As Professor
Dawson has pointed out (1980).

'even the most embittered critics of bargain consideration do not really
object to tte enforcement of bargains. Ilie objection has been to its
transformation into a formula of denial, a formula that would deny
legal effect to most promises for which there is nothing giver] or
received in exchange.'

If the courts choose to develop these arguments they could lead to the
abolition of consideration as a doctrine. Ibis approach has been adopted
in Article 2.101 of the Principles of European Contract Law which states:

I) A contract is concluded if:
(a) the parties intend to be legally bound; and
(b) they reach a sufficient agreement
without any further requirement.

(2) A contract need not be concluded or evidenced in writing nor is
It subject to any other requirement as to form. The contract may
he proved by any means, including witnesses.'

A similar approach has been taken in Article 3.1 of the t Juidroit State-
merit of Principles for International Commercial Contracts, which states
that 'a contract is concluded, modified or terminated by the mere agree-
merit 01 the parties, without any further requirement'. The note to the
Article states that consideration is of 'iiiiniinat practical importance' and
that its elimination 'can only bring about greater certainty and reduce hiti-
gation'. While this may be true in the context of international commer-
cial contracts, the task of limiting the scope of the law of contract must
be entrusted to some set of rules. That task has traditionally been per-
formed by conskieratior which has insisted that there must be a bargain
between the parties; that is to say, both parties must contribute something
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to (he transaction. Admittedly, the task of identifying the existence of a
haigain has not always been eas)-, but is English law really ready to
abandon the requirement of a bargain in favour of the more nebulous
re(luirement of 'mere agreement'?

A more limited argument is that the vital queslion in future cases
should be: did the parties have all to contract'? The role of Con-

sideration would then he confined to answering this particular question.
If the parties had all to contract, there would be consideration;
if not, thet e would he none. This appears to be the approach of Russell
ii in Williams when he said that 'the Courts nowadays should he inure
ca(ly to find [[lie existence of consjderat j ail] so as to reflect the intention

of the parties'. tins would take consideration into close proximity with
the doctrine of intention to create legal relations (see Chapter 6). While
this test ma y he relativel y easy to operate in the commercial context, it is
not at all obvious that the question whether the parties had an intention
to contract will be any easier to answer than the question whether or not
there was consideration (in the bargain sense) to support the agrecmcmit.
It is the responsibility of those who advocate, the abolition of the doctrine
of consideration to formulate it precise set of alternative, rules to mark
Out the limits of the law of contract.

Summary

1 English contract law does not generally insist upon requirements of form.
2 The classical definition of consideration is that a promisee should not be able to

enforce a promise unless he has given or promised to give something in exchange
for the promise or unless the promisor has obtained (or been promised) some-
thing in return.

3 Consideration must be sufficient but it need not be adequate and it must be some-
thing which the law regards as being of value. Natural love and affection does net
constitute value for this purpose.

4 It is not clear when performance of an existing duty can constitute consideration.
The orthodox view is that performance of a contractual duty owed to a third party
does constitute coils iderat ion but that performance of an existing legal duty and
performance of cmi existing contractual duty owed to the promisor clues not con-
stitute good consideiclion. The reason for the doubt relates to the scope of the
decision of the Court of Appeal in Williams v. Roflay Bros which suggests that
performance of an existing (contractual) duty can constitute consideration where
it results in a 'practical benefit' to the promisor.

5 Part payment of a debt does not constitute good consideration for the discharge
of the entire debt, although it must be said that it is not easy to reconcile Foakes
v. Beer with Williams v. Roffey Bros.

6 Past consideration is not good consideration. The harshness of this rule is
mitigated by the doctrine of implied assumpsit.
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7 Consideration must move from the promisee.
8 Where the act of the promisee can be shown to be at the request, express

or implied, of the promisor then the act of the promisee will constitute good
consideration.

9 Estoppel can act as a shield but not as a sword. There must be a pre-existing
legal relationship between the parties under which the promisor promises to give
up some of his rights under that relationship. The effect of the estoppel is to
prevent the promisor going back on his promise where the promisee has acted
in reliance upon it.

10 The maxim that estoppel acts as a shield but not as a sword operates in the case
of estoppel by representation, waiver and promissory estoppel, but not in the
case of proprietary estoppel (the position is unclear in relation to estoppel by
convention).

11 It is a matter for debate whether the English courts should follow the High Court
of Australia and conclude that, in an appropriate case, promissory estoppel can
create a cause of action.

Exercises

1 What is meant by the maxim 'consideration must be sufficient but it need not be
adequate'? Give examples to illustrate your answer.

2 Can performance of an existing duty ever constitute consideration? Should it ever
constitute consideration?

3 What is a 'practical benefit'?
4 Can Williams v. Ho (fey Bros be reconciled with Foakos v. Beer?
5 What is past consideration? Do you think that the decision of the court in East-

wood y. Kenyon is (a) correct as a matter of principle arid (b) fair?
6 What is implied assurnpsit?
7 What is 'estoppel'? How many different types of estoppel are there and what is the

ulationship between thorn?
8 Describe the fact situation in the following two cases and explain their legal

significance:
(a) Combev. Combe [1951] 2 K 215
(b) Central London Property Trust Ltd v. High Trees House Ltd [19471 KB 130.

9 What is meant by the phrase 'estoppel can act as a shield but not as a sword'?
Can estoppel ever act as a sword?
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6 Intention to Create Legal Relations

6.1 Introduction

The fact that the parties have reached agreement does not necessaril
mean that they have concluded a legally enforceable contract even where
the acreement is supported by consideration. 'Ihe fol loviri g fact situation
will denioristrate the point. I promise to pa y umv wile [tJ it she will type
the manuscript of this chapter of the book. My wifc agrees. Does this
airecureut Create a legally enforceable contract? On the face of it there
appears to he no reason why it should not. We have reached agreement
and the agreement is supported b y consideration. But it is likely that an
English court would conclude that we had not entered into a legally
binding contract because we lacked an 'intent i on to create legal relations',
which has been held to he an essential element in any contract. Hefi ire
examining the relevant case law, we must slop and contemplate the
juristic basis of this doctrine of intention to create legal relations.

It could be said that the doctrine is based on the intention of tire parties,
objectively interpreted: that is to sa y, my wife and 1 did not intend that
our agreement would have legal consedlue.nces, But roy wife certainly
expected 10 receive the £50 if site typed the manuscript, although it is
unlikel y that either of us intended that she would have to go to court to
get her money. I lowever to say that we did not intend that she would have
to go to court to get her mone y is riot the same thing as saving that, if the
case did come to court, that we thought her action would fail.

Alternatively it could he said that (lie doctrine is based upon 	 litpoic
Pol icy: that is to sa y that, as a matter of policy, the law of contract ought
not to intervene in domestic situations because the courts would then he
swamped by trifling domestic disputes. 'Ii us the Scottish I .iiw ('ouiniiis
sion has stated 0977) that

'it is, in general, right that courts shou I(I not enforce entirel y social
cngagenllerlts, such as arn'angenientts to play squash or to connie to dinner,
even though the parties themselves may intend to be legally bound
thereby.'

In such a case it is for the court to decide, as a matter of polic y, whether
the agreement is 'entirely social and hence not legally enforceable.
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6.2 Balfour v. Balfour

The approach which has been adopted in the English courts is best illus-
trated by reference to the case of Balfour V. Balfour 119191 2 KB 571. A
wife sought to enforce a promise by her husband to pay her £3() per month
while he worked abroad. 'the action failed because the wife had not pro-
vided any consideration for the promise of her husband and because it
was held that (lie parties did not intend their agreement to 'he attended
by legal consequences'. Atkin r.i said that

'agreements such as these are outside the realm of coon acts altogethei.
The common law does not regulate the form of agreements between
spOuses - . The consideration that I eally obtains for them is that
natural love and affection which counts for so little in these cold
Courts.'

But how did Atkin U know that the parties did not intend to create
legal relations? Did he inquire into the intention of the parties or did lie
lay down this rule as a matter of policy? It appears from his judgment
that he was more concerned with policy than with ascertaining the inten-
tion of the parties because he said that

'it would he of the worst possible example to hold that agreements such
as this resulted in legal obligations which could be enforced in the
Courts.... the small Courts of this country would have to he multiplied
one hundredfold if these arrangements were held to result in legal
obligations.'

It was the need to prevent what was, in the opinion of the court, Unnec-
essary litigation and the desire of the court to keep the law out of the
marriage relationship ('each house is a domain into which the King's writ
does not seek to run') which were the predominant factors behind the
finding that there was no intention to create legal relations.

However it does not necessarily follow from the fact .lhat the jLidgrlIerit
of Atkin ii is based primarily upon considerations of policy that the inten-
tion of the parties is thereby completely irrelevant. The rule laid down in
Baljimr has been interpreted subsequently as a presumption that parties
to a domestic agreement do not intend to create legal relations. Cases
concerning intention to create legal relations are thus commonly divided
into two categories: the first, concerning domestic' and social agreements,
where the presumption is that the parties did not intend to create legal
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relations and the second, concerning commercial agreements, where
the presumption is that the parties did intend to ci eate legal relations.
Both presumptions iiiay be rebutted b y evidence ot Contrary intention.
But the fact that the initial presumption may be rebutted by evidence
Of contrary intention does not mean that the presumption itself is
based upon the intention of the parties. Rather, as the judgment of Atkin
ii in Ba//our makes clear, the initial presumption is a matter of policy.
The policy which underpins these presumptions is one of 'keeping
contract in its place: to keep it in the commercial sphere and out of
domestic Cases, except where the judges think it has a useful role to play'
Medley. 19S). While this policy ma y have been appropriate for 'Victo-
rian lllarliagcs' such as that 

of 
the l3alfouis, it is not entirely clear that it

is appropriate for modern society in which famil y law 'has steadily
embraced contract as its governing principle' and 'increasingly
extends to those in family relationships the power to regulate their own
lives' (Freeman, 1996).

6.3 Rebutting the Presumption

Although we have noted that evidence of intention is relevant to the
rebuttal of the presumption, even here the role of intention is, at best,
marginal. This is so for two reasons. the first is that in the case of many
domestic. and social agreements the parties have no discernible intention
one way or the other. The second reason is that it is a ver y difficult task
to rebut a presuniption because of the strength of the initial presumption.
In domestic agreements 'clear' evidence is required of an intention to
create legal relations, whereas in commercial cases the piesumption of
legal relations is it heavy one.' which is not discharged easil y (Edwards v.
Skivavs [1 9041 I WI .R 349). 'Ihe marginal role of intention will he
demonstrated by examining the scope of the two presumptions and then
the factors which have been held to be relevant to the rebuttal of these
presumptions.

6.4 Domestic and Social Agreements

As we have seen, an agi cement between a husband and a wife is
presumed not to be legally enforceable (Ba/four ', Balfour (above)).
Similarly, agreements between parents and children are presumed not
to be legally binding. In Jones v. Padavotron [1969] 1 WI .R 328, a mother
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persuaded her (laughter, who was a secretary ill DC, to
give up her work and read for the English liar by promising to pay her
$200 maintenance per month. After the daughter had begun to read
for the liar, the agreement was varied. The mother bought a house in
London So that the daughter could live there rent free and the rent
from letting out the other rooms to tenants would provide the daughter
with her maintenance. Eventually, after the daughter had had more than
one unsuccessful attempt at passing the Bar examinations, the mother
and daughter fell out. The mother came to England and sought to gain
l)oSSCSsiofl of the house. The daughter relied upon their agreement
as a defence to her mother's action. 'ftc Court OF Appeal held that
the agreement was not intended to he legally binding and that the mother
was entitled to possession (see too Hardwick V. Johnson [1978] 1 \VI .R
683).

Social arrangements are also presumed not to give rise to legal
relations. In Lens v. Devonshire Social Club, The Times 4 December
1914, it was held that tile winner of a competition he-Id by a golf club
could not sue for his prize because no one involved in the competition
intended that legal consequences should flow from entr y into the
Competition.

The presumption may, of course, he rebutted by evidence (If contrary
intention, but a mere subjective iilention to create legal relations will not
suffice. There must be some objective evidence of a contrary intent.
Although a complete list cannot be drawn up of the factors to which the
court will have regard in considering whether or not the presumption has
been rebutted, in practice the following three factors are among the most
important.

'I Ile first is the context in which the agreement is made. If an agreement
is entered into by family members in what the courts perceive to be a
'business context', the court will be readier to infer that the presumption
has been rebutted. In Snelling v. John C Snelling Ltd [1973] 1 QB 87, it
was held that legal relations were created when three brothers, who were
directors of a family company, entered into an agreement relating to the
running of the company. Similarly where a husband and a wife are about
to separate or have separated, the presumption does not operate because
in such a case the parties 'bargain keenly' and do not rely on 'honourable
understandings' (Merritt v. Merritt [ 970] 1 WI .R 1121, 1123 per Lord
Denning).

Secondly, the court will have regard to any reliance which has been
placed upon the agreement. Where one party has acted to his detriment
on the faith of the agreement a court may he more willing to conclude
that the agreement was intended to have legal consequences. Such was



Intention to Create Legal Relations 129

the case in Parker v. Clark [1960] 1 WLR 286. The defendants who were
an elderly couple, suggested that the claimants, who were their friends,
conic to live with them. '11e claimants were agi ceable to (lie proposal but
pointed out that, if they were to live with the defendants, they would have
to sell their OWIT house, the defendants replied stating that the problem
could be resolved by the defendants leaving to the claimants a share of
their house in their will. The claimants accepted this offer, sold their
house, lent the balance of the money to their daughter to enable her to
purchase a flat and moved in with the defendants. 1 lowever the parties
soon began to disagree over certain matters and the result was that the
defendants asked the claimants to leave. ilic claimants left the house to
avoid being evicted-and brought an action against the defendants for
breach of contract. The defendants argued that there was no contract
between them because of a lack of intention to create legal 'relations. It
was held that the pai tics had intended to create legal relations. Devlin
slated that

'1 cannot believe . . . that the defendant reall y thought that tile law
would leave him at libert y, if he so chose, to tell the [claimants] when
they arrived that lie had changed his mind, that they could take their
furniture away, and that he was indifferent whether the y found an y

-where else to live or not.'

Similarly, there is someauthority for the proposition that an agreement
between workmates under which one is to provide the other with it lift to
work in return for a contribution towards the petrol does not create legal
relations with regard to journeys to he undertaken in the future (see
Upjohn i i in Coward v. Motor Insurer.s'' Bureau 1963] 2 Q13 259,271) but
that it does create legal relations with regard to journeys which have
already been undertaken (see Lord Cross ill Albert v. Motor Insurers'
Bureau [1 972j AC 301,340). In these cases the determining factor appears
to he (lie fact that the parties have acted in reliance upon the agreement.
'he, courts are reluctant to allow the parties to go back oil agree-
" lent once it has been acted upon.

l'inally, the court will consider the certaint y of the agreement which has
been entered into by the parties. In Vauglwi v. Vaughan [1953] 1 OR 762,
it was held that a promise by if to allow his deserted wife to stay
in the matriinoniil home did not have contractual force because its vague-
ness evidenced that it was neither intended to have, nor was understood
as having, contractual force.'j'he husband did not state how long she could
live there nor did he indicate the terms on which she could stay. Siini-
larly, the uncertaint y of the agreement in Jones v. Padavatroti (above) was
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a factor which persuaded the court to hold that there was no mtention to
create legal relations, despite the fact that the daughter had detrimentally
relied []poll agreement:Ilie daughter had been in London for six years
and this was held to be long enough to complete her Bar exams.
The mother's promise of support could not be treated as lasting
indefinitely.

6.5 Commercial Agreements

The presumption is that parties to conimcrcial agreements do intend to
create legal relations and the presumption is a heavy one. The operation
of the presumption can be seen in the case of Esso Petroleum Ltd v Corn-
JJJiSSloners at Customs and Excise [1976] 1 WI R 1. Esso supplied garages
with World Cup Coins in 1970, instructing the garages to give away one
coin with every four gallons of petrol sold. It was sought to subject these
coins to a purchase tax on the ground that they had been sold. Oil
facts it was held that the coins were not supplied under a contract of sale.
But the House of Lords divided on the issue of whether or not there was
,ill to create legal relations. The majority, Lord Simon, Lord
Wilberforce and Lord Fraser, held that there was an intentioU to create
legal i elations. 'Uhey placed heavy reliance on the onus of proof in com-
mercial transactions and on the fact that Fsso envisaged a bargain of Some
description between the garage owner and the customer. But the minor-
ity, Lord Russell and Viscount Dilhorne, relying upon the language of the
advertising posters which said that the Coins were 'going free' and the
minimal value of the coins, held that there was no intention to create legal
relations (see too J Evans& Son (Portsmouth) Lid V. Andrea tkIerari)
Ltd [ 1976] 1 WLR 1078).

The Presumption may be tebutted by an express term of the contract
which states that the parties do not intend to create legal relations. lile
parties must, however, make their intention clear. Thus agreements for
the sale of land are usually made 'subject to contract' and, oil ground,
CIO not create legal relations. At common law a collective agreement
entered into between trade Unions and all was held not to give
rise to legal relations (Ford Motor Co Ltd v. AEI"[1969) I Vl R 339).'I'his
common law rule has been reinforced by a statutory presumption to the
effect that a collective agreement is conclusively presumed not to have
been intended by the parties to be a legally enforceable contract unless
it is in writing and expressly provides to the contrary (see s. 179, Trade
Union and Labour Relations (Consolidation) Act 1992).
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Ilic IiiOSt mtcrestlnff example if' this category is, however, what is
known as an honour clause. In Rose and Prank Co v.1 1? Cromjmor nail
hi's Ltd [1 925] AC 445, an agreement slated

'this arran'ciflent is not entered into as a formal or legal arreeincnt,
Mid shall not be subject to legal jurisdiction in the Law ('olirts but
is only a definite expression arid record of the purpose and intention
of the parties concerned to which they each honourably pledge
the nise I y e s.

The Court held that this agreement was not ;I 	 hindirig contract
because it was not intended that it would have such an effect. lIre coul is
interpret such clauses restrictively arid clear words must ,hc Used to
create such an honour clause (see /I(nic Insurance (n v. A dlninLv(raua
Asiçuralrror 11 983] 2 Llo yd's Rep 674, 677).

Summary

1 Ail 	 to create legal relations is an essential element in any contract,
2 lii cases of domestic and social agreements the presumption is that the parties did

not intend to create legal relations. The presumption may be rebutted by clear' cvi-
clonce to the contrary.

3 Factors which may persuade a court to hold that the presumption has been rebutted
include the context in which the agreement was made (that is, was it a business
context?) and any reliance which has been placed upon the agreement.

4 In cases involving commercial agreements the presumption is that the parties did
intend to create legal relations. This presumption is also a heavy' one.

5 Clear evidence is required to rebut the presumption. The presumption has been
rebutted in cases of agreements to sell land subject to contract, collective agree-
nients and honour clauses'.

Exercise

1 Is the doctrine of intention to create legal rotations based on considerations 01 policy
or does the court genuinely seek to discover the intention of the parties?

2 Heagan Ltd are considering inserting an 'honour clause' in their agreement ''itli
their major supplier, Jones Ltd. Advise them as to the advantages and disadvan-
tages of such a course of action.

3 John offers £50 to anyone who will remove rubbish from his garden. The fotlowng
Peop le comply with the terms of his offer:
(a) his wife, Beatrice:
fb) his ex-wife Brenda;
(c) his mistress, Belinda:
(d) his son, Billy;
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(e) his nephew, Brian, whom he had never seen before;
(f) his god-child, Bernard; and
(g) his next-door neighbour, Benedict.
Advise John whether or not, in these circumstances, any legally enforceable con-
tracts have been Concluded.
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7 rT11i1.c1 Party Rights

7.1 Introduction

'I he Contracts (Rights of 'Fhiid Parties) Act 1999 has made a fundamen-
tal cIranie to English contract law in that it enacts a substantial exception
to the doctrine of privily of contract, Which had lotte been a central, albeit
controversial part of Lriglish contract law. lie doeti inc of privil y of con-
tract consisted of two distinct general rules. ']'lie first rule has riot been
affected in any way b y the 1999 Act. It is that a third iry cannot he, sub-
jected to a burden by a contract to which he is not a party. 'luiis rule is not
at all controversial. It would be wholly unreasonable for a legal s ystem to
enable two parties to subject a third party to a contractual obligation of
whcli he WaS competc]v unaware. It is the second rule which was the
controversial one and it is this aspect of (lie privity doctrine which has
been reformed by the 1999 Act. The second rule was that a person who
' is not a part y to a contract could not sue upon the contract in order to

obtain the promised performance, even in the case where the contract was
entered into with the vcry object of benefiting hint.

'Ilie latter rule has had it chequered career. Prior to 1S61
cases can be 101-Ind in winch third parties were held to be entitled to sue
upon a Contract entered into for their benefit (see, for example, l)uu or v.
Poole (1677) 2 Lev 211 and, more generall y, Flannigan. 1987). Hut that
development was brouIrt to a halt in 1861 ill 	 v. Atkinson (1 $e I
I U & S 393 when it was held that the third party had no such right of
action and that decision was affirmed b y the House of Lords more than
50 years later in Dunlop Pneumatic , 'l y re Conrpanv I, id v. SeI/,idic 11915]

AC $47. In the twentieth century the rule iii livcddle and Dunlop sur-
vived a sustained attack by Lord Denning (Iiunclied in cases such as
Smith tutu .S'rripcs flail l'ir,n Ld v. River Doi,'la.v Cau'hnient Itoaril 11949]

2 KB 500 and Bcsivic* v. Besir'ick (I 966] Ch 53$). While the attack was
ultimately rejected b y the House of Lords (in cases such is ,S'cruuon r ltd
v. Midland Sthu'ooe,v Ltd [1962] A( ' 446 and JA',vutick v, l3eswa'k (1968]

AC 5$), numerous expressions of disquiet about the state of the law
continued to appear in the law reports (see, for example. .S'cruttons
1.1(1 v. Mu/fund Silicones Ltd [1962] AC 446, 473 (Lord Reid) Woodar

Investment Development Ltd v. Wimpev Construction UK Ltd [1980] 1

WI .R 277, 300 (Lord Scarrnan) White v. Jones [1995] 2 AC 207, 262-3
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(Lord Golf); t)arlington liorougli Council v. Wiltshier Northern Ltd [1995]
1 WLR 68, 77 (Steyn Li) and The Maliktetai 119961 A(: 650. 6645 (Lord
Goff)). I Jowever the difficulty was that the judiciary showed little inch-
nation to act on their expressions of disquiet: in fact, Lord Denning apart,
they tended to be rernaikably orthodox in their interpretation and appli-
cation of the doctrine of privity, even extending it in places (for example
in Scruuons Ltd v. Mid/ani! Silicones, discussed in more detail at 7.2
below) and at other times rejecting devices which would have enabled

them' to avoid some of the unfair consequences producer] by its strict
application (see, for example, Woodrir iii r'r'.stnienl I)ccc'Iopmcnt Ltd v.
Wimpev ('o1i'tritcriou UK Ltd, discussed in more detail at 7.14 below). So
it was not until the 1999 Act was passed that significant reform of the rule
was introduced.

It is this second aspect of the privily drrcriiic which forms the main
subject-matter of this chapter (we shall return briefl y to the first aspect
of the doctrine at 7.23). We shall start by considering the way in which
the doctrine operated prior to the 1999 Act (7.2) and its relationship with
the doctrine of consideration (7.3) before turning to a more detailed
analysis of the 1999 Act (7.5-7,13) and then a discussion of the various
exceptions to the doctrine of privity which pie-date the 1999  Act
(7.14--7.21).	 -

7.2 Privily in Operation

The rule that a person who was not a part y to a contract CoLild not sue
upon the contract in order to obtain (he promised pe rforniaiicc. even in
tire case where the contract was entered into with the object of benefit-
ing him, was capable of producing hardship. it applied both where the
claimant was seeking to assert a positive right under the contract (101

example, to he paid a sum of money) and where he was seeking to rely
oil terin in the contract as a defence to it claim brought by the claimant
(for example, an exclusion clause contained in a contract between the
claimant and a third party). Although many examples could he given in
each category, it will suffice to provide one from the first category and
two from the second category.

'lire case in the first category is liesnick v. Besn'ick [1968] AC 5$. Peter
Beswick sold his coal round and the goodwill of his business to his nephew
John Beswick in return for a promise to pay £6 lOs a week to Pete,
Beswjck for the rest of his life and thereafter £5 a week to Peter l3eswick's
widow for the rest of her life. The nephew ceased making payments to
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the widow shortly at icr Peter Heswick's death. The widow brought an
action to compel the nephew to continue making the payments. She failed
ill action in SO far as it 'as brought in her own name because she was
not privy to the contract between her husband and her nephew and so
she was not entitled to sue on it. But she did succeed in another capacity
in that she happened to be the adininistratrix of her husband's estate
(when a person dies the administrator or administratrix of the estate,
broadly speaking, acquires the lights of the deceased). So oil facts of
the case no injustice was done and it was not necessary for the I louse of
Lords to create an exception to the doctrine of privity in order to give
the widow the remed y which it was thou g ht she deserved, it was not lice-
essary to create an exception to the doctrine of privity because in bring-
ing a claim as the adniinistratrix of hci husband's estate it was as if Petci
Beswick himself was stung and, of coui sc, he was privy to the original
agreement. But the fact that her third party claim was held to be without
foundation demonstrated to man y people that the privity doctrine was
capable of giving rise to injustice.

Turning now to the second category of case, the doctrine of privity also
makes it very difticult for third parties to rely oil exclusion clause con-
tained in a contract between two other parties. 'that this was so can be
demonstrated by reference to the following two cases. ']lie first case is
Scrnt(cli$ Lid v. MnJ!attd .iIiconi's I.tcl 119621 AC 446. 'Ibe clainiants, who
were the owners of a drum of chemicals, entered into a contract \vith a
firm of carriers for the transportation of the drum. t. Jndcr the contract the
carriers limited their liability to the claimants to $500. Stevedores, who
were employed by the carriers to discharge the drum, neeligently dropped
it and tile claimants brought an action in toi t a gainst them in respect of
the resulting damage. The stevedores sought to rely on the limitation
clause contained in the contract between the claimants and tile cat hers
but it was held that they could not do so because they were not privy to
that contract. 'l'lie House of Lords held that English law knew of no doc-
trine of vicarious immunity (which would have enabled the stevedores, as
agents, to claim the bciictit of the inmlinitv which had been negotiated
by their principals) and that, in any case, the [inlilatiOn clause only
referred to the carriers and SO was incapable of providing protection foi
the stevedores. This conclusion gave rise to considerable coinnieiciai
inconvenience because it made it extremely diflicult for all 	 to
give his employees and agents the benefit of all clause negoti-
ated by the employer, even where the exclusion clause was a legitimate
method of allocating tile risks under the contract between the employer
and the claimant.
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Numerous attempts were made to gel round this inconvenient ruling.
Lord Reid provided the most. hopeful route in Midlwid Silicones itself
wheH lie said that the stevedores might be able to claim the protection of
ail 	 usiori clause:

'if (first) the bill of lading makes it clear that the stevedore is intended
to be protected by the provisions in it which limit liability, (secondly)
the bill of lading makes it clear that (lie carrier, in addition to Coil-
tractinp for these provisions on his own behalf, is also contracting as
agent for the stevedore that these provisions should apply to the steve-
(lore, (thirdly) the carrier has authority from the stevedore to do that,
or pen Imps later ratification by the stevedore would suffice, and
(fourthly) that any difficulties about consideration moving from the
Stevedore were overcome.

Lord Reid therefore envisaged that, at the moment the carrier signed the
contract, two contracts would conic into existence: the first between the
owner and the carrier and the second between the owner and the steve-
dore. The difficulty with this analysis was that, at that moment in time, it
was extremely difficult to find any consideration supplied by the steve-
dore; indeed, at (he moment of signing the contract, it might not have
been known which firm of stevedores was to unload the gods. Lord
Reid's solution was therefore not entirely satisfactory.

The issue was reconsidered by the Privy Council in New Zealand
Shipping Co Ltd v. A Al Satterthwaite & Co Ltd (The Eurynzcdon) II 71
AC 154, in which the stevedores were field to he entitled to take the
benefit of the exclusion clause contained in the contract between the con-
signors and the carriers. The fact situation was similar to Midland Si//-
cones except that the bill of lading was much more complex and clearly
sought to give the stevedores the benefit of the exclusion clause. The first
three of I .ord Reid's four conditions were satisfied. 'l'he bill of lading
expressly extended the benefit of the exclusion clause to any servants,
agents and independent contractors emplo yed by the carriers. The carri-
ers had also contracted as the agents of the stevedores and they weje
authorised by the stevedores so to act.Tlie principal problem lay in locat-
ing tine consideration provided b y the stevedores for the consignor's offer
Of immunity and iii accommodating the solution within the, offer arid
acceptance framework. The solution adopted by the Privy Council pro -
ceeded in the following stages. First, they held that when the consignors
signed the bill of lading they made an offer to all the world that anyone
who unloaded their goods at the port of discharge would he entitled to
the benefit of the exclusion clause. Secondly, they held that this offer was
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accepted by the stevedores unloading the goods at the port of discharge
and at that moment a binding contract came into existence. 'liic consid-
eration supplied b y the stevedores was the performance of their contrac-
tLial duly owed to the carriers and, as we noted at 5.16, performance of a
contractual duty owed to a third party is good consideration for a promise
given by the claimant.

The Lurv,nedon demonstrates that it was possible in some cases to get
round the doctrine of privity of contract but only by considerable inge-
nuity and no doubt significant expense (in ternis of employing lawyers to
draft the clause and then to litigate the matter through the courts). And,
While the clause worked on the ficts of i/u' Ear tnu'/on , it did not appear
to wo, k in all cases. For example, it (lid not work whet e the stevedore
damaged the goods before he started to unload them because the accep-
tance of the owner's offer onl y took place when the stevedore began to
unload the goods and by that time they had already been damaged (see
Raymond Burke Motors Ltd v. Mersey Docks & Harbour Co [1986] 1
Lloyd's 1(ell 155). In The Mahki,tai [ 19961 AC 650, 664 . 5 Lord (luff eval-
uated Tin' Lurvnredo,i critically and wondered whether its development
was 'yet complete'. lie noted that, while the solutions

are now perceived to be generally effective for their purpose, their
technical nature is all too apparent: and the time ma y well come when,
in an appropriate case, it will fall to be considered whether the courts
should take what may legitimately he perceived to be the final, and

perhaps inevitable, step in this development, and i ecognise in these
cases a fully-fledged exception to the doctrine of privity of contract,
thus escaping from all the technicalities with which courts are now
faced in English law.'

The law in this area had become too complex and too tcchnicai. 'lire aim
of the parties was simple, namely to extend the benefit of an exclusion
clause to a third party, but the law lacked the mechanism which enabled
them to achieve that aim in a straight forward manner.

7.3 Privily and Consideration

Before turning to consider the 1999 Act, it is necessary to discuss the rela-
tionship between the doctrine of privity and the doctrine of considera-
tion because the historical development of privity is very closely linked
with the doctrine of consideration. 'Ile link can be seen if we examine the
two principal cases which established the doctrine of privity as we knew
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it prior to the enactment of the 1999 Act. The first case is 7it'i'ddlc v.
Atkinson (1861) 1 B & S 393. In this case John '1\'edd1c and William Guy
entered into an agreement under which each proriused to pay a sum of
money to Wifl iall1TwCddlC on tile occasion of 'William 1weddle's marriage
to William Guy's daughter-1-he agrcemcnt between them further stated
that 'it is hereby further agreed ... that the said William Tweddle has full
power to site the said parties in any Court of law or equity for the
aforesaid sums hereby promised and specified'. However, William Guy
failed to pay the promised sum arid, oil death, William 'J\vcddle
sued the executor of William Gu y for the promised amount. It was held
that he could not maintain such a cause of action. Now there was
One obvious reason why, he 'could not sue; he had provided no consider-
ation for William Guy's promise. The consideration had been provided by
John 'l\veddlc. Indeed, Wighinian, Crompton and Blackburn ii all
appeared to base their judgments on the rule that a stranger to the
consideration cannot enforce the promise. [hc.re was therefore no need
to explain the result in iivcddle on the basis of all 	 doctrine
of plivity.

Tue second leading case is Dunlop Pneumatic i'rc Conupairv Ltd v.
Selidge 11915] AC 847. In this case (he claimants attempted to operate
a price-fixing ring. For this purpose they extracted ,I from dealers
called Dew & ('o that they in [urn would obtain it written ii ndcrtakine
from any third party to whom they sold Dunlop IMOCILICIS that the third
party would not sell at a price below Dunlop's list price. The defendants,
Seltridgc, bought Dunlop products from Dew and gave the required
undertaking to 1)ew but nevertheless sold Dunlop products at less tl]ari
the list price. In these circumstances Dunlop brought an action for an
inj unction and damages against Selfr idge. ftc action failed, lire majority
held that the action failed because I )uniop iiud provided no considera-
tion for the promise of Selfri(lgc; the consideration had been provided by

I)cw. But Viscount Haldane, in a judgment which has Since assumed coil-
siderahie significance, held that, independently of the need for consid-
eration, it was a fundamental principle of English law that 'onl y a person

ho is a part y to a conti act can sue on it' arid that, because I )nnlop were
not a party to the. cool Fact between Dc %\, and Sclfridge, they could not
sue on it.

irueddle and Dun/uj, both demonstrate that Illew is it very close rela-
tionship between tire doctrines of privity and consideration. Indeed,on
one view, there is no difference between the doctrine of privity and the
rule that consideration must move from the promisee (see Furroston,
1960). Privity then becomes swallowed up in the larger rule that con-
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siderat ion must WOVe from the promisee. Iiteddle and Dunlop are both
consistent with this view because the majority view in each case was that
the claimant could not sue because he had not provided consideration for
the defendant's promise. Despite the strength of this argument, the more
widely accepted view, and the one subsequently adopted by the. 1 louse of
Lords in the cases of Scruttons ld V. Midland Silicones ltd [19621 AC
446 and /3cswick v. I3csn'ick [1968] AC 58, is that expressed by Viscount
Halcianc in Dunlap, namely that the doctrine of privit y is separate and
distinct from the rule that consideration must move from the promisee.
The following example is often used to illustrate the point. X makes a
plomise to \' and 7. to pity £ I (I)) to i_ iii exchange for consideration pro-
vided by Y. In such a case 'L is privy to the contract but cannot maintain
an action against X unless he has provided consideration for X's promise.
Privily and consideration constitute two hurdles for 7 to surmount and
not one (sec Kepong Pro.vpeci'ireg Ltd v. Schntid [1968] AC 810).

However, even those who maintain that privity and the rule that con-
sideration must move from the prontisce (oil see 5.19) are two sep-
arate rules, nevertheless concede that there is a very strong relationship
between privity and consideration and that it is very difficult to reform
the one without the other. For example, a rule which abolished the doc-
trine of privity but left intact the rule that consideration must move from
the prom isee would not avail the claimants in iiveddlc and Dunlop
because their claims would then be dismissed oil sole ground that they
had not provided any consideration for the promise in respect of which
they were bringing the claim. So when reforming privity it is necessary to
take steps to ensure that the practical effects of the reform are not nulli-
fied by the doctrine of consideration (see further 7.7).

'lhc relationship between pi ivity and consideration does, however,
throw up a deeper issue and that relates to the justification for giving the
third party a right of action in the first place.] he difficulty is that (he third
party is in most of the cases a gratuitous beneficiary: he or she has given
nothing in return for the promise. If the law does not generally allow a
gratuitous beneuiciarv to bring a contractual claim (and the doctrine of
consideration prevents him from doing so) why should we jive a claim to
a third party gratuitous beneficiary' ? . 1 he answer to that question is that
in the third party case the consideration has been provided by the other
contracting party and all that is happening is that the third party is, in
effect, being allowed to take advantage of the consideration provided by
that contracting party. Sc) the case is distinguishable from a gratuitous
promise where no one has provided consideration for the promise in
respect of which the claim is being brought.
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7.4 Criticisms of the Doctrine of Privity

By the end of the 1990s the doctrine of privity had few friends, at least
that part of it which prevented third parties suing to obtain the benefit
which the contracting parties had agreed to confer on them. lucre were
four principal criticisms levelled against the old law. The first was that it
failed to give effect to the expressed intentions of the parties (see, for
example, 7iveddle v. Atkinson (above)).(above)). The second was that the law was
unduly complex. A number of exceptions had grown up to the doctrine
(some of which are set out below at 7.14-7.21) and some of them were
extremely artificial (as was the case with the trust of the promise device
(see 7.17) and the use made of the collateral contract (sec 7. l5)).Tlic con-
torted reasoning of the Privy Council in 'Ihe Enry,nedon (see 7.2 above)
also demonstrated the unnecessary complexities which could arise in
seeking to give effect to the intention of the contracting parties. '11 1 c third
deficiency was that the doctrine of privity was commercially inconvenient
(see, for example, the difficulties which arose in The Eurymedon situation
and, as we shall see (7.21), commercial transactions Such as instil atice and
carriage of goods by sea had to be put on a statutory footing in order to
get round the privily problem). The final deficiency was that the applica-
tion of the doctrine could sometimes lead to results which were regarded
as fundamentally unjust (see lii'edd/c v. Atkinson (7.3 ahove)) It was
therefore no real surprise when the 1 .aw Commission (1996)  recom-
mended substantial reform of this area of the law. These recomnienda-
tions were finally implemented in the 1999 Act.

7.5 The Contracts (Rights of Third Parties) Act 1999

It could he said that the Contracts (Rights of Third Parties) Act 1999
introduces into Fn2hls1j law it limited third party right of action to enforce
a term of a contract made between two other parties or, alternatively, that
it carves 0111 a further (substantial) exception to the doctrine of privity of
contract Ibis may turn out to be no moi-e than two ways of saying the
same thing; on the other hand, the difference in emphasis may turn out
to he important. The Act is based on a Law Commission Report (1996) 
and, in that Report, the I .aw Commission stated (at paragraph 5.16) that,
while their proposed reform

will give some third parties the right to enforce contracts, there
will remain many contracts where a third party stands to benefit
and yet will not have a right of enforceability. Our proposed statute
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carves out a general and wide-ranting exception to the third party
rule hut it leaves the rule intact for cases not covered by the
Statute.'

'I'hus the old rule of privity of contract and its exceptions remain intact
((he exceptions are discussed below at 7.14-7.21) arid, grafted on to the
old law, is it third party right of action which, in turn, has exceptions
where the new thud party right will not he available (see s.6 of the Act).
While the Act will no doubt improve the law 'it will scarcely simplify the
law' oil 	 topic (Chilly. 1999, para 194)02).

The complexity arises in part from the fact that the new Act and the
old law must co-exist. Four distinct situations appear to he discei itible.
The first arises where the third party has a right of action under the Act
but not at cornnion law in such it case the third party's right will he gov-
erned by the Act. 'l'he second situation is where the third party has no
claim under the Act hut does have a claim apart from the Act (that is to
say at common law or by virtue of some other legislative provision), in
such a case the third party's right will continue to be governed by that
alternative provision. The third situation is where the third party has a
right both under the Act and under the previous law. In such a case it
would appear that the third party call which iight to assert. The
final case is where the third party has no rights under the Act or at
common law. In such a case the third party will only be entitled to bring
a claim if it call a court that it ought to introduce a new excep-
tion to tlte doctrine of privity of contract (see 7.22). Here it should he
noted that the Law Commission explicitly state in their report (at para
graph 5.10) that the courts should continue to he free to develop the
common law where it is appropriate to do SO. The Act should not have
the effect of freezing tlte common law as at the date oil the Act
came into force. The Act came into force on the day on which it was
passed (11 November 1999) but it does not appl y in relation to a contract
entered into before the end of the period of six months beginning with
that da y (s. I (2)). It therefore applies to contracts entered into on or alter
ii May 2000. 1 lowe.vcr it is open to contracting parties to contract into
the Act before that date b y expressly providing in their contract for the
application of the Act (s.10(3)).

7.6 The Intention Test

The SCOC of the third party right of action created by the Act is deter-
mined by the intention of the contracting parties themselves. 'ilie third
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party is given a right of action in two circumstances, (lie first being much
more sti aiglilforward than the second.

The first situation where the third party is given a right to enforce
term of the contract arises where 'the contract expressly provides that he
may' (s. 1(1 )(a)). The right of action given to the third party may be a right
to sue to enforce a positive right, for example to payment, or it may he a
right to rely oil exclusion or limitation clause contained in the contract
between the two contracting parties (s. 1(6)). Thus it applies both to the
fleswjck v. Beswick type fact situation and to the fact situation in Tue
Liir,nedon. Gone are The Eurvmedon days in which contracting parties
had to express themselves in convoluted terms in order to confer the
benefit of all or limitation clause on ii thirdird party. 1he need for
complex drafting or judicial ingenuity in order to give effect to third party
rights has been significantly reduced asaresult of the enactment of the
1999 Act. It will suffice, for the contracting parties to state that the third
party 'shall have the right to enforce the contract' or that the third Party
'shall be excluded from all liability towards the employer for damage
caused in the performance of the contract'.

It is, however, important to note that the intention test cuts both ways;
that is to say, the contracting parties call clear their intention not to
confer a right of action on the third party or to subject the third party
right of action to sonic sort of condition precedent. Iii other words, the
third party cannot assert a right of action in the teeth of the terms of the
contract. Furthermore the contracting parties can exclude the third party
right of action without having to worry about the potential nnpacl of s.3
of the Unfair Contract Terms Act 1977 (tJ(iA, oil see 11.11). The
Law Commission were of the view that to give third party rights of action
was 'relatively uncontroversial' but that to prevent the contracting parties
from contracting out of that third party right was to go too far. Where,
however, the third party suffers loss or damage as a result of the negli-
gence of one of the contracting parties, (lie proposition that UCTA does
not apply to the exclusion of liability towards the third party requires
some modification. If the claim is one in respect of death or personal
injury caused by the negligence of one of the contracting parties, then
SeCtion 2(l) of (JC'lA will operate to render, the exclusion or limitation
clause void (see 11,10). Oil other hand, where the claim is one in
respect of pi operty damage or other loss caused liv the negligence of (inc
of the contracting parties, section 2(2) of UUFA will regulate the exclu-
sion clause where the claim brought by the third part y is one in the tort
of negligence hut not where the claim is that there has been a breach of
a contractual duty of care owed to the third party (see s.7(2) of the 1999
Act: it should, however, he noted that UTA call 	 as between the
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two contracting parties so that, where the failure to confer a benefit on a
third party also constitutes a breach of contract as between the contract-
ing parties. U(TA applies in the usual way as between theni).

Much inure difficult is the case where the conti acting parties do not
make their intention express and the contract term 'purports to confer a
benefit on' the third party (s.1(1 )(b)). In such it case the third party may

have it right to enforce the term. 'iliere is, however, an important limit oil
the right of the third party to enforce the term in such a case, which is
that the right of action is not tri p,iered where 'oil a proper construction
of the contract it appears that the parties did not intend the term to he
enloi ceiible by the third party' (S. 1(2)). The difficult y here will of course
lie in discerning the intention of the parties wheie they have not
expressed it. The view of Professor Burrows (1996). the Law.. Commis-
sioner primal ily responsible for the ipu atiun of the Report which led
to the Act, is that the pi esumption of enforceability b y the third party is
'a strong one'. He continues:

'I would anticipate that it would not normall y he rebutted unless there
is a term in the contract expressly negating the third party's legal rights,
or an express term that is otherwise inconsistent with the third party
having legal rights, or unless the parties have entered into it chain of
contracts which gives the third party a contractual right against another
party for breach of the promisor's obligations under the allL'eed ''third
party' contract.'

Thus the Law Commission were of the view that in Rtvitick v. Be.vitick
(above, 7.2) Mrs Beswick would now have a claim iii her own right tinder
this second limb because the nephew would not be able to show that he
and his uncle did not intend to give her the right to enforce the term (ii
is, of course, impossible to he sure on this point because we are applying
a test which the courts at the time were never asked to appl y : but the
inference that this was the intention of the parties seems it reasonable

one).
The reference by Professor Burrows to 'a chain 01 contracts' suggests

that the I .aw ( ommission did not intend that one pai t y should be allowed
to 'ump up a chain of related contracts in order to obtain an advantage
which he could not obtain by suing his immediate contracting paity. 'Fake
the typical example of a contract entered into between an emplo yer and
a main contractor, and the main contractor then sub-contracts some of
the work to a sub-contractor. Can the sub-contractor enforce against the
employer a term in the contract between the main contractor and the
employer or can the employer enforce against the sub-contractor a term



144 The Por,natjon and Scope of a Contract

of the contract between the main contractor and the s 1lb-contractor? 'the
answer in both cases would appear to be no'. In the latter case the
inference which is likely to he drawn by a court is that, on a true
construction of the sub-contract, interpreted in the light of the head-
contract and the understanding and practice of the Construction industry,
the employer should not have a contractual right of action against the
sub-contractor but should rather be confined to his contractual right of
action against the main contractor who should then pursue his claim on
the contract against the sub-contractor (thus, in it such as Junior
Rooks v. VeiicJ:i & Co Ltd [1983] I AC 520, discussed below at 7.18, it
is unlikely that the employer would he able to invoke the 1999 Act
in older to entitle him to enforce a term of (lie contract against the
sub-contractor)

Difficulties may also arise where the main contract contains a clause
under which one of the parties assigns his rights under that contract to a
third patty. For example, in Darlington Borough Council v. Wilts/tier
Northern Lid [1995] I WI ,R 6$ Morgan Grerifell entered into a contract
with the defendant construction company under which the defendants
agreed to build a recreational centre for Darlington Borough Council. It
was alleged that the construction work had been clone defectively and the
cost of repairs was estimated at £2 million. Could Darlington now bring
a claim a'ainst the defendants under tIle 1999 Act? there is ii case for
saying that it should he able to do so. '1 lie only interest which Moi gall
(;renifen had in the performance of the contract was -it financial one; they
were not interested in performance of the work to a proper standard pro-
vided that they got their money back. The work was clone to benefit
Darlington and SO the case seems to fall squarely within s.l(I)(b) of the
Act. But, on closer analysis it is not at all obvious that Darlin gton would
have such a claim-There are two factors which make it difficult to assert
with any confidence I hat Darlington would now have it under the
Act to enforce it terni of the contract against the defendants, First, Dar-
lington did have a direct right of action against the defendants for liqui-
dated damages for delay in the performance of the contract. Secondly.
Morgan C ireni elI assigned their interest under the contract with I lie
defendants to l)arhington and it was in its capacity as assignee that Dar-
lington hi ought its claim for damages. Does it not therefore follow that
(lie parties' intention was to give Darlington a direct right of action only
for liquidated damages but that otherwise its rights were only those which
it acquired by virtue of the assignment? Of course, it can be argued that,
now that a direct right of action has been created under the 1999 Act,
there is no longer any need for the inclusion of such a comprehensive
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assignment clause in a contract. But the parties may well prefer the cer-
tainty of a comprehensive assignment clause to the uncertainty of a direct
right of action of doubtful scope. And, if they do include such air

 clause in their contract, does this operate to exclude the third party
right of action tinder the Act? The answer, ultimately, turns off inten-
tion of the parties. But there is a strong case for saying that the effect of
the assignment will generally be to negative the intention to create a
direct right of action in the third py, thereby confining the third party
to his rights as an assignee of one of the contracting pP1i ics. The fact that
no clear answer can be given to this question underlines the need for the
parties to make their intention explicit on the face of the contract. If they
fail to do so. their intention in relation to the third party may well be a
matter of conjcc t u ic.

One further limitation off 	 right of the third party to site is that the
third party 'must he expressly identified in the contract b y name, as a
member of a class of-  answering a particular description but need not
he in existence when the contract is entered into' (s.1 (3)). 'Ibis require-
went applies to both linibs of the test for the existence of a third party
right of action, and b0th where the thud party wishes to enforce a posi-
tive right and where it seeks to rel y on an exclusion or limitation clause
in the original contract. As far as positive rishts arc concerned, take the
case where contracting party A enters into if construction contract with
B under which 13 agrees to construct a building for A. At some later point
in time A sells the building to C. It is subsequently discovered that the
building requires extensive repair work caused b y the failure of 13 to exer-
cise reasonable care when constructing the building. ('an C sue B? The
answer, as hiir as the Act is concerned, is that it cannot do so because C
was not 'expressly identified' in the contract (thus the Act would not give
the third party a right of action on the facts of a case such as Linden

(;(irden.c 'Trust Ltd v. Lene,a Sludge Disposals Ltd [1994] 1 AC 85 (see
7.14 below) because the third party was not identified in the contract).
But suppose that the contract between A and H had stated that the war-
rant y of quality given by 13 10 A also extended to suhsequent owners
andor tenants of the building. In such a case C, as a subsequent owner,
has been identified as a member of a class which has been identified in
the contract, and so can bring a claim against 13 under the ternis of the
Act. The same point applies in the context of reliance by a third party on
an exclusion clause in the main contract (as in The Eurvnzedon type case).
If the coniract between A and B contains a limitation clause but does not
purport to extend the benefit of that clause to C (whether individually or
as a member of a class) then C cannot rely on the limitation clause. It is
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therefore of fundamental importance to ensure that reference is made to
the third party in the contract, either individually or as a member of a
class.A failure to do SO will mean that the third party will he titlable to
rely on the rights contained in the Act.

7.7 No Consideration Required

the thud party will be able to enforce the term of (lie contract notwith-
standing the fact that he himself has not provided any consideration for
his right to sue to enforce the term of the. contract. 'The fact that the con-
tract is suppot ted by the consideration supplied by the original contract-

ing parties is sufficient to give him a right of action. While it is true that
the Act itself does not expressly deal with the doctrine of consideration,
the fact that Section 1 states that the third party may 'in his own right
enforce a term of the contract' was thought to be sufficiently explicit 10
confer a right of action on the third party whether or not he had provided
consideration. The fact that Parliament has expressly stated that the
third party may in his own night enforce a term of the contract will make
it practically impossible for the courts to qualify that right of action by
adding in the requirement that the third party must himself havQ provided
considen ation. The wording Of the Act should be sufhicicnt to prevent
it being outflanked by an argument based oil of consideration.
Indeed, it is the very fact that the third party can sue even where he has
provided no consideration for his right of action that has been seized upon

2000).
by those who are critical of the Act and its aims (see, for example, Kincaid,

7.8 The Remedies Available to the Third I'art3

Where the third party does acquire a right to enforce a term of the
conti act under the Act, there 'shall he available to the third party any
remedy that would have been available to hiini in all for breach of
contract if he had been a party to the contract (and the rules relating to
damages, injunctions, specific performance and other relief shall apply
accordingly)' (s. 1(5)). The normal rules of contract law will therefore
presumably apply to the third party's right of action (for example, the

rules oil of damage, mitigation etc will be applicable to any
action brought by the third party). The Law Commission intended to

exclude termination of the contract from the scope of this provision on
the ground that termination is not a judicial remedy. 'The Law Conniis-
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5100 also believed that 'the third party should not be entitled to terminate
the contract for breach as this may be contrary In the jo Ce's wishes

or interests' (see paragraph 3.33 of the report). It is therefore for the
parties to the original contract to decide whether or not to terminate
the contract in the event of a repudiatory breach by one party to the

contract.

79 Variationand Cancellation

Can the emit ractitig parties between themselves divest the third party of
his right of action on the contract? 'the general answer is that substantial
limitations have been placed on the ability of the contracting parties to
do so. 'lius issue is addressed iii section 2 of' the Act which states:

'Subject to the provisions of this section, where a third party has a right
under section 1 to enforce a term of the contract, the parties to the con-

tract may not, b y agreenient, rescind the contract, or vary it in such a

wa y as to extiniuish or alter his entitlement under that right, without
his consent, if -

(a) the third party has communicated his assent to the term to the
promisor,

(b) the promisor is aware that the third party has relied on the term,
or

(c) the promisor can reasonably he expected to have foreseen that the
third party would rel y on the term and the third part y has in fact

relied uponit.

Ilic easiest example is perhaps the case where the third party has com-
municated his assent to the promisor. Assent ma y he by words or conduct

and, if sent to the promisor b y post or other means, shall not he regarded

as communicated to the promisor until received b y him (s.2(2)). A third
party who wishes to he secure in his third party rit_'.ht should assent
expressly to the existence of the third party right of action and ensure
that the assent is communicated to the promisor.

More controversial is the case where the third part y has not commu-
nicated his assent to the promisor but has relied on the term. 'l'herc is no
requirement that the third party act to its detriment reliance is enough
in and of itself provided that the promisor is aware of it or could rea-
sonably he expected to have foreseen that reliance would be placed on
the tern). The burden of proof will be on the third party to prove that lie
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has relied oil tcrni.Thc reliance must have been that of the third l
) aItY;

the reliance of another party, even if Closely related to the third party, will
not suffice. Rather curiously perhaps, the third party who has relied on
the contract is not confined to the recovery of damages to protect his
reliance outlay. Tire third party is entitled to recover its expectation
damages in the ordinary way and so call its loss of profit (pro-
vided it is not too remote) as well as its detrimental icliancc.iire 'reliance'
provisions may well give rise to some difficulty in practice; for example,
it may he no easy task for the third party to prove that the pronhisor was
'awaic' of its reliance or that the promisor could reasonably he expected
to have foreseemi that the third party would so rely. It is in order to avoid
tiiCsL' e vidential difficulties that a tii d l)rrty should COflhliltIllicate his
assent e xpressly to the promisor.

However it is open to the contracting parties to agree to rescind or vary
the contract without the consent of the third party by reserving to them-
selves in their contract the right to do so (s.2(3)(a)). Thke a case in which
a construction contract between an employer and a main contractor
makes provision for variations of the works in certain circumstances.
There is an obvious advantage in ensuring that any third party who
acquires tights under the contract is bound by any such variation, 'Ihe Act
makes it possible for the contracting parties to ensure that such a party
is hound by making a ppropriate provision in tire Contract itseif.I]re i rein-
skm of such a esci va(inn will make tire right of tire third Party i atiiei vul
nerable hut, given that it is open to tire contracting parties to exclude or
limit the right of tire third party, it was thought that it must follow that
they ought to be able to withdraw or vary the right of the third party pro-
vided that the power to withdraw or to vary is set out in tire contract itself.
It is also open to the contracting parties to agree that the third party's
right to enforce the term shall clystallise on tire occurrence of an event
other than those stated in section 2(1) of the Act (see s.2(3)(h)). For
example, it is open to the coiiti acting parties to provide in their contract
that they can vary or cancel the contract until such time as the third party
notifies them of his assent in writing.

'lhc court (or, as the case may be, arl)jtral tribunal) is given a po\ver to
dispense. with tile third party's consent where that consent cannot be
Obtained because the whereabouts of the third party cannot reasonably
he ascertained or he is mentally incapable of giving his Consent (s.2(4))
or \vheie it cannot be ascertained whether the third party has in fact relied
on the Contract (s.2(5)), 'lire court or arbitral tribunal may impose condi-
tions on any such dispensation including 'a condition requiring the
payment of Compensation to the third party' (s.2(6)).
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7.10 The Defences Available to the Promisor

The right which the third party acquires is essentiall y the. right to enforce
the term of the contract subject to the defences which would have been
available to the promisor had lie been sued oil contract by the
pronusee. 'ilie third party stands in no better situation than the promisee.
Thus section 3(2) of the Act slates that

'the promisor shall have available to him b y way of defence or set-off
an y matter that

(a) arises hour or in connection With tire contract and is relevant to the
term, and

(b) would have been available to him by way of defence r set-off it
the proceedings had been brought b y the promisee.'

'l'he Law Commission rejected the argument that s.3(2) should also apply
to counterclaims on the ground that it would have been 'misleading and
unnecessarily complex' to include counterclaims within the subsection.
The reason for this is that a counterclaim may possibly exceed (lie value
of the third party claim, in which case the effect of the counterclaim would
be to impose a burden on the third party (in that its claim against the
pm omisor would be subject to a counterclaim against the promisee which
exceeded the value of the claim brought by the third party against the
promisor). All example may illustrate the point. Suppose that A and B
agree to confer a right of action on C. B fails to perform iii accordance
with the contract so that (' now has a claim against 13 for £5(K)0 in coti-
sequence.Assumc further that 13 has a counterclaim against A for £10,000.
B cannot rely on that counterclaim in ( "s action to recover £5000. File
reason for this is that C would be worse off if B could do so (in that (
would then he subject to a liability to pay £5000 to 13). The aim of the Act
is to give the third party a right of action in certain circumstances, it is
not to alter the rule that a burden cannot be imposed oil third party
without the latter's consent. 'lire countet clam problem could have been
dealt with by providing that B could rely oil counterclaim provided
that it (lid not exceed tire value of C's claim but it was thought by the Law
Commission to be too complex to insert such a provision into the Art,
'I Iris exclusion ol counterclaims from Section 3(2) ma y make it important
to distinguish between a set-off and a counterclaim.

Once again the contracting parties Carl contract (lilt of this provision
and they call do so in either direction. They call within the
contract an express provision to the effect that the promisor may not raise
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any defence or set-off that would have been available against the
promisee (s.3(5)). Such a clause will have the effect of reducing the uticer-
tam ty for the third party, particularly in the context of a construct ion
contract where there is a grant to subsequent owners of the building of
Contractual rights to have defects in the building repaired where the
defect is attributable to the default of the builder. The value of the right
to the subsequent owner could he devalued significantly if the contractor
was able to set-off against the third party claim any defences that the orig-
inal contractor had against the employer. 'Ilus, where it has the bargain-
ing power to do so, it may be possible for the employer to require the
contractor to give to the third party a right of action which is not subject
to any set-off or defences which the contractor has against the employer.

Conversely it is open to the contracting parties to include in their con-
ti act an express ter Ill which makes the third party's claim subject to all
defences and set-offs that the promisor would have had against the
promisee (that is to say, whether or not they arise from or in connection
with the contract and are relevant to the term) (s.3(3)). Iii this instance
the third party's right is obviously much more vulnerable.

III
	 to the third party's claim being subject to defences and set-

offs which would have been available to the promisor in all brought
by the promisee, the third party's claim is also subject to the defences,
counterctainj i s (not arising fioni the contract) and set-offs that would have
been available to the proniisor had the third party been a party to the
contract (although it is also possible for the parties to agree all
term that the promisor may not raise these matters against the thirdpart)

, ) (s.3(4)). The prom	 uisor is entitled to bring counterclaims into
account when the counterclaim is against the tlurcl party himself on tile
ground that there is no question here of making the third party worse off
as a result of the counterclaim (in that, if the counterclaim succeeds, tIne
third patty owes the sunni claimed to It prunnsor ill 	 event).

Where the thud party seeks to avail himself of all 	 or limita-
tion clause (or conceivably some analogous clause) ill 	 to pro-
ceedings brought against him, he may do so only to the extent that he
could have done so had he been a party to the contract (s.3(6)). III

words, where the exclusion clause is invalid as between the two cuntn act-
ing parties, it will also he invalid when relied upon by the third pat tv.

7.11 Avoiding Double Liability

As we shall see (7.14) the Act does not impinge upon the promisee's rights
under the contract. So both the promisee and the third party may now
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have an action against the promisor. Steps have therefore been taken to
reduce, not ehnunate, the possibility of double liability on the part of
the ptoIiilS(ir. \VhC[L' (lie third part y has recovered damages from the
promisor, the pi oniisee's claim for is likely to fail on the ground
that the promisee has suffered no loss. More difficult is the case where
tile prom isce has sued and recovered damages from the promisor and the
third party then brings all against the proinisor. The Act seeks to
deal with this issue in section 5 which provides that where a term of the
contract is enforceable by a third party in accordance with section 1 of
the Act, and

'the promisee has recovered from the promisor a sum in respect of

(a) the third party's loss in respect of the term, or
(b) the expense to the piornisce of making good to the third party the

default of the promisor.

(lien, iii any proceedings brought in reliance on that section by the third
party, the court or aibitral tribunal shall reduce any award to the third
party to such extent as it thinks appi opriate to take account of the sum
recovei ed b y the promisee.'

'[tic aim ot this provision is clearl y to protect (lie proniisor against
double labilit y. It does not deal wit hi the question whether or not the
pronlisci.' can be compelled to aCCOL[lll to the third party for the
sum which it has recovered from the promisor That question will have
to be answered b y the courts applying common law (or equitable)
priieiplc.s.

7.12 Exceptions to the New Third Party Right of Action

iii the absence of a saving provision, the 1)99 Act had the potential to
cause diflicul Iv liv ruth ig across some existing legislative schemes and SO

result in a distribution of rights and liabilities other than that intended by
those who devised the original statutory scheme. In order to avoid this
liappenmtt a provision has been inserted into the Act which states that
the light party right conferred by section 1 does not apply in certain sit-
uations (see s.6). For example, section I confers no rights oil third party
in the case of a contract oil bill of exchange, promissory note or other
negotiable instrument (s.6(1)). Nor does the section 1 right apply to con-
tracts for the carriage of goods by sea (ss.6(5), (6) and (7)) or to various
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contracts which are governed by certain international transpor t conven-
tions (s.6(8)),

7.13 Preserving Existing Exceptions

One further effect of the Act will be to reduce the practical significance
of many of the pre-1999 exceptions to the doctrine of privily. But it is very

important to note that the Act does not repeal or abolish these excep-
tions. Oil contrary. section 7(1) of the Act states that section 1 does
not affect any right or remedy of a third party that exists or is available
apart from this Act'. Lqually section 4 of the Act provides that the cre-
ation of the. new third party right of action shall not 'affect any right of
the proinisee to enforce any ici an of the contract'. So the old exceptions
together with the right of the promisec to bring it claim have been
preserved, albeit that one might expect their practical significance to
diminish somewhat. That said, there may still he cases in which it is
necessary to consider the relative merits and demerits of the different
ways of conferring enforceable rights oil third party. In the following
sections (7.14-7.21), consideration will be given to the rights of the
promisee and the existing exceptions to the doctrine of privily and an
attempt will be made, where appropriate, to aSSeSS their likely signiticitlick:
after the Act.

7.14 Rights of the Promisee

As has been noted. section 4 of the 1999 Act expressly preserves the right
of the promisee to enforce any term of the contract. Suppose that A and
B enter into a contract Ur1(h('r which, in return for some act to be per-
formed by B, A agrees to pay £50 to C. A failure by A to pay the £51) to
C will constitute a breach of contract between A and B. What remedies,
if any, does H have against A in such a case? There are at least four pos-
sible actions which B could bring against A.

The first possibility is to bring an action for damages foi hi cacti of con-
tract. 1 he difficulty here is that B does not appear to have suffered ally
loss as a result of A's breach and SC) his damages are likely to be nominal
(although it the £50 was to he paid to discharge a debt owed by B to C
then B might he entitled to more than nominal damages; see Windcyer i
in Coil/s v. liaçot's Executor (1967) 119 CLR 460,501-2 and see also the
discussion of Linden Gardens Trust Ltd v. Len esta Sludge Disposals Ltd



Third Party Rights 153

11994] 1 AC 85 and Darlington Borough Council V. Wilt.rhicr Northern Lid
[1995] 1 WLR 68, below). But even if B could recover substantial
(laniages, this would he of no avail to C because the damages recovered
by B would be held oil own behalf and 1101 oil of CSo B would
not be under any obligation to give any portion of the damages recov-
ered to C (although in the case of 

it debt owed by B to C, B would remain
liable to repay the debt).

	

Secondly, B could seek to recover damages oil 	 of C. The practi-
cal need for It to seek to recover dama g es oil 	 of (.' has been con-
siderably reduced by the enactment of tile 1999 Act. But in a case in which
the third party does not have, a right of action under the 1999 Act, the
preonisec may still wish to site and attempt to r ecover damages oil
of the third party. Fm therinore, the fact that the third patty has,been given
a stat utor right of action lot damages clues not absolve the law from
laying down principles which determine the promilisce's entitlenient to site
and recover damages. Sonic authority for the proposition that a promisee
call 	 damages o il 	 of a third party was provided by I .ord
Denning in the Case oh Jackson v. Horizon flu/u/a vs [1975] 'I WLR 146$.
In this case the claimant entered into it with the det 'emidaiits undem
which the defendants pi omised to provide the claimant and his family
with a holiday of a certain standard-The holiday did not comply with the
promised standard and tile defendants admitted that they were in breach
of contract (the I .aw Commission appear to he of the view that the family
members would now be able to sue in their own right under si (1)(b) of
the 1999 Act (sec paragraph 7.40 of the report) but it is suggested that
the position is less than clear-cut). 'Ihe claimant was awarded damages of

£1100, which included tSOO for 'mental clislress'.The defendants appealed,
alleging that the damages awarded were excessive. The appeal was dis-
missed but the ratio of the decision is unc1eir. James n dismissed the
appeal, apparently on the ground that £500 was the correct figure to co m-
pensate the claimant for the loss which he had suffered (presumably his
loss had been increased as a result of his witnessing the disti css and dis-
appointment suffered b y the other members of his family). Orr i . 1 simply
concurred. However Lord Denning took a more radical approach. lie
held that £500 was excessive it it was regarded solely as compensation for
the claimant's own loss. But he nevertheless upheld the award oil
ground that the claimant could recover, not only in respect of his own
loss, but also in respect of the losses suffered by the rest of his family; the
latter compensation being held b y the claimant oil for the rest of his
family. Lord Denning instanced oilier examples where such a principle
could operate: a vicar making a contract for a coach trip for the church
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clioii, a host making a contract with a restaurant for dinner for himself
and his friends. Ii] all such cases Lord Denning thought that the con-
tracting party could, in the event of breach, recover damages on behalf
of himself and the other members of the group.

However, the view of Lord Denning was disapproved by the House of
Lords in Woodar Investment Development Lid V. Wuupt'y Construction
UK Ltd [1980] 1 WLR 277. Purchasers of land agreed to pay £850,000 to
the vendors and V50,000 to a third party oil of the contract.
One question which arose was whether, if the purchasers were in breach
of contract, (he vendors couki recover damages in respect of the £150,000
Payable to the tiurci party (the liii id party would pi obab! now have a
direct light of action under s.1(1)(h) of the Act, see paragraph 7.49 of the
Law Commission report). In considering this issue, the I louse of Lords
took the opportunity to disapprove oft he j udgnient of Lord D enning in
Jackson. They did not disapprove of the result of the case; that was justi-
fied on the ground that the damages awarded did in fact represent the

loss which the claimant himself had suffered. But they established in clear
terms that English law does not allow a claimant to recover damages on
behalf of a third party (although see the criticisms levelled against
t400dar by Dillon i in Forsier v, Silverasere Golf and Equestrian Centre
Ltd (1981)  125 SJ 397, where he stated that the rule which it established
was 'a blot oil law and thoroughly unjust'). It is, however, 111) 1 )01 taut
to note that Lord Wilberforce did not shut the door completely on Lord
Denning's proposition; he left the door slightly ajar by saying that Jackson
could possibly be supported as

'an example of a type of contract, examples of which are persons con-
tiacling for family holidays, ordering meals in restaurants for a party,
hiring a taxi for a group, calling for special treatment.'

'1 his 'special treatment' would he that the contracting party could recover
damages on behalf of the group. However, no appellate court has yet
applied this special treatment'.

On the other hand, a recent line of cases involving construction con-
tracts appears to east some doubt upon the generality of the principle that
damages cannot be recovered for loss actually suffered b y a third party.
The fact situation in these cases is essentially as follows. 'Ilie defendant
enters into a contract with the claimant for the construction of a building
by the defendant. The building subsequently proves to be defective. The
claimant no longer has (or never had) a proprietary interest in the build-
ing, which is now in the ownership of a third party. The third Party had at
the time no direct claim in contract against the builder, nor did it have a
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claim in tort (as a result of the decision of the 1 louse of I .ords in 1) & I"
Estates Ltd v. Church Commissioners for England and Wales 11989] AC

177). So the vital question was: could the claimant recover damages for
breach of contract from the defendant? Such a claim runs into the obvious
difficulty that the claimant has not suffered a financial loss either because
the building never belonged to it or because the building no longer
belongs to it, having been sold by it to the third party for full market value
((he defect being latent at the time of sale). These difliculties were,
however, swept aside by the House of Lords in Lindemi Gardens Rust Lid
V. 1.emzesja Sludç'c Disposals Ltd 11994] I AC 85 and by the Court of
Appeal in i)urhmigion I.?orotit,'Ji Council v. Wifishier Northern Ltd [1995]

1 \Vl.R 68, in both of which the claimant was awarded substantial
damages (note that iii both cases, for the reasons given abd yc at 7.6, it
would appear that the third parties would not have a right of action wider
the 1999 Act so that the scope of the right of the promisee remains very
much a live issue in this context).

In i.inde,r Ga,lc'n,v, Lord Irownc-Wilkinson stated that the case fell
within all to the general rule that a claimant can onl y recover
damages for his own loss. That exception was based oil decision of the
House of lords in The Albazero [1977] AC 774, 847 where Lord Diplock
stated that:

'iii a commercial contract concerning goods where it is iii the conteni-
plation of the parties that the proprietary interests ill the goods may be
transferred from one owner to another after the contract has been
entei cd into and before the breach which causes the loss or damage to
the goods, an original party to the contract, if such he the intention of
them both, is to he treated in law as having entered into the contract
for the benefit of all persons who have or may acquire all in
the goods hc'fore they are lost or damaged, and is entitled to recover
by way of damages for breach of contract the actual loss sustained by
those for whose benefit the contract is entered into.'

This principle, Lord Browne-Wilkinson held, was capable of being
adapted to a contract for the construction of a building where it was in
t ile contemplation of the parties that the innldine, was going to he occu-
pied, and possibl y purchased, by a third Party and there was a prohibi-
tion oil assignment of the benefit of the contract without the consent
of the defendants, thereby making it foreseeable that the third party
would he unable to bring a claim itself. But this principle cannot explain
the outcome in Darlington where there was no change in ownership of
the property and there was no prohibition on assignment. The reasoning
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in Darlington is very much open to question. fliere are two issues which
need to he separated out here.'Ilie first is: who has suffered the loss? And
the second is: how should that loss he measured? A respectable argument
can be made out that the loss is truly that of the claimant in that he did
not receive the bargain for which he had contracted with the builder (this
is essentially the argument of Lord Griffi(hs in Linden Gardens, on which
see McKcndrick, 1999). If this is so, the damages should belong to the
claimant and the Court should seek to ascertain the loss which it has suf-
fered. But Lord Browne-Wilkinson and the Court of Appeal in Darling-
toll appeared to be of the view that the loss was truly that of the thu (I
party (and the Court of Appeal lit even went so far as to hold
that the contracting party held the damages on trust for the third party).
The principle enunciated by Lord Browne Wilkinson call 	 confined to
cases in which there is it in ownership of the property (although
why, as a matter of principle, should it be so confined'?), but Darlingion
cannot he so limited and it appears to be on a collision course with
Wood/ar.

'Ibis inconsistency with Woodar became all the more apparent when
the Court of Appeal in Alfred McAlpine Construction Ltd V. I'analoft/i
IM (1998) 88 BlR 67 held that the ability of a claimant to recover
d:tin:iges in respect of a loss suffered by a third l )IrIy was ill fact (lepcfl-
dent upon the intention of the parties at the Lime of entry into the
contract. If it was their intention that the claimant recover substantial
damages oil of the third party, then effect should be given to that
intention and the claimant should he accountable to the third party for
the damages which he receives. One difficulty with this view is that the
rule that a contracting party can only recover in respect of his own loss
and not the loss of a third party appears to be a rule of law and not one
based oil the intention of the parties. It is probably it offshoot both
of the principle that damages are awarded to compensate it claimant for
the loss which he has suffered and of the privity rule in that it prevents
the third party obtaining indirectly what he cannot obtain directly. That
said, is the rule, mandatory or Can the parties contract out of it? If A and
B enter into a contract and they agree that any bicach by A will have a
detrimental effect on C and that B should he entitled to sue and recover
damages oil of CT, why should the law refuse to give effect to (hat
agreement! When privily was operated strictly by the courts, they may
well have been reluctant to accede to an argument which effectively out-
flanked privity and the House of Lords in Woodar appeared to be of the
view that the rule could not he contracted out of in this way. But now that
privity is generally seen to be a doctrine which is both commercially
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Inconvenient and unjust, there seems no reason not to give effect to the
agreement which A and B have voluntarily coilelLidecI. TI A has agreed to
pay damages to 13 oil of C, effect should he given to the agreement.
If it is the case that the parties can contract out of the rule that a con
tracting party Cannot sire and recover damages oil of a third pLrty,
how likely it is that the contracting patties will have such an intention
and, further, be able to persuade a court that such was their intention?
Where the parties are commercial parties who have been legally advised,
such an in terilion may be discernible. But even in conrrner cial contracts
the creation of it direct contractual relationship between the third pal (y
and one of the contracting parties or a clause issigniirg to the third iHty
tire right ,., of one of the contracting parties (as was the case in I)arling-
t(i) may make it difficult to persuade a court that the intention of the
parties vas that one contractin g party should be entitled to sue and
recover damages oil of the third party. In such it it call be
ar gued that the right of the third party is its right as assignee and its direct
right of action; it is not it right to have it contracting party sue and recover
damages on its behalf (although in Darlington the promisee was effec-
tively allowed to recover in respect of tire third party's loss, notwith-
standing the assignment clause).

Thirdly, B could seek an order of specific performance against A (that
is an order of (lie court that the promisor carry out his promise). Ihis was
Of course What happened in Bc.rithk v. I3csii'ick (7.2 above). But now that
in a case such as Reswick C is likely to have air action for damages under
the 1999 Act, it may be harder for the promisee to demonstrate that
damages would not he an adequate remedy and, if damages are not inad-
equate then specific performance ma y riot be ordered (see further 21.9).
This be"'(,' the case, one effe ct of the 1999 Act may he to diminish the
likelihood of it promisec obtaining a specific perlornirince order (although
it could be argued that such it 	 is. in fact, contrary to the clear
voids of section 4). But, even if It entitled to specific performance, it

should he rioted that there does not appear to he any procedure by which
(' can compel It to site A, so that U could refuse to site A and thereby
leave U without it remedy. If tire promise which It seeks to enforce is a
negative one then 13 can, in an appropriate Case, claim an injunction to
restrain tire tlr reitenech breach of contract b y A (see further 21.10).

hnall, if the promise made by A to 13 is a promise not to site (', and
A, nevertheless in breach of contract with B . commences an action against
C, B can ask the court, in its discretion, to slay the proceedings against C
(Snelling v. Jo/iti G Snelling [1973] Qit 87, but contrast Gore v. Vai' Der
Lw,,, [l967J 201131 ).
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7.15 Collateral Contracts

Turning now to the pre-1999 exceptions to the doctrine of privily, one
exception which was employed on a number of occasions by the courts
was the device of finding a collateral contract between the prornisor and
the third party. The niechanisin now appears rather artificial and its prac-
tical significance is likely to reduce considerabl y in the light of the enact-
ment of the 1999 Act. An example of the device in practice is provided
by the case of Shankli,z Pier Ltd v. Detel Products Ltd 1195112 KB 854.
Contractors employed by the claimants to paint the claimants' pier were
instructed by the claimants to use paint manufactured by the defendants.
The contract to purchase the paint was actually , made between the con-
tractors and the defendants but a representation was made by the defen-
dants to the claimants that the paint would last for seven years. the paint
only lasted three months. It was held that the claimants were entitled to
bring an action for breach of contract against the defendants oil
ground that there was a collateral contract between them to the effect
that the paint would last for seven years, the consideration for which was
the instruction given by the claimants to their contractors to order the
paint from the defendants.

The collateral contract device has also been usefull y employed in cases
Of hire-purchase. In many cases consumers are unaware of the exact legal
technicalities of a hire-purchase agreement. These technicalities ai e that
the dealer will generally sell the goods to the finance house who in turn
will hire the goods to the consumer oil terms. Thus the con-
tracts are between the dealer and the finance house and between the
finance house and the consumer; there is no contract between the dealer
and the consumer (and indeed this is likel y to remain the position under
the 1999 Act SO that the consumer will not generally have a right of action
against the deafer under the 1999 Act). But in Andrews v. Hopkinson
119571 1 QB 229, it was held that the dealer's false warranty as to the road-
worthiness of a car gave rise to a collateral contract between the dealer
and the consumer, thereb y enabling the consumer to bring air
against the dealer for breach of contract.

'1 lie limitation of the collateral contract device, however, is that the
court must be able to find evidence upon which to imply such a contract
and that consideration must he found to support the collateral contract.
'The latter requirement can give rise to sonic difficulty, as is illustrated by
the case of Charnock v. Liverpool Corporation [1968] 1 WLR 1498. 'Ilie
claimant's car was damaged in an accident and he left the car to be
repaired by the defendants' garage, the defendants having promised to
do the repairs reasonably quickly. 'Ilie car was repaired under a contract
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betwecn the claimant 's insurance company and the defendants. But it was
held that the claimant could nevertheless bring all in respect of the
defendant.- , failure to carry Out the repair reasonably quickly. It was held
that there was consideration to Support the collateral Contract because,
although there was no detriment to the claimant, the defendants were
benefited by virtue of the opportunity given to (Item to enter into a
contract with the Insurance company for the repair of the car (note that
'fleitel, 1976, treats this as a case of 'invented' consideration and Atiyah,
1986c, p.223 argues that this is a case of 'fictitious consideration' because
the 'real' consideration was supplied by the insurers and not by (lie.
claimant).

7.16 Agency

It would cause great commercial hardship if it businessman who
appointed an agent to enter into a contract on his behalf was prevented
by the doctrine of pi ivity from suing upon that contract himself. So the
doctrine of agenc y exists to give the businessman such a right of action.
An agency relationship arises where one party, tile agent, is authorised by
another, the principal, to negotiate and to enter into contracts on behalf
of the principal. Once all agency relationship is created, the agent is
thier cb\ aLit liorised to commit the principal to contractual relationships
With third parties. Agency is now a specialised area of law and we will not
deal with it in this book, except to give a very brief account of the rela-
tionship between agency and privity (for fuller consideration of the doc-
trine of agency see Ireitel, 1999, ch. 17). When tile agent discloses to the
third partv that lie is acting as an agent of it principal and lie concludes
the contract within the scope of his authorit y, the general rule is that the
contract is made hetwcn the principal and the third part y and the agent
cannot sue cr be stied on the contract. Such it transaction is not generally
regarded as an exception to tire doctrine of privity because the function
Of the agent is to negotiate the contract on behalf of his principal and
once lie has clone that lie 'drops otit of the pictnre, leaving his princip:d
as the true party to the contract.

I loss ever there are certainaspects of the law of agency which appeared
to Ilout the traditional doctrine of privity. One such aspect is the rule that
a pm incijial ma y, in certain limited circumstances, sue upon the contract
even though the agent has not disclosed to the third party that he is acting
as an agent for the principal (see Treitel, 1999, pp.673-6). In these situa-
tions tile third party callfind himself in a contractual relationship with a
person of whose existence he was blissfully unaware at the time that he
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entered into the contract. The ability of a principal to ratify the unau-
thorised act of his agent is also said to be all to the doctrine of
privily (see Treilel, 1999,1)[).608--72). In should be noted that the 1999 Act
will not confer rights oil principal in either of these two cases because
he has not been 'expressly identified' in the contract itself, so that both
cases will continue to he governed by the common law rules.

Another case which does not conic within the 1999 Act and which is
extremely difficult to reconcile with the traditional doctrine of privity is
the controversial case of Watteau v. Pen wick (18931 1 ()B 346. 1 i this case
the agent, who was the manager of it house, Was piollibited by his
principal (the owner of the public house) from purchasing cigars on credit
for the purpose of the business. Despite this prohibition, the agent pur-
chasbd cigars in his own name oil from the claimants, who were
unaware of the existence of the principal and therefore unaware of the
prohibition placed upon the agent. It was held that the Principal was nev-
ertheless hound by the contract and was liable to the claimants, The ratio-
nale of the case appears to be that the principal, by emplo y ing the agent
as his manager, was regarded as having given the agent the authority
Which was usually given to managers of a public house, which included
the authority to purchase cigars. Further, the agreement between the prin-
cipal and agent, under which the agent's authority was restricted, was not
binding on a third party who was unaware of that icstriction. So the pm in-
cipal was hound. But Waueau demonstrates that agency and privity were
always rather strange bedfellows. It was highly anomalous that the exis-
tence of an agency relationship could enable a claimant to sue a defen-
dant who expressly disavowed any intention to benefit the claimant third
party, whereas privily, in cases such as Tiveddle v. Atkinson (see 7.1).
prevented a claimant third panty front a defendant who had
expressly declared an intention to benefit the claimant. The 1999 Act has
largely removed this anomaly hut it has not removed the iiccd to i ely on
the rules of agency law because the latter rules confer rights of action on
third parties (whether the third party he the principal or the person with
whom the agent has dealt) in a wider range of circumstances than does
the Act.

7.17 The Trust Concept

We have already noted that if A and B enter into a contract under which,
in return for some act to be performed by B, A agrees to pay £50 to C, a
failure by A to pay (lie £50 to C will constitute a breach of contract
between A nd B (see 7.14). There is no doubt that, in such a case, B has
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a right to site A for breach of contract. A furthcr question which may be
asked is: in what capacity does B hold his contractual right to sue A for
breach of contract? 'l'hc answer to this question would appear to be an
obvious one, namely that lie holds it in his own capacity and for his own
benefit. An alternative answer, however, is that he holds his contractual
right to site A oil 	 for the benefit of C. A trust is all
enforceable in equity, by which a Person, the trustee, holds property on
behalf of another, the beneficiary. In this case the subject matter of the
II 1151 is the right of 13 to site A for breach of contract and that right of
action can he held by 13 oil for C (it is often referred to by lawyers
as a 'trust of the promise'). 'Ilic property right created b y the trust enables
lie bciielicjai y. C, to enforce the trust in his own name, although he was

not a I M N Y to the original agreement.
Such an analysis was adopted by the I louse of lords in I.cs Affréteiirs

R1iI,Iis V. Walford 11919] AC 801. A term of a charterparty between a
shipowner and a charterer stated that the shipowner would pay a Coln-
mission to the broker who had negotiated the contract but was not party
to the contract. It was held that the broker was a beneficiary of the trust,
the subject matter of the trust being the contractual right of action created
by the pionlise of the shipowner to pay the broker, and that, as the ben-
eficiary, he could enforce the promise. On the facts of Milford, the finding
of an intention to create a trust of the promise appeared to be no moi e
than a fiction designed 10 do JLlstiCe on the facts of the case b y enabling
the broker to sue (he shipowner. The device may have been inelegant and
artificial, but it effectively evaded the doctrine of privity. Indeed, Corbin
argued (1930) that this was a device b y which privity might he discarded
in its entirety when a third party could show that he was thw intended
beneficiary of a promise, and greater use of the trust of a promise device
was recently urged by Mason Cl.  and Wilson i in the high (')ur t of
Australia in '/ride,it General insurance Co Ltd v. MCNjL'ce Bros MY Lid
(1988) 165 CLR 107.

Howcer, since wa/ford was decided, the Eneljsh courts have had a
change of heart and the device is now practically defirnct.'Ihc courts have
undermined the device by insisting upon strict proof of an intention lo
create a trust of the promise (Re SrJu'b,smun 11944] ('ii 83), instead of
treating the requirement of intention as it which simply enabled
(he court to invoke the doctrine, To establish (lie existence of a trust of
the promise it must now be shown that the promisee intended the benefit
of the contract to be enjoyed by the third party ( Vandepitte v. Preferred
Accident Corp. of New York [1933] AC 70) and the promise to benefit the
third party must he intended to he irrevocable. In most cases it is unlikely
that the contracting parties will intend their promise to be irrevocable
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because they will then be dcprived of the ability to change their mind. By
a rigorous insistence LIOfl compliance with these requirements, (lie courts
have rendered this device practically insignificant.

It is interesting to compare the relative advantages and disadvantages
of the trust device over the right of action created by the 1999 Act. The
disadvantage of the trust, ftoin the perspective of the contracting parties,
is that it confers all 	 right oil 	 beneficiary, whereas the right
created by the Act call 	 varied or rescinded by them (within the limits
set out above at 7.9). In this respect the Act offers greater flexibility to
the Contracting parties (hall 	 trust. On the other hand, the third party
may prefer to be a beneficiary of a trust oil 	 ground that his rights are
irrevocable and ate not subject to defences or set-offs which would be
available to (he promisor in ;I 	 brought against him by time promisee.
Where it beneficiary wishes to obtain such all 	 right it may be
that the trust device will retain some practical utility.

7.18 The Role of the Law of Tort

Instead of bringing ;I action, a third party may elect to bring
an action against the promisor in the tort of negligence. Two cases illus-
trate this process (and in both of them it is relatively clear that the
claimant would not have a claim against (he defendant under the 1999
Act). The first is the infamous decision of the House of Lords in Junior
Books ltd v. The Vciiclrj Co Ltd [1 9831 1 AC 520. The defendants were
contractors who specialised in laying floors. The claimants had entered
into a contract with the main contractors for the con-,I i uction of it factory
but they nominated the defendants to lay the factory floor. So the main
contractors sub-contracted the laying of the floor to the defendants.
The claimants argued that flue floor had been laid defectively by the
defendants and claimed damages from them, including the cost of re-
placing the factory floor. Thus they were seeking to he put in the position
in which they would have been if the sub-contractors had laid the floor
in accordance with their contract with the main contractors.il-icre was no
contract between the defendants and the claimants. The contracts were
between the defendants and the main contractors and between the main
contractors and the claimants. Nevertheless, the House of Lords lucId that
the claimants were entitled to succeed in all in tort against the
defendants because of the extremely close relationship between the
parties. The crucial elements in this relationship appear to he, firstly, the
fact that the claimants relied upon the skill of the defendants in laying
the floor, as indicated by the fact that they nominated the defendants to
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do the work and, secondly, the fact that the defendants assumed a respon-
sibility towards the claimants. U is not easy to sec in what respects the
defendants did assume a responsibility towards the claimants because the
contractual relationships between the parties were structured in such a
way that the defendants did not assume any direct responsibility towards
the claimants (and, indeed such a contract structure would appear to
exclude the possibility of any reliance on the 1999 Act, see 7.6). in later
cases courts have held that the assumption of a contractual responsibility
by a sub-contractor to a main contractor makes it very difficult to estal)-
lish that the sub-contractor has assumed an additional obligation in tort
to the clainiuit (see Sin,aan (;d',ieral Conzracthig Co V. 1'ilkun'ton (;'lass
Ltd (No. 2) [I 9881 Q  758).

In an y event Jwnor Books is a highly anomalous case. The damaged
floor was not the cause of pci sonal injury, nor did it damage any other
property of the claimants. Ii was simply the case that the floor was less
valuable than it would have been had the contracts been performed
according to their terms. To allow the claimants to recover ill respect of
such damage in a tort action conflicts with the general rule that, where
the defect simply renders the product less valuable, the claimant's remedy,
if ally, lies in contract (see D & I" Estates Ltd v. Church Commissioners
for Lntla,id and Wales 119$91 AC 177).

Our second case is the decision of the House of Lords in tV/tin' v. Join',',

1199512 AC 207. The defendant solicitors were negligent in the prepara-
tion of a will. 'their negligence took the form of an unreasonable dela y in
drawing up the will. The testator had previously fallen out witlì the
claimants (his daughters) and had cut them out of his will. He was later
reconciled with them and SO lie instructed the defendants to prepare a
new will which was to include bequests of £9000 to each of the claimants.
Unfortunately, the testator died before the new will could be executed.
'1 he claimants brought a claim in tort against the defendants and, by a
hare majority, the House of Lords upheld their claim and awarded them
£9000 each in damages. 'ftc difficult y which (lie claimants encountered
la y in defining the basis and the scope of the duty of care which the delen-
dants owed to them. This issue provoked sharply divergent responses
from their Lordships and it is not necessary to rehearse these arguments
here. We shall only deal with tie case ill so fat as it relates to (he doctrine
of privity. Lord Keith dissented on the basis that to give the claimants a
claim 'would in substance . . . be to give them the benefit of a contract to
which they were not parties'. 'the tort of negligence could not, in his view,
he used to subvert the doctrine of privity iii this way. Lord Goff, in the
majority, also discussed the doctrine of privity. He noted that at that time
Our law of contract was 'widely perceived to he . , , stunted through a
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failure to recognise ajus quaesitwn tertio' (third party right). He described
how the German courts could have recourse to a doctrine called 'Vertrag
mit Schutzwirkung für I)rittc' (contract with protecti v e effect for third
parties) to deal with a case such as the present. But he concluded that the
doctrines of consideration and privity presented serious obstacles to an
English court leaching the same conclusion. In his view, White v. Jones
was not a 'suitable occasion for reconsideration of doctrines So funda-
mental' as privily and consideration. Privity of course has since been
reconsidered by Ilie Law Commission but the 1999 Act will not extend to
the White v. Jones type case for the simple reason that the promise of the
solicitor to exercise reasonable care in preparing a will was not a promise
to confer a benefit on a third party within tire meanin g of s.l (1)(b) of the
Act-So it is still the case that a remedy on the facts of the case can only
be found through the law of tort.

In the end, Lord Golf was driven by a concern for 'practical justice' to
allow the claim to succeed in tort and he could see 'no unacceptable cir-
cunivcntion of established principles of the law of contract' in permitting
the claim to succeed on this basis. While the result in White v. Jones may
he acceptable, the reasoning of the court suggests that there is something
amiss in the foundations of our law of obligations. All three judges in the
niajority gave different reasons for their conclusions (and, indeed, the fact
that the case did not fit within existing principles and that there was
nothing 'sufficiently special' about the position of the defendant solicitors
was the basis of the dissenting speech of Lord Mustill). For the majority.
Lord Goff found for the claimant for reasons of 'practical justice', Lord
Browne-Wilkinson thought the claim was a species of I/ed/ev Byrne v.
He//er [1964] AC 465 liability (see 13.6), while Lord Nolan allowed the
claim to succeed because, on the facts of the case, there was an extremely
close relationship between the parties. While it is difficult to ascertain the
ratio of White v. Jones, it is clear that the principle which it establishes is
of limited application (I orcl Goff, for example, confined it to 'testamen-
tary dispositions' so that it has no application inter vivos). However
limited the principle may be, it should be noted that the effect of grant-
ing the claimants a remedy in tort was to put theni in the position which
they would have been in had the contract between the defendant and the
testator been performed b y the defendant according to its terms, iiotwiih-
standing the fact that the claimants were neither privy to that agreement,
nor had they provided any consideration.

The tort action therefore provides only a limited exception to the doc-
trine of privity. The most obvious limitation is that the promisor must have
been negligent; it would not avail the claimant in Tweddle v. Atkinson,
where the defendant was not negligent but simply refused to carry out
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his promise..iTte second limitation is that there must be an extremely close
relationship between the claimant and the defendant in order to lustily
the imposition of it dut y of care upon the defendant.

7.19 Assignment

We have already seen that, if A and B cuter into a contract under which,
in return for sonic act to be Performed by ft A agrees to pay £50 to C, C
was, prior to the 1999 Act, prevented by the doctrine of privity from suing
to enforce the right to payment. 1 lowever, irrespective of the 1999 Act, if
B validly assigns to (' his contractual rights against A. then, provided the
assignment has been validly made. C. may sue A for the nione v.

Although at common law it was not possible to assign rights ,r it can
be assigned in equit y or tinder s.l 36(1) of the Law of Property Act 1925
(for the detailed requirements of each method of assignment see Treitel,
1999, ch. 16). The principal disadvantage of assignment from the perspec-
ive of the assignee is that any defence which would have succeeded

against (lie assignor will also succeed against the assignee: the assignee
takes 'subject to equities'.

The relationship between assignment and the 1999 Act has already
been mentioned (see 7.. 1.sseritialIy the question which the courts will
have to answer is whether the fact that the third party has taken all

 of the promisce's rights means that third partv does not acquire a
third party ri g ht under the Act but only such rights as he acquires tinder
the assignment. The answer to this question would appear to depend ulti-
niately on the intention of the parties.

7.20 Negotiable Instruments

A negotiable instrument is it t y pe of written promise under which the
rie,lit to en force that promise may be transferred either b y delivery or by
delivery and indorsement of the person to whom (lie debt was payable.
[he principal categories of negotiable instruments are bills of exchange,
cheques and ploulissol-V notes. For example, it cheque is it written order
by it pcison (the drawer') to his bank ('the (lrawce') to pay on demand
it stated sum of money to a named person. Now that person can transfer
the cheque to another party and that third party can demand payment
from the hank, even though he was not privy to any contract with the
bank and has not himself furnished the bank with any consideration. The
advantage of a negotiable instrument its compared with an assignment is
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that a bona fide holder for value who is Without notice of any defect in
the title of the transferor obtains a good title and is able to demand
payment and therefore does not take 'subject to equities'. Negotiable
instruments are expressly excluded from the SCOPC of the 1999 Act
(s.6(1)).

7.21 Statutory Exceptions

There are a number of statutory exceptions to the doctrine of pi ivily
which pie-date the 1999 Ad. These exceptions have no coherent
i ationale but are largely responses to the exigencies of the nluincnt and
they are expressly preserved by the 1999 Act. The importance of these
statutory exceptions should not be underestimated. One commentator
(Flannigan, 1987) has remarked that

'hut for the statutory exceptions, the doctrine of privily would undoiiht-
edly have been abolished long ago Upon it having become widely
appreciated that, for example, third parties had no right to the proceeds
of life insurance policies taken out for their benefit.'

Thus Section 11 of the Married Women's Properly Act INS 2 states that
where a man has insured his life for the benefit of his wife and children,
the policy shall create a trust in favour of the objects therein named. 'Ihird
parties have been allowed, iii certain circumstances, to soc oil or
marine insurance policies (Marine Insurance Act 1906 s.14(2)) and an
injured third party may recover cOlilpeilsation from the insured's
insurance company once he has obtained judgment against the insured
(Road Traffic Act 1972 s.148(4)). Section 56 of the Law of Property Act
1925 provides that

'a person may take an immediate or other interest in land or other
property, or the benefit of any condition, right of entr y, covenant or
agreement over or respecting land or other property , although he may
not be named as a party to the Conveyance or other instrument.'

Finally, under section 2 of the Carriage of Goods by Sea Act 1992. a
person who becomes the lawful holder of a bill of lading shall, by virtue
of becoming the holder of the bill, have transferred to and vested in him
all rights of suit under the contract of carriage as if he had been a party

to that contract from the outset (similar principles apply to sea waybills
and to ships' delivery orders) (see also ss.6(5)—(7) of the 1999 Act).
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7.22 A Further Common Law Exception?

Finally, is it still possible for the judiciarN to create a further common law
exception to the doctrine of privily? ( IlVCfl the enactment of the 1999 Act,
the practical need for the creation of a further exception has diminished
substantially but the Law Commission were careful to State in their report
that the Act is not designed to freeze the common law in its pie-Act posi-
tion. One area in which such judicial developnient may yet take place is
in 11w Lurymedon t ype case (see 7.2). As we have noted. Lord Goff in
I/u' Multkuiai i ceo nised that the development of the law may not yet
he complete and that the COt] rts may develop a 'tully-fledged exception
to the doctrine of privity of contract' in these cases. This step was in fact
taken by the Supreme Court of Canada in (lie seminal case of London
Drugs Ltd v. Kuenhe & Nagel international Ltd (1992) 97 DLR (4th) 264,
where the majority of the court chose not to adopt a Luryinedon type
analysis but instead held that employees were entitled to take the benefit
of a contractual limitation clause contained in it between their
employer and the claimants if (i) the limitation of liability clause either
expressly or imphiedly extended its benefit to the emplo yees seeking to
rely oil and, (ii) the emplo yees were acting in the course of their
employment and had been performing the very services provided for in
the contract at the time at which the loss was suffered. There is much to
he said for this approach and the 1-louse of Lords is not precluded from
adopting it by virtue of the enactment of the 1 999 Act.

7.23 Interference with Contractual Rights

Finally it is necessai y to return to it made at tile beginning of this
chapter in relation to the general rule that a thu d party cannot he sub
jected to a burden by it contract to which he is not a party (a matter not
regulated by the 1999 Act). Notwithstanding this rule, it

	 between
two parties may in fact impose certain obligations upon it

	 party. The
first such obligation is that it ii ty most not seek to persuade one
contracting part y to break his contract with the other. 'hiiiis it is it tort for
it third party, without lawful justification, to irlici (crc intentionally or reck-
lessly with it between A and B, either by persuading A to break
his contract with 13 or by preventing A from performing his contract with
B b y the use of some direct or indirect unlawful means. The case of
Lunilev V. G ye (1853) 2 El & 131 216, provides a useful illustration of the
operation of this tort. The claimant was a theatre owner who entered into
a contract with a famous opera singer, Miss Wagner, under which she was
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to sing only at his theatre for a period of time. The defendant, who was
the owner of it rival theatre, procured Miss Wagner to break her contract
with the claimant by promising to pay her more than she was receiving
from the claimant. When Miss Wagner, in breach of contract, refused to
continue to perform at the claimant's theatre, the claimant brought an
action against the defendant alleging that the defendant had induced Miss

Wagner to break her contract with him and that this had caused him loss.
It was held that the defendant had mdcccl comn)jttcdl a tort and the
claimant was therefore entitled to claim damages from the defendant to
compensate him for his loss,

It has also been argued that a thuud party who acquires property in the
knowledge that that property is affected by a contract between two other
Parties is bound by the terms of that contract and may he restrained from
acting inconsistently with the terms of the contract. 'lluis indeed occurred
in (he case of Thik v. Moxhay (1848) 2 I'll The clainriant sold land
subject to a restrictive covenant that the land must not be built upon but
must he preserved in its existing condition. After a number of con-

veyances the land was eventually conveyed to the defendant, who had
notice of the covenant but nevertheless sought to build on the land. It was
held that the claimant was entitled to an injunction to restrain the pro-
posed building. The defendant was therefore hound by an agreement to
wli ich he \aS not it Party simply becatISe he had notice of the covenant
ilic question winch arises is whether this principle applies only within the
rather rarefied atmosphere of land law and restrictive covenants or
whether it is of general application. 'lhc answer is that it is a matter of
land law and, even within the confines of land law, the scope of the prin-
ciple has been narrowed for example, the claimant must now show that
he has retained ownership of other land in the immediate vicinity which
is capable of being benefited by the covenant,

1 lowever the prospect of extending the scope of Talk v. Max/nay beyond
the Province of restrictive covenants was held out b y the Privy Council

cjin Irnol Struf/nco,, Steamship Co v. Dwnjnjon Coal Co Lid [1 9261 AC
108. The owner of a ship chartered her to the claimants for a number of
Summer seasons. 'the owner sold the ship during the winter season. After
-I of sales tire ship was bought by the defendants who, although
aware of the charter-party at the date of purchase, nevertheless refused to
deliver lire ship to the claimants for the summer season.11e Privy Council
held that the defendants were bound by the terms of the charterparty and
granted the claimants an injunction to restrain the defendants from using
the ship in any way inconsistent with the terms of the charterparty.

The result of the case does [lot seem to he entirely unfair. A person
who buys property subject to the rights of third parties will generally pay
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a lower price for the property and, if he could then take advantage of the
rules of l)rR'itY to disregard those rights, he would thereb y free the prop-
erty and be able to sell it at a considerable profit. Nevertheless, it is
difficult to reconcile Sfrathcona with the rule that it contract of hire only
creates pci sonal and not pi oprietary rights and that therefore the pur-
chaser should be free to ignore the contract of hire. Strathcona is there-
fore an extremel y controversial case (see Gardner, 1982 and lettenborn,
1982) and, indeed, iii the case of Port Line Ltd v. Ben Line Steamers Ltd

[19581  2 QB 146, Diplock j said that he thought the case was wi oiigly
decided and refused to follow it (contrast Swiss Rank Corporation \'.

J.II:v Rank ltd [19791 Ch 54$ where Ill owne-Wilkinson i followed
.Strathcona on the giound that it was the equitable counterpart of the tort
of knowing interference with contractual rights). The present standing of
,Stratl:eoi:a is therefore unclear. In Law Debenture Dust Corporation v.

Urn! Caspian Oil Corporation ltd [1993] 1 WL.R 138, 144, Hoffmann J

accepted that 5irnthcona was still good law but stated that the real diffi-
culty was that 'neither the Strathcona case nor the Swiss Batik case make
it entirely clear when the principle applies and when it does not'. Only
two things are clear. The first is that .Strathcoiia does not provide a
panacea for outflankin g the doctrine of privity of contract' (Law Deben-

ture Trust Corporation v. (Ira! Caspian Oil Corporation Ltd (above)) - The
second is that it call onl y apply where the purchaser has actual knowl-
edge of the contract at the time of the purchase and the only remedy
available is an injunction restraining the purchaser from acting inconsis-
tently with the contract. The claimant cannot obtain it specific perfor-
mance order requiring the purchaser to carry out the terms of the contract
(Port line Ltd v Ben Line Steamers Ltd (above) Lao Debenture Trust

Corporation v, Ural Caspian Oil Corporation Ltd (above)).

7.24 Conclusion

The 1999 Act will undoubtedly prove to be it useful tool where two con-
tracting parties wish to confer an enforceable right of action upon a third
party. It is now consftlerahhv easier to do so because a simple clause can
he inserted into the contract giving the third party such a right of action.
Where the contracting parties make their intention clear in relation to
both the existence and the scope of the third party right, substantial dif-
ficulties should he few. On the other hand, where the parties fail to make
their intention clear, difficulties will inevitably arise in deciding whether
or not the parties had all to confer oil third party a right of
action. In many respects freedom of contract is one of the driving forces
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underneath the Act because of the degree of choice which is given to the
contracting parties. Initially the Act will give rise to some uncertainty, pai-
icLilarly in relation to (lie Scope of s.l(1 )(b), but parties who make their

intention clear should have nothing to fear from the Act. 'Ilic Act does
make an improvement to the law in that it reforms a doctrine which many
parties regarded as LilijUst and Commercially inconvenient, and the initial
uncet tainty should be more than Outweighed by the longer-term benefits
which the Act will produce for commercial parties.

Summary

1 The doctrine of privity consists of two distinct rules.
2 The first is that a third party cannot be subjected to a burden by a contract to

which he is not a party.
3 The second was that a person who was not a party to a contract could not claim

the benefit of it, even though the contract was entered into with the object of
benefiting that third party. The latter rule has been substantially modified by the
Contracts (Rights of Third Parties) Act 1999.

4 The 1999 Act gives a third party a right to enforce a term of the contract where
the contract expressly provides he may and where the contract purports to confer
a benefit on the third party. In the latter case the third party right is tiot triggered
where, on a proper construction of the contract, it appears that the contracting
parties did not intend the term to be enforceable by the third party. In both cases
the third party must be expressly identified in the contract by name, as a member
of a class or as answering a particular description but need riot be in existence
when the contract was entered into. The third party need not have provided con-
sideration for his right of action.

5 The contracting parties can rescind or vary the third party right unless the third
party has communicated his assent to the term to the promisor or where the
promisor is aware that the third party has relied on the term or the promisor could
reasonably be expected to have foreseen that the third party would rely and he
has so relied.

6 Unless otherwise agreed, the right which the third party acquires is essentially
the right to enforce the term subject to the defences which would have been
available to the contracting party had he been sued on the contract by the
original contracting party.

7 Where the promisee has already recovered damages in respect of the third party's
loss, the third party's claim may be reduced to take account of the sum which has
been recovered by the promisee.

8 Where, in breach of contract with a promisee, a promisor has tailed to confer a
benefit on a third party, the promisee may bring an action for breach of contract
against the promisor. The promisee may be able to obtain damages, specific per-
formance or a stay of proceedings but the general rule is that a promisee cannot
recover damages on behalf of a third party.

9 There are a number of other situations in which English law does recognise the
existence of enforceable third party rights and these have been preserved by the
1999 Act.

10 In limited circumstances a Court may be prepared to find the existence of a con-
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tract between the promisor and the third party which is collateral to the contract
between the promisor and the promisee.

11 An agent may bring into existence a contract between his principal and a third
party. An agency relationship arises where one party, the agent, is authorised by
another, the principal, to negotiate and to enter into contracts on behalf of the
principal.

12 Where an intention to create a trust can he shown to exist, a promisee may hold
his right to sue the promisor on trust for the third party beneficiary, who can
therefore sue to enforce the promise.

13 In limited circumstances a third party may be able to bring an action in the toil of
negligence against a negligent promisor.

14 There are a significant number of statutory exceptions to the doctrine of
privity.

15 Provided that the relevant formalities are complied with, a promisee may assign
his right to sue the promisor to a third party.

16 A third party who seeks to procure a contracting party to break his crntracl without
lawtui justification commits a tort.

Exercises
1 Explain the relationship between the doctrine of privity and the rule that con-

sideration must move from the promisee.
2 Rachel and Katie go out for a meal at Freddy's restaurant. Katie pays for the meal.

Rachel's ineal is inedible. What remedies are available to Katie? If Katie refuses
to sue, could Rachel sue? (See Lockett v. AM Charles Ltd [1938] 4 All ER 170.)

3 Critically evaluate the Contracts (Rights of Third Parties) Act 1999. How would the
following cases he decided under the Act:
(a) Beswick v. Bcs wick [1968] AC 58
(b) Jackson v. Horizon Holidays [1975] 1 WLR 1468
(c) The Eurymedun [1975] AC 154
(d) White v. Jones [1995) 2 AC 207?

4 What justification is there for giving a third party a right to sue to enforce a term of
the contract when he has provided no consideration for that right?

5 When can the contracting parties deprive the third party of his right to enforce the
term of the contract?


