CHAPTER XXXVI

OF THE MAINTENANCE OF WIVES AND
CHILDREN

388, Order for maintenance of wives and children— 1) [f
anv serson having sutficient means neglects or refuses to maintain
Ms wife or his lesitimate or illegitimate child unable to maintain
itself, the District Magistrate, a Metropolitan Magistrate, a Sub-
divisional Magistrate or a Magistrate of the first class may, upon
~rnof of such neaiect or refusal. order such »erson o0 make a
monthly allowance ror the maintenance or his wile or such chiid, at
such monthly rate, not exceeding four hundred taka in the whole, as
such Magistrate thinks fit, and to pay the same to such person as the
Magistrate from time to time directs.

(2) Such allowancé shall be payable from the date of the order,
or if so ordered from the date of the application for maintenance.

Enforcement of order— (3) If any person so ordered fails
without sutficient cause to comply with the order, issue a warrant
for levying the amount due in manner hereinbefore provided for
levving fines, and may sentence such person, for the whole or any
part of each month's allowance remaining unpaid arter the execution
of the warrant, to imprisonment for a term which may extend to one
month or until pavment if sooner made :

Provided that, if such person offers to maintain his wife on
condition of her liting with him, and she refuses :0 live with him,
such Magistrate may consider any grounds of refusal stated by her,
and may make an order under this section notwithstanding such
offer, if he is satisfied that there is just ground for so doing :

Provided, further, that no warrant shall be issued for the
recoverv of any amount due under this section unless application be
made to the Court to levy such amount within a period of one year
from the date on which it became due.

(4) No wife shall be entitled to receive an allowance trom her
husband under this section if she is living in adultery, or if, without
any sufficient reason, she refuses to live with her husband, or if they
are living separately by mutual consent.
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(3) On proof that any wife in whose favour an order has been
made under this section is living in adultery, or that without
sufficient reason she refuses to live with her husband, or that they
are living separately by mutual consent, the Magistrate shall cancel
the order.

(6) All evidence under this Chapter shall be taken in the
presence ol the husband or father, as the case may be, or, when his
personal attendance is dispensed with, in the presence of his
pleader, and shall be recorded in the manner prescribed in the case
ol summons-cases :

Provided that i the Mavistrate is satishied that he is willfully
avoiding serviee, or willfully neglects to attend the Court, the
Magistrate may proceed to hear and determine the case ex parte.
Any orders so made may be set aside for good cause shown on

application made within three months from the date thereof.

(7) The Court in dealing with applications under this section
shall have power to make such order as to costs as may be just,

(8) Proceedings under this section may be taken against any
person in any district where he resides or is, or where he last resided
with his wife, or, as the case may be, the mother of the illegitimate
child.

Note

Section 3 of the Family Courts Ordinance, 1985 which came into force on 15
- 6 - 853, has put this relief u/s 488 into controversy in view of the fact that the
matter of "Maintenance” has been assigned to the exclusive jurisdiction of the
Family Courts for being entertained, tried and disposed of. But apart from the
wordings "the Family Court shall have exclusive jurisdiction— with regard to
five matters including "maintenance” laid down therein nothing has been stated
expressly in the ordinance as to the ouster of Magistrate's jurisdiction u’s 488. In
this view of the matter I am of the opinion that a Magistrate shall not act beyond
jurisdiction if he attends an application u/s 488, However, at the present the
matter has been settled by the Hobble High Court Division in the case cited

below.

36-
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Of course, the Eamily Courts Ordinance, 1985 being a special statute dealing
with the subject "maintenance” among others, the Magistrates should discourage
institution of such cases with them so that the parties may reap the benefit of the
specizl procedure laid down in the special staute made recently on the subject.

47. DLR Page 18 - Mcher Negar Vs. Mojibur Rahman—

Provisions of this Ordinance are applicable’ not only to the Muslim
Community but also to other communities constituting the populace of
Bangzladesh.

17. D. L. R. Page 18 Meher Negar vs. Mojibur Rahman. —

Provision of the Family Courts Ordinance 1985 have not taken away the
power of a Magistrate to order for maintenance under section 488 Cr. P. C. The
Sessions Judge committed error of law in setting aside the order of maintenance

passed by the Magistrate.

This ruling has overruled the decision of the signgle Bench reported in 42 D.
L.R. at page 150 to the effect that the Magistrate have no jurisdiction to entertain
an application u / 5. 488 of the Cr. P. C. in view of the provision of the Family

Courts Ordinance, 1985,
Past Maintenance : F

Jamila Khantun vs. Rustom Ali. Crl. Appeal No. 21 of 1991 Judgment
delivered on 7. 3. 96 by Appellate Division (not yet reported).

Appellate Division of the Supreme Court held that Muslim women are
entitled to the past maintenance subject to Article 120 of the Limitation Act. The
Court further held that a wife can also claim past maintenance for the child if she
has been supporting the child in the same household without any contribution

from the father whose duty it was to maintain the child.

489. Alteration in allowance— (1) On proof of a change in the
circumstance of any person receiving under section 488 a monthly
allowance, or ordered under the same section to pay a monthly
allowance to his wife or child, the Magistrate may make such
alteration in the allowance as he thinks fit :

Provided that if he increases the allowance the monthly rate of

tour hundred taka in the whole be not exceeded.
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(2) Where it appears to the Magistrate that, in consequence of

any decision of a competent Civil Court, any order made under
section 488 should be cancelled or varied, he shall cancel the ordes
or, as the case may be, vary the same accordingly.

490. Enforcement of order of maintenance— A copy of the
order of maintenance shall be given without payment to the person
in whose favour it is made, or to his guardian, if any, or to the
person to whom the allowance is to be paid; and such order may be
enforced by any Magistrate in any place where the person against
whom it is made may be, on such Magistrate being satisfied as to

the identity of the parties and the non-payment of the allowance
due.

CHAPTER XXXVII

DIRECNOTRS OF THE NATURE OF A HABEAS
CORPUS

491. Power to issue directions of the nature of a Habeas
Corpus.— (1) The High Court Division may, whenever it thinks
fit, direct -

(a) that a person within the limits of its appellate criminal
jurisdiction be brought up before the Court to be dealt with
according to law;

(b) that a person illegally or improperly detained in public or
private custody within such limits be set at liberty ;

(¢) that a prisoner detained in any jail situate within such limits
be brought before the Court to be there examined as a witness in
any matter pending or to be inquired into in such Court;

(d) that a prisoner detained as aforesaid be brought before a
Court-martial or any Commissioners for trial or to be examined
touching any matter pending before such Court-martial or
Commissioners respectively;
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re) that a prisoner within such limits be removed from one
custody to another for the purpose of trial; and

(2) The Supreme Court may, from time to time, {rame rules to
reguliye the procedure in cases under this section.

(3) Nothing in this section applies to persons detained under
anv law for the time being in force providing for preventive
detention.

491A. Powers of High Court outside the limits of appellate
jurisdiction. Omitted by the Criminal Law (Extinction of
Discriminatory Privileges) Act, 1949 (11 of 1950), Schedule.

PART - IX
'SUPPLEMENTARY PROVISIONS

CHAPTER XXXVIII
OF THE PUBLIC PROSECUTOR.

192. Power to appoint Public Prosecutors— (1) The
Government may appoint, generally, or in any case, or for any
specified class of cases, in any local area, one or more officers to ke
called Public Prosecutors.

(2) The Chief Metropolitan Magistrate or the District
\fagistrate, or, subject to the control of the District Magistrate, the
Sub-divisional Magistrate, may, in the absence of the Public
Prosecutor, or where no Public Prosecutor has been appointed,
appoint any other person, not being an officer ol police below such
ranks the Government may preseribe in this behalf] to be public
Prosecutor for the purpose of any case.

493, Public Prosecutors may plead in all Courts in cases
under his charge, Pleaders privately instructed to be under his
direction— The Public Prosccutor may appear and plead without
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any written authority before any, Court in which any case of which
he has charged is under inquiry, trial or appeal, and it any private
person instructs a pleader to prosecute in any Court any person n
any such case, the Public Prosecutor shall conduct the prosecution,
and the pleader so in.sIruZ\cd shall act therein, under his directions.

494, Effect of withdrawal from prosecution— Any Public
Prosecutor may, with the consent of the Court, before the judgment
is pronounced, withdraw from the prosecution of any person either
generally or in respect of any one or more of the offences for which
he is tried; and upon such withdrawal,-

(a) if it is made before a charge has been framed, the accused
shall be discharged in respect of such offence or offences;

(b) if it is made after a charge has been framed, or when under
this Code no charge is required, he shall be acquitted in respect of
such offence or offences.

495. Permission to conduct prosecution.— (1) Any Magistrate
inquiring into or trying any clise may permit the prosecution to be
conducted by any person other than an officer of police below the
rank to be prescribed by the 4[Government] in this behalf but no
person, other than the Attorney-General, Government Solicitor,
Public Prosecutor or other officer generally or specially cmpowckd
by the Government in this behalf, shall be entitled to do so without
such permission,

(2) Any such officer shall have the like power of withdrawing
from the prosecution as is provided by section 494, and the
provisions of that section shall apply to any withdrawal by such
officer.

(3) Any person conducting the  prosecution  may do so
personally or by a pleader.

(4) an olticer ol police shall not be permitted 1o conduct the
prosceution i he has taken any part in the investigation nto the

offence with respect to which the accused is being prosecuted.



: CHAPTER XXXIX
OF BAIL

496. In what cases bail to be taken— When any person other
than a person accused of a non-bailable offence is arrested or
detained without warrant by an officer in charge of a police station,
or appears or is brought before a Court, and is prepared at any time
while in the custody of such officer or at any stage of the
proceedings before such Court to give bail, such person shall be
released on bail :

Provided that such ofticer or Court, it he or it thinks fit, may,
instead of taking bail from such person, discharge him on his
executing a borid without sureties for his appearance as hereinafter
provided : ,

Provided, further, that nothing in this sectioriishall be deemed
to affect the provisions of section 107, sub-section (4), or section
117, sub-section (3).

497. When bail may be taken in case of non-bailable
offence— (1) When any person accused of any non-bailable
offence is arrested or detained without warrant by an officer in
charge of a police station, or appears or is brought before a Court,
he may be released on bail, but he shall not be so released if there
appear reasonable grounds for believing that he has been guilty of
an otfence punishable with death or imprisonment for life :

Provided that the Court may direct that any person under the
age of sixteen years or any woman or any sick or infirm person
accused of such an offence be released on bail.

(2) If it appears to such officer or Court at any state of the
investigation, inquiry or trial, as the case may be, that there are not
reasonable grounds for believing that the accused has committed a
non-bailable oftence, but that there are sufficient grounds for further
inquiry into his guilt, the accused shall, pending such inquiry, be
released on bail, or, at the discretion of such ofticer or Court, on the
execution by him of a bond without sureties for his appearance as
hereinafter provided. -
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(3) An officer or a Court releasing any person on bail under sub-
section (1) or sub-section (2) shall record in writing his or its
reasons for so doing.

(4) If, at any time after the conclusion of the trial of a person
accused of a non-bailable offence and before judgment is delivered,
the Court is of opinion that there are reasonable groundsy for
believing that the accused is not guilty of any such offence, 1t s)mll
release the accused, if he is in custody on the execution by him of a
bond without sureties for his appearance to hear judgment
delivered.

(5) The High Court Division or Court of Session and, in the
case of a person released by itself, any other Court may cause any
person who has been released under this section to be arrested and
may commit him to custody.

497A : Omitted by Ord. IX Ord. 82 w.e. f.15-6- 82
(This section was inserted by L. R. O. Ordn No. XLIX of 1978).

498. Power to direct admission to bail or reduction of bail—
The amount of every bond executed under this Chapter shall be
fixed with due regard to the circumstances of the case, and shall not
be excessive; and the High Court Division or Court of Sessions
may, in any case, whether there be an appeal on conviction or not,
direct that any person be admitted to bail, or that the bail required
by a police ofticer or Magistrate be reduced.

499. Bond of accused and sureties.— (1) Betore any person is
released on bail or released on his own bond, a bond for such sum
of money as the police officer or Court, as the case may be, thinks
sufficient shall be executed by such person, and, when he is released
on bail, by one or more sutficient sureties conditioned that such
person shall attend at the time and place mentioned in the bond, and
shall continue so to attend until otherwise directed by the police
officer or court, as the case may be.

(2) If the case so require, the bond shall also bind the person
released on bail to appear when called upon at the High Court
Division, Court of Sessions or other Court to answer the charee,

S00. Discharge tfrom custody.— (1) As soon as the hond has
been exccuted, the person for whose appearance it has been
executed shall be released; and, when he is in jail, the Court
admitting him to bail shall issue an order of release to the ofticer in
charge of the jailjand. such officer on receipt of the order shall
release him.
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(2) Nothing in this section, section 496 or section 497 shall be
deemed to require the release of any person liable to be detam, lor
some matter other than that in respect of which the bond was
executed.

501. Power to order sufficient bail when that first taken is
insufficient— 1f; through mistake, fraud or otherwise, insufhicient
surcties  have been accepted, or if they alterwards  become
insuflicient, the Court may issue a warrant ol arrest directing that
the person released on bail be brought before it and may order him
to find sulficient sureties, and, on his failing so to do, may commit
him to jail.

502. Discharge of surcties— (1) All or any surcties for the
attendance and appearance ol a person released on batl may atany
time apply to a Magistrate to discharge the bond, either wholly or so
Far as relates 1o the applicants.

(2) On such application being made, the Magistrate shall issue
his warrant of arrest directing that the person so released be brought
before him.

(3) On the appearance of such person pursuant to the warrant, or
on his voluntary surrender, the Magistrate shall direct the bond to be
discharged either wholly or so far as relates to the applicants, and
shall call upon such person to find other sufficient suretiss, and, 1f
he fails to do so, may commit him to custody.

CHAPTER XL

OF COMMISSIONS FOR THE EXAMINATION OF
WITNESSES

503, When attendance of witness may be dispensed with.—
(1) Whenevér in the course ol an inquiry, a trial or any other
proceeding under this Code, it appears to a Metropolitan Magistrate
a District Magistrate, a Court of Sessions or the High Court
Division thatthe examination of a witness is necessary for the ends
of justice, and that the attendance ol such witness cannot be
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procured without an amount of delay, expense of inconvenience
which under the circumstances of the case, would be unreasonable,
such Magistrate or Court may dispense with such attendance and
may issue a commission to any District Magistrate or Magistrate of
the first class, within the local limits of whose jurisdiction such
witness resides, to take the evidence of such witness.

(2) and (2A) : Omitted by Act VI of 1973.

(2B) Issue of commission and procedure thereunder.- When
the witness resides in the United Kingdom or any other country of
the Commonwealth other than Bangladesh, or in the Union of
Burma, or any other country in which reciprocal arrangement in this
behalf exists, the commission may be issued to such Court or Judge
having authority in this behalf in that country as may be specified
by the Government by notification in the official gazette.

(3) The Magistrate or officer to whom the commission is issued,
or if he is the District Magistrate, he, or such Magistrate, of the first
class as he appoints in this behalf, shall proceed to the place where
the witness is or shall summon the witness before him, and shall
take down his evidence in the same manner, and may for this
purpose exercise the same powers, as in trials of warrant-cases
under this Code.

504. Commission in case of witness being within a
Metropolitan Area— (1) If the witness is within the local limits of
the jurisdiction of any Metropolitan Magistrate, the Magistrate or
court issuing the commission may direct the same to such
Metropolitan Magistrate, who thereupon may compel the attendance
ol, and examine, such witness as if he were a witness in a case
pending before himself.

(2) When a commission is issued under this section to the Chief
Metropolitan Magistrate, he may delegate his powers and duties
under the commission to any Metropolitan Magistrate subordinate
to him.

505. Parties may examine witnesses— (1) The parties to any
proceeding under this Code in which a commission is issued, may
respectively forward any interrogatories in writing which the
Magistrate or Court directing the commission may think relevant to

37-
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the issue and when the commission is directed to a Magistrate or
officer mentioned in section 503, such Magistrate or the officer to
whom the duty of executing such commission has been delegated
shall examine the witness upon such interrogatories.

(2) Any juch party may appear before such Magistrate or officer
by pleader, or if not in custody, in person, and may examine, cross-
examine and re-examine (as the case may be) the said witness.

506. Power of Sub-ordinate Magistrats to apply for issue of
commission— Whenever, in the course of an inquiry or a trial or
any other proceeding under this Code before any Magistrate other
than a Metropolitan Magistrate or District Magistrate, it appears that
a commission ought to be issued for the examination of a witness
whose evidence is necessary for the ends of justice, and that the
attendance of such witness cannot be procured without an amount
of delay, expense or inconvenience which, under the circumstances
of the case, would be unreasonable, such Magistrate shall apply to
the District Magistrate, stating the reasons for the application; and
the District Magistrate may either issue a commission in the manner
hereinbefore provided or reject the application.

507. Return of commission— (1) After any commission
issued under section 503 or section 506 has been duly executed, it
shall be returned, together with the deposition of the witness
examined thereunder, to the Court out of which it issued; and the
commission, the return thereto and the deposition shall be open at
all reasonable times to inspection of the parties, and may, subject to
all just exceptions, be read in evidence in the case by either party,
and shall form part of the record.

(2) Any deposition so taken, if it satisfies the conditions
prescribed by section 33 of the Evidence Act, 1872, may also be
received in evidence at any subsequent stage of the case before
another court. '

508. Adjournment of inquiry or trial— In every icase in
which a commission is issued under section 503 or section 506, the
inquiry, trial or other proceeding may be adjourned for a specified
time reasonably sufficient for the execution and return of the
commission.

508A. Application of this Chapter to commissions issued in
Burma.— The provisions of sub-section (3) of section 503, section
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504 and so much of sections 505 and 507 as relates to the execution
of a commission and its return by the Magistrate or officer to whom
the commission is directed shall apply in respect of commissions
issued by any Court or Judge having authority in this behalf in the
United Kingdom or in any other country of the Commonwealth
other than Bangladesh or in the Union of Burma or any other
country in which reciprocal arrangement in this behalf exists under
the law in force in that country relating to commissions for the
examination of witnesses, as they apply to commissions issued
under section 503 or section 506.

CHAPTER XLI
SPECIAL RULE‘S OF EVIDENCE

509. Deposition of medical witness.— (1) The deposition of a
Civil Surgeon or other medical witness, taken and attested by a
Magistrate in the presence of the accused, or taken on commission
under Chapter XL, may be given in evidence in any inquiry, trial or
other proceeding under this Code, although the deponent is not
called as a witness.

(2) Power to summon medical witness.- The Court may, if it
thinks fit, summon and examine such deponent as to the subject
matter of his deposition.

’[509A. Report of post mortem examination— Where in any
inquiry, trial or other proceeding under this Code the report of a
post mortem examination is required to be used as evidence, and the
Civil Surgeon or other medical officer who made the report is dead
or is incapable of giving evidence ‘or is beyond the limits of
Bangladesh and his attendance cannot be procured without an
amount of delay, expense or inconvenience which, under the
circumstances of the case, would be unreasonable, such report may
be used as evidence].

2. By Ordn. XXIV of 1982 ; w.e. f 2] -8 - 82
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Note

In view of this provision Report of a Post-mortem examination may be
admitted into evidence without formal proof of the same by the medical officer
who made the report if : -

(a) The concerned Medical officer is dead.

‘b) The concerned Medical officer is incapable of giving evidence
(Incapability may be due to infirmity, serious 1llness, etc.)

(c) The concerned Medical officer is away from Bangladesh and whose
attendance cannot be procured without an amount of unreasonable delay, expense
or inconvenience.

But this provision shall have to be applied very sparingly and only in the
circumstances mentioned above. For the ends of justice the courts should make
all out efforts to have the Medical officer examined, of course, without allowing
to consume more fime.

37 DLR (Dha) 156 : state vs. Altaf hossain : Postmortem reports when can
be used as evidence in a case— explained:

Post-mortem report if otherwise inadmissible in evidence however may be
used by the defence for its own purpose and not by the prosecution.

37 DLR(Dha) 237 : Nayan vs. The State : Section 509A was introduced by
Ordinance 24 of 1982 on 21. 8 82 — the Postmortem report by the doctor
being of a date earlier thereto it is not admissible in evidence on the basis of the
provisions of Section 509A.

5BLD (Ctg) 203 : Siddique Ahmed & Ors. Vs. The state :

Post Mortem report -- Its admissiblilty -- A mere application on behalf of
prosecution was filed that the whereabouts of the doctor could not be traced out
but no evidence has been led to support that contention— The report cannot be
used as evidence without proper proof that the attendance of the doctor cannot be
prdcured.

Post Mortem report -- whether indispensible in deciding a criminal case --
Medical evidence of the doctor who held post-mortem examination being
corroborative of the other incriminating evidence relating to the cause of death of
the deceased the court is at liberty to come to a finding regarding the cause of
death on the hasis of such other evidence. | ¥

40 DLR 177 Ezahar sapai vs. state : — Postmortem report is an admissible
evidence when three requirements laid down in the section are satisfied. (for
principle : 43 DLLR 440 and 43DLR 573). ‘

J4DLR 441 : Abdul Quddes vs. State — As the doctor concerned who held
the postmortem examinaction is not examined although he was available in the
country at the relevant time, the report was not legaly admitted into evidence and
as such the conviction based there on is illegal.
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’[510. Report of Chemical Examiner, serologist, etc— Any
document purporting to be a report under the hand of any Chemical
Examiner or Assistant Chemical Examiner to Government or any
serologist, handwriting expert, finger print expert or fire arm expet
appointed by the Government, upon any matter or thing duly
submitted to him for examination or analysis and report in the
course of any proceeding under this Code, may, without calling him
as a witness, be used as evidence in any inquiry, trial or other
proceeding under this Code.]

Note

The section has been amended by inserting the wordings "with out calling
him as a witness". This is a significant change made for expeditious disposal of
cases dispensing with the appearance of the experts in court and providing for
using their reprorts as evidence without calling them as witnesses.

But many are expressing great concern over this change. Facing of cross-
examination in court acted as a significant check in mak'ing otherwise than true
reports. But remoyal of this check without making any alternative provision is
likely to lead the experts to be negligent or arbitrary in making the reports
otherwise than a true one. This is most undesirable. Expeditious disposal of cases
at the cost of justice can never be subscribed.

510A. Evidence of formal character on affidavit— (1) The
evidence of any person whose evidence is of a formal character may
be given by affidavit and may, subject to all just exceptions, be read

in evidence in any inquiry, trial or other proceeding under this
Code. -

(2) The Court may, if it thinks fit, and shall, on the applicatibn
of the prosecution of the accused, summon and examine any such
person as to the facts contained in his affidavit.

511. Previous conviction or acquittal how proved.— In any
inquiry, trial or other proceeding under this Code, a previous
conviction of acquittal may be proved, in addition to any other
mode provided by any law for the time being in force -

(a) by an extract certified under the hand of the officer having
the custody of the records of the Court in which such conviction or
acquittal was had to be a copy of the sentence or order; or

2By Ordn XNV of 1982 ;aween 2] -8-82
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(b) in case of a conviction, either by a certificate signed by the
officer in charge of the jail in which the punishment or any part.
thereof was inflicted, or by production of the warrant of
commitment under which the punishment was suffered; together
with, in each of such cases, evidence as to the identity of the
accused person with the person so convicted or acquitted.

*|512. Record of evidence in absence of accused— (1) If it is
proved that an accused person has absconded, and that there is no
immediate prospect of arresting him, the Court competent to try
such person for the offence complained of may, *[***] in his

absence, examine the witnesses (if any) produced on behalf of the
~ prosecution, and record their depositions. Any such deposition may
be given in evidence against him on the inquiry into, or trial for, the
offence with which he is charged, if the deponent is dead or
incapable of giving evidence or his attendance cannot be procured
without an amount of delay, expense or inconvenience which, under
the circumstances of the case, would be unreasonable]

Record of evidence when offender unknown. - (2) If it
appears that!an offence punishable with death or transportation has-
been committed by some person or persons unknown, the High
Court Division may direct that any Magistrate of the first class S}‘d[\
hold an inquiry and examine any witnesses who can give evidence
concerning the offence. Any depositions so taken may be given in-
evidence against any person who is subsequently accused of the
offence, if the deponent is dead or incapable of giving evidence or
beyond the limits of Bangladesh.

Note

Sub-section (1) of the section has been amended by omitting the commas
and words "on the arrest of such person". This section provides for using the
deposition of witnesses in a subsequent trial against an accused who was absen
at the time such deposition was recorded by the court provided the said wintess i
dead or incapable’ gf giving evidence or whose attendance cannot be procurec
without an unreasonable amount of delay, expense or inconvenience.

This Section leads us to split up a case between the accuseds present and the

accuseds absent and to leave aside the case of the absentee accuseds for being
tried subsequently.

2 By Orcdn. XXIVof 1982 . w e f 2] -8-82
3 By Ordn LXof 1952 w e f30- . 5
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In 1982 vide ordinance No. XXIV a special provision being section 339B
has been incorporated in the code making provision for trial in the absence of the
accused and in view of this provision many are of the opinion that section 312 s
contradictory to this section and that for this reason section 512 is to be deleted.
But a close reading of the two sectiqns will reveal that the sections are not
contradictory, rather. section 512 is complementary to a great extent. Section
339B provides for trial in the absence of the accused whereas Section 512 deals
with the use of evidence of a witness taken in the absence of the accused. We are
now, of course, not to resort to separate trial at a subsequent time on the arrest of

* the absentee accused ; but it is very often happening that in the midst of the trial
the absentee accuseds are making appearance and in that situation we have no
other provision than the one u/s 512 regarding use of the evidence of those
witnesses as mentioned in the sections. Of course, retention of the protion of the
section regarding splitting up of the case of an absentee accused and to try him

subsequently appears to be redundant in view of section 339B.

47DLR 61 : Baharuddin vs. state — section 339B(2) provides for
absentia trial, section 512 has no application in the case of an accused who
appeared before the court but thereafter absconded.

ﬂ’- .

CHAPTER XLII
PROVISIONS AS TO BONDS

513. Deposit instead of recognizance.— When any person 1s
required by any Court or officer to execute a bond, with or without
sureties,such Court or officer may, except in the case of a bond for
good behaviour, permit him.to deposit a sum of money or
goverament promissory notes to such amount as the Court or officer
may fix, in lieu of executing such bond.

514. Procedure on forfeiture of bond.— (1) Whenever it 1s
proved to the satisfaction of the Court by which a bond under this
Code has been taken, or of the Court of a Metropolitan Magistrate
or Magistrate of the first class.

or, when the bond is for appearance before a Court, to the
satisfaction of such Court,
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that such bond has been forfeited, the Court shall record the
grounds of such proof, and may call upon any person bound by such
bond to pay the penalty thereof, or to show cause why it should not
be paid.

(2) If sufficient cause is not shown and the penalty is not paid,
the Court may proceed to recover the same by issuing a warrant for
the attachment and sale of the movable property beionﬂm(r to such
person or his estate if he be dead.

(3) Such warrant may be executed within the local limits of the
Jurisdiction of the Court which issued it; and it shall authorize the
attachment and sale of any movable property belonging -to such
person without such limits, when endorsed by the District
Magistrate or Chief Metropolitan Magistrate within the local limits
of whose jurisdiction such property is found.

(4) If such penalty is not paid and cannot be recovered by such
attachment and sale, the person so bound shall be liable, by order of
the court which issued the warrant, to imprisonment in the civil jail
for a term which may extend to six months.

{5) The Court may, at its discretion, remit any portion of the
penalty mentioned and enforce payment in part only.

(6) Where a surety to a bond dies before the bond is forfeited,
his estate shall be discharged from all liability in respect of the bond

(7) When any person who has furnished security under section

106 or section 118 or section 562 is convicted of an offence the

- commission of which constitutes a breach of the conditions of his

bond, or of a bond executed in lieu of his bond under section 514B,

a certified copy of the judgment of the Court by which he was

convicted of such offence may be used as evidence in proceedings

under this section against his surety or sureties, and, if such certified

copy is so used, the Court shall presume that such offence was
committed by him unless the contrary is proved.

S14A. Procedure in case of insolvency or death of surety or
when a bond is forfeited. - When any surety to a bond under this
Code becomes insolvent or dies, or when any bond is forfeited
under the provisions of section 514, the Court by whose order such
bond was taken. or a Metropolitan Magistrate or Magistrate of the
first class, may arder the person from whom such security was
deniunded to furnish fresh security in accordance with the directions
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of the original order, and, if such security 1s not furnished, such
Court or Magistrate may proceed as if there has been a default in
complying with such original order.

SHB. Bond required from a minor— When the person
required by any Court or ofticer to execute a bond is a minor, such
Court or officer may aceept, in licu thereof, a bond L\LLU[U’J by a
surcly or sureties only.

S15. Appeals from, and revision of, orders under section
S14.— All orders passed under section 514 by any Magistrate other
than a Metropolitan Magistrate or District Magistrate, shall be
appealable to the District Magistrate , or, if not so appealed, may be
revised by him.

516. Power to direct levy of amount due on certain
recognizances— The Hich Court Division or Court of Session
may direct any Magistrate 10 levy the amount due on a bond to
appear and attend at such High Court Division or Court of Sessions.

CHAPTER XLIII
OF THE DISPOSAL OF PROPERTY

S16A. Order for custody and disposal of property pending
trial in certain cases.— When any property re garding which any
offence appears to have been committed, or whi Lh appears to have
been used for the commission of any offence, is produced before
any Crivinal Court during any inquiry or trial, the Court may make
such order as it thinks fit for the proper custody of such properiy
pending the conclusion of the inquiry or trial, and, if the property is
subject o speedy or natural decay, may, after recording  such

vidence as it thinks necessary, order it to be sold or otherw ise

disposed of.

517. Order for disposal of property regarding which offence
committed — (1) When an inquiry or a trial in any Criminal Co-
15 concluded, the Court may make such order as it thinks 1it for the
disposal by destruction, confiscation, or delivery o any - person

claiming 10" be entitled to possession thercof or otherwise of ans

38-
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property or document produced before it or in-its custody or
recarding which any offence appears to have been committed, or
which has been used for the commission of any offence.

(2) When High Court Division or a Court of Session makes such
order and cannot through its own officers conveniently deliver the
property to the person entitled thereto, such court may direct that
the order be carried into effect by the Chief Metropolitan Magistrate
or District Magistrate.

(3) When an order is made under this section such order shall
not, except where the property is livestock or subject to speedy and
natural decay, and save as provided by sub-section (4), be carried
out for one month, or, when an appeal is presented, unul such
appeal has been disposed of.

(4) Nothing in this section shall be deemed to prohibit any Court
from delivering any property under the provisions of sub-section (1)
to any person claiming to be entitled to the possession thereof, on
his exceuting a bond with or without sureties to the satisfaction’of
the Court, engaging to restore such property to the Court if the order
made under this section is modified or set aside on appeal.

Explanation.— In this section the term "property” includes in
the case of property regarding which an offence appears to have
been committed, not only such property as has been originally in the
possession or under the control of any party, but also any property
into or for which the same may have been converted or exchanged,
and anything acquired by such conversion or exchange, whether
immediately or otherwise. '

518. Order may take form of reference to District or Sub-
divisional Magistrate— In lieu of itself passing an order under
section 517, the Court may direct the property to be delivered to the
Cliief Metropolitan Magistrate, District Magistrate or to a Sub-
divisional Magistrate, who shall in such cases deal with it astif it
had heen seized by the police and the scizure had been reported to
him in the manner hereinafter nientioned.

519. Payment to innocent purchaser of money found on
accused.— When any person is convicted of any offence which
includes, or amounts to theft or receiving stolen, property, and it is
proved that any other person has bought the stolen property from
him wit' it knowing, or having reason to believe, that the same
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was stolen, and that any money has on his arrest been taken out of
the possession of the convicted person, the Court may, on the
application of such purchaser and on the restitution of the stolen
property tot he person entitled to the possession thereot, order that
out of such money a sum not exceeding the price paid by such
purchaser be delivered to him.

520. Stay of order under sections 517, 518 or 519— Any
Court of appeal, confirmation, reference or revision may direct any
order under section 517, section S18 or section 519 passed by a
Court subordinate thereto, to be stayed pending consideration by the
former Court, and may modify, alter or annul such order and make
any further orders that may be just.

521. Destruction of libellous and other matter— (1) On a
conviction under the Penal Code, section 292, section 293, section
501 or section 502, the Court may order the destruction of all the
copies of the thing in respect of which the conviction was had, and
which are in the custody of the Court or remain in the possession or
power of the person convicted.

(2) The-Court may, in like mannefg on a conviction under the
Penal Code, section 272, section 273, section 274 or section 273,
order the food, drink, drug or medical preparation in respect of
which the conviction was had to be destroyed.

522. Power to restore possession of immovable property —
(1) Whenever a person is convicted of an offence attended by
criminal force or show of force or by criminal intimidation and it
appears to the Court that by such force or show of force or criminal
intimidation any person has been dispossessed of any immovable
property, the Court may, if it thinks fit, when convicting such
person or at any time within one month from the date or the
conviction order the person dispossessed to be restored to the
possession of the same.

(2) No such order shall prejudice any right or interest to or in
such immovable property which any person knu_\ be able to establish
in a civil suit.

(3) An order under this section may be made by any Court or
appeal, confirmation, reference or rey ision.

523. Procedure by police non-seizure of property taken
under section 51 or stolen.— (1) The seizure by anv police officer
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of property taken under section 51, or alleged or suspected to have
been stolen, or found under circumstances which create suspicion of
the commission of any offence, shall be forthwith reported to a
Magistrate, who shall make such order as he thinks it respecting
the Jispnsal of such property or the delivery of such property to the
person entitled to the possession thereof, or, if such Nerson cannot
be ascertained, respecting the custody and production of such
property.

Procedure where owner of property seized unknown.- (2) If
the person so entitled is known, the Magistiate may order the
property to be delivered to him on such conditions (if any) as the
Magistrate thinks fit. If such person is unknown, the Magistrate may
detain it and shall, in such case, issue a proclamation specifyir.s the
articles of which such property consists, and requiring any person
who may have a claim thereto, to appear before him and establish
his claim within one month from the date of such proclamation.

5324, Procedure where no claimant appears within six
months.— (1) If no person within such period establishes his claim
to such property, and if the person in whose possession such
property was found, is unable to show that it was legally aequired
by him, such property shall be at the disposal of the Government ,
and may be sold under the orders of the Metropolitan Magistrate
District Magistrate or Sub-divisional Magistrate, or of a Magistrate
ot the first class empowered by the Government in this behalf.

(2) In the case of every order passed under this section, an
appeal shall lie to the Court to which appeals against sentences of
the Court passing such order would lie.

525. Power to sell perishable property— If the person
entitled 1o the possession of such property is unknown or absent and
the property is subject to speedy and natural decay, or if the
Magistraie 1o whom its seizure is reported is of opinion that its sale
would be for the benefit of the owner, or that the value of such
property is less than ten taka the Magistrate may at any time direct
it o be sold: and the provisions of sections 523 and 524 shall, as
nearly as may be practicable, apply to the net proceeds of such sale.

e ———



CHAPTER XLIV
OF THE TRANSFER OF CRIMINAL CASES

‘[525A. Power of Appellate Division to transfer cases and
appeals.— (1) The Appellate Division may direet the transfer of
any particular case or appeal from one permanent gench of the High
Court Division to another permanent Bench of the High Court
Division, or trom any Criminal Court within the jurisdiction of one
permanent Beneh of the High Court Division to any other Criminal
Court <t equal or superior jurisdiction within the jurisdiction of
another permanent Beneh of the High Court Division, whenever it
appears to it that such transfer will promote the ends of justice, or
tend to the general convenience of parties or witnesses.

(2) the permanent Bench of the High Court Division or the
Court, as the case may be, to which such case or appeal is
transferred shall deal with the same as if it had been originally
instituted in, or presented to, such Bench or Court, as the case may
be.]

526. High Court Division may transfer case or itself try it —
(1) Whenever it is made to appear to the High Court Division :—

(a) that a fair and impartial inquiry or trial cannot be had in any
Criminal Court subordinate thereto, or

(b) that some question of law of unusual difficulty is likely to
arise, or )

(c) that a view of the place in or near which any offence has
been conimitted may be required for the satisfactory inquiry into or
trial of the same, or '

(d) that an order under this section will tend to the general
conventence of the parties or witnesses, or

(¢) that such an order is expedient for the ends of justice, or is
required by any provision of this Code; it may order -

(i) that any offence be inquired into or tried by any Court not
empowered under sections 177 to 183 (both inclusive), but in other
respects competent 1o inquire into or try such offence;

(1) that any particular case or appeal, or class of cases or
appeals, be transferred from a Criminal Court subordinate to its
authority to any other such Criminal Court of equal or superior
Jurisdictions

SOBOrdis NXNTHLaf 19583 sae 6 4 8- 8 - N3
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() that any particular case or appeal be transferred to and tried
betore itselts or N

(iv) that an accused person be seat for trial to itselt or to a Court
of Session.

(2) When the High Court Division withdraws for trial before
itsell any case from any Court it shall observe in such trial the same
procedure which that Court would have observed if the case had not
been so withdrawn.

(3) The High Court Division] may act either on the report of the
lower Court, or on the application of a party interested, or on its
own initiative :

Provided that no application shall lie to the High Court
Division for transferring a case from one Criminal Court to another
Criminal Court in the same sessions division, unless an application

for such transfer has been made to the Sessions Judge and rejected
by him. ;

(4) Every application for the exercise of the power conferred by
this section shall he made by motion, which shall, except when the

applicant is the Attorney-General, be supported by affidavit or
affirmation.

~ (5) When an accused person makes an application under this
section, the High Court Division may direct him to execute a bond,
with or without sureties, conditioned that he will, if so ordered, pay
any amount which the High Court Division may under this section
award by way of compensation to the person opposing the
application.

Notice to Public Prosecutor of application under this
section.-(6) Every accused person making any such application
shall give to the Public Prosecutor notice in writing of the
application, together with a copy of the grounds on which it is
‘made; and no order shall be made on the merits of the application
unless at least twenty four hours have elapsed between the giving of
such notice and the hearing of the application.

(6A) Where any\application for the exercise of the power
conferred by this section is dismissed, the High Court Division]
may if it is of opinion that the application was frivolous or
vexatious, order the applicant to pay by way of compensation to any
person who has opposed the application such sum naot exceeding
one thousand taka as it may consider proper in the circumstances of
the case.
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(7) Nothing in this section shall be deemed to affect any order
made under section 197.

Adjournment on applicationnder this section.- (8) If in any
inquiry under Chapter VII or any trial, any party interested
Nitimates to the Court at any stage before the defence closes its case
that he intends to make an application under this section, the Court
shall upon his executing, if so required, a bond without sureties, of
an amount not exceeding two hundred taka, that he will make such
“application within a reasonable time to be fixed by the Court,
adjourn the case for such a period as will aftord sutficient time for
the application to be made and an order to be obtained thereon :

Provided that nothing herein contained shall require the Court to
adjourn the case upon a second or subsequent intimation from the
same party, or, where an adjournment under this sub-section has
already been obtained by one of several accused, upon a subsequent
intimation by any other aecused.

(9) Notwithstanding anything hereinbefore contained, a Judge
presiding in a Court of Session shall not be required to adjourn a
trial under sub-section (8) if he is of opinion that the person
notitiing his intention of making an application under this section
‘has had a reasonable opportunity of making such an application and
has failed without sutticient cause to take advantage of it.

Explanation.— Nothing contained in sub-section (8) or sub-
section (9) restricts the powers of a Court under section 344,

(10) If; before the argument (if any) for the admission of an
appeal begins, or, in the case of an appeal admitted, before the
argument for the apiplicant begins, any party interested intimates to
the Court that he intends to make an application under this section,
the Court shally upon such party executing, it so required, a bond
without sureties of an amount not exceeding two hundred taka that
he will make such application within a reasonable time to be fixed
by the Court, postpone the appeal for such a period as will afford -
sufticient time for the application to be made and an order to be
obtained thereon.

526B. Power of Sessions Judge to transfer cases— (1)
Whenever it is made to appear to a Sessions Judee that an order
under this section is expedient for the ends of justice, he may order
that any particular case be transterred from one Criminal Court 1o
inother Criminal Court in his sessions division.
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(2) The Sessions Judge may act either on the report of the lower
Court, or on the application of a party interested, or on his own
initiative.

(3) The provisions of sub-sections (4) to (10) (both inclusive) of
section 526 shall apply in relation to an application to the Scssions
Judge tor an order under sub-section (1) as they apply in relation to
an application to the High Court division for an order under sub-
section (1) of section 326.

527. Omitted by Act, 1973 (VII1 of 1973).

528. Sessions Judge may withdraw cases from Assistant
Sessions Judge — (1) Any Sessions Judge may withdraw any case

from, or recall any case which he has made over to, any Assistant

Sessions Judge subordinate to him.

(IA) At any time before the trial of the case or hearing of the
appeal has commenced before the Additional Sessions Judge, any
Sessions Judge may recall any case or appeal which he has made
over to any Additional Sessions Judge.

(I1B) Where a Sessions Judge withdraws or recalls a case under
sub-section (1) or recalls a case or appeal under sub-section (1A), he
may either try the case in his own Court or hear the appeal himself,
or make it over in accordance with the provisions of this Code to
another Court for trial or hearing as the case may be.

District or Subdivisional Magistrate may withdraw or refer
cases.- (2) The Chief Metwropolitan Magistrate or any  District
Magistrate or Sub-divisional Magistrate may withdraw any case
from. or recall any case which he has made over to, any Magistrate
subordinate to him,and may inquire into or try such case himself, or
refer it for inquiry or trial to any other such Magistrate competent to
Inquire into or try the same.

Power to authorize District Magistate to withdraw classes of
cases.- (3) The Government may authorise the District Magisuate
to-withdraw from any Magistrate subordinate to him either such
clusses of cases as he thinks proper, or particular classes of cuses.

(4) Any Magistrate may recall any, case made over by him
under section 192, sub-section (2), to any other Magistrate and may
inquire into or try such case himself.

(3) A Magistrate making an order under this section shall’

record m writing his reasons tor making the same.



CHAPTER XLIVA
SUPPLEMEN TARY PROVISION RELATING TO
EUROPEAN AND PAKISTAN BRITISH SUBJECTS
| AND OTHERS

Omitted by the Criminal Law [xtinction of Discriminators
Privileges Act, 1949 (11 0f 1930) Schedule.

CHAPTER XLV
OF IRREGULAR PROCEEDINGS

529. Irregularities which do not vitiate proceedings — It an
Magistrate not empowered by law to do any of the following things,
namely —

(a) to issue a search warrant under section 98;

(Y . giler, e 2o LS. i Lo 10 asesihdite din
oltence;

(¢) to hold an inquest under section 1703

(d) to 1ssue process, under section 186, for the apprehension of a
person within the local limits of his jurisdiction who has committed
an offence outside such limits;

(¢) to take cognizance of an offence under section 190, sub-
section (1), clause (a) or clause (b);

() to transfer a case under section 1925

() to tender a pardon under section 337 or section 338;

(h) to sell property under section 524 or section 3235 or

(1) o withdraw a case and trv it himself under section 328;

erroneously in good faith does that thing, his proceedings shall
not be set aside merely on the ground of his not being so
cmpowered.

530. Irregularities which vitiate proceedings— [1f amn
Magistrate, not being empowered by law in this behalt, does any of
the following things, namely —

(a) attaches and sells property under section 88;

39-
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(0) 1ssues a search warrant for a letter, parcel or other thing in
the Post Oftice, or a telegram in the Telegraph Department;

(¢) demands security to keep the peace;

(dy demands security tor good behaviour;

(¢) discharges a person lawfully bound to be of good behaviour;

(1) cancels a bond to keep the peace;

(2) makes an order under section 133 as to a local nuisance;

(h) prohibits, under section 143, the repetition or continuance of
a public nuisance;

(1) 1ssues an order under section 144;

(1) makes an order under Chapter XII;

(K) takes cognizance, under section 190, sub-section (1) clause
(c), of an oftence;

(1) passes a sentence, under section 349, on proceedings
recorded by another Magistrate;

(m) calls, under section 435, for proceedings;

(n) makes an order for maintenance;

(0) revises, under section 515, an order passed under section
314

(p) tries an offender;

(q) tries an offender summarily; or

(r) decides an appeal;

his proceedings shall be void.

331. Proceedings in wrong place— No finding, sentence or
order of any Criminal Court shall be set aside merely on the ground
that the inquiry, trial or other proceeding in the course of which it
was arrived at or passed, took place in a wrong sessions division,
distriet, sub-division or other local area, unless it appears that such
error has in fact occasioned a failure of justice.

532, Omitted by Ordn. XLIX of 1978

S33. Non compliance with provisions of scction 164 or
34— (1) I any Court, before which a confession or other
statement ot an accused person recorded or purporting to be

recorded under section 164 or section 364 is tendered or has been
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received n evidence, finds that any of the provisions ol either of
such sections have not been complied with by the Magistrate
recording the statement, it shall take evidence that such person duly
made the statement recorded; and,  notwithstanding  any thing
contained i the Evidence Act, 1872, scction 91, such statement
shall be admitted 1t the error has not injured the accused as to his
defence on the merits.

(2) The provisions of this section apply to Courts of Appeal,
Reference and Revision.

534, Omitted by the criminal Law (Extinction of
Discriminatory privilege) Act, 1949 (Il of 1950), schedule.

S35. Effect of omission to prepare charge— (1) No finding or
sentence pronounced or passed shall be deemed invalid merely on
the ground that no charge was framed, unless, in the opinion of the
Court of appeal or revision, a failure of justice has in fact been
occasioned thereby.

"l (2) If the Court of appeal or revision thinks that a failure of
justice has been occasioned by an omission to frame a charge, it
shall order that a charge be framed, and that the trial be
recommenced from the point immediately after the framing of the
charge.

536. Omitted by Ordn. XLIX ot 1978.

537. Finding of sentence when reversible by reason of error
or omission in charge of other proceedings— Subject to the
provisions hereinbefore contained, no finding, sentence or order
passed by a Court of competent jurisdiction shall be reversed or
altered under Chapter XXVII or on appeal or revision on account.

() " any error, omission or irregularity in the complaint,
sunumons, warrant, charge, proclamation, order, judgment or other
proceegdings before or during trial or in any inquiry or other
procecdings under this Code, or

Explanation.— In determining whether any error, omission or
irregularity in any proceeding under this Code has occasioned a
failure of justice, the Court shall have regard to the fact whether the
objection could and should have been raised at an earlier stage in
the proceedings.
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538. Attachment not illegal, person making same not
trespasser for defect or want of form in proceedings— No
attachment made under this Code shall be deemed unlawful, nor
shall any person making the samec be deemed a trespasser, on
account of any detect or want of form in the summons, conviction,
writ of attachmient or other proceedings relating thereto.

CHAPTER XLVI
MISCELLANEOUS

539. Courts and persons before whom affidavits may be
sworn.— Affidavits and affirmations to be used before High Court
Division or any ofticer of such Court may be sworn and affirmed
before such Court or the Clerk of the State or any Commissioner or
other person appointed by such court for that purpose, or any Judge,
or any Commissioner for taking aftidavits in any Court of Record in
Bangladesh .

539A. Affidavif.in proof of public servant.— (1) When any
application is made to any Court in the course of any inquiry, trial
or other proceeding under this Code, and allegations are made
therein respecting any public servant, the applicant may give
evidence of the facts alleged in the application by affidavit, and the
Court may, if it thinks fit, order that evidence relating to such facts
be so given. ‘

An affidavit to be used before any Court other than High Court
Division under this section may be sworn or affirmed in the manner
prescribed in section 539, or before any Magistrate.

Affidavits under this section shall be confined to, and shall state
separately, such facts as the deponent is able to prove from his own
knowledge and such facts as he has reasonable ground to believe to
be true, and in the latter case, the deponent shall clearly state the
grounds ot such belief.

(2) The Court may order any scandaloys and irrelevant matter in
an atfidavit o be struek out or amended.
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539B. Local inspection.— (1) Any Judge or Magistrate may at
any stage of any inquiry, trial or other proceeding, after due notice
to the parties, visit znd inspect any place in which an offence is
al[cged 1o have been committed, or any-other place which it is in his
opinion necessary to view for thepurpose of properly appreciating
the evidence given at such inquiry or trial, and shall without
unnecessary delay record a memorandum of any relevant facts
observed at such inspection. '

(2) Such memorandum shall form part of the record of the case.
If the Public Prosecutor, complainant or accused so desires, a copy
of the memorandum shall be furnished to him free of cost :

540. Power to summon material witness or examine person
present— Any Court may, at any stage of any inquiry, trial or
other proceeding under this Code, summon any person as a witness,
or examine any person in attendance, though not summoned as a
witness, or recall and re-examine any person already examined; and
the Court shall summon and examine or recall and re-examine any
such person if his evidence appears to it essential to the just
decision of the case.

540A. Provi®ion for inquiries and trial being held in the
absence of accused in certain eases— (1) At any stage of an
inquiry or trial under this Code, where two or more accused are
before the Court, if the Judge or Magistrate is satistied, for reasons
to be recorded, that any one or more of such accused is or are
incapable of remaining before the Court, he may, if such accused is
represented by an advocate, dispense with his attendance and
proceed with such inquiry or trial in his absence, and may, at any
subsequent stage of the proceedings, direct the personal attendance
of such accused.

(2) If the accused in any such case is not represented by an
advocate, or if the Judge or Magistrate considers” his - personal
attendance necessary, he may, if he thinks fit, and for reasons to he
recorded by him, either adjourn such inquiry or trial, or order that
the case of such accused be taken up or tried separately.

341 Power to appoint place of imprisonment— (1) Unless
when otherwise provided by any law for the time being in toree, the
Government may direct in what place any person liable 0 be
imprisoned or committed 1o custody under this Code shall be
confined.
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Removal to eriminal jail of accused or convicted person who
are in confinement in civil jail, and their return to the civil jail.-
(2) If any petson liable to be imprisoned or committed to custody
under this Code is in continement in a civil jail, the Court or
Magistrate ordering the imprisonment or committal may direct that
the person be removed to a eriminal jail,

(3) Whien a person is removed to a criminal jail under sub-
section (2) he shall, on being released therefrom, be sent back to the
civil jail, unless either -

(a) three years have lapsed since he was removed to the criminal
jail, in which case he shall be deemed to have been discharged from
the civil jail under section 38 of the Code of Civil Procedure, 1908 ;
or _

(b) the court which ordered his imprisonment in the civil jail has
certified to the officer in charge of the criminal jail that he is
entitled to be discharged under section 58 of the Code of Civil
Procedure, 1908.

542. [Power of Presidency Magistrate to order prisoner in jail
to be brought up for examination.] Rep. by the Federal Laws’
(Revision and Declaration) Act, 1951 (XXVI o 1951), s. 3 and II
Schedule.

543. Interpreter to be bound to interpret truthfully— When
the services of an interpreter are required by any Criminal Court for
the interpretation of any evidence or statement, he shall be bound to
state the true interpretation of such evidence or statement.

544. Expenses of complainants and witnesses— Subject to
any rules made by the Government, any Criminal Court may, if it
thinks fit, order payment, on the part of Government, of the
reasonable expenses of any complainant or witness attending for the
purposes of anv inquiry, trial or other proceeding before such Court
under this Code.

545. Power of Court to pay expenses or compensation out of
fine— (1) Whenever under any law in force for the time being a
Criminal Couit imposes a fine or confirms in appeal, revision or
otherwise a sentence of fine, or a sentence of which fine forms a
part, the Court may, when passing judgment, order the whole or any
part of the fine recovered to be applied -

(a) in defraying expenses properly incurred in the prosecution;
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(b) m the payment to any person of compensation for any loss
or mjury caused by the offence, when substantial compensation is,
in the opinion ol the Court, recoverable by such person in a Civil
Court; '

(¢) when any person is convicted of any offence which includes
thefty criminal misappropriation, criminal breach of trust, or
cheating, or of having dishonestly received or retained, or of having
voluntarily assisted in disposing of, stolen property knowing or
having reason to believe the same 1o be stolen, in compensating any
bona fide purchaser, of such property for the loss of the same if
such property is restored to the possession of the person entitled
thereto.

(2) If the fine is imposed in a case which is subject to appeal, no
such payment shall be made before the period allowed for
presenting the appeal has elapsed, or, if an appeal be presented,
before the decision of the appeal.

546. Payments to be taken into account in subsequent suit.—
At the time of awarding compensation in any subsequent civil suit
relating to the same matter, the Court shall take into account any

sum paid or recovered as compensation under section 545,

546A. Order of payment of certain fees paid by
complainant in non-cognizable cases— (1) Whenever any
complaint of a non-cognizable offence-is made to a Court, the
Court, if it convicts the accused, may in addition to the penalty
imposed upon him, order him to pay to the complainant -

(a) the fee (if any) paid on the petition of complaint or for the
examination of the complainant, and

(b) any fees paid by the complainant for Serving processes on
his witnesses or on the accused,

and may further order that, in default of payment, the accused
shall sufter simple imprisonment for a period not exceeding thirty
days.

(20 An order under this section may also be made by an
Appellate Courty or by the High Court Division . when exercising
s powers of revision.

547. Moneys ordered to be paid recoverable as fines -— Any
money (other than a fine) pavable by virue of any order made
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under this Code, and the method of recovery of which is not
otherwise expressly provided for shall be recoverable as if it were o
fine.

548. Copies of proceedings— It any person altected by a
Judgment or order passed by a Criminal Court desires to have a
copy ol any order or deposition or other part of the record he shall,
on applying for such copy, be furnished therewith :

Provided that he pays for the same, unless the Court, for some
special reason, thinks fit to furnish it tree of cost.

549. Delivery to military authorities of persons liable to be
tried by Court-martial.— (1) The Government may make ruels?
consistent with this Code and the Bangladesh Army Act, 1952
(XXXIX of 1952), the Bangladesh Air Force Act, 1953 (VI of
1953), and the Bangladesh Navy Ordinance, 1961 (XXXVof 1961),
and any similar law for the time being in force as to the cases in
which persons subject to military , naval or air force law , shall be
tried by a Court to which the Code applies, or by Court-martial, and
when any person is brought before a Magistrate and charged with an
offence for which he is liable, to be tried either by a Courtito which
this Code applies or by a Court-martial , such Magistrate shall have
regard to such rules, and shall in proper cases deliver him, together
with a statement of the offence of which he is accused, to the
commanding officer of the regiment, corps, ship or detachment, to
which he belongs, or to the commanding officer of the nearest
military , naval or air-force station, as the case may be , for the
purpose of being tried by Court-martial.

Apprehension of such persons. - (2) Every Magistrate shall, on
receiving a written application for that purpose by the commanding
officer of any body of soldiers, sailors or airman stationed or
cmploved at any such place, use his utmost endeavours to
apprehend and secure any person accused of such offence.

550. Powers to Police to scize property suspected to be
stolen.— Any police officer may scize any property which may be
alleged or suspected to have been stolen, or which may be t'&md
under circumstances which create suspicion of the commission of
any- ottence. Such police ofticer, if subordinate to the officer in
charge of a police station, shall forthwith report the seizure to that
officer.

ry
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5351. Powers of superior officers of police— Police officer
superior in rank to an officer in charge of a police station may
exercise the same powers, throughout the local area to which they
are uppointed, as may be exercised by such officer within the limits
of his station.

532. Power to compel restoration of abducted female.—
Upon complaint made to a Metropolitan Magistrate or District
Magistrate on oath of the abduction or unlawful detention of a
woman, or of a female child under the age of sixteen years, for any
unlawtul purpose, he may make an order for the immediate
restoration of such woman to her liberty, or of such female child to
her husband, parent, guardian or other person having the lawtul
charge of such child, and may compel compliance with such order,
using such force as may be necessary.

553. [Compensation to persons groundlessly given in charge
in presidency town|. Rep. by the Federal Laws (Revision and
Declaration) Act. 1931 (XXVI ot 1931), s. 3 and Il Schedule.

554. Power of chartered High Court Division to make rules
for inspection of records of subordiante courts— (1) With the
previous sanction of the Government, the Supreme Court may, from
time to time, make rules for the inspection ol the records of
subordinate Courts.

Power of other High Court Division to make rules for other
purposes.- (2) The Supreme Court may from time to time, and with
the previous sanction of the Governiment,-

(a) make rules for keeping all books, entries and accounts to be
kept in all Criminal Courts subordinate to it, and for preparation and
transmission of any returns or statements to be prepared and
submitted by such Courts;

(b) frame forms for every proceeding in the said Courts for
which it thinks that a form should be provided;

(¢) make rules for regulating its own practice and proceedings
and the practice and proceedings of all Criminal Courts subordinate
to 1ty and

(d) make rules for regulating the execution of warrants issued
under this Code for the levy of fines: '

Provided that the rules and forms made and framed under this
section shall not be inconsistent with this Code or any other law n
force for the time being.

40-
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(3) All rules made under this section shall be published n the
olticial Gazette. _

535, Forms.— Subject to the power conferred by section 334,
and by Article 107 of the Constitution ol the People’s Republic of
Bangladesh, the torms set forth in the 1ifth schedule, with such
variation as the circumstances of cach case require, may be used for
the respective purpose therein mentioned, and it used shall be
sutticient.

556. Case in which Judge or Magistrate is personally
interested. — No Judge or Nagistrate shally exeept with the
permission of the Court tow hich an appeal lies from this Court, Ury
ANy case o orin which he is a party, or personally interested, and
no Judge or Magistrate shall hear an appeal rom any judgment or
order passed or made by himself.

Explanation— A Judee or Magistrate shall not be deemed a
party, or personally interested, within the meaning of this section, 10
or in any case by reason only that he is o Municipal Commissioner
or otherwise concerned therein in a public capacity, or by reason
only that lie has viewed the place in which an olfence is alleged to
have been committed, or any other place in which any other
ansaction material 1o the case is alleged to have occurred, and
made an inquiry in conneetion with the case.

[lustration

A, as Collectory upon consideration of information furnished to
him. directs the prosecution of B fora breach of the Excise Laws. A
s disqualified from trying this case as a Magistrate.

337. Practicing Pleader not to sit as VMagistrate in certain
Courts— No pleader who practises in the Court of any Magistrate
i1 4 district, shail sitas a Magistrate in such Court or in any Court
within the jurisdiction of such Cowrty

338. Power to decide language of Courts.— The Government
may determine what, for the purposes of this Code, shall be deemed
w0 be the lanzuage ot cach Court within the territories administered
by 1t
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339, Provision for powers of Judges and Magistrates being
exercised by their successors in office— (1) Subject to the other
provisions of this Code, the powers and duties of a Judge or
Magistrate may be exercised or performed by his successor in
oftice.

(2) When there 1s any doubt as to who is the successor in office
ol any Magistrate, the Chief Metropolitan Magistrate or, ab the case
may be, the District Magistrate, shall determine by order in writing
the Magistrate who shall, for the purposes of this Code or of anv
proceedings or order thereunder, be deemed to be the successor in
office of such Magistrate.

(3) When there is any doubt as to who is the successor in office
of any Additional or Assistant Sessions Judge, the Sessions Judge
shall determine by order in writing the Judge who shall, for the
purposes of this Code or of any proceedings or order thereunder, be
deemed to be the successor in office of such Additional or Assistant
Sessions Judge.

560. Officers concerned in sales not to purchase or bid for
property.— A public servant having any duty to perform in
connection with the sale of any property under this Code shall not
purchase or bid for the property.

561. Special provision with respect to offence of rape by a
husband.—(1) Notwithstanding anything in this Code, no
Magistrate except the Chief Metropolitan Magistrate or a District
Magistrate shall -

(a) take cognizance of the offence of rape where the sexual
intercourse was by a man with his wife, or

(b) send the man for trial for the defence.

(2) And, notwithstanding anything in this Code, if the Chief
Metropolitan Magistrate or a District Magistrate deems it necessary
to direct an investigation by a police officer, with respect to such an
offence as is referred to in sub-section (1), no police officer of a
rank below that of police inspector shall be emploved either to
make, or to take part in, the investigation.
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261A. Saving of inherent power of High Court Division.—
Nothing in this Code shall be deemed to limit or aftect the inherent
power of the High Court Division to make such orders as may be
necessary o give effect to any order under this Code, or to prevent
abuse of the process ot any Court or otherwise to secure the ends of
justice. .

First Offenders

362, 563 and sad. — Power of Court 10 release certain
convicied offenders on probation of aood conduct instead of
sentoneing to praishment. Conviction and release with adnonition.
Prov sion in case 0f offender failng o ohserve conditions of his
rect JNiZanees. Conditions as o ahode of offender. Kep. by the
[rohation of Offenders Ordinance, 1960 (XL of 1960), 5. 6.

Previously convicted offenders
565. Order for notifving address of previously convicted
offender— (1) When any person having been convicted -

(a) by a Court in Bangladesh ol an offence punishable under
section 213, section 489A, section 4891, cection 489C, or section
189D of the Penal Code . or of any olfence punishable under
Chapter X1 or Chapter XV of that Code, with imprisonment of
cither description for a term of three years or upwards, or is again
convicted of any offence punishable under any ol those sections or
Chapter is with imprisonment for a term ol three years or upwards
by the High Court Division, Court of Session, Metropolitan
Magistrate District  Magistrate, Qubdivisional  Magistrate ot
\Magistrate of the first class, such Court, or \agistrate may, it it or
he thinks lit, at the time of passing sentence of transportation or
imprisonment on such person, also arder that his residence and any
change of or absence from such residenee alier release be notitied
s hereinalter provided for o term not exceading live years trom the
Jate of the expiration of such sentence.

(2) It such conviction i set aside on appeal or otherwise, such
order shall become void.

(3) The Government may make rules to carry out the provisions
o this section relating o the notitication of residence or change of
or absence from residence by released convicts.
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(4) An order under this scction may also be made by an
; Appellate Court or by the High Court Division when exercising its
powers of revision.

(5) Any person charged with a breach of any such rule may be
tried by a Magistrate of competent jurisdiction in the district in
which the place last notified by him as his place of residence is
situated. '
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1 Z 3 4 5 6 7 8

484 Counterfeiting a property  Shall not arrest  Summons B Not compoundiuble Imprisonment of cither  2[Mctiapolitan
mark used by a public  without warrant. description for 3 vears  Magistrate or
servant, or any mark used and Magistrate of the
by lum to denote the first  or  sccond
manufacture, quality, etc.. class |
of any property.

485 Fraudulently  making or Ditto. Ditto. Ditto. Ditto Imprisonment of cither — 2[Metropolitan
having possession of any description for 3 years,  Magistrate or
dic.  plate  or  other or fine. or both Magistrate of the
instrument for first or second
counterfeiting any public class. |
or  privale  property  or

c-mark
486 Knowingly selling goods Ditto. Ditto. Ditto. Compoundable Imprisonment of either — 2[Any Magistrate|

marked with a counterfeit
property or trade mark ed.

when permission is
given by the Coun
before which the

prosecution
pending.

description for 1 year.
or fine. or hot

2 By Ordn XX 0f 1982 . w e J 2l=9z82



I 2 3 4 5 6 7 8
477A Falsification of accounts. Ditto. * Do Bailable. Ditto. Imprisonment of 2[Metropolitan
cither deseription  Magistrate  or
for 7 years or  Magistrate of
fine. or both. the first class.]
482 Using a false trade or Shall not Ditto. Ditto. Bailable  Compoundable  Imprisonment of  2[Any
property mark with intent  arrest when either description Magistrate].
o deceive or injure any  without permission is for | year, or
person. warrant given by the fine, or both.
Court before
which the
prosecution is
. pending.
483 Counterfeiting a trade or Ditto. Ditto. Ditto. Ditto. Imprisonment  of  Ditto

mark
with
cause damage or injury

praperty
another,

used by
intent  to

either description
for 2

fine. or both.

years.  or

2 By Ordn XX of 1982w e f21-8

-82
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