
CHAPTER XXXVI

OF THE MAINTENANCE OF WIVES AND
CHILDREN

48. Order for maintenance of wives and children.— if

inv rerson havin g sufficient means neiiects or refuses to maintain

us vi IC ,)rhis e g jurnate or ille gitimate chid cnanie :o maintain

itself, the District Maizistrate, a Metropolitan Magistrate, a Sub-

divisional Magistrate or a Magistrate of the first class ma y , upon

f cch ciect r refusal. rder uch rerson o nake a

.uontnlv auoanca -or the maintenance or nis wire or sucn cnuu at

such monthly rate, not exceeding four hundred taka in the whole, as

such Mag istrate thinks fit, and to pay the same to such person as the

Magistrate from time to time directs.

2) Such allowanceshall be payable from the date of the order,

or if so ordered from the date of the application for maintenance.

Enforcement of order.— (3) If any person so ordered fails

without sufficient cause to comply with the order, issue a warrant

for levying the amount due inanner hereinbefore provided for

levying tines, and may sentence such person, for the whole or any

part of each months allowance remaining unpaid after the execution

of tie warrant, to imprisonment for a term which may extend to one

month or until payment if sooner made

Provided that, if such person offers to maintain hi wife on

condition of her tiin g with him, and she refuses to live with him.

such Magistrate may consider any grounds of refusai stated by her,

and mav make an order under this section notwithstanding such

offer, if he is satisfied that thereis just ground for so doing

Provided, further, that no warrant shall be issued for the

recovery of any amount due under this section unless application be

made to the Court to ievv such amount within a period of one year

from the date on which it became due.

(4) No wife shall he entitled to receive an allowance from her

husband under this section if she is living in adultery, or if, without

any sufficient reason, she refuses to live with her nusband, or if they

are living separately by mutual consent.
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5) On pro that an y WI Ic in whose kivour an order has been

made under this s 6011 is Ii elite in adulter\', or that without

sri ilieient reason she reluses lit It \e With her husband, or that they

are I vi tie separately b y nititual consent, the Magistrate s'llall cancel

the order.

(6) All evidence under this Chapter shall be taken in the

of' the hrisbtnLl or lather, as the ease iiiav he, or, when his

rsiitial attendance is tspeiised \\itll , in the ipresence of his

pleader, and shaH be recorded in the man 1W!' prescribed in the case

01 ' 511111 no ns-ciises

hh\ided thW if the \l;i y istrate i tiIied that lie is ssillluhly

avoidinc Service, or \\ ihifohl y Reelects tO attend the Court, the

s lao istrate may proceed to lical and determine the ease ex pate.

mv orders so made ma y be set aside lol . ood cause shown on

application made with iii three months from the (late thereof'.

(7) The Court in dealing with applications under this section

shall ha\ e power to make sue it order as to costs an mao be just.

(b) Proceedi ties under this section ma y he taken a g ainst any

person in an y district where he resides or is, or where lie last reside I

with his \vi fo, or, as the case ma y he, Be mother o I' the illegitimate

child.

N; Wec

SeLi j On 5 oi'the [aniiir Courts Ordinance. 1985 which came into force on 15

- 6 - 85. has put this relict' ii s I8S into Controvers y in VieW of the fact that the

butler of' 'Maintenance has been assigned to the exclusive jurisdiction of the

Courts for being entertained, tried arid disposed of. But apart from the

ssordiiios "the Family Court 510111 lid\ C C\ChLilii\ C ILIIIsdiCtiOli'' — with rceard to

ti\ C nrlJt!Crs includi iLL it liItCli1iIieC laid d\Vli thCrCIll nothiliLi has been stated

c.xpresslr Ill the ordinance as to the ouster of Maistrate's jurisdiction us dSS. In

this \ new or the it alien' I ant of the Opinion that a Magistrate sliuiil not act heond

jurisdiction 1' he attends an unpplicalion u s 18$. I luwescr, at the prc'cnl the

uurticr has been settled by the Hobble 1 Iihi Court t)is isioti in the case cited

heto,

36-
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(ii course, the Lanulv Courts Ordinance, 19S 5 bein g a special statute dealinc

o i!h :he subject maintenance ainoile others, the Niacistrates should discourage

inS etiofl of such cases o oh them so that the parties may reap the heneflt of the

\pec:.:I procedure laid down in the special staute made recently on the suhiect.

47 • [A- R Pace IS - Meher Necar Vs. Mojibur Bahnian

Pros isionS of this Ordinance are applicable not milv to the Muslim

('c.mnonitv hut also to other communities constituting the populace of

Bane ad c sit.

47 D. L. R. Pace IS Meher Necar vs. Mo .jibur Rahman.

Pros ision of the 1_311111\ Courts Ordinance 19S5 has e not taken away the

poss er of a Magistrate to order for maintenance under section 488 Cr. P. C. The

Sessons Judge committed error of law in setting aside the order of maintenance

passed by the Magistrate.

This rulin g has overruled the decision of the signgle Bench reported in 42 D.

L.R. at pace ISO to the effect that the Ma g istrate have no jurisdiction to entertain

an aplication u / s. 488 of the Cr. P. C. in view of the provision of the Family

Courts Ordinance, 1985.

Past Maintenance

Jarnila Khantun vs. Rustom All. CH. Appeal No. 21 of 1991 Judgment

delis ered on 7. 3. 96 b y Appellate Division (not vet reported).

Appellate Division of the Supreme Court held that Muslim ss omen are

entided to the past maintenance subject to Article 120 of the [,initiation Act. The

Court further held that a wife can also claim past maintenance for the child if she

has been supportine the child in the same household without an contribution

from the father o hose duty it was to maintain the child.

489. Alteration in allowance.— (1) On proof o! a change in the

circumstance of an y person recei\ ing under section 488 a monthly

aflowance, or oidcred under the same section to pa y a monthly

allowance to his wife or Child, the slauaistratc ma y make such

alteration in the allowatice as he thinks fit

Provtded that it ' he increases the alIo\\:itice the monthl y rate of

tour hundred taka tit the sshole he not exceeded.
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() \\ here it appears to the Magistiate that, iii consequence of

anY dec isom o I • a competent (lvii court, an\ order made Linde-

'SS .luid 1w LJIwcilcd or varied, he shall cancel the rJe:

or, as the case ma y he, vary the same accord i tik.

490. Enforcement of order of maintenance— \ cop y of the

order of maintenance shall he given without payment to the person

in whose favour it is made, or to his guardian, if an y , or to the

person to whom the al lov ance is to he paid; and such order ma y he
enforced b y any Magistrate in any place where the person against

whom it is made ma y he, on such Magistrate being satisfied as to

the identit y of the parties and the non-payment of the allowance
due.

CHAPTER XXXVII

DIRECNOTRS OF THE NATURE OF A HABEAS
CORPUS

491. Power to issue directions of the nature of a Habeas

Corpus.— (I) The Hich Court Division ma y, whenever it thinks
fit, direct -

(a) that a person within the limits of its appellate criminal

urisdiction be brought up before the Court to he dealt with

according to law;

(h) that a person illegall y or improperly detained in public or
private custod y within such limits he set at liberty

(c) that a prisoner detained in an y JiLlil Situate within such limits

he hroui.ht before the Court to he there examined as a witness in

an y illatter pendin g or to he inquired into in such Court;

(LI) that a prisoner detained as aforesaid he brought before a

Court-martial or an y Commissioners for trial or to he examined

touchin g an\ matter pending before such Court-niartial or
Commissioners respectively;
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e) that a pnsoncr \v!thin such limits he removed from one

custody to another for the purpose of trial; and

) The Supreme Court ma y , from time to time, frame rules to

reilc the procedure in cases under this section.

(3) Nothing in this section applies to persons detained under

an\ law Ir the time being in force providing for prcventi\ e

detention.

491A. Powers of 1-111 Court outside the limits of appellate

jurisdiction. Omitted by the Criminal Law (Extinction of

Dicriminatory Privileges) Act, 1949 (II of 1950), Schedule.

PART - IX
SUPPLEMENTARY PROVISIONS

CHAPTER XXXVIII

OF THE PUBLIC PROSECUTOR.

492. Power to appoint Public Prosecutors.— (1) The

Government may appoint, generally, or in any case, or for am

specified class of cases, in any local area, one or more officers to be

called Public Prosecutors.

(2) IThe Chief Metropolitan Magistrate or the District

Magistrate, or, subject to the control of the District Magistrate, the

Sub-divisional Magistrate, ma y , in the absence of the Public

Prosecutor, or where no Public Prosecutor has been appointcd

appoint iin other person, not being an 01 1ccr ni police bclo\\ ri 1

ranks the Government ma y prescribe in this hehal fl to be public

Prosecutor for the purpose of an y case,

493. Public l'rOSCCUtOrS ma y plCa(l in all 0)" " s ill CdSCS

under his charge, Pleaders privately Instructed to he under his

direction.---- Ihe Public Prosecutor ma y appear and pleaLl \Vi hout
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an\ "Avon icl('e :inv . Court in \vhi eh an y case of' hich

lie has chftgcd is under inquir y , trial or appeal, and if an y pri\ ate

person i ntructs a pleader to prosecute in an y Court an y peon in

aii	 ucli case, the Pub) i ProS
,hall

ecutor shall eon ict the prosecit ion,

and the pleader so instruc d 	 act therein, under his directions.

491 Effect of withdrawal from prosecution.— An y Public

Prosecutor ma y , with the consent of the Court, before the judgment

is pronounced, withdraw from the prosecution of an y person either

generally or in respect of any one or more of the offences for which

he is tried; and upon such withdrawal,-

(a) if it is made before a charge has been framed, the accused

shall he discharged in respect of such ofience or offences;

(h) if it is made after a charge has been framed, or when under

this Code no charge is required, he shall he acquitted in respect of

such offence or Offences-

495. Permission to conduct prosecution.— (1) Any Magistrate

inquiring into or trying any chse may permit the prosecution to be

conductd by an y person other than an officer of police below the

rank to be prescribed by the 4[Government] in this behalf but no

person, other than the Attorney-General, Government Solicitor,

Public Prosecutor or other officer generally or speciall y empowered

by the Government in this behalf, shall be entitled to do so without

such permission.

(2) Any such officer shall have the like power of withdrawing

from the prosecution as is provided b y section 494, and the

pro isions of that section shall appl y to an y withdrawal by such

officer.

() Any pa-son conducting the prosecution may do so

personal K or by a pleader-

(4) an oil icer of police liall not be permitted to conduct the

prosecution it' lie has taken any part in the in\ estigation into the

o fence \ h respect to h cli the accused is being prosecuted.



ChAPTER XXXIX
OF BAIL

496.In w hat cases bail to be taken.— When any person other
than a person accused of a non-bailable offence is arrested or
detained without warrant h' an officer in charge of a police station,
or appears or is brought before a Court, and is prepared at an y time
while in the custody of such officer or at an y stage of the
proceedings before such Court to give bail, such person shall he
released on bail

Provided that such officer or Court, if he or it thinks fit, may,
instead of taking bail from such person, discharge him on his
executing a houd without sureties for his appearance as hereinafter
provided

Provided, further, that nothing in this sectiorc1shall he deemed
to affect the provisions of section 107, sub-section (4), or section
117, sub-section (3).

497. When hail may he taken in case of non-bailable
offence.-- (1) When any person accused of any non-bailable
offence is arrested or detained without warrant b y an officer in
charge of a police station, or appears or is brought before a Court,
he may he released on hail, but he shall not he so released if there
appear reasonable grounds for believing that he has been guilt y of
an otience punishable with death or imprisonment for lif

Provided that the Court may direct that any person under the
age of sixteen years or any woman or any sick or infirm person
accused of such an offence be released on bail.

(2) If it appears to such officer or Court at any state of the
in\ esti gation, inquir y or trial, as the case ma y he, that t'here are not
reasonable grounds for believing that the accused has committed a
non-bailable offence, but that there are sufficient grounds for further
i nquirv into his eui It, the accused shall, pending such inquir\ , he
released on hail, or, at the discretion of such officer or Court, on the
execution by him of a bond without sureties for his appearance as
hcrei ia tier provided.
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() An officer or a Court releasin g an y person oil under sub-

'section (I) or sub-section (2) shall record in \vritine his or its

reasons for so doinu.

(4) If, at an y time :ifler the conclusion of the trial of a person

accused of a non-bailable oftiice and before .1 udement is delivered,

the Court is of opinion that there arc reasonable ground\ br

helic\ ing that the accused is not gui tv of an y such offence, it slial 1

release the accused, if he is in custody on the execution by him of a

bond without sureties for his appearance to hear judgment

delivered.

(5) The High Court Division or Court of Session and, in the

case of a person released by itself, an y other Court may cause any

person who has been released under this section to be arrested and

may commit him to custody.

497A : Omitted by Ord. IX Ord. $2 w. e. f. 15 - 6 - 82

(This section was inserted by L. R. 0. Ordn No. XLIX of 1978).

498. Power to direct admission to hail or reduction of hail.—
[he amount of every bond CXCCL[tCCI under this Chapter shall he

fixed with due regard to the circumstances of the case, and shall not

be excessive; and the High Court Division or Court of Sessions
iiiav, in any case, whether there he all oil or not, b

direct that any person he admitted to bail, or that the hail required

by a police officer or Ma g istrate be reduced.

499. Bond of accused and sureties.— (1) Before any person is

released oil or released oil own bond, a bond for such sum

of money as the police officer or Court, as the case ma y be, thinks

sufficient shall he executed by such person, and, hen he is released

oil by one or more sufficient sureties conditioned that such

person shall attend at the time and place mentioned in the bond, and

shall continue so to attend until otherwise directed b y the police

officer or court, as the case may be.

(2) If the case so require, the bond shall also bind the person

released on bail to appear 'a hen ccd led upon at the II igh Court

Division, Court of Sessions or other Court to answer the charge.

	

00. l)ichargc from custod y .— (I As 'm	 thc bond ha'.

been executed, the person for whose appearance it has been

executed shall he released; and, \\hcn he is in jail, the ('ourt

admitting him to hail shall issue an order of release to the officer in

chiaruc of the jaih,and such officer on receipt- of the order shall

release him.
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(2) Nothing in this section, section 496 or section 497 shall be

deemed to require the release of any liable to be detain, Lou

some matter oilier than that in respect of which tlic bond was

executed.

50L. Pow ci to 0 r(Icr Sn Ificient hut! when fli nt lirs E taken is

i nsn flicien I.-- It, throug h mistake, fraud or othcr\vise, i 11S licient

sureties have been accepted, or i I they nile rwards become

insulPcient, the Court ma y issue a warrant of arrest directing that

the person released on bail he brouclit before it and may order him

to find so ilicient sureties, and, oil his lam Ii tie so to do, maY commitit

hnii to jail.

502. Discharge of sureties.— (I) All or any sureties for the

attendance and appearance 
of 

d person released on hail nia at aii

lime apply to ii N Inc i strate to dischar ge the bond, either wholly or so

tar as reiatc, to the applicants.

(2) On such application hei ne made, the Magistrate shall issue

his \\ arrant of arrest directing that the person so released be brought

before him.

() On the appearance oh such person pF1FSFlt to the \\ arrant , or

on his voluntary surrcnder, the Magistrate shall direct the bond to he

discharged either \vholl\ or so far as relates to the applicants, and

shall call upon such person to find other 511 flcient SFireticS, and, if

he lai Is to do so, iv a colilill it hi 01 IF) cFlStOdy.

CHAPTER XL

OF COMMISSIONS FOR THE EXAMINATION OF
WITNESSES

503. \\'h en at ten dance of witness maY be dispensed with

(I) \Vhienevr ill the course o t • an inquiry, d trial or nov other

proceedi op under this Code, it appears to a Metropolitan Magi sil ate

a District N Inc i straFe, a Court of 	 essiOi1S or the I IiL'h Court

I )ivision thatlhic c\ami nation of a witness is necessary for the ends

of FisIicc, and that the attendance of such wi (ness cannot be
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procured without an amount of delay, expense of inconvenience
1116  undcr the circumstances of' the case, ould be unreasonable,

such Magistrate or Court may dispense with such attendance and

nniv issue a commission to any District Magistrate or Magistrate of

the first class, within the local limits of whose jurisdiction such
witness resides, to take the evidence of such witness.

(2) and (2A) : Omitted by Act VIII of 1973.

(213) Issue of commission and procedure thereunder.- When
the witness resides in the United Kingdom or any other country of

the Commonwealth other than Bangladesh, or in the Union of

Burma, or any other country in which reciprocal arrangement in this

behalf exists, the commission may be issued to such Court or Judge

having authority in this behalf in that country as may be specified

by the Government by notification in the official gazette.

(3) The Magistrate or officer to whom the commission is issued,

or if he is the District Magistrate, he, or such Magistrate, of the first

class as he appoints in this behalf, shall proceed to the place where

the witness is or shall summon the witness before him, and shall

take down his evidence in the same manner, and may for this

purpose exercise the same powers, as in trials of warrant-cases

under this Code.

504. Commission in ease of witness being within a
Metropolitan Area.— (1) If the witness is within the local limits of

the jurisdiction of any Metropolitan Ma g istrate, the Magistrate or
court issuing the commission may direct the same to such

Metropolitan Magistrate, who thereupon may compel the attendance

ot and examine, such witness as if he were a witness in a case

pending before himself.

(2) When a commission is issued under this section to the Chief

Metropolitan Magistrate, he may delegate his powers and duties

under the commission to any Metropolitan Magistrate subordinate
to him.

505. Parties may examine witnesses.— (I) The parties to any

proceeding under this Code in which a commission is issued, may

respectivel y forward any interrogatories in writing which the

Magistrate or Court directing the commission may think relevant to

37-
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the issue and when the commission is directed to a Magistrate or

officer mentioned in section 503, such Magistrate or the officer to

whom the duty of executing such commission has been delegated

shall examine the witness upon such interrogatories.

(2) Any 'uch party may appear before such Magistrate or officer

by pleader, or if not in custody, in person, and may examine, cross-
examine and re-examine (as the case may be) the said witness.

506. Power of Sub-ordinate Magistrats to apply for issue of

commission.— Whenever, in the course of an inquiry or a trial or

any other proceeding under this Code before any Magistrate other
than a Metropolitan Magistrate or District Magistrate, it appears that

a commission ought to be issued for the examination of a witness
whose evidence is necessary for the ends of justice, and that the

attendance of such witness cannot be procured without an amount

of delay, expense or inconvenience which, under the circumstances
of the case, would be unreasonable, such Magistrate shall apply to
the District Magistrate, stating the reasons for the application; and

the District Magistrate may either issue a commission in the manner

hereinbefore provided or reject the application.

507. Returi' of commission.— (1) After any commission

issued under section 503 or section 506 has been duly executed, it
shall be returned, together with the deposition of the witness

examined thereunder, to the Court out of which it issued; and the

commission, the return thereto and the deposition shall be open at

all reasonable times to inspection of the parties, and may, subject to
all just exceptions, be read in evidence in the case by either party,

and shall form part of the record.

(2) Any deposition so taken, if it satisfies the conditions

prescribed by section 33 of the Evidence Act, 1872, may also be
received in evidence at any subsequent stage of the case before

another court.

508. Adjournment of inquiry or trial.— In every case in

\hiCh a commission is issued under section 503 or section 506, the

inquiry, trial or other proceeding may he adjourned for a specified
time reasonably sufficient for the execution and return of' the

Co 1fl ITI I SS I Oil.

508. Application of this Chapter to commissions issued in

Burma.— The provisions of sub-section (3) of section 503, section
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504 and so much of sections 503 and 507 as relates to the execution

of  commission and its return by the Magistrate or officer to whom

the commission is directed shall apply in respect of commissions

issued by any Court or Judge having authorit y in this behalf in the
United Kingdom or in any other country of the Commonwealth

other than Bangladesh or in the Union of Burma or any other

country in which reciprocal arrangement in this behalf exists under

the law in force in that country relating to commissions for the

examination of witnesses, as they apply to commissions issued

under section 503 or section 506.

CHAPTER XLI
SPECIAL RULFS OF EVIDENCE

509. Deposition of medical witness.— (1) The deposition of a
Civil Surgeon or other medical witness, taken and attested by a

Magistrate in the presence of the accused, or taken on commission

under Chapter XL, may be given iii evidence in any inquiry, trial or

other proceeding under this Code, although the deponent is not
called as a witness.

(2) Power to summon medical witness.- The Court may, if it
thinks fit, summon and examine such deponent as to the subject
matter of his deposition.

2 1509A. Report of post mortem examination,— Where in any
inquiry, trial or other proceeding under this Code the report of a

post mortem examination is required to be used as evidence, and the

Civil Surgeon or other medical office ç who made the report is dead
or is incapable of giving evidence "or is beyond the limits of

Bangladesh and his attendance cannot be procured without an

amount of delay, expense or inconvenience which, under the

circumstances of the case, would be unreasonable, such report may

he used as evidence,].

2. By Ordn. XXIro[I92:w, e.f 21 -8-52
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Note
!n view of this provision Report of a Post-mortem examination may be

adm:ued into C\ idence ithout trmal proof of the same by the medical officer

v. ho made the report if: -

a) The concerned Medical officer is dead.

h) The concerned Medical officer is incapable of g is Ing evidence

(lncapahilii ma y be due to infirmit y , serious illness, etc.)

C) The concerned Medical officer is awa y from Bangladesh and %0 hose

attendance cannot be procured without all of unreasonable dela y , expense

or inconven cnce.

But this provision shall have to be applied '.cry sparingly and onl y in the

circimstances mentioned above. For the ends of justice the courts should make
all out efforts to have the Medical officer examined, of course, without allowing

to consume more fime.

37 DLR (Dha) 156 : state vs. Altaf hossain : Postmortem reports when can

be used as evidence in a case— explained:

Post-mortern report if otherwise inadmissible in evidence hos ever may be

used by the defence for its own purpose and not by the prosecution.

37 DLR(Dha) 237 : Nayan vs. The State : Section 509A was introduced by
Ordinance 24 of 1982 on 21. 8 82 - the Pomorteni report by the doctor
being of a date earlier thereto it is not admissible in evidence on the basis of the
provisions of Section 509A.

5BLD (Ctg) 203 Siddique Ahmed & Ors. Vs. The state

Postmortem report -- Its admissibliltv -- A mere application on behalf of
prosecution was filed that the whereabouts of the doctor could not be traced out
but no evidence has been led to support that contention— The report cannot he
used as evidence without proper proof that the attendance of the doctor cannot be
procured.

Post Mortem report -- whether indispensible in deciding a criminal case --
Medical evidence of the doctor who held post-mortem examination being
corroborative of the other incriminating evidence relating to the cause of death of
the deceased the court is at liberty to come to a finding regarding the cause of
death on the hasis of such other evidence.

40 DLR 177 Ezahar sapai vs. state : -- Postmortem report is an admissible

es idence \\llen three reLluirenicilts laid lIo\\Ii  ill the cuiioit aic aii,iieJ. (101

principle : 43 DLR 440 and -I3DLR 573).

44D1_R 44 I : Abdul Quddes vs. State - As the doctor concerned who held
the postmortem examinaction is not examined although he was as ailable ill the
country at the relevant time. the report ssas not legihy admitted into evidence and

as such the conviction based there on is illegal.
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2 1510. Report of Chemical Examiner, serologist, etc.— An'

document purporting to he a report under the hand of any Chemical

Examiner or :\ssistant Chemical Lxaniinei- to Government or any

serolo g ist, handwriting expert, linger print expert or lire arm expet
appointed by the Government, upon any matter or thing duly
submitted to him for examination or analysis and report in the

course of any proceeding under this Code, ma y, without calling him

as a witness, be used as evidence in any inquiry , trial or other

proceeding under this Code.]

Note

The section has been amended by inserting the wordings "with out calling

him as a witness. This is a significant change made for expeditious disposal of

cases dispensin g with the appearance of the experts in court and providing for

usin g their reprorts as evidence without calling them as witnesses.

But many are expressing great concern over this change. Facing of cross-

e\amination in court acted as a significant check in making otherwise than true

reports. But remoyal of this check without making any alternative provision is

likely to lead the experts to be negligent or arbitrary in making the reports

otherwise than a true one. This is most undesirable. Expeditious disposal of cases

at the cost ofjustice can never be subscribed.

510A. Evidence of formal character on affidavit.— (1) The
evidence of any person whose evidence is of a formal character may
he given by affidavit and may, suhect to all just exceptions, be read
in evidence in any inquiry, trial or other proceeding under this
Code.

(2) The Court ma)', if it thinks lit, and shall, on the application
of the prosecution of the accused, summon and examine any such
Person as to the facts contained in his affidavit.

511. Previous conviction or acquittal how proved.— In any
inqu rv, trial or other proceeding under this Code, a previous

ci a	 l acquital maY he proved, in addition to '11IN other
mode provided by any law lir the time being in force -

(a) by an extract ccrtifled under the hand of the ollicer having
the custod y of the records of the Court in which such conviction or
acquittal as had to he a cop y of the sentence or order; or

0311 \ \ /1 ,/ /	 e.	
-
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(h) in case of a conviction, either by a certificate signed by the

officer in chirgc of the ju I in which the punishment or any part-

ihercot ViS inflicted, or b y production of the warrant of

commitment under vhicli the punishment was suffered; together

	

III 	 of such cases, evidence as to the identit y of the

accused person with the person so convicted or acquitted.

'1512. Record of evidence in absence of accused.— (1) If it is

proved that an accused person has absconded, and that there is no
immediate prospect of arresting him, the Court competent to try

such person for the offence complained of may, 2[***1 in his

absence, examine the witnesses (if any) produced on behalf of the

prosecution, and record their depositions. Any such deposition may

be given in evidence against him on the inquiry into, or trial for, the

offence with which he is charged, if the deponent is dead or

incapable of giving evidence or his attendance cannot be procured
without an amount of delay, expense or inconvenience which, under
the circumstances of the case, would be unreasonable]

Record of evidence when offender unknown. - (2) If it

appears thai an offence punishable with death or transportation has-
been committed by some person or persons unknown, the High-

Court Division may direct that any Magistrate of the first class shAli
hold an inquiry and examine any witnesses who can give evidence

concerning the offence. Any depositions so taken may be given in.
evidence against any person who is subsequently accused of the
offence, if the deponent is dead or incapable of giving evidence or

beyond the limits of Bangladesh.

Note

Sub-section (I) of the section has been amended by omitting the comm&

and words 'on the arrest of such person'. This section provides for using th€

deposition of itnesses in a subsequent trial a g ainst an accused who was absen

at the time such deposition was recorded by the court provided the said wintess

dead or incapable fgiving evidence or whose attendance cannot be procure(

without an unreasonable amount of dela y , expense or inconvenience.

This Section leads us to split up a case between the accuseds present and th
accuseds absent and to leave aside the case of the absentee accuseds for beinc

tried subsecuentl.

2 l3 Ord', .\.\1I,i0j2 it , 1 21 -5- .52

3 Br ()rthi LA I 19S'. it v I 030- 12 -S)
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In 1982 ide ordinance No. XXIV a special provision being section 33913

has been incorporated in the code making pros oion for trial in the absnce of the

accused and in view of this provision man y are of the opinion that section 5 12 is

contradictory to this section and that tr this reason section 512 is to he deleted.

But a close readin g of the two sect is svill reveal that the sections are not

contradictory, rather. section 512 is complementary to a great extent. Section

339B provides for trial in the absence of the accused whereas Section 512 deals

with the use of evidence of a NN itness taken in the absence of the accused. We are

now, of course, not to resort to separate trial at a subsequent time on the arrest of

the absentee accused ; hut it is very often happening that in the midst of the trial

the absentee accuseds are making appearance and in that situation we have no

other provision than the one Ws 512 regarding use of the evidence of those

witnesses as mentioned in the sections. Of course, retention of the protion of the

section regarding splitting up of the case of an absentee accused and to try him

subsequently appears to be redundant in view of section 339B.

47DLR 61 Baharuddin vs. state - section 339B(2) provides for

absentia trial, section 512 has no application in the case of an accused who

appeared before the court but thereafter absconded.

CHAPTER XLI1
PROVISIONS AS TO BONDS

513. Deposit instead of recognizance.— When any person is

required by any Court or officer to execute a bond, with or without

sureties,such Court or officer may, except in the case of a bond for

good behaviour, permit him to deposit a sum of money or

government promissory notes to such amount as the Court or officer

may fix, in lieu of executing such bond.

514. Procedure on forfeiture of bond.---- (1) \Vhcnever it is

proved to the satisfaction of the Court by which a bond under this
Code has been taken, or of the Court ol a Metropolitan Magistrate

or Magistrate of the first class.

or, ' hen the bond is for appearance he fore a Court, to the

sat i sluiction of such Court.
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that Such bond has been forfeited, the Court shall record the
grounds of such proof, and niav call upon any person hound by such
bond to pa y the penaltY thereof, or to show cause WhY it should not
he paid.

(2) Ii sufficient cause is not shown and the penalty is not paid,
the Court may proceed to recover the same b y issuing a warrant for
the attachment and sale of the movable property belonging to such
person or his estate if he he dead.

(3) Such warrant may be executed within the local limits of the
jurisdiction of the Court which issued it; and it shall authorize the

attachment and sale of any movable property belonging to such

person without such limits, when endorsed by the District

Magistrate or Chief Metropolitan Magistrate within the local limits
of whose jurisdiction such property is found.

(4) If such penalty is not-paid and cannot be recovered by such

attachment and sale, the person so bound shall be liable, by order of
the Court which issued the warrant, to imprisonment in the civil jail
for a term which may extend to six months.

5) The Court may, at its discretion, remit any portion of the
penalty mentioned and enforce payment in part only.

(6) Where a surety to a bond dies before the bond is forfeited,
his estate shall be discharged from all liability in respect of the bond

(7) When any person who has furnished security under section
106 or section 118 or section 562 is convicted of an offence the

commission of which constitutes a breach of the conditions of his
bond, or of a bond executed in lieu of his bond under section 514B,
a certified copy of the judgment of the Court by which he was
convicted of such offence may be used as evidence in proceedings
under this section against his surety or sureties, and, if such certified

copy is so used, the Court shall presume that such offence was
committed by him unless the contrary is proved.

514A. Procedure in case of insolvenc y or death of surety or
when a bond is forfeited. - When any surety to a bond under this
Code becomes insolvent or dies, or when any bond is forfeited
under the provision' s of section 514, the Court by whose order such
bond was taken. or a Metropolitan Magistrate or Magistrate of the
first class, m ya order the person from whom such security was
demanded to furnish fresh securit y in accordance with the directions
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or the ori g inal order, and, it' such securit y is not Furnished, such
Court or \1a g itrate ma y proceed as I there ha been a deFault in
colnpl\ ill'-'	 ill) such	 rigin.ul order.

514M flood required from a minor.-- \\'hen the peI'()I1
rL\[Li i red b\ aI1\ t orirt or of iccr to execute a bond is a ii nor, such
('ourt or officer ina accept, in 1 icu thereof', a bond executed H a
suret or sirreties only.

515. Appeals from, and revision of, orders under section
514.— All orders passed under section 514 by an y Ma g istrate other
than a Metropolitan Magistrate or District Magistrate, shall he
appealable to the District Magistrate , or, if "lot so appealed, may he
-revised by him.

516. Power to direct lev y of amount due on certain
recognizances.— The I Iih Court Division or Court of Session
may (lireCt any Magistrate in levy the amotint due on a bond to
appear and attend at such I-ugh Court Division or Court olSessions.

CHAPTER XLIII
OF THE DISPOSAL OF PROPERTY

51 6.\. Order for custody and disposal of propert )ending
trial in certain cases.— When an y propert\ regarding \\ hieli  an's
oltcnce appeals to have been committed, or which appears to ha c
been used bar the commission Of' an y of'Ince, is produced he bare
an y (ri;nal Court durin g any inquir y or trial, the Court may make
such rJe r a it thinks lit for the proper custod oF sricli propert\
pendine the conclusion of the inquirY or trial, and, if the propert> is
subject to spccd	 or natural dccn\, niav, alter rccoidiii g 	uiJi
C\ idciice a it thinks ilecessar\ , order it to be sold or otller\\ He

di.poed of.

517. Order for disposal of propery regarding w h icli offence
coninutted.-- 1) \\hL'u an inr]uir\ or a tool in an ('riiniiia! ();rt
is concluded, the Court ma y make such order as it thinks ht Hr Ce
disposal b y destruction, con I iscation, or delivery to an\ person
eLiiilliil g to be entitled to possession tllerco or othcr 	 se of 1:-.\

 -
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property or document produced before it or in its custody or

rcarding which an y offence appears to have been committed, or

\\ hich has been used (or the commission of an\ Offence-

(2) \\hen I lih Court Di\ ision or a Court of Session makes such

oidcr and cannot through its o n oflccrs conveniently deliver the

propert y to the person entitled thereto such court may direct that

the order be carried into effect h\ the Chief Metropolitan Magistrate

or District Niagistrute.

(3) When an order is made under this section such order shall

not, except where the property is livestock or subject to speeds and

natural decay , and save as provided b y sub-section (4), he carried

out for one month, or, when an appeal is presented, until such

appeal has been disposed ot

(4) Wthing in this section shall he deemed to prohibit any Court

from del \ ering an y property under the provisions of sub-section (1)

to an y person claiming to he entitled to the possession thereof, on

his executing a bond with or without sureties to the satisfactionof

the Court, engaging to restore such properly to the Court if the order

made under this section is modified or set aside on appeal.

Explanation.— In this section the term " property ' includes in

the cue of property regarding which an offence appears to have

been committed, not only such property as has been originally in the

possession or under the control of any party, but also any property

nb or lr \ hich the same may have been converted or exchanged,

and anything acquired by such COflVCVS100 or exchange, whether

immediately or otherwise.

518. Order ma y take form of reference to District or Sub-

divisional Magistrate.-- In lieu of itself passing an order under

section 517, the Court may direct the property to he delivered to the

Chief \ letrpol itan Magistrate, District Magistrate or to a Sub-

di i 5i onal Magistratc, who shall in such cases deal with it as if it

had been seited by the police and the sciiure had been reported to

him in the manner hcrei nu (Icr ent ioned.

51 9. l'av mu nt to innucent purchaseraser of ni o ri cv found on

cuscd \\hcn a perso1 is convicted of an y of1nce hich

includes, or amounts to thell or receiving stolen. propert y , and it is

proved that any other person has bought the stolen property from

him	 'it knowing, or ha inc reason to believe, that the same
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was stolen, and that an y mones has on his arrest been taken out of

the possession of the convicted person the Court ma, on the
application of such purchaser and on the restitution of the stolen
property tot he person entitled to the possession thereof, order that

out of such mone y a sum not exceeding the price paid b y such

purchaser he delivered to him.

520. Sta y of order under sections 517, 518 or 519.— Any

Court of appeal, confirmation, reference or revision ma y direct any

order under section 517, section 518 or section 519 passed b y a

Court subordinate thereto, to he stayed pending consideration by the

former Court, and may modify , alter or annul such order and make

any further orders that ma y be' ust.

521. Destruction of libellous and other matter.— (1) On a

conviction under the Penal Code, section 292, section 293, section
501 or section 502, the Court may order the destruction of all the
copies of the thing in respect of which the conviction was had, and
which are in the custody of the Court or remain in the possession or
power of the person convicted.

(2) The Court may, in like mannet on a conviction under the
Penal Code, section 272, section 273, section 274 or section 275,
order the food, drink, drug or medical preparation in respect of
which the conviction was had to he destroyed.

522. Power to restore possession of immovable property.—
(1) Whenever a person is convicted of an offence attended by
criminal force or show of force or b y criminal intimidation and it

appears to the Court that by such force or show of force or crimir.al
intimidation any person has been dispossessed of an y immovahle
property, the Court may if it thinks fit, when convicting such
person or at any time within one month from the date or the
conviction order the person dispossessed to be restored to the

possession of the same.

(2) No such order shall prejudice an y right or interest to or in
such immovable property which any person nar he thle to estahsh

in a ci' Il suit.

(3) An order under this section ma y he m,i. e by am 	 otu or
appeal, confirmation, rehcrenee or revision.

523. Procedure by police non-seizure of property taken

under section 51 or stolen.— (1 The seizure hr an y flOiCC oftcer
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of propert y taken under section 51, or alle ged or suspected to have

been stolen, or ibund under circumstances \\ hich  create suspicion of
the commission of an y offence, shall be fiarthwith reported to a

\lausIrate who shall make such order as he thinks fit respecting

the d;sposal of such property or the deliverY of such propert y to the

person entitled to the possession thereof, or, if such 'erson cannot

be ascertained, respecting the custod y and production of such
property.

Procedure where owner of property seized unknown.- (2) If
the person so entitled is known, the Ma g istrate may order the
property to he delivered to him on such conditions (if an') as the

\ lagistrate thinks fit. If such person is unknown, the Magistrate may

detain it and shall, in such case, issue a proclamation specifvira the

articles of which such propert y consists, an,] requiring any person
ho may have a claim thereto, to appear before him and establish

his claim within one month from the date of such proclamation.

524. Procedure where no claimant appears within six

months.— (1) If no person within such period establishes his claim
to such propert y , and if the person in whose possession such

property was found, is unable to show that it was legally a7quired
b y him, such property shall he at the disposal of the Government
and ma y he so!(] under the orders of the Metropolitan Magistrate
District Ma g istrate or Sub-divisional N1agistrate or of a Magistrate

of the first class empowered by the Government in this behalf.

(2) In the case of every order passed under this section, an

ippcal shall lie to the Court to which appeals against sentences of

the Court passing such order would 1i.

525. Power to sell perishable property.— If the person
entil CLI to the possession of such properl y is unknown or absent and
the propert y is subject to speed y and natural deca y , or if the
\ lac itraie to whom its Seizure is reported is of opinion that its sale

OU Ii be 101 . the benefit of the owner, or that the value of such

t is le.s than ten laka the Magistrate niav at any Ii iic direct
.t in He sold; and the provisions of sections 523 and 524 shall, as
aCdr k s nla\ be practicable, apply to the rict proceeds of such sale.



CHAPTER XLIV
OF THE TRANSFER OF CRL\1lNAL CASES

[525A. Poscr of .-[)pelIatc Division to transfer eases and
Appeals.— (I ) ftc Appellate l)i\ iou ini direct the 

11-i sDr H
an particular case or appeal from one permanent Qcnch of the F I iuh

ourt Division to another permanent Bench H the I i h Court
Di\ sion, or from an y Criiii inn! Court within the jurisdiction of one
permanci t Bench of Be High Court Division to an y other Criminal
Court I equal or superior jurisdiction within the jurisdiction of
an0th!-1 permanent Bench of the H ich Court Division, whenever it
appears to it that such transfer v ill promote the ends of justice, or
tend to the gencral convenience of parties or witnesses.

(2) the permanent Bench of the High Court Division or the
Court, as the case may he, to which such case or appeal is
transferred shall deal with the same as if it had been originally
instituted in, or presented to, such Bench or Court, as the case may
be.]

526. High Court Division may transfer case or itself ti-v it.—
(1) Whenever it is made to appear to the High Court Division :-

(a) that a fair and impa-tial inquiry or trial cannot be had in any
Criminal Court subordinate thereto, or

(h) that some question of law of unusual difThult
y is likely to

arise, or

(c) that a \ iew of the place in or near which any offence has
been con muted ma y be required for the satislactory inquiry into or
trial of , the same, or

(d) that an order under this section will tend to the general
convenience H the parties or witnesses, or

(e) that such an order is expedient for the ends ofjustice, or is
required b y any provision of this Code; it ma y order -

(i) that an o tTencc be inquired into or tried by any Court not
cnlpo\\ered tinder sections 177 to 183 (both incltisive), but in other
respects competent to inquire into or try such offence;

(ii) that in	 particular case or appeal, or class of cases or
appeals, be ii ansfe-red Irom a ('ri ii na! C)tirt subordinate to its
alitllorj[\ to an	 other such Criminal 	 urt of equaT or superior

Li ii sd Cli Oil

. R O, 1', \ \ (1 7/ I /	 -	 3
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i that an y	ti-ticular case or appeal be transferred to and tried

helre Itself; or

(i ) that au accused person he sent fir trial to itself or to a Court

ol Session.

(2) Wlicii We111,11 11 Court l)ivision 'a ilidru'a s ibr trial hetare

itself any case from any Court it shall observe iii such trial the same

procedure which that Court would have observed if the case had not

been so withdrawn.

(3) The High Court Division] may act either on the report of the

nlower Court, or o the application of' a party interested, or on its

own initiative

Provided that no application shall lie to the High CoLlrt
Division for transferrine a case from one Criminal Court to another
Criminal Court in the same sessions division, unless an application
tbr such tFansfer has been made to the Sessions Judge and rejected

by him.

(4) Every application for the exercise of the power conferred by

this section shall lc made by motion, which shall, except when the

applicant is the Attorney-General, he supported by affidavit or

affirmation.

(5) When an accused person makes an application under this
section, the High Court Di^ ision may direct him to execute a bond,
with or without sureties, conditioned that he will, if so ordered, pay

any amount which the High Court Division may under this section
award by way of compensation to the person opposing the

application.

Notice to Public Prosecutor of application under this

section.-(G) E' cry accused person making any such application
shall give tc the Public Prosecutor notice in writing of the
application, togethej with a copy of the grounds on which it is
made; and no order shall he made on the merits of the application

unless at least twenty tour hours have elapsed between the giving f'Of

such notice and the hearing of the application.

(&\) \\here any\app1ication far the exercise of the po'acr

conferred b y this sectidn is dismissed, the High	 siCourt Divion]

ma y if it i of opinion that the application was frivolous 01

vexatious, order the applicant to pay b y way of compensation to an

person 'a ho has opposed the appl cation such sum not exceeding

ouie thousand takaas it ma conidcr proper in the circumstances of'

the iase.
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(7) Nothing ill 	 section shall be deemed to affect an y order
made ufider section 197.

Adjournment on application-nder this section.- (8) 11 in any
inquir y under Chapter Viii or any trial, an y party interested
i\oimates to the Court at an y stage before the de!nce closes its case
that he intends to make an application under this section, the Court
Shall upon his executine, i so required, a bond \VithOUt sureties, of
an amount not exceeding two hundred taka, that he will make such
application within a reasonable time to be fixed by thu Court,
adiourn the case for such a period as will afford sufficient time for
the application to he made and an order to he obtained thereon

Provided that nothing herein contained shall require the Court to
adjourn the case upon a second or subsequent intimation from the
same party, or, where an adjournment under this sub-section has
already been obtained by one of several accused, upon a subsequent
intimation b y an y other accused.

(9) Notwithstanding an y thing hereinbefore contained, a Judge
presiding in a Court of Session shall not be required to adjourn a
trial tinder sub-section (8) if he is of opinion that the person
notil\ng his intention of making an application under this section
has had a reasonable opportunity of making such an application and
has lu led v ithout sufficient cause to take advantage of it.

Explanation.— Nothing contained in sub-section (8) or sub-
section (9) restricts the powers of a Court under section 344.

(10) lI before the argument (if any) for the admission of an
appeal beii ris, or, in the case of an appeal admitted, before the
argument tr the a i pl cant begins, an y party interested intimates to
the Court that he intends to make an application under this section,
the Court shall, upon such party executing, if so required, a bond
\ ithout sureties of an amount not exceeding two hundred taka that

he will make such application within a reasonable time t6 be fixed
I-)% the Court, postpone the appeal for such a period as will afford
su fl c ient time for the application to be made and an order to he
obtained thereon.

2613. Po	 • of Sessions Judge to transfer cases.— ( I
\\ henever it IS niade to appear to a Sessions .1 udgc that an order

undcr this cction is cxpcdicnt far the ends of Itistice, he m:tv order
thii 'y particular case he transferred from one Criminal Court to
inoihcr (ritninal (ourt in his sessions division.
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(2) 1 he Sessions Judge ma y act either on the report of' the Ioer

Court, or on the application of a part y interested, or on his os'. n
iiitiati\ C.

(3) the provisions of b-sections (4) to (10) (both inclusive) of
c mtion 30 OW :inplv in rclaton to an app!ic iou to the Scssioii

.1 udee (or an order under sub-section (1) as the y appl y, in relation to

an application to the I -I igh Court division for an order under sub-

section ( I ) of Section 26.

527. Onutted b y Act, 1973 (VIII of 1973).
528. Sessions .Judge may withdraw cases from Assistant

Sessions Judge.— (1) An y Sessions Judge may withdraw an case

from, or recall an y case which he has made over to, any Assistant

Sessions Judge subordinate to him.

(LA) At any time before the trial of the case or hearing of the

appeal has commenced before the Additional Sessions Judge, any

Sessions Judge ma y recall any case or appeal hich he has made

over to an y Additional Sessions Judee.

• (1 [3) \\: here a Sessions Judee withdraws or recalls a case under

sub-section (1) or recalls a case or appeal under sub-section (IA), he

ma y, either tr y, the case in his own Court or hear the appeal himself,

or make it over in aLcordance '\\ ith the pros isions of this Code to

another Court for trial or heari ne as the case may he.

District or Subdivisionat Magistrate ma y withdraw or refer
cases.- (2) IN Chic f Metropolitan  Nia g istrate or any District
NI aei strate or Sub-di visional Magistrate ma withdra\\ ao case
lai, or recall on' case which he has made o ci to, an y \1 acistrate
riborWuatc to liim,and ma y inquire into or tr\ such case himself, or

ic lr it for i iqulY or trial to any other such Magistrate competent to
inquire imo or try the same.

Po"ur to au Eliorize District \1 agistate to isithdraw classes oF
cacs.- (3) the (iO\ eniment ma' authorise the District Niacieraic
to ithdro\\ loin an NlaHstratc subordinate to him either such

c lases of cases as he th nk s proper, or particular classes of cases.

(4) .\n NLii.tiotc ma\ recall anv , case made over b Kim
under section I	 sub-section (2, to any other \laistrate and ina
inquii-e into or tr such case himcelf.

() :\ Niacistrate inokne on order wider this section shalt

in \\ ritiiic his reasons for IlLikine the same,



CHAPTER XLI VA

SUPPLEMENTARY PROVISION RELATIN(; TO
EUROPEAN AND PAKISTAN BRITISH SUU.JECTh

AND OTHERS

Omitted h\. the Criminal Lav, [\til tia el Diseri III inaten.
1)1'1\ i leges Act, 1 949  (II o 1950) Schedoic.

CHAPTER XLV
OF IRREGULAR PROCEEDINGS

529. Irregularities hick do not vitiate proceedings— If an'
\lagistratc not empowered by law to do an y of the iotlo\ tag thmgs,
nauek

(a) to issue a search warrant under section 98;

offence;	 -

(c) to hold an inquest under section 176;

(d) to issue process, under section 186, for the apprehension of a
person within the local limits of his jurisdiction who has committed
an offence outside such limits;

(e) to take coenizance of an offence under section 1 o)Q, suh-
section (1), clause (a) or clause (h);

(f) to uansfr a case under section 192;

(.g) to tender a pardon under section 337 or section 338;

b) to sell propert y under section 524 or section 525; or

(i) to v ithdraw a case and try it himself under section 528;

ermneousl\ in cood faith does that thing, his proceedings SIVII

not be set aside merck on the eround of his not being so
empo. ered.

530. Irregularities which vitiate proceedings.— It'
lacistrate, not heing, empowered b' la\\ in this hehal 1. does an o

the HI I	 Inc th ines, namely :-

lat attaches and sells property under section 88;

39-



c• 531-533	 Cr. P. C. Today	 306

h i Issues a search warrant for a letter, parcel or other thing in

the Post Office, or a telegrani in the Telegraph Department;

(c) demands securit y to keep the peace;

(U) demands sccurilv for g ood behaviour;

c) d	 liarces a person I 'M fuI lv bound to he of good beha\ iour;

() cancels a NO to keep the peace;

(g ) makes an order under section 1 33 as to a local nuisance;

(h) prohibits, under section 1 43, the repetition or continuance of
a public nuisance;

i tissues an order under section 144;

makes an order under Chapter XI I;

(k) takes co g nizance, under section 190, sub-section (1) clause

(c), of an ollnce;

I) passes a sentence, under section 349, on proceedings

recorded b y another Magistrate;

(111) calls, under section 435, for proceedings;

(ii) makes an order for maintenance;

(o) revises, under section 515, an order passed under section
514;

(p) tries an offender;

(q) tries an offetider summarily; or

(r) decides an appeal;

his proceedings shall be void.

531. Proceedings in wrong place.— No finding, sentence or

order of any Criminal Court shall be set aside merely on the ground

that the inquiry , trial or other proceeding in the course of which it

was arrived at or passed, took place in a wrong sessions division,

district, sub-di ision or other local area, unless it appears that such

error has in fact occasioned a failure of justice.

532. Oiiiijted h\ ()rdn. NIUX ()C 197S

533. Non COW pJia uce	 i h provisions ol section 164 or
364.— 1) II' aii ( iOn, hefare hich a confession or other

aatemenl ol an accused peron recorded or purporting 10 be
recorded wider sect ii 164 or section 364 is tendered or has been
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received in C\ idClICC, hIkIS that an y of" the pro\ isions of' either Of'
LIchsectim 11..1\e nt been complied \\itli  b\ the \laCiSim ate

rec( rdi ne the statement, it Shall take evidence that such person d uk
niade	 time	 slicncl)t	 ILLOILICL1 ; 	 and,	 I1\thlIidLli	 an	 nm
col1t11 ned ill the l idence Act, 1872, section -) I , sucim statement
shall he admitted if the error has not i nj ured th' accused as to his
(Ic lence on the merits.

2) The provisions of this section appl y to CoLirts of Appeal,
Reference and Revision.

534. Omitted b y the criminal Lass (Extinction of
Discriminatory privilege) Act, 1949 (II of 1950), schedule.

535. Effect of omission to prepare charge.— (1) No flndine or
sentence pronounced or passed shall be deemed invalid merel y on
the ground that no charge was framed, unless, in the opinion of the
Court of appeal or revision, a failure of justice has in fact been
occasioned thereby.

(2) If the Court of appeal or revision thinks that a failure of

justice has been occasioned by an omission to frame a charge, it

shall order that a charge be framed, and that the trial he

recommenced from the point immediately after the framing of the

Charge.

536. Omitted b y Ordn. XLIX of 1978.

537. Finding of sentence when reversible by reason of error
or omission in charge of other proceedings.— Subject to the

• s hercinhc fore contained, no flnd ing, sentence or order
passed b y a Court of competent )Liriscliction shall be reversed or

altered unuer Chapter XXVII or on appeal or re\ ision on account.

(,0	 error, omission or irre g ularit y in the complaint,

unions, warrant, charge, proclamation, order, judement or other

aceef! ng hefare or during trial or in an\ i nr Ui rv or other
ac	 logs under this Code, or

Ex pin n itio n .- In determi H ri g liether an y error, oni i ssiofl M,

irre g ularit y in am proceedin g under this Code has occasioned a

fail Ire of ustice. the Court shall have regard to the fact hcther the

oOject ion could and should have been raised at an earher stage in

the proceedings.
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Attachment not illegal, person making same not
trespasser for defeot or want of form in proceedings.— No
attachment made under this Code shalt he deemed unlawful, nor
shall an y person making, the same he deemed a trespasser, on
account of an y defect or want of forni in the summons, conviction,
\\ nt of attachnnt or other proceedings relating thereto.

CHAPTER XLVI

MISCELLANEOUS

39. Courts and persons before whom affidavits ma y be
sworn.— Affidavits and affirmations to he used before High Court
Di\ ision or any officer of such Court may be sworn and affirmed

before such Court or the Clerk of the State or any Commissioner or
oilier person appointed b y such court for that purpose, or an y Judge,

or any Commissioner for taking affidavits in any Court of Record in
Pangladesh

539A. Affidavit, in proof of public servant.— (1) When any

application is made to an y Court in the course of an y inquiry , trial

or oilier proceeding under this Code, and alle gations are made

therein respectin g any public servant, the applicant may gi-ve

evidence of the facts alle ged in the application by affidavit, and the

Court ma\ , if it thinks fit, order that evidence relating to such facts

be so given.

All affidavit to be used before any Court oilier than High Court

l)l\ Ision tinder this section may he sworn or affirmed in the manner

prescribed in section 539, or before any Magistrate.

Aflida\ its under this section shall be confined to, and shall state

scparatel\. such licts as the deponent is able to prove Irom his ovn

k nowledec and such facts as he has reasonable ground to believe to

he true, and in the tatter case, the deponent shall clearl y state the

erounds of such hclet

i ) 1 tie 'oti	 ray order an y scandalots and irrelevant niauer in
an ,ttIid:1\ it to he struck out or :iiiiended.

LM
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5393. Local inspection.— I ) Anv Judge or Magistrate ma y at
a11\ staee of an y inquiry , trial or other proceedine, after due notice
to the parties, visit :nd inspect any place in hich an offence is
alleced to have been committed, or any-other place which it is in his

)1111011   necessarY to view "or the\mrpose of properly apprec jad ng
the evidence LtI\ cfl it SUCII iiicuirYor trial, and Ja11 thuut
unnecessar\ Ma y record a memorandum of an y relevant thcts
observed at such inspection.

(2) Such memorandum shall form part of the record of' the case.
If the Public Prosecutor, complainant or accused so desires, a cop
of the memorandum shall he furnished to him free of cost

540. Power to summon material iNitness or examine person
prescnt.— An y Court may , at any stage of an y inquiry , trial or
other proceeding under this Code, summon an y person as a witness,
or examine any person ill thouh not summoned as a
\\ itness , or recall and re-examine an y person alread y examined; and
the Court shall summon and examine or recall and re-examine any
s u ch lOfl if his evidence appears to it essential to the ust
decision of the case.

540A. Provion for inquiries anl trial being held in the
absence of accused in certain cases.— (1) At an y stage of an
inquiry or trial under this Code, here two or more accused are
hefiare the Court, if the Jud ge or Niacistrate is satisfled, for reasons
to he recorded, that any one or more of such accused is or arc
incapable of remaining before the Court, he may, if such accused is
represented by an advocate, dispense with his attendance and
proceed with such inquiry or trial in his absence, and ma y , at any
subsequent stage of the proceedings, direct the personhl attendance
of such accused.

(2) If the accused in any such case is not represented b y an
ad \ oeate, or if theJudge or N lagisirate considers his - personal
attendane necessary, he 1111n, if he thi iLs lit, and liar reasons to he
recoFdcd b\ him, eoiicr adjourn such inquiry or trial, or order that
the ease of such accused he taken up or tried separately.

54 1 PoNN Cr to appoint l)lacc of imprisonment,— ( 1 nless
\\hcu ther Sc pros i j eLl b\ an\ la\\ liar ihc time bein g in liarce, the
Go'ei ii nwnt ma y direct in \\ hat place JHY pson liable to be
iuprsoucd Cl couunttcJ to etIslod\ under this Code shall he

COI)IIOCLI.
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Removal to criminal jail of accused or convicted person who
are in confinement in civil jail, and their return to the civil jail.-
2 If am pe(50n liable to he imprisoned or committed to custnd\

under this Code is in con nenient in a civil jail, the Court or
Niacistrate orden fl the imprisonment or committal ma y direct that
the person be re oved to a criminal jail.

(3) Wlfen a person is removed to a criminal Jail under sub-
section (2) he shall, oil beinu, released therehloin, he sent back to the
civil jail, unless either -

(a) three years have lapsed since lie was removed to the criminal
ni , in which case he shall he deemed to have been discharged from

the civil jail under section 58 of the Code of Civil Procedure, 1908
or

(h) the court which ordered his imprisonment in the civil jail has
certified to the officer in charge of the criminal jail that he is
entitled to he discharged under section 58 of the Code of Civil
Procedure, 1908. 

542. [Power of Presidency Magistrate to order prisoner in jail
to he brought up for examination.] Rep. by the Federal Laws
kcvision and Declaration) Act, 1951 (XXVI A 1951), s. 3 and 11

Schedule.

543. Interpreter to he hound to interpret truthfull y .— When
the services of an interpreter are required b y any Criminal Court for
the interpretation of un evidence or statement, lie shall be hound to
state the true interpretation of such evidence or statement.

544. Expenses of complainants and witnesses.— Subject to
any rules made by the Government, any Criminal Court may, if it

thinks fit, order pa y ment, oil part of Government, of the
reasonable expenses of an y complainant or ' ness attend ; n f' the
purposes of an y inquiry , trial or other proceeding before such Court
under this Code.

545. Power of Court to pa y expenses or compensation out of
fine.— (I) \\hcne\ ci' under an y la\\ in force for the time bcHIL, a
C'ri a ii nal Coui't imposes a tine or confirm,., in appeal, revision or
otller\\ ise a sentence of fine, or a sentence of which fine forms a
part, the Court ma\, lien pass i m j udenient, order the whole or am
part of tle fine reco ered to he applied -

(a) in defraying expenses properl y incurred in the prosecution;
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(b) a the pa\ meat to an y person of compensation for an y loss
or n urv mRised bY the oiicnce, when substantial compensation is,
III the pinion ol the Court, recoverable b y such PrSOfl in a Civil
Court;

• (c) hen an y person is convicted of any offence which includes
i heli, en ii nail misappropriation, cri ml nal breach of trust, or
cheating, or of having dishonestl y received or retained, or of having
vol untari Iv assisted in disposing of, stolen propert y knowing or
Iia in g reason to believe the same to he stolen, in compensating any

bona lide purchaser, of such property for the loss of the same if
such propert y is restored to the possession of the person entitled
thereto.

(2) If the fine is imposed in a case which is subject to appeal, no

such payment shall he made before the period allowed for

presenting the appeal has elapsed, or, if an appeal be presented,

before the decision of the appeal.

546. Pa y ments to be taken into account in subsequent suit.—
At the time of awardin g compensation in any subsequent civil suit
relating to the same matter, the Court shall take into account any

sum paid or recovered as compensation under section 545.

546A. Order of payment of certain fees paid by
complainant in non-cognizable cases.— (1) Whenever any
complaint of a non-cognizable offence is made to a Court, the
Court, if it convicts the accused, ma y I'll 	 to the penalty
imposed upon him, order him to pay to the complainant -

(a	 oilthe fee (if any) paid o the petition of complaint or for the
exam i n ation of the complainant, and

(b) any fees paid by the complainant for serving processes on

his witnesses or oil 	 accused,

and fla y further order that, III
	 of payment,:ccused

shail I sutir simple imprisonment for -I 	 not exceeding thirty
days.

(2) An order wider this section ma y also He made b y an
Appellate Court, or by the 11101 Court l)ivision . \\ h ,en exercising

-	 ik po ers o f IC 151011.

547. \toricys ordered to he paid rcco cral)le as fines.— Any
1110 ne y (oilier 1111I1 a 1ine) pa y able h\ \ I rifle o  an	 uider made
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under this Code, and the method of reco cr y of which is not
ot her\\ C e\pressl\ pro ided for shall be t'CC)\ CLIbIC I it \ crc a
tine.

548. Copies of proceedings.— If an person aftected b y a
udgment or order passed by a Criminal (ourt desires to have a

cop of any order or deposition or other part of the record he Shall,
on applvmg for such cop y , he furnished tlierevi th

Provided that he pay's for the same, unless the Court, for some
special reason, thinks lit to furnish it flee of cost.

549. Delivery to military authorities of persons liable to be
tried by Court-martial-- (1) The Government may make ruels7
consistent with this Code and the Ban g ladesh Arm y Act, 1952
(XXXIX of 1952), the Bangladesh Air Force Act, 1953 (VI of
1953), and the Ban g ladesh Navy Ordinance, 1961 (XXXV of 1961),
and an' similar law for the time heinrt in force as to the cases in
\\ hich persons subject to military , naval or air force la\v , shall be
tried by a Court to which the Code applies, or by Court-martial, and
\\ hen no. eroa is brotieht bebre a Mani str:oe an J ch g 'a it' an
offence for \\hich he is liable, to be tried either by a Corirrto which
this ('ode applies or b y a Court-martial , such Magistrate shall have
re gard to such rules, and shall in proper cases deliver him, together
with a statement of the offence of which he is accused, to the
commandin g officer of the regiment, corps, ship or detachment, to

hich he belon gs, or to the commanding officer of the nearest
niilitarv , naval or air-force station, as the case ma y be for the
purpose of being tried by Court-martial.

Apprehension of such persons. -(2) Every Magistrate shall, on
i ecci in g a written application for that purpose by the commanding
officer of an y bod y of soldiers, sailors or airman stationed or
emplo yed at an y such place, use his utmost endeavours to
apprehend and secure any person accused of such offence.

550. Powers to Police to seize property suspected to be
stolen.--- .\oa police officer ma seize anY propertY hich ma y he
alle ged or suspected to have been stolen, or which ma y he tind
under circumstances which create suspicion Of the commission of
an• offence. Such police officer, if' subordinate to the officer in
charge of' a police station, shall forthwith report the seizure to that
officer.
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551. Powers of superior officers of police.— Police officer

superior in rank to an officer in charge of a police station ma\

c.ercise the same powers, throughout the local area to which the\

are appointed, as may be exercised by such officer within the limits

of' his station.

552. Power to compel restoration of abducted female.—
Upon complaint made to a Metropolitan Magistrate or District

Magistrate on oath of the abduction or unlawful detention of a

woman, or of a Pmalc child under the age of' sixteen years, for any

unlawful purpose, he ma y make all for the immediate

restoration of' such woman to her liberty, or of such Female child to

her husband, parent, guardian or other person having the la\\ fu!

charge of such child, and ma y compel compliance with such order,

using such force as ma y he necessary.

553. IC01uPesi1tion to CSOflS groundles.sI' given in charge
in presidency town]. Rep. by the Federal La\\ s (Revision and

Declaration) Act. 1951 (XXVI of 195 1 ),  s. 3 and II Schedule.

554. Power of chartered High Court Division to make rules
for inspection of records of suhordiante courts.— (1) With the

previous sanction of the Government, the Supreme Court ma y , froni

time to tulle, make rules for the inspection of the records of'

subordinate Courts.

Power of other II igh Court Division to make rules for other
purposes.- (2) The Supreme Court may from tine to time, and \ i th

the previous sanction OF the Go crnment,-

(a) make rules for keeping all books, cnlrie and accounts to he

kept in all Criminal Courts subordinate to it, and for preparation and

transmission of an y returns or statements to he p'epncd and

submitted by such Courts;

b) l'rame forms for every proceeding in the said ('nuns C01,

w hi cli it thinks that a f'orm should be pros ided;

(c) make rules for regulating its own practice and proccedmgs

and the practice and proceedings of all (ri iii nat C'ourts subordinate

to it; and

(d) make rules for regulating the execution of' warrants issued

under this Code for the le\ v of tines:

Provided that the rules and forms made and framed under this

section shall not he inconsistent with this Code or any other Ia" in

force for the time being.

40-
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(3) Al rules made under this section shall he puhli5hed in the

mei:il Ulazette.

555. Forms.— Silh.lcct to the flO\\ er eonterred h\ section 54

and h Article 107 of the C istitutioll of the l	 pies lepuhl ic of

isawZdaLicsil, the toimS Set Iorth in the	 11 1 1 schedule,	 ith such

\ ariatioll as the ci reul sia l lees of each ease reLluil e, nia he used br

the respeeti e purpose therein mentioned, and it used shall be

so Ike lent.

556. Case in which ,Judge or Magktmte is personally

interested. — o J ude or \l i strate shal I, e\cept I tli the

perIoIl ol We Court to \\hicli an appeal lies from this Court, tr\

aii ease to or in \\ hick he is a part y , o personally interested, and

10 .1 ude or \ I ai stratc shall
 heal. 	 appeal broin an\ judgment or

order passed or made b\ hitimel

Eplanat ion.— A Judge or Magistrate shall not he deemed a

palt\, or perSOlial Iv interested, \Vithi a the meani n of WI s section, to

OF ill an y ease h\ reason onl y that he is a Niunie I pal Commissioner

or oihcr\\ e concerned therein in a public capacity, or b y reason

onl\ that lie has N ie\\ed the place ill 	 an oltcnee is alleged to

.l\C been committed, or an y other place in \\ hick an other

transaction material to the ease is ahleced to ha\ e occurred, and

made an i nqui r\ in connection \Vi th the case.

lii tist rat ion

.\, as Cot leetor, upon consideration of in idrmation furnished to

him, directs the prosecution of B for a breach of the Excise Laws. A

is1uahiI cd from	 this easetrying	 aslis	 a Magistrate,

57_ Pr icing Plcadci not to sit as \1 agist rate in certain

(uu rN.— \ pleader \\ ho praet ises in the Court of an Magistrate

a a dktrict. hiaI it us a Magistrate in suck Court or in an Court

\\ thin the jurisdiction of such Court.

Pow cm to dccidc language of Courts.— The Government

mt dci cHili ic \\ hat , Ioi the purposes of this ('ode, shall be deemed

to he the lanuage of each Court	 thin the territories administered

h\ it
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I p rovision for poNN ers of Judges a in(] Ma o ist rates being

ccrckcd in their successors in office.— ( I ) Sub1ect to the other

pm I ions Of this (ode, the powers and dot es of a 31.02C or

lacistrate ma y he exercised or performed b y his successor in

o I tee.

() \\hen there is anY doubt as to %\110 is the successor in Office

ol O\ \taoistrate, the Chief Metropolitan Macisirate or, a the case

niav he, the District Maoist1'ate, shall determine b y order in writing

the \ tartstrate \%110 shall, for the purposes ol this (ode or of any

proceedin g s or order thereunder, be deemed to he the successor in

oftice of' such Magistrate.

(3) \Vhen there is any doubt as to who is the successor in office

of an y Additional or Assistant Sessions Jud ge, the Sessions Judge

shall determine by order in writing the Judge who shall, kr the

purposes of this Code or of an y proceedings or order thereunder, be

deemed to he the successor in office of such Additional or Assistant

Sessions Judge.

560. officers concerned in sales not to purchase or hid for
property.— A public servant having an y dut y to perform in

connection with the sale of any property under this Code shall not

purchase or hid for the property.

561. Special provision with respect to offence of rape by
husband.--( 1) Notwithstanding anvthi no ill 	 ('ode, no

Magistrate except the Chief Metropolitan Ma g istrate  or a District

Magistrate shall -

(a) take cognizance of the ollence of rape where the sexual

intercourse was by a man ' ith his ' i I, or

(b) send the man for trial for the defence.

(2) And, notwithstandin g anvthi no in this Code, if the Chief

Metropolitan Magistrate or a District Ma g istrate deems it necessary

to direct an investi gation b y a police otlicer, with respect to such an

ottence as is referred to in sub-section (1), no police officer of a

rank below that of police inspector shall he emplo yed either to

make, or to take part in, the investigation.
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561A. Saving of inherent power of High Court Diisiofl

othing in this Code shall he deemed to limit or aftct the inherent

b Court Division to make such orders as may he
power of the 1-11g 
necessary to iVe eliect to any order under this Code, or to prevent

ess ot any Court or oIlier\ 	
fise to secure the ends o

abuse of the proc 

ustice.
First Offenders

o2, 6) and )64. - J >o\t'cr of ('ow! to 
Ic/dc cc/to/fl

cull/IC! Cd ()f/Cl1C	 01? pi'OhcIIU)l? of OO/I conduct w IeUc I of

C)li( uci)l ,C /0 /)1 ! Ill\/l1l1". ( ow/c/i00 owl ic/'.c uii/i cu/IflO/l/IiOIl.

J'i • o	 \j0ll /11 C0\C ('1 01k/U/c') /0i/1ll 	
(C) oh \c'iTc' C) li/!ilQ1l	 (1/ Iii

icc'	 i7/01CL' . ( ' J7/i(iOfl	
l.c 1() 	 of O//t')U/t'/'. Rc'). hi die

16.
P, obCI!/0li 0/ ()/fc'lU/Ci ()1/iflU/?C('. /960 

tXL I of / 960), S. 

PreviOUslY convicted offenders
56. Order for notifying address of previously convicted

offender	 ) When any person I)-,I\ in ., been convicted -

(a) b y a Court in ingladesh u an oftnce punishable under

section 15, secliOfl 489A, section section
4$)C, or section

4)[) of the Penal Code , or u 1' an y ollcncc punihab1e under

Chapier Nil or Chapter XVI l o I' that Code, ith imprisonmen
t of

either description Ibi' a term of three y ea rs or up\\ ards , or is again

n' ictcd of anY ollcnce punishable under an\ of those sections or
co
Chapter is \\i dl imprisOnnet1t ( 'or a terii of three cars or up\\ ards

h\ the I lih Court Division, Court of sesSion,
	 letropol itan

\1aistrate	 District	
N1aislrate, Subdi visival 	 Magistrate	 or

1aistrate of the first class, such Court, or \(:iitrate maY, if it or

he thinks It, at the time ot passing sentence 
of
 

transportation or

I mpri5ofll on such person, also Cider that his residence and any

change of or abencC from such rcILtene a Liei elcase be noti lied

a herd iiaiter pro\ ided lbr a term not e\ceddiflg 
lt\ e \ cars Ii ow the

date of the e\pl rat ion of such Sentence.

It' such conviction is set aside on appeal or other\\ ise , such

order shall become old.
3) The Go ernment may make rules to carD out the provisions

of this section relating to the notihcaliofl of residence or change of

or absence from residence b y released conviCts.



Sc. 565	 Cr. P. C. Today

(4) An order under this section may also be made by an
Appellate Court or by the High Court Division when exercising its

powers of revision.
(5) Any person charged with a breach of any such rule may he

tried by -a 	 of competent jurisdiction in the district in

hich the place last notified by him as his place of residence is

situ ited.
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