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In certain circumstances, for reasons which arise from justice and
P expedience, the law holds people vicariously responsible for the torts
of others (a).

The first, and ‘most obvious instance of vicarious liability arises
where one person (principal) expressly (b), or by implication (c),
authorises another (agent) fo commit an act which s, in itself, a tort.
Here, it is plain, on general principle, that “ Qui facit per alium facit
per se” (d) and, in such a case, both principal and agent (¢) may be
jointly and severally liable. All that need here be noted is that, in
the law of torts, as in the law of contract, although in such circum-
stances the authorisation will usually be prior authorisation, this
need not necessarily be the case. For “ommnis ratihabitio retro-
trahitur et mandato priori aequiparatur”, and provided that—and
only provided that—the tort is committed on behalf of the prin-
cipal (f), he may render himself liable for it, equally with the agent,
if he ratifies the commission of it by subsequent authorisation:—

(a) See on the whole subject Atiyah, Vicarious Liability in the Law of Torts.

(b) Eilis v. Sheffield Gas Consumers’ Co. (1853), 2 E. & B. 767.

(¢) A servant may, for example, be held to have implied authority to act
on his master’s behalf in an emergency: Poland v. John Parr & Sons, |1927]
1 K. B. 236. But see Bank of New South Wales v. Owston (1879), 4 App. Cas.
270, 290.

(d) This, like other Latin maxims, should, however, be quoted with caution
for their repetition often obscures, rather than clarifies, meaning. See
Staveley Ivon and Chemical Co., Lid. v. Jomes, [1956) 1 All E. R. 403, 409:
[1956] A. C. 627, 643; per Lord REID.

(¢) The word “agent” appears to have no precise technical meaning in the
law of torts (indeed, Street, Torts, P- 440, doubts whether a category of
‘‘agents” is proper in this branch of the law at all). It is here used to include
anyone for whom another may be held vicariously responsible, and thus
includes, inler alia, “servants” and “independent contractors”.

(f) Wilson v. Barker (1833), 4 B. & Ad. 614; Wilson v. Tumman (1843),
6 Man. & G. 236; Eastern Construction Co., Ltd. v. National Trust Co., Ltd.,
and Schmidt, [1914] A. C. 197, 213.
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378 PART III—MISCELLANEOUS MATTERS

‘“That an act done, for another, by a person not assuming fo act for
himself, but for such other persom, though without any precedent
authority whatever, becomes the act of the principal, if subsequently
ratified by him, is the known and well established rule of law (g).”

ILLUSTRATION 126

One who authorises another to commit a tort may himself be held
liable as principal.

McLaughlin v. Pryor (1842), 4 Man. & G. 43.

The defendant hired a carriage with postilions (who were the servants
of the carriage owner) to go to the Epsom races. The defendant rode
on the box, and, on the way to Epsom, encouraged the postilions to
‘“cut in"’ upon the line of traffic ahead. In doing so they caused the -
carriage to collide with the plaintiff's gig, and he was injured. Held: ~
Since, although the postilions were not the defendant’s servants, he
had both encouraged their dangerous driving, and had, at the time of
the accident and afterwards, held himself out as responsible for it, he
was liable.

But the incidenée of vicarious liability is not limited solely to
liability for torts which the principal authorises; for in certain
circumstances he will be held liable for torts committed by his agent
without his adthority, provided that they are committed in the course
of the things that the agent is authorised to do. This occurs in four
kinds of circumstances. First, in certain circumstances connected
with the driving of motor vehicles. Secondly, where a servant
commits a tort in the course of his employment. - Thirdly, where a
partner commits a tort in the execution of the firm’s business.
Finally, where one person (principal) authorises another (agent) to
do something in circumstances in which the law refuses to permit the
delegation of responsibility. In this last case, the principal will be
liable not only if the agent is someone who comes within any of the
first three categories, but even if he is an independent con-
tractor (4), (7).

(g) Wilson v. Tumman (1843), 6 Man. & G. 236, 242; per TinparL, C.J.
(italics ours). See also Carter v. St. Mary Abbolt's, Kensington Vestry (1900),
64 J. P. 548; and for a useful discussion of principles, Marsk v. Joseph, (1897]
T Ch: 213

(4) The technical differences between “‘servants” and ““independent con-
tractors’ will be explained below.

(¢) The Crown is now liable for the torts of its servants or agents: Crown
Proceedings Act, 1947, ss. 2 (1) (a), 2 (3), 38 (2) (6 Halsbury's Statutes (2nd
Edn.) 48, 71).
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1. SPECIAL LIABILITY ARISING FROM THE USE OF
VEHICLES

Probably because the driving of motor vehicles is generally
regarded as an extra-hazardous activity (7) there is a peculiar line
of cases which imposes a special liability in negligence upon owners
and users (£) of motor vehicles. This Liability seems to arise neither
from the master and servant relationship nor from the contract
relationship, and to be something suz generis, though it is sometimes
described in terms of agency (/).

It may apparently arise in at least three ways. First, where a
car owner delegates the duty of driving to another as in Parker v.
Mzller (m) where the defendant when taking a friend and his daughter
for a drive, got out of the car and asked the friend to drive the
daughter home, thus delegating his own duty to the friend, and the
defendant was held liable for the latter’s negligence (). Secondly,
it may arise from-the fact of ability to control the acts of the driver,
as in Samson v. Attchison (0) where a car owner was held liable for
the negligence of the son of an intending purchaser whom he per-
mitted to test the car while he (the owner) was in it. Thirdly, it may
arise where the owner allows another to use his car “‘on the owner’s
business”, as where the driver is ‘“doing something for” () the
owner. Thus an owner was held liable for the negligence of a driver
who drove one of the former’s cars to Monte Carlo while he (the
owner) completed in another in the Rally (g).

On the other hand, the owner will not be heid responsible for a

(7) Theveryuncertainty of the principles here involved suggests that policy—
as also in the case of motoring offences—whether it be regarded as wise or
hysterical, dictates decision.

(k) See Scarsbrook v. Mason, [1961] 3 All E. R. 767—perhaps an extreme
decision in which a passenger who was driven for hire was held responsible
for the negligence of the driver.

(1) See Ormrod v. Crosville Motors Services, Ltd., [1953) 2 All E. R. 753, 754,
per SINGLETON, L.J.: Scarsbrook v. Mason (last note): Norton v. Canadian
Pacific Steamships, Ltd., [1961] 2 All E. R. 785, 790; per PEarson, L.J.
(though reliance at p. 780 on Dalton v. Angus (1881), 6 App. Cas. 740, 829,
seems to suggest that he equates the liability with that for independent
contractors). =

(m) (1926), 42 T. L. R. 408. And see Smith v. Moss, [1040] 1 All E. R.
469; [1940] 1 K. B. 424.

(n) See the explanation of this case in Hewit! v. Bonvin, [1040) 1 K. B. 188,
195; per Du Parcp, L.J. And on the principle of delegation Norton's Case
(above, n. (7)) at p. 790; per PEARsON, L.]J.

(0) [1912] A. C. 844. See also Wheatley v. Patrick (1837), 2 M. & W. 650;
Prati v. Patrick, [1924] 1 K. B. 488.

/- (p) See Ormrod v. Crossville Motor Serdices, Lid. (Murphis, Third Pub),
[9953) 2 All E. R. 753, 754: per SINGLETON, L.J. !
(g) Ormrod's Case (last note). And see Illustration 127.
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driver who uses his (the owner’s) car fr his own business () nor if he
uses it under the authority of someone else (s).

ILLUSTRATION I27.

The car owner will be liable for the driver where the latter is " doing
something for” him (8).

Carberry v. Davies, (1968] 2z All E. R. 817.

A car owner asked one of his employees to drive the owner’s sixteen-
year-old.son about in the evenings in the owner’s car. One evening
there was an accident due to the employee's negligence. Held: The
owner was liable. But the Court of Appeal seems to indicate that had

the driver acted at the son’s request and merely with the owner’s per-
mission the latter would not have been liable.

‘r/Z. LIABILITY OF MASTER FOR TORTS OF SERVANT

Our law has long recognised (#) that a master must bear responsi-
bility for the torts of his servant (@) committed in the course of his
employment. The reasons given for the recognition of this form of
vicarious liability have been various; but the truth seems to be that-
it is simply a rule of rough justice (&), which ensures that a person
injured by a servant, who is unlikely himself to have the means to
satisfy the claim, may have recourse against the longer pocket of
the master; who, after-all, has the benefit of the servant’s work.

It is necessary first to explain the nature of the relationship which
makes a person for this purpose the “servant” of another; and
then, assuming that such a.relationship exists, to examine the czrcum-
stances in which the ““master”” will be held vicariously responsible.

(2). WHO IS A SERVANT?

This is a question to which no universally valid answer can now
be given.

At one time it was thought, in reliance upon the analogy of
domestic service or of manual labour, that the ‘“servant’ could
be distinguished from other kinds of agents by reference to the

(r) Britt v. Galmoye and Nevill (1928), 44 T. L. R. 294; Hewitt v.
Bonvin, [1940] 1 K. B. 188—son allowed to drive father’s car for. his own
purposes.

(s) Chowdhary v. Gillot, [1947] 2 All E. R. 541.

(¢) See above, n. (p).

() It has not always done so. See Holdsworth, H.E.L.; Vol. 1II, 47;
Vol. 111, 382-5; Vol. VIII, 472-82.

(a) The master may have a right of indemnity against the servant (see
p- 188, supra). )

(b) " Seeing somebody must be a loser by this deceit, it is more reason that
be that employs and puts a trust and confidence in the deceiver should be%a
loser than a stranger'': Hern v. Nichols (1700), 1 Salk. 289; per Horrt, C.J.




CHAP. I—VICARIOUS LIABILITY = 331

degree of comirol exercised, or exercisable (c), over him by his
emplover. If the employer can control a man as lo the manner in
which his work 1s to be donme, then, it was said, the man is a
“servant” (d); otherwise he is not.

But such a comparatively simple test can now no longer be
régarded as the sole criterion (¢); for modern authorities have
enormously extended the ambit of this branch of vicarious liability,
so as to bring within the category of ““servants” people who cannot,
in any but the vaguest possible sense, be regarded as being subject
to _such control (f). - Thus for example at one time, since they
lacked this power of control, hospital authorities were held got
to be vicariously responsible for the activities of their staffs involving
professional care and skill {g). But this is no longer the law; and
they may now be held liable not only for the negligence of nursing
staff, but also for that of radiographers (k) /n their whole-time
emplovment, or resident house-surgeons (i), of even of whole-time
assistant medical officers (k)* Indeed, as Lord PARKER, C.J., said in
Morren v. Swinton and Pendlebury” Borough Council (I)

(c) Not merely “exercised’, because, for example, a ship’'s master has
always been treated as the “servant” of the owners. A chaufieur and a
reporter on the staff of a newspaper are also “servants”; but a ship’s pilot, a
taxi-driver and a contributor to a newspaper are not. See. Stevenson Jordan
and Harrison, Lid. v. Macdonald and Evans, [1952]) 1 T. L. R. 101, 111; per
DEeNNING, L.J.

(d) See Pollock on Torts (15th Edn.), pp. 62-3, and 2uthorities there cited,
and Century Insurance Co., Ltd. v. Northern Ireland Road Transpori Board,
[10421 1 Al E. R. 491; [1942] A. C. 509.

(¢) Though it is still a very important one: see e.g. Mersey Docks and Harbour
Board v. Coggins and Griffiths (Liverpool), Lid., [1946] 2 All E. R. 345; [1947]
A € 15 17

(/) How many employers, one wonders, are capable of directiné’even the
simpler operations of their employees?

(g) Hillyer v. Governors of St. Bartholomew's Hospital, [1909] 2 K. B. 820
(nurses, during operation not responsibility of hospital, since under surgeon’s
control); but contrast Lindsey County Council v. Marshall, [1936] 2 All E. R.
1076; [1937] A. C. 97, where the hospital premises as such were permitted to
be in & dangerous condition.

(k) Gold v. Essex County Council, [1942] 2 All E. R. 237; [r942] 2 K. B. 203.

(5) Collins v. Hertfordshire County Council (Illustration 128) and casualty
officers; Barneti v. Chelsea and Kensington Hospital Management Commitiee,
[1968] 1 All E. R. 1068. o —

(k) Cassidy v. Minister of Health, [1951] 1 All E. R. 574; {1951] 2 K. B. 343.
In Roe v. Ministry of Healih, [1954] 2 All E. R. 131; [1954] 2 Q. B. 66, it was
also accepted that hospital authorities may be held liable for the negligence
of part-time anaesthetists; and in Razzel v. Snowball, (19547 3 AI&E. R, 429,
a part-time consultant was held to be sufficiently within the emplovment of a
hospital authority to take advantage of the Limitation Act, 1939, s. 21 (I)
(13 Halsbury's Statutes (2nd Edn.) 1180).

(!) [1965] 2 All E. R. 349, 351, And see Whittaker v. Minister of Pensions
and National Service, [1966] 3 Allﬁi R. 531; [1967]).1 Q. B. 156 (trapeze artiste
a servant).
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““The cases have over and over again stressed the importance of the
factor of superintendence and control, but thatitis not the determining
test is quite clear. .. clearly superintendence and control cannot be
the decisive test when one is dealing with a professional maa, or 2

. man of some particular skill and experience. Instances of that have

been given in the form of a master

of a ship, an engine driver, a pro-

fessional architect or, as in this case, a consulting engineer. In su
cases there can be no question of the employer telling him how to do

the work ; therefore, the absence of

control and direction in that sense

can be of little, if any, use as a test.” _
It has therefore becn suggested that the test that should now be

applied in distinguishing a “servan

«Y¥as the contract a contract of

t" from other agents is

service within the meaning which

an ordinary person would give to the words? " (m):

But the opinion of the ordinary man (n) is not a very helpful-guide
in 2 matter which cayses the greatest difficulty to the courts them-

)

selves: and indeed the "ordinary person”” would hardly think of a
house-surgeon, for example, as a “servant”. The truth of the

matter is that to-day the category of “servant” has probably.

expanded beyond specific definitio

n: that the courts must decide

each case with many crileria in mind, including, as well as the factor
of control, the Fmployer's power of selection of the person concerned,

the nature of the payment fixed (wag

es or salary), and the employer’s

rights in respect of suspension or dismissal (0). Thus, for instance,

a contract between a contractor an

d a subcontractor has been held

not to be a contract of “'service” even when it is on a “labour only”

basis (p), and one who uses his_.own

vehicle for transporting material

for others has been held to be an independent contractor (@)

On thé other hand, Lord DEN

NING has suggested a realistic

criterion towards which modern decisions may well be moving:—

““One feature that seems to run through the instances is that, under
a contract of service, a man is employed as pari of the business, and

his work is done as an integral par

t of it.”” Whereas the contract is

(m) Cassidy's Case (note (k) above), pp- 352-3; Per SoMERVELL, L.J.
(n) The servant's own views as to his status are equally unreliable; the
man who says, stoutly, *'I take no orders from anybody ™, may, nevertheless,

in law, well be a rservant’’; see Mersey

Docks and Harbour Board V. Coggins

and Griffiths (Liverpool), Lid., [1046] 2 All E. R. 345: [1947] A. C. ¥e

(n) See Shortv. J.and W. Henderson,

Lid. (1946), 62 T. L. R. 427, 429; pe7

Lord THANRERTON, who adds however that, under “ modern industrial con=-

ditions . . .‘When an appropriate occasio
House to reconsider and restate these in

a arises, it will be incumbent on this
dicia"'.

(p) Emerald Construction Co., Ltd. v. Lowthian, (1966] 1 All E. R. 1013: Re

C. W. & A. L. Hughes, Lid., [1966) 2 All

E. B. 702.

(q) Ready Mixed Concrete (South East), Lid. V. Minister of Pensions and
National Insurance, (1968} I All E. R. 433.
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not one of service if the ““work, although done for the business, is

not integrated into it, but is only accessory to it" (r).

This is all that can be attempted at the present time by way of
defining “servant” in the legal context now under consideration;
but a further matter remains to be noticed. : Difficulty sometimes
arises where someone who is admittedly the “servant” of one person
(sometimes called the “general employer”) is lent by that person
to another (‘‘special employer”) for a particular purpose or for a
period of time. In such a case, if the employee injures a third
party, who is vicariously responsible? The general employer or the
special employer?

Of course fundamentally the answer to this question is simple;
no man can serve two masters, and applying the proper legal tests,
it must be ascertained, as at the time of the accident, which of the
two parties was in the “master’’ relationship to the employee (s).
This will involve a consideration of all relevant factors, such as wlo
had the right of control over the employece’s work, “who is pay-
master, who can dismiss, how long the alternative service lasts,
what ‘machinery is employed” (). , It may for instance be very
relevant that the injury complained of was caused by the servant’s
misuse of equipment supplied to him by his general employer (%),
though he was engaged at the time upon the special employer’s
business. And it may also be relevant that the employee is a
skilled man whose work the special employer cannot be expected to
control (v).

But it must be stressed that in cases which thus involve the
“lending” of servants, the incidence of vicarious responsibility is
not sotely determined by the application of the ordinary rules which
define the master-servant relationship; for the matter is compli-"
cated by the fact that it has been laid down that it lies upon ‘the
general employer to establish that the vicarious responsibility, which is
by nature his, has been shifted from him to the shoulders of the special
employer. And the onus of establishing this is ““a heavy one and

{(r) Stevensom Jordam and Harrison, Ltd. v. Macdonald and Evans, [1952]
1 T. L. R. 101, 111 (italics ours).

(s) See Cenmtury Insurance Co., Ltd. v. Northern Ireland Road Transport
Board, [1942] 1 All E. R. 401, 495; [1942) A. C. 509, 515; per Lord WRIGHT.

() Mersev Docks and Harbour Board v. Coggins and Griffiths (Liverpool],
Lid., [1946) 2 All E. R. 345, 351; [1947) A. C. 1, 17; per Lord PORTER. Com-
pare the statement of Lord THANKERTON in Short's Case (above, mote {0)).

(w) Mersey Docks and Harbowr Board v. Coggins-and Griffiths {Liverpool),

. supra. :
{v) Savory v. Holland, Hannen and Cubitts {Sosthern), L1d., {1964] 3 All

E.R. wﬂ"
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can only be discharged in quite exceptional circumstances”’ (a), (b).
But such circumstances do sometimes arise where the facts point
irresistibly to the conclusion that the special employer is in fact in

th

e position of “master” at the time of the accident (¢). Further,

whatever may be the position as between the injured plaintiff and
the two employers the latter may by the terms of their contract so~
regulate matters that as between themselves (whatever their joint
liability to the plaintiff) that the special employer may accept sole
responsibility vis-d-vis the general employer (d).

/ ILLUSTRATION 128
% modern law many people are treated as “‘servants” for the pur-

poses of vicarious liability who are not directly subject to their employer’s
control.

th
to

7,‘.Collins v. Hertfordshire County Council, [1947] I AL E.R. 63;3;

(1947] K. B. 598.

The defendants were a hospital authority. A house surgeon (e) in
eir employment, instead of *‘ procaine ", negligently ordered ‘‘cocaine”’ -
be supplied as a local anaesthetic during an operation. Cocaine in

the quantity supplied, and in the event injected, was known to-be, and

in
of

fact proved to be lethal. Held: The house surgeon was in the position
a servant tosthe authority; and they were therefore liable for the

death of the patient so injected.

ILLUSTRATION 129

/‘.‘ Where a servant, who is in'the general employment of one person, 13
v én

gaged in the special emplcyment of another, the burden of establishing

that vicarious responsibility for the servant's tort rests upon the
““special”, as opposed to the  general”, employer is a heavy one.

(a) Ibid., pp. 348, 10; per Viscount SIMON. But, as Lord UTHWATT

ndicated (pp. 354, 22), the weight of the onus may vary. For example, it
would be easier to establish that the services of a labourer have been trans-
ferred than those of a skilled technician. See Harris (Harella), Lid. v. Con-
tinental Express, Ltd., and Burn Transit, Ltd., {1961] 1 Lloyd’s Rep. 251.

(5) A similar onus lies upon the servant who seeks to sue the special empioyer

for breach of a master's common law duties: O'Reilly v. Imperial Chemical
Industries, Ltd., [1955] 3 All E. R. 382. But see Lord DENNING, M.R.s

comments on this case in Savory’s Case (above, n. (v)) at p. 21.

(c) Gibb v. United Steel Cos., Ltd., [1957] 2 All E. R. 110 (on facts, specxalv'.

emnployer clearly in position of “‘master’): Jones v. Scullard, [1898] z Q. B.

56

5 (servant driving special employer’s horses and carriage over long period).
(d) Arthur White (Comtractors), Ltd. v. Tarmac Civil Engineering, Lid.,-

[1967] 3 All E. R. 586.

of

(e) Only in fact a student in her final year; but, since Cassidy v. Minister
Health, [1951] 1 ~ll E. R. 574; [1951] 2 K. B. 343, this fact cannot be

considered relevant.
v E r
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Mersey Docks and Harbour Board v. Coggins and Griffiths (Liver-
pool), Ltd., [1947] 2 All E. R. 345; [1947] A. C. 1.

The appellants hired out a crane to the respondents (a firm of steve-
dores) for the purpose of unloading a ship. The appellants also pro-
vided a driver for this crane, upon the terms that (though he was in
their own general employment) he should be, for the period of the
contract, * the servant of the hirers”. In fact, although the respon-
dents, through their servants, supervised the ordering of this driver’s -
work, they had no power of control over his actual management of the
crane. During the unloading the driver injured a third party by
negligent working of the crane. Held : Since the respondents had no
control over the driver’s discretion in the management of the crane,
the appellants remained responsible for his negligence. The terms of
the contract, though suggesting that the parties had a contrary inten-
tion, could not affect the rights of the person injured (f).

(b) THE COURSE OF EMPLOYMENT

The fact that one man is in a legal sense the “servant” of
another does not in itself render the “‘master” liable for any and
every tort which the servant may commit. On general principles
of agency the employer will, of course, be held responsible for a
tort which he actually authorises, whether it be committed in or out
of working hours. But beyond this the bounds of the master’s
liability are determined by the work that the servant is employed
to do (g); and the master will therefore (authorisation apart) only be
held responsible for such torts as are committed by the servant in
the course of his employment.

In determining whether a particular act or omission is or is not
thus within The scope of the servant’s employment, it may some-
times help to apply fairly simple tests. For example, where a
man commits a tort (such as causing injury by negligence) in the
course of a journey which he is employed to undertake, it may be
relevant to ask whether the accident occurred upon his authorised
route. For if it did, it is reasonable to suppose that at the
time this servant was “on his master’s business’’ (k); if it did not,
the same may still be true if, as servants will, he merely deviated
from his duty by making a detour from his instructed course. But
if the accident occurred far from the route, when the servant had

(f) See also Quarman v. Burnett (1840), 6 M. & W. 499; Century Insurance
Co., Ltd. v. Northern Ireland Road Transport Board, [1942] I All E. R. 491;
[1942] A. C. 509; Bontex Knitting Works,v. St. John's Garage, (1943] 2 All
E. R. 6go; The Panther and The Erichank, Trishna (Owners) V. Panther
(Owmers), (1957] 1 All E. R. 641; [1957] P. 143.

(g) See Hilton v. Thomas Burton (Rhodes), Ltd., [1961] 1 All E. R. 74. 76:
per D1PLOCK, J.

(k) See Joel v. Morison (1834) 6 C. & P. 501, 503; per PARkE, B.

1347.0.T.
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departed from his work, “on a frolic of his own’’'(7)—say, to make a
call upon a friend—it will be reasonable to hold that, at the time,
he was not acting in the course of his employment. And a similar
distinction may be made (likewise a question of degree) where
considerations other than the place of commission of the tort fall to
be determined. )

But in general there can, in the nature -of things, be no
golden rule for determining the boundaries of a man’s employment
and every case must turn upon its special facts. " The following
examples and illustrations are therefore intended as guides, by way
of contrast, and nothing more, to show how in practice the courts
approach the decision of this problem.

In the following instances it was held that the tort concerned
might lie within the course of employment . —

Where a person was injured by a motor bus; the driver of the bus
baving, in breach of duty, permitted the conductor to drive (k). Where
a porter, who had authorily to prevent passengers from taking the wrong
train, injured the plaintiff by pulling him violently out of what was in
fact <he right one (}). Where a clerk, who was permitied to use a lava-
tory in his employer’s office, negligently left a tap turned on and
premises below were flooded (m). Where some servants, whose duty it
was to burn rubbish upon their employer’s land, collected it on neigh-
bouring land (a trespass) and negligently left it burning, causing damage
to property (z). Where a man who was employed to drive a lorry
allowed a man who had never driven before to drive it (o).

In the following instances it was held that the tort concerned
could nof be held to have been committed within the course of
employment :—

Where the conductor of a bus fook it upon himself to turn the bus, and
caused injury while so engaged (p).. Where a station master caused the

(i) See Joel v. Morison (1834), 6 C. & P. 501, 503; per PArkE, B. It has,
however, been stressed in recent cases that where breach of statutory duty is
concerned not every statute which imposed duties on the employer must be
taken to exclude liability for “frolics”, especially when indulged in on the
employer's premises. See Uddin v. Associated Portland Cement Manufac-
turers, Lid., [1965] 2 All E. R. 213; [1965] 2 Q. B. 582: Allen v. Aeroplane and
Motor-Aluminium Castings, Lid., [1965] 3 Al E. R. 377.

(k) Ricketts v. Thomas Tilling, Lid., {1915] I K. B. 644.

(1) Bayley v. Manchester, Shefield and Lincolnshire Rail. Co. (1873), L. R.
8 C. P. 148. The fact that the train was the right one was not of course

material. . :

. (m) Ruddiman & Co. v. Smith (1889), 60 L. T. 708.

() Goh Choon Seng v. Lee Kim Soo, [1925] A. C. 550.
, (o) Ilkiw v. Samuels, [1963) 2 All E. R. 879.

(p) Beayd v. London General Umnibus Co., [1900] 2 Q. B. 530. Compare
BLACKBURN, ].’s illustration of the footman taking it upon himself to drive
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plaintiff to be arrested for failing to pay for the carriage of a horse—the
Railway Company having no power to authorise arrest in such circum-
stances (g). Where a solicitor’s clerk caused flooding by leaving a tap
running in his employer’s lavatory, which he had no authority to use (r).
Where a man who was employed as manager of a sewage farm in
widening a ditch of his own initiative cut away the far bank which
was the plaintiff’s property (s).

ILLUSTRATION I30

If the servant’s tortious act is within the class (t) of acts which he is
employed to do, the master will be liable, but if the act constitules a
departure from the servant’s duty, the master will not be liable.

(a) Master responsible:—
Kay v. LT.W., Ltd., [1967] 3 All E. R. 22; [1968] 1 Q. B. 140.

Plaintiff was injured when the general assistant manager of defen-
dant’s warehouse backed a diesel truck belonging to another firm. The
manager was employed to drive cars on the premises and backed the
truck in order to make way for a van he wished to take into the ware-
house. Held : Within the scope of employment. Defendants liable (x).

¢ Century Insurance Co., Ltd. . Northern Ireland Road Transport
Board, [1942] A. C. 509.

The respondents were insured by the appellants against damage
arising from the use by the respondents of their petrol tankers. One
of the respondents’ drivers, while delivering petrol at a garage, lit a
cigarette, and threw the match upon the floor of the garage.- This
caused an explosion and certain property was damaged. The appel-
lants claimed that they were not liable for this damage because (inter
alia) the driver’s act was outside the scope of his employment, and the
respondents themselves were not therefore responsible. Held: The .

his master’s coach: Limpus v. London General Omnibus Co. (1862), 1 H. & C.
526, 542. Contrast Kay v. I.T.W., Ltd. (Illustration 130).

(g) Poulton v. London and South Western Rail. Co. (1867), L. R.2 Q. B. 534.

(r) Stevens v. Woodward (1881), 6 Q. B. D. 318.

(s) Lord Bolingbroke v. Swindon Local Board (1874), L. R.a C. P. 575. In
Goh Choon’s Case (above, note (n)) the trespass was merely incidental; here
it was something quite outside the manager's authority.

(t) See Barwick v. English Joint Stock Bank (1867), L. R. 2 Exch. 239, 266;
per WILLES, ].; Poland v. John Parr & Sonus, [1927] I K. B. 236, 243; per
ScrutTON, L.J.

(#) See also Whatman v. Pearson (1868), L. R. 3 C. P. 422; Aitchison v.
Page Motors, Ltd., [1935] All E. R. Rep. 594; McKean v. Raynor Bros., Lid.,
f1942] 2 Al E. R. 650; Harvey v. R. G. O’Dell, Ltd., [1958] 1 All E. R. 657,
{1958] 2 Q. B. 78. Contrast Higbid v. R. C. Hammett, Ltd. (1932), 49 T..L.'R;
104 (butcher boy riding employer’s bicycle in lunch hour); Hilton v. Thomas
Burton (Rhodes), Ltd., {19611 1 AL E. R. 74. -
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driver's negligent act was within the scope of his employment; and
the appellants’ claim failed (a).

(b) Master not liable :—

O’Reilly v. National Rail and Tramway Appliances, Ltd., [1966]
1 All E. R. 499.

At defendant’s foundry where their employees were busy breaking up
scrap metal there was found among the scrap a live shell. A fellow
worker challenged plaintiff: “ Hit it”, he said. ‘“What are you scared
of?” Plaintiff did hit it with a sledge hammer: it exploded. Held:
Defendants not liable. The fellow worker’s prank was an isolated act
of encouragement outside the scope of his employment (b).

¥ Warren v. Henlys, Ltd., [1948] 2 All E. R. g35.

X, who was employed by the defendants at one of their garages,
thought the plaintiff was about to drive ol without payving for some
petrol which X had supplied. After hot words had passed between X
and the plaintiff, the latter threatened to report X to the defendants:
X thereupon hit the plaintiff and knocked him to the ground. Held:
The assault was not committed in the course of X's employment; his
. action was dictated by personal malice, and was not within the class
of acts he was employed to do (¢).

Many factors have to ‘be taken into account in determining
whether a particular act is or is not within the scope of employ- -
ment; and there is probably no single factor which, taken in
isolation, can ever determine the issue alone.

Thus it might at first sight seem reasonable that if, in commit-
ting a tort, the servant acts for his own benefif, and not for his
master’s, the latter should always be absolved (d); but this is not
necessarily (¢) so. For, amongst other things, in setting up-a
servant as his agent to do a class of acts, the employer holds him
out to others as his own representative, and if, in this capacity, the
servant chooses to enrich or indulge himself at the expense of

(a) See also Jeffersom v. Derbyshire Farmers, Ltd., [1921] 2 K. B. 281.

(b) See also Mzitchell v. Crassweller (1853), 13 C. B. 237; Storey v. Ashton
(1869), L. R. 4 Q. B. 476; Sanderson v. Collins, [1904] 1 K. B. 628. For similar
pranks see Smith v. Crossley Bros., Lid. (1951), 95 Sol. Jo. 655 and contrast
Hudson v. Ridge Manufacturing Co., Ltid., [1957] 2 All E. R. 229; [1957] 2
Q. B. 348.

(c) Compare Daniels v. Wheistone Entertainments, Ltd., [1962] 2 Lloyd’s
Rep. 1, and contrast Bayley v. Manchester, Sheffield and Lincoinshire Rail. Co.
(1873), L. R. 8 C. P. 148. ”

(d) Due to misunderstanding of a dictum of WiLLEs, J., in Barwick v.
English Joint Stock Bank (1867), L. R. 2 Exch. 259, 265, it was, at one time,
thought that this was in fact the law. But see Lloyd v. Grace, Smith & Co.,
[1012] A. C. 716. ’ ' )

(e) Though in some circumstances the fact that the servant acts for his own
benefit may be taken into account: Joseph Rand, Ltd. v. Craig, [1929] 1 Ch. 1.
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others, it is only right that the person who placed him in a position
to do so should be answerable (f). ’

Similarly, the master will not necessarily (g) escape responsibility
if it is established that at the time the tort was committed the
servant was doing something the master had forbidden him to do;
for a particular act, or acts, may still be within the general class of
acts for which the servant is employed, even though they are them-
selves prohibited. Thus where the driver of an omnibus was for-
bidden by his employers to obstruct buses of rival companies, and
in contravention of this instruction he did obstruct one of them,
and overturned it, the employers were held liable (4); for the errant
driver was, at the time of the accident, doing what he was employed
to do—even though he was acting wrongfully and against orders.
Indeed, if the fact that the servant’s act is forbidden were conclusive
in favour of the master, the whole principle of the master’s vicarious
responsibility could easily be evaded; for employers would simply have
to forbid their servants to commit torts in the course of their work.

Similar reasoning applies to intentional (7) or even criminal (k)
acts of a servant (/). The issue always is “Is he doing what he is
employed to do?” If he is the employer will be responsible: if he

(f) See Lloyd’s Case (above, note (d)), PP. 725-7; per Lord HaisBURY:
indeed, where the tort concerned is deceit, since every rogue intends to act
for his own benefit, the rule is inevitable (ibid., p. 725; per Lord LoREBURN).

(g) Although, again, the fact of prohibition may weigh in the balance to
show that the act concerned was in fact outside the scope of employment. See
Joseph Rand, Lid. v. Craig, [1919] 1 Ch. 1; Conway v. George Wimpey & Co.,
Ltd. (Illustration 131 (b)).

(k) Limpus v. London General Omnidus Co. (1862), 1 H. & C. 526: Ilkiw v.
Samuels, [1963] 2 All E. R. 879.

(¢) See Dyer v. Munday, (1895] 1 Q. B. 742, and contrast Warren v. Henlys,
Lid., [(1948] 2 All E. R. 935. It seems that at one time a master could not
be held liable for his servant’s intemtional trespass, unless it was directly
authorised (Skamod v. London and North Western Rail. Co. (1849), 4 Exch.
580, 535-6; per ParxE, B.): but this limitation of the master’s responsibility
no longer applies.

(k) It used to be maintained that criminal acts could not give rise to civil
vicarious liability: for Cheshire v. Bailey, [1905] 1 K. B. 237 and Miniz v.
Silverton (1920), 36 T. L. R. 399 were thought by some so to have held. But
this was contrary to-the doctrine of Lloyd v. Grace, Smith & Co. (Illustration
131) and is certainly no longer law: see Morris v. C. W. Martin & Sons, Ltd.,
(1965] 2 All E. R. 725; [1965] 1 Q. B. 716; United Africa, Ltd. v. Saka Owoade
- [1957] 3 All E. R. 216; [1955] A. C. 130.

(1) But of course the employer must owe a duty of care to the complainants.
Thus in the case of gratuitous bailment—as where a guest leaves his coat in
my hall where my servant (whom I believe to be honest) steals it—the bailee
owes a duty only to keep the chattel as his own and will not be held responsible
if he fulfils that duty: see Morris’ Case (last note at pp. 731 and 725) per Lord
DexnNiNG, M.R. Also an occupier owes no duty to a visitor to prevent theft
of his belongings; as where an actor leaves clothes in a dressing-room: Deyong
V. Shenburn, [1946] 1 All E. R. 226; [1946] K. B. 227: Edwards v. West Hert-
fordshire Group Hospital Management Committee, [1957]1 T All E. R. 54T.
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is not the employer will not be responsible. Thusif 2 mink coat be
entrusted to a furrier for cleaning and a servant of the furrier’s,
having been ordered to clean the coat, steals it, the furrier will be
liable for the loss (7). But “If a window cleaner steals a valuable
article from my flat whilst he is working there, I cannot claim
against his employer unless he was negligent in employing him "’ (#).
The fact that the work may afford an opportunity to defraud (o) is
not the same thing as the fact that the fraud occurs in the course of
the work for which the man is employed (). But of course the
employer must not be negligent in his selection of his servants (g):
since he who employs a thief must beware of the consequences.

Tt should also be added that the fact that the servant is
acting outside the ordinary course of his duties, and upon his
own initiative, will not necessarily (#) place his actions outside the
technical scope of his employment. Actions of this kind may

_sometimes be taken in the master’s interest, and be such that
they must be taken to have his implied authority, as necessary
extensions of the ordinary course of duty (s). So for example,
it is reasonably to be presumed that an employer intends that
his servants shall at all times have implied authority to pro-
tect his property (f); -and accordingly an employer was held
responsible for the action wf a carter who, while off duty, struck
and injured a boy whom he believed (though as it happened mis-
takenly) to be stealing sugar from his employer’s waggon («).

/ ILLUSTRATION I3I

{a) A tort may be commitied within the scope of employment, even

though it be commitied intentionally, or for the servant’s own benefit.
Lloyd v. Grace, Smith & Co., [1912] A. C. 716.

Their managing clerk, while acting as a representative of the respon-
dent firm of solicitors, by fraud induced a poor widow (the appellant)

(m) See Morris’ Case (above, n. ()).

(n) Ibid.at pp. 732 and 727; per Lord DENNING, M.R.

(0) See Ruben and Landenburg v. Greal Fingall Consolidated, [1004-1907]
All E. R. Rep. 882; [1906] A. C. 439: Leesh River Tea Co. v. British India
Steam Navigation Co., Lid., [1966] 3 All E. R. 593; [1067] 2 Q. B. 250.

(p) Lloyd v. Grace, Smith & Co. (Illustration 131 (a).

(q) De Parvell v. Walker (1932), 49 T. L. R. 37.

(r) Again of course, it may do so: Bank of New South Wales v. Owston
(187q), 4 App. Cas. 270; Abrahams v. Deakin, [1801) 1 Q. B. 516; Houghton
v. Pilkingion, [1912) 3 K. B. 308.

g(23) BSeymour v. Greenwood (1861), 7 H. & N. 355; Guilliam v. Twist, [1895]
1 8. B. 557. -

(t) See D'Usso v. Sanson, [1939] 4 All E. R. 26; Hyelt v. Great Western Rail.
Co., [1047] 2 All E. R. 264; [1948] 1 K. B. 345.

(x) Poland v. John Parr & Sons, [1927] 1 K. B. 236.
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to transfer to him a sum of money and the title deeds of certain cottages.
Held: The respondents were liable. *‘If the agent commits the frand

purporting to act in the course of business such as he was authorised,

or held out as auihorised, to transact on behalf of his principal, then the
latter may be held liable for it™ (a). i e

(b) A tort may be within the scope of employment even though it is
committed while the servant is doing something his master has forbidden
him to do.

\/London County Council v. Cattermoles (Garages), Ltd., [1953]
2 All E. R. 582.

X, who was emploved by the respondents as a garage hand, was
authorised to push vehicles from one part of the respondents’ garage
to another, but he was expressly forbidden to drive them. In order to
make room for other vehicles at the petrol pumps, he did drive a van
onto the highway. Due to his negligence, a collision there occurred
between the van and a vehicle belonging to appellants. Held: Respon-
dents were liable; X was doing something necessarily incident to his
employment, and the fact that he had been forbidden to drive vehicles
did not alter the position (b).

Contrast:—

+ Conway v. George Wimpey & Co., Ltd., [1951] 1 AL E. R. 363;
[r951] 2 K. B. 266.

Respondents, who were engaged upon building operations at Heath
Row "aerodrome, provided lorries to take their own employees from one
part of the site to another. Their drivers had instructions only thus
to accept fellow employees for tides; and in the cab of each lorry these
instructions were repeated in the form of a written notice. Appellant
who was employed by another firm (also engaged upon the site), received
injuries due to the carelessness of the driver, while he was being con-
veyed upon one of respondents’ lorries. Held: Respondents were not
liable. ‘‘Taking men not employed by the (respondents) onto the
vehicle was not merely a wrongful mode of performing the act of the class
this driver was employed to perform, but was the performance of an act of a
class which he was not employed to perform at all. In other words, the
act was outside the scope of his employment”’ (c).

In every case, therefore, the ultimate issue to be determined is
whether, upon all the facts, the act complained of 1s within the class

(@) {19121 A. C., at p. 725; per Lord LOREBURN (italics ours). See also
Usxbridge Permanent Benefit Building Society V. Pickard, [1930] 2z All E. R.
344; [1930] 2 K. B. 248.

(b). See also Limpus v. London General Omnidus Co. (1362), t H. & C. 526;
Canadian Pacific Rail. Co. v. Lockhart, [1942] 2 All E. R. 464; [1942] A. C.
591; Young v. Edward Box & Co., Ltd., [1951] 1 T. L. R. 789.

(¢) [1951] 2z K. B., at p. 276; per ASQUITH, L.J. (italics ours). See also
Twine v. Bean’s Express, Ltd. (1946), 62 T. L. R. 458.

-

' .})
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of acts which constitute the servant’s work. Where there is a jury,
this is of course a jury question; but the judge may withdraw the
case from their consideration if he does not consider that the plain-
tiff has satisfied the onus (which lies on #4im) of establishing that
there is on all the facts sufficient evidence to justifv a finding in
his favour (4).

3. LIABILITY FOR PARTNERS

Partnership liabilitv is governed by the Partnership Act, 1890,
s. 10—

Where, for any wrongful act or omission of any partner acting in
the ordinary course of the business of the firm, or with the authority
of his co-partners, loss or injury is caused to any person not being a
partner in the firm . . . the firm is liable therefor to the same extent
as the partner <o acting or omitting to act” (e).

And it is further provided by section 12 of the Act that, where
the firm is held liable, the liability of individual partners is joint
and several.

If the wrongful act is committed with the authority of the co-
partners this liability is, of course, no more than an illustration of
the ordinary principles of agency; but it must be noticed that
liability is also imposed where the tort is committed by a partner
“acting in the ordinary course of business of the firm”, even though
its commission has not been authorised by the other partners. In
this case the agency arises by implication of law simply from the
existence of the partnership itself. But, in the absence of authority
express or implied, the firm will nof be liable for wrongs committed
by a partner acting outside the ordinary course of business. Whether
a particular act is, or is not, done in the ordinary course of the firm'’s
business is a question (like the question whether a servant is acting
within the course of employment) which can only be determined
in the light of the particular facts of each case.

(d) See e.g. Warren v. Henlys, Ltd., [1948] 2 All E. R. 935.

(¢) But the Statute of Frauds Amendment Act, 1828, s. 6, creates an
exception. This section exempts the firm from liability for fraudulent repre-
sentations as to the character or solvency of any person unless the representation
is in writing signed by all the partners. See Williams v. Mason (1873), 28 L. T.
232; Swift v. Jewesbury (1874), L. R. 9 Q. B. 301; Banbury v. Bank of Montreal,
[1918] A. C. 626. In Meekins v. Henson, [1962] 1 All E. R. 899; [1964] 1 Q. B.
472. WINN, ]. seems to have taken the ground that this section has no
application where the act concerned is authorized by a partner since then he is
personally liable without the need to invoke the section. Though surely he
could have held—the evidence being very uncertain—that where one partner
publishes a defamatory statement subject to privilege he has committed
a tortious act (though privileged) and that malice in another partner renders
him lia%le)unda the Partnership Act, 1890, 8. 10 (17 Halsbury’s Statutes (2nd
Edn.) 586).
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ILLUSTRATION 132

Partners are liable for torts commitied by their co-partners acting in
the ordinary course of the firm's business.
Hamlyn v. Houston & Co., (1903] 1 K. B. 81.

The respondent firm was a firm of grain merchants; it consisted of
two partners, H and S. H conducted all the business, and S took no
active part. For the purposes of the business it was necessary to
discover what contracts were being made by competitors. The appel-
lant was a competitor. H bribed one of his clerks in order to secure
from him the required information, and the clerk thus broke-an implied
term of his contract of service with the appellant. In an action by the
appellant against the firm: Held: In doing what he did, H was acting
in the course of the firm’s business, and the fact that he acted dishonestly
did not alter this position; the firm was therefore liable ( f).

4. LIABILITY FOR JNDEPENDENT CONTRACTORS

For the purposes of this branch of the law an |‘independent con-
tractor” is a person, other than a partner, who Works for another
upon terms which do not create the “master-servant’” relationship,
where the contract is not one for the work but “for the results of the
work” (g). An obvious example is the case of a builder who con-
tracts to build a house for a client ().

The general rule appears (i) to be that an employer is not held
responsible for the torts of an independent contractor (or the servants
of such a comiractor) committed in the course of the work that ke is
employed to do. This rule marks the distinction between the legal
position of the “independent contractor” on the one hand, and of
the “servant’ on the other.

(f) See also Bivth v. Fladgate, [1891] 1 Ch. 337.

(g) Herbert v. Harold Shaw, Ltd., [1959] 2 All E. R. 189, 192; [1959] 2
Q. B. 138, 144; per Hopson, L.]J.

() But in order to create the relationship there must be some element of
contract. For example, a manufacturer is not the “‘independent contractor’”
of a person who buys his wares through a middleman: Davie v. New Merton
Board Mills, (1959] 1°All E. R. 346; [1959] A. C. 604. But where a2 manufac-
turing firm sends its wares to another firm for processing before distribution
that firm is vis-a-vis the manufacturer an independent contractor and the
latter will not primd-facie be responsible for its negligence: Taylor v. Rover
Co., Ltd., (1966} 2 All E. R. 181.

(#) There are, however, some dicta which, read at their face value, are so
broad that they almost seem to destroy the validity of the Rule itseif. E.g.
Lord BLACKBURN's celebrated dictum in Daiton v. Angus (1381). 6 App. Cas.
740, 829: "a person rausing something to be doae, the performance of which
casts on him a duty, cannot escape from the responsibility attaching on him
of seeing that duty performed by delegating it to a contractor’’. To similar
effect, Cassidy v. Ministry of Health, [1951] T All E. R. 574, 534; [1951]
2 K. B. 343, 363; per DExXNING, L.]J.

r3*
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But the exceptions to the rule are both numerous and important;
and the employer may be held responsible for the torts of an inde-
pendent contractor or his servants, committed in the course of the
work undertaken, in the following circumstances (R):—

(i) Where the tort concerned is any one of the following torts in
which liability is ““strict”, in the sense that it is imposed irrespective
of negligence on the part of the tortieasor: nuisance by disturbance
of support to land or buildings (/), liability arising under the Rule in
Rylands v. Fletcher (m), breach of a non-delegable statutory duty (%).

i) Where the work undertaken involves the creation of at least some
kinds (o) of dangers on or near the highway (p), or possibly also in
other places ordinarily accessible to the public (g). The tort concerned
in these cases will usually be either nuisance or negligence. Thus, for
example, in _Holliday V. National Telephone Co. (7), the defendants
were held liable for injuries caused to the plaintiff by an explosion
which resulted from the negligence of their contractor’s servant in the
use of a defective blow lamp; the work which, underthe contract,
the servant was engaged in doing was on the public highway, and
the use of 2 blow lamp was a necessary part of it. (ili) Where the
work undertaken involves the use of fire, and the fire gives rise to
the injury (s). Where the tort concerned is a breach of a duty
“personal” to the employer whether it be owed to his employees or
to others (f). Thus shipowners are personally responsible for such
matters as the seaworthiness and speed regulation of their vessels;
and they cannot cast the responsibility for these thingsupon others (u).
(v) Where a person is in breach of his common law duty as a hirer
or carrier for reward to make the means of transport as safe as

(k) It is not pretended that this list of exceptions is exhaustive. It would,
indeed, be difficult to compile an exhaustive list, since the current tendency
seems to be to extend them. See, ¢.g., Darling v. A.-G., [1950] 2 All E. R.
793-

(5) Bower v. Peats (1876), 1 Q. B. D. 321; Dalton v. Angus (1881), 6 App.
Cas. 740; Hughes v. Percival (1883), 8 App- Cas. 443-

(m) (1868), L. R. 3 H. L. 330.

(n) Gray v. Pullen (1864), 5 B. & S. g970.

(o) It may be that this exception is no more than a particular application
of exception (vi)—though it does apply in the case of personal inj unies—for it
seems only to-embrace serious dangers. See Quarman v. Burnett (1840),
6 M. & W. 499: Phillips v. Brilannia Laundry Co., [1023] 2 K. B. 832.

(p) Tarry v. Ashton (1876), 1 Q.B.D.314; Hardaker v. Idle District Council,
[1896] 1 Q. B.335; Pennyv. Wimbledon Urban Council, [1899) 2 Q. B. 72; Pinn
v. Rew (1916), 32 T. L. R. 451. The samie principle also applies where dangers
are created in navigable rivers: The Snark, (1900] P. 105.

(q) Pickard v. Smith (1861), 10 C. B. N. S. 470 (cellar flap on railway
platform).

(r) [1899] 2 Q. B. 392. )

(s) Black v. Christchurch Finance Co., (1804) A. C. 48; Balfour v. Barty-
King, [1957] 1 All E. R. 156; [3957] 1 Q. B. 496.

(2) Wilsons and Clyde Coal Co., Ltd. v. Englisk, [1937] 3 AllE. R. 628, 641;
[1938] A. C. 57, 83—4; per Lord WRIGHT.

(%) The Lady Gwendolen, [1965) 2 All E. R. 283; [1965] P. 294.
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reasonable care and skill can make it (v). (vi) Where a bailee for
reward entrusts the property bailed to an independent contractor (a).
i) Where “a man does work on or near another's property whick
involves danger to that property unless proper care is taken he is liable
to the owners of the property for damage resulting to it from the '
failure to take proper care, and is equally liable if, instead of doing
the work himself, he procures another ... to do it for him (b). This
broad category probably embraces some of the exceptions already
noted, though it is somewhat wider in scope, since it includes all
activities which have been stigmatised as ‘‘extra hazardous”’ (¢)
activities which “in their very nature” () involve a special danger

that a tort will be committed in the course of them (e).

€Subject to these exceptions, the rule that an employer is not held
responsible for the torts of an independent contractor applies. And
it is to be noted that it is no exception to it that the employer will
be held responsible for his own negligence if the tort concerned
arises from the fact that he has employed an incompetent con-
tractor or from the fact that he has given the contractor inadequate
directions (f), nor is it an exception that the employer will be held
responsible, under the general rules of agency, if the act authorised
is itself unlawful (g).

Even however where the circumstances are such that the
employer may be held responsible for the contractor’s torts, he will
only be liable if the tort in question arises directly from the nature
of the work itself rather than merely from the mode of performance
of it (). But he will not be liable for what is sometimes called

(v) See above, p. 23I- But the occupier of premises or structures is not
now liable ta other lawful visitors, whether by way of contract or otherwise,
for the negligence of an independent contractor unless he or his servants have
been negligent. See Occupiers’ Liability Act, 1957, SS- 2 (4) (), 3 (2), 5 (1)
(37 Halsbury’s Statutes (2nd Edn.) 832). There was someé doubt about the
position at common law: see Riverstone Meat Co., Pty., Ltd. v. Lancashire
Shipping Co., Lid., {1961] 1 All E. R. 495: {1961] A. C. 807.

(a) British Road! Services, Ltd. v. Arthur V. Crutchley, Ltd., [1968] 1 All
E. R. 811.

(b) Brooke v. Bool, (1928] 2z K. B. 578, 587; per TaLBOT, J.

¢) Honevwill and Stein, Ltd.v. Larkin Brotkers, Ltd., [1933] All E. R. Rep.
77: [1934] 1 K. B. 191, 197} per SLESSER, L.J.

(d) Matania V. National Provincial Bank, Ltd., and Elevenist Syndicate,
Lid., [1936] 2 All E. R. 633, 646; per SLESSER, L.J. (a case of nuisance).

(¢) Tt is passible that, in cases where the duty placed upon the employer is
not ““strict”, but only a duty to take reasonable care, he may escape liability
if the injury arises from the contractor’s failure to exercise specialised skill
which the employer could not be expected to have: Szumczyk v. Associated
Tunnelling Co., Ltd., {19561 1 Al E. R. 126.

(f) Robinson v. Beaconsfield Rural Council (Tllustration 133 (c))-

(g) Ellis v. Sheffield Gas Consumers’ Co. (1853), 2 E. & B. 767; Hole v.
Sittingbourne and Sheerness Rail. Co. (1861), 6 H. & N. 488.

(h) Padbury v. Holliday and Greenwood (1912), 28 T. L. R. 494, 495: per
FLETCHER MouLToON, L.J.



396 PART II1—MISCELLANEOUS MATTERS

“collateral” negligence of the contractor or his servants; that is, for
negligence which is not necessarily incidental to the work. Thus
for instance the employer may be liable if he employs a contractor
to repair a lamp which overhangs the highway, and the contractor
leaves the lamp in a defective condition (z), for it is an essential
part of the work undertaken that the lamp shall be made safe. But,
by way of contrast, in Reedie v. London and North Western Rail.
Co. (k) the defendant company were held not to be responsible for
the negligence of the servant of a contractor who, while constructing
" a bridge over a highway, carelessly dislodged a stone from the
building materials so that it fell on to the highway and killed the
plaintifi's husband; for the servant’s carelessness was merely

incidental to the work.

ILLUSTRATION I33

(a) Subject to the exceptions noted in the text, an employer will not
be held responsible for thetorts of an independent contractor or his
servants.

Morgan v. Incorporated Central Council of the Girls’ Friendly
’ Society, [1936], 1 All E. R. 404.

The plaintiff was on his way to visit the tenants of an office which
was in a building owned by the defendants. While the plaintiff was in
a part of the building which the defendants retained within their own
control, he fell down an open lift shaft and was injured. The defendants
had contracted with a firm of specialists to keep the lift safe and in
order. Held: Negligence being imputable solely to the contractors, the

defendants were not liable (7).

\/({)) Among other exceptions 1o the general rule, an employer will
be held respomsible for damage caused by an independent conmlracior
or his servanis if the work which he is employed to do is “extra
hazardous” .
Honeywill and Stein 2. Larkin Brothers, [1934] 1 K. B. 191.

The appellants employed the respondents (a firm of specialists) to
take flashlight photographs in a cinema owned by third parties. It was
the usual practice, at that time, in taking such photographs, to ignite
magnesium powder in front of the camera: this powder would fiare up,
_and generate intense heat. The respondents’ servant performed this
process in the confined space between the footlights and the curtain.
The latter caught fire, and damage resulted. The appellants, having

(5) Tarry v. Ashion (1876), 1 Q. B. D. 314.

(k) (1849), 4 Exch. 244; see also Wilson v. Hodgson's Kingston Brewery Co.,
L. (1916), 85 L. J. K. B. 270 and Illustration 133 (d).

() The plaintifi was on that part of the premises merely by the defendants’
licence. ad be been there by contract with the defendants, or upon their
invitation, the situation would have been different.
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satisfied the cinema owners in respect of the damage, sought indemnity
against the respondents. Held: The appellants’ claim succeeded.
They were, themselves, legally responsible to the third parties because,
the work authorised being ‘‘extra hazardous™ in its very nature, they
were liable for the negligence of the servant of their independent con-
tractors (the respondents).

v (c) Itis no exception to the general rule that an employer will be held
fponsibk if the tort in question arises from his own lack of care.
Robinson v. Beaconsfield Rural Council, [1911] 2 Ch. 188.

The respondent Council, who had a statutory duty to cleanse cess-
pools, contracted with a man called Hook that he should cleanse certain
pools in their district; but they failed to give him any directions as to
the disposal of the filth. He deposited it on the appellant’s land,
where it caused a serious nuisance. Heid : The respondents were liable,
having failed to give proper directions, they were not discharged from
their duty by casting it upon Hook.

(d) An employer is not responsible for the *“ collateral” negligence
of a contractor or his servants.
Padbury v. Holliday and Greenwood, Ltd. (1912), 28 T. L. R. 494.

The defendants, who were building premises adjacent to a highway,
employed sub-contractors to put metallic casements into the windows.
An emplovee of these sub-contractors put down an iron tool on one of
the window sills. The window having been blown to by the wind, the
tool was dislodged, and it fell upon and injured the plaintiff who was
passing in the street below. Held: The defendants were not liable, for
the injury was caused by an act of collateral negligence on the part of
the workman.



CHAPTER 2
DAMAGES IN TORT ACTIONS
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The pecuniary compensation given to a person for the injury
caused to him by a tort is known as“‘damages’’; and the first thing
to notice is that damages are of various kinds.

1. THE KINDS OF DAMAGES

General and Special —* General”’ damages are pecuniary com-
pensation which the judge or jury are entitled to award upon proof
only that the tort in question has been committed; *special
damages’’ are damages for Joss or injury flowing from the tort which
the law requires the plaintiff to specify in his pleadings and establish
specifically. The distinction between these two kinds of damages 1s
therefore a matter of practice ard procedure, rather than of sub-
stantive law; and it is somewhat arbitrary. Thus for example in
claims which involve personal injuries damages for pain and suffering
are ““general”’, they need not be quantified in the plaintiff’s state-
ment of claim, and it is for the court or jury to assess them. On the
other hand damages in respect of earnings (a) during a period of
incapacity occasioned by the injury, or damages in respect of
medical expenses incurred as a result of it, are “special”” and must
be quantified and specifically claimed (?).

Special damages must not be confused with special damage; the
latter means actual damage which is the prerequisite to the establish-
ment of a cause of action in torts (such as negligence) which (unlike
torts such as libel or trespass) are only actionable upon proof of
actual damage, and are not actionable per se without such proof.

Nominal Damages.—Sometimes where a tort which is actionable
per se has been committed and the plaintiff’s legal right has been
technically infringed (as where a man merely walks across the land

(@) Shearman v. Follan;i, [z950] 1 Al E. R. 976; [1950) 2 K. B. 43.
(b) But the term “special’’ damages is by no means a term of art and is used
in several different senses. See Street, Principles of the Law of Damages.

398
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of another, thus committing a trespass), the plaintiff suffers no
actual damage. In such a case it is possible for the judge or jury—
since the plaintiff has suffered nothing by the tort—to award nominal
damages, say a pound or even a shilling (c), to mark the infringement
of the plaintiff’s legal right while recognizing that he has lost nothing
by it (d)..

But from this it must not be assumed that in the case of torts
actionable per se the plaintiff must invariably prove special damage
in order to be awarded substantial damages. For it is not lightly
presumed that no real injury has followed from the infringement of a
legal right; the presumption is rather to the contrary (e).

Nominal damages are to be contrasted with ordinary, or ““subd-
stantial”’, damages; that is to say, compensation for the real loss
which, in most actions, the plaintiff has usually suffered. The
rules which govern the assessment of such damages will be con-
sidered in the next section.

Contemptuous Damages.—These must not be confused with
nominal damages; they may be awarded in the case of any tort,
whether actionable per se or only upon proof of special damage,
where, although the plaintiff's claim has succeeded, the judge or
jury consider that the plaintiff should be deprived of substantial
damages because his claim is unmeritorious. Suppose for instance
that A sues B for assault; that the assault is proved, but it also
appears that B was goaded into committing it on account of a highly
offensive remark of A’s. Insucha case it might be considered right
to award A a merely trifling sum by way of contemptuous
damages (f). It should also be remarked that-where thisis done itis
likely that the plaintiff will also be deprived of his costs.

Aggravated Damages.—Damages in tort are often said to be “at
large” in the sense that no precise figure can be said to represent the
amount proper for compensation. For example in a simple claim for
conversion (g) it is clear that the value of the converted article
represents the guantum of the plaintiff's loss, but in tort (k) intangible
factors come into play: thus insult offered in the commission of a

(¢) Or even as little as a farthing: Mostyn v. Coles (1862), 7 H. & N. 872.
Inflation seems however to have put the value up: five guineas in Constantine's
Case (next note).

(d) Constantine v. Imperial Hotels, Lid., [1944] 2 AL E. R. 171; [1944] K. B.
693. ;

(&) Ashby v. White (1703), 2 Ld. Raym. 938 (£200 for loss of right to vote).

(f) See Kelly v. Skerlock (1866), L. R. 1Q. B. 636 (a case of libel; the plaintiff
having made an offensive retaliation).

(g) See below, p. 417.

(k) Asopposed to contract: Addisv. Gramophone Co., Lid., [1909] A. C. 483.
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trespass (z), an act done wilfully (5), wantonly-(%), maliciously, or
with undue consideration (/) may call for greater compensation than
a similar act would if done in the absence of these elements: for just
as pain and suffering can be taken into account in assessing damages
for personal injuries so can the plantifi's injured feelings—and this
injury, at least by current notions, calls for compensation ().

Exemplary Damages.—Aggravated damages are compensative in
aim, though it should again be stressed that

““Compensatory damages in a case in which they are at large may
include several different kinds of compensation to the injured party.
They may include not only actual pecuniary loss, or any social dis-
advantages which result...{rom the wrong. ... They may also in-
clude natural injury to (the plaintiff’s) feelings: the natural grief and
distress which he may fee] in being spoken of in defamatory terms (n);
and if there has been any high-handed, oppressive or insulting or
contumelious behaviour by the defendant which increases the mental
pain and suffering which is caused . . . and which may constitute in-
jury to the plaintiff's pride (0) or self-confidence, those are proper
elements to be taken into account where damages are at large. -
There is, however, a sharp distinction between damages of that kind
and truly punitive or exemplary damages” (p).

Damages of the latter kind {sometimes also termed “vindictive”)
are different for though y

“It is recognized to-day ... that the basic rule of common law is
that damages are awarded in civil actions as compensation for injury,
not as a pumishment for wrong-doing. To punish the wrong-doer is
the function of the criminal courts. . . ." (g)

yet in certain exceptional circumstances defined by Lord DEVLIN in
Rookes v. Barnard (r) where such exemplary damages are allowed
the assessment is based not upon a calculation of just compensation

(1) Merest v. Harvey (1814), 5 Taunt. 442.

(1) Emblen v. Mvers (1860), 6 H. & N. 54.

k) Tullidge v. Wade (1769), 3 Wils. 18.

(1) Chamberlain v. Greenfield (1772), 3 Wils. K. B. 292.

(m) If the defendant has been provoked bv the plaintiff this may be a
reason for refusing aggravated damages, though it cannot reduce the essen-
tially comparative (i.e. for the injury, pain, etc.) element: Lane v. Holloway,
[1967] 3 ALl E. R. 129; [1968] 1 Q. B. 379.

(n) McCarey's Case (see n. (p)) was a libel case.

(o) Should a money sop be rendered to heal the plaintiff's pride? See
below, p. 402, n. (k). If pride is not 2 sin why did Lucifer fall? At times the
common law looks as though Mammon had a hand in its making.

(p)_McCarey v. Associated Newspapers, Lid., [1964] 3 All E. R. 947, G57;
[1965] 2 Q. B. 86, 104-105; per PEARsON, L.J. .

éq) See at pp. 958, 106 respectively; per DipLock, L.]J.

7) [1946] 1 All E. R. 367; (1964] A. C. 1129. ‘This part of Lord DEVLIN'S
speech was adopted by the House as a whole.
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for loss but to visit the defendant with the court’s displeasure on
account of conduct, such as wanton disregard for the plaintiff’s
rights, which the court wishes to inhibit for the future on the part of
the defendant or others. Since (s) Rookes v. Barnard the excep-
tional circumstances are first where the plaintiff has been damnified
by ““oppressive, arbitrary or unconstitutional action by the servants
of the government” (f); it should ‘‘not extend...to oppressive
action by private corporations or individuals” («). Secondly, cases
“in which the defendant’s conduct has been calculated by him to
make a profit for himself which may well exceed the compensation
pavable to the plaintiff” (a). An example of behaviour of this kind
is to be found in Bell v. Midland Rail. Co. (b) where the defendant
company obstructed access to the plaintifi's wharf and did so
deliberately for the purpose of extinguishing his trade and advancing
their own profit. And the principle is that such damages “can
properly be awarded where it is necessary to teach a wrongdoer
that-tort does not pay” (¢).- On the other hand the fact that publi-
cation of a newspaper is in itself a profitable thing is not enough to
attract liability to exemplary damages (d) in respect of every libel (¢)
published, though the wilful publication of a particulgr article cal-
culated to attract abnormal sales might do so (f). Thirdly, such
damages will of course be proper where a statute authorizes them (8.

" (s) Formerly it had seemed that there was a wide discretion to award
exemplary damages; particularly in libel actions.

(t) Rookes’ Case (above, n. () at pp. 410 and 1226-1227 respectively). And
see Wilkes v. Wood (1763), Lofit. 1: Huckle v. Money (1763), 2 Wils. 205.

(«) Ibid. The reason Lord DEVLIN gives for the distinction is that the
oppressive use of power by individuals (though it may well be a matter for
aggravated damages) is something in a very different category from the abuse
of power by public officials whose “‘power . . . must always be subordinate to
their dutv of service.

(a) Ibid., at pp. 410 and 1226.

(b) (1861), 10 C. B. N. S. 287.

(c) Ibid., at pp. 411 and 1227.

(d) See Broadway Approvals, Lid. v. Odhams Press, [1065] 2 Al E. R. 523;
537, 538.

() Unless the facts can be brought within one of the exceptions recognized
in Rookes' Case it seems to be established that there can now be no award of
exemplary damages in defamation: McCarey v. Associated Newspapers, Lid.,
[1964) 3 Al E. R. 047; [1965] 2 Q. B. 86; Broadway Approvals Case (last note);
Manson v. Associated Newspapers, Lid., [1965) 2 All E. R. 954; Fielding v.
Variety, Incorporated, [1967] 2 All E. R. 497; [1967] 2 Q. B. 841. ‘“Seems to
be established” only since in Awustralian. Consolidated Press, Lid. v. Urer,
[1967] 3 All E. R. 523, where it was decided that exemplary damages are still
recoverable for defamation in Australia, it would be open to the House of Lords
to reconsider the matter. .

(f) See Broadway Approvals at pp. 537, 538. .

(g) Rookes' Case at pp. 411 and 1227. Lord DEVLIN also adds certain cau-
tions about awards of exemplary damages:—(1) They should only be recover-
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It is as well that it has been made plain that awards of exemplary
damages are to be exceptional since, as has already been remarked (h),
nothing but confusion can result from introducing the punitive
element proper to the criminal law into the law of torts (¢): and,
after all, even if there is justification for the awarding of aggravated
damages upon a compensative principle () it is difficult to see why a
benefit should come to the plaintiff on the punitive principle by way
of windfall arising not from anything that he has suffered at the
hands of the defendant but as a mark of public disapproval of the
latter’s behaviour. This is a function more appropriate to the fines
which are the province of the criminal law (/).

It must be noted that exemplary damages may not be awarded
where an action is brought for the benefit of the estate of a deceased
person (m); and it also seems that they cannot be awarded in an
action brought in the Chancery Division (n).

Prospective Damages.—As a general rule the injury resulting from
one and the same cause of action must be remedied once and for
all. The damages awarded must therefore include compensation for
any future (or *‘ prospective’’) damage which is likely to result from
the defendant’s tart, as well as compensation for accrued damage
proved at the trial No further action can be brought for any fresh
damage subsequently resulting from that tort, for mo more than one

T

able where the plaintiff is himself the victim of the defendant’s misbehaviour.
(2) Some past awards of exemplary damages by juries have exceeded what a
court would have imposed by way of fine. Restraint must be used in the
matter of guantum of such awards: and it may even be necessary for the House
of Lords in the future to impose an arbitrary limit, as was done in Benham v.
Gambling, [1941] 1 All E. R. 7; [1941] A. C. 157. (3) The means of the par-
ties, irrelevant in the assessment of compensation, are material in the assess-
ment of exemplary damages. (One sometimes wonders whether it might not
also be retevant to take this matter into account—as juries surely do in libel
actions against newspapers—in the assessment of all damages.)

() Above, p. 13.

(i) See Browning v. War Office, [1962] 3 All E. R. at p. 1094; [1963] 1 Q. B.
at p. 764; per DipLoCK, L.J.

(k) How much justification there really is depends upon whether one accepts
without reserve the notion that a money payment is a panacea for everything.
That English law so regards it is plain—see e.g. H. West & Son, Ltd. v. Shep-
hard, [1963] 2 All E. R. 625; [1964] A. C. 326—but there might be something
to be said for the notion that awards of damages should be limited to proved
economic loss for which in reality they are solely fit. Some things, like the loss
of a near relative, are beyond human remedy—so, one might think is pain and
suffering, for which the common law allows a wergild.

() Possibly the punitive element in tort was better met in the old law of
trespass whereby a fine could be imposed as well as damages, at the discretion
of the court?

(m) Law Reform (Miscellaneous Provisions) Act, 1934, s.I. (2) (a) (9 Hals-
bury's Statutes (2nd Edn.) 792).

(n) Huntley v. Thornton, [1957] I All E. R. 234, 256 per HarmaN, J.
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action will lie on the same cause of action. This rule may sometimes
operate harshly (o). For instance it follows from it that if minerals
are wrongfully abstracted from a mine, damages for the trespass
must take into account the possibility of later damage by subsidence
of the surface caused by the abstraction (p); if this is not done, and
subsidence later occurs, the effect of the rule is that there can be no
action in respect of it, for itisnota continuing trespass to leave the
surface without support. But the ruleis nevertheless based upon a
sound principle of expedience; for litigation about the same matter
cannot be allowed to continue indefinitely—"inierest reipublicae ut
sit finis litium”’.

The problem of assessing such ““prospective’’ damages is difficult
and necessarily speculative, but it is one that the courts have con-
stantly to face. To take only one example of many that might be
given, in Heaps v. Perrite, Lid. (g) the Court of Appeal, although
they considered (at that time) that it was a large one, refused to
interfere with an award of £10,000 made by SWIFT, J., in the case of
a working boy who had lost both hands in an accident: it was pointed
out that his whole future including his loss of earning capacity had
to be taken into account.

The general rule which has been stated requires, however, to be
qualified in three respects. First, it does not apply in the case of
‘comtinuing torts and its application in the case of successive, or
intermittent, torts is doubtful. These will receive separate mention.
Secondly, the general rule does not apply where the same wrongful
act .violates two different rights. For the violation of different
rightsgivesTise to separate causes of action, and separate claims may
be brought in respect of each cause. Thus if a man is injured by
the negligence of another both in regard of his person and in regard
of his property, the fact that he has been awarded damages in one
action in respect of the property will not be a bar to a later claim in
respect of his personal injuries (7); though in practice the two
claims will normally be made in one action. Similarly, a claim by a
plaintiff personally is different from a claim made by the same
plaintiff as an administrator of a deceased’s estate, though based on
the same facts (s). Thirdly, in exceptional circumstances fresh

(o) See the strictures of BReTT, M.R.: Brunsden V. Humphrey (1884), 14
Q. B. D. 141; and of Lord BLACKBURN, Darley Main Colliery Co. v. Mitchell
(1886), 11 App. Cas. 127, 138.

(p) Clegg v. Dearden (1848), 12 Q. B. 576; Spoor v. Green (1874), L. R. 9
Exch. 99. . =

(g) [1937) 2 AL E. R. 60. ;

(r) The Oropesa, [1942) P. 140; and see Illustration 135 (b).

g? Ilallcrginson v. Blackburn Borough Council, [1939] I All E. R. 273; [1939]
2 . 426.
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evidence may be admitted on appeal which may have the effect of

increasing (£) or diminishing (%) the amount of damages originally
awarded (a). -

ILLUSTRATION 134

Exemplary damages may be awarded where the plaintiff has been
damnified by ‘“‘oppressive, arbitrary or unconstitutional action by the
servants of the government” (b).

Wilkes v. Wood (1763), Lofit., .

The house of the celebrated John Wilkes had been searched during
the ““North Briton’’ proceedings under a general warrant. He brought
an action of trespass in respect of the illegal search—''large and exem-
plary damages” were demanded. Held: The jury were entitled to
award £1,000.

ILLUSTRATION I35 —_

(a) No more than one action will lie in respect of the same cause of
action; therefore an award of damages must take into account all injury
arising from that cause, *‘ prospective’’ as well as accrued.

Fitter v. Veal (1701), 12 Mod. Rep. 542.

Defendant having assaulted plaintiff, the latter brought an action
and recovered damages for the assault. Some time afterwards plaintiff
had to have a bone removed from his skull because of the injuries he had
received; he then sought to bring another action in respect of this
later injury. Held: The second action could not be maintained. Per
curiam: ‘‘ If the plaintiff's surgeon had come to the last trial, and shewed
that the plaintiff was not cured, the jury would have considered that
matter . . . then was his time . . . to give evidence of it . . . it shall be
intended here that the jury gave entire satisfaction of the battery.”

(b)..But where the same facts give rise to more than ome cause of
action; a separate action will lie in respect of each cause.

Brunsden v. Humphrey (1884), 14 Q. B. D. 141.

Plaintiff was a cab driver. In an accident which was caused by the
negligence of defendant’s servant, plaintiff was severely injured, and
his cab was damaged. Plaintiff recovered damages in the county
court for the damage to his cab, and later brought a separate action in
the High Court in respect of his personal injuries. On appeal to the

(t) Jenkins v. Richard Thomas & Baldunns, Ltd., [1966] 2 All E. R. 15—
plaintiff unable to find expected employment.

(#) Curwen v. James, [1963] 2 All E. R. 619—widows remarries after trial.

(a) Further, by R. S. C, Ord. 36, r. 34, the trial may be postponed or
adjourned on the issue of damages where the interests of justice so require.

(b) Rookes v. Barnard, [1964] 1 ALl E. R. 367, 410: [1964] A. C. 1129, 1226;
per Lord DEvVLIN.
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Court of Appeal, Held: The later action was maintainable since the two
causes of action were distinct, different evidence being required to
support each claim.

2. THE ASSESSMENT OF DAMAGES

This is a matter for specialized works and is one which is at present
engaging the attention of the courts very frequently; such works (c)
must therefore be consulted.

The purpose of awarding damages is to effecta “restitutios in
integrum”’ (d) by means of compensation (e) commensurable to the
injury sustained; but, as will appear, in personal injury cases
especially, the question of what ought to be awarded must neces-
sarily be a broad one of fact{f); for “Perfect compensation is
hardly possible, and would be unjust. You cannot put the plaintiff
back into his original position " (g)- *

The principles. jnvolved_in the assessment of damages may be

considered under two heads: first in respect of cases concerning
injuries to the person, secondly in respect of injuries to property.
4

(a) DAMAGES FOR INJURIES TO THE PERSON

" There is no fixed rule by which damages in cases of injury to the

person, reputation or feelings can be esfimated (k); for “when one is
translating injuries into pounds, shillings and pence one is seeking to
equate the incommensurable. . . . There is no absolutely right
answer” (7). Whatis essential is that there should be uniformity (k)
of assessmenit so that similar injuries receive similar awards and that
" the likely compensation for particular losses should be sufficiently
predictable to encourage settlements. Moreover, since there is no
assessing the ‘value’ of e.g. the loss of an eye, the sums of money

(¢) E.g. Mayne and McGregor, Law of Damages; Street, General Principles
of the Law of Damages.

(d) See Liesbosch Dredger v. S. S. Edison, [1933] A. C. 449, 459; per Lord
WRIGHT. -

(¢) See Brilish Transport Commission v. Gourley, [1955]) 3 All E. R. 796, 806;
[1956] A. C. 185, 212.

(f) Admiralty Commissioners v. Surquechanna, [1926) A. C. 655, 661; per
Lord SUMNER.

(g%\ Phillips v. London & South Western Ry. Co. (1879), 5 Q. B. D. 78, 79;

IELD, J.

(k) But useful guides as to what is.likely to be awarded in particular cir-
cumstances and in respect of puﬁcularinjuries are to be found in Kemp and
Kemp, The Quantum of Damages and Cuyrent Law. 3

(5) Hennell v. Ranaboldo. [1963] 3 AL E. R. 684, 685-686; per DIPLOCK, J.

(k) See Singh V. Toong Fong Omwibus Co., Ltd., [1964) 3 Al E. R. 925.
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arrived at must inevitably be merely conventional ( 1), (m). All these
considerations imply that the person or body making the award
must know what the “usual” figure is for what—for a hand, a leg,
deprivation of sense, sight or hearing, even including (as will be
seen) loss of expectation of life, etc.—and of recent years there has,
since juries being unaware of current “rates” may err prodigiously,
been increasing tendency towards trial of personal injury cases by
judge alone (n).

The law of damages is pre-eminently a field of law in which dr-
cumstances alter cases; for, as has already been explained, an
assault in public may warrant aggravated damages, heavier than
would be warranted by a similar assault committed privately, and

“in actions of this nature (seduction), and of assaults, the circum-

stances of time and place, when and where the insult is given, require

different damages; as it is a greater insult to be beaten upon the Royal
Exchange, than in a private room”’ (0).

This means that many “heads” (p) of damage have to be taken into
account. Obviously provable “special” (g) damage, as by way of
proved and quantified loss of earnings arising from the wrong, can
be recovered. But ‘‘general” damages also, as has been seen, play a:
part, and they include such matters as assessed loss of future earnings
and less palpable things like pain and suffering endured, mental

(!) See H. Wzs/é- Son, Ltd. v. Shephard, [1963] 2 All E. R. 625, 631; [(1964]
A. C. 326; per Lord MORRIS.

(m) The above passage is adapted from the judgment of the full Court of
Appeal in Ward v. James, [1965] T All E. R. 563; [1966] 1 Q. B. 273.

(n) Ward’s Case (last note) as explainied in Hodges V. Harland & Wolff,
Ltd., [1965] 1 All E. R. 1086. - The history of the flight from jury trial is
traced in Ward’s Case which is authority for the following: (i) The discretion
to permit or refuse jury trial (Administration of Justice (Miscellaneous Pro-
visions) .Act 1933, s. 6 and R. S. C. Ord. 34, r. 1 (3)) should, save in ex-
ceptional circumstances, be exercised in favour of trial by judge alone; (ii)
Appeal lies against the decision as to the amount of damages where a judge
has made “a wholly erroneous estimate’ or wherea jury's award is ““ out of all
proportion to the circumstances of the case” (see Mechanical and General
Tnventions Co., Ltd. v. Austin and Austin Motor Co., Ltd., [1935] A. C. 345,
377)- (iii) If an appeal succeeds the Court of Appeal may vary a judge’s award
but it may only vary a jury’s award where the parties agree (R. S. C. Ord. 59,
r. 11). Tn the absence of such agreement the assessment must either be remitted
to a judge (R. S. C. Ord. 59, r. 10 (3) and(6) or a new trial must be ordered.
In Brown v. Thompson, [1968] 2 Al E. R. 708 the C. A. again stressed that
appellate courts should not interfere with the trial judge’s assessment except
in exceptional cases.

(o) Tullidge v. Wade (1769), 3 Wils. 18, 19; per BATHURST, J.

(p) The court should, however, award a single sum by way of general
damages, and this will not necessarily be simply the aggregate amount under
all heads: Watson v. Powles, [1967] 3 Al E. R. 721; [1968) 1 Q. B. 376; Fletcher
v. Autocar & Transporters, Ltd., [1968] 1 All E. R. 726.

This is hardly a term of art: it has various meanings. See Street,
Principles of the Law of Danages.
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anxiety, bodily loss—such as loss of 2 limb—and loss of enjoyment
of the pleasures and amenities of life. The problem of assessing the
latter kinds of loss in money terms (7) is plainly an intractable one
and, as already explained, it can only really be met by forming
conventional assessments appropriate to cases of similar kinds.
But it has been held in H. West & Son, Lid. v. Shephard (s) that there
is a double aspect to such losses. To some extent they may be
measured objectively; loss of a limb, for instance, or deprivation of
the pleasures of life, or of bodily capacity ({) may—at least according
to current legal notions—be valued quite apart from any question of
consciousness in the afflicted person: if he has lost them they are
things which he Zas lost and an hypothetical value may be put upon
them. But there is also a subjective element to be considered which
depends upon the actual awareness of the sufferer. Here pain is the
thing to take by way of example: a man either does suffer pain or he
does not. If he is rendered unconscious from the time of the injury
and never regains consciousness he has had no pain and so nothing
can be awarded under this head («); and the same applies to mental
anxiety. This distinction is important because it is logically
questionable whether a person who is rendered wholly unconscious
by the wrong should be entitled to damages on a comparable footing
to the damages which would have been awarded to him if he were

" ~conscious. Clearly if he suffers not at all he will get less (for one

thing pain is eliminatcd as a head of damage). But should the
absence of the subjective element in, for instance, loss of amenity—
absence of his awareness of the loss—curtail the award to a consider-
able-extent? In West’s Case the House of Lords, by a majority (a);
ruled that it should not; for ““The fact of unconsciousness does not
.. . eliminate the actuality of the deprivations of the ordinary experi-
ences and amenities of life . . .(5)”

() Perhaps the truth is that the award of damages in respect of such losses
should not be attempted at all; fora perusal of Kemp and Kemp, The Quantum
of Damages, may convince the reader that we have advanced not one whit
since the days of b6t and wer. _

(s) [1963) 2 All E. R. 625; [1964] A. C.-326.

(t) See Andrews V. Freebovough, [1966] 2 All E. R. 721, [1967) 1 Q. B. 1.

() In West’s Case no claim was made under this head; though the plaintiff
being partially conscious the subjective element in relation to anxiety etc. was
allowed for.

(a) Jord TUCKEZR. Lord Morris, Lord PEARCE: Lords ReD and DEVLIN.
dissenting. Wisely, perbaps, the High Court of Australia have preferred to
follow West's Case on this point: Skelton v. Collins (1966), 39 A. L. J. R. 480.

(b) [1963] z Al E. R. at p. 633; [1964]) A. C. at p..349; per Lord MORRIS.
(Italics ours.)¢ It was also ruled that no account must be taken of the use to
which the money awarded will be put: it is all the same whether the plaintiff
be rich or poor, generous or mean (see pp- 633, 349-350)- ’
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Again, in modern times the courts have allowed a claim in respect
of loss of expectation of life (¢) as a head of damages. This is of -
course a commodity which is hard to assess in money and great
difficulty has been experienced in determining how it should be
done. Like loss of amenity it has an objective aspect—a man
injured in an accident may lose, say, seven years of his normal
expectation. But it also has a subjective element—to contemplate
seven years less of life is a distressing thing. So'difficult was this item
of assessment that in Benham v. Gambling (d) the House of Lords
ruled, in effect (¢), that awards based upon the objective aspect of
it were to be moderate); and so they have been since. But in
West's Case it was explained that the ruling in Bewham's Case,
where the plaintiff was a child of two and a half, killed outright in a
motor accident, pertained only to this objective aspect of the claim;
since there was no consciousness of lost expectation. And it seems
that in cases where the plaintiff is living and conscious of the loss
the subjective element may also be taken into account, as it may in
respect of loss of amenity. Itshould beadded that lossof the earnings
that the plaintiff might have made during the period of 'ost expecta-
tion of life is not now included as a separate head of claim but forms
part of the objective element in the lost expectation (f).

The moral justification for the granting of damages in respect of
injuries of the kinds which have just been examined is doubtful.
Surely, for instahce, it is contrary to human dignity that a man
should accept compensation in money for pain suffered or even—
apart from the economic implications, which may be considerable—
for loss of hearing, of sight, of expectation of life? In fact it is
believed that awards of this kind can be justified neither upon a
compensative theory of damages, which the courts profess to em-
brace, or, indeed, at all. DipLock, L.J., may thus be excused the
reflection that:

“The award of damages should serve scme useful purpose, but I am

uncertain as to the social purpose which (this) award is intended to
serve. . .. L suspect that its social purpose is to relieve the horror and

(¢) Since Flint v. Lovell, (1934] All E. R. Rep. 200; [1935] 1 K. B. 354.
And in Rose v. Ford, [(1937] 3 All E. R. 359; [1937] A. C. 826 it was held that
this kind of claim was maintainable in favour of the estate of a deceased person
under the Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (9 Halsbury’s
Statutes (znd Edn.) 792).

(&) [1941] 1 All E. R. 7; [1941] A. C. 157.

(¢) It was also ruled that damages for a child should be less than damages for
an adult under this head.

(f) Oliver v. Ashman (last note) overruling Pope v. D. Murphy & Son, Lid.,

(1900] 2 All E. R. 873; [1961] 1 Q. B. 222.
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anguish which ordinary human beings . . . cannot but feel when con-
templating the state to which the victim has been reduced” (g).

If this be true strange it certainly is; since the giving of such
damages must theoretically rest upon no firmer foundation than the
social impulse to make “the wrongdoer” a scapegoat: a notion
accepted in former times, but now discarded as a respectable theory
of punishment by all penologists. A notion, moreover, which wears
especially thin when it is remembered that torts are often matters of
little (k) or no fault at all and that in most instances the defendant is
in fact insured either by himself or, more usually, by his employer.
It follows from the latter consideration that the thoughtless public
(inasmuch as it knows what the courts are doing on its behalf) thus
cuts off its nose to spite its face if excessive awards are made: for the
people themselves must foot the bill in terms of heavier premiums (z)
and, worse, face the inflationary effect upon all their living of mount-
ing insurance costs (k). Moreover, it is by no means always the
plaintiff himself-who derives the benefit of the ritual money-giving:
for in many cases the profits of the transaction accrue not to him
but to his devisees or next-of-kin and Tomkins Junior buys a car
(albeit a cheap one (/)) with the ritual payment ¥or Senior’s lost
expectation of life ().

There is, though some appear to dissent, a need for moderation (n)

(g) Fleicher v. Autocar & Transporiers, Lid., [1968] 1 All E. R. 726, 744.

(h) How hard it is to ascribe * fault in running down actions; and how often
the experienced driver doubts the correctness of the courts’ decisions.

(i) See Fletcher's Case (above, 1. (g)): pp. 733 (Lord DENNING, M.R.), 744
(D1pLoCR, L.].), 750 (SaLmox, L.J.). The latter, however, does not seem to
mind.

(k) Itis not merely fanciful to wonder whether the impact of awards might
be of legitimate interest to the Prices and Incomes Board. This leads to the
further political reflection that the courts may not be the most suitable
agencies for assessing the quantum of damages; thence to the final reflection
that the world of the future may replace the law of torts by overall insurance.

(1) £500 being the *conventional” sum. ‘

(m) 1t is, as Benham's Case clearly suggests, an obvious pity that this head
of damage ever received recognition, and the more the pity that the legalistic
notion that the personal representatives continue the *persona’ of the de-
ceased dictated the ruling in Rose v: Ford (above, n. (¢)). The imaginary case
of the Tomkins’ also illustrates the fact that the money paid not by the
defendant but by an insurance company, actually goes in part not only not to
Tompkins senior—since he is dead—but also, in part, not to his ‘‘estate’’
(thence to Junior), but by way of tax back to the State. In thne ultimate of
the cycle, of course, the “‘people”’, some of them at least, get back what they
have paid by way of insurance in the form of “social benefits”. DIPLOCK,
L.J., did not (Fleicher's Case, p. 844) overlook these facts.

" (n) See the judgment of DrpLocK, L.J., in Wise v. Kaye, [1962] 1 Al E. R.
257; [1962) 1 Q. B. 638 and the powerful dissenting speech of Lord DEVLIN in
West's Case (n. (b) above).
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in the matter of damages in personal injury cases, and the conven-
tional ““scales”—for a fist, a wrist or something less polite—should
never become excessive (0), as long as such awards are made at all,
meaningless as in themselves they are. Yet economically (p) the
plaintiff must not be permitted to'lose, and “economically” in the
broadest sense. Thus perhaps a rational note was struck in Fletcher
v. Autocar & Transporters, Lid. (q), the case from which our last
quotation came, in which the plaintiff, a successful quantity sur-
veyor, was reduced to a state of moronic paralysis as the result ofa
motor accident. The Court of Appeal, in reducing the damages
given at the trial, stressed that the total amount need not amount
to as much as the aggregate of the various “heads” (amenity, bodily
faculty, etc.), and envisaged the principal purpose of the award as
being ... first to provide for the plaintiff’s own maintenance ...
secondly, to provide for . .. his only dependant, enough to support
her in the same material standard . . . as she would have enjoyed
had the plaintiff not been injured...” (r). Though in line with
tradition, and perhaps unhappily, a third proposition was added:
““. .. toprovide in addition the proper conventional sum to which the
courts apply the label ‘compensation for the loss of the amenities -
of life’...” (s). Unhappily: for losses like these are not economic
at all and money, except so far, and only except so far, as it may be
required to supply the essential economic background for their en-
joyment, is no substitute for them: much less is it a substitute for
pain, injured pride or loss of life.

In awards of damages it is nevertheless proper to take monetary
inflation irrto account, tariffs cannot remain fixed like payments for
the Roman delict injuria (f); as prices do (and wages should) they
must keep pace with the times. Thus the original “conventional”’
figure for loss of expectation of life was £200 or thereabouts: it is
now £500, though the House of Lords () have refused an attempt

(0) What MartranD called the ““cynical doctrine of the long pocket” (in
relation to 19th century railway companies) tends to multiply defendants in
respect of vicarious liability—transport authorities, hospital authorities; and
to inflate damages—insurance companies in running down actions.

(p) It should not be forgotten that the Fatal Accidents Acts sensibly re-
strict claims to dependants who, broadly speaking, stand to lose economically
by the death.

(q9) [(1968] 1 All E. R. 726.

(r) Ibid., p. 743; per Drerock, L.J., p. 733; per Lord DENNING, M.R.

(s) Ibid., at p. 743; per DIPLOCK, L.].

(t) These were fixed by the Law of the Twelve Tables, and money value
falling they subsequently became derisory.

(4) Yorkshire Electricity Board v. Naylor. [1967] 2 All E. R. 1; [1968] A. C.

529.
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by the Court of Appeal (a) to raise it to f1,000. Similar increases
have occurred under other “heads” (b).

Moreover, the incidence of taxation is something that the
courts cannot overlook; and it has been ruled by the House of
Lords in British Transpori Commission v. Gourley (¢) that the
amount of tax which a successful plaintiff would have had to pay on
future earnings must be taken into account by way of deduction
from the damages he is to receive from the defendant whose tort
has deprived him of the benefit of those earnings (d). For if damages
are not punitive, “still less are they a reward’’ (¢); and where the
damages as such are not taxable in the hands of the plaintiff 1)
he wouid be making a financial gain from the tort if, instead of
receiving the amount of the {axed earnings which he would bave had
if it had not been committed, he were to receive an amount equiva-
lent to gross earnings, before deduction of tax. It will be realized
that the effect of this decision may make a very considerable
difference to the amount of the award. Thus in Gourley's Case
itself, where a civil engineer was seriously injured in a railway
accident, the assessment of the lost gross earnings, actual and
prospective, was £37,720; the assessment after deduction of tax
(the amount in the event allowed) was £6,695 (g). !

(a) Naylor v. Yorkshive Electricity Board, [1966] ‘3 All E. R. 327; [1967] 1
Q. B. 244.

(b) See e.g. Semior V. Barker and Allen, Lid., [1965) 1 All E. R. 818; Miller
v. Britisk Road Services, Lid., [1967] 1 All E. R. 1027 n. For all current
figures Kemp and Kemp, The Quantum of Damages, should be consulted.

(c) (195513 AL E. R.796; [1956] A. C. 185. The principle applies not only
to claims in tort—including claims for loss of profits in libel actions, where
such claims are relevant (Lewis V. Daily Telegraph, Lid., [1963) 2 Al E. R. 151;
[1964] A. C.234)—butalsoto claims for loss of profits upon compulsory purchase;
West Suffolk County Council v. Rought, Ltd., [1956] 3 All E. R. 216; [1957]
A. C. 403: Thomas ‘McGhie & Soms v. British Transport Commission, [1962] 2
All E. R, 646; [1963) 1 Q. B. 125) and claims for damages in contract for wrong-
ful dismissal (Re Houghton Main Colliery Co., Ltd. [1956) 3 All E. R. 300:
Parsons v. B.N.M. Laboratories, Ltd., [1963] 2 Al E. R. 658 [1964] 1 Q. B. 95
Bold v. Brough, Nicholson and Hall, Lid., [1963] 3 All E. R. 849).

(d) But the rule only applies where the lost earnings ave taxable and the
damages are not: see ‘Diamond v. Campbell-Jones, [1960] I All E. R. 583;
[1961] Ch. 22 and Parson's Case (last note) at p. 678, per PEARSON, L.J. and
authorities there cited.

(e) [1955) 3 All E. R. 796, 805; [1956] A. C. 185, 208; per Lord GODDARD.

(f) In some cases they may be. See Wiseburgh v. Domville (Inspecior of
Taxes), [1956) 1 ALE. R. 754; Hall & Co., Ltd. v. Pearlberg, [1956] 1 AL E. R.
297 (n). .

(g) The exact amount to be deducted in respect of future taxation is, of
course, incalculable and it may sometimes be proper to make an estimate
which is generous to the plaintiff: The Telemachus, [1957) 1 All E. R. 72;

[1957] P. 47-
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But the principle underlying Gourley’s Case goes further than this,
for

“The award of damages is made to compensate (the plaintiff), not
to punish the wrongdoer. That is now settled by British Transport
Commission v. Gouriey (h). He should therefore give credit for all
sums which he receives in diminution of his loss, save in so far as it
would not be fair or just to require him to do so” (i).

After saying this Lord DENNING, M.R., then went on to explain
that the difficulty is to know when it would be just or fair to do so.
It clearly is not fair to reduce the plaintiff's damages by a benefit
he receives from a charitable gift made to him (&), nor by the amount
of insurance benefits that he has acquired by the payment of pre-
miums out of his own pocket ([), nor by reason of the payment of
sums advanced to him which he is legally obliged to repay (m), and
it might not be fair to deduct sums provided to him by third parties
which he is under a moral obligation to repay (n). The problem is,
however, a complex one which is currently engaging the attention of
the courts. Shortly, two principles at least seem to be emerging.
First, that (as in the case of insurance) it is not proper to deduct any
benefit which arises from the plaintiff’s own thrift, but it is proper to
deduct a benefit which accrues to him from payments made by
others (such as this employer) (g) or by the State (). Secondly,
though this principle has received much criticism (s), where a dis-
ability pension becomes payable as the result of an injury the amount
of it must be taken into account if the payment of it is obligatory

(k) [19551 3 All E. R. 796; [1956] A. C. 185.

(i) Browning v. War Office, [1962] 3 All E. R. 1089, 1091; (1963] 1 Q. B.
750, 758—759; per Lord DENNING, M.R.

(k) Redpath v. Belfast and County Down Rail. Co., [1947] N. I. 167.

(!) Bradburn v. Great Western Rail Co. (1874), L. R. 10 Exch. 1. Why a
distinction is made between insurance privately effected and insurance arising
from contributory schemes is by no means clear. The various reasons sug-
gested in Parry v. Cleaver, [1967] 2 All E. R. 1763; [1968] 1 Q. B. 195 should
be noted, but they are far from convincing.

(m) Inland Revenue Commissioners v. Hambrook, [1956] 1 All E. R. 807;
[1956] 2 Q. B. 641, affirmed, [1956] 3 All E. R. 338; [1956] 2 Q. B. at p. 658.

(n) Dennmis v. London Passenger Transport Board, [1948]'1 All E. R. 779;
Schneider v. Eisovitch, [1960] 1 All E. R. 169; [1y60] 2 Q. B. 430. But see
Gage v. King, [1960] ] 3 All E. R. 62; [1961] 1 Q. B. 188.

(9) Thus national insurance contributions partially payed by the employer
have been held to be deductible: Cooper v. Firth Brown, [1963] 2 All E. R. 31.

(r) Thus in Parsons v. B.N.M. Laboratories, Ltd., [1963] 2 All E. R. 658
unemployment benefit was held to be deductible in a case of wrongful dismissal
and this was followed in Foxley v. Olton, [1964] 3 All E. R. 248; [1965] 2
Q. B. 306 in a personal injuries case—unemployment benefit not coming within
the Law Reform (Personal Injuries) Act 1948, s. 2 (1).

(s) See Parsons’ Case (last note) and Browning v. War Office, [1962] 3 AIlE. R.
1089; [1963] 1 Q. B. 750 where Payne v. Railway Executive, [1951] 2 All E. R.
Q10 is criticized.
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as being incidental to the plaintiff's employment (£), but may be dis-
regarded if it is merely discretionary (#). It would be idle to com-
ment on these principles since what is ““fair” is a matter of opinion.
Finally, it must be noted that the passing of the National
Insurance Acts, beginning with the National Insurance Act, 1946,
and the National Insurance (Industrial Injuries) Act, 1946, created
a difficulty (a) in respect of the assessment of damages for loss of
earnings or profits in personal injury cases. For these Acts brought
into being a system of national insurance whereby certain benefits
become payable by the State when such injuries are received. The
question was whether receipt of these benefits should affect the rights
of an injured person to bring an action at common law against some-
one who had wrongfully caused the injury in respect of which the
benefits are payable. The difficulty was met by the Law Reform
(Personal Injuries) Act, 1948, s. 2 (1), which provided that

““In an action for damages for personal injuries (b) . . . there shall
in assessing those damages be faken into account (c), against any loss
of earmings or profits which has accrued or probably will accrue to
the injured person from the injuries, one-half of the value of any rights
which have accrued or probably will accrue to him therefrom in
vespect of industrial imjury bemefit, industrial disablement benefit or
sickmess benefit (d), for the five years beginning with the time the cause of
action accrued” (e). .

This means that, despite the new benefits obtainable under the
National Insurance Acts in respect of injuries, a common law claim
is also still maintainable, but that, in assessing the damages in such
an action a deduction must be made from any special damages
awarded in respect of loss of earnings or profits of one half of the
insurance benefits which the injured person has received, or is likely

(1) Browning's Case (last note): Parry’s Case (above, n. (I)).

(#) Paynme v. Railway Executive, [1951] 2 All E. R. g10; Carroll v. Hooper,
{1964) 1 All E.R. 845: Elstob v. Robinson, [1964)1 All E. R. 848. Compare
Judd v. Board of Governors of the Hammersmith, West London and St. Mark's
Hospitals, [1960) 1 All E. R. 607—pension arising from superannuation scheme
not taken into account.

(@) Formerly under the insurance system of the Workmen's Compensation
Act, 1925, the dificulty was obviated by forcing the injured workman to elect
between claiming under the Act or proceeding with a common law action.

(b) By s. 3 the Act defines ‘' personal injuries” so as to include ‘‘any disease
and any impairment of a person’s physical or mental condition”’.

(c) For the interpretation of these words see Stott v. Sir William Arrol & Co.,
Ltd., [1953) 2 AL E. R. 416; [1953) 2 Q. B. 92; Flowers v. George Wimpey & Co.
Ltd., [1955) 3 A E. R. 165: [1956] 1 Q. B. 73.

(d) For a description of these benefits see 16 Halsbury's Statutes (2nd Edn.)
641, title National Insurance and Social Securitv.

(e) Ttalics ours. As to the basis of assessment under this section see
Hultquist v. Universal Pattern and Precision Engineering Co., [1960] 2 Al E. R.
266; [1960] 2 Q. B. 467.
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to receive, up to the terminal five-year period (f). The difficulty
which the National Insurance Acts create is thus solved by means of
a compromise.

It is further to be noted that the Law Reform (Personal Injuries)
Act, 1948, s. 2 (4) (g), provides that in determining the reasonable-
ness of any expenses incurred by the plaintiff, the fact that he might
have avoided or reduced them by taking advantage of the medical
facilities available under the National Health Service shall be

disregarded.

(b) DAMAGES FOR INJURIES TO PROPERTY

Here, again, compensation is the basic principle. Thus the value
of the property which the defendant has damaged or of which he
has deprived the plaintiff has to be assessed; and, in addition, any

necessary expenses incurred as a direct result of the tort have to be

taken into account (A).

The actual method of assessment, or ““measurement’’, of damages
must, of course, vary according to circumstances, but some examples
may serve to illustrate how the problem is approached.

Injuries to real property.—The cardinal rule in actions for trespass
to real property is that the measure of damages is the loss the
plaintiff has sustained, and not the benefit that may have accrued
to the defendant from his tort. It may often be easy to arrive at a
figure which represents this loss; for instance, if the defendant drives
his car upon the plaintiff’s field, crushing his wheat, it will be reason-
ably simple to assess the proper sum to award. But (even disregard-
ing the possibility of exemplary damages) this will not always be so.
For instance in a case (¢) where the defendant cut a ditch across the
plaintiff’s-land, the court, faced with a choice, held that the proper
measure of damages was the diminution in the value of the land,
rather than the cost of restoring it to its original state. And where
coal has been taken by working into the mine of an adjoining owner

(f) The Law Reform (Personal Injuries) Act, 1948, s. 2 (3), provides that, in
cases of contributory negligence on the part of the plaintiff the statutory
deduction is to be made from the gross amount which would have been
recovered apart from the contributory negligence, not from the net amount
assessed when its effect has been taken into account.

(g) 25 Halsbury’s Statutes (znd Edn.) 364.

(h) Rust v. Victoria Graving Dock Co. and London and St. Katharine Dock
Co. (1887), 36 Ch. D. r113; Liesbosch Dredger v. S.S. Edison, [1933] A. C. 449.

(i) Jones v. Gooday (1341), 8 M. & W. 146; Hosking, v. Phillips (1848), 3
Exch. 168. But it may be bearing in mind that rules as to measure of dam-
ages should not be rigid: see The Susquehanna, (1926] A. C. 655, 662; per
" Viscount DUNEDIN—that diminution in value should not invariably be pre-
ferred to that of repair. See Hollebone, Midhurst and Fernhurst Builders, Ltd.
and Eastman & Waite of Midhurst, Ltd., [1968] 1 Lloyd’s Rep. 38.

A

~
——
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the damages will be assessed as against the trespasser according to
the value which a purchaser would pay for the coal at the pit's
mouth, less the cost of raising it to the surface, so as to place the
owner in the same position as if he had himself severed it ().
Where the injury to the plaintiff’s land consists in depriving him
~ of the use of it, the value of this deprivation may also have to be
assessed. And this is by no means always a simple matter. Thus
in Whitwham v. Westminster Brymbo Coal and Coke Co. (I), where
the defendants had for years wrongfully tipped. spoil from their
colliery upon the plaintiff’s land, it was held that, by way of excep-
tion to the general principle to the contrary, the only possible
measure of damages was the value of the land to the defendants
themselves for tipping purposes, and not the diminution of its value
to the plaintiff (m). : '
Injuries to personal property.—Where the tort concerned consists
in depriving the plaintiff permanently of his personal property, the
general rule is that the measure of damages is the full market
value (n) of the property at the time of the commission of the
wrong (0). And where property is damaged he must pay such an
amount as will make good the damage; but if at the time of the
wrong the property is already damaged by the fault of some other
person and has not been repaired then the defendant cannot be made
_to pay for the cost of the repair for which the ather person is liable.
Thus in Performance Cars, Lid. V. Abraham (p) the plaintiffs’ Rolls
Royce had been damaged in a collision and this damage (though

(R). In Re United Merthyr Collieries Co. (1872), L. R. 15 Eq. 46; Livingstone
v. Rawyards Coal Co. (1880), 5 App. Cas. 25.

(1) [1896) 2 Ch. 538.

(m) See also the ““way-leave” cases: Martin v. Porter (1839), 5 M. & W.351;
Jegon v.Vivian (1871),6Ch. App. 742;Phillipsv.Homjmy(1871).6Ch. APpp.770.

(n) Where, for any reason, the market value cannot be ascertained some
other measure must be taken; such as the price for which the plaintiff has in
fact agreed to resell the goods: France V. Gaudet (1871), L.R. 6 Q. B. 199 (rare
champagne). Further, where a person who has wrongfully converted some-
thing refuses to produce it, it will be presumed to have been of the best
description: Armory V. Delamirie (1722), 1 Stra. 505. Similarly, where part
of a diamond necklace was traced to the defendant, it was held that the jury
might infer that the whole of it had come into his hands: Mortimer v. Cradock
(1843), 12 L. J. C. P. 166.

(o) And the plaintiff will not normally be entitled to recover more than this:
for instance he will not be able to recover the full cost of repairs if they exceed
the market value. See Darbishire v. Warran, [1963) 3 All E. R. 310. More-
over, the market value of a document which is not a negotiable instrument
is its value as a piece of paper, not the value of any rights or claims to which
its use may give rise: Building and -Civil Engincering Holidays Scheme Man-
agement, Lid. v. Post Office, [1964] 2 AL E. R. 25; [1964) 2 Q. B. 430.

(p) [1961] 3 All E. R. 413; [1062] 1 Q. B. 33. And see The Haversham

Grange, [1905) P. 307. .



416 PART III—MISCELLANEOUS MATTERS

slight) necessitated in the case of a Rolls Royce the respraying of
the whole of the lower part of the body. The plaintiffs had obtained
judgment against the owner of the other car involved which was
unsatisfied. The car was thereafter in collision with the defendant’s
car before the respraying had been done, and the collision was
caused by the defendant’s negligence. It was held that the plaintiffs
could not recover from the defendant in respect of the need to re-
spray since, in effect, they had suffered no damage as a result of his
negligence (g). Further, in such a case the first wrongdoer will re-
main liable for the damage he has caused even though the second
wrongdoer causes more damage in excess of it. This was vividly
illustrated in Baker v. Willoughby (r) a personal injuries case, where
the defendant who had negligently injured the plaintiff was held not
to have been obsolved from his liability by the subsequent action of
robbers in inflicting more serious injury upon the plaintiff before
the date of the trial. A similar principle would clearly apply in the
case of damage to a chattel. For the plaintiff’'s part, however, he
cannot recover more than he has actually lost. So it was held in
Wickham Holdings, Ltd. v. Brooke House Motors, Ltd. (s) that where
a hire purchaser cqonverts a car by selling it a plaintiff finance com-
pany must deduct from its claim for damages any money paid by
the firm under the agreement prior to the conversion.

But the assessment of the value of the property does not invariably
relate to the time of the wrong. Thus though it does so in the case of -
a claim for conversion (f)—since conversion consists in a single
wrongful act—it does not do so in the case of detinue, for here the
claim is a claim #n rem, a proprietary claim (%), and the wrong
continues to the time of judgment at which time the assessment
must be made (a).

(9) Contrast Shearman v. Folland, [1950] 1 All E. R. 976; [1950] 2 K. B. 43.

(r) [1968] 2 All E. R. 236.

(s) [1967] 1 All E. R. 117 applying Belsize Motor Supply Co. v. Cox, [1914]
1 K. B. 244; disapproving United Dominions Trust (Commercial), Lid. v.
Parkway Motors, Ltd., (1955] 2 All E. R. 557.

(8) Reid v. Fairbanks (1353), 13 €. B. 692, 729. Though property in the
goods remains in the plaintiff until judgment is satisfied: Ellis v. John
Stenning & Som, [1932] All E. R. Rep. 597; [1932] 2 Ch. 8r.

(#) See Holdsworth, History of English Law, Vol. VII, 438-439.

(a) Rosenthal v. Alderton & Soms, Ltd., [1946] 1 All E. R. 583; [1946]
K. B. 374: Jarvis v. Williams, [1955] 1 All E. R. 108: General and Finance
Facilities, Lid. v. Caoks Cars (Romford), Ltd., (1963] 2 All E. R. 314. Where
(differing from Lord Gopparp, C.]J., in Sachs v. Miklos, [1948] 1 All E. R. 67,
69; [1948] 2 K. B. 23, 38) Drrrock, L.]J., ruled that even where the same act—
as in the case of a refusal by the defendant to return goods in his possession
upon demand—may ground a claim in both detinue and conversion the
measure of damages may, upon the above principles, differ according to the
nature of the claim.
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In detinue, moreover, since the plaintiff may claim the return of
his chattel or recovery of its value, the assessment of the value
must be made separately from the amount assessed by way of
damages for its detention (which latter claim, as well as the claim to
the value of the chattel, may lie both in detinue and conversion)
since if the chattel is not redelivered the plaintiff has, after judgment,
the right of proceeding by writ of delivery to distrain for its value:
and this value must therefore be quantified (5).

Further, even in the case of conversion, if the value of the property
converted has risen between the time of the act of conversion, or of
the refusal to deliver, and the time of judgment, the plaintiff is
(as in the case of detinue) entitled to have the damages assessed
according to their value at the latter time (c).

But whether the cause of action be in conversion or in detinue, if
the plaintiff is to be allowed the advantage of the rule that his loss
may be assessed by reference to the value at the date of judgment,
he must, as will be readily appreciated, bring his claim with reason-
able promptitude once he knows of kis loss (d); if this were not so,
he might purposely increase his damages by waiting until the market
favoured him. -

Where the result of the tort is to deprive the plaintiff temporarily
of the use of personal property he is entitled to recover not only by
way of special damage all necessary expenses (¢), such as the cost of
repairs, or the cost of hiring another article to take its place during the
period of loss, but also to recover damages for loss of the use itself,
even though it is difficult to place an economic value upon it (f), for

“where by -the wrongful act of one man something belonging to
another is either itself so injured as not to be capable of being used or

(b) General and Finance Facilities, Ltd. v. Cooks Cars (Romford), Ltd. (last
note). See pp. 317-320; per DipLock, L.J., where the nature of the various
forms of judgment in detinue is explained. :

() But if the increase in value is due to work of, or expenditure by, the
defendant, the plaintiff is, of course, not entitled to the benefit of this: M unro
v. Wilbmott, [1948] 2 All E. R. 983; [1949] 1 K. B. 295; Reid v. Fairbanks
(x853), 13 C. B. 692.

(d) Sachs v. Miklos, [1948] 1 All E. R. 67; [1948] 2 K. B. 23.

(¢e) The Okehampton, (1913] P. 54, 173; Liesbosch Dredger v. S.S. Edison,
[1933] A. C. 449; A.M.F. International, Ltd. v. Magnet Bowling, Ltd., [1968]
2 All'E. R. 780:

(f) Owners of No. 7 Steam Sand Pump Dredger v. Ouners of S.S. Greta Holme,
The Greta Hoime, (18971 A. C. 506 (Illustration 133): Admiraity Commissioners
v. S.S. Chekiang, [1926] A. C. 637: The Hebridean Coast, Owners of Lord
Citrine v. Owners of Hebridean Coast, [1961] 1 All E. R. 82; [1961] A. C. at
p. 570. But it may sometimes be possible to quantify the value of the loss of
use specifically; see The Fortunity, Owners of Motor Cruiser Four of Hearts v.
Owners of Motor Vessel or Motor Ship Fortunity, [1960] 2 All E. R. 64.

I4-Fi150.T.
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is taken away so that it cannot be used atall, that of itself is a ground

for damage” (g).

Such damages may usually be assessed by the probable cost of
hiring a replacement for the damaged article for the period of loss (k);
and may be recoverable even though no such hiring has in fact taken
place. They may be small, but technically they are not ‘‘nominal”
but “substantial” (7). ' _

ILLUSTRATION 136

Damages may be awarded for the loss of use of an article damaged by
the defendant’s tort even though the plaintiff has suffered no damage
beyond the loss of use itself.

Owmers of No. 7 Steam Sand Pump Dredger v. Owners of -
S.S. Greta Holme, The Greta Holme, [18g97] A. C. 596.

Appellants were trusteees charged with the duty .of maintaining a
harbour. Owing to a collision, in,which respondents’ ship was at fault,
a dredger belonging to appellants was damaged; and they were deprived
of the use of it for some weeks. Held: Although appellants could show
no actual economic loss from the collision, since they derived their
funds from the rates (and this dredger was not a profit-earning vessel)
they were nevertheless entitled to£500 damages, purely for the loss of use.

\

3. REMOTENESS OF DAMAGE

In the last Section on the assessment of damages it was assumed
that the various heads of damage discussed were so related to the
defendant’s wrong as to be attributable to it. This Section concerns
the issue of remoteness of damage—that is to say, “Is the damage
complained of to be considered attributable to the defendant’s
wrong or is it to be considered too remote from it to be attributed
to it?”

Remoteness of damage in relation to the tort of negligence has
already been considered (k). And here the reader need only be re-
minded briefly that the decision in The Wagon Mound (No. 1) (I)
must be taken to have settled the much disputed question whether a
particular item of damage arising from the defendant’s negligence
must be one which he ought veasonably to have anticipated or whether
it need only be one which Iollows directly upon the wrong (though
not foreseeable), in favour of the “foresight” rule. And further

(g). Owners of Mediana v. Owners of Comet, The Mediana, [1900] A. C. 113,
per Earl of Harssury, L.C.

(k) [1900] A. C. 113 at p. 117. , (¢) Ibid., pp. 116-117.

(R) Above, pp. 209-213.

(?) Overseas Tankship (U.K.), Ltd. v. Moris Dock and Engineering Co.,
Lid. (The Wagon Mound), [1961] 1 All E. R. 404; [1961] A. C. 388.

'
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reminded that this proposition is subject both to exception and to
qualification. For, by way of exception, Smith v. Leech Braine & Co.,
Ltd. (m) rules that “direct consequence” () still prevails where
the damage ultimately caused is similar in type to damage foresee-
ably caused upon which the claimis founded; by way of qualification
The Wagon Mound (No. 2) (o) rules that “foresight”” may at times
be a very foresighted thing, embracing censequences so improbable
that the effect of the application of either rule (“‘foresight” or
“direct consequence”’) becomes practically identical.

This, then, is the position, surprising though some may consider
it, in relation to remoteness of damage as far as it concerns the tort
of Negligence. Since we are here concerned not just with Negli-
gence but with torts at large we must now consider the broader
picture. One thing is sure, that if the defendant infended the harm
in question he will be responsible for it; since intention to cause the
harm “disposes of any question of remoteness of damage” (p). There-
after there is little but obscurity, though The Wagon Mound (No. 2)
casts some light; for it rules that the “foresight’ principle (g)
applies to Nuizsance of all kinds as well as to Negligence—subject
again presumably to the above-mentioned exception and certainly
to the qualification. Beyond this proposition it would be dangerous
to venture dogmatically. The current appetite of the courts for
“foresight”” may suggest that if and when the point arises The
Wagon Mound (No. 1) will be held to prevail () in the case of any
tort involving lack of care. Yet it may be that the “direct con-
sequence”’ rule may still be held to govern in the case ot torts of
strict (s) liability, and that in the case of such torts (and possibly in
the case of some others as well) damage may still be not too remote

(m) [1961] 3 Al E. R. 1159.

(n) I.e. the rule in In're Polemis and Furness, Withy & Co., Ltd., [1921] All
E. R. Rep. 40; [1921] 3 K. B. 560. The facts were as peculiar as those of The
Wagon Mound. Appellants chartered the ship Thrassyvoulos from respon-
dents. She was loaded with a cargo of cases containing petrol and her hold
became full of petrol vapour. While she was in Casablanca harbour appel-
lants employed some Arab stevedores to shift her cargo; while thus engaged
one of these stevedores carelessly caused a plank to fall into the hold; this
somehow (unknown) produced a spark, and the vapour igniting the ship be-
came a total loss in the ensuing fire.

(o) The Wagon Mound (No. 2), [1966] 2 All E. R. 7¢9; [1967] A. C. 617.

(p) Quinn v. Leathem, [1901] A. C. 495, 537 ; per LINDLEY, L.J.

(q) Of The Wagon Mound (No. 1).

(r) I.e. the "“foresight’’ principle.

{s) E.g. Rylands v. Fletcher liability, cattle trespass, absolute statutory
liability,. etc.
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if it is directly caused (f) by the defendant without extraneous
intervention (u).

It must not be forgotten that in practice the controversies that
have arisen as to the superiority of the Wagon Mound or the Polemis
rule are really a storm in a teacup since in ninety-nine cases out of a
hundred (the facts of these cases being almost phenomenal) which-
ever rule is applied a similar result will be reached; for most direct
consequences can usually be foreseen, or at least by the covert inter-
vention of considerations of policy (%), be brought within the ambit
of reasonable foresight.

Two further points are sufficiently important to deserve notice.

First, it must not be assumed that damage must necessarily arise
from a single cause; causes may well be concurrent, and operate
together (a). When this does happen difficult questions may arise;
but it is felt that this topic lies beyond the scope of an elementary
work.

Secondly, it must not be assumed that damage will mecessarily be
treated as remote and unrecoverable because it is not damage which
would in itself, and apart from the commission of the tort actually
committed, be damage of a kind remediable at law (" damnum sine
injuria’’). In fact—though perhaps rather strangely—what are
sometimes called “ parasitic’” damages may be recovered for injury
of this kind which follows from the commission of an established
iort (b). Thus for example, the law does not protect the amenity
afforded by an uninterrupted view as a legal right. Butin Campbell
v. Paddingion Corporation (c), the plaintiff was awarded damages
against the Corporation upon the basis of the loss of profit she would
have made by providing people with seats at the windows of ber
house to view the funeral procession of King Edward VIL. The
facts were that the Corporation created a public nuisance by erecting
a stand for the benefit of their own officials in front of the plaintiff’s
house, and since this blocked the view, the plaintiff Jost her
customers! The nuisance once being established, the plaintifi’s loss
of view came within the ambit of compensation as ““ parasitic”’
damacge (d).

(f) But caused it must be. The question of causation has been considered.

(%) See comments above, pp. 37, 169.

(@) See Hill v. New River Co. (1868), 9 B. & S. 303; Buryrows v. March Gas &
Coke Co. (1872), L.R. 7 Exch. 96; Smith v. Harris, [1939] 3 All E. R. 960;
Ciay v. A. J. Crump & Sons, Ltd., [1963] 3 All E. R. 687.

{(b) For fuller discussion see Street, Principles of ithe Law of Damages,

(’;)26[-:28{1] 1 K. B. 869.

(d) See also Stroyan v. Knowles (1861), 6 H. & N. 454; Horton v. Colwyn Bay
Usban District Council, [1908] 1 K. B. 327, 341; per BUCKLEY, L.J.: Griffith v. .
Richard Clay & Soms, Ltd., [1912) 2 Ch. 291.
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4. CONTINUING TORTS

These require separate mention because the rule with regard to
the recovery of damages in respect of them forms a major qualifica-
tion of the general rule that all damages, accrued and prospective,
must be recovered in one action.

A continuing tort is one that is not committed all at once (as for
instance when B hits A in the face), but which continues. Obvious
examples are the case of false imprisonment, where the plaintiff is
incarcerated for a period of time (e}, or continuing trespass, as where
the defendant puts his property upon the plaintiff’s land and fails to
remove it (f). In thecase of torts of this nature, when an action is
brought while the tort is still continuing, the rule is that only such
damage as has bezn suffered up to the time when damages are assessed (g)
in the action is to be taken into account. Prospective damages must
not and cannot be awarded because, amongst other considerations,
it remains at the time of judgment a matter of conjecture when the
defendant will choose to desist from his wrongdoing. If the tort
does thereafter continue then a further action or actions may lie
until the defendant does so desist.

This general statement requires to be elaborated in two ways.

First, where in the case of a continuing tort damages are awarded
in lieu of an injunction, under the statutory authority originally
afforded by Lord Cairns” Act, 1858 (%), these damages may, by way
of exception, be assessed in respect of prospective damage as well as
of accrued damage. The reason for this is that the purpose of
refusing the injunction and granting damages instead is to allow the
defendant’s activity to continue, while compensating the plaintiff
for his loss both actual and prospective.

Secondly, torts which cause, not continuous, but “successive’’ or
“intermittent’’ damage give rise to difficulty. Suppose for example
that a man by {respass removes minerals from beneath another’s
land, and that later and at intervals successive subsidences of the
land occur. Or suppose that A having said to B that Cis a swindler,
B refuses to enter into a contract with C; that D, who was present,
heard it, and also subsequently refuses to make such a contract, or

(e) See, e.g. Hardy v. Ryle (1829), 9 B. & C. 603.

(f) See Konskier v. B. Goodman, Ltd., {19287 1 K. B. 421.

(3) R.S.C, Ord. 37, 1. 6. At common law the assessment was made only
up to the time of issue of writ: See notes to Hambleton v. Vere (1670), 2 Wms.
Saund. 169 (1871 Edn.), p. 491.

(k) Section z. Otherwise calied Chancery Amendment Act, 1858. The
Act is repealed, but the jurisdiction created is now exercised under the powers
conferred by the Supreme Court of Judicature (Consolidation) Act, 1925, s. 37
(18 Halsbury’s Statutes (2nd Edn.) 472).

]
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even that B later refuses another contract with C (3). In each of
these cases the damage is not continuous but intermittent. Ifaction
is brought after the first damage has occurred must prospective
damage be taken into account? Or, as in the case of continuing
torts, will there be a separate right to claim in respect of each item
of damage as it arises? 7

The answer to this question depends upon the nature of the tort.
Where the tort (as in the first example given) is one which is action-
able per se there seems no doubt that the ordinary rule prevails, and
that the assessment must include prospective as well as accrued
damage (k); for the gist of the action lies in the defendant’s wrongful
act, which has been committed once and for all. ' But where (as in
the second example) the tort is one which is only actionable upon
proof of special damage the answer is not so clear. All that can
be said with certainty is that in the limited field of subsidences
caused by removal of support to land (where the cause of action lies
not in trespass, no trespass having been committed (I) , but in the
removal of support itself), the House of Lords has ruled in Darley
Main Colliery v. Mitchell (m) and West Leigh Colliery Co., Lid. v.
Tunnicliffe and Hampson, Lid. (n), that 2 new cause of action arises
as each fresh subsidence occurs, and that damages are therefore to be
assessed not prospectively, but up to date of judgment, later sub-
sidences giving rise to later claims.

ILLUSTRATION 137

Prospeciive damages are not awarded in the case of continuing torts,
since further actions can be brought as long as the continuance lasts.

Holmes ». Wilson (1839), 10 Ad. & El. 503.

Trustees of a turnpike road built buttresses to support it on plaintiff's
land. Plaintiff sued for the trespass, and received money paid into
court in satisfaction. The buttresses were, however, not then removed.
Held: Plaintifi was entitled to bring a further action for the continuing
trespass (0).

() See Darley Main Colliery Co. v. Mitchell (1886), 11 App. Cas. 127, 145;
ey Lord BRAMWELL.

(k) Ibid. And see Clegg V. Dearden (1848), 12 Q. B. 576; Spoor v. Green
(1874), L. R. g Exch. 99.

(I) The case is, therefore, difierent from the example given above and
the authorities cited in note (a) above do not apply.

(m) (1886), 11 App. Cas. 127.

(n) [1908] A. C. 27. .

(0) See also Konskier v. B. Goodman, Ltd., [1928) 1 K. B. 421.
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1. THE KINDS OF INJUNCTIONS

An injunction is an order of the court restraining the commission
or continuance of some act (a).

An injunction may be granted in all cases in which it appears to
the court just and convenient that such order shall be made (b), (c).

Injunctions may be mandatory or prohibitory; perpetual or
interlocutory. A mandatory injunction is an injunction granted
to compel the performance of some positive act, e.g. the removal of
work already executed. A proiibitory injunction is one which is
granted to prohibit the doing of an act, e.g. the erection of a building.
A perpetual injunction is one which is granted after the facts of a
case have been fully tried, and is given by way of final relief. An
interlocutory injunction is a temporary injunction granted summarily
on motion; that is an application in open court (4), founded upon an
affidavit, and made before the facts in issue have been formally tried.
Such an injunction is granted to restrain the commission or con-
tinuance of some act and maintain the stafus guo until the court has
decided whether a perpetual injunction ought to be granted.

The remedy by way of injunction was first adopted by the
Chancellors and provided only in Courts of Equity; notably the
Court of Chancery. It was not obtainable in the old common law
courts. But in the process of the great reforms of the nineteenth
century, the common law courts were given limited powers to

(a) Reference should be made to specialized works, such as Kerr on
Injunctions. ’

(b) Supreme Court of Judicature (Consolidation) Act, 1923, s. 45 (1) (18
Halsbury's Statutes (2nd Edn.) 472}, replacing Supreme Court of Judicature
Act, 1873, 5. 25 (§).

(c) The proper remedy against the Crown is by way of declaratory order;
an injunction will not lie: Crown Proceedings Act, 1947, s. 21 (1) (a) and (2)
(6 Halsbury's Statutes (2nd Edn.) 61). See also Harper v. Home Secrzstary,
f1955] 1 Al E. R. 331; [1955] Ch. 238; Merricks v. Heathcoat-Amory, (1955] 2
All E. R. 453; 1955] Ch. 567.

(d) In the Queen’s Bench Division applications for interlocutory injunctions
are made by summons in chambers.

423
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administer this remedy as well as their own remedy of damages (e).
Conversely, by Lord Caimns’ Act, 1858 (f), the Court of Chancery was
empowered in all cases where it had jurisdictior to grant an injunc-
tion against the commission of/a wrongful act, in its discretion, to
award damages to the partv injured, either in addition to, or 1
substitution for, such injunction. When the system of the courts was
reformed by the Judicature Acts, 1873-5, all Divisions of the High
Court of Justice were empowered to grant all remedies (g), whether
legal or equitable, and the powers originally conferred by Lord
Cairns’ Act were also passed to them (#). The County Courts also
now have power to grant injunctions (z).

2. CONDITIONS UNDER WHICH INJUNCTIONS ARE
GRANTED
Injunctions, in common with other remedies springing {rom the
_ Chancellor’s equitable jurisdiction, are not granted as ef right but
only subject to the discrelion of the court. An injunction will not
therefore be granted where it would be vain to grant it (that is to
say, calling upon the defendant to do the impossible); thus where a
local authority were committing a nuisance by sewage pollution an
injunction against them was refused—though damages were
awarded—because it was legally impossible for them to stop up the
sewers or prevent people from using them (k). Further, he who
seeks Equity must do Equity; and the plaintiff must come to the
court with reasonable promptness, and come with clean hands.
But it must not be supposed that this discretion will be tenderly
exercised in favour of the defendant, for

““Tt is . . .-well settled that, if A proves that his proprietary rights
are being wrongfully interfered with by B, and that B intends to

(¢) Common Law Procedure Act, 1854 (18 Halsbury's Statutes (2nd Edn.)

35).

(f) Chancery Procedure Amendment Act, 1858, s. 2 (18 Halsbury's Statutes
(2znd Edn.) 456).

(g) Supreme Court of Judicature (Consolidation) Act, 1925, ss. 36—43 (18
Halsbury's Statutes (2nd Edn.) 467), replacingsimilar provisions of the Supreme
Court of Judicature Act, 1873.

(k) Section 2 of this Act was, in fact, repealed by the Statute Law Revision
and Civil Procedure Act, 1883, s. 3, and Schedule, but the jurisdiction it
conferred remained. See 18 Halsbury's Statutes (2nd Edn.) 456, and Leeds
Industrial Co-operative Society, Lid. v. Slack, [1024] A. C. 851, 861-3; per
Viscount FINLAY.

(§) County Courts Act, 1934, s. 71 (5 Halsbury's Statutes (2nd Edn.) 61).
But see the County Court Practice, notes to Supreme Court of Judicature
(Consolidation) Act, 1925, s. 45, and authorities there cited.

(k) A.-G.v. Dorking Union (1882), 20 Ch. D. 595. See also Ear! of Harring-
ton v. Derby Corporation, [1905] 1 Ch. 205: contrast Haigh v. Deudraeth Rural
District Council, [1945) 2 All E. R. 661.
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continue his wrong, then A is primd facie entitled to an injunction, and
he will be deprived of that remedy only if special circumstances
exist’’ (/).

And, as a matter of general principle, in keeping with the maxim
of Equity that “Equity fulfils the law”’, an injunction will usually
be granted to prevent the violation of a legal right (m) in all cases (n)
where the injury sustained is not susceptible of being adequately
compensated by an award of damages (o), or at least not without the
necessity of a multiplicity of actions for that purpose. And even
considerations of public convenience will not provide a sufficient
reason for depriving the plaintiff of his rights in derogation of this
principle ().

So, in Shelfer v. City of London Electric Lighting Co. (g), it was
argued that damages in lieu of an injunction ought to be granted by
virtue of the powers conferred upon the court by Lord Cairns’ Act
in favour of the defendants, who were electricity undertakers acting
in pursuance of statutory powers. The action was in nuisance for
causing structural damage to the plaintiffs’ house by vibrations set
up during the building by the defendants of an electric power
house; and it was said that if these building operations were stopped
by injunction the whole of the City of London would suffer by losing
the benefit of the light to be supplied when the building was finished.
But the Court of Appeal allowed an injunetion against the defendants,
and refused the alternative of damages.

() Pride of Derbyshire Angling Association, Ltd. v. British Celanese, Lid.,
(1953] 1 All E. R. 179, 197; [1953] Ch. 149, 181; per Sir Raymond EvERSHED,
M.R. )

(m) See Imperial Gas Light and Coke Co. v. Broadbent (1850), 2 EL. L. Cas.
600, 612; per Lord KiNgspowy, and Illustration 138. But the equities will
be taken into account; though it is a general rule that an injunction will be
granted for the infringement of a proprietary right it will be refused if the
plaintiff has behaved unconscionably, as by misleading the defendant:
Armstrong v. Sheppaxd and Short, (1959] 2 All E. R. 651; [1959] 2 Q. B. 334.

(n) Including cases of personal libels: see Bonnard v. Perryman, [1891] 2
Ch. 269, 233; per Lord CoLerIDGE, C.].; Monson v. Madame Tussauds, L.,
(18941 1 Q. B. 671. And even oral slanders: Hermann Loog v. Bean (1884),
26 Ch. D. 306. But the courts will not lightly grant an interiocutory injunction
in cases of defamation: see William Coulson & Sons <. James Coulson & Co.
(1887), 3 T. L. R. 846; per Lord EsHER, M.R.; Collard v. Marshall, [1892] «
Ch. 571, 578; per CHITTY,-]. Before the Judicature Acts injunctions were not
granted in the case of personal libels; see, e.g. Prudential Assurance Co. v.
Knott (1375), 10 Ch. App. 142.

(o) This is recognised by Sir R. EVERsHED, M.R., in the passage above cited
(supra, note (1)) as one of the ‘‘special circumstances* that may exist.

(p) See A.-G. v. London and North-Western Rail. Co., [1900] 1 Q. B. 78, and
the Pride of Derbyshire Case (supra, note (I)).

(¢9) (1895] 1 Ch. 287.

4%
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Where a tort has actually been committed, and its repetition
appears to be likely, usually damages are awarded for the wrong
already done, even though they may be merely nominal—for instance
where the tort consists in walking over the plaintiff's land in asser-
tion of an alleged right of way—and an injunction is granted against
its repetition. But in proper cases the plaintiff may bring an action,
known as a ‘‘quia timet’’ action, to restrain the commission of a tort
which has not at the time actually been committed but is merely
threatened; as for instance to restrain the erection of a building (n)
which when erected will obstruct ancient lights. In such a case, of
course, there 1s no ground for an award of damages, for the plaintiff
has suffered, as yet, no injury; but an injunction may be granted to
put to rest the plaintiff’s fear (" quia timet’’) that his rights are about
to be infringed. The onus which lies upon the plaintiff in such cases
is, however, a heavy one. ) ’

To entitle a plaintiff to the grant of an interlocutory injunction the
court must be “satisfied that there will be a serious-question to be
tried at the hearing, and that on the facts before it there is a prob-
ability that the plaintiff is entitled to relief’’ (s). Further, at the
hearing of the proceedings upon the interlocutory injunction the
court must also be satisfied that, unless the required injunction is
granted it will become very, difficult, or impossible, to do complete
justice at a later stage (t). Moreover, the remedy being discretion-
ary, the court will take into account the effect upon both parties of
granting such interim relief: for instance if the effect of allowing the
injunction will be to prevent obvious and consideraple loss to the
plaintiff at small cost to the defendant, the court will be the more
readily disposed to make the order (u).

It must now again be mentioned that, by virtue of the powers
originally conferred by Lord Cairns’ Act, the courts may grant
damages in lieu of an injunction. This power exists whether the
tort in ‘question is only threatened (" quia timet”) or 1s actually
being committed. The object of conferring it was: to enable the
court, in proper cases, as it were to license the defendant’s wrong-
doing in return for payment by him of suitable compensation to the

plaintiff. But such a power 15 necessarily exercised sparingly and

(r) See Illustration 139.

(s\ Preston v. Luck (1884), 27 Ch. D. 497, 506; per CorToN, L.J. And see
Thompson v. Park, [1944] 2 All E. R. 477; [1944] K. B. 408; Hivac v. Park
Royal Scientific Instruments, Lid., (1946) 2 All E. R. 350; [1946] Ch. 169.

(1) Mogul S.S. Co. V. McGregor, Gow & Co. (1885}, 15 Q. B. D. 476.

A (:é) See J. T. Stratford & Som, Ltd. v. Lindley, [1964] 3 All E. R. 102; [1965)

. C. 2649.
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upon equitable principles (), for “the court has always protested
against the notion that it ought to allow a wrong to continue simply
because the wrongdoer is able and willing to pay for the injury he
may inflict” (b), and it has been laid down as a “good working
rule”’ that damages may only be awarded in lieu of an injunction: —
“(1) If the injury to the plaintiff’s legal rights is small,
(2) and is one which is capable of being estimated in money,
(3) and is one which can be adequately compensated by a small

money payment,
(4) and the case is one in which it would be oppressive to the

defendant to grant an injunction” (c).

This rule was applied by STABLE, J., in Maberley v. Peabody & Co.
of London, Ltd. (d), where the defendants had piled up a mound of
earth in which there was a deleterious chemical substance, against
the plaintiff’s wall. In refusing to grant damages instead of an
injunction the learned judge pointed out that none of the four
conditions were satisfied. Though very little damage had occurred
at the date of the action, it was impossible to estimate how great the
damage might ultimately be; and it might be large. A small
money payment could not therefore be adequate compensation.
Moreover, since the plaintiff had from the start protested against
the defendants’ operatlons the grant of an injunction could not be
considered oppressive. And, indeed, in Morris v. Redland Bricks,
Ltd. (¢) the majority of the Court of Appeal did not regard it as
oppressive that in granting a mandatory injunction enjoining the
defendants to restore support for the plaintiffs’ land worth £12,000
the defendants would be forced to spend some £33,000.

But it -should finally be noted that the court will sometimes
suspend the operation of an injunction; especially where the grant
of it would seriously affect the defendant while conferring little
benefit upon the plaintiff. This may often be necessary in order to
satisfy the principlethat an injunction must not enjoin the defendant
to perform the impossible (f); for he may require time to make

(a) Thus the conduct of the defendant may be taken into account: see
Sefton (Earl) v. Tophams, Ltd. and Capital and Counties Property Co., Ltd.,
[1964] 3 All E. R. 876.

(b) Sheifer v. City of London Electric Lighting Co., [1895] 1 Ch. 237,
315-16; per LINDLEY, L.J.

(c) Shelfer v. City of London Electric Lighting Co. [1895] 1 Ch. 287, 322-3;
per A. L. SyitH, L.J. (italics ours).

(@) [1946] 2 All E. R. 192. See also Kelsen v. Imperial Tobacco Co. (of
Great Britain and Ireland), Ltd., [1957] 2 Al E. R. 343; [1957] 2 Q. B. 334.

(e) [1967] 3 AL E. R. 1.

(f) For this reason the injunction in Maberley's Case (above, n. (d)) was in
fact suspended and the plaintiff, for the time being, granted only a declaration
of his rights.
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adjustments to meet the new situation that will prevail when the
injunction does come into force (g).

ILLUSTRATION 138

If a plaintiff has established a legal right, unless there be some special
reason to the contrary, he 1s entitled to an injunction lo prevent the
violation of that right.

Imperial Gas Light and Coke Co. v. Broadbent (1859), 7
H. L. Cas. 600 (A).

Respondent complained that appellants had made a retort house for
the manufacture of gas close to his house and garden, and that this
retort house emitted gases which were injurious to his flowers, fruit and
vegetables. He brought an action at law, which was referred to an
arbitrator who found in his favour and awarded him damages. Sub-
sequently respondent complained that the nuisance had continued, and
that appellants had erected a larger retort house which had caused even
greater nuisance. Appellants contended, without offering proof, that
the nuisance had 4n fact diminished and demanded that this issue be
tried by a Common Law Court before an injunction could be granted.
Held: That the finding of the arbitrator established a legal right in
respondent just as much as the verdict of a jury would have done.
That a right having thus been established, and appellants having given
no proof of the abatement of the nuisance, respondent was entitled to an
injunction. :

ILLUSTRATION I3Q

Under the powers originally conferred by Lord Cairns’ Act, 1858 (1),
damages may be awarded either in addition to, or in substitution for, an
injunciion. And it is no bar to the grant of damages 1n lieu of an
injunction thal the action is a “ quia limel’’ action, i.c. that the injury
1s threatened, but has not yet actually been sustained.

Leeds Industrial Co-operative Society, Ltd. v. Slack, [1924]
A. C. 851.

Respondent sought an injunction to prevent appellants from building
so as to obstruct his ancient lights. At the time of respondent’s petition
no obstruction had as yet taken place, but it was clear that it would if
the building were permitted to continue. Held: The court has power to
grant damages in lieu of an injunction even where injury is only
threatened. That since in the instant case the threatened injury was
small and capable of being adequately compensated by a money pay-
ment (%), damages should be awarded and an injunction refused.

(g) See Stollmeyer v. Trinidad Lake Petroleum Co., [1918] A. C. 485, Pride
of Derbyshive Angling Association, Ltd., [1953] 1 All E.'R. 179; [1953]) Ch. 149.

(h) See also Colls v. Home and Colonial Stores, Ltd., [1904] A. C. 179;
Andrews v. Waite,’[1907] 2 Ch. 500.

(#) 18 Halsbury's Statutes (znd Edn.) 456.

(k) For this requirement, see text of this Chapter.
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STATUTORY LIABILITY FOR CAUSING DEATH
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1. THE DEATH OF A HUMAN BEING CANNOT BE
COMPLAINED OF AS AN INJURY

It has been noted (a) that the common law rule was “actio
personalis moritur cum persona’’; causes of action in tort were
generally destroyed by the death of either party. And it has been
seen that this unhappystate of affairs has now been remedied by
legislation (b).

But the common law also had another rule which must now be
considered and this was that 4

“In a civil court the death of a human being could not be com-
plained of as an injury”’ (¢). .

This is of course quite different from the former maxim; for it
means that though a claim might arise in respect of the wrongful
causing of the death of a horse or a pet monkey, the common law
countenanced no civil claim (whatever might be the criminal position
with regard for example to murder or manslaughter), for loss caused
by the death of a person. Thus if C by some wrongful act—such as
negligence—were to cause the death of B, and A were to suffer loss
thereby, A would have no remedy. This might of course be pecu-
liarly hard upon A, for if for instance A were the wife of B, she
might become destitute by the death of her husband and
‘““breadwinner”’.

The Law Reform (Miscellaneous Provisions) Act, 1934, was not
directed to the hardship caused by this rule; for it was concerned
with the survival after death of rights vested in the deceased himself,

(a) Part I, Chapter s.

(b) Law Reform (Miscellaneous Provisions) Act, 1934 (9 Halsbury’s Statutes
(2nd Edn.) 792). For the relationship of claims under the Act to claims under
the Fatal Accidents Acts, see Part 1, Chapter 5.

(c) Baker v. Bolton (1808), 1 Camp. 493; per Lord ELLENBOROUGH

429
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or tortious obligations which he had incurred before death, and was
concerned to make his estate represent him when dead in respect of
these rights and obligations. That Act was not directly designed to '
compensate those who might lose by his death.

This rule, that ““ the death of a human being cannot be complained
of as an injury”’, is still part of the law (d); so that for example an
employer cannot even now bring an action for the loss of services he
suffers if his employee is instantly (¢) killed by the negligence of
another person.

But by the operation of the Fa.tal Accidents Acts, 1846 to 1959 (f),
very important exceptions to the rule are created.

2. THE FATAL ACCIDENTS ACTS, 1846 TO 1959

The nature of this legislation—which can only be comprehended
as a whole—must be clearly understood. First, it makes exceptions
to the rule, it does not abolish it. It is designed to benefit only
certain classes of persons within the family group who may suffer
by the death, but it is not intended (g) to put a kind of wergild
or price upon the head of the deceased to afford a solatium to
his bereaved relations. It is aimed to compensate these relatives
for economic loss they may suffer from the death. The principal
Act

‘“is ‘an Actffor compensating the families of persons killed’, not for
solacing their wounded feelings’’ (k).

This Act is the Fatal Accidents Act, 1846 (Lord Campbell’s Act).
Section 1 provides, in effect, that where death is caused by some
wrongful (¢) act and, had the person killed in fact survived ke would
have had a cause of action against the wrongdoer, the wrongdoer shall
(even though the death was caused in circumstances amounting to a
felony) be liable to an action for the benefit of the deceased’s
dependants (&).

(d) See Osborn v. Gillett (1873), L. R. 8 Exch. 88; Admiralty Commissioners
v. S.S. Amerika, [1917] A. C. 38.

() As to the employer’s rights where the servant is merely injured, see
Part II, Chapter 16.

(f) 2 Halsbury’s Statutes (2nd Edn.) 66.

(g) At least as it has been judicially interpreted: see Blake v. Midland Rail.
Co. (1852), 18 Q. B. 93.

(h) Blake's Case (last note), at p. 109; per COLERIDGE, J. And see Pym v.
Great Northern Rail. Co. (1862), 2 B. & S. 759.

(1) As well as a tort this may mclude a negligent breach of contract: Grein
v. Imperial Airways, Ltd., (1936] 2 All E. R. x°5b [1937] 1 K. B. s0.

(k) For the meaning of'“dependants" see p. 432.
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Claims under these Acts must be brought within three years ()
of the death of the deceased. And the right to sue is primarily (m)
vested in his personal representatives (n).

Certain salient points about this legislation must be stressed.

(i) There must be a wrong to the deceased—It is essential to a
successful claim under the Acts that the wrong shall be

««___ such as would (if death had not ensued) have entitled the party
injured to maintain an action and recover damages in respect
thereof” (0).

A claim can therefore only be brought under the Acts if the
deceased person could, if he had lived, have himself sued the
defendant (or if the defendant is dead, his estate). Thus where the
alleged wrongful act consists of negligence the circumstances must
have been such that the defendant owed the deceased a duty of
care: for if there was no such duty there could be no wrong ).
Similarly, if the deceased’s cause of action is statute-barred (g) at
the time of his death (7) claims under the Acts must fail, for there is
no longer any wrong upon which to found them. And the same

(f) Fatal Accidents Act, 1846, s. 3 (17 Halsbury’s Statutes (2nd Edn.) 7),
as amended by Law Reform (Limitation of Actions, etc.) Act, 1954, S. 3 (34
Halsbury's Statutes (2nd Edn.) 463). Butsee also the Limitation Act, 1963,
s. 3 (2)—below, p. 443.

(m) Though if no personal representative is appointed or if, having been
appointed, be fails to bring an action within six months of the death, the per-
sons entitled to benefit may themselves sue; Fatal Accidents Act, 1864, s. I
(17 Halsbury's Statutes (2nd Edn.) g). And see Stebbings v. Holst & Co., Ltd.,
[1953) 1 All E. R. 925; Finnegan v. Cemeniation Co., Ltd., [1953) 1 Al E. R.
1130; [1953] 1 Q. B. 688: Bowler v. John Mowlem & Co., Ltd., [1954) 3 All
E.R. 556. Further, by s. 4 of the 1846 Act the plaintiff must deliver to the
defendant full particulars ‘‘of the person or persons for whom and on whose
behalf such action shall be brought, and of the nature of the claim in respect
of which damages-shall be sought to be recovered’’: see Cooper v. Williams,
[1963] 2 AL E. R. 282; [1963] 2 Q. B. 567.

(m) Fatal Accidents Act, 1846, s. 2. But the fact that the claim is on behalf
of the dependants may be important: see Jeffrey v. Kent County Council,
[1958] 3 Al E. R. 155.

(o) Ibid.,s. 1.

(p) Mersey Docks and Harbour Board V. Procter, [1923] A. C. 253. The
effect of contributory megligence on the part of the deceased is now to reduce
proportionately the damages recoverable under the Acts: Law Reform
(Cdontribuwry Negligence) Act, 1945, s. 1 (4) (17 Halsbury's Statutes (2nd
Edn.) 12).

(q) Williems v. Mersey Docks and Harbour Board, [1905] 1 K. B. 804.

() Asto the position where the action is brought within the limitation period
prescribed by the Acts, but at a time when (though it was not statute-barred
at the time of death), had the deceased still been alive it would have been
barred as against him, and see Bn'tish;Columbia Electric Rail. Co., Lid. V.
Gentile, [1914) A. C. 1034; Venn v.. Tedesco, [1926) 2 K. B. 227. Contrast
Appelbe v. West Cork Board of Health, [1929) I. R. 107.
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applies if the deceased had while alive accepted satisfaction for his
injuries (s), or had agreed not to sue (¢).

(11) The people for whose benefit the action lies.—These are, as has
been seen, a limited class of dependants. These include the wife,
husband, children (%) and grandchildren (a) of the deceased: also
his or her brother, sister, uncle or aunt and their issue (4). Adopted
children are treated as (and only as) the children of the adopter (c).
And all these relationships are determined by affinity as well as by
consanguinity (so that, e.g. a brother-in-law is treated as a brother),
any relationship of the half-blood as a relationship of the whole
blood (a half-brother therefore counts as a brother), and step-
children are treated as children (4). Illegitimate children are
treated as the children of the deceased mother or of the deceased
reputed father as the case may be (e).

The damages are apportioned as the court or jury think proper
among these dependants. :

(ii1) The basis of compensation.—The right of the dependants is, as
been noted, not to a solatium for grief and injured feelings, but to
damages for a pecuniary loss actual or prospective.

““The claim is a new right given by Lord Campbell’s Act on new
principles, not the transfer of any existing right of the dead man. The
claimant is entitled to damages proportioned to the injury resulting
to her from the death, and that injury must be pecuniary injury.
She is not entitled to money compensation for mental suffering
resulting from the death or for loss of the deceased’s society”’ (g).

The assessment and apportionment of this pecuniary loss is a
difficult matter, and much must depend upon the facts and circum-

(s) Read v. Great Eastern Rail. Co. (1868), L. R. 3 Q. B. 555.

(4) Griffiths v. Earl of Dudley (1882), 9 Q. B. D. 357: such an agreement may
be implied as well as express; Haigh v. Royal Mail Steam Pucket Co., Ltd.
(1883), 52 L. J. Q. B. 640; The Stella, (1900] P. 161. But an agreement by the
deceased mercly to /imit damages in the case of injury does not affect the rights
of dependants: Nunan v. Southern Rail. Co., [1924] 1 K. B. 223, 229; per
ATKIN, L.]J.: Grein v. Imperial Airways, Ltd., [1936] 2 All E. R. 1258; {1937]
I K. B. so

(») Fatal Accidents Act, 1846, s. 2 (17 Halsbury's Statutes (2nd Edn.) 5).

(a) [bid., s. 5 (as amended by the Fatal Accidents Act, 1959. Schedule).

(6) Fatal Accidents Act, 1959, s. 1 (1) (39 Halsbury's Statutes (2nd Eda.)
941).

(c) Ibid.; s. 2 (1):

(d) Ibid., s. 2 (1) (b).

(e) Ibid., s. 2 (1) (c). A child en ventre sa mere is treated as a “‘child”’ for
this purpose, and when born damages may be awarded on its behalf: Thke
George and Richard (1871), L. R. 3 A. & E. 466.

(§) Barer v. Dalgleish Steam Shipping Co., Ltd., (1922] 1 K. B. 361, 371; per
ScruTTON, L.]J. (italics ours).
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stances of each particular case; for, as WILLMER, L.J., said in
Daniels v. Jones (h), *In what is essentially a jury question the over-
all picture is what matters. It is the wood that has to be looked at,
and not the individual trees”. But guidance is to be gained from
the authorities on various points.

In order to substantiate a claim in favour of a dependant a
pecuniary loss resulting from the death must be established. Where
this cannot be done there will be no ground for compensation.

“ . Where a2 man- has no means of his own and earns nothing, his
wife and children cannot be pecuniary losers by his decease. In the
like manner when by his death the whole estate from which he
derived his income passes to his widow or to his child (as was the case
in Pym v. Great Northern Rail. Co. (1)) no statutory claim will lie at
their instance’ (&).

And this loss must be the loss of an economic gain which the depen-
dant could reasonably have expected to acquire by the continued
existence of the deceased {I); there can be no claim in respect of a
merely speculative benefit which might have been acquired by such
continued existence (). Further, the actual circumstances of the
dependant at the time of action have to be taken into account;
thus the remarriage of a dependant widow may be’an important
consideration in reduction of damages {#). And, difficult though it
be, the court must also take account of a widow’s prospects of
remarriage (0). ‘ )

Further, the loss must be one which not only arises by reason of
the death but also results from the relationship of the parties. Thus
in Sykes v. North Eastern Rail. Co. (p) a father was held not entitled
to claim under the Acts in respect of the death of his son whom he
had employed as a skilled workman at 2 reasonable market wage,
and who did not contribute to the father’s support. Here the loss

(h) Daniels v. Jonmes, (1061 3 Al E. R. 24, 30. And see Kassam v. Kampala
Aevated Water Co., Lid., [1965] 2 All E. R. 875; W hittome v. Coates, [1965]
3 All E. R. 268.

(3) (1862), 2 B. & S. 756.

(k) Grand Trumk Rail. Co. of Canada v. Jennings (1888), 13 App- Cas. 800,
8oy4; per Lord WATSON.

(1) Taff Vale Rail. Co. v. Jenkins, [1073) A. C. 1 (Illustration 140 {a)).

(m) Barnett v. Cohen, [1921) 2 K. B. 461 (Iliustration 140 (b))-

() See Curwen v. James, [1963] 2 All E. R. 619. =

(o) Goodburn v. Thomas Cotton, Lid., {10681 1 All E. R. 518; [3668] 1 Q. B.
%45. Disapproving a dictum to the contrary in Buckiev v. John Alien & Ford
(Oxford), Ltd., [1967] 1 All E. R. 539; [1967] 2 Q. B. 637.

(#) (1875), 44 L. J. C. P. 1091, And see the interpretation of this case in
Buvrgess v. Florence Nightingale Hospital for Gentlewomen, {19551 1 All E. K.
511; [1055] 1 Q. B. 349, with which contrast Behrens v. Bertram Mills Circus,
[1957] 1 ALLE. R. 583; [1957) 2 Q. B. 1: Malyon v. Plummer, [196312 ALE. R.

344; [1964) 1 Q. B. 330.
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was simply the loss of a servant, not of a son; though it would have
been otherwise if the son had contributed to the father’s support and
it would probably have been otherwise, too, if out of natural love
and affection the son had worked for a nominal wage only (g).

Formerly funeral expenses were not recoverable under the Acts,
but now they may be recovered if they have actually been discharged
by the dependants and have not been paid out of the estate (r).

Since pecuniary loss is the basis of the claim any counterbalancing
gain to the dependants which results from the death must usually
be taken into account in reduction of damages. But this topic
merits a separate parag:aph.

(iv) Counterbalancing gain.—Sometimes the death of a man
results in a gain to his dependants; as where his widow or orphan
becomes entitled to a pension. This formerly gave rise to difficulty,
for it was thought that the benefit automatically ensuing upon the
death ought to be taken into account in reduction of damages, at
least in some circumstances (s); but by the Act of 19359 it is pro-
vided that

“In assessing damages under the Fatal Accidents Act, 1846 . . . there

shall not be taken into account any insurance money, benefit,
pension or gratuity which has been or will or may be paid as a result

of the death (¢)."”

f
Further, in order to count against a claim a gain which dependants
receive must arise as the result of the death. So in Peacock v.
Amusement Equipment Co., Ltd. (u), the voluntary payment by
children of money received by them under their mother’s will to

() And where spouses work in partnership the survivor may claim in
respect of increased out-of-pocket expenses caused by the death of one:
Burgess’ Case (last note). See also Berry v. Humm & Co., (1915] 1 K. B. 627
(loss of domestic services of wife).

(#) Law Reform (Miscellaneous Provisions) Act, 1934, s. 2 (3) (17 Halsbury’s
Statutes (2nd Edn.) 11). And see Hart v. Griffiths-Jomes, [1943] 2 All E. R.
729 (£225 for monument unreasonable and excessive; but cost of embalming
body recovered) and Stanton v. Ewart F. Youldon, Ltd., [1961] 1 All E. R. 429.

(s) Both case law and statute, however, gave some relief in respect of the
harsh rule that such benefits had to be deducted. See, e.g. Baker v. Dalgleish
Steam Shipping Co., Ltd., [1922] 1 K. B. 361; Johnson v. Hill, (194512 ALE. R.
272 and the Fatal Accidents (Damages) Act, 1908 (repealed by the 1959 Act,
Schedule).

() Fatal Accidents Act, 1959, s. 2 (2) enacts that “benefil’’ means benefit
under the National Insurance Acts; ‘‘insurance money’ includes a return
of premiums; ‘‘pension” includes a return of contributions and any payment
of a lump sum in respect of a person’s employment.

(1) [1954] 2 All E. R. 689; [1954] 2 Q. B. 347. And see Moore v. Babcock
& Wilcox, Ltd., [1966] 3 All E. R. 832. Contrast Mead v. Clarke Chapman &
Co., Ltd., [1956] 1 ALl E. R. 44; Jenner v. Allen West & Co., Ltd., [1959]) 2 All

B R. T155
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their widower father was held not to be accountable against his
claim under the Acts in respect of the mother’s death; for the pay-
ment resulted not from the death, but from the children’s generosity.

ILLUSTRATION I40

(a) In order to mainiain a claim under the Fatal Accidents. Acts it
is not necessary that the deceased should, at the time of death, have been
actually contributing to the support of the plaintiff provided that the
laiter had a reasonable expectation of pecuniary benefit from the
continuance of the life of the deceased.

Taff Vale Rail. Co. v. Jenkins, [1913] A. C. 1.
The action was brought on behalf of the parents of a girl aged sixteen

vears who had been killed 1n 2 railway accident. At the time-of her
death the girl had been an apprentice dressmaker; and she was, of course,
learning not earning. There was evidence that the gir] was intelligent
and, had she lived, that she would shortly have earned substantially
and would in all probability have contributed to the keep of the parents.
Held: That there was sufficient evidence of pecuniary loss to the parents
to support their claim. “‘Loss may be prospective, and it is quite clear
that prospective loss may be taken into account”’ (a).
"‘
(b) But there must be a reasonable expectation o@@uniary benefit
not a mere speculative possibility. T
Bamnett v. Cohen, [1921] 2 K. B. 461.

The claim was brought by 2 fatber in respect of the death of hisksma..ll
boy, aged four years, who was kﬂlﬁ by defendants’ negligence. The
father had intended to give the ch "‘good education and had hoped

that-some day (though he was i {n'a substantial way of business)
the child would contribute to his su _ Helds The claim failed. The
child “‘might or might not have edfout a ugefsl yqung man. . . .
1 cannot speculate one way Of the er. . .. The wholé tnatter is beset

with doubts, contingencies and uncertainties’ (b)., 4

It must be added that the Carriage by Ki?Act, 1961 (c), applies
the provisions of the Fatal Accidents Acts (d) to cases in which
death occurs on board an aircraft or in the process of embarkation
or disembarkationstherefrom (¢). —Claims in such cases are subject

(a) [1013) A. C. 3884 per Viscount HALDANE, L.C. (italics ours).

{b) [1921] 2 K. B. 4%'p, 472; per MCCARDIE, J. Contrast Wolfe v. Great
Northern Rail. Co. g iredind (1890). 26 L; R. Ir. 545—though this decision
probably goes to the fmit of the law.” . "

{c) See also the Carriage by Air (Suppleinentary Provisions) Act, 1962.

(d) Carriage by Air Act, 1961, s..3. Though damages under the Act
appear not to be limited to financial loss: Preston V. Hunting Air Transpori,
I1d., [1956] 1 Al E. R. 443; [1956) 1 Q. B. 454.

() Ibid., Schedule I, art. 17.
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to the provisions of the Warsaw Convention, 1929, as amended at
the Hague in 1955, and these provisions are incorporated as part of
the law of England (f). The Convention is not thought to be of
sufficient general importance to merit extensive examination here,
and if need should arise it must be consulted in detail (g). The
folloWing features must, however, be noted. The Convention ap-
plies to claims for personal injuries as well as to claims in respect of
death (%) ; generally speaking the maximum amount recoverable is
the equivalent of 250,000 francs (#), a special period of limitation
applies to such claims (&).

(f) Ibid.,s. 1 (1).

(g) The Convention is appended as Schedule I to the Act. It now applies
to non-international as well as to international carriage: Carriage by Air Acts
(Application of Provision) Order, 1967. (S.I. 1967 No. 430.)

(k) Schedule I, art. 17.

(§) Ibid., art. 20 (1).

(k) See next Chapter.



CHAPTER §

WAIVER OF TORT

This doctrine is impossible to understand without reference to
history, but it is probably still of sufficient practical importance to
require mention.

Briefly, at common law, before the abolition of the forms of
action, there were in some cases certain advantages in suing in
what we now call quasi-contract rather than in tort. Some -acts
which amounted to torts, such as conversion of goods, selling them
and keeping the proceeds, could also be treated (by use of procedural
fictions) as-giving rise to aclaim in assumpsi (in its quasi-contractual
form of an action for money had and received). Hence the courts,
from about the latter part of the seventeenth century (a), allowed
plaintiffs to *“ waive the tort”’, as it was called, and sue in assumpsit
instead of, say (b), trover or detinue. And in substance this was
logical as well as just, for there is no reason why if a man converts
my picture and then sells it I should not claim the proceeds of the

- sale as my own, as opposed to suing him for damages.

Under the old law, before the great procedural reforms ultimately
completed by the Judicature Acts, 1873-5, such “waiver’’ of the
tort might in a real sense have been held to constitute an irreparable
election ; for, in those days, ““ubi remedium ibi jus”’, and one form of
action and one only had to be selected. It was therefore arguable
that once a plaintiff had embarked upon his action in the one form—
whether against one defendant only or against two defendants
combining to cause the same damage (c)—he could not go back
upon his election if he failed to obtain satisfaction by that means,
and sue afresh or start an action against a second defendant in tor?

(@) For the history see Winfield, Province of the Law of Tort, and Jackson,
History of quasi-contract in English Law.

(b) What torts could, or can, be waived is uncertain. Winfield, Province of
the Law of Tort, p. 169, includes conversion, trespass to land or goods, deceit
and occasionally ‘‘case”. See United Australia, Lid. v. Barclays Bank, Ltd.,
11940) 4 AL E. R. 20, 25-26; [1941] A. C. 1, 12-13, and Rodgers V. Maw (1846),
15 M. & W. 444, 448. ° )

(c) Eg. B steals A’s goods, sells to C, and C to D. See Lord ATKIN'S
example in the United Australia Case, [1940] 4 AL E. R. 20, 37; [1941] A.C. 1,
3I.
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if he had once embarked upon the litigation in assumpsit. And
this argument had some support (). d

But since the abolition of the-forms of action such reasoning
has lost any force it ever had because alternative claims may now be
made upon the same facts, and claims in contract and tort or in
quasi-contract and tort may now be pursued together, and pleadings
may be amended to include new claims in law during the course ofa
trial. Consequently the House of Lords in United Australia, Ltd. v.
Barclays Bank, Ltd. (¢), ruled that (i) where an action is brought
against one defendant nothing short of judgment (f) will debar the
plaintiff from establishing his case either way, either as a tort or as
quasi-contractual liability; (ii) where an action s brought against
two or more defendants who combine to cause the same damage
nothing short of satisfaction (g) of the plaintiff by one or more of the
defendants will debar him from proceeding against the other or
others in tort, quasi-contract or both in the alternative (k).

This decision was not concerned with joint tortfeasors, but in view
of the provisions of the Law Reform (Married Women and Tort-
feasors) Act, 1933, as to joint tortfeasors, which have already been
considered, there seems little reason to doubt that, since judgment
against one is now no longer a bar to judgment against all, joint -
tortfeasors will now receive similar treatment in this respect to
tortfeasors who combine independently to cause the same damage.

f
ILLUSTRATION I4I

Where a plaintiff has a claim against two or more defendants in
respect of injury independently caused, but arising out of the same .
facts, and he has alternative remedies in tort or for money had and
received, it is no bar to a claim in tort against one of the defendants that
he has already taken proceedings (without satisfaction) in an action for
money had and received against another. '

(d) Swmith v. Baker (1873), L. R. 8 C. P. 350, 355; per Bovirr, c.J.

(¢) [1040] 4 AIlE. R.20; [1941] A.C. 1 (Illustration 141).

(f) [1940] 4 All E. R. pp. 29, 33, 40; (1941] .»\‘_C. PP- 17, 30, 34.

(g) Ibid., pp. 31, 38, 53: 21, 31, 54 respectively, and see Rice v. Reed,
[1900] 1 Q. B. 54. It need hardly be mentioned that the difference between
instances (i) and (ii) is that where there is one defendant judgment against him
is the best guarantee of satisfaction the plaintid can get. It should also be
added that though there may be an alternative c/aim whea it comes to judg-
ment the plaintiff must finally elect between judgment upon one basis or the
other.

(k) Whether a plaintiff who proceeds to judgment in tort or in quasi-
contract due to lack of knowledge of facts which might give him a claim under
the alternative head is debarred from pursuing the alternative claim when the
facts become known to him is an open question: see, [1940] 4 All E. R. pp. 30
and 53; [1941] A. C. pp. 20 and 54. Here again the positiop may perhaps
differ according to whether one or more defendants are tnvolved.
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Umted Australia, Ltd. v. Barclays Bank, Ltd., [1940] 4
All E. R. 20; [1941]A @ x

Appellant company'’s secretary wrongfully endorsed a cheque payable
to them to the X Co. who paxd it into their (the respondent) bank.
Appellants having sued X Co. for money had and received and these
proceedings having come to no conclusion, appellants then sued respon-
dents in conversion. Held: Though appellants had efiected a technical
““waiver of tort” in suing X Co. for money had and received, this was
no bar to their bringing the second action in conversion Aagainst
respondents. Before judgment! against them, appellants would even

- bave been entitled to add their claim in tort had the action been solely
against X Co.; until satisfaction by X Co. they were entitled to pursue
their claim either in tort or in quasi-contract (or both in the alternative)
against respondents.



CHAPTER 6
LIMITATION OF ACTIONS

PAGE PAGE
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Commencement of Period . 441 Disability . . . . . 443

THE PERIODS OF LIMITATION

THE ORDINARY PERIOD

The general rule is that, by virtue of the Limitation Act, 1939 (a),
““actions founded on tort shall not be brought after the expiration of
six years from the date on which the cause of action accrued” {b).
But this rule has, by the provisions of the Law Reform (Limitation
of Actions, etc.) Act, 19354 (c), now been subjected to a very
important exception, for
““in the case of actidns for damages for negligence, nuisance or breach
of duty (whether the duty exists by virtue of a contract or of provision
made by or under a statuie or independently of any contract or any such
provision) where the damages claimed ... consist of or include
damages in respect of personal injuries. . . . (d)”

the period is three years, instead of six.

(a) Section 2 (1) (a) (13 Halsbury’s Statutes (2nd Edn.) 1159). In general
the Act binds the Crown: s. 30. A certain degree of laxity in amending
pleadings is allowed so as to bring the case within the limitation period:
see Dornan v. J. W. Ellis & Co., Ltd., [1962} 1 All E. R. 303; [1962] 1 Q. B.
583: Collins v. Hertfordshire County Council, [1947] 1 All E. R. 633; [1947]
K. B. 593 (plaintiff’s amendment no new cause of action disclosed). But this
cannot be done where though no new case of action is disclosed a new case is
sought to be made out: Batting v. London Passengzr Transport Board, [1941]
1 All E. R. 228. See also Weaut v. fayanbee Joinery, Ltd., (1962] 2 Al E. R.
568; [1963] 1 Q. B. 239; Turner v. Ford Motor Co., Lid., [1965] 2 All E. R. 583.

(b) Limitation in respect of actions for recovery of land has already been
considered (above, pp. 93-96). As to the meaning of “founded on tort”
see above, pp. 10-12. .

(c) Section 2 (1) (34 Halsbury’s Statutes (2nd Edn.) 463), amending the
Limitation Act, 1939, s. 2 (1) (Italics ours). The Act binds the Crown: s. 5(1).
But s. 5 (3) imposes a one year period in the case of actions in respect of lost or
damaged postal packets.

(d) Actions for trespass to the person come within this enactment for they
involve a “breach of duty’’; Letang v. Cooper, (1964] 2 All E. R. 029; [1965]
1 Q. B.232. Andthisisso whether the trespassis intentional or unintentional:
Long v. Hepworth, [1968] 3 All E. R. 248.

440
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SPECIAL PERIODS

The most important of these have already been considered;
that is to say the fwelve year period in respect of actions for the
recovery of land, the three year period under the Fatal Accidents Acts,
and the six month period after representation has been taken out
under the Law Reform (Miscellaneous Provisions) Act, 1934.

It must also be added that by the Limitation Act, 1963 (¢), the
right of one joint tortfeasor to recover contribution against another
is now statute barred after the end of fwo years from the date on
which the right accrued (f) to him: that by the Maritime Conven-
tions Act, 19IT (g), a two year period is imposed in the case of
actions for damages by collisions at sea (h): and that a fwo-year
period also applies in the case of claims under the carriage by Air
Act, 1961 (1). )

THE COMMENCEMENT OF LIMITATION

Time begins to run from the date on which the cause of action
accrues (k). This means that in the case of torts which are actionable
per se, without proof of actual damage (such as trespass), therelevant
date is the date on which the wrong was done (/) ; but in the case ot
torts (such as negligence) only actionable upon proof of damage, time
runs from the moment the damage is occasioned—which may of
course be a considerable time after the breach of duty which causes

it (m). Butonee the damage is caused timte begins to run. In the

{e) Section 4 (1).

(f) See below.

(g) Section 8 (23 Halsbury’s Statutes (2nd Edn.) 834). See The Alnwick,
1965] 2 All E. R. 569; {1965] P. 357. :

(k) This now binds the Lrown: {sw Reform (Limitation of Actions, etc.)
Act, 1954, s. 5 (2) (34 Halsbury’s Statutes (2nd Edn.) 463), modifving the
Crown Proceedings Act 1947, S. 30 (1). The Nuclear Installation (Licensing
and Insurance) Act, 1939, S. 4 (4) (39 Halsbury’s Statutes (2nd Edn.) 1295)
provides a thirty year period in respect of injury arising from radiation.

(i) Carriage by Air Act, 1961, 5. 5 (1) and Schedule I, art. 29; and—as to
joint tortfeasors within the Act—s. 5 (2) as amended by the Limitation Act,
1963, s. 4 (1), (2), (4). Claims under the Carriage of Goods by Road Act,
1965, are generally subject to a one-year period; see Schedule to that Act,
art. 32.

(k) Limitation Act, 1939, S- 2 ()

{l) In com puting the period the day upou which the wrong is done is itself
excluded: Hardy v. Ryte (1829), 9 B. & C. 603.

(m) Torinstancean ill-designed culvert may constitute a potential nuisance
and may cause flooding many years after it is made: Pemberton V. Bright,
[1g60] 1 All E. R. 792. But see the remarks of DIPLOCK, L.J. in Bagot v.
Stevens Scanlan & Co., (10641 53 Al E. R. 577: [2966] T Q. B. 197.

15+7J.0.T.
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other hand, the onus lies on the defendant to establish that the claim '
1s time-barred; and the court will not be over-nice in attributing
physical damage caused by an admitted breach of duty (n) to a
time which falls outside the time-limit if some of it clearly does fall
within it (o). )

The position in respect of continuing torts has been considered (p);
time runs when their commission ceases. Of course where a tort is
repeated at intervals the time begins in each case from the day on
which the tort is repeated, and the right of action will not be barred
in respect of a later repetition merelv because it is barred in respect of
an earlier commission of it. '

In conversion and detinue limitation begins to run from the date
of the wrongful act, and not before: thus if X keeps a chattel for Y
for twenty years and there is no proof that X has converted it
during that period, but then, on Y’s demand, refuses to return it,
the cause of action accrues from the date of demand and refusal
only (g). But it will be otherwise if Y does commit a wrongful act
of conversion during the period; for then time runs from that
moment and not from demand and refusal (). And this rule
applies equally where there are successive conversions by different
people, as where a car stolen by T is sold successively to A, B and
C; then time runs as against the owner from the time of the theft (s) |
and no new cause of action arises in respect of each conversion,——
Hence in such a case even though C only received the car a year - -

"t

o
.

(n) Aliter if the damage in question is nof caused by any breach of duty:
Crookall v. Vickers-Armstrong, Ltd., [1955) 2 All E. R. 12 (by analogy to
Bonnington Castings, Ltd. v. Wardlaw, [1956] 1 Al E. R. 615; [1956] A. C. 613).

(o) Clarkson v. Modern Foundries, Ltd., [1958] 1 Al E. R. 33 (by analogy to
Bonnington Castings, Ltd. v. Wardiow, [1956]) 1 Al E. R. 615; [1956] A. C. 613).

(p) Part II1, Chapter 2.

(g) Philpott v. Kelley (1835), 3 Ad. & EL 106.

(r) Granger v. George (1826), 5 B. & C. 149; Beaumont v. Jeffrey, [1925)

Ch. 1; Betts v. Receiver of Metropolitan Police, [1932] 2 K. B. 595.

(s) This-is the effect of Limitation Act, 1939, s. 3 (1) (11 Halsbury's Statutes
(2nd Edn.) 1159). Spackman v. Foster (1883), 11 Q. B. D. 99, and Miller v.
Dell, [1891] 1 Q. B. 468, are no longer good law, unless, in the case of the latter
title deeds may be thought not to be ‘'chattels’ and not to come within the
section: see Plant v. Cotterill (1850), 5 H. & N. 430. On the other band,
Wilkinson v. Verity (1871), L. R. 6 C. P. 206—which bolds that where a bailee
converts, as by selling the goods, and the owner later demands them, time
runs from demand and refusal—may still be good law since the section refers
to the accrual of the original cause of action, and it may be that here there -
is no ‘‘accrual” until the second event. The principle of the case at any rate \"g
seems just, for there is no reason why a dishonest bailee should benefit by his 7
own wrong. Salmond, Law of Torts (14th-Edn.), p. 163, and other writers
take a different view: but see Rosenthal v. Aldeyion & Sons, Ltd., (1946) 1
ALl E. R. 583; [1946] K. B. 374, and Beaman v. A.R.T.S., [1048] 2 All E. R.

89, 93 (this case goes on appeal: [1949] 1 All E. R. 465; [1949) 1 K. B. 550). *
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since, the owner has no claim against him if the theft took place
more than six years before (f). Moreover, it is now provided that
the owner’s fitle is extinguished if he is wrongfully deprived of his
chattel for more than six years ().

As between joint tortfeasors the right of action accrues from the
date of judgment or the date of an arbitration award against the
tortfeasor seeking contribution (a) or, where he has admitted lia-
bility, from the date upon which the amount of the liability was
agreed with the person or persons claiming against him ().

. LACK OF KNOWLEDGE, FRAUD AND DISABILITY
Lack oF KNOWLEDGE

Cartledge v. E. Jopling & Sons, Ltd. (c) showed that injustice
might arise in a case where an injury is inflicted in a way that can
only become discoverable after lapse of time—there are of course
various kinds of industrial disease, such as in particular pneumo-
coniosis, which are slow to show themselves. In such cases before the
Limitation Act, 1963, a plaintiff could find himself time-barred
before he knew of the injury, either because the disease had not
developed before the expiry of the limitation period or because,
though suffering from it, there was no means of relating the injury
to the wrong which gave rise to it.

The 1963 Act (d) removes this injustice. It applies o

‘““any action for damages for negligence, nuisance or breach of statu-

tory duty (whether the duty exists by virtue of a contract or of pro-

vision made by or under a statute or independently of any contract

or any such provision) (e)’".

provided that the darﬁages claimed include a claim in respect of
personal injuries. It enacts that in such actions

() See R. B. Policies at Lloyds v. Butler, (rg49] 2 AIl E. R. 226; f1950] 1

K. B. 76, which also decides that the cause of action ‘‘accrues’ even though
nothing is known about the original convertor, the thief.

(w) Limitation Act, 1930, 5. 3 (2) (13 Halsburv’s Statutes {2nd Edn.) 1756}

(a) Limitation Act, 1963, 5. 4 (2) (a) (43 Halsbury's Statutes (znd Edn) 617).

(b) Ibid.,s. 4 (2) (b).

(c) [1963] 1 All E. R. 341; [19637 A. C. 738.

(d) Passed as the result of the recommendations of the (Edmund Davies)
Cgmmittee on Limitation of Actions in Cases of Personal Injury (196z) Cmnd.
1382q.

(¢) Section 1 (2}. These are of course the claims included under s. 2 (1) of
the Law Reform (Limitation of Actioas, etc.) Act, 1954.
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.. “if it is proved that the material facts (f) relating to that cause
of action were or included facts of a decisive character (g) which were
at all times outside the knowledge (actual or constructive) (k) of the
plaintifi until a Jdate which—(a) either was after the end of the three
vear period (i) relating to the cause of action or was not more than
fwelve months before the end of that period, and (b) in either case was a
date not earlier than fwelve months before the date on which the action
was brought (&)"

then, with leave of the Court (I) the “‘time limit of three years for
bringing the action . . . shall not afford any defence (m).”

This appears to be a long-winded (1) way of saying that if the
plaintiff discovers that he has an injury (which he previously neither
knew about nor ought to have discovered) he has a year in which to
bring his claim even though the three year limit is past. Unless of
course he makes the discovery (or ought to have made it) more than
a vear before the three year limit has run out; then, naturally, he
falls within the three year limitation period .from the date at which
the cause of action “accrued” {¢). And the same applies in a case
where the injury or disease though he knew of it could not be
definitely attributed to the defendant’s wrong (#)-

Further, these rules are applied to claims surviving for the benefit
of the estates of deceased people under the Law Reform (Miscellan-
eous Provisions) Act, 1934 (g), and to claims under the Fatal Accident
Acts (7); though in the case of these kinds of claims the rule is that
time runs either from the time the deceased himself knew or ought

(f) As to the meaning of “material facts’”’ see s. 7 (3) of the Act and Re
Clark v. Forbes Stuart (Thames Street), Lid., [1964] 2 All E. R. 282.

(g) As to the meaning of ‘' decisive character” see 7 (4): it has been para-
phrased as meaning such facts as would support 2 “worth-while action”;
Goodchild v. Greatness Timber Co., Ltd., [1968] 2 All E. R. 255.

(k) As to ‘‘knowledge (actual or constructive)” see 7 (3), (6), (8). See
Pickles v. National Coal Board, [1968) 2 All E. R. 508.

(i) I.e. the limitation period for personal injuries claims under the Law
Reform (Limitation of Actions, etc.) Act, 1954.

(k) Section 1 (3). (Italics ours).

(7) Section 1 (1) (a). Application is to be ex parte (s. 2 (1)) and the grounds
for granting leave are laid down ins. 2 (2), (3)- In this matter there is no appeal
bevond the Court of Appeal (s. 2 (4)). See Cozens v. North Devon Hospital
Management Committee, [1966) 2 All E. R. 799; [1966] 2 Q. B. 330.

(m) Section 1 (1), i.e. the three year limit under the 1954 Act.

(n) 1t is not an easy enactment to find one’s way about in. Indeed the
judiciary have, on several occasions, used stronger language about it: seee.g.
Kirby v. Leather, [1965] 2 All E. R. 441, 445 [1965]) 2 Q. B. 367, 385-6; per
DANCKWERTS, L.J.

(o) See s. 7 (2) and proviso.

() Sees. 7 (3) (c).

(g) Limitation Act, 1963, s. 3 (1).

(r) Ibid., s. 3 (2).

cemmAY
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to have known of the injury o7, if during his life it could not have
been discovered, from the date of his death (s).

Fraup

Where

... (a) the action is based upon the fraud of the defendant . . ., or
(b) the right of action is concealed by the fraud of (the defendant) . . .,
or (¢) the action is for relief from the consequences of a mistake, the
period of limitation shall not begin to run until the plaintiff has
discovered the fraud or the mistake ... oT could with reasonable
diligence have discovered it’" (£).

It is obviously just that in these cases the running of time should
be thus postponed. It is to be noted that “fraud” in para. (a)
means fraud in its technical sense, as in an action for deceit or an
action claiming rescission of a transaction brought about by fraud («) ;
but in para. (b) (“concealed by fraud”’) the word “fraud” has a
wider meaning (a) and can include, for example, a case where B
abstracts A’s minerals furtively, but taking no active steps by way of
concealment (b), and even a case where there is no moral turpitude
on the part of the defendant (c). The essence of the matter is that
the plaintiff's right cannot begin to accrue (and time to run in the
defendant’s favour) until the plaintiff has 2 reasonable chance to
know of its existence. But it must also be observed that this
section only applies where the fraudulent concealment is done by the
person who sets up the statute, or by someone through whom he
claims (d), that the rights of a person who purchases property for
value and good faith are protected (e), and that as soon as the
defrauded party becomes aware of the truth time will start to run (f).

(s) This appears to bé the joint effect of ss. T and 3. The Limitation Act,
1663, binds the Crown: s. 3 (Though the draftsman might have said so
plainly instead of resorting to periphrasis).

(8) 1bid., s. 26.

(x) See Beaman v. A.R.T.S. Lid., 1949] T All E. R. 465, 4077 (1949] 1
K. B. 550, 553 (Illustration 142).

(a) Similar to *‘equitable” traud or fraud within the Real Property Limita-
tion Act, 1833, s. 26. See Beaman's Case and cf. Shaw v. Skaw, [1954] 2 All
E. R. 638; [1954] 2 Q. B. 429; Kitchen v. Royal Air Forces Assaciation, [1953]
2 All E_R. 241; Clark v. Wool, [1965] 2 AllE. R. 353.

() Buili Coal Mining Co. v. Usborne, (1399] A. C. 35I.

(c) See Beaman's Case (supra, note (u)).

(d) See Thorne v. Heard and Marsk, (1894] T Ch. 599; 1305] A C. 4958
Thomson v. Lord Clanmorris, (1900] 1 Ch. 718; Lynn v. Bamber, (1930] 2 K. B.
72

(¢) Limitation Act, 1039, s. 26 proviso {i}.

(f) Malloy v. Mutual Reserve Life Insurance Co. {1g06), 94 L. T. 756. Asto
‘raud in claims under the Limitation Act, 1963 {(which makes allowance for it),
see s. 4 (3); as to the position of joint tortfeasors, see s. 7 (2) (b).
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ILLUSTRATION 142

The expression “‘concealed fraud’ in the Limitation Act, 1939,

s. 26 () denoles any act of concealment which makes it difficuli for the
plaintiff to know of the existence of his rights.

Beaman 7. A.R.T.S., Ltd., [1940] 1 AIl E. R. 465; [1949] 1 K. B. 550.

Plaintifi deposited packages with defendants as bailees for reward in
1935. She went to Turkey and did not return to England until 1946.
Defendants, being an Italian firm, were in effect, forced to close their
business as warehousemen during the world war and their manager
without atiempting o communicate with plaintiff gave some of the
packages away in order to get rid of them and simplify the winding up
of the enterprise. This act of conversion took place more than six years
before plaintiff returned and demanded her property. To deiendants’
claim that her action was statute barred, plaintiff replied that (i) defen-
dants were guilty of ““fraud’” within s. 26 (a) of the 1939 Act, alterna-
tively (i) that they had committed a “‘concealed fraud " within s. 26 (b).
Held: There was no fraud 1n the sense of deceit under s. 26<a), for there
had been no active steps at concealment; but there was ‘‘concealed
fraud” within s. 26 (b). ‘I am of opinion that the conduct of the
defendants, bv the very manner in which they converted the plaintiff’s
chattels in breach of the confidence reposed in them, and 1n circumstances
calculated to keep her in ignorance of the wrong that they had committed
amounted to a fraudulent concealment of the cause of action” (h).

DisaBILITY

Where at the time that a right of action accrues the person to
whom it accrues is under a disability, that is to say is an infant, or of
unsound mind, the statute does not begin to run until the ceasing of
the disability or the death of the person concerned, whichever event
happens first (7); though the effect of this provision is mitigated by
the proviso that the relevant section “shall not apply unless the
plaintifi proves that the person under disability was not, at the time
when the action accrued to him, in the custody of a parent”’ ().

But once time has begun to run, subsequent disability (as by
subsequent unsoundness of mind), does not then operate to postpone
the effect of the statute. And this is so whether the subsequent

(k) [1949] 1 AL E. R. at p. 470; [1949] 1 K. B. at p. 566; per Lord GREENE,
M.R. (italics ours). Phe whole judgment should be read.

(f) Limitation Act, 1939, ss. 22 and 31 (2).

(k) Limitation Act, 1939, s. 22, as amended by Law Reform (Limitation of
Actions, etc.) Act, 1954, s. 2 (2) (b). This piece of legislative imbecility has
been sufficiently plumbed by Kirby v. Leather, [1965] 2 All E. R. 441; [1965]
2 Q. B. 367; Brook v. Hoar, [1967) 3 All E. R. 295; Duncan v. London Borough
of Lambeth, [1968] 1 All E. R. 84.
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disability afflicts the person to whom the right originally accrued or
any other person who claims through him ().

On the death of a person under disability (as on the death of an
infant), time begins to run from the date of death; and this is so even
if the person in whom the right then vests is also under disability (m).

The rules as to disability apply to actions for the recovery of land
as much as to other actions, but in the case of actions for the recovery
of land an absolute time limit of thirty years from the date of accrual
is. imposed irrespective of the existence or continuance of
disability (n). -

In this context a person is conclusively presumed to be of unsound
mind, (a) while he is liable to be detained or subject to guardianship
under the Mental Health Act, 1959, (b) while he is receiving treatment
as an inpatient in any hospital or nursing home within the meaning
of that Act without being liable to be detained thereunder, being
treatment which follows without any interval a period during which
he was liable to be detained or subject to guardianship under that
Act (o).

(5) Limitation Act, 1939, S. 22, proviso (a). See Lafond v. Ruddock (1853),
13 C. B. 813, 819; per MAULE, J., and Garmer v. Wingrove, (1905] 2 Ch. 233.
See also Rhodes v. Smethurst (1340), 6 M. & W. 351 (delay by reason of appoint-
ment of executor for defendant does not postpone runnicg of time).

(m) Limitation Act, 1939, s. 22.

(n) Tbid., proviso (C).

(0) Ibid.,s. 3t (3). As amended by the Mental Health Act, 1959 (Seventh
Schedule). As to disability in relation to the Limitation Act, 1963, which
makes allowance for it, see ss. 4 (3), 7 (2) (2)-

v

-
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INDEX

ABATEMENT,

nuisance, of—
apprehension of injury insuffi-
cient to justify, 155, 156
by removal of obstruction, 155
generally, 155-157
least mischievous way must be
chosen, 156
notice to be given to occupier of
land, 156
remedy not favoured by law, 155
third party rights, 156
ABSOLUTE PRIVILEGE,
defamation proceedings, in, 306—

309 .
reports subject to, 316, 317
ABSTRACTION,
water, of, from stream, etc. See
WATER.

ACCESS TO HIGHWAY,
private, interference with, 145

ACCIDENT,
fatal, legislation concerning, 439
et seq.
inevitable. See
ACCIDENT.

ACT OF GOD,
- defence of—
generally, 16, 17
T cases of strict liability, 16 n.
to claimm -under Rylands V.
Fletcher rule, 19 ., 276, 277
definition, 276
ACT OF STATE,
defined, 23
immuanity from tort in case of, 23
limits to exemption on grounds
that act is, 29

ADULTERY,
damages for, 337 n.’
death extinguishes right of ac-
tion, 59
ADVOCATES,
judicial immunity of, 31
AGENT,
meaning, 377 -
principal and—
concurred in fraud, 372
indemnity between, 57
vicarious liability, 377, 378

INEVITABLE

15* 449

:
!
1

|

AGGRAVATED DAMAGES,
nature of, 399—400

AIR,
carriage by, 435-436
right to—
access must be through defined
aperture, 139
acquisition by grant or pre-
scription, 139
nuisance by infringement of, 139
trespass in air-space over land, 81

AIRCRAFT,

articles falling from, 82

contracts for hire, etc., of, common
law duty, 231

material loss or damage caused by,
81, 82

obligation of occupiers of, 225

statutory protection from trespass
and nuisance, 81

AIR-GUN,
not inherently dangerous, 192 7.

ALIEN,
enemies may only sué by royal
licence, 46 7.
friends may sue in tort, 46

ALLUREMENT,
children, to, inherent danger im,
236
what is, a question of fact, 237
AMENDS,
offer of, in defamation cases, 321,
322

ANCIENT, LIGHTS. See LIGHT.

ANIMALS, : -
acting upon normal instincts, 261
dog. See DogGs.
ferae naturae—
defined, 258
examples of, 259
injury by, negligence need not be
proved, 259
no defence that tame in fact, 259
strict liability of persons keeping,

258
harmful and harmless, 258
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ANL\IALSﬂontmuzd
hxghway, on—
bringing anima) on to, 267
damage causeq by, 265
generally, 265, 266
owner not obliged to fence fields,
170, 266, 265
unavoidable injury by, 263
highway, Straying from, 2635
on to, 266, 267
Liability—
generally, 257 ¢ seq.
Incidence of, generally, 267, 268
Possession and control the test,
267, 268
Livestock, trespass to PTotect, 1071
Mmansuetae naturae—
€xamples of, 260
generally, 259 ¢ seq.
Lability may be enforced where
Scientey Proved, 259, 262

vant’s pet, 26,
negligence invo) ving acts of, 257
nuisance by, 117, 120
Scientey—

iDustrations, 260, 262

Decessity to Prove, 262

Deed not be Proved where dog

injures cattle, 264 '

Proof of Degligence not also

Tequired, 2671

Tule, Summary of, 25§
trespass to land by, 89

And e DistrESs

FeAsant,

APOLOGY,

in Mitigation of damages ip
defamation Proceedings, 320,
newspaper libels, 327

APPORTIONMENT OF BLAME,
contributory negligence, where,

199-202

APPRENTICE,
master of, See MAasTER,

ARCHITECT,
negligence by, 10 2., 11

ARREST,
excessive use of force, 78
generally, -, 79
Judicial authority to make, 76

et seq.
malicious, 7 n.
unjustifiable, 77, 78

Damace

INDEX
ASSAULT. s,

also TRESPAsS TO
THE PERrsox,

accidental, 68
attery, and, 7p
And see BatTery,

burden of Proof, 68, 69

criminal Proceedings for, eflect of
taking, 79

defined, 70

€xamples of, 5o

excessive use of dorce, 73, 76

negatived by words or circum-
Stances, 71

Words alone cannot constitute, 51

ASSESS.’\JENT,
damages, oi, 405 et seg.
AUCTI ONEER,
WTongful delivery: by, 108

BAILEE,
detinue or conversion by, 111
800ds in hands of, bossession, g8,

99
lost or damaged by, 111
negligence by, 12
Pledging godds without authority,
108

repairs authorised by, lien for, 112 .
wrongfully disposing of goods, o4

BAILMENT. See BalLeg.

BAN KRUPTCY,
effect of, on causes of action ip
tort, 62, 63

BARRISTER,
negligence by, 32
BATTERY,
actionable per se, 71
assault and, generally, 71
And see Assaurt,
constable may become Lable for,
77
Criminal PToceedings for, efiect of
taking, 79
defined, 71
excessive pum’.shment, 75
justifiable if jp defence of person
OT property, 74
self-defence, 74
striking may be indirect, 71
touching ¢ attract attention is

injuria,

animal ferge naturae, is, 259
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BEES,
swarming, become res nullius, 1137.

BRIDGES,
repair of, not permissible form of
abatement, 155 .

BROADCASTING,
libel by means of, 281 #. =

BULL,
animal mansuetae naturae, as, 260
included in term *cattle”, 263
liability for injury by, 262
secured, no liability for
without negligence, 261
straying into shop, 266

injury

CAMEL,
animal mansuetae naturae, as, 260

CARE,
common duty of, occupiet’s, 228
duty of, in negligence cases, 158
et seq.

And see NEGLIGENCE.

lack of, as factor in lability for
tort, 158

statutory duty. See STATUTORY
DuTty.

CARRIAGE,

air, by, 435,436
"CARRIER,

goods in hands of, possession, 98,

99 8 s

wroagful disposal of goods by, 104
CARRIER PIGEONS,

shooting of, 89

CATS;
animals mansuetae naturae, as, 260
excluded from term ‘‘cattle”, 263,
264
poultry chasing by, 261
privileged position of, 264

CATTLE,
meaning, 263, 265 %.
statutory liability of dog-owner for
injury to, 265
trespass by—
due to failure to erect fence, 264
generally, 263, 264
owner strictly liable for damage,
263, 264
And see DISTRESS DAMAGE
FEASANT.
yew trees poisonous to, Rylands v.
Fletcher rule, 270

451
CAUSATION, i
concurrence of causes, 22, 23
nova causa interveniens, 18
novus actus interveniens, 19, 20
tort, in relation to, 17 ¢¢ seq.
CAVEAT EMPTOR,
application to leasing or buying
house, 179
CHAMPAGNE,
passing off wine as, 363
CHAMPERTY,
tort of, abolition, 332

CHARITABLE CORPORATION,
limitation in action for recovery of
land, 93
CHAUFFEUR,
servant, is, 381 n.

CHILD. And see INFANTS.
enticement of, 336
high degree of care required, 195
loss of services of, action for, 335
suggested re-
form, 341
meaning, in fatal accidents legis-
lation, 432
occupiers liability towards, 236—
© 238
seduction of daughter, 337-340
visitor, safety of, 228, 236 et seq.
CHURCH BELLS,
nuisance by ringing, 146 5.
CLUBS,
cannot be sued in tort, 51

COERCION. See INTIMIDATION.

COMMON EMPLOYMENT,
former doctrine of, 240

COMPANY,
prospectus—
fraudulent, 370
untrue statements in, 373, 374
And see CORFORATION.

COMPETITION,
unfair. See PassING OFF.

CONSORTIUM,
husband’s acticn for loss of, 335
suggested reform, 341

CONSPIRACY,
combination and damage essentials
of, 354 .
crime and tort, is both, 353
criminal, definition, 353
definition, 354
generally, 353 ef seq-
historical note on, 354 *-
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CONSPIRACY —continued
malice—
need not be proved, 354, 355
will to injure may be shown by,
355
predominant object of combination
must be ascertained, 355, 356

‘‘ring’’, conspiracy cannot be
claimed against, 355

trade disputes, statutory im-
munity, 356

‘‘unlawfulness’’ of, meaning, 353
wilfulness, must be element of, 354

CONSTABLES,
protection of,
warrants, 32

CONTAGIOUS DISEASE,
slander imputing, 292

CONTEMPTUOUS DAMAGES,
award of, 399

CONTINUING TORTS,
damages for, 421-422

CONTRACT,
ex turpi causa monm orilur actio,
maxim considered, 42
~ knowingly and unjustifiably inter-
fering with, 344
Amnd see INTERFERENCE WITH
CONTRACTUAL RELATIONS.
negligence in performance of, 9-12
negligent misstatement, as result
of, 178
protection of rights founded on,
generally, 343
relationship between tort and, 8 ef

when executing

seq. )
threat to break, 350, 351
CONTRIBUTION,
joint tortfeasors, between, 54-56
And see JOINT TORTFEASORS.
separate tortfeasors, between, 55

CONTRIBUTORY NEGLIGENCE.
See NEGLIGENCE.

CONVERSION,
adverse. dealing is essence of, 106
basis of plaintiff's right, 103-106
customs officials, goods seized by,

107
damages, principle in awarding,
399. 416, 417

destruction of goods, 107
detinue compared with, 111
And see DETINUB,
examples of, 103
finder of lost article may suein, 105

INDEX

CONVERSION—continued
gencrallv, 102 ef sea.
hire purchase, goods on, 103
hirer of goods may sue, 104
meaning, 102, 109
nature of, 106-110
plaintiff must be entitled to
immerdiate possession, 103
Police (Property) Act, 1897, effect
of order under, 103 7.
‘‘possession’’, meaning, 105
refusal to return goods, 107
trespass compared with, 103
wrongful delivery of goods, 107, 108
CONVICT,
may sue in tort, 46
CORPORATION,
action for defamation by, 284

charitable or ecclesiastical, limita-
tion in action for recovery of

land, 03 ~

liability for torts of directors and
agents, 50

malicious prosecution by, action
for, 329

ultra vires torts of, 50 n.

COSTS,

in slander action for unchastity,
293

joint tortfeasors, in actions against,
54

COURSE OF EMPLOYMENT,

employee not acting in, 244, 245,

256, 386, 388

torts committed in, 385 ef seq.
COW'S,

included in term “‘cattle”’, 263
CREDIT,

statements as to, 373
CRIME,

tort distinguished from, 13-15
CRIMINAL,

copvicted, may sue in tort, 46
CRIMINAL CONSPIRACY.

CONSPIRACY.

CRIMINAL OFFENCES,
slanders imputing, 292

CROWN,
bound by contribution provisions
between joint tortfeasors, 58
cannot sue for loss of services of
civil servant, 334
communications by Minister of, to
sovereign, are privileged, 307

See
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CROWN—continued
immunity of, in discharge of duties
of judicial nature, 31
limitation in action for recovery of
land, 93
may be sued in tort, 47, 48
servants, duty towards, 245

DAMAGES,
adultery, for, 337 n.
death extinguishesright of action,

59
aggravated, 399
aim of award of, 405
amenities of life, loss of, 407, 410
appeal against—
amount awarded by jury, 406 7.
judge's award, 406 1.
assessment of, 405 et seq.
calculation of, on death of plaintiff,
60, 61
compensation, not punishment, 411
contemptuous, 399
continuing torts, for; 421-422
conversion, for, generally, 109, 399
416, 417
deductions from, 412—-4I4
detinue, in, 417
exemplary, 400—-402
not awarded in defamation cases,
401 %,
not recoverable for deceased’s
estate, 60
fatal accidents, 432 éf seq.
fault as basis of, 13
general. 398, 406
inflation, effect of, 410
injunction, in lieu of, 426, 423
injuries to—
person, for, 405 et seq.
property, for, 414 et seq.
joint tortfeasors, against, 53
judge, assessment by, 406
jury, assessment by, 406
loss of expectation of life, for, 408,
410
malicious prosecution, for, 330
mental suffering, for, 10 7.
national insurance receipts, effect
of, 413
nervous shock, for, 164 7.
nominal, 393, 399
not a reward, 41T
pain and suffering, for, 406, 407,
408
personal property, injuries to, 415
prospective, 402
punitive, 13, 400

|
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DAMAGES—continued
purpose of, 405. 408, 409
real property, injuries to, 414
remoteness of e—
causation in relation to,
209 et seq.
contract and tort, in, 10 7.
foresceability, 418, 419
generally, 418 et seq.
negligence, in. Sec NEGLIGENCE.
“reasonable foresight’ may be
relevant, 163 n.
Wagon Mound, the, 150, 209 éf
seq., 418-420
seduction, for, 339
special, 398, 406
substantial, 399
taxation, incidence of, 4I1
theory of, 408, 409
unconsciousness, effect of, 407
vindictive, 400

18,

DAMNUM,
absque injuria, 4
meaning, 4

i DANGEROUS THINGS,

air-gun not dangerous per se, 192 #.

allurements to children, 236

bow and arrow not dangerous per
se, 192 7.

degree of care required in relation
to, 192 et seq.

Donoghue v. Stevensan, rule in, 214

explosives, 193

fire. See FIRE.

firearms, 193

gas, 194

generally, 192 ¢ seq.

hair-dye, 192 n.

inherently dangerous things, 192

intermediate examination, 216,
219, 220

land, 214, 219

manufacturer, etc., duty as to

goods that cannot be examined
before consumption, 216
not inherently dangerous, 2I5
person installing, care by, 194
poison, 193
things dangerous per se and sub
modo distinguished, 192, 215, 216
warning, effect of, 230

'DEATH,

effect of, on causes of action in
tort, 59-62

fatal accidents, legislation con-
cerning, 430 &# seq.
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DEATH-—continued
man, of, cannot be complained of
as injury, 429
statutory liability for causing, 430

suicide, claim where deceased
committed, 60 .
DECEIT,

careless mis-statement does
amount to fraud, 369

company prospectus, untrue state-
ments in, 373, 374

credit, statements as to, 373

damage, plaintif must
suffered, 372

directors and promoters of com-
panies, liability of, 373

false statement of fact by defend-
ant, 368

fraud, how established, 369

fraudulent, false statement must
be, 369, 370

generally, 368 ef seq.

intent, essential, 370

malicious falsehood distinguished
from, 358

neghgence cannot amount to fraud,
369, 370

omission from report, 368

opinion, statement of, not action-
able, 369

partial truth may
whole truth, 368

plaiutiff must have acted on false
statement, 371

principal and agent concerned in
frauds, 372

prospectus of company, persons
acting on, "370

silence may amount to fraud, 369

state of mind relevant, 369

true statement cannot be fraudu-
lent, 368

DEFAMATION,

amends, offer of, 321, 322

apology—
in mitigation of damages, 320
newspaper libels, 321
no defence at common law, 320

basis of liability for, 290

broa.dcastmg, by, 281 n.

contagious disease, slander imput-
ing, 292

corporation, of, 284

criminal offences, slanders imput-
ing, 292

death extinguishes rights of actiof
for, 59

dcfama.tory, what is, 282

not

have

misrepresent

INDEX

DEFAMATION—continued
definition, 281, 282, 283
disparagement of plaintifi in pro-

fession, etc., 293, 294
essence of, is attack on reputation,
283
exemplary damages not awarded,
401 7.
fair comment—
good faith, made in, 301
meaning, 301, 302
must not be distorted by malice,
302, 303, 306
plea of, 301 ef seq.
public interest, made in, 301
view must be honestly held, 302
forms of, 281
general considerations, 282
nature of, 282 ef seq.
impecuniousness or insolvency, im-
putations of, 284
innocent dissemination, 299, 300
publication, 321
innuendo—
generally, 285-28¢g
kinds of, 287, 288
meaning, 285, 286
pleading and proof of, 289
insanity, imputation of, 283
judicial proceedings absolutely pri-
vileged, 308
justification, plea of, 300
knowledge of defendant not rele-
vant to liability, 295
legitimate interest essential to
qualified privilege, 311
libel—
actionable per se, 281, 290
definition, 281, 283
generally, 281
See also L1BEL.
malice in relation to qualified
privilege, 314, 315, 392 %.
malicious falsehood distinguished
from, 358
meaning, 281, 283, 284
moral turpitude or
imputations of, 283
novel, liability of author, printer
and publisher, 298
parliamentary commissioner, pub-
lication by, absolutely privileged,
307
parliamentary proceedings abso-
lutely privileged, 307
police report, 308
privilege—
absolute, 306 ef seq.

dishonesty,
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DEFAMATION—continued
privileged—continued
generally, 306 et seq.
legitimate interest essential,
311, 312, 313
office routine protected by, 297
qualified, 308, 309 et seq.
malice destroys defence of, 310
reciprocity of interest essen-
tial, 310, 311, 315
wide publication may be ac-
corded, 316
privileged—
occasion, what is, 310
reports, 316 et seq.
public interest, what comments are
in, 305, 308 n.
publication—
by disclosure to agent, 297 7.
dictation to secretarv, etc., 297
in telegrams, postcards, etc., 297
intentional, 296
letter opened by third party, 298
not between husband and wife,
297
questions to be decided by—
judge, 282
jury, 282
reciprocity of interest essential to
qualified privilege, 310, 311, 315
repetition—
generally, 298-300
originator of slander may be
liable for, 300
slander—
actionable only on proof of
special-damage, 5, 281, 290
actual temporal loss must be
proved, 291
fair comment, plea of, 310 ef seq.
generally, 290 ef seq.
goods, 359
justification, 300
meaning, 281
originator may be liable for
repetition of, 300
special damage in actions for,
290, 29I
title, of, 359
transient form of, 281, 282
when actionable per se¢, 292, 293
And see SLANDER.
solicitor and client, communica-
tions privileged, 309
special damage in defamation, 290
291
state—
communications, absolute pri-
vilege applies to, 307, 308

DEFAMATION—continued
statement—
must be understood to refer to
plaintiff, 294—296
jma facie defamatory may be
innocent, 286
test of, 283
trade unions as plaintiffs, 284
unchastity, slander imputing, 293
unintentional, 321
wife of person defamed, disclosure
to, 297
DEFENDANT,
death of, 59
DEFINITIONS,
“Act of God"’, 276
“Act of State’’, 28
““assault”, 70
“battery’’, 71
‘“cattle”, 263, 265 n.
‘“conspiracy”, 354
“contributory negligence”’, 199
‘““conversion’’, 102, 109
**criminal conspiracy”’, 353
“damnum’’, 4, 5
““defamation’’, 281, 283, 284
‘‘detinue’’, 110
‘““discontinue’’, 95
““dispossession”’, 80, go
““false imprisonment’’, 72
“fault”, 199 n.
“fraud”, 369
“imprisonment’’, 72
“injuria”’, 4, 5
“land”’, 81
“libel”, 281, 283
“malice”, 24, 314, 358
‘““malicious falsehood ', 358
““malicious prosecution”, 323
‘*“mesne profits”’, go
‘““occupier”’, 225-227
‘“negligence”’, 188, 201
‘““negligent”’, 15
‘““neighbours”’, 162
‘““nuisance”’, 115
*“pollution”, 143
* possession”, 85, 98, 105
* poultry”’, 265 n.
‘“private nuisance”, 115, 116
‘“public nuisance”, 115, 146
“reasonable and probable cause”’,
325
‘“riparian’’, 140
‘“*slander’’, 281
‘‘stream”’, 140

‘“voluntary”, 15
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DELIVERY,

wrongful may amount to conver- |

sion, 107, 108

DENTIST,
negligence by, 12

DESTRUCTION,
goods of another, of, is conversion,
107

DETINUE,
. conversion compared with, 111
And see CONVERSION.
‘damages in, 417
meaning, 110
plaintifi's claim in, 111
trespass compared with, 111

DIPLOMATIC IMMUNITY,
generally, 29

DIRECTOR,

company, of, liability for untrue |

statements in prospectus, 373

DISABILITY,
limitation of actions,
disability, 446
DISPOSSESSION,
accruer of right of action, 94, 95
definition, 80, 9o
estoppel modifying rule as to proof
of title, 92
generally, Qo ef seq.
jus tertii, whether defendant may
plead, 92
limitation of actions, 93 é&f seq.
mesne profits, successful plaintiff
entitled to, oI
onus of proof of, 91 ! seq.
remedy for, oI

DISTRESS DAMAGE FEASANT,
animals must be fed and cared for,
89
generally, 88-90
no action for damages during, 89
purpose of seizure, 89
in exercise of right of, 101

effect of

wild animals, no application to, 89 |

DISTRESS FOR RENT, y
trespass in exercise of right of, o1
DITCHES, o P ek
nuisance by obstructing, 146 n.
DIVERSION, & -
water, of, dist
straction, 141 = .

erraea?

from ab-

|
:
|
\
|

|

|
|
1
i
i
|
|
0
|

i
l

l
|

DOGS,
animals
260
“peware of dog’ notice as proof
of scienter, 260

biting by, 260

chained, 261
but able to bite, 261

chasing game, 261

collision caused by, 266

dangerous, as nuisance, 146 7.

excluded from term ‘‘cattie’’, 203,
264

came injured by, sciemfer must be
proved, 265 7.

“harbouring "’ of dog, 268

position at common law, 264

sheep-worrying by, 101, 260
scienter must be proved, 265
shooting after, 101

statutory liability of owners of,

mansuetae mnaturae, 2s,

N 264, 265
tripping passer-by on pavement,
257
DONKEY,
included in term ‘‘cattle”, 263,
2635 n.
DRIVIXNG,
vehicles, of, vicarious liability
arising from, 379
ECCLESIASTICAL CORPORA-
: TION,

limitation in action for recovery of
land, 93

ELECTRICITY,
escape of, Rylands v. Fletcher tule,
270
installation of, is natural user of
land, 224

ELEPHANT,
animal ferae maturac, is, 259
tame but frightened, injury by, 259

EMPLOYER AND EMPLOYEE.
See MASTER AND SERVANT.

ENTICEMENT,
child, of, 336
death extinguishes rights of action
for, 59

‘o
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ESCAPE,
mischievous objects, of.
Ryranps v. FLETCEER.
ESTOPPEL,
dispossession cases, in, 92
EVIDENCE,
res ipsa loquilur as rule of, 205
EXCAVATIONS,
highway, in, 151
EXEMPLARY DAMAGES,
award of, 400 ef seq.
when not awardable, 402, 403
EXPLOSIVES,
damage by, Rylands ~. Fletcher
rule, 223, 270
inherently dangerous, 193
EXPOSURE,
person, of, as nuisance, 146 #.

See

FATR COMMENT. Sec DEFAMA-
TION.

FALSE IMPRISONMENT,
actionable per se, 72
constable may become liable for,

7. .
definition, 72, 73
duration may be short, 73
generally, 72, 73
“imprisonment ", mean‘ng, 72
restraint must be total, 73

FALSEHOOD.
FALSEHOOD.

FATAL ACCIDENTS,
legislation concerning, 430 f seg.
limitation of actions, 444

FAULT,
tortious liability based on, 13, 14, I5

FINDER,
lost article, of, rights of, 105

FIRE,
abatement of, 156
accidental, statutory
Liability, 224 e
common law liability was ““strict”,
222
dangerous per s¢, 222 o
entry upon another’s land to pre-
vent spread of, 82, 156 :
independent contractors dealing
with, strict liability, 224 .-
nuisance, as, 119 il
occupier’s liability, 223, 225

See MALICIOUS

limitation of

’
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FIRE—continued
Rylands . Fletcher, application of
rule in, 223

spread of, lability of defendant
for, 223

standard of care in dealing with,
222

statutory  provision regarding,
effect, 222 el seq.

things likely to cause, Rylands v.
Fletcher rule, 270, 271
use authorised by statute, 224

FIREARMS,
inherently dangerous, 193
FIRM,
lizbility of, for torts of partners,
392

| FISHING RIGHTS,

GOODS,

pollution action by owner of, 143
FOOT AND MOUTH DISEASE,
~ escape of virus, caused by, liability,
188
FOREIGN TORTS,
generally, 43, 44

FORESEEABILITY,

injury, of, 37, 162 el seq., 186-18¢8,

190, 209, 210, 211

| FORESHORE,

oil washed upon, 8¢

FRANCHISE,
disturbance of, 116 %.
FRAUD. And see DECEIT.
limitation of actions, 445
FRIENDLY SOCIETY,
may be sued in tort, 51 7.
GAMING-HOUSE,
nuisance by keeping, 146 7.
GAS,

escape of, Rylands v. Fletcher rule,

270
mains through another's land, 271

GENERAL DAMAGES,
compsa.red with special damages,
39 S

entry upon land to recover, 83
injury to, rights of action,
whom confined, 183 et seq.

ing Of, 361 et seg. And sec
PassING OFF.”
slander of, 359 - o
to. ~Sez.- TRESPASS  TO

to

GOODS. -
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GUEST, :
/  cannot sue in nnisance, 26

GUN,
pointing, an assault, 70

HAIR-DYE,
inherently dangerous, 192 n.

HARBOURING, .
dog, 268
servant, child, wife, etc., of, 336
suggested reform, 342

HIGHWAY,
access to—
interference with, 145
loss of custom by obstruction of,
152
animals on. See ANIMALS.
authority, 153, 154
car breaking down on, 147
unlighted, on, 149
danger on, 151
dedication of—
is subject to existing defects etc.,

153
owner retaining possession of
land, 86
disrepair of premises abutting on,
130, 131 f

excavations in, 151

noisy vehicles on, 148

nuisances in respect of, 151 e seq.

obstruction—

* as nuisance, 146 .
generally, 151
need not be insuperable or total,
151

reasonable, must be tolerated, 147
vehicle as, 151

projections over, 15I

queue, obstruction by, 151, 153

repair of, not permissible form of
abatement, 155 7.

right of public to pass and repass,
81

smoke damaging vehicle on, 149

trespass to, generally, 81

unreasonable user of, as public
nuisance, 148

vans, unloading of, 147

vehicle obstructing, 151

HIGHWAY AUTHORITY,
immunity of, 153
liability of, 153, 154

HIRE PURCHASE,
conversion of goods, 103

HIRER,
goods, of, may sue in conversion,
104
wrongfully disposing of goods, 104
HORSES,

animals mansuetae naturae, as, 260
injury by, on right of way, 262

HOSPITAL,
vicarious liability of authorities
for acts of statf, 381

HOUSE,
furnished, lease of, implied con-
ditions, 181

leasing or buying, application of
rule caveat emptor, 179

“tumble-down”, no law against
letting, 181

HUSBAND AND WIFE,
chastisement not legally justified,
76
consortium—
husband’s actiou for loss of, 335
suggested reform, 341
wife has no similar action, 335"
disclosure of defamatory matter,
297, 298
enticement of husband, 337
wife, 336
questions as to title to or possession
of property, 46
when able to sue each other, 46, 47

IMMUNITY,

Act of State conferring, from
liability for tort, 28-30

conspiracy proceedings, from, in
trade disputes, 356

diplomatic, generally, 29

highway authorities, of, 153

judicial officers, etc. 30-32

landlords and vendors, of, as to
defects in property, 179-181

statute, by, from liability for tort,
26-28

the Queen, 48

INDEMNITY,
joint tortfeasor, from, 57, 58

INDEPENDENT CONTRACTORS,
‘““collateral” negligence of, 393,
396, 397
‘““extra hazardous’’ work, employer
responsible where, 396
liability for, generally, 393 ¢¢ seq.
meaning, 393
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INDEPENDENT CONTRACTORS
—connnued
nuisance by, employer may be
liable for, 132, 133
premises left in dangerous con-
dition, 218, 220
torts of, when employer liable,
303 et seq.
INEVITABLE ACCIDENT,
exemption from liability through,
generally, 16
mistake distinguished from, 16
trespass may be excused by, 82

INEVITABLE NECESSITY,
as defence to claim in tort, 16

INFANTS,
breach of contract by, action not to
be framed in tort, 48, 49
en venire sa mére, 46 n.
fraudulent representation by, 49
liability of, special considerations,
48, 49
may sue and be sued in tort, 46,
4
next friend, representation by,
46 n.
punishment by parents or teachers,

7
And see CHILD.
INFECTION,
escape of virus, liability for, 188
nuisance by spread of, 146 n.

INJUNCTION,
conditions under which granted,
4247¢! seq.
damages in lieu of, 426
discretionary powers of court to

grant, 424
history of, 423, 424
interlocutory, 423

mandatory, 423

meaning, 423

rerpetual, 423

prohibitory, 423

g4ia timet action, 426

suspension of operation of, 427

trade union, against, 52

“vexatious action, against, 332

when may be granted, 423

will not be granted where va.m, 424
INJURIA,

meaning, 3

sine damno, 3, 5-8 .
INNUENDO,

in defamation, 285289 | ..

And see DEFAMATION. i

459
INSURANCE,
national, employees’ statutory
rights of, 239
INTENTION,
motive distinguished from, 23
INTERFERENCE WITH CON-

TRACTUAL RELATIONS,
contracts of employment, 348
damage must be proved, 344
generally, 343 ¢! seq.
inducement, generalb 345, 346
inducing breach by unlawful act,

346
interference, forms of, 345-349
intimidation, by. See INTIMIDA-

TION.

**justification”’, what is, 344
knowledge and intention are essen-

tials, 344
“malice’”” need not be established,
344

rendering performance physically
impossible, 345 X

INTIMIDATION,
actionable wrong, 343, 350
contract, threat to break, 350, 351
generally, 350 ef seq.
trade dispute, in ‘furtherance of,

352

INVITEE,

common law, at, 227 n.

JOINT TORTFEASORS,
contribution between—
amount within discretion of
court, 56
common law, former position at,

4

court’s power to direct complete
indemnity, 57

Crown, position of, 58

generally, 54-56

just and equn:able must be, 56

limitation of actions, effect, 55,

. 441

statutory provisions, 54—56
costs in actions against, 54
covenant not to sue one, effect, 54
damages against, restriction against
excess of, 53
generally, 52 e seq.
indemnity of one by another—
common liw, 57"

‘ innocent party h@snght of 57, 58
master and servant, 57
principal and agent,
statute, 51 adls....

fote N
oo dhp T Vs
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JOINT TORTFEASORS—continued
judgment against one no bar to
dction against others, 53
master and servant as, 53 .
multiplicity of claims against, 53,

54
release of one releases all, 54
single cause of action arises against,
53

JUDGE, ==
assessment of damages by, 406
authority of, to order arrest or

imprisonment, 76-79
immunity of, in exercise of judicial
office, 30—-32

JUDICIAL PROCEEDINGS,
absolute privilege applies to, 308

JURY,
assessment of damage by, 406
judicial immunity of, 31

JUS TERTII,
bailee cannot normally set up,
104 n.
cannot be set up by trespasser, 86
dispossession cases, 92
trespass to goods, defence not
available in claim for, 97, 98 7.

JUSTIFICATIJON,
plea of, in defamation cases, 300

LAND,
dangerous condition, in, 214, 219
includes things fixed to it, 81
support for. See SUPPORT.

trespass to. See TRESPASS TO
LAND.
LANDLORD,

entry upon land to distrain, etc., 82

immunity from liability for defects
in property, 172-182

liability for nuisance, 131

LEASE,
““tumble-down '’ house, of, 181
LETTERS,
publication of defamatory matter,
297, 298

LIBEL. And see DEFAMATION.
actionable per se, 281, 290
broadcasting, by, 281 n.
crime as well as tort, 282 7.
definition, 281, 290
effigy, making of, 281
fair comment, plea of, 30I ¢ seq.

INDEX

LIBEL—continued
film sound-track, on, 281
justification, 300
newspaper, in, 321
permanent form of, 281, 291

LICENSEE,
common law, at, 227 n.

LIEN,
repairer’s, acquisition of, 112 n.

LIGHT,
right to—

acquisition by grant or prescrip-
tion, 137

amount of light to which plaintiff
entitled, 137

application to particular win-
dows, 137

exceptional light
claimed, 138

from two directions, 138 " -

injunction to enforce, 138

interference with, 137-139

locality not factor in, 138

not natural right but in nature of
easement, 137

not right to view, 137

“ordinariness’’ as standard, 137

LIMITATION OF ACTIONS,

aircraft accidents, in relation to,
437

commencement of limitation, 441

“concealed fraud”, 445

contribution between tortfeasors,
55, 441

disability, 446

dispossession cases, 93-96

fraud, 445

lack of knowledge, 443

ordinary period of, 440

special periods of, 441

LOCALITY,
as factor in nuisance, 122
irrelevant where physical damage
caused, 122 n.

LODGER,
cannot sue in nuisance, 126

LOSS OF EXPECTATION OF
LIFE,
damages for, 408

LOST PROPERTY,
conversion by refusal to return, 107
finder's rights, 105
private land, found on, 105
taking possession no trespass, 101

cannot be
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MAINTENANCE,
tort of, abolition, 332
MALICE,
contractual rights, in exercise of,
24 n.
defamation, in relation to, 302,
305, 306

element of liability, 23, 24
ingredient in malicious prosecution,
328, 329
And see\aL1C1OUS PROSECUTION.
malicious arrest, 7 7.
meanings of, 24, 314, 358
need not be proved to establish
conspiracy, 354, 355
one partner, by, 314 7., 392 %.
qualified privilege, relevance to,
314, 315

MALICIOUS FALSEHOOD,

deceit distinguished from, 358

defamation distinguished from, 358

definition, 358 -

generally, 358 ef seq.

malice must be established in, 358

pecuniary interest, is attack upon,
358

“puffing”’ superiority of wares not
normally actionable, 359

slander of title and goods, 359

special damage need not usually be

proved, 359

MALICIOUS PROSECUTION,

arrest or imprisonment is not, 323
corporation, action against, 328
damage must have resulted to
plaintiff, 330
defendant must have been insti-
gator, 324
essential elements of, 323
bonest belief, 325-327
judicial process must be set in
motion, 323
malice—
as ingredient of, 328, 329
burden of establishing lies upon
plaintiff, 328 -
examples of, 328 .
meaning, 328
meaning, 323 § 5 Ly
must be criminal proceeding, 323
prosecution, failure of, 329
reasonable and probable cause—
definition, 325 oan
plaintifi must establish absence
+of, 324 ; - -
torts analogous.to, 331, 832 -5
wrongful instigation of arrest, for,

MANUFACTURER,
duty where selling goods mot
subject to further examination,
216
negligence of, employer not liable
for, 244
not independent contractor, 393 %.

MANURE,
nuisance arising from, 257
MASTER,
apprentice, of, power to punish, 76
ship of, power to confine person on
board, 76
servant of owners, is, 381 7.

MASTER AND SERVANT,
common employment, former doc-
trine of, 240
course - of employment, torts
committed in, 385 ef seq.
Crown, servants of, 245
emplovees working on another’s
premises, 241
emplover—
negligence of, 240, 241
obligations of are personal to
him, 244 )
enticement of servant, 336
equipment, employer’s obligation
in respect of, 240, 244
indemnity between, 57
foint tortfeasors, as, 53
master not insurer of servant’s
safety, 239 #.
- obligation of master to servant,
generally, 238 ef seq.
property in custody of servant, 98
safe system of working must be
deviced, 241
scope of employer's obligation, 239
servant—
acting for own benefit, 388
committing forbidden act, 389
crimninal acts by, liability for, 389
duty of care of, 246
examples of, 381 =.
keeping “pet, master not
responsible, 268 :
lent by employer to third person,
383
course of employment, not
—aggnsin-=44ua4s,=56.38&
3 PR S BT P
master lable for “tort of, 387

elseq. . -
Si€ e not;gn":ble for tort of,
T
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MASTER AND SERVANT—con-

tinued

servant—continued
who is, 333, 334, 380 ¢t seq.

service, loss of—
courts not willing to extend scope

of action for, 335

generally, 333-335 .
historical basis of claim for, 333-
no action where servant killed,

33 n. :
suggested reform, 340-342

writ per quod servilium amisit,

333

staff, competent, employer’s obli-
gation to provide, 240

statutory obligations of employer
usually strict, 239

vicarious liability of  master
generally, 380 ¢t seq.

volenti non fit injuria, application of
maxim, 245

MESNE PROFITS,
defined, 90
successful plaintiff® in possession
action entitled to, 90

MISFEASANCE,
highway authorities, of, 153
trespass ab initio through, 83, 84

MISSTATEMENT,
negligent—
action may lie, 170, 17T ¢t seq.
contract resulting from, 178
not generally actionable, 170
exceptions, 170, 171, 178
Misrepresentation  Act, 1967,
effect of, 178
reliance placed on person
making, 177
special skill, by person having,
173-177
MISTAKE,
does not excuse trespass, 82
inevitable accident distinguished
from, 16
trespass to goods, does not excuse,
100
MONKEY,
animal ferae naturas, is, 259
plaintiff bitten by, 259
MOTIVE,
effect on liability in tort, 23, 25
improper, 23,24
intention and, distinguished, 23
MOTOR VEHICLES. Se¢ VEHICLES.

NAME,
company, of, is not ‘‘real’’, 366 .
passing off by use of, 361 et seq.

NATIONAL INSURANCE,
receipt of benefits, effect on award
of damages, 413, 434

NECESSITY,
exceptional risks taken under
compulsion of, 195
NEGLIGENCE,
abnormal precautions, when neces-
sary, 191
animals involved in acts of, 257
And see ANIMALS.
architect, by, 10 n., IT
bailee, by, 12
barrister, by, 32
breach of duty, 188 et seq.
care, degree of— -
bears proportion to risk involved,
168
factors affecting—
cost of prevention, 196
known characteristics of plain-
tiff, 194 :
necessity, 195
public interest, 196
seriousness of risk involved,

191

must be high where children
concerned, 195

varies according to circum-
stances, 191, 202

care, duty of—
~— " based upon probabilities, 163

building contractors, 182

contractual obligation, as to, 9—
12

criticism of ‘‘neighbour’” test,
163

general conception, 161

generally, 160 ef seq.

likelihood of injury must be
reasonably foreseeable, 165,
166, 167

nervous shock cases, in, 164-167

occupier’s, 228

professional services, as to, 9,
10 7., II

“proximity*” or * neighbour”
test, 162 n.

qualification of rule, 168

scope, 160 ef seq.

servant’s, 246

when great risk involved, 168

care, standard of—

amateur doing work of expert,

189, 190



NEGLIG E.\'CE—commued

INDEX
| NEGLIG ENCE—continueq

care, standard of—continueq

contributory negligence, in, 20,
degree of risk, 168 |
generally, 188 ¢ seq. |
that of ordinary reasonable man, |
18¢g ‘,
causation, element of, 15 |
Characteristics of party exposed to i
Tisk, 194 ,’
qualified, 169 |
chattels, injury to, rights of action, i
to whom confined, 183 et seq. |
|

conduct of defendant causing |
injury, proof of, 18 !
contributory— i
apportionment of blame essential |
where, 200 r

Causation, problems of, 201 |
definition, 199 |
“fault ", meaning, 19g, 200 ” !
former common law ryle, 199 |
generally, 199 ef seq. |
issue of "' responsibility ', 200
“negligence ”, meaning in rela- ’
tion to, 201 |
sharing of responsibility, |
generally, 200 i
Standard of care, test for, 202 I
cost of prevention of damage 196— |
199
dangerous chattels, etc. See /
Dancerous THiNGs.
definition, 158, 188, 201 [
dentist, by, 12 |
fre.  See Fire, |
ior&seeabih‘ry of injury, 37, 162 el
‘seg., 186-188, 190, 209, 210, 2171
general principles, ; 58 et seq.
goods, injury ‘to, rights of action,
to whom confined, 183 ¢f seq.
higbwa_v authority, by, 153, 154
implied consent t¢ risk of injury by,
34 el seg.
injury ap element in, 158
landlordgs, immunity from Lability
for defects in property, 179-182
Limitation of actions, 443. Apg
see LIMITATION oF ACTIONS.
master’s obligation to servant, 238
And see MASTER aND SERVANT.
misstatement, negligent—
action may lie, 170, 171,178 ¢¢ seg.

contract x{su!hng from, 178¢
Act, - 1967,

strepmentation
effect of, 158
not, generally actionable, 170
reliance  placed on-  person
making, 177 .

463

misstatement, neghigent—continyeq
Special skill, by person having,
173 el seg.
necessity, compulsion of, 195
neighbours, defined, 162
nervous shock, causing, 164—1 67
novUS actus z'ntcrvmicns, effect, 18
Duisance compared with, 124 n.
OcCcupiers of Premises and stryc-
tures, by, 225 ¢ seq.
And see Occupikkgs.
particular aspects of, 214 et seq.
Plaintiffs’ owp conduct, effect of,
18, 19
Professional persons, by, 104, 1;
12, 32
Proof of, 203 ¢ seg.

DProperty, damage 1g, rights of
action, 183

public interest, acts necessary in,
196

railway 2uthority, by 12
reasomabie foresxght, 190
inference, what amounts
to, 204
Témoteness of damage—
direct consequences, 209
foreseeability, 186188, 209, 210,
211
generally, 209 ¢f Seq., 418 et segq.
Tescue cases, 211
unforesesable injury, different
type, 21 3
Same type,
212
Wagon Moung, principle of, 2171
el seq., 418 et seq.
Yes ipsa loguituy—
€xample, 207
generally, 206
1s question of law, 206
only applicable in absence of
€xplanation, 207
Where true cause of injury
known, 207
Tights of action confined to those
with Proprietary or Possessory
Tight, 182 ¢ seq.
risk, degree of, 197 ¢f seq.
shock in relation to, xgz
saolicitor, by, 1o %, 11, 32 -
State of mind legally irrelevant, I58
159 ’
"statutory", 247 o e
Stockbroker, by, 1on., 11 pais,
the person, in, 6870,

university teacher, by, Y il

3 A ‘:82’1.
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NUTSANCE——«:Winuad
private—

NEGLIGENCE—-ooanuad
anskilled  person undertaking
skilled work, 196
vehicles. See VEHICLES.
vendors, immunity from liability,
179 et seq. 1

NEIGHBOURHOOD,
character of—
as factor in nuisance, 122
irrelevant where physical damage-
caused, 122 n.

NEIGHBOURS,
definition, 162
law of nuisance as between, Y7 |
““peighbour’” test in negligence, |

162 et seq.

NERVOUS SHOCK,
cause of action may arise from, 164—

167
foreseeability of, 165-167

NEWSPAPERS,
libels in, 321

NOISE,
. nuisance by—
generally, 117, I2I
in noisy locality, 122
public nuisangg, as, 147

NOMINAL DAMAGES,
distinguished from normal or
“substantial’’ damages, 398, 399

NOVA CAUSA INTER VENIENS,
act reasonably foreseeable, 22
dangerous situation, in, 22
defendant not liable for damage

due to, 19
instinctive action, 21
liability for damage arising from,
18 et seq.
plaintiff’s act as, 19
third party, act of, 20
% g

NOVEL, ;

defamatory, liability of author,
printer and publisher, 2 8

NOVUSACTUSINTERVENIENS.
effect in  negligence action,
generally, 18 ¢f s€q.

NUISANCE,
abatement of, 153 & s¢q-
And see ABATEMENT.
aircraft, statutory protection of, 81
meaning, 115

abnormal sensitivity of plaintiff,
122
act must be continuous or re-
petitive, 120
unusual or exces-
sive, 119
adoption of, 129
claim cannot be based solely on
personal injury, 124 7.
continuance of, 129

damage must generally be
proved, 123
distinguished from public

nuisance, 147, 149
elements of liability, I 16 et seq.
examples of, 116
guest, lodger, etc., not competent
as plaintiff, 126
independent contractors causing,
132
injury must affect use or enjoy-
ment of land, 124
intention and lack of care, 120
interference—
an essential of, 116
need not be on neighbouring
land, 124, 125
with particular rights. See AIR;
Hicuway; LIGHT; RIGHTS
oF Way; SUPPQRT; WATER.
landlord’s liability, 131
liability for creation or authorisa-
tion, 127
limitation of actions, 443. And
-~ See LIMITATION OF ACTIONS.
locality, character of, 122
meaning, 115, 116
member of occupier’s family not
competent plaintiff, 126
must be unlawful, 117 et seq-
negligence compared with, 124 7.
parties to actions for, 125 ¢f sed-
permitting state of affairs giving
rise to, 128
plaintiff coming to nuisance 0o
defence, 123
cription may give right to
continue, 125
ublic interest no defence to, 123
relating to incorporeal property,
134 et seq.
% responsibility for, 126
reversioner may sue for per
manent damage, 126
strict liability for creation of, 127
tenant in occupation as plaintiff,
125
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NUISANCE—continued
public—

continuity or repetition not
necessary element of, 147

damage must be—
direct, 150
peculiar to plaintiff, 140-151

defined, 146

dxstmgmshed from private puis-
ance, 147, 149

examples of, 146 n.
‘give and take " rule, 147, 148

highway nuisances. See HiGu-
WAY. :

1s crime punishable by indict-
ment, 146

liability of highway authorities |

for, 153
And see HIGHWAY.
meaning, 115, 146
nature of, 146-149 "
personal injuries sufficient
ground for claim in, 147
prescriptive right to commit
cannot be acquired, 147
public, section must be afiected
by, 147
reasonable obstruction of high-
way must be tolerated, 147
right ‘of action for, 149
spemal damage to individual
caused by, 149-151
statutory or common law, 146
unreasonable user of highway,
148

OBSTRUCTION,
highway, of. See Hicawavy.

OCCUPIERS,
child vlsxtors duty towards 236—
238
duty of care of, 227 -
independent contractcns employed
by, 229
liability for fire, 223, 225
m , 225-22 L
nature of obligation of, 228
persons entering premises' by con-
tract with, obh_gat:on’to‘ 228,
230, 231
statutory liability’ oi. 227“‘“-‘
traps must not be set by, 2333a:
trespassers, - obligations - ‘towards, -
. 232¢f seq. N
visitors, duty towards, 2277
warning by, may- aboolvd’ﬂfmm
Liability to v!.sltors, z3o .

u“

~Ee e
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OIL,
washed upon foreshore, 8o

OUSTER. See DISPOSSESSION.

PARENT,
action by,
child, 335
enticement action by,

for loss of services of

|

| 336

' meaning, in fatal accidents legisla-
; tion, 432

i punishment of child or young
| person by, 76

|

!

{

|

|

seduction action by, 337 e/ seq.

| PARLIAMENTARY COMMIS-
SIONER,

publications by, absolutely
privileged, 307
, PARLIAMENTARY PROCEED-
INGS,
absolute privilege applies to, 307
PARTIES,
to actions in tort, 46 ef seq. -
PARTNER,

| indemnity granted to, by statute,

‘ 57

l liability of firm for torts of, 392

malicious defarhation by one,
314 7., 302 n.

PASSING OFF,
appearance or quality,
362
champagne, 363
company has no ‘“real” name, 366
general designation, proper name
becoming, 363
innocent, damages may be only
nominal, 363 %.
meaning, 361 -
name, assumed, 365, 366
or description, .by, 361, 364,
365, 366
principle o‘isort of, 361
roof, what isnecessary, 3
gght must <be &ctabhshed by
plaintiff, 362
trade marks, mtutory ptotactnon
of 364,L
PAVEMENT \l‘.d g 2
obsb-ncnngnb xhoardxpgsgxn

PERSONS OF UNSOUNDZMIND,

habih of, for torts, 4g - i
‘g ba¥bF "§EEidHs > funs when

445,447

by, 361,

A2 b Cifecant o
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PERSONAL REPRESENTA-
TIVES,
* possession by relation” of, 99
PIGEONS,
may be killed by landowner, 89
PIGS, )
included in term
265 ».
PLAINTIFF,
death of, 59
PLEDGE,
pledgee wrongfully disposing of
goods, 104
POISON,
berries, child eating, 236
inherently dangerous, 193

POLICE,
cannot sue for loss of services of
policeman, 334
entry with search warrant, 227
trespass, as, 228
report, whether pri%ileged, 308

POLLUTION,
meaning, 143
percolating water, of, 143
reasonableness ‘not material, 143
right to pollute may be acquired,

143 7.

streams, of, generally, 143
well, of, 145

POSSESSION,
actual, sufficient to sustain action
of trespass, 86, 88
as basis of claim for trespass to
. goods, 97,98
by relation, doctrine of, 91
executor or administrator,
divided, 86
excludes mere use of property, 85
meaning, 85,05,
wrongful taking or
DI1SPOSSESSION."
POSTCARD, fzg
publication of defafatory matter
on, 297
POULTRY, -
chased by cat, 261
definition, 265 n.
included in term ‘‘cattle”’, 263
statutory liability of dog-owner
for injury to, 265
PRESCRIPTION,
period of, 125 7.

“cattle’”, 263,

of, 99

keeping.  See

'RECAPTION,

right to continue nuisance

may be”
acquired by, 125

INDEX

PRINCIPAL AND AGENT.
AGENT. ~

See

- PRISONER,

may sue in tort, 46

PRIVATE NUISANCE.
NUISANCE.

PRIVILEGE,
in defamation proceediny, 306 ¢t s¢4-
And see DEFAMATION.
PROMOTER,
company, of, liability for untrue
statements in prospectus, 373
374
PROSPECTUS,
company, fraudulent, 373, 374
untrue statements in, lLabiity of
directors and promoters, 373, 374

PUBLIC NUISANCE.
See NUISANCE.

PUBLICATION,
what amounts to, in defamation
cases, 296, 297, 298

“PUFFING”,
not normally actionable, 359

See

QUALIFIED PRIVILEGE,
defamation proceedings, in, 309
- et seq.
reports subject to, 316, 317 et seq-

QUEEN,
may not be sued, 48

QUEUE, .
obstruction of access to highway

by, 151, 153

RAILWAY,
as allurement to children, 2 36
authority, negligence by, 12

carriage door, leaving open, 167

animal mansuelae naturae, as, 260
generally, 113
meaning, 113
reasonable force,

RELEASE,
joint tortfeasors, of, 54

REMOTENESS OF DAMAGE,
generally, 418 &é seq.
And see DAMAGES.

use of, 113

kN
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REPETITION,

defamatory matter, of, 298-300
REPLEVIN,

generally, 113

jurisdiction, 114

purpose of remedy, 113

when action lies, 113
REPORTER,

servant of newspaper, is, 381 #%.

RES IPSA LOQUITUR,
principle explained, 206
And see NEGLIGENCE.

whether applicable as between
consurner and manufacturer,
221 7.
RESCUE,
principle applicable to cases of, 36,
37, 41 ‘
REVERSIONER,

may sue in trespass, 86

RIGHTS OF WAY,
acquisition by grant or prescrip-
tion, 144
customary, 144 %.
damage to surface, 144
excessive user of, 144
obstruction of, 135, 144
private, interference with, 144, 145

“RING",

conspiracy cannot be claimed
against, 355
RIPARIAN OWNER. Sec WATER.
RISK,

assumption of, See VOLENTI NON

FIT INJURIA.

KUBBISH,
nujbance by accumnulating, 146 x.
ANDS v. FLETCHER,
rule in—

Act of God exempts from lia-
bility, 19 %., 276, 277 )
act of stranger as excuse to

liability under, 20 »n., 277, 278
““ collecting and keeping "’ objects
on land, 273 J
consent of plaintiff may excuse
from Lability, 278 " « ..
damage mpst_ be natural con-
sequence of escape, 273, 275
““escape”’ ‘essential to liabihity,
w275 St

& . naadth
meaning of, 271 ~.. |

mépt\ons to, 27621

ST

LF ANLS
TR

| . loss of, 333—336,
ey A

R A
b ey
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RYLANDS v. FLETCHER,—con-
tinued
gas and water mains through
another’s land, 271
generally, 269
limits of, 271-275
‘““natural’’ user—
examples of, 272, 273
injury from, 275
" “non-natural’’ user, examples,
272, 273
nuisance compared with liability
under, 274
objects to which applicable, 270
plaintifis’ default excuses from
liability, 275, 276
stated, 270
statutory authority
from, 280
strict liability, 269

SAFE SYSTEM OF WORKING,
employer's duty to devise, 241, 243

SGIENTER,
rule applicable to animals sum-
marised, 258

SEDUCTION, y
consent not necessarily implied,
338 n.
damages awardable for, 339
may be aggravated by cop-
duct, 339
daughter, of, basis of claim for,
337339 :
death extinguishes rights of action,
59, 339 .
essentials of liability, 338
misconduct of parent may forfeit
right of action, 339
seducer not liable if not father to
child, 338 %#. ¥
servant, of, mastec has right of
action, 337, 338
““service”, loss of, 338, 339, 340

t is, 338, 339
suggested 0, 341

SELF-DEFENCE,
~ battery, in case of,74
SERVANT. See MASTER AND
SERVANT. i

SERVICE, “¢ = -

excepting

338-340
{nd s26 MASTER AND SERVANT.
sednction action’ is'based ‘on loss

TR RER S
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SEWAGE,
escape of, Rylands v. Fletcher rule,
270
SEWERS,
nuisance by dangerous condition of,
146 n.

SHEEP,
animals mansuetas naturae, as, 260
included in term ‘‘cattle”, 263,
265 n.
infected, trespass by, 263

SHEEP-WORRYING,
statutory liability of dog-owner,
265
And see ANIMALS; DoGs.

SHERIFF'S OFFICER,
right of entry to levy execution, 32

SHIP,
master of.

SHOCK,
nervous, may give rise to cause of
action, 164

SLANDER. And see DEFAMATION.
actionable only on proof of special
damage, 5, 281, 290
actual temporal loss must generally
be proved, 291
fair comment!, plea of, 301 et seq.
generally, 290 e seq.
goods, of, 359
justification, 300
meaning, 281
originator may be liable for
repetition, 300
special damage in actions for, 290,
291 .
title, of, 359 :
transient form of, 281, 291
when actionable per se—
imputing—
contagious disease, 292
criminal offences, 292

See MASTER.

unchastity in wgman, 293
words within ation Act,
1952...293
SMOKE,
nuisance by discharge of, 117, 149,
152 n.
SOLICITOR,

careless misstatement by, 173, 174
communications between client

and, are privileged, 309
negligence by, 10%., II

SPECIAL DAMAGES,
compared with generaldamages, 398

INDEX

SPEED LIMIT,
police officer exceeding, 26 .

SPORT,
inevitable dangers incident to, 34,
35, 40

SPOUSE. See HUSBAND AND WIFE

STATUTORY AUTHORITY,
immunity from tortious liability
by, 26, 27

STATUTORY DUTY,
absolute duties, 254
breach of—
causation in relation to, 17, 13
generally, 247 et seq.
injunction claimed by plaintiff,

249 !

limitation of actions, 443. = And
see LIMITATION OF ACTIONS.

no presumption of plaintiff’s
right of action, 251

onus of proof, 255

penalty may be imposed by Act,

249

plaintiff must establish injury,
247, 248

plaintiff's  injury must come

within “mischief” of Act, 252

plaintiff's injury need not be
precisely of kind specified in
Act, 252

presumption of plaintifi’s right
of action, 251

rules for determining intention
of statute, 248-251

treatment as offence, 249

when actionable as tort, 247 et s€q.

common law duty compared with,

254
delegation of, 254

STOCKBROKER,
negligence by, 11

STRANGER,
act of, excusing liability under
Rylands v. Fletcher rule, 277,
278

STREAM,
abstraction of water from, 141
And see WATER.
diversion of, 141
interference with flow of, 142
meaning, 141
pollution of, 143
rights of riparian owners, I41, 142



INDEX
TORT—continusd

SUBSIDENCE,
actions for, 135
subterranean percolating water the
cause of, 135
SUICIDE,
claim where deceased committed,
60 u.
SUPPORTE;
buildings, for—
acquisition by grant or prescrip-
tion, 135, 136
not natural but acquired right,
135
interference with right to, 134 e? seg.
land, for—
patural right, 135
nuisance by removal of, 135
right to withdraw, 135, 136
withdrawal causing damage to
buildings, 135
subsidences, generally, 133
SURGERY,
unquahﬁed person
196

undertakin ;5

TAXATION,
incidence of, in award of damages,
411
TEACHER,
_ punishment by, 76
ofiences committed out of school,
76 n.
TELEGRAM,
publication of defamatory matter
in, 297
TELEVISION,
interference with reception not
nuisance, 118, 123
TESTIMONIAL,
qualified privilege where person
supplies, 312
THREATS. See INTIMIDATION.

TITLE,
slander of, 359

~TORT, .
causal element in, 17 & saq
-~ committed abroad, 43, 44~
. continuing, damages for, 421 &f seqg.
H conuactd:sbngxushed from,Bclseq
r crime distinguished from, 13-15.
? . definition, 3, 6 . ~uy e w L s

v igmt and sepﬁnti;r‘szq- 9 ;.,*.’7“
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nature of, 3 ef seq.
parties to actions in, 46 ef seq.
quasi-contract compared with, 9
relationship between contract and,
8 et seq.
voluntary act, 15
waiver of, 437 ef seq.
TRADE DISPUTE,
statutory immunity from
spiracy proceedings, 356
TRADE MARKS,
statutory protection of, 364

con-

TRADE UNION,

contract, may be made liable in,
51 n.

intimidation by, 351-352

may not be sued in tort, 5I, 52
sue in registered name, 52

position of, generally, 51, 52

threat to strike, 351

TRAIN, .
allurement to children, as, 236
TRAPS,
dangerous, must not be set for
trespassers, 233
TREE,

abatement of nuisance by cutting
branches of, 156
x}croachment of roots or branches,
2116
overhanging, Rylands v. Fletcher
rule, 270
TRESPASS, " *
origin of action in, 14
TRESPASS TO GOODS,
act must be direct not indirect, 100
actionable per se, 100
basis of plaintiff's s right, 97—99
conversion compared with, 103
damage Dot essential to cause of

action, §
defence of_ person or property
justifies,
detinue col ed with, 110, ITIX

distress as defence to action far, 101
examples of, 100, 101
fault, whether essential to, 15, 16
generally, 97
Fus lcrtu defendant canfiot set up,
: 97, 9 ”n. -
lega.l right or procas ]ushﬁa, 101
meaning, JOO -, L., . =i .o
~__mistake no excuse, 300 + - "2 .-
- possession, pla.mhés chxmmnstbe
=3 basedon,qyw. «-ft- D9 -

"f’b§ «‘t:-,
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»J»-»»ASS'UIO‘ m._” :

:ab initi, 83-85 -

TRESPASS” 0 THE

actionable per ss, 80 R
actual * i sufficient
‘- ‘sustain action, 86, 88
air-space above land, 81
animals, by, 89
“by relation”’, 91~
cattle, by. See CATTLE.
_child as trespasser, 237
damage not essential
action, 5
defined, 80
distress damage feasant, 88-g0
divided possession, 86
ejection, 88
fault, whether essential to, 15
force not justified even if entry as
of right, 87
forms of, 80, 81
highway, trespass to, 81
And see HIGHWAY.
inevitable accident may excuse, 82
jus lertii cannot be set up by tres-
passer, 86
‘“land”’, meaning, 81
situated abrdad, 43, 44
leave and licence of owner nega-
tives trespass, 82
long acquiescence in acts of tres-

pass, effect, 235 )
mistake no excuse, 82 '."
nature of, 80-83.. wm-~
occupiers’ obligationstowards tres-
passers, 232-335tws
plaintifis’ rights; 84, ¢ sed
* possession ™, mea%“ ng, 8
possessor rather than owner is
plaintiff, 85 -
reasonable deterrent, trespasser
injured by,'233 -
remedies othégithan action, 88—90
reversioner midy sue, 86
special defences to action for, 82
subsoil, tre to, 81
trespasser—s-‘p %0 B
definition, 232"
may. become lawful visitor by
consent, 232
occupier’s acquiescence in pre-
sence of, 232 °
presence foreseen, dutywhere, 233
user of land beyond - authorised
purpose, 8o, 81 Syl el
“visitor’’, by 228 ~ § UL
i PERSON.
© And -seé ' ASSAULT; BATTERY;
FALSE IMPRISONMENT.
actionable only if unjustifiable, 74

©

to

to cause of

-:t’i_, ]
£

INDEX

TRESPASS TO THE
—comnued
burden of proof, 68, 69, 70 n.
damage not essential to cause of
action, § '
fault essential to liability, 15
force, use of, excessive, 75, 76
when justified, 74, 75
forms of trespass, 68
- generally. 67 et seq.
historical notes on, 67 n.
injury must bedirect and forcible, 67
justification of, 74-79
defence of person or property, 74,

PERSON

7.5
judicial authority, 76-79
parental, etc. authority, 76
negligence, proof of, 68, 69, 82 n.
self-defence, in, whennot justifiable,

75

ULTRA VIRES,
torts of corporations which are,
50 7.

UNCHASTITY,
slander imputing, 293

UNFAIR COMPETITION.
Passing OFF.

See

VEHICLES,
contracts for hire, etc., of, common
_law duty, 231
driving of—
3 generally in public interest, 196
vicarious liability arising from,
379. 380
obligation of occupiers of, 225
special liability in negligence, 379

VENDOR,
immunity of, from liability for
defects in property sold, 179 é¢seq.

VESSELS,
contracts for hire, etc., of, common
law duty, 231
obligation of occupiers of, 225

VEXATIOUS PROCEEDINGS,
remedy for, 332 . :

VIBRATION,:" .
injunction to prevent continuance
of, 425 ’
nuisance by, 117, 126
Rylands v. Fletcher rule, 270



