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CHAPTER 11
DOCUMENTS OF CARRIAGE

SECTION 1 — PASSENGER TICKET
Article 3

(1) In respect of the carriage of passengers an individual or collective document of carriage shall
be delivered containing —

{a) an indication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single High
Contracting Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place;

{c) a notice to the effect that, if the passenger’s journey invelves an ultimate destination
or stop in a country other than the couniry of departure, the Warsaw Convention
may be applicable and that the Convention governs and in most cases limits the
liability of carriers for death or personal injury and in respect of loss of or damage to
baggage.

(2) The passenger tickert shall constitute prima facie evidence of the conclusion and conditions
of the contract of carriage. The absence, irregularity or loss of the passenger ticket does not
affect the existence or the validity of the contract of carriage which shall, none the less, be
subject to the rules of this Convention. Nevertheless, if, with the consent of the carrier, the
passenger embarks without a passenger ticket having been delivered, or if the ticker does not
include the notice requited by paragraph {1){c) of this Article, the cartier shall not be entitled to
avail himself of the provisions of Article 22.

SECTION 2 - BAGGAGE CHECK

Article 4

(1) In respect of the carriage of checked baggage, a baggage check shall be delivered, which,
unless combined with or incorparated in a document of carriage which complies with the
provisions of Article 3, paragraph (1), shall contain —

(2) an indication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single High
Contracting Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place;

(c) a notice 1o the effect that, if the carriage involves an ultimate destination or stop in a
country other than the country of departure, the Warsaw Convention may be applic-
able and that the Convention governs and in most cases limits the liability of carriers
in respect of loss ot damage to baggage.

(2) The passenger ticket shall constitute prima facie evidence of the registration of the baggage
and of the conditions of the contract of carriage. The absence, irregularity or loss of the baggage
check does not affect the existence or the validity of the contract of carriage which shall, none
the less, be subject to the rules of this Convention. Nevertheless, if the carrier takes charge of the
baggage without a baggage check (unless combined with or incorporated in the passenger ticket
which complies with the provisions of Article 3, paragraph (1)(c}) does not include the notice
required by paragraph (1)(c) of this Article, he shall not be entitled to avail himself of the
provisions of Article 22, paragraph (2).
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SECTION 3 — DOCUMENTATION RELATING TO CARGO

Aricle 5

(1) In respect of the carriage of cargo an air waybil! shall be delivered.

(2) Any other means which would preserve a record of the carriage to be performed may, with
the consent of the consignor, be substituted for the delivery of an air waybill. If such other
means ate used, the carrier shall, if so requested by the consignor, deliver to the consignor a
receipt for the cargo permitting identification of the consignment and access to the informacion
conmained in the record preserved by such other means.

{3) The impossibility of using, at points of transit and destination, the other means which
would preserve the record of the carriage referred to in paragraph (2) of this Article does not
entitle the carrier to refuse to accept the cargo for carriage.

Article 6

(1) The air waybill shall be made out by the consignor in three original parts.

(2) The first part shall be marked ‘for the carrier’; it shall be signed by the consignor. The second
part shall be marked ‘for the consignee’; it shall be signed by the consignor and by the carrier.
The third part shall be signed by the carrier and handed by him to the consignor after the cargo
has been accepred.

(3) The signature of the carrier and that of the consignor may be printed or stamped.

(4) I£, at the request of the consignor, the carrier makes out the air waybill, he shall be deemed,
subject to proof to the contrary, to have done so on behalf of the consignor.

Article 7
When there is mote than one package —
(a) the carrier of cargo has the right to require the consignor to make out separate air
waybills;
{b) the consignor has the right to require the carrier to deliver separate receipts when the
other means referred to in paragraph (2) of Article 5 are used.

Article 8
The air waybill and the receipt for the cargo shall contain —

(a) an indication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single High
Contracting Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place; and

{c) an indication of the weight of the consignment.

Article 9

Non-compliance with the provisions of Articles 5 to 8 shall not affect the existence or the
validity of the contract of carriage, which shall, none the less, be subject to the rules of this
Convention including those relating to limitation of liability.

Article 10

(1) The consignor is responsible for the correctness of the particulars and statements telating to
the cargo inserted by him or on his behalf in the air waybill or furnished by him or on his behalf
to the carrier for insertion in the receipt for the cargo or for insertion in the record preserved by
the other means referred to in paragraph (2) of Articles.

(2) The consignor shall indemnify the carrier against all damage suffered by him, or by any
other person to whom the carrier is liable, by reason of the irregularity, incorrectness
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or incompleteness of the particulars and statements furnished by the consignor or on his
behalf.

{3) Subject to the provisions of paragraphs (1) and (2) of this Article, the carrier shall indemnify
the consignor against all damage suffered by him, or by any other person to whom the consignor
is liable, by reason of the irregularity, incorreceness or incompleteness of the particulars and
statements inserted by the carrier or on his bebalf in the receipt for the cargo or in the record

preserved by the other means referred to in paragraph (2) of Ardcle 5.

Article 11

(1) The air waybill or the receipt for the cargo is préima facie evidence of the conclusion of the
contract, of the acceptance of the cargo and of the conditions of carriage mentioned therein.
(2) Any statements in the air waybill or the receipt for the cargo relating to the weight, dimen-
sions and packing of the cargo, as well as those relating to the number of packages, are prima
Jacie evidence of the facts stated; those relating to the quantity, volume and condition of che
cargo do not constitute evidence against the carrier except so far as they both have been, and are
stated in the air waybill to have been, checked by him in the presence of the consignor, or relate
to the apparent condition of the cargo.

Article 12

{1} Subject to his liability to carry out all his obligations under the contrace of carriage, the
consignor has the right to dispose of the cargo by withdrawing it at the airport of departure or
destination, or by stopping it in the course of the journey on any landing, or by calling for it to
be delivered at the place of destination or in the course of the journey to a person other than the
consignee originally designated, or by requiring it to be returned to the airport of departure. He
must not exercise this right of dispositien in such a way as to prejudice the carrier or other
consignors and he must repay any expenses occasioned by the exercise of this righe.

{2) If it is impossible to carry out the orders of the consigner the carrier must so inform him
forthwith.

(3) If the carrier obeys the orders of the consignor for the disposition of the cargo without
requiring the production of the part of the air waybill or the receipt for the cargo delivered to
the latter, he will be liable, without prejudice to his right of recovery from the consignor, for any
damage which may be caused thereby to any person who is lawfully in possession of that part of
the air waybill or the receipt for the cargo.

(4) The right conferred on the consignor ceases at the moment when that of the consignee
begins in accordance with Article 13. Nevertheless, if the consignee declines to accepr the cargo,
or if he cannot be communicated with, the consignor resumes his right of disposition.

Article 13

(1) Except when the consignor has exercised his right under Article 12, the consignee is entitled,
on arrival of the cargo at the place of destination, to require the carrier to deliver the cargo to
him, on payment of the charges due and on complying with the conditions of carriage.

{2) Unless it is otherwise agreed, it is the duty of the carrier to give notice to the consignee as
soon as the cargo arrives.

(3) If the carrier admits the loss of the cargo, or if the cargo has not arrived at the expiration of
seven days after the date on which it ought te have arrived, the consignee is entitled to enforce
against the carrier the rights which flow from the contract of carriage.

Article 14
The consignor and the consignee can respectively enforce all the rights given them by
Articles 12 and 13, each in his own name, whether he is acting in his own interest or in the
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interest of another, provided that he carries out the obligations imposed by the contract of
carriage.

Article 15

(1) Articles 12, 13, and 14 do not affect either the relations of the consignor and the consignee
with each other or the murtual relations of third parties whose rights are derived either from the
consignor or from the consignee.

(2) The provisions of Articles 12, 13 and 14 can only be varied by express provision in the air
waybill or the receipt for the cargo.

Article 16

(1) The consignor must furnish such information and such documents as are necessary to meet
the formalities of customs, octrol or police before the cargo can be delivered to the consignee.
The consignor is liable to the carrier for any damage occasioned by the absence, insufficiency or
irregularicy of any such information or documents, unless the damage is due to che fault of the
carrier, his servants or agents.

{2} The carrier is under no obligation to enquire into the correctness or sufficiency of such
information or documents.

CHAPTER III
LIABILITY OF THE CARRIER
Article 17

The carrier is liable for damage sustained in event of the death or personal wounding of a
passenger or any other bodily injury suffered by a passenger, if the accident which caused the
damage so sustained took place on board the zircraft or in the course of any of the operations of
embarking or disembarking,

Article 18
(1) The carrier is liable for damage sustained in the event of the destruction or loss of, or damage
to, any registered baggage, if the occurrence which caused the damage so sustained took place
during the carriage by air. _
(2) The carrier is liable for damage sustained in the event of the destruction or toss of, or damage
to, carge upen condition only that the occurrence which caused the damage so sustained took
place during the carriage by air.
(3) However, the cartier is not liable if he proves that the destruction, loss of, or damage to, the
cargo resulted solely from one or more of the following -

{a) inherent defect, quality or vice of that cargo;

{(b) defective packing of that cargo performed by a person other than the carrier or his

servants or agents;
{c) an act of war or an armed conflict;
{d) an act of public authority carried out in connection with the entry, exit or transic of
the carga.

(4} The carriage by ait within the meaning of the preceding paragraphs of this Article comprises
the period during which the cargo is in the charge of the carrier, whether in an airpott or on
board an airerafi, or, in the case of a landing outside an airport, in any place whatsoever.
(5) The period of the carriage by air daes not extend to any carriage by land, by sea or by
river performed outside an airport. If, however, such carriage takes place in performance of 2
contract for carriage by air, for the purpose of loading, delivery or transhipment, any damage is
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presamed, subject to proof to the contrary, to have been the result of an event which took place
during the carriage by air.

Article 19
The cartier is liable for damage occasioned by delay in the carriage by air of passengers, baggage
Of Cargo.

Article 20

In the case of passengers and baggage, and in the case of damage occasioned by delay in the
carriage of cargo, the carrier shall not be liable if he proves that he and his servants and agents
have taken all necessary measures to avoid the damage or thar it was impossible for them to take
such measures.

Article 21

(1} In the carriage of passengers and baggage, if the carrier proves that the damage was caused
by or contributed to by the negligence of the person suffering the damage, the Court may, in
accordance with the provisions of its own law, exonerate the carrier wholly or partly from his
liability.

(2) In the carriage of cargo, if the carrier proves that the damage was caused by or contributed o
by the negligence or other wrongful act or omission of the person claiming compensation, or
the person from whom he derives his rights, the carrier shall be wholly or partly exonerated from
his liability to the claimant to the extent that such negligence or wrongful act or omission
caused or contributed to the damage.

Article 22

(1) In the carriage of persons the liability of the carrier for each passenger is limited ro the sum
of 16,600 Special Drawing Rights. Where, in 2ccordance with the law of the court seised of the
case, damages may be awarded in the form of periodical payments, the equivalent capital value
of the said payments shall not exceed this limir. Nevertheless, by special contract, the carrier and
the passenger may agree to a higher limir of liabiliry.

2) -

{a) in the carriage of registered baggage, the liability of the carrier is limited to a sum of
17 special drawing rights per kilogramme, unless the consignor has made, at the time
when the package was handed over to the carrier, a special declaration of interest
in delivery at destination and has paid a supplementary sum if the case so requires. In
that case the carier will be liable to pay a sum not exceeding the declared sum, unless
he proves thar that sum is greater than the consignor’s actual interest in delivery at
destination;

(b} in the carriage of cargo, the liability of the carrier is limited to a sum of 17 Special
Drawing Rights per kilogramme, unless the consignor has made, at the same time
when the package was handed over to the carrier, a special declaration of interest in
delivery at destination and has paid a supplementary sum if the case so requires. In
that case the carrier will be liable to pay a sum not exceeding the declared sum, unless
he proves that that sum is greater than the consignor’s actual interest in delivery at
destipation;

(¢} in the case of loss, damage or delay of part of registered baggage or cargo, or of any
object conrained therein, the weight to be taken into consideration in determining
the amount to which the carrier’s liability is limited shall be only che total weight of
the package or packages concerned. Nevertheless, when the loss, damage or delay of a
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part of the registered baggage or cargo, or of an object contained therein, affects the
value of other packages covered by the same baggage check or the same air waybill,
the total weight of such package or packages shall also be taken into consideration in
determining the limit of liability.
(3} As regards objects of which the passenger takes charge himself the liability of the carrier is
limited to 332 Special Drawing Rights per passenger.
(4) The limits prescribed in this Article shall not prevent the court in an action rc:latmg to the
carriage of cargo from awarding in accordance with its own law, in addition, the whale or part of
the court costs and of the other expenses of the litigation incurred by the plaintiff. The fore-
going provision shall not apply if the amount of the damages awarded, excluding court costs and
other expenses of the litigation, does not exceed the sum which the carrier has offered in writing
te the plaintiff within a period of six months from the date of the occurrence causing the
damage, or before the commencement of the acrtion, if that is later.
{5) The sums mentioned in terms of special drawing right in this Article shall be deemed to refer
o the special drawing right as defined by the International Monetary Fund. Conversion of the
sums into national currencies shall, in case of judicial proceedings, be made according to the
value of such currencies in terms of the special drawing right at the date of the judgment.
(6} The value of a national currency, in rerms of the Special Drawing Right, of a High Contract-
ing Party which is a Member of the Internarional Monetary Fund, shall be calculated in
accordance with the method of valuation applied by the International Monetary Fund, in effect
at the date of the judgment for its operations and transactions. The value of a national currency,
in terms of the Special Drawing Right, of a High Contracting Party which is not a Member of
the International Monetary Fund, shall be calculated in a manner determined by that High
Contracting Party. Nevertheless, those States which are not Members of the International
Monetary Fund and whose law does not permit the application of the provisions of paragraph
(2)(b) of Article 22 may, at the time of ratification or accession or at any time thereafter, declare
that the limit of liability of the carrier in judicial proceedings in their territories is fixed at a sum
of two hundred and fifty monetary units per kilogramme. This monetary unit corresponds to
sixty-five and a half milligrammes of gold of millesimal fineness nine hundred. This sum may be
converted into the national currency concerned in round figures. The conversion of this sum
into national currency shall be made according to the law of the State concerned.

Article 23

(1) Any provision tending to relieve the carrier of liability or to fix a lower limit than that which
is laid down in this Convention shall be null and void, bur the nullity of any such provision does
not involve the nullity of the whole contract, which shall remain subject to the provisions of chis
Convention,

(2) Paragraph (1) of this Article shall not apply to provisions governing loss or damage resulting
from the inherent defect, quality or vice of the cargo carried.

Article 24

{1) In the carriage of passengers, baggage and cargo, any actior: for damages, however founded,
can only be brought subject to the conditions and limits of liability set out in this Convention
without prejudice to the question as to who are the persons who have the right to bring suit and
what are their respective rights.

(2} In the carriage of cargo, any action for damages, however founded, whether under this
Convention or in centract or in tort or otherwise, can only be brought subject to the conditions
and limits of liability set out in this Convention without prejudice to the question as to who are
the persons who have the right to bring suit and what are their respective rights. Such limits of
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liability constitute maximum limits and may nat be exceeded whatever the circumstances which
give rise to the liability.

Article 25

In the carriage of passengers and baggage, the limits of liability specified in Article 22 shall not
apply if it is proved that the damage resulted from an act or omission of the carrier, his servants
or agents, done with intent to cause damage or recklessly and with knowledge that damage
would probably result; provided that, in the case of such act or omission of a servant or agent, it
is also proved that he was acting within the scope of his employment.

Article 25A

(1) If an action is brought against a servant or agent of the carrier arising out of damage to which
the Convention relates, such servant or agent, if he proves that he acted within the scope of his
employment, shall be entitled to avail himself of the limits of liability which thac carrier himself
is entitled to invoke under Article 22.

(2) The aggregate of the amounts recoverable from the carrier, his servants and agents, in thac
case, shall not exceed the said limits.

{3) In the carriage of passengers and baggage, the provisions of paragraphs (1) and (2) of chis
Ariidle shall ot apply if it is proved that the damage resulted from an act or omission of the
servant or agent done with intent vo cause damage or recklessty and with knowledge that
demage would probably result.

Article 26

(1) Receipt by the person entitled to delivery of baggage or cargo without complaint is prima
facie evidence that the same have been delivered in good condition and in accordance with che
document of carriage.

(2} In the case of damage, the person entitled to delivery must complain to the carrier forthwith
after the discovery of the damage, and at the latest, within seven days from the date of receipt in
the case of baggage and fourteen days from the date of receipt in the case of cargo. In the case of
delay the complaint must be made at the latest within twenty-one days from the dace on which
the baggage or cargo has been placed at his disposal.

(3) Every complaint must be made in writing upon the document of carriage or by separate
notice in writing despatched within the times aforesaid.

{4) Failing complaint within the times aforesaid, no action shall lie against the carrier, save in
the case of fraud on his part.

Article 27
In the case of the death of the person liable, an action for damages lies in accordance with the
terms of this Convention against those legally representing his estarte.

Adticle 28

(1) An action for damages must be brought, at the option of the plaintiff, in the territory of one
of the High Contracting Parties, either before the court having jurisdiction where the carrier is
ordinarily resident, or has his principal place of business, or has an establishment by which the
contract has been made or before the court having jurisdiction at the place of destination.

(2) Questions of procedure shall be governed by the law of the court seised of the case.

Article 29

(1) The right to damages shall be extinguished if an action is not brought within two years,
reckoned from the date of arrival at the destination, or from the date on which the aircraft ought
to have arrived, or from the date on which the carriage stopped.
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(2) The method of calculating the petiod of limitation shall be determined by the law of the

court seised of the case.

Article 30

(1) In the case of carriage to be performed by yarious successive carriers and falling within the
definition set out in the third paragraph of Article 1, each carrier who accepts passengers,
baggage or carge is subjected to the rules set out in this Convention, and is deemed 1o be one
of the contracting parties to the contract of carriage in so far as the contract deals with that part
of the carriage which is performed under his supervision.

(2) In the case of carriage of this nature, the passenger or his representative can take action only
against the carrier who performed the carriage during which the accident or the delay occurred,
save in the case where, by express agreement, the first carrier assumed liability for the whole
journey.

(3) As regards baggage or cargo, the passenger or consignor will have a right of action against the
first carrier, and the passenger or consignee who is entitled to delivery will have a right of action
against the last carrier, and further, each may take action against the carrier who performed the
carriage during which the destruction, loss, damage or delay took place. These carriers will be
jointly and severally liable to the passenger or to the consignor or consignee.

Agticle 30A
Nothing in this Convention shall prejudice the question whether a person liable for damage in
accordance with its provisions has a right of recourse against any other persan.

CHAPTER IV
PROVISIONS RELATING TO COMBINED CARRIAGE

Article 31

(1} In the case of combined carriage performed partly by air and partly by any other mode of
carriage, the provisions of this Convention apply only to the carriage by air, provided that the
carriage by air falls within the terms of Artcle 1.

(2} Nothing in this Convention shall prevent the parties in the case of combined carriage from
inserring in the documents of air carriage conditiens relating to other modes of carriage,
provided that the provisions of this Convention are observed as regards the carriage by air.

CHAPTER V
GENERAL AND FINAL PROVISIONS

Article 32

Any clause contained in the contrace and all special agreements entered into before the damage
occurred by which the parties purport to infringe the rules laid down by this Convention,
whether by deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null
and void. Nevertheless for the carriage of cargo arbitration clauses are allowed, subject to this
Convention, if the arbitration is o take place within one of the jurisdictions referred to in the
first paragraph of Article 28.

Article 33

Except as provided in paragraph (3) of Article 5, nothing in this Convention shall prevent the
cartier either from refusing to enter into any contract of carriage or from making regulations
which do not conflict with the provisions of this Convention.
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Article 34 .

The provisions of Articles 3 to 8 inclusive relating to documents of carriage shall not apply in
the case of carriage performed in extraordinary circumstances outside the normal scope of an
air carrier’s business.

Article 35

The expression ‘days’ when used in this Convention means current days not working days.

Article 40A

(1) [Omited)],

(2) For the purposes of the Convention the word territory means not only the metropolitan
territory of a State but alse all other territories for the foreign relations of which that Stare is
responsible.

Articles 36—42 [Omitted].

SCHEDULE 1B
[The Montreal Convention 1999]

CONVENTION FOR THE UNIFICATION OF CERTAIN
RULES FOR INTERNATIONAL CARRIAGE BY AIR

CHAPTER I
GENERAL PROVISIONS

Article 1 Scope of application

1. This Convention applies to all intetnational carriage of persons, baggage or cargo performed
by aircraft for reward. It applies equally to gratuitous catriage by aircraft performed by an air
transport undertaking,

2. For the purposes of this Convention, the expression international carriage means any carriage
in which, according to the agreement between the parties, the place of departire and the place
of destination, whether or not there be a break in the carriage or a transhipment, are situared
either within the territories of two States Parties, or within the territory of a single State Party if
there is an agreed stopping place within the territory of another State, even if chat State is not a
State Party. Carriage between two points within the territory of a single State Party without an
agreed stopping place within the territory of another State is not international carriage for the
purposes of this Convention.

3. Carriage to be performed by several successive carriers is deemed, for the purposes of this
Convention, to be one undivided carriage if it has been regarded by the parties as a single
operation, whether it had been agreed upon under the form of a single contract or of a series of
contracts, and it does not lose its international character merely because one contract or a series
of contracts is to be performed entirely within the territory of the same State.

4. This Convention applies also to carriage as set out in Chapter V, subject to the terms
contained therein.

Article 2 Carriage performed by state and carriage of postal items
1. This Convention applies to carriage performed by the State or by legally canstituted public
bodies provided it falls within the conditions laid down in Article 1.



Carriage by Air Act 1961 77 ]

2. In the carriage of postal items, the carrier shall be liable only to the relevant postal administra-
tion in accordance with the rules applicable to the relationship between the carriers and the
postal administrations.

3. Except as provided in paragraph 2 of this Artlcle the provisions of this Convention shall nor
apply to the carriage of postal iterns.

CHAPTER II

DOCUMENTATION AND DUTIES OF THE PARTIES
RELATING TO THE CARRIAGE OF PASSENGERS,
BAGGAGE AND CARGO

Article 3 Passengers and baggage
1. In respect of carriage of passengers, an individual or collective document of carriage shall be
delivered containing:

{2) an indication of the places of departure and destination;

{b) if the places of departure and destination are within the territory of a single State
Party, one or more agreed stopping places being within the territory of another State,
an indication of at least one such stopping place.

2. Any other means which preserves the information indicated in paragraph 1 may be substi-
tuted for the delivery of the document referred to in that paragraph. If any such other means
is used, the carrier shall offer to deliver to the passenger a written statement of the informartion
so preserved.

3. The carrier shall deliver to the passenger a baggage identification tag for each piece of checked
baggage.

4. The passenger shall be given written notice to the effect chat where this Convention is
applicable it governs and may limit the liability of carriers in respect of death or injury and for
destruction or loss of, or damage to, baggage, and for delay.

5. Non-compliance with the provisions of the foregoing paragraphs shall nor affect the existence
or the validity of the contract of carriage, which shall, nonetheless, be subject to the rules of this
Convention including those relating to limitation of liability.

Article 4 Cargo

1. I respect of the carriage of cargo, an air waybill shall be delivered.

2. Any other means which preserves a record of the carriage to be performed may be substituted
for the delivery of an air waybill. If such other means are used, the carrier shall, if so requested by
the consigner, deliver to the consignor a cargo receipt permitting identification of the consign-
ment and access to the information contained in the record preserved by such other means.

Article 5 Contents of air waybill or cargo receipt
The air waybill or the cargo receipt shall include:
{a) an indication of the places of departure and destination;
{b) if the places of departure and destination are within the territory of a single State
Party, one or more agreed stopping places being within the territory of another State,
an indication of at least one such stopping place; and
{¢) an indication of the weight of the consignment.

Article 6 Document relating to the nature of the cargo

The consignor may be required, if necessary to meet the formalities of customs, police and
similar public authorities, to deliver a document indicating the nature of the cargo. This
provision creates for the carrier ne duty; obligarien or liability resulting therefrom.
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Article 7 Description of air waybill

1. The air waybill shall be made out by the consignor in three original parts.

2. The first part shall be marked ‘for the carrier’; it shall be signed by the consignor. The second
part shall be marked ‘for the consignee’; it shall be signed by the consignor and by the carrier.
The third part shall be signed by the carrier who shall hand it to the consignor after the cargo
bhas been accepted.

3. The signature of the carrier and that of the consignor may be printed or stamped.

4. If, at the request of the consignor, the cartier makes out the air waybill, the carrier shall be
deemed, subject to proof to the contrary, to have dene so on behalf of the consignor.

Aricle 8 Documentation for multiple packages
When there is more than one package:
{a) the carrier of cargo has the right to require the consignor to make out separate zir
waybills;
(b) the consignor has the right to require the carrier to deliver separate cargo receipts
when the other means referred te in paragraph 2 of Article 4 are used.

Ariicle 9 Non-compliance with documentary requirements
Nen-compliance with the provisions of Articles 4 to 8 shall not affect the existence or the
validity of the contract of carriage, which shall, nonetheless, be subject to the rules of this
Convention including those relating to limitation of liability.

Article 10 Responsibility for particulars of documentation

1. The consigner is responsible for the correctness of the particulars and statements relating to
the cargo inserted by it or on its behalf in the air waybill or furnished by it or on its behalf to the
carrier for insertion in the cargo receipt or for insertion in the record preserved by the other
means referred to in paragraph 2 of Article 4. The foregoing shall also apply where the person
acting on behalf of the consignor is also the agent of the carrier.

2. The consignor shall indemnify the carrier against all damage suffered by it, or by any other
person to whom the carrier is liable, by reason of the irregularity, incorrectness or incomplete-
ness of the particulars and stacements furnished by the consigror or on its behalf.

3. Subject ro the provisions of paragraphs 1 and 2 of this Article, the carrier shall indemnify the
consignor against all damage suffered by it, or by any other person to whom the consignor is
liable, by reason of the irregularity, incorrectness or incompleteness of the particulars and
statements inserted by the carrier or on its behalf in the cargo receipt or in the record preserved
by the other means referred to in paragraph 2 of Article 4.

Article 11 Evidentiary value of documentation

1. The air waybill or the cargo receipt is prima facie evidence of the conclusion of the contrace, of
the acceptance of the cargo and of the conditions of carriage mentioned therein.

2. Any statements in the air waybill or the carge receipt relating to the weight, dimensions and
packing of the cargo, as well as those relating to the number of packages, are prima facie evidence
of the facts stated; those relating to the quantity, volume and condition of the cargo do not
constitute evidence against che carrier except so far as they both have been, and are stated in the
air waybill or the cargo receipt to have been, checked by it in the presence of the consignor, or
relate to the apparent condition of the cargo.

Article 12 Right of disposition of cargo
1. Subject to its liability to carry out all its obligations under the contract of carriage, the
consignor has the right to dispose of the cargo by withdrawing it at the airport of departure or
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destinaticn, or by stapping it in the course of the journey on any landing, or by calling for it to
be delivered at the place of destination or in the course of the journey to a person other than
the consignee originally designated, or by requiring it to be returned to the airport of
departure. The consignor must not exercise this right of disposition in such a way as to prejudice
the carrier or other consignors and must reimburse any expenses occasioned by the exercise of
this right.

2. If it is impossible to carry out the instructions of the consignor, the carrier must so inform the
consignor forthwich.

3. If the carrier carries out the instructions of the consignor for the disposition of the cargo
without requiring the production of the part of the air waybill or the cargo receipt deliveted to
the latter, the carrier will be liable, without prejudice to its right of recovery from the consignor,
for any damage which may be caused thereby to any person who is lawfully in possession of that
part of the air waybill or the cargo receipt.

4. The right conferred on the consignor ceases at the moment when that of the consignee begins
in accordance with Acticle 13. Nevertheless, if the consignee declines to accept the cargo, or
cannot be communicated with, the consignor resumes its right of disposition.

Article 13 Delivery of the cargo

1, Except when the consignor has exercised its right under Article 12, the consignee is entitled,
on arrival of the cargo at the place of destination, to require the carrier to deliver the cargo to It
on payment of the charges due and on complying with the conditions of carriage.

2. Unless it is otherwise agreed, it is the duty of the cartier to give naotice to the consignee as socon
as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has nor arrived at the expiration of
seven days after the date on which it cught to have arrived, the consignee is entitled to enforce
against the carrier the rights which flow from the contract of carriage.

Article 14 Enforcement of the rights of consignor and consignee

The consignor and the consignee can respectively enforce all the rights given to them by
Articles 12 and 13, each in its own name, whether it is acting in its own interest or in the
interest of another, provided that it catries out the obligations imposed by the contract of
carriage.

Article 15 Relations of consignor and consignee or mutual relations of Third Parties

1. Articles 12, 13 and 14 do not affect cither the relations of the consignor and che consignee
with each other or the mutual relations of third parties whose rights are derived either from the
consignor or from the consignee.

2. The provisions of Articles 12, 13 and 14 can only be varied by express provision in the air
waybill or the cargo receipt.

Article 16 Formalities of customs, police or other public anthorities

1. The consignor must furnish such information and such decuments as are necessary to meet
the formalities of customs, police and any other public authorities before the cargo can be
delivered to the consignee. The consignor is liable to the carrier for any damage occasioned by
the absence, insufficiency or irregularity of any such information or documents, unless the
damage is due to the fault of the carrier, its servants or agents.

2. The carrier is under no obligation to enquire into the correctness or sufficiency of such
information or documents.
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CHAPTER III

LIABILITY OF THE CARRIER AND EXTENT OF
COMPENSATION FOR DAMAGE

Article 17 Death and injury of passengers — damage to baggage

1. The carrier is liable for damage sustained in case of death or bodily injury of a passenger upon
condition only that the accident which caused the death or injury tock place on board the
aircraft or in the course of any of the operations of embarking or disembarking.

2. The cartier is liable for damage sustained in case of destruction or loss of, or of damage to,
checked baggage upen condition only that the event which caused the destruction, loss or
damage took place on board the aircraft or during any peried within which the checked baggage
was in the charge of the carrier. However, the carrier is not liable if and to the extenct chat the
damage resulted from the inherent defect, quality or vice of the baggage. In the case of
unchecked baggage, including personal items, the carrier is liable if the damage resulted from its
fault or that of its servants or agents.

3. If the carrier admits the loss of the checked baggage, or if the checked baggage has not arrived
at the expiration of twenty-one days after the date on which it ought to have arrived, the
passenger is entitled to enforce against the carrier the rights which flow from the contract of
carriage,

4. Unless otherwise specified, in this Convention the term ‘baggage’ means both checked
baggage and unchecked baggage.

Article 18 Damage to cargo
1. The carrier is liable for damage sustained in the event of the destruction or loss of, or damage
to, cargo upon condition only that the event which cansed the damage so sustained took place
during the carriage by air.
2. However, the carrier is not liable if and to the extent it proves that the destruction, or loss of,
or damage to, the cargo resulted from one or more of the following:

(2) inherent defect, quality or vice of thar cargo;

(b) defecrive packing of that cargo performed by a person other than the carrier or its

SECVAnLs OT agents;
(c) an act of war or an armed conflict;
(d} an act of public authority carried out in connection with the entry, exit ot transic of
the cargo.

3. The carriage by zir within the meaning of paragraph 1 of this Article comprises the period
during which the cargo is in the charge of the carrier.
4. The period of the carriage by air does not extend to any carriage by land, by sea or by
inland waterway performed outside an airport. If, however, such carriage takes place in the
performance of 2 contract for carriage by air, for the purpase of loading, delivery or tranship-
ment, any damage is presumed, subject to proof to the contrary, to have been the result of an
event which took place during the cartiage by =it. If a carrier, without the consent of the
consignor, substitutes carriage by another mode of transport for the whole or patt of a cartiage
intended by the agreement between the parties to be carriage by air, such carriage by another
mode of transpost is deemed to be within the peried of carriage by air.

Article 19 Delay
The carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage
or cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it proves
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that it and its servants and agents took all measures that could reasonably be required to avoid
the damage or that it was impossible for it or them to take such measures.

Article 20 Exoneration

If the carrier proves that the damage was caused or contributed to by the negligence or orher
wrongful act or omission of the person claiming compensation, or the person from whom he or
she derives his or her rights, the carrier shall be wholly or partly exonerated from its liabiliry
to the claimant to the extent that such negligence or wrongful act or omission caused or
contributed to the damage. When by reason of death or injury of a passenger compensation
is claimed by a person other than the passenger, the carrier shall likewise be wholly or partly
exonerated from its liability to the extent thac it proves that the damage was caused or contri-
buted to by the negligence or other wrongful act or omission of that passenger. This Article
applies to all the liability provisions in this Convention, including paragraph 1 of Article 21.

Article 21 Compensation in case of death or injury of passengers
1. For damages arising under paragraph 1 of Article 17 not exceeding 100,000 Special Drawing
Rights for each passenger, the carrier shall not be able to exclude or limir its liability.
2. The carrier shall not be liable for damages arising under paragraph 1 of Arricle 17 to the extent
that they exceed for each passenger 100,000 Special Drawing Rights if the carrier proves that:
(a) such damage was not due to the negligence or other wrongful act or omission of the
carrier of its servants or agents; or
(b} such damage was solely due ro the negligence or other wrongful act or omission of a

third party.

Article 22 Limits of Hability in relation to delay, baggage and cargo

1. In the case of damage caused by delay as specified in Article 19 in the carriage of persons, the
liability of the carrier for each passenger is limiced to 4,150 Special Drawing Rights.

2. In the carriage of baggage, the liabiliry of the carrier in the case of destruction, loss, damage ot
delay is limited to 1,000 Special Drawing Rights for each passenger unless the passenger has
made, at the time when the checked baggage was handed over to the cacrier, a special declaration
of interest in delivery at destination and has paid a supplementary sum if the case so requires. In
that case the carrier will be liable to pay a sum not exceeding the declared sum, unless it proves
that the sum is greater than the passenger’s actual interest in delivery at destination.

3. In the carriage of cargo, the liability of the carrier in the case of destruction, loss, damage or
delay is limited to a sum of 17 Special Drawing Rights per kilogramme, unless the consignor has
made, ar the time when the package was handed over to the carrier, a special declaration of
interest in delivery at destination and has paid 2 supplementary sum if the case so requires. In
that case the carrier will be liable to pay a sum not exceeding the declared sum, unless it proves
that the sum is greater than the consignor’s actual interest in delivery at destination.

4.1In the case of destruction, foss, damage or delay of part of the cargo, or of any object
contained therein, the weight to be taken into consideration in determining the amount to
which the carrier’s liability is limited shall be only the total weight of the package or packages
concerned. Nevertheless, when the destruction, loss, damage or delay of a part of the cargo, or of
an object contained therein, affects the value of other packages covered by the same air waybill,
or the same receipt or, if they were not issued, by the same record preserved by the other means
referred o in paragraph 2 of Article 4, the total weight of such package or packages shall also be
taken into consideration in determining che limit of liabilicy.

5. The foregoing provisions of paragraphs 1 and 2 of this Article shall not apply if it is proved
that the damage resulted from an act or omission of the carrier, its servants or agents, done wich
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intent to cause damage or recklessly and with knowledge that damage would probably result;
provided that, in the case of such act or omission of a servant or agent, it is also proved that such
servant or agent was acting within the scope of its employment.

6. The limits prescribed in Article 21 and in this Article shall not prevent the court from
awarding, in 2ccordance with its own law, in addition, the whole or part of the court costs and of
the other expenses of the litigation incurred by the plaintiff, including interest. The foregoing
provision shall not apply if the amount of the damages awarded, excluding court costs and other
expenses of the lirigation, does not exceed the sum which the carrier has offered in writing to the
plaintiff within a period of six months from the date of the occurrence causing the damage, or
before the commencement of the action, if thar is later.

Articles 23 and 24 [Omitted].

Article 25 Stipulation on limits
A carrier may stipulate that the contract of carriage shall be subject to higher limits of liability
than those provided for in this Convention or to no limits of liability whatsoever.

Article 26 Invalidity of contractual provisions

Any provision tending to relieve the carrier of liability or to fix a lower limit than that which is
laid down in this Convention shall be null and void, but the nullity of any such provision does
not involve the nullity of the whole contract, which shall remain subject o the provisions of this
Convention,

Article 27 Freedom to contract

Nothing contained in this Convention shall prevent the carrier from refusing to enter into any
contract of carriage, from waiving any defences available under the Convention, or from laying
down conditions which do not conflict with the provisions of this Convention.

Article 28 Advance payments

In the case of aircraft accidents resulting in death or injury of passengers, the carrier shall, it
tequired by its national law, make advance payments without delay to a natural person or
persons who are entitled to claim compensation in order to meet the immediate economic needs
of such persons. Such advance payments shall not constitute a recognition of liability and may
be offset against any amounts subsequently paid as damages by the carrier.

Article 29 Basis of claims

In the carriage of passengers, baggage and cargo, any action for damages, however founded,
whether under this Convention or in contract or in tort or otherwise, can only be brought
subject to the conditions and such limits of liability as are set out in this Convention without
prejudice 1o the question as to who are the persons who have the right to bring suit and what are
their respective rights. In any such action, punitive, exemplary or any other non-compensatory
damages shall not be recoverable.

Article 30 Servants, agents — aggregation of claims

1. If an action is brought against a servant or agent of the carrier arising out of damage to which
the Convention relates, such servant or agent, if they prove that they acted within the scope of
their employment, shall be entitled to avail themselves of the conditions and limits of liability
which the carrier itself is entitled to invoke under this Convention.

2. The aggregate of the amounts recoverable from the carrier, its servants and agents, in that case,
shall not exceed the said limics.
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3. Save in respect of the catriage of cargo, the provisions of paragraphs 1 and 2 of this Article
shall not apply if it is proved that the damage resulted from an act or omission of the servant or
agent done with intent to cause damage or recklessly and with knowledge that damage would
prabably result.

Article 31 Timely notice of complaints

1. Receipt by the person entitled to delivery of checked baggage or cargo withoue complaint
1s prima facie evidence that the same has been delivered in good condition and in accordance
with the document of carriage or with the record preserved by the other means referred to in
paragraph 2 of Article 3 and paragraph 2 of Article 4,

2. In the case of damage, the person entitled to delivery must complain to the carrier forchwith
after the discovery of the damage, and, at the latest, within seven days from the date of receipt
in the case of checked baggage and fourteen days from the date of receipt in the case of cargo. In
the case of delay, the complaint must be made at the latest within twenty-one days from the date
on which the baggage or cargo have been placed at his or her disposal.

3. Every complaint must be made in writing and given or dispatched within the times aforesaid.
4. If no complaint is made within the tirnes aforesaid, no acrion shall lie againse the carrier, save
in the case of fraud on its part.

Article 32 Death of person liable
In the case of the death of the person liable, an action for damages lies in accordance with the
terms of this Convention against those legally representing his or her estate.

Article 33 Jurisdiction

1. An action for damages must be brought, at the option of the plaintiff, in the territory of one
of the States Parties, either before the court of the domicile of the carrier or of its principal place
of business, or where it has a place of business through which the contract has been made or
before the court ar the place of destinacion.

2, In respect of damage resulting from the death or injury of a passenger, an action may be
brought before one of the courts mentioned in paragraph 1 of this Article, or in the territory of
2 State Party in which ar the time of the accident the passenger has his or her principal
and permanent residence and to or from which the carrier operates services for the carriage of
passengers by air, either on its own aircraft, or on another carrier’s aircraft pursuant to a
commercial agreement, and in which that carrier conducts its business of carrtage of passengers
by air from premises leased or owned by the carrier itself or by another carrier with which it has
a commercial agreement.

3. For the purposcs of paragraph 2:

{a) ‘commercia] agreement’ means an agreement, other than an agency agreement, made
between carriers and relating to the provision of their joint services for carriage of
passengers by air;

(b} ‘principal and permanent residence” means the one fixed and permanent abode of the
passenger at the time of the accident. The nationality of the passenger shall not be
the determining factor in this regard,

4. Questions of procedure shall be governed by the law of the courr seised of the case,

Article 34 Arbitration

1. Subject to the provisions of this Article, the parties to the contract of carriage for cargo may
stipulate that any dispute telating to the liability of the carrier under chis Convention shall be
settled by arbitration. Such agreement shall be in writing. |
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2. The arbitration proceedings shall, at the option of the claimant, take place witht,
jurisdictions referred to in Article 33.

3. The arbitrator or arbitration tribunal shall apply the provisions of this Convention.

4. The provisions of paragraphs 2 and 3 of this Article shall be deemed to be part
arbitration clause or agreement, and any term of such clause or agreement which is incor.
therewitch shall be null and void.

Article 35 Limitation of actions

1. The right to damages shall be exiinguished if an action is not brought within a period of c¢
years, reckoned from the date of arrival at the destination, or from the date on which the airceat
ought 1o have arrived, or from the date on which the carriage stopped. )
2. The method of calculating that period shall be determined by the law of the court seised of the

case.

Article 36 Successive carriage

1. In the case of carriage to be performed by various successive carriers and falling within the
definition set out in paragraph 3 of Article 1, each carrier which accepts passengers, baggage or
cargo is subject to the rules set out in this Convention and is deemed to be one of the parties
to the contract of carriage in so far as the contract deals with that part of the carriage which is
performed under its supervision.

2. In the case of carriage of this nature, the passenger or any person entitled to compensation in
respect of him or her can take action only against the carrier which petformed the carriage
during which the accident or the delay occurred, save in the case whete, by express agreement,
the first carrier has assumed liability for the whole journey.

3. As regards baggage or carge, the passenger or consignor will have a right of action against the
first carrier, and the passenger or consignee who is entitled to delivery will have a right of action
against the last carrier, and further, each may take action against the carrier which performed the
carriage during which the destruction, loss, damage or delay took place. These carriers will be
jointly and severally liable to the passenger or to the consignor or consignee.

Article 37 Right of recourse against third parties
Nothing in this Convention shall prejudice the question whether a person liable for damage in
accordance with its provisions has a right of recourse against any other person.

CHAPTER IV
COMBINED CARRIAGE

Article 38 Combined carriage

1. In the case of combined carriage performed partly by air and partly by any other made of
carriage, the pravisions of this Convention shall, subject to paragraph 4 of Article 18, apply only
to the carriage by air, provided that the carriage by air falls within the terms of Article 1.

2. Nothing in this Convention shall prevent the parties in the case of combined carriage from
inserting in the document of air carriage conditions relating to other modes of carriage,
provided that the provisions of this Convention are observed as regards the carriage by ait.

Tl
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CHAPTER V

CARRIAGE BY AIR PERFORMED BY A PERSON OTHER THAN
THE CONTRACTING CARRIER

Article 39 Contracting carrier — actual carrier

The provisions of this Chapter apply when a person (hereinafter referred to as ‘the contracting
carrier’} as a principal makes a contract governed by this Convention wich a passenger or
consignor or with a person acting on behalf of the passenger or consignor, and another person
(hereinafter referred to as ‘the actual carrier’) performs, by virtue of authority from the contrace-
ing carrier, the whole or part of the carriage, but is not with respect to such part a successive
carrier within the meaning of this Cenvention. Such autherity shall be presumed in the absence
of proof to the contrary.

Auticle 40 Respective liability of contracting and actual carriers

If an actual carrier performs the whole or part of carriage which, according to the contract
referred to in Article 39, is governed by this Convention, both the contracting carrier and the
actual carrier shall, except as otherwise provided in this Chapter, be subject to the rules of this
Convention, the former for the whole of the carriage contemplated in the contract, the latter
solely for the carriage which it petforms.

Article 41 Mutuai liabilicy

1. The acts and omissions of the actual carrier and of its servants and agents acting within the
scope of their employment shall, in relation to the carriage performed by the actual carrier, be
deemed to be also those of the contracting carrier.

2. The acts and omissions of the contracting carrier and of its servants and agents acting within
the scope of their employment shall, in relation to the carriage performed by the actual carrier,
be deemed to be also those of the actual carrier. Nevertheless, no such act or omission shall
subject the actual carrier to liability exceeding the amounts referred to in Arcicles 21, 22, 23
and 24. Any special agreement under which the contracting carrier assumes obligations not
imposed by this Convention or any waiver of rights or defences conferred by this Convention or
any special declaration of interest in delivery 2t destination contemplated in Arricle 22 shall not
affect the actual carrier unless agreed to by it.

Article 42 Addressee of complaints and instructions

Any complaint to be made or instruction to be given under this Convention to the carrier shall
have the same effect whether addressed to the contracting carrier or o the acrual carrier.
Nevertheless, instructions referred to in Article 12 shall only be effective if addressed ro the
contracting carrier.

Article 43 Servants and agents

In refation to the carriage performed by the actual carrier, any servant or agent of that carrier or
of the contracting catrier shall, if they prove that they acted within the scope of their employ-
ment, be entitled to avail themselves of the conditions and limits of liability which are applicable
under this Convention to the carrier whose servant or agent they are, unless it is proved that
they acted in a manner that prevents the limits of liability from being invoked in accordance
with this Convention.

Article 44 Aggregation of damages

In relation to the carriage performed by the actual carrier, the aggregate of the amounts
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recoverable from that carrier and the contracting carrier, and from their servants and agents
acting within the scope of their employment, shall not exceed the highest amount which could
be awarded against either the contracting carrier or the actual carrier under this Convention, but
none of the persons mentioned shall be liable for a sum in excess of the limit applicable to that
person. )

Article 45 Addressee of claims _
In relation to the carriage performed by the actual carrier, an action for damages may be
brought, at the option of the plaintiff, against thac carrier or the contracring carrier, or against
both together or separately. If the action is brought against only one of those carriers, that carrier
shall have the right ro require the other carrier to be joined in the proceedings, the procedure
and effects being governed by the law of the court seised of the case.

Article 46 Additional jurisdiction

Any action for damages contemplated in Article 45 must be brought, at the option of the
plaintiff, in the territory of one of the States Parties, either before a court in which an action may
be brought against the contracting carrier, as provided in Article 33, or before the court having
jurisdiction at the place where the actual carrier has its domicile or its principal place of
business.

Article 47 Invalidity of contractual provisions

Any contractual provision tending to relieve the contracting carrier or the actual cartier of
liability under this Chapter or to fix a lower limit than that which is applicable according to this
Chapter shall be null and void, but the nullity of any such provision does not involve the nullity
of the whole contract, which shall remain subject to the provisions of this Chapter.

Article 48 Mutual relations of contracting and actual catriers
Except as provided in Article 45, nothing in this Chapter shall affect the rights and obligacions
of the carriers berween themselves, including any right of recoutse or indemnification.

CHAPTER VI

OTHER PROVISIONS

Article 49 Mandatory application

Any clause contained in the contract of carriage and all special agreements entered into before
the damage occurred by which the parties purport to infringe the rules laid down by this
Convention, whether by deciding the law to be applied, or by altering the rules as to jurisdic-
tion, shall be null and void.

Article 50 Insurance

States Parties shall require their carriers to maintain adequate insurance covering their liabiliry
under this Convention. A carrier may be required by the State Party into which it operates
to furnish evidence thar it maintains adequate insurance covering its liability under this
Convention.

Article 51 Carriage performed in extraordinary circumstances

The provisions of Articles 3 to 5, 7 and 8 relating to the documentation of carriage shall not
apply in the case of carriage performed in extraordinary circumstances outside the normal scope
of a carrier’s business.
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Article 52 Definition of days

The expression ‘days’ when used in this Convention means calendar days, not working days.
p ¥ ¥ £ day:

CARRIAGE BY AIR (SUPPLEMENTARY
PROVISIONS) ACT 1962

CHAPTER 43

1 Supplementary convention to have force of law

(1) The provisions of the Convention, supplementary to the Warsaw Convention, for the
unification of certain rules relating to international carriage by air performed by a person other
than the contracting carrier, as set out in the Schedule to this Act, shall, so far as they telate to
the rights and liabilities of carriers, carriers’ servants and agents, passengers, consignors, con-
signees, and other persons, and subject to the provisions of this Act, have the force of law in the
United Kingdom in relation to any carriage by air to which the Convention applies, irrespective
of the nationality of the aircraft performing that carriage.

(2} If there is any inconsistency between the text in English in Pare I of the Schedule to this Act
and the text in French in Part 11 of that Schedule, the text in French shall prevail,

2-7 [Omitted].
SCHEDULE

PART 1
THE ENGLISH TEXT

CONVENTION SUPPLEMENTARY TO THE WARSAW
CONVENTION, FOR THE UNIFICATION OF CERTAIN
RULES RELATING TO INTERNATIONAL CARRIAGE BY AIR
PERFORMED BY A PERSON OTHER THAN THE
CONTRACTING CARRIER

Article I
In this Convention —

(a) [Omiteed];

(b} ‘contracting carrier’ means a person who as a principal makes an agreement for
carriage governed by the Warsaw Convention with a passenger or consignor or with a
person acting on behalf of the passenger or consignor;

(c) ‘actual carrier’ means a person, other than the contracting catrier, who, by virtue of
authority from the contracting carrier, performs the whole or part of the carriage
contemplated in paragraph (b), but who is not with respect to such part a successive
carrier within the meaning of the Warsaw Convention. Such authority is presumed in
the absence of proof to the contrary.

Article II

If an actual carrier performs the whole or part of carriage which, according to the agreement
referred to in Article I, paragraph (b}, is governed by the Warsaw Convention, both the con-
tracting carrier and the actual carrier shall, except as otherwise provided in this Convention, be
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subject to the rules of the Warsaw Convention, the former for the whole of rhe carriage
contemplated in the agreement, the latter solely for the carriage which he performs.

Article 111

1. The acts and omissiens of the actual carrier-and of his servants and agents acting within the
scope of their employment shall, in relation to the carriage performed by the actual carrier, be
deemed to be also those of the contracting carrier.

2. The acts and omissions of the contracting carrier and of his servants and agents acting within
the scope of their employmenc shall, in relation to the carriage performed by the actual carrier,
be deemed 1o be also those of the actual carrier. Nevertheless, no such act or omission shall
subject the actual carrier to liability exceeding the limits specified in Article 22 or Article 22A
of the Warsaw Convention. Any special agreement under which the contracting carrier
assumes obligations not imposed by the Warsaw Convention ot any waiver of rights conferred
by that Convention or any special declaration of interest in delivery at destination contemplated
in Article 22 of the said Convention, shall not affect the actual carrier unless agreed to by
him.

Article TV

Any complaint to be made or order to be given under the Warsaw Convention to the carrier
shall have the same effect whether addressed to the contracting cartier or to the actual carrier.
Nevertheless, orders referred to in Article 12 of the Warsaw Convention shall only be effective if
addressed to the contracting carrier.

Article V

In relation to the carriage performed by the actual carrier, any servant ot agent of thac carrier or
of the contracting carrier shall, if he proves that he acted within the scope of his employment, be
entitled 1o avail himself of the limits of liability which are applicable under this Convention to
the carrier whose servant or agent he is unless it is proved that he acted in a manner which,
under the Warsaw Convention, prevents the limits of liability from being invoked.

Anicle V1

In relation to the carriage performed by the actual carrier, the aggregate of the amounts
recoverable from that carrier and the contracting carrier, and from their servants and agents
acting within the scope of their employment, shall not exceed the highest amount which could
be awarded against either the contracting carrier or the acrual carrier under this Convention, but
none of the persons mentioned shall be liable for a sum in excess of the limit applicable to him.

Article VIL

In relation to the carriage performed by the actual carrier, an action for damages may be
brought, at the option of the plaintiff, against that carrier or the contracting carrier, or against
both together or separately. If the action is brought against only one of those carriers, that carrier
shall have the right to require the other carrier to be joined in the proceedings, the procedure
and effects being governed by the law of the court seised of the case.

Axticle VIII

Any action for damages contemplaced in Article VI of this Convention must be brought, at the
option of the plaintiff, either before a court in which an action may be brought against the
contracting carrier, as provided in Article 28 of the Warsaw Convention, or before the court
having jurisdiction at the place where the actual carrier is ordinarily resident or has his principal
place of business.
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Article IX .

1. Any contractual provision tending to relieve the contracting carrier or the actual carrier of
liability under this Convention or to fix a lower limit than that which is applicable according to
this Convention shall be null and void, but the nullity of any such provision does not involve
the nullity of the whole agreement, which shall remain subject to the provisions of this
Convention.

2. In respece of the carriage performed by the actual carrier, the preceding paragraph shall not
apply to contractual provisions governing loss or damage resulting from the inherenc defect,
quality or vice of the cargo carried.

3. Any clause contained in an agreement for carriage and all special agreements entered into
before the damage occurred by which the parties purport to infringe the rules laid down by this
Convention, whether by deciding the law to be applied, or by altering the rules as to jurisdic-
tion, shall be null and void. Nevertheless, for the carriage of cargo arbitration clauses are
allowed, subject to this Convention, if the arbitration is to take place in one of the jurisdictions

referred to in Article VIII.

Article X
Except as provided in Ardcle VII, nothing in this Convention shall affect the rights and
obligations of the two carriers berween themselves.

Articles XT to XVIII [Omitted).

CARRIAGE OF GOODS BY ROAD ACT 1965
CHAPTER 37

1 Convention to have force of law

Subject to the following provisions of this Act, the provisions of the Convention on the Con-
tract for the International Carriage of Goods by Road (in this Act referred to as ‘the Conven-
tion’), as set our in the Schedule to this Act, shall have the force of law in the United Kingdom
so fat as they relare to the rights and liabilities of persons concerned in the carriage of goods by
road under a contract to which the Convention applies.

2-13 [Omitted].

14 Short tite interpretation and commencement
(1) [Omireed].
(2) The persons who, for the purposes of this Act, are persons concerned in the carriage of goods
by road under a contract to which the Convention applies are —
(a) the sender;
(b} the consignee;
(c} any carrier who, in accordance with Arricle 34 in the Schedule o this Act or other-
wise, is a party to the contract of carriage;
(d) any person for whom such a carrier is responsible by virtue of Article 3 in the
Schedule to this Act;
(e) any person to whom the rights and liabilities of any of the persons referred ta
in paragraphs (a} to (d) of this subsection have passed (whether by assignment or
assignation or by operaden of law).

(3) and (4) [Omitted].
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SCHEDULE

CONVENTION ON THE CONTRACT FOR THE
INTERNATIONAL CARRIAGE OF GOODS BY ROAD

CHAPTER I
SCOPE OF APPLICATION

Article ¥
1. This Convention shall apply to every contract for the carriage of goods by road in vehicles
for reward, when the place of taking over of the goods and the place designated for delivery, as
specified in the contrace, are situated in two different countries, of which at least one is a
Contracting country, irrespective of the place of residence and the naticnality of the parties.
2. For the purposes of this Convention, ‘vehicles’ means motor vehicles, articulated vehicles,
trailers and semi-trailers as defined in Acticle 4 of the Convention on Road Traffic dated 19th
September 1949.
3. This Convention shall apply also where carriage coming within its scope is carried out by
States or by governmental institutions or erganisations.
4. This Conventicn shall not apply —

{a) to carriage performed under the terms of any intetnational postal convention;

{(b) to funeral consignments;

{c) to furniture removal,
5. The Contracting Parties agree not ta vary any of the provisions of this Convention by special
agreements between two or more of them, except to make it inapplicable to their frontier traffic
or 1o authorise the use in transport operations entirely confined to their tetritory of consign-
ment notes representing a title to the goods.

Article 2

1. Where the vehicle conraining the goods is carried over part of the journey by sea, rail, inland
waterways or ait, and, except where the provisions of Article 14 are applicable, the goods are not
unloaded from the vehicle, this Convention shall nevertheless apply to the whole of the cartiage.
Provided that to the extent that it is proved that any loss, damage or delay in delivery of the
goods which occurs during the carriage by the other means of transport was not caused by an act
or omission of the carrier by road, but by some event which could only have ocourred in
the course of and by reason of the carriage by that other means of transpor, the liability of the
carrier by road shall be determined not by this Convention, but in the manner in which the
liability of the carrier by the other means of transport would have been determined if a contract
for the carriage of the goods alone had been made by the sender with the carrier by the other
means of transport in accordance with the conditions prescribed by law for the carriage of goods
by that means of transport. If, however, there are no such prescribed conditions, the liabilicy of
the carrier by road shall be determined by this Convention.

2. If the carrier by road is also himself the carrier by the other means of transport, his liability
shall also be determined in 2ccordance with the provisions of paragraph 1 of this Article, but as
if, in his capacities as carrier by road and as catrier by the other means of transport, he were two
scparate persons.
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CHAPTER 11

PERSONS FOR WHOM THE CARRIER IS RESPONSIBLE
Article 3

For the purposes of this Convention the carrier shall be responsible for the acts and omissions
of his agenis and servants and of any other persons of whose services he makes use for the
performance of the carriage, when such agents, servants or other persons are acting within the
scope of their employment, as if such acts or omissions were his own.

CHAPTER III

CONCLUSION AND PERFORMANCE OF THE CONTRACT
OF CARRIAGE

Article 4

The contract of carriage shall be confirmed by the making out of a consignment note. The
absence, irregularity or loss of the consignment note shall not affect the existence or the validity
of the contract of carriage which shall remain subject to the provisions of this Convention.

Aurticle 5

1. The consignment note shall be made cut in three original copies signed by the sender and by
the carrier. These signatures may be printed or replaced by the stamps of the sender and the
carrier if the law of the country in which the consignment note has been made our so permits,
The first copy shall be handed to the sender, the second shall accompany the goods and the third
shall be retained by the carrier.

2. When the goods which are to be carried have 1o be loaded in different vehicles, or are of
different kinds or are divided into different lots, the sender or the carrier shall have the right to
require a separate consignment note to be made out for each vehicle used, or for each kind or lot
of goods.

Article 6

1. The consignment note shall contain the following particulars —

a) the date of the consignment note and the place at which it is made out;

b} the name and address of the sender;

c) the name and address of the carrier;

d) the place and the date of taking over the goods and the place designated for

delivery;

{e) the name and address of the consignee;

{f) the deseription in common use of the nature of the goods and the method of packing,
and, in the case of dangerous goods, their generally recognised description;

{g) the number of packages and their special marks and numbers;

{h} the gross weight of the goods or their quantity otherwise expressed;

(i) charges relating to the carriage (carriage charges, supplementary charges, customs
duties and other charges incurred from the making of the contract to the time of
delivery});

(j} the requisite instructions for Customs and other formalities;

(k) astatement that che carriage is subject, notwithstanding any clause to the contrary, to
the provisions of this Convention.

(
(
(
(
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2. Where applicable, the consignment note shall also contain the following particulars —
{a) astatement that transhipment is not allowed;
(b) the charges which the sender undertakes to pay;
(c} the amount of ‘cash on delivery’ charges;
(d) a declaration of the value of the goods and the amount representing special interest in
delivery;
() the sender’s instructions to the carrier regarding insutance of the goods;
(f) the agreed time-limit within which the carriage is to be carried out;
{g) alist of the documents handed to the carrier.
3. The parties may enter in the consignment note any other particulars which they may deem

useful.

Article 7
1. The sender shall be responsible for all expenses, loss and damage sustained by the carrier by
reason of the inaccuracy or inadequacy of —
{a) the particulars specified in Article 6, paragraph 1, (b}, {d}, {c), (£}, (g), (h) and (j};
(b} the particulars specified in Article 6, paragraph 2;
() any other particulars or instructions given by him to enable the consignment note to
be made out or for the purpose of their being entered therein.
2. 1f, ar the request of the sender, the carrier enters in the consignment note the particulars
referred to in paragraph 1 of this Article, he shall be deemed, unless the contrary is proved, to
have dene so on behalf of the sender.
3. If the consignment note does not contain the statement specified in Article 6, paragraph 1 {k),
the carrier shall be liable for all expenses, loss and damage sustained through such omission by
the person entitled to dispose of the goods.

Article 8
1. On taking over the goods, the carrier shall check —

(a) the accuracy of the statements in the consignment note as to the number of packages

and their marks and numbers, and

(b) the apparent condition of the goods and their packaging,
2. Where the carrier has no reasonable meaas of checking the accuracy of the statements referred
to in paragraph 1{a) of this Article, he shall enter his reservations in the consignment note
together with the grounds on which they are based. He shall likewise specify the grounds for any
teservations which he makes with regard to the apparent condition of the goods and their
packaging. Such reservations shall not bind the sender unless he has expressly agreed to be
bound by them in the consignment note.
3, The sender shall be entitled to requite the carrier to check the gross weight of the goods or
their quantity otherwise expressed. He may also require the contents of the packages to be
checked. The carrier shall be entitled to claim the cost of such checking. The result of the checks
shall be entered in the consignment nore.

Article 9

1. The consignment note shall be prima facie evidence of the making of the contract of carriage,
the conditions of the contract and the receipt of the goods by the carrier.

2. If the consignment note contains no specific reservations by the carrier, it shall be presumed,
unless the contrary is proved, that the goods and their packaging appeared to be in good
condition when the carrier took them over and that the number of packages, their marks and
numbers corresponded with the statements in the consignment note.
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Article 10 -

The sender shall be liable to the cartier for damage ro persons, equipment or other goods, and
for any expenses due to defective packing of the goods, unless the defect was apparent or known
to the carrier at the time when he took over the goods and he made no reservations concerning
it.

Article 11

1. For the purposes of the Customs or other formalities which have to be completed before
delivery of the goods, the sender shall attach the necessary documents to the consignment note
or place them at the disposal of the carrier and shall furnish him with all the informarion which
he requires.

2. The carrier shall not be under any duty to enquire into either the accuracy or the adequacy of
such documents and information. The sender shall be liable to the carrier for any damage
caused by the absence, inadequacy or irregularity of such documents and information, except in
the case of some wrongful act or neglect on the part of the carrier.

3. The liability of the carrier for the consequences arising from the loss or incorrect use of the
documents specified in and accompanying the consignment note or deposited with the carrier
shall be that of an agent, provided that the compensation payable by the carrier shall not exceed
that payable in the event of loss of the goods.

Article 12

1. The sender has the right to dispose of the goods, in particular by asking the carrier to stop the
goods in transit, to change the place at which delivery is to take place or to deliver the goods to a
consignee other than the consignee indicated in the consignment notice.

2. The right shail cease to exist when the second copy of the consignment note is handed to the
consignee or when the consignee exercises his right under Article 13, paragraph 1; from that
time onwards the carrier shall obey the orders of the consignee.

3. The consignee shall, however, have the right of disposal from the time when the consignment
note is drawn up, if the sender makes an entry ro that effect in the consignment note.

4.1f in exercising his right of disposal the consignee has ordered the delivery of the goods to
another person, that other person shall not be entitled to name other consignees.

5. The exercise of the right of disposal shall be subject to the following conditions —

{a) thart the sender or, in the case referred to in paragraph 3 of this Article, the consignee
who wishes to exercise the right produces the first copy of the consignment note on
which the new instructions te the carrier have been entered and indemnifies che
carrier against all expenses, loss and damage involved in carrying out such instruction;

{b) that the carrying out of such instructions is possible at the time when the instructions
reach the person who is to carry them out and does not either interfere with che
normal working of the carrier’s undertaking or prejudice the senders or consignees of
other consignments;

(c) thar the instructions do not result in 2 division of the consignment.

6. When, by reason of the provisions of paragraph 5(b} of this Article, the carrier cannot carry
out the instructions which he receives, he shall immediately notify the person who give him
such instructions.

7. A carrier whe has not carried out the instructions given under the conditions provided for in
this Article, or who has carried them out without requiring the ficst copy of the consignment
note to be produced, shall be liable to the person entitled to make a claim for any loss or damage
caused thereby.
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Article 13 .

1. Afier arrival of the goods at the place designated for delivery, the consignee shall be entitled to
require the carrier to deliver to him, against a receipt, the second copy of the consignment note
and the goods. If the loss of the goods is established or if the goods have not arrived after the
expiry of the period provided for in Article 19, the consignee shall be entitled to enforce in his
own name against the carrier any rights arising from the contract of carriage.

2. The consignee who avails himself of the rights granted to him under paragraph 1 of this
Article shall pay the charges shown to be due on the consignment note, but in the event of
dispute on this matter the carrier shall not be required w deliver the goods unless security has
been furnished by the consignee,

Article 14

1. If for any reason it is or becomes impossible to carry out the contract in accordance with the
terms laid down in the consignment note before the goods reach the place designated for
delivery, the carrier shall ask for instructions from the person entitled to dispose of the goods in
accardance with the provisions of Article 12.

2. Nevertheless, if circumstances are such as to allow the carriage to be carried out under
conditions differing from these laid down in the consignment note and if the carrier has been
unable to obrain instrucrions in reasonable time from the person entitled to dispose of the goods
in accordance with the provisions of Article 12, he shall take such steps as seem to him to be in
the best interests of the person entitled to dispose of the goods.

Article 15

1. Where circumstances ptevent delivery of the goods after their arrival at the place designared
for delivery, the carrier shall ask the sender for his instructions. If the consignee refuses the goods
the sender shall be entitled to dispose of them without being obliged to produce the first copy of
the consignment note.

2. Even if he has refused the goods, the consignee may nevertheless require delivery so long as the
carrier has not received instruction to the contrary from the sendec.

3. When circumstances preventing delivery of the goods arise after the consignee, in exercise of
his rights under Arricle 12, paragraph 3, has given an order for the goods to be delivered to
another person, paragraphs 1 and 2 of this Article shall apply as if the consignee were the sender
and that other person were the consignee.

Article 16

1. The carrier shall be entitled to recover the cost of his request for instructions and any expenses
entailed in carrying out such instructions, unless such expenses were caused by the wrongful act
or neglect of the carrier.

2. In the cases referred to in Article 14, paragraph 1, and in Article 15, the carrier may immedi-
ately unload the goods for account of the person entitled to dispose of them and thereupon the
carriage shall be deemed to be at an end. The carrier shall then hold the goods on behalf of the
person so entitled. He may however entrust them to a third party, and in that case he shall not
be under any liability except for the exercise of reasonable care in the choice of such third parey.
The charges due under the consignment note and all other expenses shall remain chargeable
against the goods.

3. The carrier may sell the goods, withour awaiting instructions from the person entitled to
dispose of them, if the goods are perishable or their condition warrants such 2 course, or when
the storage expenses would be out of proportion to the value of the goods. He may also proceed
1o the sale of the goods in other cases if after the expiry of a reasonable period he has not received
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from the person entitled 1o dispose of the goods instructions to the contrary which he may
reasonably be required ro carry out.

4., If the goods have been sold pursuant to this Article, the proceeds of sale, afrer deduction of the
expenses chargeable against the goods, shall be placed at the disposal of the person entitled to
dispose of the goods. If these charges exceed the proceeds of sale, the carrier shall be entitled
to the difference.

5. The procedure in the case of sale shall be determined by the law or custom of the place where
the goods are situated.

CHAPTER IV
LIABILITY OF THE CARRIER

Artide 17

1. The carrier shall be liable for the total or partial loss of the goods and for damage thereto
occurring between the time when he takes over the goods and time of delivery, as well as for any
delay in delivery.

2. The carrier shall however be relieved of liability if the loss, damage or delay was caused by the
wrongful act or neglect of the claimant, by the instructions of the claimanr given otherwise
than as the result of a wrongful act or neglect on the part of the carrier, by inherent vice of the
goods or through circumstances which the carrier could not avoid and the consequences of
which he was unable to prevent.

3. The carrier shall not be relieved of liability by reason of the defective condition of the
vehicle used by him in order to perform the carriage, or by reason of the wrongful act ot
neglect of the person from whom he may have hired the vehicle or of the agents or servants of
the latter.

4. Subject to Article 18, paragraphs 2 to 5, the carrier shall be relieved of liability when the loss
or damage arises from the special risks inherent in one or more of the following circumstances —

(a) use of open unsheetred vehicles, when their use has been expressly agreed and specified
in the consignment note;

(b) the lack of, or defective condirion of packing in the case of goods which, by their
nature, are liable to wastage or to be damaged when not packed or when not properly
packed;

(c) handling, loading, stowage or unloading of the goods by sender, the consignee or
persons acting on behalf of the sender or the consignee;

(d) the nature of certain kinds of goods which particularly exposes them to total or partial
loss or to damage, especially through breakage, rust, decay, dessiccation, leakage,
normal wastage, or the action of moths or vermin;

(e} insufficiency or inadequacy of marks or numbers on the packages;

(f) the carriage of livestock.

5. Where under this Article the carrier is not under any liability in respect of some of the factors
causing the loss, damage or delay, he shall only be liable to the extent that those factors for
which he is liable under this Article have contributed to the loss, damage or delay, he shall only
be liable to the extent that those factors for which he is liable under this Acticle have contributed
to the loss, damage or delay.

Article 18
1. The burden of proving that loss, damage or delay was due to one of the causes specified in
Article 17, paragraph 2, shall rest upon the carrier.
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2. When the carrier established thar in the circumstances of the case, the loss or damage could
be attributed to one or more of the special risks referred to in Article 17, paragraph 4, ic shall be
presumed that it was so caused. The claimant shall however be entitled to prove that the loss or
damage was not, in fact, attributable either wholly or partly to one of these risks.

3. This presumption shall not apply in the circumstances set out in Article 17, paragraph 4 (a), i
there has been an abnormal shortage, or a loss of any package.

4. If the carriage is performed in vehicles specially equipped to protect the goods from the
effects of heat, cold, variations in temperature or the humidity of the air, the carrier shall not be
entitled to claim the benefit of Article 17, paragraph 4(d), unless he proves that all steps
incumbent on him in the circumstances with respect to the choice, maintenance and use of such
equipment were taken and that he complied with any special instructions issued to him.

5. The carrier shall not be entitled to claim the benefit of Article 17, paragraph 4(f), unless he
proves that all steps normally incumbent on him in the circumstances were taken and thac
he complied with any special instructions issued to him.

Article 19

Delay in delivery shall be said to occur when the goods have not been delivered within the
agreed time-limit or when, failing an agreed time-limit, the actual duration of the carriage
having regard to the circumstances of the case, and in particular, in the case of partial loads, the
time required for making up a complete load in the normal way, exceeds the time it would be
reasonable to allow a diligent carrier.

Article 20

1. The fact that goods have not been delivered within thirty days following the expiry of the
agreed time-limit, or, if there is no agreed time-limit, within sixty days frem the time when the
carrier took over the goods, shall be conclusive evidence of the loss of the goods, and the person
entitled to male a claim may thereupon treat them as lost.

2. The person so entitled may, on receipt of compensation for the missing goods, request in
writing that he shal! be notified immediately should the goods be recovered in the course of the
year following the payment of compensation. He shall be given a written acknowledgement of
such request.

3. Within the thirty days following receipt of such notification, the person entitled as aforesaid
may require the goods to be delivered to him against payment of the charges shown to be due on
the consignment note and also against refund of the compensation he received less any charges
included therein but without prejudice to any claims to compensation for delay in delivery
under Article 23 and, where applicable, Article 26.

4. In the absence of the request mentioned in paragraph 2 or of any instructions given within the
period of thirty days specified in paragraph 3, or if the goods are not recovered until more than
one year after the payment of compensation, the cartier shall be entitled to deal with them in
accordance with the law of the place where the goods are situated.

Article 21

Should the goods have been delivered to the consignee without collection of the ‘cash on
delivery’ charge which should have been collected by the carrier under the terms of che contrace
of carriage, the carrier shall be liable to the sender for compensation not exceeding the amount
of such charge without prejudice te his right of action against the consignee.

Aurticle 22
1. When the sender hands goods of 2 dangerous nature to the carrier, he shall inform the carrier
of the exact nature of the danger and indicate, if necessary, the precautions to be taken. If this
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information has not been entered in the consignment note, the burden of proving, by some
other means, that the carrier knew the exact narure of the danger constituted by the carriage of
the said goods shall rest upon the sender or the consignee.

2. Goods of a dangerouns nature which, in the circumstances referred to in paragraph 1 of this
Article, the carrier did not know were dangerous, may, at any time or place, be unloaded,
destroyed or rendered harmless by the carrier without compensation; furcher, the sender shall be
liable for all expenses, loss or damage arising out of their handing over for carriage or of their
carriage.

Article 23

1. When, under the provisions of this Convention, a carrier is liable for compensation in respect
of total or partial loss of goods, such compensation shall be calculated by reference to the value
of the goods at the place and time at which they were accepted for carriage.

2. The value of the goods shall be fixed accordingly to the commeodity exchange price o, if there
is no such price, according to the current market price or, if there is no commedity exchange
price or current market price, by reference to the normal value of goods of the same kind and
quality.

3. Compensation shall not, however, exceed 8.33 units of account per kilogram of gross weight
short.

4. In addition, the carriage charges, Customs duties and other charges incurred in respect of the
carriage of the goods shall be refunded in full in case of total loss and in proportion to the loss
sustained in case of partial loss, but no further damages shall be payable.

5. In the case of delay, if the claimant proves that damage has resulted therefrom the carrier shall
pay compensation for such damage not exceeding the carriage charges.

6. Higher compensation may only be claimed where the value of the goods or a special interest in
delivery has been declared in accordance with Articles 24 and 26.

7. The unit of account mentioned in this Convention is the Special Drawing Right as defined by
the International Monetary Fund. The amount mentioned in paragraph 3 of this Article shall be
converted into the national currency of the State of the Court seised of the case on the basis of
the value of that currency on the date of the judgment or the date agreed upon by the Parties.

Article 24

The sender may, against payment of a surcharge to be agreed upon, declare in the consignment
note a value for the goods exceeding the limit laid down in Article 23, paragraph 3, and in that
case the amount of the declared value shall be substituted for that limit.

Article 25
1. In case of damage, the carrier shall be liable for the amount by which the goods have
diminished in value, calculated by reference to the value of the goods fixed in accordance with
Article 23, paragraphs 1, 2 and 4.
2. The compensation may not, however, exceed —
(a) if the whole consignment has been damaged the amount payable in the case of total
loss;
(b) if part only of the consignment has been damaged, the amount payable in the case of
loss of the part affecred.

Article 26

1, The sender may, against payment of a surcharge to be agreed upon, fix the amount of a special
interest in delivery in the case of loss or damage or of the agreed time-limit being exceeded, by
entering such amount in the consignment note.
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2. If a declaration of a special interest in delivery has been made, compensation for the additional
loss or damage proved may be claimed, up to the total amount of the interest declared,
independently of the compensation provided for in Articles 23, 24 and 25.

Article 27

1. The claimanc shall be entitled to claim interest on compensation payable. Such interest,
calculated at five per centum per annum, shall accrue from the date on which the claim was sent
in writing to the carrier or, if no such claim has been made, from the date on which legal
proceedings were instituted.

2. When the amounts on which the calculation of the compensation is based are not expressed in
the currency of the country in which payment is claimed, conversion shall be at the rate of
exchange applicable on the day and at the place of payment of compensation.

Article 28

1. In cases where, under the law applicable, loss, damage or delay arising out of carriage under
this Convention gives rise to an extra-contractual claim, the carrier may avail himself of the
provisions of this Convention which exclude his liability or which fix or limit the compensation
due.

2. In cases where the extra-contractual liability for loss, damage or delay of one of the persons for
whom the carrier is responsible under the terms of Article 3 is in issue, such person may also
avail himself of the provisions of this Convention which exclude the liabilicy of the carrier or
which fix or limit the compensation due.

Article 29

1. The carrier shall not be entitled to avail himself of the provisions of this chapter which exclude
ot litnit his liability or which shift the burden of proof if the damage was caused by his wilful
misconduct or by such default on his part as, in accordance with the law of the court or ttibunal
seised of the case, is considered as equivalent to wilful misconduct.

2. The same provision shall apply if the wilful misconduct or default is commirtted by the agents
or servants of the carrier or by any other persons of whose services he makes nse for the
performance of the carriage, when such agents, servants or other persons are acting within the
scope of their employment. Furthermore, in such a case such agents, servants or other persons
shall not be entitled to avail themselves, with regard to their personal liability, of the provisions
of this chapter referred ro in paragraph 1.

CHAPTER V
CLAIMS AND ACTIONS

Article 30

1. If the consignee takes delivery of the goods without duly checking their condition with the
carrier or without sending him reservations giving a general indication of the loss or damage,
not later than the time of delivery in the case of apparent loss or damage and within seven days
of delivery, Sundays and public holidays excepted, in the case of loss or damage which is not
apparent, the fact of his taking delivery shall be prima facie evidence that he has received the
goods in the condition described in the consignment note. In the case of loss or damage which is
not apparent the reservations referred to shall be made in writing.

2. When the condition of the goods has been duly checked by the consignee and the carrier,
evidence contradicting the result of chis checking shall only be admissible in the case of loss or
damage which is not apparent and provided that the consignee has duly sent reservations in
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writing to the carrier within seven days, Sundays and public holidays excepted, from the date of
checking,

3. No compensation shall be payable for delay in delivery unless a reservation has been sent in
writing to the carrier, within twenty-one days from the time thar the goods were placed at the
disposal of the consignee.

4. In calculating the time-limits provided for in this Article the date of delivery, or the date of
checking, or the date when the goods were placed at the disposal of the consignee, as the case
may be, shall not be included.

5. The carrier and the consignee shall give each other every reasonable facility for making the
requisite investigations and checks.

Article 31
1. In legal proceedings arising out of carriage under this Convention, the plaintiff may bring an
action in any court or tribunal of a contracting country designated by agreement between the
parties and, in additien, in the courts or tribunals of 2 country within whose tetritory —

{a) the defendant is ordinarily resident, or has his principal place of business, or the

branch or agency through which the contract of carriage was made; or
(b} the place where the goods were taken over by the carrier or the place designated for
delivery is situated, and in no other courts or tribunals.

2. Where in respect of a claim referred to in paragraph 1 of this Article an action is pending
before a court or tribunal competent under that paragraph, or where in respect of such a claim a
judgment has been entered by such a court or tribunal no new action shall be started between
the same parties on the same grounds unless the judgment of the court or tribunal before which
the first action was brought is not enforceable in the country in which the fresh proceedings are
brought.
3. When a judgment entered by a court or tribunal of a contracting country in any such action
as is referred to in paragraph 1 of this Article has become enforceable in that country, it shall also
become enforceable in each of the other contracting States, as soon as the formalities required
in the country concerned have been complied with. The formalities shall not permit the merits
of the case to be reopened.
4. The provisions of paragraph 3 of this Article shall apply to judgments after trial, judgments by
default and sectlements confirmed by an order of the court, but shall noc apply to incerim
judgments or to awards of damages, in addition to costs against a plaintiff who wholly or parcly
fails in his action.
5. Security for costs shall not be required in proceedings arising out of carriage under che
Convention from nationals of contracting countries resident or having their place of business in
one of those countries.

Article 32
1. The period of limitation for an action arising out of carriage under this Convention shall
be one year. Nevertheless, in the case of wilful misconduct, or such default as in accordance
with the law of the court or tribunal seised of the case, is considered as equivalent to wilful
misconduct, the period of limitation shall be three years. The period of limitation shall begin to
run ~
(a} in the case of partial loss, damage or delay in delivery, from the date of delivery;
(b} in the case of total loss, from the thirtieth day after the expiry of the agreed time-limit
or where there is no agreed time-limit from the sixtieth day from the date on which
the goods were taken over by the catrier;
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{c} in all other cases, on the expiry of a period of three months after the making of the
contract of carriage.

The day on which the period of limitation begins to run shall not be included in the period.
2. A written claim shall suspend the period of limitation until such date as the carrier rejects the
claim by notification in writing and returns the documents attached thereto. If a part of the
claim is admitted the period of limitation shall start to run again only in respect of that part
of the claim still in dispute. The burden of proof of the receipt of the claim, or of the reply and
of the return of the documents, shall rest with the party relying upon these facts. The running of
the pericd of limitation shall not be suspended by further claims having the same object.
3. Subject to the provisions of paragraph 2 above, the extension of the petiod of limitation shall
be governed by the law of the court or tribunal scised of the case. That law shall also govern the
fresh accrual of rights of action.
4. A right of action which has become barred by lapse of time may not be exercised by way of
counter-claim or set-off.

Article 33

The contract of carriage may contain a clause conferring competence on an arbitration tribunal
if the clause conferring competence on the tribunal provides that the tribunal shall apply this
Coenvention,

CHAPTER VI

PROVISIONS RELATING TO CARRIAGE PERFORMED BY
SUCCESSIVE CARRIERS

Article 34

If carriage governed by a single contract is performed by successive road carriers, each of them
shall be responsible for the performance of the whole operation, the second catrier and each
succeeding carrier becoming a party to the contract of carriage, under the terms of the consign-
ment note, by reason of his acceptance of the goods and the consignment note.

Article 35

1. A carrier accepting the goods from a previous carrier shall give the latter a dated and signed
receipt. He shall enter his name and address on the second copy of the consignment note.
Where applicable, he shall enter on the second copy of the consignment note and on the receipt
reservations of the kind provided for in Article 8, paragraph 2.

2. The provisions of Article 9 shall apply 1o the relations herween successive carriers.

Article 36

Except in the case of a counter-claim or a set-off raised in an action concerning 2 claim based on
the same contract of carriage, legal proceedings in respect of liability for loss, damage or delay
may only be brought against the first carrier, the last carrier or the carrier who was performing
that portion of the catriage during which the event causing the loss, damage or delay occurred;
an action may be brought at the same time against several of these carriers.

Article 37

A carrier who has paid compensation in compliance with the provisions of this Convention,
shall be entitled to recover such compensation, together with interest thereon and all costs and
expenses incurred by reason of the claim, from the other carriers who have taken part in the
carriage, subject to the following provisions —



Carriage of Goods by Road Act 1965 I |

(a) the carrier responsible for the loss or damage shall be solely liable for the compensa-
tion whether paid by himself or by another carrier;

(b) when the loss or damage has been caused by the action of two or more carriers, each
of them shall pay an amount proportionate to his share of liability; should it be
impossible ro apportion the liabilicy, each carrier shall be liable in proportion to the
share of the payment for the carriage which is due to him;

{c) if it cannot be ascertained to which carriers liability is attribuzable for the loss
or damage, the amount of the compensation shall be apportioned becween all the
catriers as laid down in (b} above.

Artide 38

If one of the carriers is insolvent, the share of the compensation due from him and unpaid by
him shall be divided among the other carriers in proportion to the share of the payment for the
carriage due to them.

Article 39

1. No carrier against whom a claim is made under Articles 37 and 38 shall be entitled wo
dispute the validity of the payment made by the carrier making the claim if the amount of
the compensation was determined by judicial authority afiter the fist mentioned carrier
had been given due notice of the proceedings and afforded an opportunity of entering an
appearance.

2. A carrier wishing to take proceedings to enforce his right of recovery may make his claim
before the competent court or tribunal of the country in which one of the carriers concerned is
ordinarily resident, or has his principal place of business or the branch or agency through which
the contract of carriage was made. All the carriers concerned may be made defendants in the
same action.

3. The provisions of Article 31, paragraphs 3 and 4, shall apply to judgments entered in the
proceedings referred to in Articles 37 and 38.

4. The provisions of Article 32 shall apply to claims between carriers. The period of limitation
shall, however, begin to run cither on the date of the final judicial decision fixing the amount of
compensation payable under the provisions of this Convention, or, if there is no such judicial
decision, from the actual date of payment.

Article 40
Carriers shall be free to agree ameng themselves on provisions other than those laid down in

Articles 37 and 38.

CHAPTER VII

NULLITY OF STIPULATIONS CONTRARY TO THE
CONVENTION

Article 41

1. Subject to the provisions of Article 40, any stipulation which would directly or indirectly
derogate from the provisions of this Convention shall be null and void. The nullity of such a
stipulation shall not involve the nullity of the other provisions of the contract.

2. In particular, a benefit of insurance in favour of the carrier or any other similar clause, or any

clause shifting the burden of proof shall be null and void,
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PROTOCOL OF SIGNATURE

1. This Convention shall not apply to traflic between the United Kingdom of Great Britain and
Northern Ireland and the Republic of Ireland.

UNIFORM LAWS ON INTERNATIONAL SALES
ACT 1967

CHAPTER 45

1 Application of Uniform Law on the International Sale of Goods
(1) In this Act ‘the Uniform Law on Sales’ means the Uniform Law on the [nternational Sale of
Goods forming the Annex to the First Convention and set out, with the modification provided
for by Article 11 of that Convention, in Schedule 1 to this Act; and ‘the First Convention’
means the Convention relating to a Uniform Law on the International Sale of Goods done at
The Hague on 1st July 1964.
(2) The Uniform Law on Sales shall, subject to the following provisions of this section, have the
force of the law in the United Kingdom.
(3) While an Order of Her Majesty in Council is in force declaring that a declaration by the
United Kingdom under Article V of the First Convention (application only by choice of parties}
has been made and not withdrawn the Uniform Law on Sales shall apply to a contract of sale
only if it has been chosen by the patties to the contract as the law of the contract.
{4) In determining the extent of the application of the Uniform Law on Sales by virtue of Article
4 thereof {choice of parties) —

(a) and (b} {Omitted];

(c) in relation to a contract made on or after 1 February 1978, no provision of that law

shall be so regarded except sections 12 w0 15B of the Sale of Goods Act 1979.

{5} to (8) [Omitred].

2 Application of Uniform Law on the Formation of Contracts for the International

Sale of Goods
(1) In this Act ‘the Uniform Law on Formation’ means the Law forming Annex I to the Second
Convention as set out, with the modifications provided for by paragraph 3 of Article I of that
Convention, in Schedule 2 to this Act; and ‘the Second Convention’ means the Convention
relating to a Uniform Law on the Formation of Contracts for the International Sale of Goods
done at The Hague on 1st July 1964.
{2) Subject to subsection (3} of this section the Uniferm Law on Formation shall have the force
of law in the United Kingdom.
(3) The Uniform Law on Formation shall not apply to offers, replies and acceptances made
before such date as Her Majesty may by Order in Council declare to be the date on which the
Second Convention comes into force in respect of the United Kingdom.

(4} {Omitred].
3-5 [Omitted].
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SCHEDULES
SCHEDULE 1

THE UNIFORM LAW ON THE.INTERNATIONAL SALE OF
GOODS

CHAPTER I
SPHERE OF APPLICATION OF THE LAW

Article X

1. The present Law shall apply to contracts of sale of goods entered into by parties whose
places of business are in the territories of different Contracting States, in each of the following
cases —

(a) where the contract involves the sale of goods which are at the time of the conclusion
of the contract in the course of carriage or will be carried from the teeritory of one
State to the territory of another;

(b} where the acts constituting the offer and the acceprance have been effecred in the
territories of different States;

(¢} where delivery of the goods is to be made in the territory of a State other chan that
within whose territory the acts constituting the offer and the acceptance have been
effected.

2. Where a party to the contract does not have a place of business, reference shall be made to his
habitual residence.

3. The application of the present Law shall not depend on the nationality of the parties.

4. In the case of contracts by correspondence, offer and acceptance shall be considered o have
been effected in the territory of the same State only if the letters, telegrams or other docu-
mentary communications which conrain them have been sent and received in the territory of
that State,

5. For the purpose of determining whether the parties have their places of business or habitual
residences in ‘different States’, any two or more States shall not be considered to be “different
State’ if a valid declaration to that effect made under Arricle IT of the Convention dated the 1st
day of July 1964 relating to a Uniform Law on the International Sale of Goods is in force in
respect of them.

Article 2
Rules of private international law shall be excluded for the purposes of the application of the
present Law, subject to any provision to the contrary in the said Law.

Article 3
The parties to a contract of sale shall be free to exclude the application thereto of the present
Law cither entirely or partially. Such exclusion may be express or implied.

Article 4

The present Law shall also apply where it has been chosen as the law of the contract by the
parties, whether or not their places of business or their habitual residences are in different Stares
and whether or not such States are Parties to the Convention dated the 1st day of July 1964
relating to the Uniform Law on the International Sale of Goods, to the extent thart it does not
affecr the application of any mandatory provisions of law which would have been applicable if
the parties had not chosen the Uniform Law.
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Article 5
1. The present Law shall not apply to sales —

{a) of stocks, shares, investment securities, negotiable instruments or money;

(b} of any ship, vessel or aircraft, which is or will be subject vo registration;

(c) of electricity; ’

(d) by authority of law or on execution or distress.
2. The present Law shall not affect the application of any mandatory provision of national law
for the protection of a party to a contract which contemplates the purchase of goods by that
party by payment of the price by instalments.

Article 6

Contracts for the supply of goods to be manufactured or produced shall be considered to be
sales within the meaning of the present Law, unless the party who orders the goods undertakes
to supply an essential and substantial patt of the materials necessary for such manufacture or
production.

Article 7
The present Law shatl apply to sales regardless of the commercial or civil character of the parties
or of the contracts.

Article 8

The present Law shall govern only the obligations of the seller and the buyer arising from a
contract of sale. In particular, the present Law shall not, except as otherwise expressly provided
there, be concerned with the formation of the contract, nor with the effect which the contract
may have on the property in the goods sold, nor with the validity of the contrace or of any of its
provisions or of any usage.

CHAPTER 1II
GENERAL PROVISIONS

Article 9

1. The parties shall be bound by any usage which they have expressly or impliedly made applic-
able to their contract and by any pracrices which they have established between themselves.

2. They shall also be bound by usages which reasonable persons in the same situation as the
parties usually consider to be applicable to their contract. In the event of conflict with the
present Law, the usages shall prevail unless otherwise agreed by the parties.

3. Where expressions, provisions or forms of contract commenly used in commercial practice are
employed, they shall be interpreted according to the meaning usually given to them in the trade
concerned.

Article 10

For the purposes of the present Law, a breach of conttact shall be regarded as fundamental
wherever the party in breach knew, or ought to have known, at the time of the conclusion of the
contract, that a reasonable person in the same situation as the other party would not have
entered into the contract if he had foreseen the breach and its effects.

Aricle 11

Where under the present Law an act is required to be petformed ‘promptly’, it shall be per-
formed within as short a period as possible, in the cireumstances, from the moment when the
act could reasonably be performed.
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Artide 12 .

For the purposes of the present Law, the expression ‘current price’ means 2 price based upon an
official market quotation, or, in the absence of such a quotation, upon these factors which,
accerding to the usage of the marker, serve to determine the price.

Article 13

For the purposes of the present Law, the expression ‘a party knew or ought to have known’, or
any similar expression, refers to what should have been known te a reasonable person in the
same situation.

Article 14
Communications provided for by the present Law shall be made by the means usual in the
circumstances.

Article 15
A. contract of sale need not be evidenced by writing and shall not be subject to any other
requirements as to form. In particular, it may be proved by means of witnesses.

Article 16

Where under the provisions of the present Law one party to 2 contract of sale is entitled co
require performance of any obligation by the other party, a court shall not be bound to enter ot
enforce a judgment providing for specific performance exceprt in accordance with the pravisions
of Article VII of the Convention dated the 1st day of July 1964 relating to a Uniform Law on
the International Sale of Goods.

Article 17
Questions concerning matters governed by the present Law which are not expressly sectled

therein shall be settled in conformity with the general principals on which the present Law is
based.

CHAPTER III
OBLIGATIONS OF THE SELLER

Article 18
The seller shall effect delivery of the goods, hand over any documents relating thereto and
wransfer the property in the goods, as required by the contract and rhe present Law.

SECTION I — DELIVERY OF THE GOODS

Article 19

1. Delivery consists in the handing over of goods which conform with the contract.

2. Where the contract of sale involves carriage of the goods and no other place for delivery has
been agreed upon, delivery shall be effected by handing aver the goods to the carrier for
transmission to the buyer.

3. Where the goods handed over te the carrier are not cleatly appropriated to performance of the
contract by being marked with an address or by some other means, the seller shall, in addition ro
handing over the goods, sent to the buyer notice of the consignment and, if necessary, some
document specifying the goods.
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SUB-SECTION 1. OBLIGATIONS OF THE SELLER AS REGARDS
THE DATE AND PLACE OF DELIVERY

A — DATE OF DELIVERY

Article 20

Where the parties have agreed upon a date for delivery or where such date is fixed by usage, the
seller shall, without the need for any other formality, be bound to deliver the goods at that date,
provided that the date thus fixed is determined or determinable by the calendar or is fixed in
relation to a definite event, the date of which can be ascertained by the parties.

Article 21

Where by agreement of the parties or by usage delivery shall be effected within a certain period
{such as a particular month or season), the seller may fix the precise date of delivery, unless the
circumstances indicate that the fixing of the date was reserved te the buyer,

Article 22 .

Where the date of delivery has not been determined in accordance with the provisions of
Articles 20 or 21, the seller shall be bound to deliver the goods within a reasonable time after
the conclusien of the contract, regard being had to the nature of the goods and two the
circumstances.

B — PLACE OF DELIVERY

Article 23

1. Where the contract of sale does not involve carriage of the goods, the seller shall deliver the
goods at the place where he carried on business at the time of the conclusion of the contract, or,
in the absence of a place of business, at his habitual residence.

2. If the sale relates to specific goods and the parties knew that the goods were at a certain place ac
the time of the conclusion of the contract, the sellet shall deliver the goods at that place. The
same rule shall apply if the goods sold are unascertained goods to be taken from a specified stock
or if they are to be manufactured or produced at a place known to the parties at the time of the
conclusion of the contract.

C - REMEDIES FOR THE SELLER’S FAILURE TO PERFORM
HIS OBLIGATIONS AS REGARDS THE DATE AND PLACE
OF DELIVERY

Article 24
1. Where the seller fails to perform his obligations as regards the date or the place of delivery, the
buyer may, as provided in Articles 25 to 32 -

(a) require performance of the contract by the seller;

{(b) declare the contract avoided.
2. The buyer may also claim damages as provided in Article 82 or in Articles 84 to 87.
3. In no case shall the seller be entitled w apply tw a court or arbitral tribunal to granc him a
peried of grace.

Article 25
The buyer shall not be entitled to require performance of the contract by the seller, if it is in
conformity with usage and reasonably possible for the buyer te purchase goods to replace those
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to which the contract relates. In this case the contract shall be #pso fzczo avoided as from the time

when such purchases should be effected.

(@) Remedies as regards the date of delivery

Article 26

1. Where the failure to deliver the goods at the date fixed amounts to 2 fundamental breach of
the contract, the buyer may either require performance by the seller or declare the contract
avoided. He shall inform the seller of his decision within a reasonable time; otherwise the
contract shall be dpso facto avoided.

2. If the seller requests the buyer to make known his decision under paragraph 1 of this Article
and the buyer does not comply promptly, the contract shall be ipso facto avoided.

3. If the seller has effected delivery before the buyer has made known his decision under para-
graph 1 of this Article and the buyer does not exercise promply his right to declate the contrace
avoided, the contract cannot be avoided.

4. Where the buyer has chosen performance of the contract and does not obtain it within a
reasonable time, he may declare the contract avoided,

Article 27

1. Where failute to deliver the goods ac the date fixed does not amount to a fundamental breach
of the contract, the seller shall recain the right to effect delivery and the buyer shall retain the
right to require performance of the contract by the seller.

2. The buyer may however grant the seller an additional period of time of reasonable length.
Failure to deliver the goods at the date fixed shall amount to a fundamental breach of the
contract whenever a price for such goods is quoted on a market where the buyer can obtain
them.

Article 28
Failure to deliver the goods at the date fixed shall amount to a fundamental breach of the
conrract whenever a price for such goods is quoted on a market where the buyer can obtain

them.

Article 29
Where the seller tenders delivery of the goods before the date fixed, the buyer may accept or

reject delivery; if he accepts, he may reserve the right to claim damages in accordance with
Article 82. :

(&) Remedies as regards the place of delivery

Article 30

1. Where failure to deliver the goods at the place foxed amounts to a fundamental breach of the
contract, and failure to deliver the goods at the date fixed would also amount to a fundamental
breach, the buyer may either require performance of the contract by the seller or declare the
contract avoided. The buyer shall inform the seller of his decision within a reasonable time;
otherwise the contract shall be ipso facto avoided.

2. If the seller requests the buyer to make known his decision under paragraph 1 of this Article
and the buyer does not comply promptly, the contract shall be #pso facto avoided.

3. 1f the seller has transported the goods to the place fixed before the buyer has made known his
decision under paragraph 1 of this Article and the buyer does not exercise promptly his right to
declare the contract avoided, the contract cannot be avoided.
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Article 31 :

1. In cases not provided for in Article 30, the seller shall retain the right to effect delivery at the
place fixed and the buyer shall rerain the right to require performance of the contract by the
seller.

2. The buyer may however grant the seller an additional period of time of reasonable length.
Failure to deliver within this period at the place fixed shall amount to a fundamental breach of
the contract.

Article 32

1. If delivery is to be effected by handing over the goods to a carrier and the goods have been
handed over at a place other than that fixed, the buyer may declare the contract avoided,
whenever the failure to deliver the goods at the place fixed amounts to 2 fundamental breach of
the contract. He shall lose this right if he has not promptly declared the contract avoided.

2. The buyer shall have the same right, in the circumstances and on the conditions provided
in paragraph 1 of this Article, if the goods have been despatched to some place other than that
fixed.

3. If despatch from a place or to 2 place other than thar fixed does not amount to a fundamental
breach of the contract, the buyer may only claim damages in accordance with Article 82.

SUB-SECTION 2. OBLIGATIONS OF THE SELLER AS
REGARDS THE CONFORMITY OF THE GOODS

A — LACK OF CONFORMITY

Article 33
1. The seller shall not have fulfilled his obligation to deliver the goods, whete he has handed
over —
(a) part only of the goods sold or a larger or a smaller quantity of the goods than he
contracted to sell;
(b} goods which are not thase to which the contract relates or goods of a different kind;
{c) goods which lack the qualities of a sample or model which the seller has handed over
or sent to the buyer, unless the seller has submitted it without any express or implied
undertaking that the goods would conform therewith;
{d) goods which do not possess the qualities necessary for their ordinary or commercial
use;
(e) goods which do not possess the qualities for some particular purpose expressly or
impliedly contemplated by the contract;
() in general, goods which do not possess the qualities and characteristics expressly or
impliedly contemplated by the contract.
2. No difference in quantity, lack of patt of the goods or absence of any quality or characteristic
shall be taken into consideration where it is not material.

Article 34
In the cases to which Article 33 relates, the rights conferred on the buyer by the present Law
exclude all other remedies based on lack of conformity of the goods.

Article 35

1. Whether the goods are in conformity with the contract shall be determined by their condition
at the time when risk passes. However, if risk does not pass because of a declaration of avoidance
of the contract or of 2 demand for other goods in replacement, the conformity of the goods with
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the contract shall be determined by their condition at the time when risk would have passed had
they been in conformity with the contract.

2. The seller shall be liable for the consequences of any lack of conformity occurring afier the
titne fixed in paragraph 1 of this Article if it was due to an act of the seller or of a person for
whose conduct he is responsible. :

Article 36

The seller shall not be liable for the consequences of any lack of conformity of the kind referred
1o in sub-paragraphs (d}, (¢) or {f) of paragraph 1 of Article 33, if at the time of the conclusion
of the contract the buyer knew, or could not have been unaware of, such lack of conformity.

Article 37

If the seller has handed over goods before the date fixed for delivery he may; up to that date,
deliver other goods which are in conformity with the contract or remedy any defects in the
goods handed over, provided that the exercise of this right does not cause the buyer either
unreasonable inconvenience or unreasonable expense.

B — ASCERTAINMENT AND NOTIFICATION OF LACK
OF CONFORMITY

Article 38

1. The buyer shall examine the goods, or cause them to be examined, promptly.

2. In case of carriage of the goods the buyer shall examine them at the place of destination.
3.If the goods are redespatched by the buyer without transhipment and the seller knew or
ought to have known, at the time when the contract was concluded, of the possibility of such
redespatch, examination of the goods may be deferred until they arrive at the new destination.
4. The methods of examination shall be governed by the agreement of the parties or, in the
absence of such agreement, by the law or usage of the place where the examination is to be

effected.

Article 39

1. The buyer shall lose the right to rely on a lack of conformity of the goeds if he has nor given
the seller notice thereof promptly after he has discovered the lack of conformity or ought to have
discovered it. If a defect which could not have been revealed by the examination of the goods
provided for in Article 38 is found latet, the buyer may nonetheless rely on that defect, provided
that he gives the seller notice thereof promptly after its discovery. In any event, the buyer shall
lose the right to rely on a lack of conformity of the goods if he has not given notice thereof to the
seller within a period of two years from the date on which the goods were handed over, unless
the lack of conformity constituted a breach of a guarantee covering a longer period.

2. In giving notice to the seller of any lack of conformity, the buyer shall specify its nature and
invite the seller to examine the goods or te cause them to be examined by his agent.

3. Where any notice referred to in paragraph 1 of this Article has been sent by leceer, telegram or
other appropriate means, the fact that such notice is delayed or fails to arrive at its destination
shall not deprive the buyer of the right to rely thereon.

Article 40
The seller shall not be entitled to tely on the provisions of Articles 38 and 39 if the lack of
conformiry relates to facts of which he knew, or of which he could not have been unaware, and

which he did nort disclose.
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C — REMEDIES FOR LACK OF CONFORMITY

Article 41
1. Where the buyer has given due notice to the seller of the failure of the goods to confirm with
the contract, the buyer may, as provided in Articles 42 to 46 —
{(a) require performance of the contract by the seller;
{b) declare the contract avoided;
{c) reduce the price.
2. The buyer may also claim damages as provided in Article 82 or in Articles 84 to 87.

Article 42 .
1. The buyer may require the seller to perform the contract —

{a) if the sale relates to goods to be produced or manufactured by the seller, by remedying
defects in the goods, provided the seller is in 2 position to remedy the defects;

(b) if the sales relates to specific goods, by delivering the goods to which the contract
refers or the missing part thereof;

{c) if the sale relates to unascertained goods, by delivering other goods which are in
conformity with the contract or by delivering the missing part or quantity, except
where the purchase of goods in replacement is in conformiry with usage and
reasonably possible.

2. If the buyer does not obtain performance of the contract by the seller within a teasonable

time, he shall retain the rights provided in Articles 43 to 46.

Article 43

The buyer may declare the contract avoided if the failure of the goods to conform to the
contract and alse the failure to deliver on the date fxed amount to fundamental breaches of the
contract. The buyer shall lese his right te declare the contract avoided if he does not exercise
it promptly after giving the selier notice of the lack of conformity or, in the case ro which
paragraph 2 of Article 42 applies, after the expiration of the period referred to in that paragraph.

Article 44

1. In cases not provided for in Article 43, the seller shall retain, after the date fixed for the
delivery of the goods, the right to deliver any missing part or quantity of the goods or to deliver
other goods which are in conformity with the contract or to remedy any defect in the goods
handed over, provided that the exercise of this right does not cause the buyer either unreason-
able inconvenience or unreasonable expense.

2. The buyer may however fix an additional period of time of reasonable length for the further
delivery or for the remedying of the defect. If at the expiration of the additional period the seller
has not delivered to goods or remedied the defect, the buyer may choose between requiring the
performance of the contract or reducing the price in accordance with Article 46 or, provided
that he does so promptly, declare the contract avoided.

Article 45

1. Where the seller has handed over part only of the goods or an insufficient quantity or
where part only of the goods handed over is in conformity with the contract, the provisions of
Articles 43 and 44 shall apply in respect of the part or quantity which is missing or which does
not cenform with the contract.

2. The buyer may declare the contract avoided in its entirety only if the failure to effect delivery
completely and in conformity with the contract amounts to a fundamental breach of the
contract.
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Article 46 .

Where the buyer has neither obtained performance of the contract by the seller nor declared the
contract avoided, the buyer may reduce the price in the same proportion as the value of the
goods at the time of the conclusion of the contract has been diminished because of their lack of
conformity with the contract.

Article 47

Where the seller has proffered to the buyer a quantity of unascertained goods greater than that
provided for in the contract, the buyer may reject or accept the excess quantity. If the buyer
rejects the excess quantity, the seller shall be liable only for damages in accordance with Article
82. If the buyer accepts the whole or part of the excess quantity, he shall pay for it at the contract
rate.

Artcle 48

The buyer may exercise the rights provided in Artcles 43 to 46, even before the time fixed for
delivery, if it is clear that goods which would be handed over would not be in conformity with
the contract.

Artde 49

1. The buyer shall lose his right to reply on lack of conformity with the contracr at the expiration
of a period of one year after he has given notice as provided in Article 39, unless he has been
prevented from exercising his right because of fraud on the part of the seller.

2. After the expiration of this period, the buyer shall not be entitled to rely on the lack of
conformity, even by way of defence to an action. Nevertheless, if the buyer has not paid for the
goods and provided that he has given due notice of the lack of cenformirty promptly, as provided
in Article 39, he may advance as a defence to a claim for payment of the price a claim for 2
reduction in the price or for damages.

SECTION II —- HANDING OVER DOCUMENTS
Axticle 50

Where the seller is bound to hand over to the buyer any documents relating to the goods, he
shall do so at the rime and place fixed by the contract or by usage.

Article 51

If the seller fails to hand over the documents as provided in Article 50 at the time and place fixed
or if he hands over documents which are not in conformity with those which he was bound to
hand over, the buyer shall have the same rights as those provided under Articles 24 to 32 or
under Articles 41 to 49, as the case may be.

SECTION III - TRANSFER OF PROPERTY

Article 52

1, Where the goods are subject to a right or claim of a third person, the buyer, unless he agreed to
take the goods subject to such right or claim, shall notify the seller of such right or claim, unless
the seller already knows thereof, and request that the goods should be freed therefrom within
reasonable time or that other goods free from all rights and claims of thitd persons to be
delivered to him by the seller.

2. If the seller complies with a request made under paragraph 1 of this Article and the buyer
nevertheless suffers a loss, the buyer may claim damages in accordance with Axticle 82,
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3. 1f the seller fails to comply with a request made under paragraph 1 of the Article and a
fundamental breach of the contract resules thereby, the buyer may declare the contract avoided
and claim damages in accordance with Articles 84 to 87. If the buyer does not declare the
contract avoided or if there is no fundamental breach of the contract, the buyer shall have the
right to claim damages in accordance with Article 82.

4. The buyer shall lose his right to declare the contract avoided if he fails w act in accordance
with paragraph 1 of this Article within a reasonable time from the moment when he became
aware or ought to have become aware of the right or claim of the third person in respect of the

goods.

Article 53

The rights conferred an the buyer by Article 52 exclude all other remedies based on the fact chat
the seller has failed to perform his obligation to transfer the property in the goods or that the
goods are subject to a right or claim of a third person.

SECTION IV — OTHER OBLIGATIONS OF THE SELLER

Article 54

1. If the seiler is bound to despatch the goods to the buyer, he shall make, in the usual way and
on the usual terms, such contracts as are necessary for the carriage of the goods to the place
fixed.

2. If the seller is not bound by the contract to effect insurance in respect of the carriage of the
goods, he shall provide the buyer, at his request, with all information necessary to enable him to
effect such insurance,

Article 55
1. If the seller fails to perform any obligation other than those referred to in Articles 20 to 53, the
buyer may —

(a) where such failure amounts to a fundamental breach of the contract, declare the
contract avoided, provided that he does so promptly, and claim damages in
accordance with Articles 84 10 87, or

{(b) in any other case, claim damages in accordance with Article 82.

2. The buyer may also require performance by the seller of his obligation unless the contract is
avoided.

CHAPTER IV

OBLIGATIONS OF THE BUYER

Article 56
The buyer shall pay the price for the goods and take delivery of them, as required by the contract
and the present law.

SECTION I — PAYMENT OF THE PRICE
A — FIXING THE PRICE

Article 57

Where a contract has been concluded but does not state a price or make provision for the
determination of the price, the buyer shall be bound to pay the price generally charged by the
seller at the time of the conclusion of the contract.
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Article 58 .
Where the price is fixed according to the weight of the goods, it shall, in case of doubt, be
determined by the net weight.

B - PLACE AND DATE OF PAYMENT

Article 59

1. The buyer shall pay the price to the seller at the seller’s place of business or, if he does not
have a place of business, at his habitual residence, or where the payment is to be made against
the handing over of the goeds or of documents, ar the place where such handing over takes
place.

2. Where in consequence of a change in the place of business or habitual residence of the seller
subsequent to the conclusion of the contract, the expenses incidental to payment are increased,
such increase shall be borne by the seller.-

Article 60
Where the parties have agreed upon a date for the payment of the price or whete such a date
is fixed by usage, the buyer shall, without the need for any other formality, pay the price at
that date.

C — REMEDIES FOR NON-PAYMENT

Article 61

1. If the buyer fails to pay the price in accordance with the contract and with the present law, the
seller may require the buyer to perform his obligation.

2. The seller shall not be entitled to require payment of the price by the buyer if it is in
conformity with usage and reasonably possible for the seller to resell the goods. [n that case the
contract shall be Zpso facto avoided as from the time when such resale should be effected.

Article 62

1. Where failure to pay the price ar the date fixed amounts to a fundamental breach of the
contract, the seller may either require the buyer to pay the price or declare the contract avoided.
He shall inform the buyer of his decision within a reasonable time; otherwise the contract shall
be ipso facto avoided.

2. Where the failure to pay the price at the date fixed does not amount to a fundamental breach
of the contract, the seller may grant to the buyer an additional period of time of reasonable
length. If the buyer has not paid the price at the expiration of the additional period, the seller
may either require the payment of the price by the buyer or provided that he does so promptly,
declare the contract avoided.

Article 63

1. Where the contract is avoided because of failure to pay the price, the seller shall have the right
to claim damages in accordance with Articles 84 to 87.

2. Where the contract is not avoided, the seller shall have the right to claim damages in
accordance with Articles 82 and 83.

Article 64

In no case shall the buyer be entitled to apply to a court or arbitral tribunal to grant him a period
of grace for the payment of the price.
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SECTION II — TAKING DELIVERY

Article 65
Taking delivery consists in the buyer’s doing all such acts as are necessary in order o enable the
seller to hand over the goods and actually taking them over.

Article 66

1. Where the buyer's failure to take delivery of the goods in accordance with the contract
amounts to a fundamental breach of the contract or gives the seller good grounds for fearing
that the buyer will not pay the price, the seller may declare the contract avoided.

2. Where the failure to take delivery of the goods does not amount to a fundamental breach of
contract, the seller may grant to the buyer an additional period, the seller may declare the
contract avoided, provided that he does so promptly.

Asticle 67

1. If the contract reserves to the buyer the right subsequently to determine the form, measure-
ment or other features of the goods (sale by specification) and he fails to make such specification
either on the date expressly or impliedly agreed upon or within a reasonable time after receipt of
a request from the seller, the seller may declare the contract avoided, provided that he does so
promptly, or to make the specification himself in accordance with the requirements of the buyer
in so far as these are known to him.

2. If the seller makes the specification himself, he shall inform the buyer of the details thereof
and shall fix 2 reasonable period of time within which the buyer may submit a different
specification. If the buyer fails to do so the specification made by the seller shall be binding.

Article 68

1. Where the contract is avoided because of the failure of the buyer to accept delivery of the
goods or to make a specification, the seller shall have the right to claim damages in accordance
with Articles 84 to 87,

2. Where the contract is not aveided, the seller shall have the right ro claim damages in
accordance with Article 82.

SECTION III - OTHER OBLIGATIONS OF THE BUYER

Article 69

The buyer shall take the steps provided for in the contract, by usage or by laws and regulations
in force, for the purpose of making provision for or guarantecing payment of the price, such
as the acceptance of a bill of exchange, the opening of a documentary credit or the giving of a
banker’s guarantee.

Article 70
1. If the buyer fails to perform any obligation other than those referred to in Sections I and Il of
this Chapter, the seller may —

(a) where such failure amounts to a fundamental breach of the contract, declare the
contract avoided, provided that he does so promptly, and cleim damages in accord-
ance with Articles 84 to 87; or

{(b) in any other case, claim damages in accordance with Article 82.

2. The seller may also require performance by the buyer of his obligation, unless the contract is
avoided.



