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PRELIMINARY
1 [Omirted].
2 Interpretation of terms

In chis Act, unless the context otherwise requires —

‘Acceptance’ means an acceptance completed by delivery or notification.

*Action’ includes counter claim and set off.

‘Banker’ includes a body of persons whether incorperated or not who carry on the
business of banking,

‘Bankrupt’ includes any person whose estate is vested in a trustee or assignee under the
law for the time being in force relating to bankruptcy.

‘Bearer’ means the person in possession of a bill or note which is payable to bearer.

‘Bill’ means bill of exchange, and 'note’ means promissory note.

‘Delivery’ means transfer of possession, actual or constructive, from ane person ro another.
‘Holder” means the payee or indorsee of a bill or note who is in possession of it, or the
bearer thereof.
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‘Indorsement’ means an indorsement completed by delivery.

‘Issue” means the first delivery of a bill or note, complete in form to a person who takes it
as a holder.

‘Person’ includes a bedy of persons whether incorporated or not.

‘Postal operavor’ has the meaning given by section 125(1) of the Postal Services Ace 2000,
“Value’ means valuable consideration.

“Writter” includes printed, and “writing’ includes print.

PART 11
BILLS OF EXCHANGE

Form and interpretation

3 Bill of exchange defined
(1) A bill of exchange is an uncenditional order in writing, addressed by one person to another,
signed by the person giving it, requiring the person to whom it is addressed to pay on demand
or at a fixed or determinable future time a sum certain in money to or to the order of a specified
person, or ro bearer.
(2} An instrument which does not comply with these conditions, or which orders any act to be
done in addition to the payment of money, is not a bill of exchange.
(3} An order to pay out of a particular fund is not unconditional within the meaning of this
section; but an unqualified order to pay, coupled with (a} an indication of 2 particular fund out
of which the drawee is to re-imburse himself or a particular account to be debited with the
amount, or {b) a statement of the transaction which gives rise to the bill is unconditional.
(4} A bill is not invalid by reason —

(a) that it is not dared;

(b) that it does not specify the value given, or that any value has been given therefore;

(¢} that it does not specify the place where it is drawn or the place where it is payable.

4 Inland and foreign bills
(1) An inland bill is a bill which is or on the face of it purports to be -

(a) both drawn and payable within the British Islands; or

(b) drawn within the British Islands upon some person resident therein. Any other bill is

a foreign bill.

For the purposes of the Act ‘British Islands’ mean any part of the United Kingdom of Great
Britain and Ireland, the islands of Man, Guernsey, Jersey, Alderney, and Sark, and the islands
adjacent to any of them being part of the dominions of Her Majesty.
{2) Unless the contrary appear on the face of the bill the holder may treat it as an inland bill.

5 Effect where different parties to bill are the same person

(1) A bill may be drawn payable to, or to the order of, the drawer; or it may be drawn payable to,
or to the order of, the drawee.

(2) Where in a bill drawer and drawee are the same person, or where the drawee is a fictitious
person or a person not having capacity to contract, the holder may treat the instrument, at his
option, either as a bill of exchange or as a promissory note.

6 Address to drawee
(1) The drawee must be named or otherwise indicated in a bill with reasonable certainty.
{2) A bill may be addressed to two or more drawees whether they are partners or not, bur an
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order addressed to rwo drawees in the alternative o1 to two or more drawees in succession is not

a bill of exchange.

7 Certainty required as to payee

(1) Where a bill is not payable to bearer, the payee must be named or otherwise indicated
therein with reasonable certainty.

(2) A bill may be made payable to two or more payees jointly, or it may be made payable in the
alternative to one of two, or one or some of several payees. A bill may also be made payable to
the holder of an office for the time being.

(3) Where the payee is a fictitious or non-existing person the bill may be treated as payable
to bearer.

8  What bills ate negotiable

{1) When a bill contains words prohibiting transfer, or indicating an intention thar it should not
be transferable, it is valid 2s between the parties thereto, but is not negotiable.

(2) A negotiable bill may be payable either to order or to bearer.

(3) A bill is payable to bearer which is expressed to be so payable or on which the only or last
indorsement is an indorsement in blank.

(4) A bill is payable to order which is expressed to be so payable, or which is expressed w be
payable to a particular person, and does not centain words prohibiting transfer or indicating an
intention that it should not be transferable.

(5) Where a bill, either originally or by indorsement, is expressed to be payable to the order of 2
specified person, and not to him or his order, it is nevertheless payable to him or his order at his
option.

9 Sum payable :
(1) The sum payable by z bill is a sum certain within the meaning of this Act, although it was
required to be paid —
{a) with interest;
{(b) by stated instalments;
(c) by stated instalments, with a provision that upon default in paymenc of any instal-
ment the whole shall become due;
{d) according to an indicated rate of exchange or according to a rate of exchange tw be
ascertained as directed by the bill.
(2) Where the sum payable is expressed in words and also in figures, and there is a discrepancy
between the two, the sum denoted by the words is the amount payable.
(3) Where a bill is expressed to be payable with interest, unless the instrument otherwise
provides, interest runs from the date of the bill, and if the bill is undated from the issue thereof.

10 Bill payable on demand
{1} A bill is payable on demand —
{a) which is expressed to be payable on demand, or at sight, or on presentation; or
{(b) in which no time for payment is expressed.
(2) Where a bill is accepted or indorsed when it is overdue, it shall, as regards the acceptor who
so accepts, or any indorser who so indorses it, be deemed a bill payable on demand.

11  Bill payable at a fucure time
A bill is payable ar a determinable future time within the meaning of this Act which is expressed
te be payable —
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(1) At a fixed period after date or sight.

{2) On or at a fixed period after the occurrence of a specified event which is certain to happen,
though the time of happening may be uncertain.

An instrument expressed to be payable on a contlngcncy is not a bill, and the happening of the
event does not cure the defect.

12 Omission of date in bill payable afrer date

Where a bill expressed to be payable at a fixed period after date is issued undated, or where the
acceptance of a bill payable at a fixed period after sight is undated, any holder may insert therein
the true date of issue or acceptance, and the bill shall be payable accordingly.

Provided that — (1) where the holder in good faith and by mistake inserts a wrong date, and (2)
in every case where a wrong date is inserted, if the bill subsequently comes into the hands of a
holder in due course the bill shall not be avoided thereby, but shall operate and be payable as if
the date so inserted had been the true date.

13  Ante-dating and post-dating

(1) Where a bill or an acceptance or any indorsement on a bill is dated, the date shall, unless the
contrary be proved, be deemed to be the true date of the drawing, acceptance, or indorsement,
as the case may be.

(2) A bill is not invalid by reason only that it is ante-dated or post-dated, or that it bears date on
a Sunday.

14  Computation of time of payment

Where a bill is not payable on demand the day on which it falls due is determined as follows:
(1) The bill is due and payable in 2l cases on the last day of the time of payment as fixed by che
bill or, if that is a non-business day, on the succeeding business day.

(2} Where a bill is payable at a fixed period after date, after sight, or after the happening of a
specified event, the time of payment is determined by excluding the day from which the time is
to begin to run and by including the day of payment.

(3} Where a bill is payable at a fixed pericd after sight, the rfime begins to run from the date of
the acceprance if the bill be accepted, and from the date of noting or protest if the bill be noted
or protested for non-acceprance, or for non-delivery.

{4) The term ‘month’ in a bill means a calendar month.

15 Case of need

The drawer of a bill and any indorser may insert therein the name of a person to whom the
holder may resort in case of need, that is to say, in case the bill is dishonoured by non-acceptance
- or non-payment. Such person is called the referee in case of need. It is in the option of the
holder to resort to the referee in case of need or not as he may think fic.

16  Optional stipulations by drawer or indorser

The drawer of a bill, and any indorser, may insert therein an express stipulation —
(1) Negativing or limiting his own liability to the holder.

(2) Waiving as regards himself some or all of the holder’s duties.

17  Definition and requisites of acceptance

(1) The acceptance of a bill is the signification by the drawee of his assent to the order of the
drawer. :

(2) An acceptance is invalid unless it complies with the following conditions, namely -
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(2) it must be written on the bill and be signed by the drawee. The mere signature of the
drawee without additional words is sufficient;

(b) it must not express that the drawee will perform his promise by any other means than
the payment of meney.

18  Time for acceptance

A bill may be accepted —

{1} Before it has been signed by the drawer, or while otherwise incomplete.

(2) When it is overdue, or after it has been dishonoured by a previous refusal to accept, or by
non-payment.

(3) When a bill payable after sight is dishonoured by non-acceptance, and the drawee sub-
sequently accepts ir, the holder, in the absence of any different agreement, is entitled to have the
bill accepted as of the date of first presentment to the drawee for acceprance.

19 General and qualified acceprances
(1) An acceptance is either (a) general or (b) qualified.
(2) A general acceptance assents without qualification to the order of the drawer. A qualified
acceprance in expressed terms varies the effect of the bill as drawn. In particular an acceptance is
qualified which is —
{(a) conditional, that is to say, which makes payment by the acceptor dependent on the
fulfilment of 2 condition therein stated;
{b) partial, that is to say, an acceptance to pay part only of the amount for which the bill
is drawn;
{c) local, that is to say, an acceptance to pay only at a particular specified place.
An acceprance to pay at a particular place is a general acceptance, unless it expressly states
that the bill 1s to be paid there only and not elsewhere;
(d) qualified as to time;

{e) the acceptance of some one or more of the drawees, but not of all.

20  Inchoate instruments

(1) Whete a simple signature on a blank paper is delivered by the signer in order that it may be
converted into a bill, it operates as a préima facie authority to fill it up as a complete bill for any
amount using the signature for that of the drawer, or the acceptor, or an indorser; and, in like
manner, when a bill is wanting in any material particular, the person in possession of it has a
prima facie authority to fill up the omission in any way he thinks fit.

(2} In order that any such insttument when completed may be enforceable against any person
who became 2 party thereto prior to its completion, it must be filled up within a reasonable
time, and strictly in accordance with the 2uthority given. Reasonable time for this purpose is a
question of fact. Provided that if any such instrument after completion is negotiated to a holder
in due course it shall be valid and effectual for all purposes in his hands, and he may enforce it as
if it had been filled up within a reasonable time and sttictly in accordance with the autharicy
given.

21  Delivery

(1) Every contract on a bill, whether it be the drawer’s, the acceptor’s, or an indorser’s, is
incomplete and revocable, until delivery of the instrument in order to give effect thereto.
Provided that where an acceptance is written on a bill, and the drawee gives notice to or
according to the directions of the person entitled to the bill that he has accepted it, the
acceptance then becomes complete and irrevocable.
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(2) As between immediate parties, and as regards a remote party other than a holder in due
course, the delivery —

() in order to be effectual must be made either by or under the autherity of the party
drawing, accepting, or indorsing, as the case may be;

(b) may be shown to have been conditional or for a special purpose only, and not for the
purpose of transferring the property in the bill. But if the bill be in the hands of a
holder in due course a valid delivery of the bill by all parties prior to him so as to
make them liable to him is conclusively presumed.

{3) Where a bill is no longer in the possession of a party who has signed it as drawer, accepror, or
indorser, a valid and unconditional delivery by him is presumed until the contrary is proved.

Capacity and authority of parties
22 Capacity of parties

{1) Capacity to incur liability as a party to a bill is coextensive with capacity to concract.
Provided that nothing in this section shall enable a corporation to make itself liable as drawer,
acceptor, or indorser of a bill unless it is competent to it so to do under the law for the tme
being in force relating to corporations.

(2) Where a bill is drawn or indorsed by an infant, minoer, or corporation having no capacity or
power to incur lizbility on a bill, the drawing or indorsement entitles the holder to receive
payment of the bill, and to enforce it against any other party thereto.

23  Signature essential to liability

No person is liable as drawer, indorser, or acceptor of a bill who has not signed it as such:
Provided that —

(1) Where a person signs a bill in a trade or assumed pame, he is liable thereon as if he had
signed it in his own name.

(2) The signature of the name of the firm is equivalent to the signature by the person so signing
of the names of all persons liable as partners in thar firm.

24  Forged or unauthorised signature

Subject 1o the provisions of this Act, where a signature on a bill is forged or placed thereon
without the authority of the person whose signature it purports to be, the forged or
unauthorised signature is wholly inoperative, and no right to retain the bill or to give a discharge
therefore or to enforce payment thereof against any party thereto can be acquired through or
under that signature, unless the party against whom it is sought to retain or enforce payment of
the bill is precluded from setting up the forgery or want of authority.

Provided that nothing in this section shall affect the ratification of an unauthorised signature
not amounting to a forgery.

25  Procuration signatures
A signature by procuration operates as notice that the agent has but 2 limited auchority to sign,
and the principal is only bound by such signature if the agent in so signing was acting within the
actual limits of his authority.

26 Person signing as agent or in representative capacity

(1} Where a person signs a bill as drawer, indorser, or acceptor, and adds words to his signatucre,
indicating that he signs for or on behalf of a principal, or in a representative character, he is not
personally liable thereon; but the mere addition to his signature of words describing him as an
agent, or as filling a representative character, does not exempt him from personal liability.
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(2) In determining whether a signature on a bill is that of the principal or that of the agent by
whose hand it is written, the construction most favourable to the validity of the instrurment shall
be adopred.

The consideration for a bill

27  Value and holder for value
(1) Valuable consideration for a bill may be constituted by —

{a} any consideration sufficient to support a simple contract;

{(b) an antecedent debt or liability. Such a debt or liability is deemed valuable consider-

ation whether the bill is payable on demand or at a future time.

(2) Where value has at any time been given for a bill the helder is deemed to be a holder
for valve as regards the acceptor and all parties to the bill who became parties prior to such
time.
(3} Where the holder of a bill has a lien on it arising cither from contract or by implicatien of
law, he is deemed to be a holder for value to the extent of the sum for which he has a lien.

28  Accommeodation bill or party

(1) An accommodation party to a bill is a person who has signed a bill as drawer, acceptor, or
indorser, without receiving value therefore, and for the purpose of lending his name to some
other person.

{2) An accommodation party is liable on the bill to a holder for value; and it is immarerial
whether, when such holder took the bill, he knew such party to be an accommodation party or
not,

29 Holder in due course
(1) A holder in due course is a holder who has taken a bill, complete and regulat on the face of
it, under the following conditions, namely —

{a) that he became the holder of it before it was overdue, and without notice that it had
been previously dishonoured, if such was the fact;

(b) that he took the bill in good faith and for value, and that at the time the bill was
negotiated to him he had no notice of any defect in the ritle of the person who
negotiated it.

(2) In particular the title of 2 person who negotiates a bill is defective within the meaning of this
Act when he obtained the bill, or the acceptance thereof, by fraud, duress, or force and fear, or
other unlawful means, or an illegal consideration, or when he negotiates it in breach of faith,
or under such circumstances as amount to a fraud.

(3} A holder (whether for value or not), who derives his title to a bill through a holder in
due course, and who is not himself a party to any fraud or illegality affecting it, has all the
rights of that holder in due course as regards the acceptor and all parries to the bill prior to that
holder.

30  Presumption of value and good faith

(1) Every party whose signature appears on 2 bill is prima facie deemed to have become a party
thereto for value.

(2) Every holder of a bill is prima facie decmed to be a holder in due course; but if in an action
on a bill it is admitted or proved that the acceptance, issue, or subsequent negotiation of the bill
is affected with fraud, duress, or force and fear, or illegality, the burden of proof is shifted, unless
and until the holder proves that, subsequent to the alleged fraud or illegality, value has in good
faith been given for the bill.
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Negotiation of bills
31  Negodation of bill

(1) A bill is negotiated when it is transferred from one person to another in such a manner as to
constitute the transferee the holder of the bill.

(2) A bill payable to bearer is negotiated by delivery.

(3) A bill payable to order is negotiated by the indorsement of the holder completed by delivery.
(4) Where the holder of 2 bill payable to his order transfers it for value without indorsing it, the
transfer gives the transferee such title as the transferor had in the bill, and the transferee in
addition acquires the right to have the indorsement of the transferor.

(5) Where any person is under obligation to indorse a bill in a representative capacity, he may
indorse the bill in such terms as to negative personal liability.

32 Requisites of a valid indorsement

An indorsement in order to operate as a negotiation must comply with the following conditions,
namely —

(1} It must be wricten on the bill itself and be signed by the indorser. The simple signarure of the
indorser on the bill without additional words is sufficient. An indorsement written on an
allonge, or on a ‘copy’ of a bill issued or negotiated in a country where ‘copies” are tecognised, is
deemed to be written on the bill itself.

{2) It must be an indorsement of the entire bill. A partial indorsement, thac is to say, an
indorsement which purports to transfer to the indorsee a part only of the amount payable, or
which purports to transfer the bill to twe or more indorsees severally, does not operate as a
negotiation of the bill.

{3) Where a bill is payable to the order of two or more payees or indorsees who are not partners
all must indorse, unless the one indorsing has authority to indorse for the others.

(4) Where, in a bill payable to order, the payee or indorsee is wrongly designated, or his name is
mis-spelt, he may indorse the bill as therein described, adding, if he thinks fit, his proper
signature.

(5) Where there are two or more indorsements on a bill, each indorsement is deemed to have
been made in the order in which it appears on the bill, uncil the conirary is proved.

(6) An indorsement may be made in blank or special. It may also contain terms making it
Testrictive.

33 Conditional indorsement
Where a bill purports to be indorsed conditionally the condition may be disreparded by
the payer, and payment to the indorsee is valid whether the condition has been fulfilled

or Not,

34 Indorsement in blank and special indorsement

(1) An indorsement in blank specifies no indorsee, and a bill so indorsed becomes payable to
bearer.

(2) A special indorsement specifies the person to whom, or to whose order, the bill is wo be
payable.

(3) The pravisions of this Act relating to 2 payee apply with the necessary modifications to an
indorsee under a special indorsement.

(4) When a bill has been indorsed in blank, any holder may convert the blank indorsement into
a special indorsement by writing abave the indorsee’s signature a direction to pay the bill to or
to the order of himself or some other person.



Bills of Exchange Act 1882 13 ]

35  Restrictive indorsement

(1) An endorsement is restrictive which prohibits the further negoriation of the bill or which
expresses that it is a mere authority to deal with the bill as thereby directed and not a transfer of
the ownership thereof, as, for example, if a bill be indorsed ‘Pay D. only,” or ‘Pay D. for the
account of X.,” or ‘Pay D. or order for collection.’

{2) A restrictive indorsement gives the indorsee the right to receive payment of the bill and o
sue any party thereto that his indorser could have sued, but gives him no power to transter his
rights as indorsee unless it expressly authorises him to do so.

(3) Where a restrictive indorsement authorises further transfer, all subsequent indorsees take
the biil with the same rights and subject to the same liabilities as the first indorsee under the
restrictive indorsement.

36  Negotiation of overdue or dishonoured bill
(1) Where a bill is nepotiable in its origin it continues to be negotiable until it has been -

{a} restrictively indorsed; or

(b} discharged by payment or otherwise.
{2) Where an overdue bill is negotiated, it can only be negotiated subject to any defect of title
affecting it at its maturity, and thenceforward no person who takes it can acquire or give a better
title than that which the person from whom he took it had,
{(3) A bill payable on demand is deemed to be overdue within the meaning and for the
purposes of this section, when it appears on the face of it to have been in circulation for an
unteasonzble length of time. What is an unreasonable length of time for this purpose is a
question of facr.
(4) Except where an indorsement bears date after the maturity of the bill, every negotiation is
prima facic deemed to have been effected before the bill was overdue.
(5) Where a bill which is not overdue has been dishonoured any person who takes it with notice
of the dishonour takes it subject to any defect of title attaching therete at the time of dishonour,
but nothing in this sub-section shall affect the rights of a holder in due course.

37 Negotiation of bill to party already liable thereon

Where a bill is negotiated back to the drawer, or vo a prior indorser or to the acceptor, such party
may, subject to the provisions of this Act, re-issue and further negotiate the bill, but he is not
entitled to enforce payment of the bill against any incervening party to whom he was previously

liable.

38  Rights of the holder

The rights and pawers of the holder of a bill are as follows —

{1} He may sue on the bill in his own name.

(2) Where he is a holder in due course, he holds the bill free from any defect of title of prior
parties, as well as from mere personal defences available to prior parties among themselves, and
may enforce payment against all parties liable on the bill.

(3} Where his title is defective (a) if he negotiates the bill to 2 holder in due course, that holder
obtains a good and complete title to the bill, and (b} if he obtains payment of the bill the person
who pays him in due course gets a valid discharge for the bill,

General duties of the holder

39  When presentment for acceptance is necessary
(1) Whete a bill is payable after sight, presentment for aceeptance is necessary in order to fix the
maturity of che instrument.
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(2) Where a bill expressly stipulates that it shall be presented for acceptance, or where a bill is
drawn payable elsewhere than at the residence or place of business of the drawee, it must be
presented for acceptance before it can be presented for payment.

(3) In no other case is presentment for accepiance necessary in order to reader liable any party
1o the bill. ;

{4) Where the holder of a bill, drawn payable elsewhere than at the place of business or residence
of the drawee, has not time, with the exercise of reasonable diligence, to present the bill for
acceptance before presenting it for payment on the day that it falls due, the delay caused by
presenting the bill for accepiance before presenting it for payment is excused, and does not
discharge the drawer and indorsers.

40  Time for presenting bill payable after sight

(1) Subject to the provisions of this Act, when a bill payable after sight is negotiated, the holder
must either present it for acceptance or negotiate it within a reasonable time.

(2} If he do not do so, the drawer and all indorsers prior to that holder are discharged.

(3) In determining what is a reasonable time within the meaning of this section, regard shall be
had to the nature of the bill, the usage of trade with respect to similar bills, and the facts of the
particular case.

41  Rules as to presentment for acceptance, and excuses for non-presentment
(1) A bill is duly presented for acceptance which is presented in accordance with the following
rules —

(a) the presentment must be made by or on behalf of the holder to the drawee or to some
person authorised to accept or refuse acceptance on his behalf at a reasonable hour on
a business day and before the bill is overdue;

(b} where a bill is addressed to two or more drawees, who are not partners, presentment
must be made to them all, unless one has authority to accept for all, then present-
ment may be made to him only;

{c) where the drawee is dead presentment may be made to his personal representative;

(d) where the drawee is bankrupt, presentment may be made to him or to his
trustee;

(e) where authorised by agreement or usage, 2 presentment through a postal operator
is sufficient,

(2} Presentment in accordance with these rules is excused, and a bill may be treated as
dishonoured by non-acceptance -

(a) where the drawee is dead or bankeupe, or Is a fictitious person or a person not having
capacity to contract by bill;

(b} where, after the exercise of reasonable diligence, such presentment cannot be
effected;

{c) where, although the presentment has been irregular, acceptance has been refused on
some other ground.

(3) The fact that the holder has reason to believe that the bill, on presentment, will be dis-
honoured does not excuse presentment.

42  Nen-acceptance

When a bill is duly presented for acceptance and is not accepted within the customary time, the
person presenting it must treac it as dishonoured by nonacceptance. If he does not, the holder
shall lose his right of recourse against the drawer and indorsers.
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43  Dishonour by non-acceptance and its consequences
(1} A bill is dishonoured by non-acceprance ~

{a) when it is duly presented for acceprance, and such an acceptance as is prescribed by

this Act is refused or cannot be obtained; or

(b) when presentment for acceptance is'excused and the bill is not accepted.
{2) Subjecr to the provisions of this Act when a bill is dishonoured by nonaceceptance, an
immediate right of recoutse against the drawer and indorsers accrues to the holder, and ne
presentment for payment is necessary.

44  Duties as to qualified acceptances

(1) The holder of a bill may refuse to take a qualified acceptance, and if he does not obtain an
unqualified acceptance may treat the bill as dishoncured by nonacceptance.

(2) Where a qualified acceptance is taken, and the drawer or an indorser has not expressiy or
impliedly authorised the holder to take 2 qualified acceptance, or does not subsequently assent
thereto, such drawer or indorser is discharged from his liability on the bill. The provisions of
this sub-section do not apply to a partial accepiance, whereof due natice has been given. Where
a foreign bill has been accepted as to part, it must be protested as to the balance.

(3} When the drawer or indorser of a bill receives notice of a qualified acceptance, and does not
within a reasonable time express his dissent to the holder he shall be deemed to have assented
theteto.

45  Rules as to presentment for payment

Subject to the provisions of this Act a bill must be duly presented for payment. If it be not so
presented the drawer and indorsers shall be discharged. A bill is duly presented for payment
which is presented in accordance with the following rules -

{1) Where the bill is not payable on demand, presentment must be made on the day it falls
due.

(2) Whete the bill is payable on demand, then, subject to the provisions of this Act, presentment
must be made within a reasonable time after its issue in order to render the drawer liable, and
within a reasonable time after its indorsement, in order to render the indorser liable. In deter-
mining what is a reasonable tirne, regard shall be had to the nature of the bill, the usage of trade
with regard to similar bills, and the facts of the particular case.

(3) Presentment must be made by the holder or by some person authorised to receive payment
on his behalf at a reasonable hour on a business day, at the proper place as herein-after defined,
either to the person designated by the bill as payer, or to some person authorised to pay or refuse
payment on his behalf if with the exercise of reasonable diligence such person can there be
found.

(4) A bill is presented ac the proper place —

(a) where a place of payment is specified in the bill and the bill is there presented;

(b) where no place of payment is specified, but the address of the drawee or acceptor is
given in the bill, and the bill is there presented;

{c) where no place of payment is specified and no address given, and the bill is presented
at the drawee’s or acceptor’s place of business if known, and if not, at his ordinary
residence if known;

(d) in any other case if presented to the drawee or acceptor wherever he can be found, or
if presented at his last known place of business or residence.

(5) Where a bill is presented at the proper place, and after the exercise of reasonable diligence no
person authorised to pay or refuse payment can be found there, no further presentment to the
drawee or acceptor is required.
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{6) Where a bill is drawn upon, or accepted by two or mote persons who are not partners, and
no place of payment is specified, presentment must be made to them all.

(7) Where the drawee or accepror of a bill is dead, and no place of payment is specified,
presentment must be made to a personal representative, if such thete be, and with the exercise of
reasonable diligence can be found. '

(8) Where authorised by agreecment or usage a presentment through a postal operator is
sufficient.

46 Excuses for delay or non-presentment for payment

(1) Delay in making presentment for payment is excused when the delay is caused by circum-
stances beyond the centrol of the holder, and not impurable to his defaule, misconduct, or
negligence. When the cause of delay ceases to operate presentment must be made with reason-
able diligence.

(2} Presentment for payment is dispensed with —

{a) where, after the exercise of reasonable diligence presentment, as required by this
Act, cannot be effected. The fact that the holder has reason to believe that the bill
will, on presentment, be dishonoured, does not dispense with the necessity for
presentment;

(b} where the drawee is a fictitious person;

{c) as regards the drawer where che drawee or acceptor is not bound as berween himself
and the drawer, to accept or pay the bill, and the drawer has no reason to believe that
the bill would be paid if presenced;

(d) as regards an indorser, where the bill was accepted or made for the accommodation of
that indorser, and he has no reason to expect that the bill would be paid if presented;

(e} by waiver of preseniment, express or implied.

47  Dishonour by non-payment

(1) A bill 15 dishonoured by non-payment (a) when it is duly presented for payment and
payment is refused or cannot be obrained, or (b} when presentment is excused and the bill is
overdue and unpaid.

{2} Subject to the provisions of this Act, when a bill is dishonoured by non-payment, an
immediate right of recourse against the drawer and indorsers accrues to the holder.

48  Notice of dishonour and effect of non-notice

Subject to the pravisions of this Act, when a bill has been dishonoured by non-acceptance or by
non-payment, notice of dishonour must be given to the drawer and each indorser, and any
drawer or inderser to whom such notice is not given is discharged. Provided that -

(1) Where a bill is dishonoured by non-acceptance, and notice of dishonour is not given, the
rights of a holder in due coutse, subsequent to the omission, shall not be prejudiced by
the omission.

(2) Where a bill is dishonoured by non-acceptance, and due notice of dishonour is given, it
shall not be necessary to give notice of a subsequent dishenour by non-payment unless the bill
shall in the meantime have been accepted.

49  Rules as to notice of dishonour

Notice of dishonour in order to be valid and effectual must be given in accordance with the
following rules —

(1) The notice must be given by or on behalf of the holder, or by or on behalf of an indorser
who, at the time of giving it, is himself liable on the bill
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(2) Notice of dishoneur may be given by an agent either in his own name, or in the name of any
party entitled to give notice whether that party be his principal or not.

(3) Where the notice is given by or on behalf of the helder, it enures for the benefit of all
subsequent holders and all prior indorsers who have a right of recourse against the party to
whom it is given.

{4) Where notice is given by or on behalf of an inderser entitled to give notice as herein-before
provided, it enures for the benefit of the holder and all indorsers subsequent to the party 1o
whom notice is given.

{5) The notice may be given in writing or by personal communication, and may be given in any
terms which sufficiently identify the bill, and intimate that the bill has been dishonoured by
non-acceprance or Non-payment.

(6} The return of a dishenoured bill to the drawer or an indorser is, in point of form, deemed a
sufficient notice of dishonour.

(7} A written notice need not be signed, and an insufficient written notice may be supplemented
and validated by verbal communication. A misdescription of the bill shall not vitiate the notice
unless the party to whom the norice is given is in fact misled thereby.

(8) Where notice of dishonour is required to be given to any person, it may be given either to the
party himself, or to his agent in that behalf.

{9) Where the drawer or indorser is dead, and the party giving notice knows it, the notice must
be given to a personal representative if such there be, and with the exercise of reasonable
diligence he can be found.

(10) Where the drawer or indorser is bankrupt, notice may be given either to the party himself
or to the trustee.

(11} Where there are two or more drawers or indorsers who are not partnets, notice must
be given to each of them, unless one of them has authority to receive such notice for the
others.

(12) The notice may be given as soon as the bill is dishonoured and must be given within a
reasonable time thereafter. [n the absence of special circumstances notice is not deemed to have
been given within a reasonable time, unless —

{a) where the person giving and the person to receive notice reside in the same place, the
notice is given or sent off in time to reach the latter on the day after the dishonour of
the bill;

{(b) where the person giving and the person to receive notice reside in different places, the
notice is sent off on the day after the dishonour of the bill, if there be 2 postal a
convenient hour on that day, and if there be no such post on that day then by the next
post thereafter.

(13} Where a bill when dishonoured is in the hands of an agent, he may <cither himself give
notice to the parties liable on the bill or he may give notice to his principal. If he give notice to
his principal, he must do so within the same time as if he were the holder, and the principal
upon receipt of such notice has himself the same time for giving notice as if the agent had been
an independent holder.

(14) Where a party to a bill receives due notice of dishonour, he has after the receipt of such
notice the same period of time for giving notice to antecedent parties that the holder has after
the dishonour.

{15) Where a notice of dishonour is duly addressed and posted, the sender is deemed to have
given due notice of dishenour, notwithstanding any miscarriage by the postal operator
concerned.
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50 - Excuses for non-notice and delay

(1) Delay in giving notice of dishonour is excused where the delay is caused by circumstances
beyond the control of the party giving notice, and not imputable to his default, misconduct, or
negligence. When the cause of delay ceases to operate the notice must be given with reasonable
diligence. :

(2) Notice of dishonour is dispensed with —

{2) when, after the exercise of reasonable diligence, notice as required by this Act cannot
be given to or does not reach the drawer or indorser sought to be charged;

(b} by waiver express or implied. Netice of dishonour may be waived before the time of
giving notice has arrived, or after the omission to give due notice;

(c) as regards the drawer in the following cases, namely, (1) where drawer and drawee are
the same person, (2} where the drawee is a fictitious persor or a person not having
capacity to contract, {3) where the drawer is the person to whom the bill is presented
for payment, {4) where the drawee or acceptor is as between himself and the drawer
under no obligation to accept or pay the bill, (5} where the drawer has counter-
manded payment;

{d) as regards the indorser in the following cases, namely, (1) where the drawee is a
fictitious person or a person not having capacity to contract, and the indorser was
aware of the fact at the time he indorsed the bill, {2) where the indorser is the petson
to whom the bill is presented for payment, (3) where the bill was accepted or made
for his accommodation.,

51  Notice or protest of bill

{1} Where an inland bill has been dishonoured it may, if the holder thinks fit, be noted for non-
acceptance Or nON-payment, as the case may be; bur it shall not be necessary to note or protest
any such bill in order to preserve the recourse against the drawer or indorser.

(2) Where a foreign bill, appearing on the face of it to be such, has been dishonoured by non-
acceprance it must be duly protested for non-acceptance, and where such a bill, which has
not been previously dishonoured by non-acceptance, is dishonoured by non-payment it must
be duly protested for non-payment. If it be not so protested the drawer and indorsers are
discharged. Where a bill does not appear on the face of it to be a foreign bill, protest thereof in
case of dishonour is unnecessary.

{3) A bill which has been protested for nen-acceptance may be subsequently protested for non-
payment.

(4) Subject to the provisions of this Act, when a bill is noted or protested, it may be noted on
the day of its dishonour and must be noted not later than the next succeeding business day.
When a bill has been duly noted, the protest may be subsequently extended as of the date of the
noting,

{5) Where the acceptor of a bill becomes bankrupt or insolvent or suspends payment before it
martures, the holder may cause the bill to be protested for better security against the drawer and
indorsers.

(6) A bill must be protested at the place where it is dishenoured: Provided that —

(a) when a bill is presented through a postal operator, and returned by post dishonoured,
it may be protested at the place to which it is returned and on the day of its return if
received during business hours, and if not received during business hours, then not
later than the next business day;

(b} when z bill drawn payable at the place of business or residence of some person other
than the drawee has been dishonoured by non-accepeance, it must be protested for
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non-payment at the place whete it is expressed to be payable, and no further present-
ment for payment to, or demand on, the drawee is necessary.
(7) A protest must contain a copy of the bill, and must be signed by the notary making it, and
must specify —

{a) the person at whose request the bill is protested;

(b) the place and date of protest, the cause or reason for protesting the bill, the dernand
made, and the answer given, if any, or the fact that the drawee or acceptor could not
be found. '

(7A) In subsection (7) ‘notary’ includes a person who, for the purposes of the Legal Services
Act 2007, is an authorised person in relation to any activity with constitutes a notarial activity
(within the meaning of that Act).

(8) Where a bill is lost or destroyed, or is wrongly detained from the person entitled to hold it,
protest may be made on a copy or written particulars thereof.

(9) Protest is dispensed with by any circumstance which would dispense with notice of dis-
honour. Delay in noting or protesting is excused when the delay is caused by circumstances
beyond the control of the holder, and not imputable to his default, misconduct, or negligence.
When the cause of delay ceases to operate the bill must be noted or protested with reasonable
diligence.

52 Duties of holder as regards drawee or acceptor

(1) When a bill is accepted generally presentment for payment is nor necessary in order to
render the acceptor liable.

(2) When by the terms of a qualified acceptance presentment for payment is required, the
acceptor, in the absence of an express stipulation to thar effect, is not discharged by the omission
to present the bill for payment on the day that it matures.

(3) In order to render the accepror of a bill liable it is not necessary to protest it, or that notice
dishonour should be given to him.

(4) Where the holder of a bill presents it for payment, he shall exhibit the bill to the person from
whom he demands payment, and when a bill is paid the helder shall forthwith deliver it up to

the party paying ic.
Liabilities of parties

53  Funds in hands of drawee

(1) A bill, of itself, does not operate as an assignment of funds in the hands of the drawee
available for the payment thereof, and the drawee of a bill who does not accepe as required by
this Act is not liable on the instrument. This subsection shall not extend to Scotland.

(2) In Scotland, where the drawee of a bill has in his hands funds available for the paymenc
thereof, the bill operates as an assignment of the sum for which it is drawn in favour of the
holder, from the time when the bill is presented ro the drawee.

54  Liability of acceptor
The acceptor of a bill, by accepting it —
(1) Engages that he will pay it according to the tenor of his acceptance.
(2} Is precluded from denying to 2 holder in due course —
(a) the existence of the drawer, the genuineness of his signature, and his capacity
and authority to draw the bill;
(b) in the case of a bill payable to drawer’s order, the then capacity of the drawer to
indorse, but not the genuineness or validity of his indorserment;



I 20 International Trade Law

(c) in the case of a bill payable to the order of a third person, the existence of the
payee and his then capacity to indorse, but not the genuineness ot validity of his
indorsement.

55  Liability of drawer or indorser
(1) The drawer of a bill by drawing it —

(a) engages that on due presentment it shall be accepted and paid according o its tenor,
and thar if it be dishonoured he will compensate the holder or any indorser who is
compelled to pay it, provided that the requisite proceedings on dishonour be duly
taken;

(b} is precluded from denying to a helder in due course the existence of the payee and his
then capacity to indorse.

(2) The indotser of 2 bill by indorsing it -

{a) engages that on due presentment it shall be accepted and paid according to its tenor,
and that if it be dishonoured he will compensate the holder or a subsequent indorser
who is compelled to pay it, provided that the requisite proceedings on dishonour be
duly taken;

(b} is precluded from denying to a holder in due course the genuineness and regularity in
all respects of the drawer’s signature and all previous endorsements;

{c) is precluded from denying to his immediate or a subsequent indorsee that the bill was
at the time of his indorsement a valid and subsisting bill, and that he had then a good
title thereto.

56  Stranger signing bill liable as indorser
Where a person signs a bill otherwise than as drawer or acceptor, he thereby incurs the liabilities
of an indotser to a holder in due course.

57  Measure of damages against parties to dishonoured bill
Where a bill is dishonoured, the measure of damages, which shall be deemed to be liquidated
damages, shall be as follows —

(1) The holder may recover from any party liable on the bill, and the drawer who has been
compelled to pay the bill may recover from the acceptor, and an indorser whe has
been compelled to pay the bill may recover from the accepror or from the drawer, or
from a prior indorser -

{a) the amount of the bill;

(b) interest thereon from the time of presentment for payment if the bill is payable
on demand, and from the maturity of the bill in any other case;

{c) the expenses of noting, or, when protest is necessary, and the protest has been
extended, the expenses of protest.

(2) [Repealed].

(3) Where by this Act interest may be recovered as damages, such interest may, if justice
require it, be withheld wholly or in part, and where a bill is expressed to be payable
with interest at a given rate, interest as damages may or may not be given at the same
rate a5 interest proper.

58 ‘Transferor by delivery and transferee

(1) Where the holder of a bill payable to bearer negotiates it by delivery without indorsing it he
is called a *transferor by delivery’.

(2} A wransferor by delivery is not liable on the instrument,
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(3) A transferor by delivery who negotiates a bill thereby warrants to his immediate transferee
being a holder for value that the bill is what it purports to be, that he has a right to transfer i,
and that at the time of transfer he is not aware of any fact which renders it valueless.

Discharge af bill

59 Payment in due course

(1) A bill is discharged by payment in due course by or on behalf of the drawee or acceptor.
‘Payment in due course’ means payment made at or after the maturity of the bill co the holder
thereof in good faith and withour notice that his title to the bill is defective.

{2} Subject w the provisions herein-after contained, when a bill is paid by the drawer ot an
indorser it is not discharged; but —

{a) where a bill payable to, or w the order of, a third party is paid by the drawer, the
drawer may enforce payment thereof against the acceptor, but may not re-issue
the bill

(b) where a bill is paid by an indorser, or where a bill payable to drawer’s order is paid by
the drawer, the party paying it is remitted to his former rights as regards the acceptor
or antecedent parties, and he may, if he thinks fit, strike our his own subsequent
indorsements, and again negotiate the bill.

(3) Where an accommodation bill is paid in due course by the party accommodated the bill is
discharged.

G0 Banker paying demand draft whereon indorsement is forged

When a bill payable to order on demand is drawn on a banker, and the banker on whom it is
drawn pays the bill in good faith and in the ordinary course of business, it is not incumbent on
the banker to show that the indorsement of the payee or any subsequent indorsement was made
by or under the authority of the person whose indorsement it purports to he, and the hanker is
deemed to have paid the bill in due course, although such indorsement has been forged or made
withour authority.

61 Acceptor the holder at maturity
When the acceptor of a bill is or becomes the holder of it ar or after its maturity, in his own

right, the bill is discharged.

62 Express waiver

(1) When the holder of a bill at or after its maturity absolutely and unconditionally renounces
his rights against the acceptor the bill is discharged. The renunciation must be in writing, unless
the bill is delivered up to the acceptor.

(2} The liabilities of any party to a bill may in like manner be renounced by the holder before,
at, or after its maturity: but nothing in this secticn shall affect the rights of a holder in due
course without notice of the renunciation.

63  Cancellation

(1} Where a bill is intentionally cancelled by the holder or his agent, and the cancellation is
apparent thereon, the bill is discharged.

{2) In like manner any party liable on a bill may be discharged by the intentional cancellation of
his signature by the holder or his agent. In such case any indorser who would have had a right of
recourse against the party whose signature is cancelled is also discharged.

(3) A cancellation made unintentionally, or under a mistake, or without the authority of the
holder is inoperative; but where a bill or any signature thereon appears to have been cancelled
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the burden of proof lies on the party who alleges that the cancellation was made unintentionally,
or under a mistake, or withour anthority.

64  Alteration of bill

(1) Where a bill or acceptance is materially altered without the assent of all parties liable on the
bill, the bill is avoided except as against a party who has himself made, authorised, or assented to
the altetation, and subsequent indorsers. Provided that, where a bill has been materially alrered,
but the alteration is not appatent, and the bill is in the hands of a holder in due course, such
holder may avail himself of the bill as if it had not been altered, and may enforce paymenr of it
according to its original tenor.

(2) In particular the following alterations are material, namely, any alteration of the date, the
sum payable, the dme of payment, the place of payment, and, where a bill has been accepted
generally, the addition of a place of payment without the accepter’s assent.

Aceeptance and payment for honour

65  Acceptance for honour supra protest _
{1) Where a bill of exchange has been protested for dishonour by non-acceptance, or protested
for better security, and is not overdue, any person, not being a party already liable thereon,
may, with the consent of the holder, intervene and accept the bill supra protest, for the honour
of any party liable thereon, or for the honour of the person for whose account the bill is
drawn.
(2} A bill may be accepted for honour for part only of the sum for which it is deawn.
(3} An acceptance for honour supra protest in order to be valid must —

(2) be written on the bill, and indicate that it is an acceprance for honour;

(b) be signed by the acceptor for honour.
(4) Where an acceptance for honour does not expressly state for whose honour it is made, it is
deemed to be an acceptance for the honour of the drawer.
(5) Where a bill payable after sight is accepred for honour, its maturity is calculated from the
date of the noting for non-acceptance, and not from the date of the acceptance for honour.

66  Liability of acceptor for honour

(1) The acceptor for honour of 2 bill by accepting it engages that he will, on due presentment,
pay the bill according to the tenor of his acceptance, if it is not paid by the drawee, provided it
has been duly presented for payment, and protested for non-payment, and that he receives
notice of these facts.

(2) ‘The acceptor for honour is liable to the holder and to all parties to the bill subsequent to the
party for whose honour he has accepred.

67  Presentment to acceptor for honour

(1) Where 2 dishonoured bill has been accepted for honour supra protest, or contains a refer-
ence in case of need, it must be protested for non-payment before it is presented for payment to
the acceptor for honour, or referee in case of need.

(2) Where the address of the acceptor for honour is in the same place where the bill is protested
for non-payment, the hill must be presented to him not later than the day following its
maturity; and where the address of the acceptor for honour is in some place other than the place
whete it was protested for nonpayment, the bill must be forwarded not later than the day
following its maturity for presentment to him.

(3) Delay in presentment or non-presentment is excused by any circumstance which would
excuse delay in presentment for payment or non-presentment for payment.
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{4) When a bill of exchange is dishonoured by the acceptor for honour it must be protested for
non-payment by him.

68  Payment for honour supra protest

(1) Where a bill has been protested for non-payment, any person may intervene and pay it supra
protest for the honour of any party liable thereon, or for the honour of the person for whose
account the bill is drawn.

{2) Where two or more persons offer to pay a bill for the honour of different parties, the person
whose payment will discharge most parties to the bill shall have the preference.

{3) Payment for honour supra protest, in order to operate as such and not as a mere voluntary
payment, must be attested by a notarial act of honour which may be appended to the protest or
form an extension of it.

- {4) The notarial act of honour must be founded on a declaration made by the payer for honour,
or his agent in that behalf, declaring his intention to pay the bill for honout, and for whose
honour he pays.

(5) Where a bill has been paid for honour, all parties subsequent to the party for whase honour
it is paid are discharged, but the payer for henour is subrogated for, and succeeds to both the
rights and duties of, the holder as regards the party for whose honour he pays, and all parties
liable to that party.

(6) The payer for honour on paying to the holder the amount of the bill and the norarial
expenses incidental to its dishonour is entitled to receive both the bill itself and the protest. If
the holder does not on demand deliver them up he shall be liable to the payer for honour in
damages.

(7} Where the holder of a bill refuses to receive payment supra protest he shall lose his right of
recourse against any party who would have been discharged by such payment.

Last instruments

69 Holder’s right to duplicate of lost bill

Where a bill has been lost before it is overdue the person who was the holder of it may apply to
the drawer to give him another bill of the same tenor, giving security to the drawer if required to
indemnify him against all persons whatever in case the bill alleged to have been lost shall be
found again. If the drawer on request as aforesaid refuses to give such duplicate bill he may be
compelled to do so.

70  Action on lost bill

In any action or proceeding upon a bill, the court or a judge may order that the loss of the
instrument shall not be set up, provided an indemnity be given to the satisfaction of the court or
judge against the claims of any other person upon the instrument in question.

Bill in a set

71  Rules as to sets

(1) Where a bill is drawn in a set, each part of the set being numbered, and containing a
reference to the other parts the whole of the parts constitute one bill.

(2) Where the holder of a set indotses two or more parts to different persons, he is liable on
every such part, and every indotser subsequent to him is liable on the part he has himself
indorsed as if the said parts were separate bills.

(3) Where two or more parts of a set are negotiated to different holders in due course, the helder
whose title first accrues is as between such holders deemed the true owner of the bill; but
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nothing in this sub-section shall affect the rights of a person who in due course accepts or pays
the part first presented to him.

(4) The acceptance may be written on any part, and it must be written on one part only. If the
drawee accepts more than one part, and such accepted parts get into the hands of different
holders in due course, he is liable on every such part as if it were a separate bill.

(5) When the acceptor of a bill drawn in a sct pays it without requiting the part bearing his
acceptance to be delivered up to him, and that part ar maturity is outstanding in the hands of a
holder in due course, he is liable to the holder thereof,

(6) Subject to the preceding rules, where any one part of a bill drawn in a set is discharged by
payment or otherwise, the whole bill is discharged.

Conflict of laws

72 Rules where laws conflict
Where a bill drawn in one country is negotiated, accepted, or payable in another, the rights,
duties, and liabilities of the parties thereto are determined as follows —
(1) The validity of a bill as regards requisites in form is determined by the law of the place of
issue, and the validity as regards requisites in form of the supervening contracts, such as accept-
ance, or indorsement, or acceptance supra protest, is determined by the law of the place where
such contract was made.

Provided that —

(a) where a bill is issued out of the United Kingdom it is not invalid by reason only that it
is not stamped in accordance with the law of the place of issue;

{b} where a bill, issued out of the United Kingdom, conforms, as regards requisites in
form, to the law of the United Kingdom, it may, for the purpose of enforcing
payment thereof, be treated as valid as between all persons who negotiate, hold, ot
become parties to it in the United Kingdom.

{2) Subject to the provisions of this Act, the interpretation of the drawing, indorsement, accept-
ance, or acceptance supra protest of a bill, is determined by the law of the place where such con-
tract is made. Provided that whete an inland bill is indorsed in a foreign country the indorsement
shall as regards the payer be interprered according to the law of the United Kingdom.

(3) The duties of the holder with respect to presentment for acceptance or payment and the
necessity for or sufficiency of a protest or notice of dishonour, or otherwise, are determined by
the law of the place where the act is done or the bill is dishonoured.

{4) [Repealed). '

(5) Where a bill is drawn in one country and is payable in another, the due date thereof is
determined according to the law of the place where it is payable.

PART III

CHEQUES ON A BANKER

73  Cheque defined
A cheque is a bill of exchange drawn on a banker payable on demand.

Except as otherwise provided in this Part, the provisions of this Act applicable o a bill of
exchange payable on demand apply to a cheque.

74  Presentment of cheque for payment
Subject to the provisions of this Acc —
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{1) Where a cheque is not presented for payment within a reasonable time of its issue, and the
drawer or the person on whose account it is drawn had the right at the time of such presentment
as berween him and the banker to have the cheque paid and suffers actual damage through the
delay, he is discharged to the extent of such damage, that is to say, to the extent to which such
drawer or person is 2 creditor of such banker to'a larger amount than he would have been had
such cheque been paid.

{2) In determining whar is a reasonable time regard shall be had to the nature of the instrument,
the usage of trade and of bankers, and the facts of the particular case.

{3) The holder of such cheque as to which such drawer or person is discharged shall be a
creditor, in lieu of such drawer or person, of such banker to the extent of such discharge, and
entitled to recover the amount from him.

74A  Presentment of cheque for payment: alternative place of presentment
Where the banker on whom a cheque is drawn —
(a} has by notice published in the London, Edinburgh and Belfast Gazette specified an
address at which cheques drawn on him may be presented; and
(b} has not by notice so published cancelled the specification of that address,
the cheque is also presented at the proper place if it is presented there.

74B  Presentment of cheque for payment: alternative means of presentment by banker
(1) A banker may present a cheque for payment to the banker on whom it is drawn by notifying
him of its essential features by electronic means or otherwise, instead of by presenting the
cheque itself.
(2) If a cheque is presented for payment under this section, presentment need not be made at
the proper place or at a reasonable hour on a business day.
(3) If, before the close of business on the next business day following presentment of a cheque
under this section, the banker on whom the cheque is drawn requests the banker by whom the
cheque was presented to present the cheque itself —

(a) the presentment under this section shall be distegarded; and

(b) this section shall not apply in relation to the subsequent presentment of the cheque.
(4} A request under subsection (3) above for the presentment of a cheque shall not constitute
dishonour of the cheque by non-payment.
(5) Where presentment of a cheque is made under this secticn, the banker who presented
the cheque and the banker on whom it is drawn shall be subject to the same duties in refation
to the collection and payment of the cheque as if the cheque itself has been presented for
payment.
(6} For the purposes of this section, the essential features of a cheque are —

{2) the serial number of the cheque;

(b) the code which identifies the banker on whom the cheque is drawn;

{c) the account number of the drawer of the cheque; and

(d) the amount of the cheque is entered by the drawer of the cheque.

74C  Cheques presented for payment under s 74B: disapplication of s 52(4)
Section 52(4) above —
(2) so far as relating to presenting a bill for payment, shall not apply to presenting a
cheque for payment under s 74B above; and
(b) so far as relating to a bill which is paid, shall not apply to a cheque which is paid

following presentment under that section,
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75  Revacation of banker’s authority
The duty and authority of a banker to pay a cheque drawn on him by his customer are
determined by —

{1) Countermand of payment.
{2) Notice of the customer’s death.

Crossed cheques

76  General and special crossings defined
(1) Where a cheque bears across its face an addition of -

(a) the words ‘and company’ or any abbreviation thereof between two partallel transverse

lines, either with or without the words ‘not negotiable’; or

(b) two parallel transverse lines simply, cither with or without the words ‘not negotiable’,
that addition constitutes a crossing, and the cheque is crossed generally.
(2) Where a cheque bears across its face an addition of the name of a banker, either with or
without the words ‘not negotiable,’ that addition constitutes a crossing, and the cheque is
crossed specially and to that banker.

77  Crossing by drawer or after issue

{1) A cheque may be crossed generally or specially by the drawer.

{2} Where a cheque is uncrossed, the holder may cross it generally or specially.

{3} Where a cheque is crossed generally the holder may cross it specially.

{4} Where a cheque is crassed generally or specially; the holder may add the words ‘not
negotiable’,

(5) Where a cheque is crossed specially, the banker to whom it is crossed may again cross it
specially to another banker for collection.

(6) Where an uncrossed cheque, or a cheque crossed generally, is sent to a banker for collection,
he may cross it specially to himself.

78  Crossing a material part of cheque
A crossing authorised by this Act is a material part of the cheque; it shall not be lawful for any
person to obliterate or, except as authorised by this Act, to add te or alter the crossing.

79 Duties of banker as to crossed cheques

(1) Where a cheque is crossed specially to more than one banker except when crossed to an
agent for collection being a banker, the banker on whom it is drawn shall refuse payment
thereof.

(2) Where the banker on whom a cheque is drawn which is so crossed nevertheless pays the
same, or pays a cheque crossed generally otherwise than to a banker, or if crossed specially
otherwise than to the banker to whom it is crossed, or his agent for collection being a banker, he
is liable to the true owner of the cheque for any loss he may sustain owing to the cheque having
been so paid.

Provided that where a cheque is presented for payment which does not at the time of present-
ment appear to be crassed, or to have had a crossing which has been obliterated, or to have been
added to or altered otherwise than as authorised by this Act, the banker paying the cheque in
good faith and withourt negligence shall not be responsible or incur any liability, nor shall the
payment be questioned by reason of the cheque having been crossed, or of the crossing having
been obliterated or having been added to or altered otherwise than as authorised by this Act, and
of payment having been made otherwise than to a banker or to the banker to whom the cheque
is or was crossed, or to his agent for collection being a banker, as the case may be.
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80  Protection to banker and drawer where cheque is crossed

Where the banker, on whom a crossed cheque (including a cheque which under section 81A
below or otherwise is not transferable) is drawn, in good faith and without negligence pays it, if
crossed generally, to a banker, and if crossed specially, to the banker to whom it is crossed, or his
agent for collection being a banker, the banker paying the cheque, and, if the cheque has come
into the hands of the payee, the drawer, shall respectively be entitled to the same rights and be
placed in the same position as if payment of the cheque had been made to the true owner

thereof,

81  Effect of crassing on holder

Where a person takes a crossed cheque which bears on it the words ‘not negotiable,” he shall not
have and shall net be capable of giving a betrer title to the cheque than that which the person
from whem he teck it had.

81A Non-transferable cheques

(1) Where a cheque is crossed and bears across its face the words ‘account payee’ or ‘a/c payee’
either with or withour the word ‘only’, the cheque shall not be transferable, but shall only be
valid as between the parties therero.

(2) A banker is not to be treated for the purposes of section 80 above as having been negligent
by reason only of his failure to concern himself with any purported indorsement of a cheque
which under subsecticn (1) above or otherwise is not transferable.

82  [Repealed].
PART IV
PROMISSORY NOTES

83 Promissory note defined

(I} A promissory note is an unconditional promise in writing made by one person to another
signed by the maker, engaging to pay, on demand or at a fixed or determinable future time, a
sum certain in money, to, or to the order of, a specified person or to bearer.

(2} An instrument in the form of a note payable to maker’s order is not a note within the
meaning of this section unless and until it is indorsed by the maker.

(3) A note is not invalid by reason only that it contains also a pledge of collateral security with
authority to sell or dispose thereof.

(4) A nore which is, or on the face of it purports to be, both made and payable within the British
Istands is an inland note. Any other note is a foreign note.

84  Delivery necessary

A promissory note is inchoate and incomplete until delivery thereof to the payee or bearer.

85 Joint and several notes

(1) A promissory note may be made by two or more makers, and they may be liable thereon
jointly, or jointly and severally according to its tenor.

(2) Where a note runs ‘I promise to pay” and is signed by two or more persons it is deemed to be
their joint and several note.

86  Note payable on demand
(1) Where a note payable on demand has been indorsed, it must be presented for payment
within a reasonable time of the indorsement. If it be not so presented the indorser is discharged.
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(2) In determining what is reasonable time, regard shall be had to the nature of the instrument,
the usage of trade, and the facts of the particular case.

{3) Where a note payable on demand is negotiated, it is not deemed to be overdue, for the
purpose of affecting the holder with defects of title of which he had no notice, by reason thar it
appears that a reasonable time for presenting it for payment has elapsed since ics issue.

87  Presentment of note for payment

(1) Where a promissory note is in the body of it made payable ar a particular place, it must
be presented for payment at that place in order to render the maker liable. In any other
case, presentment for payment is not necessary in order to render the maker liable.

{2) Presentment for payment is necessary in order to render the indorser of a note liable.

{3) Where a note is in the body of it made payable at a particular place, presentment at
that place is necessary in order to render an indorser liable; but when a place of payment is
indicated by way of memorandum only, presentment at that place is sufficient to render the
indorser liable, bur a presentment to the maker elsewhere, if sufficient in other respects, shall

also suffice.

88 Liability of maker

The maker of a promissory note by making it —

(1) Engages that he will pay it according te its tenor.

(2) Is precluded from denying to a holder in due course the existence of the payee and his then
capacity to indorse,

89  Application of Part I 1o notes
(1) Subject to the provisions in this part, and except as by this section provided, the provisions
of this Act relating to bills of exchange apply, with the necessary modifications, to promissory
notes.
(2) In applying those provisions the maker of a note shall be deemed ro correspond with the
accepror of a bill, and the first indorser of a note shall be deemed to correspond with the drawer
of an accepted bill payable to drawer’s erder.
(3) The following provisions as to bills do not apply to notes; namely, provisions relating to —
(a} presenvment for acceprance;
(b} acceprance;
(¢} acceptance supra protest;
{d) bills in a set.

(4) Where a foreign note is dishonoured protest thereof is unnecessary.

PART V

SUPPLEMENTARY

90 Good faith
A thing is deemed to be done in good faith, within the meaning of this Act, where it is in fact
done honestly, whether it is done negligently or not.

91 Signature

(1) Where, by this Act, any instrument or writing is required to be signed by any person it is not
necessary that he should sign it with his own hand, but it is sufficient if his signature is written
thereon by some other person by or under his anthority.
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(2} In the case of a corporation, where, by this-act, any instrument or writing is required to be
signed, it is sufficient if the instcument or writing be sealed with the corporate seal. But nothing
in this section shall be construed as requiring the bill or note of a corporation ta be under seal,

92  Computation of time
Where, by this Act, the dme limited for doing any act or thing is less than chree days, in
reckoning time, non-business days are excluded. Non-business days for the purposes of this Act
mean —

{a) Saturday, Sunday, Good Friday, Christmas Day;

(b) a bank holiday under the Banking and Financial Dealings Act 1971;

(c) a day appointed by Royal proclamation as a public fast or thanksgiving day;

{d) aday declared by an order under section 2 of the Banking and Financial Dealings Act

1971 to be a non-business day.

Any other day is a business day.

93  When noting equivalent to protest

For the purposes of this Act, where a bill or note Is required to be protested within a specified
time or before some further proceeding is taken, it is sufficient that the bill has been noted for
protest before the expiration of the specified time or the taking of the proceeding; and the
formal protest may be extended at any time thereafter as of the date of the noting.

94  Protest when notary not accessible

(1} Where a dishonoured bill or note is authorised or required to be protested, and the services
of a notary cannot be obtained at the place where the bill is dishonoured, any householder or
substantial resident of the place may, in the presence of two witnesses, give a certificate, signed
by them, attesting the dishonour of the bill, and the certificate shall in respects operate as if it
were a formal protest of the bill. The form given in Schedule 1 to this Act may be used with
necessary modifications, and if used shall be sufficient.

(2} In subsection (1), ‘notary’ includes a person who, for the purposes of the Legal Services Act
2007, is an autherised person in relation to any activiry which constitutes a notarial activity
(within the meaning of that Act).

95-100 [Omitted].
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SCHEDULE

Schedule 1 — Form of policy

Marine insurance

1 Marine insurance defined

A contract of marine insurance is a contract whereby the insurer undertakes to indemnify
the assured, in manner and to the extent thereby agreed, against marine losses, that is to say, the
losses incident to marine adventure.

2 Mixed sea and land risks

(1} A contract of marine insurance may, by its express terms, or by usage of trade, be extended so
as to protect the assured against losses on inland waters or on any land risk which may be
incidental to any sea voyage.

{2) Where a ship in course of building, or the launch of a ship, or any adventure analogous to a
marine adventure, is covered by a policy in the form of a marine policy, the provisions of this
Act, in so far as applicable, shall apply thereto; but, except as by this section provided, nothing
in this Acr shall alter or affect any rule of law applicable to any contract of insurance other than a
contract of marine insurance as by this Act define.

3 Marine adventure and maritime perils defined
(1} Subject to the provisions of this Act, every lawful marine adventure may be the subject of a
contract of marine insurance.
(2) In particular there is a marine adventure where —
(a) any ship goods or other moveables are exposed te maritime perils. Such property is in
this Act referred to as ‘insurable property’s
{b) the earning or acquisition of any freight, passage money, commisston, profit, or other
pecuniary benefit, or the security for any advances, loan, or disbursements, is
endangered by the exposure of insurable property to maritime perils;
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(c) any liability to a third party may. be incurred by the owner of, or other person
interested in or responsible for, insurable property, by reason of maritime perils,
‘Maritime perils’ means the perils consequent on, or incidental to, the navigation of the sea, that
is 1o say, perils of the seas, fire, war, perils, pirates, rovers, thieves, captures, seizures, restraints,
and detainment’s of princes and peoples, jettisons, barratry, and any other perils, either of the
like kind or which may be designared by the policy.

Tnsurable interest

4 Avoidance of wagering or gaming contracts
(1) Every contract of marine insurance by way of gaming or wagering is void.
{2} A contract of marine insurance is deemed to be a gaming or wagering contract —
{a) where the assured has not an insurable interest as defined by this Act, and the contract
is entered into with no expectation of acquiring such an interest; or
(b) where the policy is made ‘interest or no interest’, or “without further proof of interest
than the policy itself, or ‘without benefit of salvage to the insurer’, or subject to any
other like term.
Provided that, where there is no possibility of salvage, a policy may be effected without benefit
of salvage to che insurer.

5 Insurable interest defined

(1) Subject to the provisions of this Act, every person has an insurable interest who is intereseed
in a marine adventure,

{2) In pardcular a person is interested in a marine adventure where he stands in any legal ot
equitable relation to the adventure or to any insurable property at risk therein, in consequence
of which he may benefit by the safety or due arrival of insurable property, or may be prejudiced
by its loss, or by damage thereto, or by the detention thereof, or may incur liability in respect
thereof,

6 When interest must attach

(1) The assured must be interested in the subject-matter insured at the time of the loss though
he need not be interested when the insurance is effected: Provided that where the subject-matter
is insured ‘lost or not lost,” the assured may recover although he may not have acquired his
interest until after the lass, unless ar the rime of effecting the contract of insurance the assured
was aware of the loss, and the insurer was not.

(2) Where the assured has no incerest at the time of the loss, he cannor acquire interest by any
act or election after he is aware of the loss.

7 Defeasible or contingent interest

(1) A defeasible interest is insurable, as also is a contingent interest.

(2) In particular, where the buyer of goods has insured them, he has an insurable interest,
notwithstanding that he might, at his election, have rejected the goods, or have rreated them as
at the seller’s risk, by reason of the latter’s delay in making delivery or otherwise.

8 Partial interest
A partial interest of any nature is insurable.

9 Re-insurance
(1) The insurer under a contract of maring insurance has an insurable interest in his risk, and
may re-insure in respect of it.
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{2) Unless the policy otherwise provides, the original assured has no right or interest in respect
of such re-insurance.

10  Bottomry
The lender of money on hottomry or respondentia has an insurable interest in respect of the
loan.

11 Master's and seamen’s wages
The master or any member of the crew of a ship has an insurable interest in respect of his wages.

12 Advance freight
In the case of advance freight, the person advancing the freight has an insurable interest, in so far
as such freight is not repayable in case of loss.

13 Charges of insurance
The assured has an insurable interest in the charges of any insurance which he may effect.

14  Quantum of interest

(1) Where the subject-matter insured is mortgaged, the mortgagor has an insurable interest in
the full value thereof, and the mortgagee has an insurable interest in respect of any sum due or to
become due under the mortgage.

{2) A mortgagee, consignee, or other person having an interest in the subject-matter insured
may insure on behalf and for the benefit of other persons interested as well as for his own
benefit.

(3) The owner of insurable property has an insurable interest in respect of the full value thereof,
notwithstanding that some third person may have agreed, or be liable, to indemnify him in case
of loss.

15  Assignment of interest

Where the assured assigns or otherwise parts with his interest in the subject-matter insured, he
does not thereby transfer to the assignee his rights under the contract of insurance, unless there
be an express or implied agreement with the assignee to that effect. But the provisions of this
section do not affect a transmission of interest by operation of law.

Tnsurable value

16  Measure of insurable value

Subject to any express provision or valuation in the policy, the insurable value of the subject-
matter insured must be ascertained as follows —

(1) In insurance on ship, the insurable value is the value, at the commencement of the risk, of
the ship, including her outfir, provisions and stores for the officers and crew, money advanced
for scamen’s wages, and other disbursements (if any) incurred to make the ship fit for the voyage
or adventure contemplated by the policy, plus the charges of insurance upon the whole: The
insurable value, in the case of a steamship, includes also the machinery, beilers, and coals and
engine stores if owned by the assured, and, in the case of a ship engaged in a special trade, the
erdinary fittings requisite for that trade.

(2) In insurance on freight, whether paid in advance or otherwise, the insurable value is the
gross amount of the freight at the risk of the assured, plus the charges of insurance.

(3) In insurance on goods or merchandise, the insurable value is the prime cost of the
property insured, plus the expenses of and incidental o shipping and the charges of insurance
upon the whole.
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(4) In insurance on any other subject-matter, the insurable value is the amount at the risk of the
assured when the policy attaches, plus the charges of insurance.

Disclosure and representations

17 Insurance is uberrimae fidei
A contract of marine insurance is a contract based upon the utrnost good faith, and, if the
utmost good faith be not observed by either party, the contract may be avoided by the other

party.
18  Disclosure by assured

(1) Subject to the provisions of this section, the assured must disclose to the insurer, before
the contract is concluded, every material circumstance which is known to che assured, and the
assured is deemed to know every circumstance which, in the ordinary course of business, ought
to be known by him. If the assured fails to make such disclosure, the insurer may avoid the
contract,

(2) Every circumstance is material which would influence the judgment of a prudent insurer in
fixing the premium, or determining whether he will take the risk.

(3) In the absence of inquiry the following circumstances need not be disclosed, namely -

(a) any circumstance which diminishes the risk;

(b) any circumstance which is known or presumed to be known to the insurer. The
insurer is presumed to know matters of common noteriety or knowledge, and
matters which an insurer in the ordinary course of his business, as such, ought to
know;

(¢} any circumstances as to which information is waived by the insurer;

(d) any circumstance which it is superfluous to disclose by reason of any express or
implied warranty.

(4) Whether any particular circumstance, which is not disclosed, be material or not is, in cach
case, a question of fact.

(3) The term ‘circumstance’ includes any communication made to, or information received by,
the assured.

19 Disclosure by agent effecting insurance

Subject to the provisions of the preceding section as to circumstances which need not be
disclosed, where an insurance is effecied for the assured by an agent, the agent must disclose to
the insurer —

(a) every material circumstance which is known to himself, and an agent to insure is
deemed to know every circumstance which in the ordinary course of business ought
to be known by, or to have been communicated to, him; and

{b} every material circumstance which the assured is bound to disclose, unless it come to
his knowledge too late to communicate it to the agent.

20 Representations pending negotiation of contract

{1) Every material representation made by the assured or his agent to the insurer during the
negotiations for the contract, and before the contract is concluded, must be crue. If it be untrue
the insurer may avoid the contract.

{2} A representation is material which would influence the judgment of a prudent insurer in
fixing the premium, or determining whether he will take the risk.

(3) A representation may be either a representation as to a matter of fact, or as to a matrer of
expectation or belief.
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(4) A representation as to a matter of fact is true, if it be substantially correct, that is to say, if the
difference between what is represented and what is actually correct would not be considered
material by a prudent insurer.

(5) A representation as to a matter of expectation or belief is crue if it be made in good faith.
(6) A representation may be withdrawn or corrected before the contract is concluded.

{7) Whether a particular representation be material or not is, in each case, a question of fact.

21 When contract is deemed to be concluded
A contract of marine insurance is deemed to be concluded when the proposal of the assured
is accepted by the insurer, whether the policy be then issued or not; and, for the purpose of
showing when the proposal was accepted, reference may be made to the slip or covering note
or other customary memorandum of the contract.

The policy

22  Contract must be embodied in policy

Subject to the provisions of any statute, a contract of marine insurance is inadmissible in
evidence unless it is embodied in a marine policy in accordance with this Act. The policy may be
executed and issued either at the time when the contract is concluded, or afterwards.

23 What policy must specify
A marine policy must specify —
(1) The name of the assured, or of some person who effects the insurance on his behalf.

(2}—(5)[Repealed].

24 Signature of insurer

(1) A marine policy musc be signed by or on behalf of the insurer, provided that in the case ofa
corporation the corporate seal may be sufficient, bur nothing in this section shall be construed
as requiring the subscription of a corporation to be under seal.

(2) Where a policy is subscribed by or on behalf of two or more insurers, each subscription,
unless the contrary be expressed, constitutes a distincr contract with the assured.

25  Voyage and time policies

(1) Where the contract is to insure the subject-matter ‘at and from,” or from one place to
another or other, the policy is called a Voyage policy,” and where the contract is to insure the
subject-matter for a definite petiod of time the policy is called a ‘time policy.” A contract for

both voyage and rime may be included in the same policy.
(2} [Repealed].

26 Designation of subject-matter

(1) The subject-matter insured must be designated in a marine policy with reasonable certainty.
(2) The nature and extent of the interest of the assured in the subject-matter insured need not be
specified in the policy.

(3) Where the policy designates the subject-matter insured in general terms, it shall be con-
strued to apply to the interest intended by the assured to be covered.

(4) In the application of this section regard shall be had to any usage regulating the designation
of the subject-matter insured.

27  Valued policy
{1} A policy may be either valued or unvalued.
(2) A valued policy is a policy which specifies the agreed value of the subject-matter insured.
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(3} Subject to the provisions of this Act, and in the absence of fraud, the value fixed by the
policy is, as between the insurer and assured, conclusive of the insurable value of the subject
intended to be insured, whether the loss be total or partial.

(4) Unless the policy otherwise provides, the value fixed by the policy is not conclusive for the
purpose of determining whether there has been a constructive total loss.

28 Unvalued policy

An unvalued policy is a policy which does not specify the value of the subject-matter insured,
but subject to the limit of the sum insured, leaves the insurable value to be subsequently
ascertained, in the manner herein-hefore specified.

29  Floating policy by ship or ships

(1} A floating policy is a policy which describes the insurance in general terms, and leaves
the name of the ship or ships and other particulars to be defined by subsequent
declaration,

(2) The subsequent declaration or declarations may be made by indorsement on the policy, ot in
other customary manner.

(3) Unless the policy otherwise provides, the declaratiens must be made in the order of dispatch
or shipment. They must, in the case of goods, comprise all consignments within the terms of the
policy, and the value of the goods or other property must be honestly stated, but an emission
or erroneous declaration may be recrified ever after loss or arrival, provided the omission or
declaration was made in good faith,

(4) Unless the policy otherwise provides, where a declaration of value is not made until after
notice of loss or arrival, the policy must be treated as an unvalued policy as regards che subject-
marter of that declaration.

30  Construction of terms in policy

(1) A policy may be in the form in the First Schedule to this Act.

(2) Subject to the provisions of this Act, and unless the context of the policy otherwise requires,
the terms and expressions mentioned in the First Schedule to this Act shall be construed as
having the scope and meaning in that schedule assigned to them.

31 Premium to be arranged

{1} Where an insurance is effected at a premium to be arranged, and no arrangement is made, a
reasonable premium is payable.

(2) Where an insurance is effected on the terms that an additional premium is to be arranged in
a given event, and that event happens but no arrangement is made, then a reasonable additional
premium is payable.

Double insurance

32 Double insurance

{1) Where rwo or more policies are effected by or on behalf of the assured on the sarne adventure
and interest or any part thereof, and the sums insured exceed the indemnity allowed by this Act,
the assured is said to be over-insured by double insurance.

{2) Where the assured is over-insured by double insurance —

{a) the assured, unless the policy otherwise provides, may claim payment from the
insurers in such order as he may think fit, provided that he is not entited to receive
any sum in excess of the indemnicy allowed by this Act;

(b) whete the policy under which the assured claims is a valued policy, the assured musc
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give credit as against the valuation for any sum received by him under any other
policy without regard to the actual value of the subject-matter insured;

(c) where the policy under which the assured claims is an unvalued policy he must give
credit, as against the full insurable value, for any sum received by him under any other
policy; .

(d) where the assured receives any sum in excess of the indemnity allowed by this Act, he
is deemed o hold such sum in trust for the insurers, according to their right of
contribution among themselves.

Warranties, etc

33  Nature of warranty

(1) A warranty, in the following sections relating to warranties, means a promissory warranty,
that is to say, a warranty by which the assured undertakes that some particular thing.shall or
shall not be done, or that some condition shall be fulfilled, or whereby he affitms or negatives
the existence of a particular state of facts,

(2) A warranty may be express or implied.

(3) A warranty, as above defined, is a condition which must be exactly complied with, whether
it be material to the risk or not. If it be not so complied with, then, subject to any express
provision in the policy, the insurer is discharged from liability as from the date of the breach of
warranty, but without prejudice to any liability incurred by him before that date.

34  When breach of warranty excused

{1) Non-compliance with a warranty is excused when by reason of a change of circumstances,
the warranty ceases to be applicable to the circumstances of the contract, or when compliance
with the warranty is rendered unlawful by any subsequent law.

{2) Where a warranty is broken, the assured cannot avail himself of the defence that the breach
has been remedied, and the warranty complied with, before loss.

(3) A breach of warranty may be waived by the insurer.

35  Express warranties

(1) An express warrancy may be in any form of words from which the intention to warrant is to
be inferred.

(2) An express warranty must be included in, or written upon, the policy, or must be contained
in some document incorporated by reference into the policy.

(3) An express warranty does not exclude an implied warranty, unless it be inconsistent
therewith.

36 Warranty of neutrality

(1) Where insurable property, whether ship or goods, is expressly warranted neutral, there is an
implied condition that the property shall have a neutral character at the commencement of the
risk, and that, so far as the assured can control the matter, its neutral character shall be preserved
during the risk.

(2) Where a ship is expressly warranted ‘neutral’ there is also an implied condition thar, so far as
the assured can contro! the matter she shall be properly documented, that is to say, thar she shall
carry the necessary papers to establish her neutrality, and that she shall nor falsify or suppress her
papers, or use simulated papers. If any loss oceurs through breach of this condition, the insurer
may avoid the contract.



Marine Insurance Act 1906 39 1

37 No implied warranty of nationality
There is no implied warranty as to the nationality of a ship, or that her nationality shall not be
changed during the risk.

38  Warranty of good safery .
Where the subjecr-matrer insured is warranted *well’ or ‘in good safety’ on a parcicular day, ic is
sufficient if it be safe at any time during that day.

39  Warranty of seaworthiness of ship

{1) In a voyage policy there is an implied warranty thar at the commencement of the voyage the
ship shall be seaworthy for the purpose of the particular adventure insured.

(2) Where the policy attaches while the ship is in port, there is also an implied warranty thar she
shall, at the commencement of the risk, be reasonably fit to encounter the ordinary perils of the
port,

(3) Where the policy relates to a voyage which is performed in different stages, during which
the ship requires different kinds of or further preparation or equipment, there is an implied
warranty that at the commencement of each stage the ship is seaworthy in respect of such
preparation or equipment for the purposes of thar stage.

(4} A ship is deemed to be seaworthy when she is reasonably fit in all respects to encounter the
ordinary perils of the seas of the adventure insured.

(5} In a time policy there is no implied warranty that the ship shall be seaworthy at any stage
of the adventure, but where, with the privity of the assured, the ship is sent to sea in an
unseaworthy state, the insurer is not liable for any loss atrriburable to unseaworthiness.

40  No implied warranty that goods are seaworthy

(1) In a policy on goods or other moveables thete is no implied warranty that the goods or
moveables are seaworthy.

{2} In a voyage policy on goods or other moveables there is an implied warrancy that ar the
commencement of the voyage the ship is not only seaworthy as a ship, but also thar she is
reasonably fir to carry the goods or other moveables to the destination contemplated by the

policy.

41 ‘Warranty of legality
There is an implied warranty that the adventure insured is a lawful one, and that, so far as the
assured can control the matter, the adventure shal! be carried cut in a lawful manner.

The voyage

42  Implied condition as to commencement of risk

(1) Where the subject-matter is insured by a voyage policy ‘at and from’ or ‘from’ 2 particular
place, it is not necessary that the ship should be ar that place when the contract is concluded,
but there is an implied condition that the adventure shall be commenced within a reasonable
time, and that if the adventure be not so commenced the insurer may avoid the contract.

(2) The implied condition may be negatived by showing that the delay was caused by circum-
stances known to the insurer before the contract was concluded, or by showing thac he waived
the condition.

43 Alteration of port of departure
Where the place of departure is specified by the policy, and the ship instead of sailing from thac
place sails from any other place, the risk does not attach.
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44  Sailing for different destination
Where the destination is specified in the pollcy, and the ship, instead of sailing for that destin-
ation, sails for any other destination, the risk does not attach.

45  Change of voyage

{1} Where, after the commencement of the risk, the destination of the ship is voluntarily
changed from the destination contemplated by the policy, there is said to be a change of voyage.
(2) Unless the policy otherwise provides, where there is a change of voyage, the insurer is
discharged from liability as from the time of change, that is to say, as from the tirme when the
determination to change it is manifested; and it is immaterial that the ship may not in fact have
left the course of voyage contemplated by the policy when the loss occurs.

46 Deviation
(1) Where a ship, without lawful excuse, deviates from the voyage contemplated by the policy,
the insurer is discharged from liability as from the time of deviation, and it is immarerial that che
ship may have regained her route before any loss oceurs.
(2) There is a deviation from the voyage contemplated by the policy —
(a) where the course of the voyage is specifically designated by the policy, and that course
is departed from: or
(b) where the course of the voyage is not specifically designated by the policy, but the
usual and custemary course is departed from.
(3) The intention to deviate is immaterial; there must be a deviation in fact to discharge
the insurer from his liability under che contract.

47  Several ports of discharge

(1) Where several ports of discharge are specified by the policy, the ship may proceed to all or
any of them, but, in the absence of any usage or sufficient cause to the contrary, she must
proceed to them, or such of them as she goes to, in the order designated by the policy. If she does
not there is a deviation.

(2) Where the policy is to ‘ports of discharge,” within a given area, which are not named, che
ship must, in the absence of any usage or sufficient cause to the contrary, proceed to them, or
such of them as she goes to, in their geographical order. If she does not there is a deviation,

48  Delay in voyage

In the case of a voyage policy, the adventure insured must be prosecuted throughout its course
with reasonable dispatch, and, if without lawful excuse it is not so prosecuted, the insurer is
discharged from liability as from the time when the delay became unreasonable.

49  Excuses for deviation or delay
(1} Deviation or delay in prosecuting the voyage contemplated by the policy is excused —
{a) where authorised by any special term in the policy; or
(b) where cansed by circumstances beyond the control of the master and his employer; or
{c) where reasonably necessary in order to comply with an express or implied warrancy;
or
(d} where reasonably necessary for the safety of the ship or subject-macter insured; or
(e) for the purpose of saving human life, or aiding a ship in distress where human life
may be in danger; or
(f} where reasonably necessary for the purpose of abtaining medical or surgical aid for
any persen on board the ship; or
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{g) where caused by the barratrous conduct of the master or crew, if barratry be one of
the perils insured against.
(2) When the cause excusing the deviation or delay ceases to operare, the ship must resume her
course, and prosecure her voyage, with reasonable dispatch.

Assignment of policy _
50  ‘When and how policy is assignable

{1) A marine policy is assignable unless it contains terms expressly prohibiting assignment. It
may be assigned either before or after loss.

(2) Where a marine policy has been assigned so as to pass the beneficial interest in such policy,
the assignee of the policy is entitled to sue thereon in his own name; and the defendanc is
entitled to make any defence arising our of the contract which he would have been entitled to
make if the action had been brought in the name of the person by or on behalf of whom the
policy was effected.

51  Assured who has no interest cannot assign

Where the assured has parted with or lost his interest in the subject-matter insured, and has
not, before or at the time of so doing, expressly or impliedly agreed to assign the policy, any
subsequent assignment of the policy is inoperative. Provided that nothing in this section affects
the assignment of 2 policy after loss.

The premium

52  When premium payable

Unless otherwise agreed, the duty of the assured or his agent to pay the premium, and the dury
of the insurer to issue the policy to the assured or his agent, are concurrent conditions, and the
insurer is not bound to issue the policy until payment or tender of the premium.

53  Policy effected through broker

(1) Unless otherwise agreed, where a marine policy is effected on behalf of the assured by a
broket, the broker is directly responsible to the insuter for the premium, and the insurer is
directly responsible ro the assured for the amount which may be payable in respect of losses, or
in respect of returnable premium.

(2} Unless otherwise agreed, the broker has, as against the assured, a lien upon the policy for the
amount of the premium and his charges in tespect of effecting the policy; and, where he has
dealt with the person who employs him as a principal, he has also a lien on the policy in respect
of any balance on any insurance account which may be due to him from such person, unless
when the debt was incurred he had reason to believe that such person was only an agent.

34  Effect of receipt on policy

Whete a marine policy effected on behalf of the assured by a broker acknowledges the receipt of
the premium, such acknowledgement is, in the absence of fraud, conclusive as between the
insurer and the assured, but not as berween the insurer and broker.

Loss and abandonment

55 Included and excluded losses

{1} Subject to the provisions of this Act, and unless the policy otherwise provides, the insurer is
liable for any loss proximately caused by a peril insured against, but, subject as aforesaid, he
is not liable for any loss which is not proximately caused by a peril insured against.
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(2} In particular — .

(2) the insurer is not liable for any loss attributable to the wilful misconduct of the
assured, but, unless the policy otherwise provides, he is liable for any loss proximately
caused by a peril insured against, even though the loss would not have happened buc
for the misconduct or negligence of the master or crew;

(b} unless the policy otherwise provides, the insurer on ship or goods is nat liable for any
loss proximately caused by delay, although the delay be caused by a peril insured
against;

(¢} unless the policy otherwise provides, the insurer is not liable for ordinary wear and
tear, ordinary leakage and breakage, inherent vice or nature of the subject-matter
insured, or for any loss proximately caused by rats or vermin, or for any injury to
machinery not proximately caused by maritime perils.

56  Partial and total loss

{1} A loss may be either total or pactial. Any loss other chan a rotal loss, as hereinafter defined, is
a partial loss.

(2} A rotal loss may be either an actual rotal loss, or a constructive toral loss.

(3} Unless a different intention appears from the terms of the policy, an insurance against total
loss includes a constructive, as well as an actual, total loss.

(4) Where the assured brings an action for a total loss and the evidence proves only a partial loss,
he may, unless the policy otherwise provides, recover for a partial loss.

(5) Where goods reach their destination in specie, but by reason of cbliteration of marks, or
otherwise, they are incapable of identification, the loss, if any, is partial, and not total.

57  Actual total loss

{1} Where the subject-matter insured is destroyed, or so damaged as to cease to be a thing of the
kind insured, or where the assured is irretrievably deprived thereof, there is an actual total loss.
(2} In the case of an actual total loss no notice of abandonment need be given.

38  Missing ship
Where the ship concerned in the adventure is missing, and after the lapse of a reasonable rime
no news of her has been received, an actual total loss may be presumed.

59  Effect of transhipment, etc

Where, by a peril insured against, the voyage is interrupted at an intermediate port or place,
under such circumstances as, apart from any special stipulation in the contract of affreightment,
to justify the master in landing and reshipping the goods or other moveables, or in transhipping
them, and sending them on to their destination, the liability of the insurer continues, notwith-
standing the landing or transhipment.

60  Constructive total loss defined

(1) Subject to any express provision in the policy, there is a constructive total loss where
the subject-matter insured is reasonably abandoned on account of its acrual total loss
appearing to be unavoidable, or because it could not be preserved from actual total loss without
an expenditure which would exceed its value when the expenditure had been incurred.

(2} In particular, there is a constructive total loss —

(i) where the assured is deprived of the possession of his ship ot goads by a peril insured
against, and (a) it is unlikely that he can recover the ship or goods, as the case may be,
or (b} the cost of recovering the ship or goods, as the case may be, would exceed their
value when recovered; or
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(1) in the case of damage to a ship, where she is so damaged by a peril insured against
that the cost of repairing the damage would exceed the value of the ship when
repaired. In estimating the cost of repairs, no deduction is to be made in respect of
general average contributions to those repairs payable by other interests, buc account
1s to be taken of the expense of futire salvage operations and of any future general
average contributions o which the ship would be liable if repaired; or

(iif) in the case of darage to goods, where the cost of repairing the damage and forward-
ing the goods to their destination would exceed their value on arrival.

61  Effect of constructive total loss

Where there is a constructive total loss the assured may either treat the loss as a partial loss, or
abandon the subject-matter insuced to the insurer and treat the loss as if it were an actual rotal
loss.

62  Notice of abandenment

{1) Subject to the provisions of this section, where the assured elects to abandon the subject-
matier insured to the insurer, he must give notice of abandonment. If he fails to do so the loss
can only be treated as a partial loss.

(2) Notice of abandonment may be given in writing, or by word of mouth, or partly in writing
and partly by word of mouth, and may be given in any terms which indicate the intention of the
assured to abandon his insured interest in the subject-matter insured unconditionally to
the insurer,

(3) Notice of abandonment must be given with reascnable diligence after the receipe of reliable
information of the loss, but where the information is of a doubtful character the assured is
entitled to a reasonable time te make inquiry.

(4) Where notice of abandonment is properly given, the rights of the assured are not prejudiced
by the fact that the insurer refuses to accept the abandonment,

(5) The acceptance of an abandonment may be either express or implied from the conduct of
the insurer. The mere silence of the insurer after notice is not acceptance.

(6) Where notice of abandonment is accepted the abandonment is irrevocable. The acceptance
of the notice conclusively admits liability for the loss and the sufficiency of the notice.

(7) Notice of abandonment is unnecessary where, at the time when the assured receives infor-
mation of the loss, there would be no possibility of benefit to the insurer if notice were given to
him.

{8} Notice of abandonment may be waived by the insurer.

(9) Where an insurer has re-insured his risk, no notice of abandonment need by given by
him.

63  Effect of abandonment

{1} Where there is a valid abandenment the insurer is entitled to take over the interest of the
assured in whatever may remain of the subject-matter insuted, and all proprietary rights
incidental thereto.

(2} Upon the abandonment of a ship, the insurer thereof is entitled to any freight in course of
being earned, and which is earned by her subsequent to the casualty causing the loss, less the
expenses of earning it incurred after the casualty; and, where the ship is carrying the owner’s
goods, the insurer is entitled to a reasonable remuneration for the carriage of them subsequent
w the casualty causing the loss.
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Partial losses (including salvage and general average and particular charges)

64  DParticular average loss

(1} A particular average loss is a partial loss of the subject-matter insured, caused by a peril
insured against, and which is not a general average loss.

(2) Expenses incurred by or on behalf of the assured for the safety or preservation of the subject-
matter insured, other than general average and salvage charges, are called particular charges.
Particular charges are not included in particular average.

65  Salvage charges

(1) Subject to any express provision in the policy, salvage charges incurred in preventing a loss
by perils insured against may be recovered as a loss by those perils.

(2} ‘Salvage charges’ means the charges recoverable under maritime law by a salvor inde-
pendently of contract. They do not include the expenses of services in the nature of salvage
rendered by the assured or his agents, or any person employed for hire by them, for the purpose
of averting a peril insured against. Such expenses, where properly incurred, may be recovered as
particular charges or as a general average loss, according to the circumstances under which they
were incurred.

66 General average loss

(1) A general average loss is a loss caused by or directly consequential on a general average act. It
includes a general average expenditure as well as a general average sacrifice.

{2) There is a general average act where any extraordinary sacrifice or expenditure is voluntarily
and reasonably made or incurred in time of peril for the purpose of preserving the property
imperilled in the common adventure.

(3) Where there is a general average loss, the party on whom it falls is entitled, subject to the
conditions imposed by maritime law, to a rateable contribution from the other parties inter-
ested, and such contribution is called a general average centribution.

(4) Subject to any express provision in the policy, where the assured has incurred a general
average expenditure, he may recover from the insurer in respect of the proportion of the loss
which falls upon him; and, in the case of a general average sacrifice, he may recover from the
insurer in respect of the whole loss without having enforced his right of contribution from the
other parties liable to contribute.

{5) Subject to any express provision in the policy, where the assured has paid, or is liable to pay,
a general average contribution in respect of the subject insured, he may recaver therefore from
the insurer.

{6) In the absence of express stipulation, the insurer is not liable for any general average loss ot
contribution where the loss was not incurred for the purpose of avoiding, ot in connection with
the avoidance of, a peril insured against.

(7} Where ship, freight, and cargo, or any two of those interests, are owned by the same assured,
the liabilicy of the insurer in respect of general average losses or contributions is to be deter-
mined as if those subjects were owned by different persons.

Measure of indemnizy

67  Extent of liability of insurer for loss

{1) The sum which the assured can recover in tespect of a lass on a palicy by which he is insured,
in the case of an unvalued policy to the full extent of the insurable value, or, in the case of a
valued policy to the full extent of the value fixed by the policy is called the measure of

indemniry.



Marine Insurance Act 1904 45 |

(2) Where there is 2 loss recoverable under the policy, the insurer, or each insurer if there be
more than one, is liable for such proportion of the measure of indemnity as the amount of his
subscription bears to the value fixed by the policy in the case of a valued policy, or w the
insurable value in the case of an unvalued policy.

68  Total loss

Subject o the provisions of this Act and to any express provision in the policy, where there is a
total loss of the subject-matter insured ~

(1) If the policy be a valued policy, the measure of indemnity is the sum fixed by the policy.

(2} If the policy be an unvalued policy, the measure of indemnity is the insurable value of the
subject-matter insured.

69  Dartial loss of ship

Where a ship is damaged, but is not totally lost, the measure of indemnity, subject to any express
provision in the policy, is as follows —

(1) Where the ship has been repaired, the assured is entitled to the reasonable cost of the repairs,
less the customary deductions, but not exceeding the sum insured in respect of any one casualty.
(2) Where the ship has been only partiaily repaired, the assured is entitled to the reasonable cost
of such repairs, computed as above, and also to be indemnified for the reasonable depreciation,
if any, arising from the unrepaired damage, provided that the aggregate amount shall not exceed
the cost of repairing the whole damage, computed as above.

(3) Where the ship has not been repaired, and has not been sold in her damaged state during the
tisk, the assured is entitled to be indemnified for the reasonable depreciation arising from the
unrepaired damage, but not exceeding the reasonable cost of repairing such damage, compured
as above.

70 Partial loss of freight

Subject to any express provision in the policy, where there is a partial loss of freight, the measure
of indemnity Is such proportion of the sum fixed by the policy in the case of a valued policy, or
of the insurable value in the case of an unvalued policy, as the proportion of freighc lose by the
assured bears to the whole freight at the risk of the assured under the policy.

71  Partial loss of goods, merchandise, etc

Where there is a partial loss of goods, merchandise or other moveables, the measure of indem-
nity, subject to any express provision in the policy, is as follows —

(1) Where part of the goods, merchandise or other moveables insured by a valued poliey is
totally lost, the measure of indemnity is such proportion of the sum fixed by the policy as the
insurable value of the part lost bears to the insurable value of the whole, ascertained as in the
case of an unvalued policy.

{2) Where part of the goods, merchandise, or other moveables insured by an unvalued policy
i1s totally lost, the measure of indemnity is the insurable value of the part lost, ascertained as in
case of total loss. '

(3) Where the whole or any parr of the goods or merchandise insured has been delivered
damaged at its destination, the measure of indemnity Is such proportion of the sum fixed by che
policy in the case of a valued policy, or of the insurable value in the case of an unvalued policy; as
the difference between the gross sound and damaged valued at the place of arrival bears to the
gross sound value.

(4} ‘Gross value’ means the wholesale price, or, if there be no such price, the estimated value,
with, in either case, freight, landing charges, and duty paid beforehand; provided that, in the
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case of goods or merchandise customarily sold in bond, the bonded price is deemed to be the
gross value. ‘Gross proceeds’ means the actual price obtained at a sale where all charges on sale
are paid by the sellers.

72 Apportionment of valuation .

(1) Where different species of property are insured under a single valuation, the valuation must
be apportioned over the different species in proportion to their respective insurable values, as in
the case of an unvalued policy. The insured value of any part of a species is such proportion of
the total insured value of the same as the insurable value of the part bears to the insurable value
of the whole, ascertained in both cases as provided by this Act.

(2) Where a valuation has to be apportioned, and particulars of the prime cost of each separate
species, quality, or description of goods cannot be ascertained, the division of the valuation may
be made over the net atrived sound values of the different species, qualities, or descriptions of
goods.

73 General average contributions and salvage charges

(1} Subject 1o any express provision in the policy, where the assured has paid, or is liable for, any
general average contribution, the measure of indemnity is the full amount of such contribution,
if the subject-matter liable to contribution is insured for its full contributory value, or if only
part of it be insured, the indemnity payable by the insurer must be reduced in proportion ro
the under insurance, and where there has been a particular average loss which constitutes a
deduction from the contributory value, and for which the insurer is liable, that amount
must be dedncted from the insured value in order to ascertain what the insurer is liable to
contribure.

(2} Where the insurer is liable for salvage charges the extent of his Liability must be determined
on the like principle.

74  Liabilities to third parties
Where the assured has effected an insurance in express terms against any liability to a third party,
the measure of indemnicy, subject to any express provision in the policy, is the amount paid or

payable by him to such third party in respect of such liabiliry.

75  General provisions as to measure of indemnity

(1) Where there has been a loss in respect of any subject-matter not expressly provided for in the
foregoing provisions of this Act, the measure of indemnity shall be ascertained, as nearly as may
be, in accordance with those provisiens, in so far as applicable to the particular case.

(2} Nothing in the provisions of this Act relating to the measure of indemnity shall affect the
rules relating to double insurance, or prohibit the insurer from disproving interest wholly or in
part, or from showing that at the time of the loss the whole or any part of the subject-marter
insured was not at risk under the policy:

76 Particular average warrantics

(1) Where the subject-matter insured is warranted free from particular average, the assured
cannot recover for a loss of part, other than a loss incurred by a general average sacrifice, unless
the contract contzined in the policy be apportionable; but, if the contract be apportionable, the
assured may recover for a total loss of any apportionable part.

(2) Where the subject-matter insured is warranted free from particular average, either wholly or
under 2 certain percentage, the insurer is nevertheless liable for salvage charges, and for particu-
lar charges and other expenses properly incurred pursuant to the provisions of the suing and
labouring clause in order to avert a loss insured against.
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(3) Unless the policy otherwise provides, where the subject-matter insured is warranted free
from particular average under a specified percentage, a general average loss cannor be added to a
particular average loss to make up the specified percentage.

(4) For the purpose of ascertaining whether the specified percentage has been reached, regard
shall be had only to the actual loss suffered by the subject-matter insured. Particular charges and
the expenses of and incidental to ascertaining and proving the loss must be excluded.

77  Successive losses

{1) Unless the policy otherwise provides, and subject to the provisions of this Act, the insurer is
liable for successive losses, even though the total amount of such losses may exceed the sum
insured.

{2) Where, under the same policy, 2 partial loss, which has not been repaired or otherwise made
good, is followed by a total loss, the assured can only recover in respect of the total loss: Provided
that nothing in this section shall affect the liability of the insurer under the suing and labouring
clause.

78  Suing and labouring clause

(1) Where the policy contains 2 suing and labouring clause, the engagement thereby entered
into is deemed to be supplementary to the contract of insurance, and the assured may recover
from the insurer any expenses propetly incurred purssant to the clause, notwithstanding that
the insurer may have paid for a total loss, or that the subject-matter may have been warranted
free from particular average, either wholly or under a certain percentage.

(2} General average losses and contributions and salvage charges, as defined by this Act, are not
recoverable under the suing and labouring clause.

(3) Expenses incutred for the purpose of averting or diminishing any loss not covered by the
policy are not recoverable under the suing and labouring clause.

(4) It is the ducy of the assured and his agents, in all cases, to take such measures as may be
reasonable for the purpose of averting or minimising a loss.

Righis of insurer on payment

79  Right of subrogation

(1) Where the insurer pays for a total loss, either of the whole, or in the case of goods of any
apportionable part, of the subject-matter insured, he thereupon becomes entitled to take over
the interest of the assured in whatever may remain of the subject-matter so paid for, and he is
thereby subrogated to all the rights and remedies of the assured in and in respect of that subject-
matter as from the time of the casualty causing the loss.

(2} Subject to the foregoing provisions, where the insurer pays for a parrial loss, he acquires no
title to the subject-matter insured, or such part of it as may remain, but he is théreupon
subrogated to all rights and remedies of the assured in and in respect of the subject-matter
insured as from the time of the casualty cansing the loss, in so far as the assured has been
indemnified, according to this Act, by such payment for the loss.

80  Right of contribution

{1) Where the assured is over-insured by double insurance, each insurer is bound, as between
himself and the other insurers, to contribute rateably to the loss in proportion to the amount for
which he is liable under his contract.

(2} If any insurer pays more than his proportion of the loss, he is entitled to maintain an action
for contribution against the other insurers, and is entitled to the like remedies as a surety who
has paid more than his proportion of the debt.
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81  Effect of under insurance .

Where the assured is insured for an amount less than the insurable value or, in the case of a
valued policy, for 2n amount less than the policy valuation, he is deemed to be his own insurer in
respect of the uninsured balance,

Return of premium

82  Enforcement of return

Where the premium or a proportionate part thereof is, by this Act, declared to be returnable -
(a) if already paid, it may be recovered by the assured from the insurer; and
(b} if unpaid, it may be retained by the assured or his agent.

83  Return by agreement

Where the policy contains a stipulation for the recurn of the premium, or a proportionare part
thereof, on the happening of a certain event, and that event happens, the premium, or, as the
case may be, the proportionate part thereof, is thereupon returnable to the assured.

84  Return for failure of consideration

(1) Where the consideration for the payment of the premium totally fails, and there has been no
fraud or illegality on the part of the assured or his agents, the premium is thereupon returnable
to the assured.

(2) Where the consideration for the payment of the premium is apportionable and there is a
total failure of any apportionable part of the consideration, a proportionate part of the premium
is, under the like conditions, thereupon returnable to the assured.

{3) In particular —

(a) where the policy is void, or is avoided by the insurer as from the commencement of
the risk, the premium is returnable, provided that there has been no fraud or illegalicy
on the part of the assured; but if the risk is net apportionable, and has once attached,
the premium is not returnable;

{b) where the subject-marter insured, or part thereof, has never been imperilled, the
premium, or, as the case may be, a proportionate part thereof, is returnable; Provided
that where the subject-matter has been insured lost or not lost” and has arrived in
safety at the time when the contract is concluded, the premium is returnable unless,
at such time, the insurer knew of the safe arrival;

(c) where the assured has no insurable interest throughout the currency of the risk, the
premium is returnable, provided that this rule does not apply to a policy effected by
way of gaming or wagering;

(d) where the assured has a defeasible interest which is terminated during the currency of
the risk, the premium is not returnable;

(e} where the assured has over-insured under an unvalued policy, a proportionate part
of the several premiums is returnable;

(f) subject to the foregoing provisions, where the assured has over-insured by double
insurance, a proportionate part of the several premiums is returnable;

Provided that, if the policics are effected at different times, and any earlier policy has at any time
borne the entire risk, or if a claim has been paid on the policy in respect of the full sum insured
thereby, no premium is returnable in respect of that policy, and when the double insurance is
effected knowingly by the assured no premium is returnable.
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Mutual insurance

85 Modification of Act in case of mutual insurance

(1) Where two or more persons mutually agtee to insure each other against marine losses there is
said o be a mutual insurance. .

(2) The provisions of this Act relating to the premium do not apply to mutual insurance, but
a guarantec, or such other arrangement as may be agreed upen, may be substituted for the
premium.

(3} The provisions of this Act, in so far as they may be modified by the agreement of the parties,
may in the case of mutual insurance be medified by the terms of the policies issued by the
association, or by the rules and regulations of the association.

(4} Subject to the exceptions mentioned in this section, the provisions of this Act apply to a
mutual insurance,

Supplermental

86  Ratification by assured

Where a contract of marine insurance is in good faith effected by one person on behalf of
another, the person on whose behalf it is effected may ratify the contract even after he is aware
of a loss.

87  Implied obligations varied by agreement or usage

(1} Where any right, duty, or liabilicy would arise under a contract of marine insurance by
implication of law, it may be negatived or varied by express agreement, or by usage, if the usage
be such as 1o bind both parties to the contract.

{2) The provisions of this section extend to any right, duty, or liability declared by this Act
which may be lawfully modified by agreement.

88  Reasonable time, etc a question of fact
Where by this Act any reference is made to reasonable time, reasonable premium, or reasonable
diligence, the question what is reasonable is a question of fact.

89  Slip as evidence
Where there is a duly stamped policy, reference may be made, as heretofore, to the slip or
covering note, in any legal proceeding,

90 Interpretation of terms

In this Act, unless the context or subject-matter otherwise requires —
‘Action’ includes counter-claim and set off.
‘Freight’ includes the profit derivable by a shipowner from the employment of his ship to
carry his own goods or moveables, as well as freight payable by 2 third party, but does not
include passage money.
‘Moveables’ means any moveable tangible property, other than the ship, and includes
money, valuable securities, and other documents.
‘Palicy’ means a marine policy.

91-94 [Omitted].
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FIRST SCHEDULE
FORM OF POLICY

Be it known that as well in .

own name as for and in the name and names of all and every other person or persons
to whom the same doth, may, or shall appertain, in part or in all doth make assurance and
cause

and them, and every of them, to be insured lost or not lost, at and from

Upon any kind of goods and merchandises, and also upen the bedy, rackle, apparel, ordnance,
munition, artiilery, boat, and other furniture, of and in the good ship or vessel called the
whereof is master under Ged, for this present voyage,

or whosoever else shall go for master in the said ship, or by whatsoever other name or names the
said ship, or the master thereof, is or shall be named or called; beginning the adventure upon
the said goods and merchandised from the loading thereof aboard the said ship.

upon the said ship, etc

and so shall continue and endure, during her abode there, upon the said ship, etc. And further,
uncil the said ship, with all her ordnance, tackle, apparel, etc., and goods and merchandises
whartsoever shall be arrived ac

upon the said ship, etc uncil she hath moored at anchor twenty-four hours in good safety; and
upon the goods and merchandises, until the same be there discharged and safely landed. And
it shall be lawful for the said ship, etc, in this voyage, to proceed and sail to and touch and stay at
any ports or places whatsoever

without prejudice to this insurance. The said ship, etc, goods and merchandises, etc, for so
much as concerns the assured by agreement between the assured and assurers in this policy, are
and shall be valued at

Touching the adventures and perils which we the assurers are contented to bear and do take
upen us in this voyage: they are of the seas, men of war, fire, enemies, pirates, rovers, thieves,
jettisons, letters of mart and countermart, surprisals, takings at sea, arrests, restraints, and
detainments of all kings, princes, and people, of what nation, condition, or quality soever,
barrairy of the master and mariners, and of all other perils, losses, and misfortunes, that have or
shall come to the hurt, detriment, or damage of the said goods and merchandises, and ship, etc,
or any part thereof. And in case of any loss or mistortune it shall be lawful to the assured, their
factors, servants and assigns, to sue, labour, and travel for, in and about rhe defence, safeguards,
and recovery of the said goods and merchandises, and ship, etc, or any part thereof, without
prejudice to this insurance; to the charges whereof we, the assurers, will contribute each one
according to the rate and quantity of his sum herein assured. And it is especially declared and
agreed that no acts of the insurer or insured in recovering, saving, or preserving the property
insured shall be considered as a waiver, or acceptance of abandonment. And it is agreed by us,
the insurers, that this writing or policy of assurance shall be of as much force and effect as the
surest writing or policy of assurance heretofore made in Lombard Street, or in the Royal
Exchange, or elsewhere in London. And so we, the assurers, are contented, and do hereby
premise and bind ourselves, each one for his own part, our heirs, executors, and goods to the
assured, their executors, administrators, and assigns, for the true perfermance of the premises,
confessing ourselves paid the consideration due unto us for this assurance by the assured, at and

after the raie of
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In Witness whereof we, the assurers, have subscribed our names and sums assured in

London.

N.B. — Corn, fish, salt, fruit, flour, and seed are warranted free from average, unless general, or
the ship be stranded-sugar, tobacco, hemp, flax, hides and skins are warranted free from average,
under five pounds per cent, and all other goods, also the ship and freight, are wacranted free
from average, under three pounds per cent, unless general, or the ship be stranded.

Rules for construction of policy
The following are the rules referred to by this Act for the construction of a policy in the above ot
other like form, where the context does not otherwise require —

1.

Where the subject-matter is insured Most or not lost’, and the loss has occurred before
the contract is concluded, the risk atraches unless, at such time the assured was aware
of the loss, and the insurer was not.

Where the subject-matter is insured ‘from’ a particular place, the risk does not attach

until the ship starts on the voyage insured.

{a) Where a ship is insured ‘at and from’ a particular place, and she is at that place in
good safety when the contract is concluded, the risk attaches immediately.

{b) If she be not at that place when the contract is concluded, the risk atraches as
soon as she arrives there in good safety, and, unless the policy otherwise provides,
it is immaterial that she is covered by another policy for a specified time after
arrival,

(c) Where chartered freight is insured ‘at and from’ a particular place, and the ship
is at that place in good safery when the contract is concluded the risk attaches
immediately. If she be not there when the contracr is concluded, the risk
attaches as soon as she arrives there in good safery.

(d) Where freight, other than chartered freight, is payable without special con-
ditions and is insured ‘at and from’ a particular place, the risk atcaches pro rata
as the goods or merchandise are shipped; provided that if there be cargo in
readiness which belongs to the shipowner, or which some other person has
contracted with him to ship, the risk attaches as soon as the ship is ready to
receive such cargo.

Where goods or other moveables are insured ‘from the loading thereof,” the risk does

not attach until such goods or moveables are actually on board, and the insurer is not

liable for them while in transit from the shore to the ship.

Where the risk on goods or other moveables continues until they are ‘safely

landed, they must be landed in the customary manner and within a reasonable

time after arrival at the port of discharge, and if they are not so landed the risk
ceases.

In the absence of any further licence or usage, the liberty to touch and stay ‘ac any

port or place whatsoever’ does not authorise the ship to depart from the course of her

voyage from the port of deparrure to the porr of destination,

The term ‘penils of the seas’ refers only to fortuitous accidents or casualties of the

seas. It does not include the ordinary action of the winds and waves.

The term “pirates’ includes passengers who mutiny and rioters who actack the ship

from the shore.

The term ‘thieves” does not cover clandestine theft or a thefr committed by any one

of the ship’s company, whether crew or passengers.
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10. The term ‘arrests, etc, of kings, pringes, and people’ refers to a political or executive
acts, and does not include a loss caused by riot or by ordinary judicial process.

11. The term ‘barratry’ includes every wrongful act wilfully committed by the master or
crew to the prejudice of the owner, o, as the case may be, the charterer.

12. The term ‘all other perils’ includes only perils similar in kind to the perils specifically
mentioned in the policy.

13. The term “average unless general’ means a partial loss of subject-matter insured other
than a genera! average loss, and does not include ‘particular charges'.

14, Where the ship has stranded, the insurer is liable for the excepted losses, although the
loss is not attriburable to the stranding, provided that when the stranding rakes place
the risk has attached and, if the policy be on goods, that the damaged goods are on
board.

15. The term ‘ship’ includes the hull, materials and outfit, stores and provisions for the
officers and crew, and, in the case of vessels engaged in a special trade, the ordinary
fittings requisite for the trade, and aiso, in the case of a steamship, the machinery,
boilers, and coals and engine stores, if owned by the assured.

16. The term ‘freight’ includes the profit derivable by 2 shipowner from the employment
of his ship 1o carry his own goods or moveables, as well as freight payable by a third
party, but does not include passage meney.

17. The term ‘goods’ means goods in the nature of merchandise, and does not include
personal effects or provisions and stores for use on board. In the absence of any usage
to the contrary, deck cargo and living animals must be insured specifically, and
not under the general denomination of goods. [Note: by virtue of the Public Order
Act 1986 the words ‘rioters” in rule 8 and ‘rio¢’ in rule 10 shall be construed in
accordance with seciion 1 of that Act.]

ADMINISTRATION OF JUSTICE ACT 1920
CHAPTER 81
PART 11

RECIPROCAL ENFORCEMENT OF JUDGMENTS IN THE
UNITED KINGDOM AND IN OTHER PARTS OF HIS
MAJESTY’S DOMINIONS

9  Enforcement in the United Kingdom of judgments obtained in superior courts in
other British dominions
(1) Where a judgment has been obtained in a superior court in any parc of His Majesty’s
dominions outside the United Kingdom to which this Part of this Act extends, the judgment
creditor may apply to the High Court in England or Northern Ireland or to the Court of Session
in Scotland, at any time within rwelve months after the date of the judgment, or such longer
period as may be allowed by the court, to have the judgment registered in the court, and on any
such application the court may, if in all the circumstances of the case they think it just and
convenient that the judgment should be enforced in the United Kingdom, and subject to the
provisions of this section, order the judgment to be registered accordingly.
{2) No judgment shall be ordered to be registered under this section if —



Foreign Judgments (Reciprocal Enforcement) Act 1933 55 |

{a) the original courr acred without jurisdiction; or

{b) the judgment debtor, being a person who was neither carrying on business nor
ordinarily resident wichin the jurisdiction of the original court, did not voluntarily
appear or otherwise submit or agree to submit to the jurisdiction of that court; or

{c) the judgmenr debtor, being the defendant in the proceedings, was not duly served
with the process of the original court and did not appear, notwithstanding that he was
ordinarily resident or was carrying on business within the jurisdiction of that court or
agreed to submit to the jurisdiction of that court; or

(d) the judgment was obtained by fraud; or

{e) the judgment debror satisfies the registering court either that an appeal is pending, or
that he is entided and intends to appeal, against the judgment; or

{f) the judgment was in respect of a cause of action which for reasons of public policy or
for some other similar reason could not have been entertained by the registering
court,

(3) Where z judgment is registered under this section —

(a) the judgment shall, as from the date of registration, be of the same force and effect,
and proceedings may be taken thereon, as if it had been a judgment originally
obtained or entered up on the date of registration in the registering court;

{b) the tegistering court shall have che same control and jurisdiction over the judgment as
it has over similar judgments given by itself, but in so far only as relates to execution
under this section;

{c) the reasonable costs of and incidental to the registration of the judgment (including
the costs of obtaining a certified copy theteof from the original court and of the
application for registration) shall be recoverable in like manner as if they wete sums
payable under the judgment.

(4} and (5) [Omitrted).

FOREIGN JUDGMENTS (RECIPROCAL
ENFORCEMENT) ACT 1933

CHAPTER 13
PART I

Registration of foreign judgments

1 Power to extend Part I of Act to foreign countries giving reciprocal treatment
(1) If, in the case of any foreign country, Her Majesty is satisfied that, in the event of the benefits
conferred by this Part of this Act being extended 1o, or to any particular class of, judgments
given in the courts of that country or in any particular class of those courts, substantial reci-
procity of treatment will be assured as regards the enforcement in that country of similar
judgments given in similar courts of the United Kingdom, She may order in Council direct —
{a) that this Pare of this Act shall exrend to thar country;
{b) that such courts of that country as are specified in the Order shall be recognised
courts of that country for the purposes of this Part of this Act; and
(c) that judgments of any such recognised court, or such judgments of any class so
specified, shall, if within subsection (2) of this section, be judgments to which this
Part of this Act applies.
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(2} Subject to subsection (2A) of this section, a judgment of a recognised court is within this
subsection if it satisfies the following conditions, namely —

(a) it is either final and conclusive as between the judgment debtor and the
judgment creditor or requires the former to make an interim payment to the latter;
and :

(b) there is payable under it a sum of money, not being a sum payable in respece of taxes
or other charges of a like nature or in respect of a fine or ather penalty; and

(c) itis given after the coming into force of the Order in Council which made that court
a recognised court.

{2A) The following judgments of a recognised court are not within subsection (2} of this
section —

(2) a judgment given by that court on appeal from a court which is not a recognised
conure; '

(b) ajudgement or other instrument which is regarded for the purposes of its enforcement
as a judgment of that court but which was given or made in another country;

{c) a judgment given by that court in proceedings founded on a judgment of a court in
another country and having as their objecr the enforcement of that judgment.

(3) For the purposes of this section, a judgment shall be deemed to be final and conclusive
notwithstanding that an appeal may be pending against it, or that it may still be subject to

appeal, in the cousts of the country of the original court.
(4} and (5) [Omitted].

2 Application for, and effect of, regjstration of foreign judgment
(1} A person, being a judgment creditor under a judgment to which this Part of this Act applies,
may apply to the High Court at any time within stx years afier the date of the judgment, o,
where there have been proceedings by way of appeal against the judgment, after the date of the
last judgment given in those proceedings, to have the judgment registered in the High Court,
and on any such application the court shall, subject to proof of the prescribed mateers and to the
other provisions of this Act, order the judgment to be registered: Provided thac 2 judgment shall
not be registered if at the date of the application —

{2} it has been wholly satisfied; or

{b) it could not be enforced by execution in the country of the original court.
(2} Subject to the provisions of this Act with respect to the setting aside of registration —

{a) a registered judgment shall, for the purposes of execution, be of the same force and

effect; and

{b) proceedings may be taken on a registered judgment; and

{c) the sum for which a judgment is registered shall carry interest; and

(d) the registering court shall have the same control over the execution of a registered

judgment;

as if the judgment had been a judgment originally given in the registering court and entered on
the date of registration:
Provided that execution shall not issue on the judgment so long as, under this Part of this Act
and the Rules of Court made thereunder, it is competent for any party to made an application to
have the registration of the judgment set aside, or, where such an application is made, until after
the application has been finally determined.
(3) [Repealed).
{4) If at the date of the application for registration the judgment of the original court has been
partly satisfied, the judgment shall not be registered in respect of the whole sum payable under
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the judgment of the original court, but only in respect of the balance remaining payable at that
date.

(5) If, on an application for the registration of a judgment, it appears to the registering
court that the judgment is in respect of different matters and that some, but not all, of the
provisions of the judgment are such thac if those provisions had been contained in separate
judgments those judgments could properly have been registered, the judgment may be
registered in respect of the provisions aforesaid but not in respect of any other provisions
contained therein.

(6} [Omitted].
3 [Omitted].

4 Cases in which registered judgments must, or may; be set aside
(1) On an application in that behalf duly made by any party against whom a registered
judgment may be enfarced, the registration of the judgment -

{a) shall be set aside if the registering court is satisfied -

(i) that the judgment is not a judgment to which this Part of the Act applied or was
registered in contravention of the foregoing provisions of this Act; or

(ii) that the courts of the country of the original court had no jurisdiction in the
circumstances of the case; or

(iif) that the judgment debtor, being the defendant in the proceedings in the original
court, did not {notwithstanding that process may have been duly served on him
in accordance with the law of the country of the original court) receive notice of
those proceedings in sufficient time to enable him to defend the proceedings and
did not appear; or

(iv) that the judgment was obtained by fraud; or

(v) that the enforcement of the judgment would be contrary to public policy in the
country of the registering court; or

{vi} rthat the rights under the judgment are not vested in the person by whom the
application for registration was made;

(b) may be sct aside if the registering court is satisfied that the matter in dispute in
the proceedings in the original court had previously to the date of the judgment in
the original court been the subject of a final and conclusive judgment by 2 court
having jurisdiction in the matter.

(2) For the purposes of this section the courts of the country of the original court shall, subject
to the provisions of subsection (3} of this section, be deemed to have had jurisdiction —

(a) in the case of a judgment given in an action ## personam:

(i) if the judgment debtor, being a defendant in the original courr, submitced to the
jurisdiction of that court by voluntarily appearing in the proceedings; or

(i) if the judgment debtor was plaintiff in, or counter-claimed in, the proceedings in
the original court; or

(iii} if the judgment debtor, being a defendant in the original court, had before
the commencement of the proceedings agreed, in respect of the subject matter of
the proceedings, to submit to the jurisdiction of that court or of the courts of the
country of that court; ot

{iv} if the judgment debror, being a defendant in the original court, was at the time
when the proceedings were instituted resident in, or being a body corporate had
its principal place of business in, the country of that court; or
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(v) if the judgment debtor, being a.defendant in the original court, bad an office or
place of business in the country of that court and the proceedings in that court
were in respect of 2 transaction effected through or at that office or place;

{b) in the case of a judgment given in an action of which the subject matter was
immovable property or in an action'in rem of which the subject matter was movable
property, if the property in question was at the time of the proceedings in the original
court situate in the country of that court;

{c} in the case of a judgment given in an action other than any such action as is
mentioned in paragraph {a) or paragraph (b} of this subscction, if the jurisdiction of
the original court is recognised by the law of the registering court.

(3) Netwithstanding anything in subsection (2) of this section, the courts of the country of the
original court shall not be deemed to have had jurisdiction ~

{a) if the subject matter of the proceedings was immovable property outside the country
of the original court; or

(b} [repealed);

(¢) if the judgment debtor, being a defendant in the original proceedings, was a person
who under the rules of public international law was entitled to immunity from the
jurisdiction of the courts of the country of the original court and did not submit to
the jurisdiction of that court.

5 Powers of registering court on application to set aside registration

(1) If, on an application to set aside the registration of a judgment, the applicant satisfies
the registering court cither that an appeal is pending, or that he is entitled and intends to
appeal, against the judgment, the court, if it thinks fit, may, on such terms as it may think
just, either set aside the registration or adjourn the application to set aside the registration until
afier the expiration of such period as appears to the court to be reasonably sufficient to enable
the applicant to take the necessary steps to have the appeal disposed of by the comperent
tribunal.

(2) Whete the registration of a judgment is set aside under the last foregoing subsection, or
solely for the reason that the judgment was not at the date of the application for registration
enforceable by execution in the country of the original court, the setting aside of the registration
shall not prejudice a further application to register the judgment when the appeal has been
disposed of or if and when the judgment becomes enforceable by execution in that country, as
the case may be.

(3} Where the registration of a judgment is set aside solely for the reason that the judgment,
notwithstanding that it had at the dace of application for registration been partly satisfied, was
registered for the whole sum payable thereunder, the registering court shall, on the application
of the judgment creditor, order judgment to be registered for the balance remaining payable at
that date.

6 Foreign judgments which can be registered not to be enforceable otherwise

No proceedings for the recovery of a sum payable under a foreign judgment, being a judgment
to which the Part of this Act applies, other than proceedings by way of registration of the
judgment, shall be entertained by any court in the United Kingdom.

7 [Omitted]).



Law Reform (Frustrated Contracts) Act 1943 57 1

PART II

Miscellaneans and general

8  General effect of certain foreign judgments
(1) Subject to the provisions of this section, a judgment to which Part I of this Act applies or
would have applied if a sum of money had been payable thereunder, whether it can be registered
or not, and whether, if it can be registered, it is registered or not, shall be recognised in any court
in the United Kingdom as conclusive between the parties thereto in all proceedings founded on
the same cause of action and may be relied on by way of defence or counter-claim in any such
preceedings.
{2) This section shall not apply in the case of any judgment —
(a) where the judgment has been registered and the registration thereof has been set aside

en some ground other than:

(1) that a sum of money was not payable under the judgment; or

(1) that the judgment had been wholly or partly satisfied; or

(iii} that at the date of the application the judgment could not be enforced by

execution in the country of the original court; or
(b) where the judgment has not been registered, it is shown (whether it could have been

registered or not) that if it had been registered the registration thereof would have

been set aside on an application for that purpose on some ground other than one of

the grounds specified in paragraph (a) of this subsection.
(3) Nothing in this section shall be taken to prevent any court in the Unired Kingdom
recognising any judgment as conclusive of any matter of law or fact decided therein if that
judgment would have been so recognised before the passing of this Act.

9-14 [Omitted].

LAW REFORM (FRUSTRATED CONTRACTS)
ACT 1943

CHAPTER 40

1 Adjustment of rights and liabilities of parties to frustrated contracts

(1) Where a contract governed by English [aw has become impossible of performance or been
otherwise frustrated, and the parties theteto have for that reason been discharged from the
further performance of the contract, the following provisions of this section shall, subject to
the provisions of section two of this Act, have effect in relation thereto.

(2) All sums paid or payable to any party in pursuance of the contract before the time when the
parties were so discharged (in chis Act referred ro as ‘the time of discharge’) shall, in rhe case of
sums so paid, be recoverable from him as money received by him for the use of the party by
whom the sums were paid, and, in the case of sums so payable, cease to be so payable: Provided
that, if the party to whom the sums were so paid or payable incurred expenses before the time of
discharge in, or for the purpose of, the performance of the contract, the court may, if it considers
it just to do so having regard to all the circumsrances of the case, allow him to retain or, as the
case may be, recover the whole or any part of the sums so paid or payable, not being an amount
in excess of the expenses so incurred.
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(3) Where any party o the contract has, by reason of anything done by any other party thereto
in, or for the purpose of, the performance of the contract, cbtained a valuable benefit (other
than a payment of money to which the last foregoing subsection applies) before the time of
discharge, there shall be recoverable from him by the said other party such sum {if any), not
exceeding the value of the said benefit wo the party obraining it, as the court considers just,
having regard to all the circumstances of the case and, in particular —

{a) the amount of any expenses incurred before the time of discharge by cthe benefited
party in, or for the purpose of, the performance of the contract, including any sums
paid or payable by him to any other party in pursuance of the contract and retained
or recoverable by that party under the last foregoing subsection; and

{(b) the effect, in relation to the said benefit, of the circumstances giving rise to the
frustration of the contract.

(4) In estimating, for the purposes of the foregoing provisions of this section, the amount of
any expenses incurred by any party to the contract, the court may, without prejudice to the
generality of the said provisions, include such sum as appears to be reasonable in respect of
overhead expenses and in respect of any work or services performed petsonally by the said
party.

(5) In considering whether any sum ought to be recovered or retained under che foregoing
provisions of this section by any party to the contract, the court shall not take into account any
sums which have, by reason of the circumstances giving rise to the frustration of the contraee,
become payable to that party under any contract of insurance unless there was an obligation to
insure imposed by an express term of the frustrated contract or by or under any enactment.

{6) Where any person has assumed abligations under the contract in consideration of the
conferring of a benefit by any other party to the contract upon any other person, whether a
party to the conrtract or not, the court may, if in all the circumstances of the case it considers
it just to do so, treat for the purposes of subsection (3) of this sectien any benefit so conferred as
a benefit obtained by the person who has assumed the obligations as aforesaid.

2 Provision as in application of this Act

(1} This Ace shall apply to contracts, whether made before or after the commencement of this
Act, as respects which the rime of discharge is on or after the first day of July, nineteen hundred
and forty-three, but not to contracts as respect which the time of discharge is before the said
date.

(2) This Act shall apply to contracts to which the Crown is a party in like manner as to contracts
between subject.

{3) Where any contract to which this Act applies contains any provisions which, upon the true
construction of the contract, is intended to have effect in the event of circumstances arising
which operate, or would but for the said provision operate, to frustrate the contract, or is
intended to have effect whether such circumstances arise or not, the court shall give effect to the
said provision and shall only give effect to the forgoing section of this Act to such extent, if any,
as appears to the court to be consistent with the said provision.

(4) Where it appears to the court that a part of any contract to which this Act applies can
properly be severed from the remainder of the contract, being a part wholly performed befare
the time of discharge, or so performed except for the payment in respect of that part of the
contract of sums which are or can be ascertained under the contract, the court shall treat that
part of the contract as if it were a separate contract and had not been frustrated and shall treat
the foregoing section of this Act as only applicable to the remainder of that contract.

(5) This Act shall not apply —
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{a) to any charterparty, except a time charterparty or a charterparty by way of demise, or
to any contract {other than a charterparty) for the carriage of goods by sea; ot

(b) to any contract of insurance, save as is provided by subsection (5} of the foregoing
section; or

(c) to any contract to which section seven of the Sale of Goods Act 1979 (which avoids
contracts for the sale of specific goods which perish before the risk has passed to the
buyer) applies, or to any other contract for the sale, or for the sale and delivery, of
specific goods, where the contrace is frustrated by reason of the fact that the goods
have perished.

3 [Omitted].

ARBITRATION ACT 1950
CHAPTER 27

PART II
ENFORCEMENT OF CERTAIN FOREIGN AWARDS

35  Awards to which Part IT applies
(1) This Part of this Act applies to any award made after the twenty-eighth day of July, ninereen
hundred and twenty-four -
(a) in pursuance of an agreement for arbitration to which the protocol ser out in the First
Schedule to this Act applies; and
(b} between persons of whom one is subject to the jurisdiction of some one of such
Powrers as His Majesty, being satisfied that reciprocal provisions have been made, may
by Order in Council declare to be parties to the convention set out in the Second
Schedule to this Act, and of whem the other is subject to the jurisdiction of some
other of the Powers aforesaid; and
{c) in one such territories as His Majesty, being satisfied that reciprocal provisions have
been made; may by Order in Council declare to be tertitories to which the said
convention applies;
and an award to which this Part of this Act applies is in this Part of this Act teferred to as ‘a
fereign award’.

{2} and (3)[Omitted).

36 Effect of foreign awards

(1} A foreign award shall, subject to the provisions of this Part of this Act, be enforceable in
England either by action or in the same manner as the award of an arbitrator is enforceable by
virtue of section sixty-six of the Arbirration Act 1996.

(2} Any foreign award which would be enforceable under this Part of this Act shall be treated as
binding for all purposes on the persons as between whom it was made, and may accordingly be
relied on by any of those persons by way of defence, set off or otherwise in any legal proceedings
in England, and any references in this Part of this Act to enforcing a foreign award shall be
construed as including references to relying on an award.

37  Conditions for enforcement of foreign awards

(1) In order that a foreign award may be enforceable under this Part of this Act it must have —
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(a) been made in pursuance of an agreement for arbitration which was valid under the
law by which it was governed;
{b) been made by the tribunal provided for in the agreement or constituted in a mannet
agreed upon by the parties;
{c) been made in conformity with the law governing the arbitration procedure;
{d) become final in the country in which it was made;
{e) been in respect of a matter which may lawfully be referred to arbitration under the
law of England;
and the enforcement thereof must not be contrary to the public pelicy or the law of England.
{2) Subject to the provisions of this subsection, a foreign award shall not be enforceable under
this Part of this Act if the court dealing with the case is satisfied that —
(a) the award has been annulled in the country in which it was made; or
{b) the party against whom it is sought to enforce the award was not given notice of the
arbitration proceedings in sufficient time to enable him to present his case or was
under some legal incapacity and was not properly represented; or
{c) the award does not deal with all the questions referred or contains decisions on
matters beyond the scope of the agreement for arbitration.
Provided that, if the award does not deal with all the questions referred, the court may, if it
thinks fit, either postpone the enforcement of the award or order its enforcement subject to the
giving of such security by the person seeking to enforce it as the court may think fit.
(3) If a party secking to resist the enforcement of a foreign award proves that there is any ground
other than the non-existence of the conditions specified in paragraphs (a), (b) and (c) of
subsection {1) of this section, or the existence of the conditions specified in paragraphs (b) and
{c) of subsection (2) of this section, entitling him to contest the validity of the award, the court
may, if it thinks fir, either refuse to enforce the award or adjourn the hearing until after the
expiration of such period as appears to the court to be reasonably sufficient to enable that party
to take the necessary steps to have the award annulled by the competent tribunal.

38 [Omitted].

39 Meaning of ‘final award’

For the purposes of this Part of this Act, an award shall not be deemed final if any proceedings
for the purpose of contesting the validity of the award are pending in the country in which it
was made.

40-42 [Omitted].
FIRST SCHEDULE

PROTOCOL ON ARBITRATION CLAUSES SIGNED ON
BEHALF OF HIS MAJESTY AT A MEETING OF THE ASSEMBLY
OF THE LEAGUE OF NATIONS HELD ON THE TWENTY-
FOURTH DAY OF SEPTEMBER, NINETEEN HUNDRED

AND TWENTY-THREE

The undersigned, being duly autherised, declare thac they accept, on behalf of the councries

which they represent, the following provisions: —
1. Each of the Contracting States recognises the validity of an agreement whether
relating to existing or future differences between parties, subject respectively to the
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jurisdiction of different Contracting.States by which the parties to a contract agree to
submit to arbitration all or any differences that may arise in connection with such
contract relating to commercial matters or to any other matter capable of settlement
by arbitration, whether or not the arbitration is to take place in a country to whose
jurisdiction none of the parties is subject.

Each Contracting State reserves the right to limit the obligation mentioned above o
contracts which are considered as commercial under its national law. Any Contract-
ing State which avails itself of this right will notify the secretary-general of the League
of Nations, in order that the other Contracting States may be so informed.

2. The arbitral procedure, including the constitution of the arbitral tribunal, shall be
governed by the will of the parties and by the law of the country in whose tertitory
the arbitration takes place. The Contracting States agree to facilitate all steps in the
procedure which require to be taken in their own territories, in accordance
with the provisions of their law governing arbitral procedure applicable to existing
differences.

3. Each Contracting State undertakes to ensure the execution by its authorities and tn
accordance with the provisions of its national laws of arbitral awards made in its own -
territory under the preceding Articles.

4. The tibunals of the Contracting Parties, on being seized of a dispute regarding a
contract made between persons to whom Article 1 applies and including an arbicra-
tion agreement whether referring to present or future differences which is valid in
virtue of the said Article and capable of being carried into effect, shall refer the parties
on the application of either of them to the decision of the arbitrators. Such reference
shall not prejudice the competence of the judicial tribunals in case the agreement or
the arbitration cannot proceed or become inoperative.

Articles 5-8 [Omitted).
SECOND SCHEDULE

CONVENTION ON THE EXECUTION OF FOREIGN ARBITRAL
AWARDS SIGNED AT GENEVA ON BEHALF OF HIS MAJESTY
ON THE TWENTY-SIXTH DAY OF SEPTEMBER, NINETEEN
HUNDRED AND TWENTY-SEVEN

Article 1
In the territories of any High Contracting Party ta which the present Convention applies, an
arbitral award made in pursuance of an agreemnent, whether relating to existing or future
differences (hereinafter called ‘a submission to arbitration’) covered by the Protocol on Arbitra-
tion Clauses, opened at Geneva on September 24, 1923, shall be recognised as binding and shail
be enforced in accordance with the rules of the procedure of the territory where the award is
relied upon, provided that the said award has been made in a territory of one of the High
Contracting Parties to which the present Convention applies and berween persons who are
subject to the jurisdiction of one of the High Contracting Parties.
To obtain such recognition or enforcement, it shall, further, be necessary —

{a) that the award has been made in pursuance of a submission ta arbitration which is

valid under the law applicable thereto;
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(b) thar the subject-matter of the award is capable of settlement by arbitration under the
law of the country in which the award is sought to be relied upon;

(c) that the award has been made by the Arbitral Tribunal provided for in the submission
to arbitration or constituted in the manner agreed upon by the parties and in con-
formity with the law governing the arbitration procedure;

(d) that the award has become final in the country in which it has been made, in the sense
thar it will not be considered as such if it is open to opposition, appel or pourvo:
en cassation (in the countries where such forms of procedure exist) or if it is proved
that any proceedings for the purpose of contesting the validity of the award are
pending;

(e) that the recognition or enforcement of the award is not contrary to the public
policy or to the principles of the law of the country in which it is sought to be relied
upon.

Article 2
Even if the conditions laid down in Article I hereof are fulfilled, recognirion and enforcement
of the award shall be refused if the Court is satisfied ~

(a) that the award has been annulled in the country in which it was made;

(b) that the party against whom it is sought o use the award was not given notice of the
arbitration proceedings in sufficient time to enable him to present his case; or that,
being under a legal incapacity, he was not properly represented;

(c) that the award does not deal with the differences contemplated by or falling within
the terms of the submission to arbitration or that it contains decisions on matters
beyond the scope of the submission to arbitration.

If the award has not covered all the questions submitted to the arbitral tribunal, the competent
authority of the country where recognition or enforcement of the award is sought can, if it
thinks fit, postpone such recognition or enforcement or grant it subject to such guarantee as that
authority may decide.

Article 3

If the party against whom the award has been made proves that, under the law governing the
arbitrarion procedure, there is a ground, other than the grounds referred to in Article 1 (a) and
{c), and Article 2 (b} and {c), entitling him to contest the validity of the award in a Court of
Law, the Court may, if it thinks fit, either refuse recognition or enforcement of the award or
adjourn the consideration thereof, giving such party a reasonable time within which to have the
award annulled by the competent tribunal.

Article 4 _

The party relying upon an award or claiming its enforcement must supply in particular —

(1) The original award or a copy thereof duly authenticated, according to the requirements of
the law of the country in which it was made.

{2) Documentary or other evidence o prove that the award has become final, in the sense
defined in Article 1 {d), in the country in which it was made.

(3) When necessary, documentary or other evidence to prove thart the conditions laid down in
Article 1, paragraph 1 and paragraph 2 (a) and (c), have been fulfilled.

A translation of the award and of the other documents mentioned in chis Article into the official
language of the country where the award is sought to be relied upon may be demanded. Such
translation must be certified correct by a diplomatic or consular agent of the country to which
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the party who seeks to rely upon the award belongs or by a sworn translator of the country
where the award is sought to be relied upon.

Article 5

The provisions of the above Articles shall not deprive any interested party of the right of availing
himself of an arbitral award in the manner and to the extent allowed by the law or the treaties of
the country where such award is sought to be relied upon.

Articles 6-11 [Omitted],

CHEQUES ACT 1957
CHAPTER 36

1 Protection of bankers paying unindorsed or irregularly indorsed cheques, etc

(1) Where a banker in good faith and in the ordinary course of business pays a cheque drawn on
him which is not indorsed or is ittegularly indorsed, he does not, in doing so, incur any liability
by reason only of the absence of, or irregularity in, indorsement, and he is deemed to have paid
it in due course.

{2) Where a banker in good faith and in the ordinary course of business pays any such instru-
ment as the following, namely —

{a) a document issued by a customer of his which, though not a bill of exchange, is
intended to enable a person to obtain payment from him of the sum mentioned in
the document;

{b) a draft payable on demand drawn by him upon himself, whether payable at the head
office or some other office of his bank;

he does not, in doing se, incur any liability by reason only of the absence of, or irregularity in,
indorsement, and the payment discharges the instrument.

2 Rights of bankers collecting cheques not indozsed by holders

A banker who gives value for, or has a lien on, a cheque payable to order which the holder
detivers to him for collection without indorsing it, has such (if any) rights as he would have had
if, upon delivery the holder had indorsed it in blank.

3 Unindorsed cheques as evidence of payment
(1) An unindorsed cheque which appears to have been paid by the banker on whom it is drawn
is evidence of the receipt by the payee of the sum payable by the cheque.
(2) For the purposes of subsection (1) above, a copy of a cheque to which that subsection applies
is evidence of the cheque if —

{a) the copy is made by the banker in whose possession the cheque is after presentment;

and
{b) it is certified by him to be a true copy of the original.

4 Protection of bankers collecting payment of cheques, etc
(1) Where a banker, in good faith and without negligence —
(a) reccives payment for a customer of an instrument to which this section applies;
or
{(b) having credited a customer’s account wich the amount of such an instrument, receives
payment thereof for himself,
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and the customer has no title, or a defective title, to the instrument, the banker does not incur
any liability to the true owner of the instrument by reason only of haviag received payment
thereof.

{2) This section applies to the following instruments, namely —

(a) cheques (including cheques which under section 81A(1) of the Bills of Exchange Act
1882 or otherwise are not rransferable);

(b) any document issued by a customer of a banker which, though not a bill of exchange,
is intended to enable a person to obtain payment from that banker of the sum
mentioned in the document;

{(c) any document issued by a public officer which is intended to enable a person to
obtain payment from the Paymaster General or the Queen’s and Lord Treasurer’s
Remembrancer of the sum mentioned in the decument but is rot a bill of exchange;

{d) any draft payable on demand drawn by a banker upon himself, whether payable at the
head office or some other ofhice of his bank.

(3) A banker is not to be treated for the purposes of this section as having been negligent by
reason only of his failure to concern himself with absence of, or irregularity in, indorsement of
an instrument.

5  Application of certain provisions of Bills of Exchange Act 1882, to insttuments not
being bills of exchange

The provisions of the Bills of Exchange Act 1882 relating to crossed cheques shall, so far

as applicable, have effect in relation to instruments {other than cheques) to which the last

foregoing section applies as they have effect in relarion to cheques.

6 Construction, saving and repeal

(1) This Act shall be construed as one with the Bills of Exchange Act 1882.

(2) The foregoing provisions of this Act do not make negotiable any instrument which, apart
from them, is not negotiable.

CARRIAGE BY AIR ACT 1961
CHAPTER 27

1 Convention to have force of law
(1) The applicable provisions of the Carriage by Air Conventions have the force of law in
the United Kingdom in relation to any carriage by air to which they apply, irrespective of the
nationality of the aircraft performing that carriage.
(2} Subsection (1) does not apply in relation to Community air carriers to the extent that the
provisions of the Council Regulation have the force of law in the United Kingdom.
(3) Subsection (1) is subject to the other provisions of this Act.
{4) If more than one of the Carriage by Air Conventions applies to a cartiage by air, the
applicable provisions that have the force of law in the United Kingdom are those of whichever
is the most recent applicable Convention in force.
(5) The Carriage by Air Conventions are —

{a) the Convention known as ‘the Warsaw Convention as amended at The Hague, 1955

(‘the Convention’);
(b} that Convention as further amended by Protocol No. 4 of Montreal, 1975 (‘the

Convention as amended’); and
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(c} the Convention known as ‘the Montreal Convention 1999’ {‘the Monrreal
Convention’).

{6) “The applicable provisions’ means —

(2) the provisions of the Convention set out in Schedule 1;

(b} the provisions of the Convention as amended set out in Schedule 14; and

(c) the provisions of the Montreal Convention set out in Schedule | B,
so far as they relate to the rights and liabilities of carriers, carriers’ servants and agents,
passengers, consignors, consignees and other persons.
(7) In this Act a reference to an Article of, or Protocol 1o, any of the Carriage by Air Con-
ventiens is a reference to thar Article or Protocol as it appears in the Schedule in which it is
set out.
(8) If there is any inconsistency between the text in English in Pare [ of Schedule 1 or 1A and the
text in French in Part II of that Schedule, the French text shall prevail.

2 and 3 [Omitted].

4 Limitation of liability
(1) It is hereby declared that the limitations on liability in the applicable provisions mentioned
in subsection (1A) apply whatever the natre of the proceedings by which liability may be
enforced.
{1A) The provisions are —
(a) Article 22 of the Convention;
(b) Article 22 of the Convention as amended; and
(c) Articles 21 and 22 of the Monrtreal Convention.
{1B) The limitation for each passenger in -
(a) paragraph (1) of Arricle 22 of the Convention or of the Convention as amended; and
(6) Article 21 and paragraph (1) of Article 22 of the Montreal Convention, applies to the
aggregate lability of the carrier in all proceedings which may be brought against him
under the law of any part of the United Kingdom, together with any proceedings
brought against him outside the United Kingdom,
{2) A court before which proceedings are brought to enforce a liability which is limited by a
provision mentioned in subsection 3A may at any stage of the proceedings make any such order
as appears to the court to be just and equitable in view of that provision, and of any other
proceedings which have been, or are likely to be, commenced in the United Kingdom ot
elsewhere to enforce the liability in whole or in part.
(3) Without prejudice to the last foregoing subsection, a court before which proceedings are
breught to enforce a liability which is limited by a provision mentiened in subsection 34 shall,
where the liability is, or may be, partly enforceable in other proceedings in the United Kingdom
or elsewhere, have jurisdiction to award an amount less than the court would have awarded if
the limitation applied solely to the proceedings before the court, or to make any part of its
award conditional on the result of any other proceedings.
(3A) The provisions are —
(2) Article 22 of the Convention;
{b) Article 22 of the Convention as amended; and
(c) Articles 21, 22 and 44 of the Moncreal Convention.
(4) and (5) [Omitted].
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4A  Notice of partial loss
(1) References to damage in the provisions ment:oncd in subsection (2) shall be conscrued as
including loss of part of the baggage or cargo in question and the refetence to the receipt of
baggage or cargo shall, in relation to loss of part of it, be construed as receipt of the remainder
of it. :
(2) The provisions are —

{a) Article 26(2} of the Convention;

(h) Article 26(2) of the Convention as amended; and

{c) Article 31(2) of the Montreal Convention.

5 Time for bringing proceedings
(1) No action against a carrier’s servant or agent which arises out of damage to which any of the
Carriage by Air Conventions applies relates shall, if he was acting within the scope of his
employment, be brought after more than two years, reckened from the date of atrival ac the
destination or from the date on which the aircraft ought to have arrived, or from the date on
which the carriage stopped.
(2) The provisions mentioned in subsection {4) shall not be read as applying to any proceedings
for contribution between persons liable for any damage to which any of the Carriage by Air
Conventions relates, but no action shall be brought by a tortfeasor to obtain a contribution
from a carrier in respect of a tort to which the said Article 29 applies after the expiration of two
years from the time when judgment is cbtained against the person seeking to obtain the
contribution.
(3) Subsecrions (1) and (2) and the provisions mentioned in subsection (4) shall have effect as if
references in those provisions to an action included references to acbitral proceedings; and the
provisions of section 14 of the Arbitration Act 1996 apply to determine when such proceedings
are commenced.
{4) The provisions are —

fa) Article 29 of the Convention;

(b) Article 29 of the Convention as amended; and

(c) Arricle 35 of the Montreal Convention.
(5) If the Montreal Convention applies, ‘carrier’ in this section includes an actual carrier as
defined by Article 39 of that Convention.

6 Contributory negligence
(1) It is hereby declared that for the purposes of the provisions mentioned in subsection (2) the
Law Reform (Contributory Negligence) Act 1945 (including that Act as applied to Scotland},
and section two of the Law Reform (Miscellaneous Provisions) Act (Northern Ireland) 1948, are
provisions of the law of the United Kingdom under which a court may exonerate the carrier
wholly or partly from his Liability.
(2) The provisions are —

{(a) Arricle 21 of the Convention;

(b} Article 21 of the Convention as amended; and

{c) Article 20 of the Montreal Convention.

7-14 [Omitted].
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SCHEDULE 1 [OMITTED]
SCHEDULE 1A

THE WARSAW CONVENTION WITH THE AMENDMENT
MADE TO IT BY THE HAGUE PROTOCOL AND PROTOCOL
NO. 4 SIGNED AT MONTREAL, 1975

PART 1
THE ENGLISH TEXT

CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
RELATING TO INTERNATIONAL CARRIAGE BY AIR

CHAPTER I
SCOPE-DEFINITIONS

Article 1

(1} This Convention applies to all international carriage of persons, baggage or cargo performed
by aircraft for reward. It applies equally to gratuitous carriage by aircraft performed by an air
transport undertaking.

(2} For the purposes of this Convention, the expression international carriage means any
carriage in which, according to the agreement berween the parties, the place of departure and
the place of destination, whether or not there be a break in the carriage or a trans-shipment,
are situared either within the territories of two High Contracting Parties or within the territory
of a single High Contracting Party if there is an agreed stopping place within the territory
of another State, even if that State is not a High Contracting Party. Carriage between two
points within the territory of a single High Contracting Party without an agreed stopping
place within the territory of another State is not international carriage for the purposes of this
Convention.

(3) Carriage to be performed by several successive air carriers is deemed, for the purposes of this
Convention, to be one undivided carriage if it has been regarded by the parties as a single
operation, whether it had been agreed upon under the form of a single contract or a series of
contracts, and it does not lose its international character merely because one contract or a series
of contracts is to be performed entirely within the territory of the same State.

Article 2

{1) This Convention applies to carriage performed by the State or by legally constituted public
bodies provided it falls within the conditions laid down in Article 1.

{2) In the carriage of postal items the carrier shall be liable only to the relevant postal adminis-
tration in accordance with the rules applicable to the relationship between the carriers and the
postal administrations. '

(3) Except as provided in paragraph (2) of this Article, the provisions of this Convention shall
not apply to the carriage of postal items.



