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PREFACE

While writing the preface of the hook, designed to assist mainl y the

Income-tax personnel, both officials and professionals. in their respective fields.

express tirstk my heart-felt gratitude to the illustrious authors. Sir J.B. Kamm and

N.A. Palkhivala, as n\ first book on the uhiect. income-tax .a\ and Practice'

(Students Edition) published in V,)OU (subsequentl re sed and enlar ged) was

purely based on their supreme and unique works and at that time m y book

attracted the attention of most at the officers of the ncome-rax Denartment and

senior and	 ell-read lawyers practisinv :n :he De p artment heides the serious

students at La	 Departments of different : ni ,,crsities as	 e l l as of Cost and

'vianagement Accounts of Bangladesh.

This humble attempt to rite a Huw on the subject _hter u ,ii g ap

although I wrote some books on the subic: a Bengali in the meantime. mainly

or tile students. was firstl y thou ght to he an un" Ise aecision in eunslueration of

T1 '. a ge hut subsequentl y i '.as promniec! o 'A rtte :ne 000K on two erounus -

irstiv. the recent edition of the commoni' used hook oil subject h N.A.

Palkhivala and B.A. Palkhivaia is out of Illarket in Ban g ladesh ann is also not

easi ir available in Indian market: and econdhv. he interp retations of different

ections as given in their book based on The ndian ncome-ta.\ \ct. though

un p arallel but do not match our situations M1011% as laws are not the Sallie. In n\

book I have tried to elucidate the principle of law followin g their \va ,, of

tb case :'eferenees n the pers pectt\ e of ur Income-tax law which

includes the Income-tax Ordinance. Income-tax Rules. Circulars. Notifications

and Orders as well as judicial pronouncements of the Supreme Court of

r.an g ladesh. Appellate Tribunals obser\atlons etc Annotations oi Idifferent

Ire	 rcnnc-rax Ordinance	 re	 inliari	 trr'an g eri	 'he

arran ged by these uuthors as I have found the system adopted easily

LlnderstandabLeto the readers and helpful in all respects. -  also consulted books of

A.C. Sampatll ienoar and Raia Naqvi. thc renowned and well-known authors. to

\ loin I am indebted. in me cases I have nuoted some portions

of their books just to make certain poiuts of law more elaborate ann easi!r

construed. I also took help from the Tax Digest of A . N. Ayer and K.B. Bhatnagar

and tried in some cases to quote tile judgements in short to present them before

the readers which ma y not be easily available to all the readers. Common people

of our land are not aware about the income tax laws simpl y because it is not

simple and interesting to be a point of discussion. Even it is Greek to the

pressmen. So I find nobody beside me even in proof reading, correcting computer

composition, preparing the contents in detail etc. I had to do most of the works

alone. Althou gh every effort has been made to avoid errors, misprints or

omissions but inspite of this errors may creep in, but such errors or mistake or

discrepancy, I hope, shall not be of material nature. It is suggested that to avoid

any doubt the readers may kindly re-examine the facts, law and contents of the



U

book with original Government publications or Notifications and at the same time

to inform the fact to the author.

I must acknowledge m\ great indebtedness to Mr. Shawkal Ali Warest. a
well-read and well-versed person. for affording me the chances for several helpful
discussions, worthy suggestions and all other things I wanted from him. I am
thankful to Mr. P.K. Sarkar. DCT. for his ceaseless encouragements. I heartily
thank Mr. Abdul AIim, m ex-swdeiit. v ho took the trouble to go through the

proofs and did the job very efficiently. His timel y assistance was of immense

value to me. rvv thanks are also due to m y son. Dr. M. Nurul Quaivum. Professor
of Rashahi Universit\ and to m second son. M. Nurul Ahsan. an Income-tax
Consultant. ho helped me dirccti and inairecti in the preparation of the book.
I must also record ni appreciation of the speedy. sincere and splendid Job done
whole-heartedl by Mr. Kamruzzaman. Data Processor.

All the credit goes to the merciful Alrnight as onl\ for his gracious

hiess;ns i nave neen able to do tne ork.

To improve the standard of this hook any coherent and constructive
suggestion is welcome. If this attempt can provide any help to Income-tax

personnel I shall consider m y labour ampl y rewarded.

Author
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INTRODUCTION

Law of Income-tax is by its nature, a very complicated subject. The main
principles of law are fairl y simple. but the difficulty arises in the
The Income-tax Ordinance deals

	

	
ir application.

with the taxation of income without
exhaustivel y defining what is income. "Income is the dark cat in the bag of the

Income-tax Code.' The question what is income is not determined by the wa in

which a sum is dealt with in the accounts or the lang merelyin which the parties
describe the transaction. The Income-tax Ordinance  sets out certain

provisions as to particular kinds of receipts that should be excluded or included

and as to the methods Of computation of Income. As to the nature of income and

capital, we have to seek guidance from Judicial pronouncements which again

afford scope for difference of judicial opinion and as such is not altogether a
citable g uide, and in practice the commercial accountant faces baffling problem

in allocating doubtful and marginal items between capital and revenue. The

concepts of capital and revenue have been the subject of close analysis by

economic thinkers. The following extracts from the book of Prof. Fisher will

show that the concepts have been elusive and have defied analysis:

"Capital is a fund and income a flow. ... capital is wealth and income is the

service of wealth ... A stock of wealth existing at an instant of time is called

capital. A flow of services through a period of time is called income. From the

time of Adam Smith it has been asserted by economists ... that only particular

kinds of wealth could be capital. and the burning question has been. what kinds?
But the failure to agree on any dividing line between wealth hich is and wealth

which is not capital. after a century and a half of discussion, certainly suggests the

suspicion that no such line exists". In consequence 'almost everY year there

appears some ne\ attempts to settle tile disputed conception. OLit unrbrtunateiv.

no authoritative result has as yet followed these attempts. On the contrar y, many
of them only served to put more combatants in the field and furnish more matter

in the dispute". There is the authority of the English Court of Appeal for the
p ro postton that in man y cases the spin or' a coin \ouid decide the uestion of
income and capital almost as satisfactorily as an attempt to find reasons'.

The Ordinance enjoins the revenue to search for income wherever it is

found and the Legislation has taken vast strides in search of artificial types of
income and recently it has gone so far for such work that now there has been a
L7 

violation of the fundamental law that "tax is imposed on a person in relation

to his income", since tax is now imposed on gross receipts which may result in a

loss in many cases (Sec. 82C).

The law of income-tax is not onl y based on the income-tax Ordinance
1984, as amended from time to time, but it also includes Rules made thereunder
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which have the same force as the section in the Ordinance unless the rule

contravenes ans express flFO\ isbn of- the Ordinance, in which case the provisions

of the section shall prevail. The uncndin competition in ingenuity between the

tax-oatherer and tax e ader has rendered the taxation statutes increasin)\

complicated The amendments made trun time to tinte to the Ordinance are too

often framed ithout sufficient reoard to toe basic scheme u pon hich the statute

"as oricinalls based: rind in: scheme of the Ordinance as 0 stanas no" is lar

ft'om lonica! The difficult' o understandtng the la ts fuiiher aegra\ ated by the

fact that for some reason inexplicable to the lay man the draftsman of the fiscal

statute seems to find lannuage a vers unsatisfactor> medium of expression and

A thoug; pros iio'	 are there to ta capital	 uin. cap ital receipts have

been brouoht to he enaicec I some 5 u-sections (0 eCtt0fl I() eu. sale proceeds

H ooC\\ 	 con ninesallon ioi' cancel anno	 ot' contract sub-section 10).

Fe : auen , un-ec ' o. iii contpenatioi In1

termination 01 empiomeflt in sec. 2( 5(. ),. \ arious pros isions have deen made in

man' sub-sections of see. l) to tax sum. such as. an' benefit lot emiSsiOn 
01

ti'adinu I iabi lit' iuh-sec. I ;: profits on 'eco' ers ol ascertained losses after the

expirs of the income year sub-sec. IS;: although under the neneral 	 such

amount remitted cannot he treated as income 01 the income ear. The section (sec.

main)' corresponds to sec. 2 \ of the Income-tax Act 192 2- and \\ as inserted

in that Act durinu the martial ia reeime. so most of the provisions of the section

are arhitrars and in \ iolation at the basic principles of natural bustice as these

provisions superseded the ueneral Ia\\,

.1 ustice Hoime trien 10 make 1a\c less odious hs meal is ui fulicitous

delinition	 1 axes, he said. are	 hat	 e pus or ci\ ilised societ' 	 Fle further

remarked. 'I like to pas taxes. With them I bus ci ill"ation". One of the principles

uiidei'!' inn the e neme 1 tOe talutc tOut ta\ i :tsessed and pad in the next

succeeding \ cat upot' the prolits o: tOe ea nelore. I ne tax-pa ci i therelore.

nencrulis liable In pa' ta'. ii the succecuitlg scar of income. But 110\\ Chanter VII

ot 
the ()idinince. hei'en soui'ces o: income trom which tax is aeducted at

source. cu. s here toe ta\-naer ft 
hound ii pri\ tax u the scar of income, has

been so broadened bs insertion of innumerable sections. such as. CCtI0flS 50.

S1..52. 52B. 52C. 521). 521.. 52!. 52(. 521.52.!. 53. 53A. 53B. 53C.

531). 531.. 53L1.. 530. 5300. 53F1. S. 55. and Sd. besides the provisiOn tor

flu\'nlent ol ta in the scar of income hi Ic the assessee is deparling from

Bunuladesh and vIere he closes his business 'I he legislations desire to quicken

tile pruces ol tax rcco\ er i t litilter manilested h section $3A which contains a

provision br making a self assessment on the basis ol toe income admitted by the

assessee and it flnd turther exprcssioi' 	 section h which provides lot advance

payment of tax



INTRODUCTION

It has bee recognised that the tax-paver is entitled so is to arranee his
atfiirs in

	 been recognised
such a wa y as not to attract the tax or to minimise his tax-liability. But

the difticult now is to find any wa of arran g ing one's affairs as not to attract any
tax or to reciLiCe his liabilit y to pay an tax. since devices like transhrriiu income

ati assets without transferring the assets to One's wife  or children or device

of bond-washing tax transaction, that is. sec. 061 svstenlatic sales of shares or

securities corn-dividend or to arrange business with non-resident so as to reduce
tax liability (sec. 102) have been neittralised b y the statute and theretbre, the
assessee is now tihting a losing battle, the onl y scope to avoid or minimise tax is
left with the habitual tax-evaders who are sometimes g iven shelter b y making
new legislation.

Hie wise have said that the problem of judicial interpretation is to hold a
just middle ay between excess of valoLir and excess of caution. But in Income-

tax cases there is too often an untbrtunate (endenev to incline toards excess of

cautIon. There is iced now to recall the words of Sir Frederick Pollock. "Those

who make no mistakes will never make an y thing, and the judge who is afraid ut
comtllitting himself may be called sound and safe in his own generation, but Will
leave no mark oil 	 law",


