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INTERNATIONAL LAW AND
HUMAN RIGHTS

INTRODUCTION!

In order properly to comprehend the structure of international human rights
Jaw, a basic understanding of the nature and operations of international law is
required. International human rights law is a branch of international law and
shares characteristics and sources of international law. The introductory com-
ments on the nature of international law will be particularly useful for those
students who have no previous experience of international law. The chapter
considers first the nature and definition of international law. As will be estab-
lished by our discussion, international law has a character distinct from
national laws. Internartional law, unlike national systems, does not base itself
on a single unified legislature which makes the laws, an executive organ which
enforces them and a judiciary with jurisdiction to decide upon any disputes.
This sui generis character has led international law to develop itself through a
range of sources. Treary law and custom are well established and classed as
recognised sources of international law. There are also others, less conventional
and traditionally regarded as subsidiary sources, although as this chapter
elaborates the role of General Assembly Resolutions has been significant in
developing international law. The chaprer concludes with a consideration of
those norms of international law from which no derogation is permissible.

I See AHL Robertson and 1.G. Merrills, Heoman Rights i the World: An Introduction to the
Study of International Proteczion of Human Rights, th edn (Manchester: Manchester University
Press) 1996; D.J. Harris, Cases and Materials on International Lawe, Sth edn (London: Sweet and
Maxwell) 1998, pp. 624-764; A. Casscse, Human Rights in a Changing World (Philadelphia:
Temple University Press) 1990; MUN. Shaw, International Lare, 4th edo, (Cambridge: Grotius

Publication) 1997, pp. 196-294, 15
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NATURE AND DEFINITION OF INTERNATIONAL LAW

lated to the nature and definition of international law are of sig-
establishing the sphere of modern human rights law. As noted

The issues re
nificant value in
i the introductory chapter, international law has traditionally been seen as
Jaw that regulates relations between independent and sovercign States, and
while the impact of individual human rights has been significant, international
Jaw continues to be primarily concerned with the relationship among States.
Stares are the principal subjects of international law, and not only play a key
role in the creation of sternational law but also remain pivotal in its execu-

tion and enforcement. [nternational law has Leen defined by Sir Robert

Jennings and Sir Arthur Watts as: s .

binding on states 1 their intercourse with each

the body af rules which are legally
ich govern the relations ol states, but are

.other. These rules are primarily those wh
aot the only subjects of international law. International prganisanions and, 10

some extent alsa individuals may be subjects of rights conferred and duties

imposed by inrernational law.?

Notwithstanding the recognition of a limited role which international organ-
isations and individuals play in the incernational legal system, the predominant
position of States remains firmly established. States retain an exclusive position
in the creation of norms of international law. Their exclusive membership of
the United Nations cnsures their absolute control of the principal organs such
as the General Assembly, the Security Council and the Economic and Social
Council. It is only the States which could appear before the International Court
of Justice in contentious proceedings. As subsequent chapters elaborate, the
recognition of international human rights and the enhanced procedural stand-
ing has been a product of international treaty agreements, obligations which:
have been undertaken by States themselves to allow the individual the locus
srandi to make claims to international bodies. In the light of these observations,
Professor Casscse's analogy to ‘puny Davids confronted by overwhelming

Goliaths holding all the instruments of power’ when describing the relationship
3

berween individuals and States is an accurate one.

CHAR:’\CTI-‘.R[STICS OF INTERNATIONAL LAW

International law is distinct from national legal systems. Unlike domestic legal

systems, there '« as such no legislature (making laws f
national community) nor is there an exccutive which enfo

or the entire inter-
rces the decisions

1 R. Jennings and A. W3

Vol. 1, p- 4-
3 A, Cassese, International law (Oxford: Oxford University Press) 2001, p-4-

ts, Opprenhein’s International Law, 9th edn (Harlow: Longman) 1992,
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made by the legislature.* There are also no comparable judicial institutions
which would try violations of law and award a judgment against the
offender.’ Our analysis of the position of the United Nations will establish
that none of the principal organs are comparable to those that are found
on the national level. Thus the United Nations General Assembly, while
representing all member States, is not the equivalent to a national legislature.
The General Assembly Resolutions, save for limited exceptions, are of a
recommendatory nature and as such cannot bind member States. The
executive functions of the Security Council are circumscribed both ‘legally
and politically’.® The powers of enforcement actions are triggered not by
any mis-demeanour but only through a determination of ‘breach of the
peace and security’. The consent of State partics remains the critical element
in invoking the contentious jurisdiction of the International Court of Justice.
The absence of a legislature, an executive body, and a judiciary with
compulsory jurisdiction over all its members, makes international law very
different from national legal systems. The absence of a sovereign authority
has led critics to doubt whether international law could be termed as ‘law’;
some would treat it more as an aspect of ‘positive morality’ than as law. The
essence of proper understanding of the nature of law, it is submitted, is to
acknowledge its differences from national law and its swi generis
characteristics. Commenting on these characteristics Professor Shaw notes:

While the legal structure within all but the most primitive societies is hierarchical
and authority is vertical, rather like a pyramid with the sovereign person or unit
in a position of supremacy on top, the international systemn is horizontal consisting
of over 180 independent states, all equal in legal theory (in that they all possess
the characteristics of sovereignty) and recognising no onc in authority over them.
The law is above individuals in domestic systems, but international law only exists
as between the states. Individuals only have the choice as ro whether to obey the
law or not. They do not create it. That is done by specific institutions. In inter-
national law, on the other hand, it is the states themselves that create the law and
obey or disobey it. This, of course, has profound repercussions as regards the
cources of law as well as the means for enforcing legal rules.”

SOURCES OF INTERNATIONAL LAW

The sui generis character of international law is not only evident in its organ-
isation of the system but is also reflected through the manner in which

4 Shaw, above n. 1, a1 p. 3.

S Ibid. '

6 p. Malanczuk, Akchurst’s Modern Introduction to International Law, 7th edn (London:.
Routledge) 1997, p. 3.

7 Shaw, above n. 1, at pp. 5-6.
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international laws are created. Within domestic legal systems soucces of law
can be readily identified. In the case of the United Kingdom, we would con-
cider Acts of Parliament as primary sources of law. As noted eaclier, within
international law there are no institutions comparable to a domestic legisla-
tive body. The absence of any single identifiable legislature 1s substituted by a
range of means, all of which essentially emanate from the consent of States,
Concomitant with the absence of a legislative organ, there is also a lack of
consensus regarding the list of sources of international law. Article 381}
of the Statute of the International Court of Justice® is often invoked as
providing sources of international law. Article 38(1) provides as follow

The Court, whose function is 10 decide in accordance with international law such

Jisputes as arc submitted to it, shall apply:

(2 international conventions, whether general ot particular, establishing rules
expressly recognized by the contesting States; .

(b1 international custom, as evidence of a peneral practice accepted as law;

(¢ the general principles of law recognized by civilised nations;

(d subject to the provisions of Article 59, judicial decisions and the teachings of
the most highly qualificd publicists of the various nations, as subsidiary

means for the determination of rules of law.

International conventions

The reference in Article 38(1)(a) is directed to international treaties, which are
also varyingly described as covenants, charters, pacts, declarations, protocols
and conventions. In our study we will come across various examples of
treaties, which include the United Nations Charter,? ICCPRY and ICESCR,!
the International Convention on the Elimination of All Forms of Racial
Discriminati(m,u and the Convention on the Elimination of All Forms of
Discrimination against Women.!? Treaties represent legally binding obliga-
tions undertaken by States partics and represent ‘a more modern and more

¥ Adopred at San Francisco, 26 June 1945, Entered into force 24 October 1945, §9 Star. 1033,
3 Bevans 1179,

9 Adopted at San Francisco 26 June 1945, Eatered into foree 24 October 1945, 1 UNTS. i
U.K.T.S. 67 (1946); 59 Stat. 1031,

10 Adopted at MNew York, 16 December 1966. Futered into force 23 March 1976. GA Res.
2200A (XX1) UN Doc. AJGI16 (1966) 999 U.N.T.S. 171, 6 LLM. (1967) 368.

1 adopted at New York, 16 December 1966. Entered into farce 3 January 1976. GA Res. 22007
(NXD UX Doc. Al6316 (1966) 993 UNTS. 3(1967), 6 LLM. 11967) 360.

12 Adopted 21 Decembet 1965. Entered inta force, 4 Januar 1969. 660 UNTS. 195.5 LL.M
(19661 352.

15 Adopted at New York, 18 December 1979. Entered into foree 3 September 1981. UN GA Res.
34ASOINNXIY), GA. Res. 147180, 34 GAOR, Supp. (No. 46} 194, UN Doc. A/34HE. ar 193
(19791, 2 UK.TS. (1989); 19 LA {1980) 33
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deliberate method™™* of creating laws. The most widely recognised definition
of a treaty can be found in the Vienna Convention on the Law of Treaties
(1969).15 According to Article 2, a treaty for the purposes of the Vienna

Convention is:

an international agreement concluded berween States in written form and gov-
erned by international Jaw, whether embodied in a single instrument or in two or

more related instccuments and whatever its particular designation.'®

The binding nature of treaties can be likened to contractual agreements in
domestic law, although such an analogy is most suited to the so-called treaty-
contracts. Treaty-contracts are those treaties which are entered into by two or
a few States and deal with a particular matter. By contrast, the law-making
treatics create legal obligations, the observance of which does not dissolve
treaty obligations. A vital characteristic of law-making treaties is the laying
down of rules of general or universal application. It is in this context that the
role of treaties as a source of international law is of great significance.
Examples of law-making treaties include the United Nations Charter,!? the
Convention on the Prevention and Punishment of the Crime of
Genocide,®and the Geneva Conventions,!?

An essential feature of treaty law is that a treaty does not bind non-5tate par-
ties. However, law-making treaties can in fact bind nen-parties, not as a treaty
obligation, but as part of customary international law. We shall consider the
clements which constitute customary law in the next section. Suffice it to note

W Shaw, above n. i atp. 73

15 Concluded ar Vieana 23 May 1969, Entered into force 27 January 1980; 38 U.K.T.S (1980},
Cmind 7964; 1154 UN.TS. 331,

16 This definition excludes a number of agreements (e.g. unwritten agreements berween States
and thase between Szates and international organisations). Such an exclusion however does not
mean that these agresments cannot be characterised a3 binding or as treaties. An agreement would
be established so lorg 1s the parties intend to vreate binding legal relationship among, themselves.
See Shaw, above n. 1. at p. 636.

7 Signed in San Francisco 26 June 1945. Entered into force 24 October 1945, 1 LLN.T.S. xvis
UKTS 67 {1946); 59 Stat. 1031,

18 Convention on the Prevention and Punishment of the Crime of Genncide, adopred 9 December
1948, Encered into orve 12 January 1951, 78 UNTS. 277, Considered below Chapter 11.

19 See Geneva Convention (No: 1) for the Ameliorarion of the Condition of the Wounded and
Sick in Armed Forees in the Field, Concluded at Geneva, 12 August 1949, Entered into force
31 October 1950, 75 U.NJT.S. 31; Geneva Convention (No: 1) for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of Armed Forees at Sea Concluded at
Geneva, 12 Aupust 1949, Entered into force 21 October 1950. 73 UNLT.S, 83; Geneva
Convention (Mo: 11h Relative to the Treatment of Prisoners of War {without Annexcs)
Concluded at Geneva 12 August 1949, Entered into foree, 21 October 1930, 73 ULNLUTS. 1335,
Geneva Convention (Not 1V) Relative to the Protection of Civilian Persons in Time of War
{without annexes) Concluded at Geneva 12 August 1949. Entered into force 21 October 1230,
75 U.N.TS. 287.
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here that a treaty provision could possess the customary force if it fulfils the
basic criterion of the establishment of custom — it could reflect customary law if
its text declares or its fravaux préparatoires state, with the requisite opinio juris,
that its substance is declaratory of existing law. Another significant feature of
he freedom which it provides to States in their decision to commit

treaty law is t
crnational legal obligations. In the case of mulrilatecal treaties,

themselves to int
while a State may be prepared to accept most of the provisions contained in the
treaty, it may object to some articles. In these circumstances, it may decide to
make a reservation to those provisions it does not wish to be bound by. The
effect of a reservation made by a State party is to exclude or modify the obli-
gations of a treaty provision in its applicarion to that State. Acticle 2(1)td) of the
Vienna Convention on the Law of Treaties defines a reservation as:

(A] unilateral statement, however phrased or named, made by a State, when
signing, ratifying. accepting, approving of acceding to a treaty, whereby it
purports to exclude or 1o madify the legal cffect of certain provisions of the treaty

in their application to that Srate. 5

According 10 the traditional practice. reservations to multilateral treaties
were only accepted as vaiid if the treaty allowed such a rescrvation and all the
other parties consented to it.2% However, significant flexibiliy was added to
this practice by the International Court of Justice in its ruling in the
Reservations to the Genocide Convention Case.2! In the light of special char-
acteristics of the Genocide Convention, the Court refused to follow the carlier
rigid practice. The Court, relying upon the so-called *Object and purposes’
test, stated that it was ‘the incompatibility of a reservation with the object and
purpose of the Convention that must furnish the criterion'? for States that
present a reservation as well as for States adhering to it. The indication of the
clement of subjective judgment has meant disagreements as to the compatibil-
ity of a reservation, and consequently the status of a State as a party to a con-
vention. As our subsequent discussion will confirm, the issue of reservations
has raised substantial difficulties in not only determining the nature of the
obligations undertaken by reserving States, but also the effect such reserva-
tions have upon those States which have objected to these reservations. The
extensive usage of rescrvations and the less common deployment of vague
expressions to restrict legal abligations are particularly evident with regard to
conventions that relate to the rights of women and children.??

>

20 C. Redgwell, “Universality or Integrity: Some Reflections on R
Multilateral Treaties” 64 BYIL (1993) 245, at p. 236, sce also the General Comments by the
Human Rights Commiteee, General Comment No. 24 on Reservations to ICCPR, 15 HRIJ
{1995) 464; 2 IHRR (1995) 10.

1 Reservations to the Convention on the Prevention and P
Advisory Opinion 28 May 1931 (1951 1CJ Reports, 15).
2 pbid, p. 124,

% See below Chapters 13 and 14,

cservations 1o General

wnishment of the Crine of Genacide,
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procedure and evidence.3’ General principles have a notable contribution in
human rights law. Many principles, particularly those in the criminal justice
system (e.g. presumption of innocence and right to free trial), can be identi-
fied as general principles of law.

Subsidiary sources of international law

The subsidiary sources of international law include judicial decisions and the
teachings of the most highly qualified publicists. Despite this subsidiary pos-
ition, as we shall consider in this book, judicial decisions have been of great
value in developing human rights law. In this regard judicial decisions made
by both domestic and international courts are worthy of consideration. The
decisions of the International Court of Justice have no binding force except
berween the parties and in respect of the particular case.36 Notwithstanding
the absence of universal jurisdiction and without the power to establish prece-
dents, the work of the International Court of Justice has been of great signifi-
cance in developing many areas of international law.3” The International
Court of Justice has played an inscrumental role in the development of funda-
mental principles such as the right to sclf-determination. The regional human
rights courts, notably the European Court of Human Rights, have dispensed
judgments which have added to human rights protection. Similar to inter-
national and regional courts decisions, domestic courts have, for example,
provided important rulings on key concerns such as torture (see e.g. Fildrtiga
v. Pena-Irala®® and the Pinochet cases).¥?

The writing and teachings of publicists such as Hugo Grotius had astro-
nomical influence during the formative stages of the modern law of narions.
With the rapid growth of treaties and greater recognition of customary law, the
influence of jurists in developing international law has declined. Having said

3 Corfu Channel {United Kingdom v. Albania) (Merits) Judgment 9 April 1949 (1949) IC]
Reports 4, 18, ;

3 \riicle 59 Statute of the Inrernational Court of Justice.

37 See S. Rosenne, The World Court: What It Is and Houw it Works (Dordrecht: Martinus Nijhoff
Publishers) 1995; G. Firzmaurice, The Law and Procedure of the International Court of Justice
(Cambridge: Grotius Publications) 1986; for a detailed survey see H. Thirlway, ‘The Law and
Procedure of the International Court of Justice: 1960-1989" 60 BYIL (1989) 1, and its following
ten volumes at p. 1; E. Schweib, “The International Court of Justive and the Human Rights
Clauses of the Charter” 66 AJIL (1971} 337; N.S. Rodley, ‘Human Rights and Humanitarian
Intervention: The Case Law of the World Court® 38 ICLQ (1989} 321; ). Rehman, *The Role and
Contribution of the World Court in the Progressive Development of International Environmental
Law' 3 APJEL {2000) 387,

35 630 F 2d 876 (1980); 19 LL.M 966, US. Circuit Court of Appeals, 2nd Circuit.

19 R. v, Evans ex p. Pinochet Ugarte (No. 1) (HL) 25 November 1998 [1998] 3 WLR 1436; R.
v. Bow Street Metropolitan Stipendiary Magistrate ex p. Pinochet Ugarte (No. 2), (HL)
15 Janvary 1999, [1999] 2 WLR 272; R. v. Bow Street Metropolitan Stipendiary Magistrate ex
p. Pinocher Ugarte (No. 3) (HL) 24 March 1999 [1999] 2 WLR §27.
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that, as this study establishes, the teachings of jurists remain of value in many
areas of international human rights. During the course of this study ‘we shall
consistently rely upon authoritics such as Oppenheim, Harris and Brownlie.

Additional sources of international law

A notable omission from the list of sources provided by Article 38(1) is a refer-
ence to the actions of intergovernmental organisations such as the United
Nations (UN), the International Labour Organisation (ILO), the Council of
Furope (COE) and the Organisation for Security and Cooperation in Furope
(OSCE). We have alceady considered the significance of United Nations General
Assembly Resolutions as sources of international law; the influence of the
Assembly’s Resolutions in developing and re-shaping principles of inrernational
law is a theme referred to throughout this book. Other organs of the United
Nations (e.g. the Security Couneil and the Economic and Secial Council) repre-

sent important vehicles for advancing norms of international law and inter-

national human rights law. The OSCE has adopted a number of instruments
which, although not legally binding per se (and recognised as ‘soft-law’), are
important expressions of State practice. Instruments such the Helsinki Final Act
have, in the case of the former Soviet Union, been of greater significance than
sics.*0 Another example of ‘soft-law’ is the Standard

binding human rights tre
as we shall sec, established

Minimum Rules for the Treatment of Prisoners which,

important standards in the trearment of prisoners and young offenders.!

JUS COGENS AND HUMAN RIGHTS LAW

As noted in our earlier discussion, through treatics or customary law States
establish or develop international law. At the same time, the discretion to for-
mulate nesw laws is not unlimited and there remain certain rules of international
law from which no derogation or reservation is permissible. In strict legal terms
these rules have attained the status of norms of jus cogens. The claboration of
the doctrine of jus cogens is provided by the 1969 Vienna Convention on the
Law of Treatics. 42 According to Article 53 of the Convention:

40 See below Chapter 7.
41 Spandard Minimum Rules for the Treatment of Prisoners, adopted by the First United Nations
{ Crime and the Treatment of Offendes, held in Geneva 1955, and

Congress on the Prevention 0
(Amended — New Rule 95

approved by UN ECOSOC Resolution 663 C (XXIV) 31 July 1957,
added - by ECOSOC Resolution 2076 (LXI11) 13 May 1977,

42 For a consideration of the meaning of jus cogens sce Acticles 53 and 64 of the Vienna
Convention on the Law of Treaties; se¢ E. Schwelb, ‘Some Aspects of International Jus Cogens as
Formulated by the International Law Commission” 61 AJIL (1967) 946; MM, Whiteman, ‘fus

Cogens in International Law, with a Projected list™ 7 GAJICL (1977) 609.
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A treaty is void if, at the time of its conclusion, it canflicts with a peremptory
norm of general international law, For the purposcs of the present convention, a
peremptory norm of general international law is a norm accepted and recognised
by the international community of States as a whole as a norm from which no
derogation is permitted and w hich can be modified only by a subsequent norm of

general international law having the same character.

Two important features of Article 53 need to be noted. First, the provisions
of Article 53 arc now subsumed into customary law thereby binding all States,
partics and non-parties to the Vienna Convention. Secondly, the restrictions
contained within Article 53 apply equally to other sources such as customary
law or general principles of international law. Although there is no specifica-
tion as to what constitutes such a norm, fundamental rights such as the right
of all peoples to self-determination, and the prohibition of slavery, genocide,
tortitre and racial discrimination represent settled jus cogens examples. This
point is well established by various commentaries on the subject. According
to the Commentary of the International Law Commission’s analysis of *best
and seetled rules’ of jies cogens, these include prohibitions of:

(h) a treaty contemplating the performance of any other act criminal under inter-

national law and
{c) a treaty contemplating or conniving at the commission of acts, such as trade

in slaves, piracy or genocide.*?

In Professor Brownlic’s categorisation, the ‘least controversial examples are
the prohibition of the use of force, the law of genocide, the principle of racial
non-discrimination, crimes against humanity and the rules prohibiting trade
in slaves and piracy’.** To this, we can add the prohibition on torture, the
right to life, and liberty and security of the person.

3 See YBILC (1966) vol. 1L pp. 247-248; 1. Brownlie, Principles of Public Internaticnal lae,
4th edn (Oxford: Clacendon Press) 1990, p. 513.
 1bid,



THE UNITED NATIONS
SYSTEM AND THE MODERN
HUMAN RIGHTS REGIME
(1945-)1

INTRODUCTION

If we fail to use the Charter and the organization we have created with it, we shall

berray all of those who died in order that we might live in freedom and in

safery.... This Charter is no more perfect than our own Constitution, but like that

Constitution it must be made 1o live.?

The progression of international human rights law is generally related to the
developments that took place at the end of the Second World War After
the war, theeUnited Nations was established to ‘save’succeeding generations
from the scourge of war and to reaffiem faith in fundamental hiiman
rights’.{ The United Nations Charter,* which represents the constitution of the

organisation, is also an internatjonal treaty the provisions of which bind all

Critical Appraizal {Oxford:

! See P Alston (ed.), The Usired Natlons and Humuan Rights: A
ations (New Delhi: Metro-

Clarendon Press) 1992; 5.C. Khare, Human Rights and United N
pohtan Book Co.) 1977; J.I. Humphrey, Hunran Rights and the United Nations (Toronto:
Published for the Canadian Institute of International Affairs by Baxter Pub. Co.) 1963; T, Meron,
Hunan rights laww-muaking ii the United Nations: A Critique of Instrments and Process (Oxford:
Clarendon Press) 1986; H.J. Steiner and . Alston, International Huntan Rights in Context: Law,
Pelitics, Morals: Text and Materials, 2nd cdn (Oxford: Clarendon Press) 2000, pp. 592-704;
[3.]. Harris, Cuses and Morernals on baternmational Law, Sth edn tLondon: Sweet and Maxwell)
1998, pp. 624-631; M.N. Shaw, International Law, 4th edn (Cambridge: Grotius Publication)
1997, pp. §24-931.

? President Harry S. Truman. Adidress to the Delegates in San Franciseo at the a
United Nations Charter (1948), cited in R.C. Hoteler, ‘Ups and Down in UN History’ 3
Washington University Journal of Law and Policy (2001) 17 atp. 17.

5 preamble of the United Nations Charter (1945).

i+ Adopted in San Francisco 26 June 1945. Entered into force 24 October 1945, 1
U.K.T.S 67 (1946); 59 Star. 1031,

24
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States that are parties to it.> The Charrer assigns a range of functions to
{he United Nations, and although there are references to human rights, there
has been considerable debate ov the prior‘itics which dictate the role and
performance of this organisation? The UN Charter contains a number of
references to human rights. Accord}?ﬁla the preamble of the Charter:

We the peoples of the United Nations, determined ... to reaffirm faith in
fundamental human rights, in the dignity and worth of the human person, in the
equal rights of men and women and of nations large and small ... have resolved
to combine our efforts to accomplish these aims.5

Article 1(3) states that one of the purposes of the United Nations is the pro-
motion and encouragement of respect for human rights and fundamental free-
doms for all ‘without distinction as to race, sex, language or religion'! According
to Article 8, the United Nations shall place no restrictions on the cligibi\lity of men
and women to participate in any capacity in its principal and subsidiary organs.
According to Article 5, the United Nations shall *‘promote universal respecr for,
and the observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language or religion”. In accordance with Article 56 ‘all
members of the United Nations pledge themselves to take joint and separate
action in co-operation with the Organisation for the achievement of the purposes
sct forth in Article 55°. Articles 56 and 35 should be read together to formulate
what one learned commentator has termed as ‘[probably] the only clear.legak
obligations in the Charter on members to promote respect for human righcs'D )

he Charter also devolves authority on the Economic and Social Council
(ECOSOC) to initiate studies and reports in relation E@@_@l_cggﬂo_migl
social, cultural, educational, health, and rclatid_ma&crs and may make
recommendations with respect to any such matters to the General Assembly,
to the Members of the United Nations, and to the specialised agencies con-
cerned’.? According to Article 62[ZF ECOSOC may ‘make recommendations
for the purpose of promoting respect for, and observance of, human rights and
fundamental freedoms for all’. The trusteeship system incorporated in the
United Nations Charter also carries with it the notion of equality and human
rights for all.? One of the objectives of the trusteeship system has been

5 The substantive provisions of the Chaster also bind non-State parties in general international
law. Sce I Sands and P. Klein, Borcett’s Latw of International Institutions, Sth edn (London: Sweet
and Maxwell) 2001, p. 24,

6 Preamble of the United Nations Charter (1943).

* J.I. Humphrey, “The UN Charter and the Universal Declaration of Human Rights® in E. Luard
(ed.), The International Protection of Human Rights (London: Thames & Hudson) 1967, 39-56
at p. 42. For further analysis of the human rights obligations sce E. Schwelb, *The International
Court of Justice and the Human Rights Clauses of the Charter” 66 AJIL (1972) 337.

5 Article 62(1). : ’

? For further consideration of trusteeship see below.



26 International Legal Systems and Human Rights

‘to encourage respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion, and to encourage
recognition of the interdependence of the peoples of the world™.1?

In addition to these explicit references to human rights, there is more
implicit recognition of the role which the UN organs can play in promoting
human rights. Thus in accordance with Article 10, thg General Assembly may
discuss (and has discussed on a number of occasions) matters within EITcEI—)F
of the Charter including human rights issues. Article 66(2), which grants
authority to ECOSOC wim—ﬁ—_pprmmﬁﬁencglﬁscmbly to ‘perform

services', Tas been used as the basi§ of various UN human rights initiatives
including awards and fellowship programmes and human rights scminarsﬂ -

—

LIMITATIONS OF THE CHARTER

Notwithstanding these references to human rights, it must not be assumed
that human rights, equality and self-determination were the primary concerns
of the politicians who engaged themselves in the drafting of the United
Nations Charter.)? The Dumbarton Qaks proposals of 1944 (representing the
blueprint for the establishment of a world organisation) made only one gen-
eral reference to human rights.!? The major powers, prominently the United
States and the United Kingdom, had been reluctant to sanctify the cause of
complete equality and non-discrimination.' They were also not fully com-
mitted to an international regime of human rights. A Chinese proposal to
uphold the principle of equality proved unacceptable to the United States,
British and Sovier delegates at Dumbartan Oaks and hence was eliminated.’?
It was eventually the pressure from various NGOs and lobbying from a num-
ber of States that highlighred the necessity for greater recognition of human
rights provisions in the Charter. At the time of its drafting several proposals
were put forward including one from Panama for the incorporation of a bill

W Article 76(c).

"' Humphrey, above n. 7, ac p. 46.

"2 See L. Henkin, ‘International Law: Polinegs, Values and Functions’ 216 (1V) Rec. des Cours
(1989) 13, atp. 215.

13 See Ch, 9 Scct. A{l) Dumbarton Qaks Propusals UNCIO v, 13; Text in L.M, Goodrich,
E. Hambro, and A. Patricia Simons, Charter of the United Nations: Cammentary and Docunients
(New York: Columbia University Press) 1969, pp. 664-672; AH. Roberson and J.G. Merrills,
Flinan Rights in the World: An Introduction to the Stdy of nternational Protection of Himan
Rights, dth edn (Manchester: Manchester University Press) 1996, p. 26.

14A.D. Renteln, International Human Rights: Universalism versus Relativism (Newbury Park:
Sage Publications) 1990, p. 21.

5 P.G. Lauren, 'First Principles of Racial Equality: History and the Politics and Diplomuacy of
Human Rights Provisions in the United Nations Charter” 5 HRQ (1983) 1 arp. 2.
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of rights within the Charter.'® Ngn_c‘_n:)[_t_h,c_:ac‘prgp_gs_a_l_s materialised. One pro-
posal, howeven which was accepted and has proved significant, is for the

inclusion in Article 68 of the Chartet of an autharisation for ECOSOC to
cstablish a Commission on Tuman Rights¥ The commission which was
formed in 1946 held its first meeting in January 1947. Afterits establishment,

ECOSOC entrusted the -€ommission with the task of submitting proposals,
recommendations and reports with a view o formulating an International Bill

of Rights.'®
The Charter does not cstablish any particular regime of human rights

protection and the emphasis is upon the non-intervention in the affairs of
member States of the Unied Nations.'“ The main focus of the Charter
is the promotion of international peace and security. With regard to the rightro
cquality and non-discrimination, it must be emplms]scd that at the time when
the Charter came into operation in October 1945 there werc serious
impediments 1o the establishment of a regime based on cquality and
non-discrimination: colonialism persisted in large measure; racial, religious and
sex-based apartheid was widely practiced; and the right to self-determination

s, although inscribed in the text of the Charter, was considered by

of all peaple
.20

many to be a pious hope rather than a firmly established legal righ
Notwithstanding these shortcomings, over the years the United Nations
{(as an organisation of almost universal membership) has confirmed its
16 gee. ). Huston, ‘Human Rights Enforcement Issues at the United Nations Conference on
International Organization’ §3 Jowa LR (1967) 272; p. Alston, ‘The Commission on Human
Rights' in . Alston (ed.), above n. 1, at p. 127; Document of the United Nations Conference on
International Qcganisation (1945) vi 545-9; AH. Robertson and J.G. Meriills, Hueman Rights in
the World: An Introduction to the Study of Internatinnal Protection of Human Rights, 4ch edn
(Manchester: Manchester Universicy Press) 1996, p- 263 G. Alfredsson and A. Eide, ‘Intraduction’
in G. Alfredsson and A. Eide (eds), The Universal Declaration of Human Rights: A Common
Standard of Achicvenient (The Hague: Martinus Nijhoff Publishers) 1999, xxy—xxxv at p. xxvil.
17 J. Humphrey, ‘The Universal Declaration of Human Rights: lis History, Impact and Juridica!
Character' in B.G, Ramcharan (ed.) Fumtan Rights: Thirty Years after the Universal Declaration:
Commemorative Volume on e Occasion of the Thirticth Ansiversary of the Universal
Declaration of Hionar Rights {The Hague: Martinus Nijholl Publishers) 1979, 21-37 avp. 21
18 5ee ECOSOC Res. 5(1) and S(1D. FCOSOC OR 1st Year, 2nd Session, pp- 400-402.

19 See Article 2(7) of the United Nations Charter, which provides that ‘Nothing contained in the
present Charter chall authorize the United Nations to intezvene in matters which are essentially
within the domestic jurisdiction of any state at shall require the Members 10 submit such matters
10 settlement under the present Chacter; but this principle shall not prejudice the application of
enforcement measures under Chapter VIL. Article 2(71 has been given great promincﬁcc by States.
According to one commentator ‘the discussion of the San Francisco Conference on the Charter
indicates that there wasa general agreement that the general prohibition of intervention in domes-
vic affairs is an overriding principle or limitation, and controls cach and every 0rgan of the UN
A. Boulesbaa, The U.N. Convention o1 Torture and Prospects for Enforcement {The Hague:
Martinus Nijhoff Publishers) 1999, pp. 92-93.

20y, plum, ‘Reflections on the Changing Concept of Self-Determination’ 10 Israel Law Review
{19753) 509 at p. 5115 R, Emerson, Seli-Determination’ 65 AJILUI9TI) 459 at p. 471, 5¢e below
Chapter 12.
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influence in international legal and political developments. Since the cstab-
lishment of the organisation in 1945 the role of the United Nations has been
critical in the global promation and protection of human rights. The role has
been performed through a wide range of mechanisms and methods — some
proving more effective than the others. The UN consists of the following
principal organs: the General Assembly, the Sccurity Council, the Economic
= 35 Sr ————— ST ——
and Social and Council (TCOSOC), the Interianional Court of Justice, The
e . ——— o = ‘
[tusteeship Council, and the Secretariat. In order to gain an adequate under-
standing of the United Nations’ involvement with international human rights

law, itis important we consider each of its principal organs in turn.

THE GENERAL ASSEMBLY?!

The General Assembly is the plenary organ of the United Nations currently
representing 189 States.?? The UN Charter establishes the General Assembly
as a platform where all States can debate any relevant matter with the
Assembly having a broad competence to consider human rights issues. All
members of the UN are represented in the General Assembly. Each member
may have up to five representatives but only one vote. Decisions on important
questions require a two-thirds majority vote, others a simple majority. A
non-exhaustive definition of ‘important questions’ is given in Article 18(2).
These include election, suspension or expulsion of members, clection of non-
permanent members of the Security Council and recommendations in relation
to the maintenance of international peace. The single vote for each Stare
means no aceount is taken of size, cconomic strength or world influence so the
vote of, for example, the USA has the same value as that of, say, Bangladesh.
This may be scen as unrealistic but en the other hand it does mean that
decisions of the General Assembly are genuinely representative of world

B F 13
opmion.~

2 See Sands and Klein, above n. 3, at pp. 27-39; S. Bailey, The General Assembly of the Unired
Nations: A Study of Procedure and Practice (Praeger: New York) 19645 M.J. Peterson, Ihe
General Assembly in World Politics (Boston: Allen and Unwin) 1986; B. Sloan, United Natiuns
Genera! Asseanbly resolitions v onr changing World (Ardsiey-on Hudson, NY: Transnatnonal
Publishezs) 1991; | Andrassy "Uniting for Peace’ SO AJIL (1936) 363; T. Rowe, ‘Human Rights
lusues :a the UN General Assembly 1946-1966" 14 Journal of Conflict Resolution (1970) 525,
DILN. Juhnson, *The Effece of Resolutions of the General Assembly of the United Nanenas!
32 BYIL (1955-56) 97; A. Cassese, 'The General Assembly: Historical Perspective 19-45-1989°
i 1L Atszon (ed.), above n. ). pp. 25-54; ] Quinn, "The General Assembly in the 19905 il
pp. 33-106.

2 For oa list of the UN member States and the dates of their membership, see
hiepa/faw wounorny/Overviewfunmember.heml (1 May 2002). .

3 Far a list of the UN member States and the dates of their membership, see
hrrp:’:’\\\\'\L'.nn.orgJOvcrvic\.\‘funmtml\cr.Ium] (1 May 2002).
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The rules relating to the membership of the General Assembly are contained
in Article 4 of the Charter. Article 4 provides:

1. Membership in the United Nations is open to all other peace-loving states

which accept the obli
judgement of the Organization, are abic and willing 10 carry out these

gations contained i the present Charter and, in the

obligations,
The admission of any such state to membership in the United Nations will be

effected by a decision of the General Assembly upon the recommendation of

M~

the Security Council.

In pracrice, however, the issue of admission and expulsion has been
surrounded by political rivalrics, particulzcly during the cold war vears.?
According to Article 5 of the UN Charter a member of the United Nations
may be suspended on recommendation of the Security Council.- Article 6
allows for the expulsion of a member from the UN wheré that member has
persistently violated principles of the UN. According to the provisions of the
Charter, the powers of the General Assembly are (with one exception) of
deliberative or recommendatory nature. The exception concerns the internal
budgertary obligations of member States.?* The authority to discuss and make
recommendations derives largely from Articles 10-13 of the UN Charter
although, as we shall see, the scope of its authority has been enhanced
considerably through subsequent developments of international law.

Articles 10 and 11 authorise the General Assembly to discuss ‘any questions
or on any matters'*within the scope of the UN Charter (except where the
Sccurity Council is dealing with the same subject)?” and make appropriate
recommendations to the State(s) concerned and the Security Council,.2® In
accordance with the mandate provided under Article 13 of the UN Charter,
the General Assembly has commissioned a number of studies for the purpose
of promoting international cooperation in various ficlds and ‘assisting in the
realisation of human rights’.

In strict interpretation of the provisions of the, Charter, the General
Assembly is not a legislative body. It is not to be treated asa substitute for the
Security Council nor has it been accorded a primary role in the promotion and
protectian of international human rights. A number of factors, however, led
the General Assembly to become a forum of enormous significance.~? During

1 Gee Article 4 UN Charter; G. Abi Saab, ‘Membership and Voting in the United Nations' in
H. Fox (ed.). Membership and Voting i the United Narions (London: BIICL) 1997. pp. 19-39.
3 See Article 17 UN Charter.

26 Article 10 UN Charter.

27 Article 12 UN Chacter.

¥ Article 11(2) UN Charter. .
4 A, Cassese, “The General Asscmbly: Historical Perspective 1945-1989" in It Alston (ed.),

above n. 1, pp. 25-34, at p. 29,
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the cold war, the inability of the Security Council to attain consensus on arcas
affecting peace and security provided the General Assembly with the oppor-
tunity to exert political authority. A step towards establishing such authority
was taken by the Assembly when it adopted the Uniting for Peace Resolution
on 3 November 1950.3% The Resolution provides that:

if the Security Council, because of lack of unanimity of the permanent members
fails 1o exercise its primary responsibility for the maintenance of international
peace and security, breach of the peace, or act of aggression, the General Assembly
shall consider the matter immediately with a view to making appropriate recom-
mendations to Members for collective measures, including in the case of breach of

peace or act of aggression the use of armed force when necessary, to maintain or

restore international peace and security.

Through the adoption of this Resolution, the Assembly assumed a role in the
determination of threats to peace and security, including making recommenda-
tions on the usage of armed force. While invoked sparingly, the Resolution
siion of the Assembly vis-a-vis the Security

nevertheless enhanced the po
er of the General

Council. A second factor influential in cnhancing the pow
Assembly arose as a consequence of the increased membership of the new
States from Asia and Africa. These new States (which came to form the major-
ity of UN membership) have influenced not only the role and proceedings of
the General Assembly but also international law generally. While General
Assembly Resolutions are recommendatory and cannot as such establish bind-
ing; lega! obligations, they do present evidence of State practice. State practices
provide an important ingredient in the development of binding customary
law.3! The developing world has also used the Resolutions to advance their
agenda with regard to international law. In this context it is important to note
the highly authoritative General Assembly Resolutions such as the Declaration
on the Granting of Independence to Colonial Countries and Peoples (1960)%
and the Declaration on Principles of International Law Concerning Friendly
Relations and Cooperation Among States in Accordance with the Charter of
the United Nations (1970).>3 Reference can also be made to other General

Assembly Resolutions which have been used to advance the political aspira-

tions of the developing world. These would include inter alia the Charter of

0 Adopied 3 November 1950, UN GA Res. 377(V), GAOR, 5th Sess. Supp. 20, ar 10.

! For the elements required to establish customary internarional law, see above Chapter 1.

" Adopted on 14 December 1960, UN GA. Res. 1514 (XVh UN GAOR 13th Sess., Supp- 16, at
66, UN Doc. A/4684 (1961).

33 Adopred on 24 October 1970, UN GA Res. 2625, 25 UN GAOR, Supp. 28 at 121, UN Doc.
A/8028 (1971); 9 LL.M. (1971) 1292, On the value of General Assembly Resolutions in general
international law see B. Sloan, ‘General Assembly Resolutions Revisited: (Forty Years Later)
58 BYIL {1987) 39: S.A. Bleicher, "The Legal Significance of Re-Citation of General Assembly
Resolutions' 63 AJIL (1969) 444; B. Cheng, “United Nations Resolutions on Quter Space:
“Instant™ International Customary Law?' 5 IJIL (1965) 23.
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Economic Rights and Duties of States? the Declaration on the Establishment
of a New International Economic Order?’ and the Declaration on the Right to
Development? containing claims of economic sclf-determination and sover-
cignty of national resources.’’ :

A distinct, though important role, is played by the General Assembly in prepar-
ing, drafting and adopting intecnational treatics. While annexed to General
Assembly Resolutions, these treaties are opened for accession by member States
and, as legal obligations, bind States which are party to the treatics. The normal
Assembly voting procedures are used to adopt these treaties.’® Examples of such
annexations include the Intcrnational Covenants™ and the International
Convention on the Elimination of All Forms of Racial Discrimination.*” When
considering the implementation mechanism of the various UN sponsored treatics,
we sce that the General Assembly plays a vital role in receiving and reviewing the
compliance of States with their international obligations.*!

THE SECURITY COUNCIL*

The Security Council, like the General Assembly, is one of the principal
organs of the United Nations. The Security Council acts as the executive
body of the United Nations with its primary responsibility being to maintain
international peace and security.* The Security Council has fifteen members,

M GA Res. 3281(XXIX) 14 LLM. (1975) 251.

3 GA Res. 3201 (S-VI) 13 LL.M. (1974) 715.

36 GA Res. 128, UN GAOR, 41 Sess., Supp. 53 at 186, UN Doc. A/Res/41/128.

3 See A. Cassese, International Law (Oxford: Clarendon Press) 2001, p. 400.

3% Shaw, above n. 1, at p. 638.

? ICCPR. Adopted at New York, 16 December 1966. Entered into force 23 March 1976. GA
Res. 2200A (XX1) UN Doc. A/6316 {1966) 999 UN.T.S. 171; 6 LL.M. (1967) 368. ICESCR.
Adopted at New York, 16 December 1966. Entered into force 3 January 1976. GA Res. 22004
(XXI) UN Doc. A/6316 (1966) 993 UN.TS. 3, 6 LL.M. (1967) 360.

40 Adopred 21 December 1965. Entered into force, 4 January 1969, 660 U.N.T.S. 195, 5 LL.M.
(1966) 352.

4l See S. Davidson, Human Rights (Buckingham: Open University Press) 1993, p. 67.

42 See Sands and Klein, above n. 5, at pp. 39-55; S.D. Bailey, ‘The Security Council” in P. Alston (ed.),
above n. 1, pp. 304-336; S.D. Bailey, Voting in the Seenrity Cowncil {Bloomington, Ind.: Indiana
University Press) 1969; S.D. Bailey, The Proceduere of the UN Security Corncil (Oxford : Clarendon
Press) 1988; R. Higgins, ‘The Place of International Law in the Sextlement of Disputes by the Security
Council® 64 AJIL (1970) 1; R.A. Brand, *Sccurity Council Resolutions: When do they Give Rise to
Enforceable Legal Rights? The United Nations Charter, the Byrd Amendment and a Self Executing
Treaty Analysis' 9 Cornell Interational Law Journal {1976) 298: M.C. Woods, ‘Securiry Council
Working Methads and Procedures: Recent Developments® 45 ICLQ (1996) 100; B. Fassbender, UN
Security Council Reform and the Right of Veta: A Constitutional Perspective (The Hague: Kluwer
Law International) 1998; D. Sacooshi, The United Nations and the Development of Collective
Security: The delegation by the UN Security Cotncil of its Chapter VII Powers (Oxford: Clarendon
P'ress) 1999, )

43 See Article 24(1) UN Chacter.

-
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five of which are permanent. The permancnt members of the Council are
China, France, the Russian Federation, the United Kingdom and the United
States. The other ten members are elected by the Assembly for two years.
I'hey are elected by a two-thirds majority vote of the General Assembly. The
UN Charter Article 23(1) refers to equirable geographical distribution and
there is an informal agreement that there should be five from Afro-Asian
Stares, one from Eastern Europe, two from Latin America and onc from
Western Europe and other States (e.g. Canada, Australia). The justification
for the five permanent members is that concerted action in the face of oppos-
ition from one or more of the major powers would be an unrealistic expect-
ation. The five in question can all be described as major powers. Amendment
of the Charter would require the consent of the five concerned™ and a
consensus on who should be included instead would be very hard 1o obtain.
The tacit acceptance that Russia could succeed to the seat that the Charter
allocated to the former Soviet Union illustrates a reluctance to open up dis-
cussion of the general issuc of which of the States are appropriate permanent
members.

The Security Council (unlike the General Assembly) does not hold regular
meetings. Instead, it can be called together at any time on short notice. Any
country (member or non-member) or the Sccretary-General may bring to the
Security Council’s attention a dispute or threat to peace and security. The
voting system in the Security Council is different to that of the General
Assembly. To pass a resolution in the Security Counal, an affirmative vote of
nine members is required. However, a negative vote by any of the permanent
members on a resolution that relaces to a non procedural matter would veto
the resolution.® The power to veto resolutions was incorporated into the
Charter to prevent the Council taking any substantial decision detrimental to
the interests of any of the permanent members. The power of veto was used
extensively at the height of the cold war. leading to an inability on the part
of the Security Council to take any cffective steps to maintain peace and
security or to prevent extensive violations of human rights.

According to Article 24 of the UN Charter. member States agree to confer
primary responsibility upon the Security Council for the maintenance of

" See Article 108 of the UN Charter.

5 See Article 27 the UN Charter. Abstention should e distinguished from absence. [n 1950 the
Sovier Union boyeotted meenngs because the government of China had not been permitted to
take its country’s place on the Security Conneil. Av this point the Korean War broke out and the
Security: Coundil autherised milicary action by UN miembers, action which the Sovier Union
would certainly have vetoed if it had been present. Tt subsequently argued that the action was ille-
pal, as being present and abstaining was very different from not being present at all. On the other
hand, Article 28 of the Charter imposcs a duty on members to be represented at all rimes and if
the Soviet argument was correct a State could prevent the Council from acting at all by absent-

ing itself. The situation has never been repeared.
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international peace and sccurity. By virtue of Article” 25, member States
undertake 1o accept and carry out the decisions of the Council. The powers
conferred upon the Security Council are claborated in subsequent chapters of
the Charter. Chapter VI (Articles 33-38) assigns recommendatory powers to
the Sceurity Council in relation to the peaceful scttlement of disputes whereas
Chapter VI (Acticles 39-51) confers upon the Council the authority 10 deal
with threats to peace, breaches of the peace and acts of aggression. Acting
under Chapter VI, the Security Council has an absolute discretion in the
determination of whether there cxists a threat to peace and security under
Chapter VIL* The Council also has significant enforcement powers, namely
economic sanctions or military action.

. Fhe role played by the Security Council under Chapters VI and VIIT has
important implications for human rights. After the collapse of the Soviet
Union and the thaw in East—West celations there had been expectations
that the Security Council would work as a more effective body to promote
and protect human rights. With the authorisation of the Security Council,
allied forces were successful in expelling Iraqi forces from Kuwait.
Subsequently the Security Council passed Resolution 688 (1991) against
Iraqi repression of the Kurdish people which was relied upon by the allied
powers to establish a «cafe-haven’ and maintain a ‘no-fly zone' in Northern
Iraq.*” The Security Council has also made extensive usc of its resolutions
and enforcement powers in the territories of former Yugoslavia,*®
Somalia," Haiti*® and more recently in East Timor. In the absence of an
international criminal court, the Security Council also undertook the
unprecedented step of establishing ad hoc tribunals for the trials of those
accused of gross violations of human rights in Rwanda and the former

Yugoslavia.

15 Gep the Prosecutor v. Tadic, Case IT-94-1-AR72, Decision on the Defence Motion for
laterlocutory Appeal on Junisdiction, 2 October 1995, paras. 29-30; V. Gowlland-Debtass, “The
Relationship Between the International Court of Justice and Security Council in the Light of the
Lockerbie Case’ 88 AJ(L (1994) 643 at p. 662.

" 1 this regard note the absence of a specific authorisation by the Security Council to establish
the safe-havens. See T.AL Franck, “When, Il Ever, May States Deploy Military Force without Prior
Security Council Authorization” 5 Washington Journal of Law and Policy (2001) 1 at pp; 62-63;
also sce Shaw, above n. 1, ar pp. §74-875.

¥ Gee SC Res. 757 (30 May 1992); SC Res. 770 (13 August 1992), SC Res. 787 (16 Novembei
1992); SC Res. 815 (30 March 1993); SC 819 (16 April 1993); SC Res. 824 (19931,

% See SC Res. 733 (25 June 1992) adopred at the 3039th mig. by unanimous vote; SC Res. 751
124 April 1992) and adopred at the 3069th mig.; SC Res. 773 (28 August 1992) adopred 3110th
miy,. by unanimous vote and SC Res. 794 (3 December 1992) adopted at 3145 mig.

0 Gae §C Res. 841 (16 June 1923); 5C Res. 940 (31 July 1994).
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THE ECONOMIC AND SOCIAL COUNCIL (ECOSOC)*!

ECOSOC is concerned with a number of economic and general welfare issues.
These include trade, developmental and social matters including population,
children, housing and racial discrimination. While the mandate of the
1COSOC covers wide-ranging issucs, its actual powers are limited to recom-
mendations which are not binding on States. ECOSOC consists of 54 mem-
bers, who are clected for a three-year term of office. Until 1991 ECOSOC had
two annual sessions, each lastng for four wecks. However, the General
Assembly in May 1991 decided that from 1992 ECOSQOC swould hold an
organisational session of up to four days in New York in carly February of
cach year and one substantive session of four to five weeks, to take place,
between May and July, and alternate between New York and Geneva. Unlike
the position within the Security Council, no provisions are made for the
permanent membership of ECOSOC, although in practice the permanent
members (within the Security Council) are repeatedly elected.®? It is also the
case that the issue of being elected to the ECOSOC is not as politically
volatile as compared to its own subsidiary organs such as the Human Rights
Commission. In the ECOSOC sessions it is the usual practice for a State to be
represented by its permanent representative stationed either in New York or
Geneva. In the light of the rapidly declining prestige of the Council, the most
articulate political and governmental representatives prefer to be part of the

Commission as opposed to the Council,

According to Article 62 of the UN Charter, ECOSOC may initiate or make
studies on a range of subjects and may make recommendations to the General
Assembly, members of the UN and to relevant specialised agencies. The UN
Charter makes provisiens for the ECOSOC to consult NGOs in its work.

'ECOSOC may also prepare draft conventions and call international confer-
" ences. The functional commissions of ECOSOC include the Commission on
Human Rights and the Commission on the Status of Women.* ECOSOC also

51 See DL O Donovan, “The Economic and Sodal Counail in I. Alston {ed.), above n. 1, pp. 107-115;
G.]. Marzone, UN Administration of Econonne and Social programs (New York: Colunilia
Universin Press) 1966; L.D. Stincbower. The Economic and Sacial Conencil: An Instrument of
Dreternational Cooperation (New York, 5Y: Commission ro Study the Organization of Peace) 1946
A. Lovedsy, Suggestions for the Reform of the United Nations Feonomic and Social Machinen™ 7
Initernational Organization {1953) 325; WRL Malimowski, *Centralization amd Decentralization m
the United Nations Economic and Secial Acnvites' 16 International Organization (1962) 521

PO Donavan, ‘The Ecanomic and Socal Counail in P Alston ted ), above no L pp. 107-125,

at p. 105,
5 Iy all there are nine functional commissions. Apart from the Commission on Human Righrs

and the Commission on the Status of Women, there are the following: Statistical Cominission,
Commission on Population and Develupment, Commission for Social Development, Commission
on Narcotic Drugs, Commission on Crime Prevention and Criminal Justice, Cammission on
Science and Technology for Development and Commission on Sustainable Development.
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lhas a number of regional commissions™* and several standing committees and

expert bodies.ss Tt also runs a number of programmes such as the UN

Environment Programme and has established bodies such as the UN High

Commuissioner for Refugees. The UN work on human rights has focused

around ECOSOC and its subsidiary organs, in particular the Commission on
| [Human Rights to which we shall now turn our attention.

1
1
i

The Commission on Human Rights and the Sub-Commission on the
56
s

\/I?\}Imion and Protection of Human Right
he UN Charter requires that ECOSOC *shall set up Commissions in the eco-

nomic and social field and for the promotion of human rights”.*7 In its first
meeting in 1946 the Council established two functional commissions: the
Commission on TTuman Rights and the Commission op the Status of Women.
Over the years the representation of the Commission has grow; and it
currently consists of 53 individuals who sit in their capacity as governmental
rcprcscmativcs.” The CommissiomMmeets for an annual session of six weeks
in Geneva during March and April. The procccdings of the Commission ar¢

cevrrted o the General Assembly via ECOSOC. ",

@cc the Commission members are nominated by their governments, their
political positions often mirror those of their governments. Professor Tarris
correctly makes the point that “the Commission is a highly political animal,
with its initiatives and priorities reflecting bloc interests’.5? By the same token,
the presence of governmental rcprcscntativmositions they adopt in
the praceeding of the Commission raises the profile and significance of the
institution. The initial terms of reference of the Human Rights Commission

$4 The five Regional Commissions: Ecanamic Commission for Africa (Addis Ababa, Ethiopia),
Fconomic and Social Commission for Asia and the Pacific (Bangkok, Thailand), Economic
Commission for Europe (Geneva, Switzerland), Ecanemic Commission for Latin America and the
Caribbean (Santiago, Chile) and Economic and Social Commission for Western Asia (Beirut,
Lebanon).

55 The five standing committees and expert bodies are: Commirtee for Programme and
Coordination, Commission on Human Settlements, Commitree on Non-Governmental
Organisations, Committee on Negotiations with Intergovernmental Agencies and Committee on
Energy and Natural Resources. In addition the Council has a number of expert bodies on subjects
including development planning, natural resources, and econamic, social and culrural rights.

$ See P. Alston, ‘The Commission on Human Rights' in P. Alston (ed.), above n. 1, at pp.
126-210; A. Fide, “The Sub-Commission on Prevention of Discrimination and Protection of
Minaritics® ibid. pp. 211-264.

57 Article 46 UN Charter.

5% The allocation of these seats is on 2 geographical basis. The current membership is based on
the following: 15 African States. 13 Asian States, 11 Latin American States, 5 Eastern European
States and 10 Western European and Other States.

5% Harris, above n. 1, at p. 628.
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were that the Commission should submit proposals, recommendations and

reports to ECOSOC concerning:

(a) An international bill of rights

(b) International Declarations or Conventions on Civil Liberties, the Status of
women, frecdom of information and similar matters

{¢c) The Protection of Minoritics

(d} The Prevention of discrimination on grounds of race, sex, language or religion

{e) Any other martter concerning human rights not covered by items (a), (b),

c), (d).5°

Further extensions to the mandate of the Human Rights Commission have
taken place.?! Among the Commission’s significant achievements has been its
standard-setting through preparation of human rights instruments. The list of
accomplishments in this regard is extensive. The Jewel in the Crown is the
Commission’s work in the drafting of the Universal Declaration of Human
Rightst? and the two International Covenants.®® There are other human rights
treaties including the International Convention on the Elimination of All forms
of Racial Discrimination (1966),%* the Convention on the Rights of the Child

(1989355 and the Convention on the Elimination of All Forms of Discrimination

« —
against Women.t® The Commission has engaged itself in the preparation inrer

. e I - -y - . . -
alia of The Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belicf,¢7 and the Declaration on the Rights
of Persons Belonging to Nartional or Ethnic, Religious and Linguistic
Minorities.68 In addition. as we shall consider further, it has authorised the
setting-up of various working groups and special rapporteurs.

The Commission has a subsidiary organ, the Sub-Commission
on the Promotion and Protection of Human Rights. Unul 1999, the Sub-
20 ECOSOC Res. 5(1) of 16 February 1946 and Resolution 5111 of 21 June 1946,
el ECOSOC Res, F/1979/36.

*2 10 December 1948, UN GA Res. 217 A(IID, UN Doc, A/810 at 71 (1948).

4 JCCPR. Adopted at New York, 16 December 1966, Entered into force 23 March 1976. GA
Res. 2200A (XXI) UN Doc. A/6316 11966) 999 UNTS. 171 6 LL.M. (1967) 368. ICESCR.
Adopted at New York, 16 December 1966, Encered into force 3 January 1976, GA Res, 22004
(XN UN Doc. AV/6316 (19661 993 UN.TS. 3, 6 LL.M. (1967 360.

*% Adopted 21 December 1963, Entered into farce, 4 January 1969, 660 U.N.T.S. 195, 3 |.L.M.
(1966) 352.

* Adopred in New York, 20 November 1989, Entered into force 2 September 1990, UN GA Res.
4425 Annex (XLIV), 44 UN GAOR Supp. (No. 49) 167, UN Doc. A/44/49 [1989) av 166: 1577
UNTS. 3. 28 LL.N (1959) 1448,

b Adopred at New York, 18 December 1979, Entered into torce 3 September 1981 UN GA Res.
JNSOIXNNIV), GA. Res. 34/180, 34 GAOR, Supp. (Nu. -6 194, UN Doc. M348, ar 193
(1979), 2 UK.T.S. (1989); 19 1.1L.M (1980) 33,

*7 Adopred by the General Assembly on 25 November 1981. GA Res, 55, UN GAOR, 36 Sess.,
Supp. 31 at 171, UN Doc. A/36/684. See below Chapter 10.

“* Adopred by the General Assembly 18 December 1992, GA Res. 135, UN GAOR 47 Sess,
Supp. 49 at 210, UN Doc. A/Res/47/135. 32 LL.M. (1993) 911. See below Chaprer 11.
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Commission was known as the Sub-Commission on the Prevention of
Discrimination and the Protection of Minoritics. The Sub-Commission consists
of 26 members who serve in their individual capacity independently of their
governments. The Sub-Commission was established by ECOSOC in 1947.
The terms of reference under which the Sub-Commission works are:

(a) to undertake crudies pacticularly in the light of the Universal Declaration ...
and to make recommendations to the Commission on Human Rights con-
cerning the prevention of discrimination of any kind relating to human rights
and fundamental freedoms and protection of racial, national, religious and
linguistic minorities; and

(b) to perform any other functions which may be entrusted to it by [ECOSOC]
or the Commission on Human Rights.

The Sub-Commission members arc clected by the Human Rights
Commission on regional distribution from among individuals nominated
by governments. Unlike the Human Rights Commission, the members of
the Sub-Commission work in an independent capacity. The Sub-
Commission has one annual session of three weeks {during late July to
carly August) preceded by working groups lasting for one or two weeks,
which are attended by non-governmental organisations and by governmen-
tal observers.

The activities of the Commission and the Sub-Commission represent the
focal point in terms of the practices and procedures of human rights activities
within the United Nations. As this book establishcs,ﬁc Commission has
made a significant contribution to standard-setting, and-more recently to the
monitoring and implementation of human rights obligations. In addition the
Commission has c@'ﬁmﬂﬂ'm&“dics and seminars, fel-
lowship programmes and the provision of advisory services. The Commission
has been criticised on several occasions for its political bias and for its lack
of sensitivity on major human rights issues. However, Alston’s comments arc
pertinent when he notes that the Human Rights Commission ‘has firmly
established itself as a single most important United Nations organ in the
human rights ficld, despite its subordinate status as one of several specialised
“functional” commissions answerable to the Economic and Social Council

and through it, to the General Assembly”.¢

The petitioning systei

For the first twenty years, the Human Rights Commission confined itself to
standard-setting mechanisms. In 1947 the Commission adopted the statement
(which was subsequently heavily criticised) that it had ‘no power to take any

9 p. Alston, ‘The Commission on Human Rights' in I Alston {cd.), above n. 1,126-210atp. 126.
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action in regard to any complaints concerning human righes’.”? Until 1967 the
Commission refused to consider complaints of human rights violations in mem-
ber States of the United Nations. Substantial issues confronted the domestic
policies of major States, including the United States, the United Kingdom and
France. These included the existence of colonialism and difficult race relations.
In addition, until 1967 it had been anticipated that the Commission would focus
on standard setting and that effective implementation of International Covenants
would redress the human rights situation. The limitations of review led one
critic to note that by mid 1960s the system had become ‘the world’s most
elaborate waste-paper basket’.”! However, in the 1960s there was also a dis-
cernible change in the political environment. A number of States had emerged
which were anxious to promote international action against colonialism and
racial disccimination. The increased membership of the UN also allowed them
to have greater representation in the Commission. In 1966, ECOSOC decided
Almost to double the size of the original membership of the Commission to
32 members, 20 of whom came from the developing world.”t Perceiving racial
oppression and apartheid as a great threat to world peace, these State represen-
ratives were strong advocates of an international petitioning system receiving
and acting upon complaints of racial discrimination and apartheid. The sue-
cessful and rapid adoption of the Convention on the Elimination of All Forms
of Racial Discrimination was a major encouragement.

{In 1967, ECOSOC passed Resolution 1235 (XL1) which has proved to be
of enormous 5i;;11im@m{)@?:ﬁ{i0|1 FCOSOC authorised the Human
Rights Commission and 1ts Sub-Commission on the Prevention of
Discrimination and the Protection of Minoritics to 'CXMM
vant to gross violations of human rights and fundamental freedoms, as exem-
p]mﬁamlhg Republic of South Africa
. and racial discrimination as pmcri?cd notably in Southern Rhodesia, con-
tained in the communications Tisted by the Sccretary-General to {FEOSOC)
Resolution 728F and ‘to make a thorough study of situations which reveals
a consistent pattern of violations of human rights, and report, with recom-
mendations thereon, to the Economic and Social Council”.”?

\The procedures adopted under Resolution 1235 (unlike Resolution 1503}

are not confidential and are of a public nature. They can be commenced by the

0 £7259 (1947) paras 21-22; See T.LM. Zuijdwilk, Petitioning the United Nations: A Study i
Hueman Rights (Aldershot: Gower) 1982, pp. )1-14; [.Th. Moller, *The Right to Petition: General
Assembly Resolution 217B' in G. Alfredsson and A. Eide (eds), The Usiversal Declaration of
Hieman Rights: A Common Standard of Achievement {The Hague: Martinus Mijhoff Publishers)
1999, 653-659 at p. 653.

U . Humphrey, ‘The Right of Petition in the United Nations® 2/
atp. 463,

"2 p. Alston, *The Commission on Human Rights'in P.
73 ESCOR 42nd Sess., Supp. 1 (1967).

3 Huerman Rights Jowrnal (1971)

Alston (¢d.), above n. 1, 126-210 at p. 143.
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Sub-Commission or by a State themselves and operate in variety of ways. These
may be country-specific mandates, may consider States with similar patterns of
violations or target gross violations of human rights. The resolutions originate
in the Sub-Commission and arc passed on to the Commission., The Sub-
Commission’s resolutions can highlight the issue of human rights violation in a
particular country. The Sub-Commission may also request the UN Secretary-
General to prepare a report on a particular cmlntry;-this report may contain
extensive information.” The Commission makes the ultimate decisions as to
the action on these resolutions and also rerains the authority (subject to the
approval of ECOSOC) for the appointment of a rapporteur or any other mech-
anism for studying a given country situation or acting on a thematic basis.

(In reliance upon Resolution 1235, the Commission has established a number
of public procedures.”™ These inchide investigations into alleged violations of
Luman rights in various States. The Commission has also created various working
proups, special Rapporteurs and expert bodies o monitor human rights situa-
tions. One of the earliest activities in this regard (and indced the first of the
thematic mechanisms) was the establishment of the Working Group on Enforced
and Inveluntary Disappearances in 1980.76 Since its establishment, the Working
Group has considered 50,000 cases from over seventy countrics. The Working
Group is mandated to examine questions coNCerning enforced or involuntary
disappearances. Its primary role is to provide assistance to families of the disap-
peared and detained persons to ascertain the fate of their family members.”” The
Working Group works on individual cases, country reports, and the general phe-
nomenon of disappearances, including the question of impunity. Members of the
group have also conducted visits to various countries including Mexico, Bolivia,
Peru, the Philippines and Somalia.”® The Working Group has called for investi-
gations, and the prosecution and punishment of those responsible for disappear-
ances. The contributions and role of the Working Group encouraged the General
Assembly to adapt the Declaration on the Protection of All Persons from Enforced
Disappearances.”? The Declaration expanded the Working Group's mandate to
monitor compliance with duties under the Declaration, including the obligation
to establish civil liability as well as criminal responsibility for disappearances.

NS, Rodley, 'United Nations Non-Treaty Procedures for Dealing with Human Rights
Vialations' in H. Hannum (cd.), Guide to International Hiwnan Rights Practice. 3rd edn (New
York: Transnational Publishers) 1999, 61— 83 ar p. 63. i

74 Hareis, above n. 1, at p. 629,

b See NS, Raodley, The Treatment of Prisoners in Duternational L, 2nd edn (Oxford:
Clarendon Press) 1999, pp. 270-176,

7 See United Mations, Enforced or Inveluntary Disappearances: Fact Sheet No. 6 (Rev. 1)
(Geneva: United Nations), pp. 5-6. '

% See Rodley, above n. 76, at p. 274,

7 Adopred by the General Assembly 16 December 1992, GA Res. 133, UN GAOR, 47 Sess.,
Supp. 49 at 207; UN Doc. A/Res/47/133. 32 LLM. (1993) 903,
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Another valuable thematic mechanism established under the Resolution
12335 procedurc is the \.\'«"orkini(;roup on Arbitcary Detention. The Working

Group was set up by the Commission in 1991 and operates under the follow-

ing mandate:

_~(a) To mveslipate cases of detention imposcd acbitranily or otherwise inconsis-
tently with relevant international standards set forth in the Universal
Declaration of Tuman Rig'mﬂor in the relevant international legal instru-
ments accepted by the States oncerned provided that no final decision has
been taken in such cases by domestic courts in conformity with domestic
law;

~) To seck and reccive information from Governments and intergovernmental
and non-governmental organisations, and receive information from the indi-
viduals concerned, their families or their representatives

Ay To present a comprehensive report to the Commission at its annual sesston

The Working Group may investigate €ascs of arbitrary deprivation of liberty,
and accepts communications from detained individuals or thetr familics as well
as from goverpments and int('rg:(wcrnm-:n[n| andd non -gO&‘C(lll}lglllli%l organisa-
tions (NGOs). It is the only non-treaty based mechanism whose mandate
expressly provides for consideration of mdividual complaints. If the Working

Group decides after its investigation that arbitrary detention has been estab-

lished then it makes recommendations to the government concerncd. It trans-
mits these recommendations 1o the complainant three weeks after sending them
to the relevant government. The opinions and recommendations of the
Working Group are published in an annex to the report presented by the group
to the Commission on Human Rights at each of its annual session

In addition to the thematic mandates accorded to the Working Group on
Enforced and Involuntary Disappearances and the Working Group on
Arbitrary Deprivation of Liberty, a number of other mandates are in foree
although the tasks arce entrusted to individual experts described varyingly as
Special Rapporteurs, Independent Experts, Representatives of the Secretary-
General or Representatives of the Commission. Fourteen of these experts are
in charge of country mandates which include Afghanistan {since 1984), Iran
(1984), Iraq (1991), the former Yugoslavia (1992), Myanmar (1992),
Cambodia (1993) Equatorial Guinea (1993) the Palestinian Occupicd
Territories (1993) Somalia (1993) Sudan (1993) the Democratic Republic of
Congo (1994) Burundi (1995) Haiu (1995) and Rwanda (1997).

Among the Rapporteurs are the Special Rapporteur on Fxtra-Judicial,
Summary and Arbitrary Execution (1982), Torture (1985), Religious
Intolerance (1986), Mercenaries (1987), Sale of Children, Child Prostitution
and Pornography (1990}, Internally-Displaced Persons {1992), Contemporary
Forms of Racism and Xcnophobia (1993), Freedom of Opinion and
Expression (1993) Children in Armed Conflict (1993), Extreme Poverty
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(1998), the Right to Development (1998), the Right to Education (1998), the
Rights of Migrants (1999) the Right to Adequate Housing (2000), the Right
to Food (2000) Human Rights Defenders (2000) and Structural Adjustment
Policies and Foreign Debt (2000).

The country-specific mandates are reviewed annually whereas thematic
mandates are reviewed every three years. The functions of the Special
Rapporteurs include study and rescarch into the area, conduct country visits
and on-site investigations, reccive, consider and deal with complaiuts from
victims and intervene on their behalf.3% The nature of their mandare often
requires them to make urgent appeals to the appropriate government in case
of imminent human rights violations. The Special Rapporteurs and
Independent Experts have performed valuable tasks in promoting good prac-
tice in the field of human rights. At the same time they arc ultimately reliant
upon the cooperation of the States and governments themselves. Their man-
dates are limited to reporting to the Commission and they do not have any
means to enforce their views. Commenting on some of the contributions and
limitations of the work of Rapporteurs, a United Nations document notes:

Through their reports to the Commission, the experts highlight situations of
concern. Their reports often provide an invaluable analysis of the human rights
situation in a specific country or on a specific theme. Some reports bring to the
atrention of the international community issues that are not adequately on the
international agenda. Many reports name victims and describe the allegations
of violations of their human rights. Throughout the year, many experts inter-
vene on behalf of victims. While the work of experts is often a major driving
force contributing to change, it is difficult to attribute concrete results in the
field of human rights to one factor. Much depends on how Governments, the
civil sociely in a particular country and the international community react to
the violations and to the findings, conclusions and recommendations of
experts.

The continuous examination of a particular situation, however, signals to
victims thar their plight is nor forgotten by the international community and
provides them with the opportunity to voice their grievances. The perpetrators
of human rights violations know that they are being warched. The authorities
concerned know that the assessment of their human rights record will have an
impact on political, developmental and humanitarian considerations.
This sometimes brings improved accountability and therefore change for the

better.¥!

K0 United Nations, Seventeen frequently asked questions abous Usited Nations Special
Rapportenrs: Fact Sheet No: 27 (United Nations: Geneva) 2001, pp. 8-9.
1 1bid. pp. 12-13.
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Resolution 1503 procedure’?

MO

At the time of the adoption of ECOSOC Resolution 1235 the intention was
primarily to focus on pariah States such as South Africa, Namibia and the
Portugnese African Colonies. At that ume NGOs were not authorised to
make representations and submissions regarding violations taking place in
any member State of the United Nations.8? However, in 1967, the Sub-
Commission recommended to the Commission that they should establish a
special committee of experts to consider in addition to the South African situ-
ation, situations in Haiti (under Frangois Duvalier) and in Greece {under the
Colonels). This submission encouraged the Commission to develop a confi-
dential procedure to consider information from a varicty of sourcces.
Resolution 1503 (XLVII) was adopted as an ECOSOC Resolution on
27 Nlay, 19708 The procedure allows the Commission and its Sub-
Commission to considet in private those communications reccived by the
Secretary-General and referring to the Commission those ‘situations which
appear 1o reveal a consistent pattern of gross and reliably attested violations
of human rights".%

Resolution 1503 is a ‘pctitionvinfurnmtion' system because the objective
i< 1o Gse complaints as a means by which to assist the Commission in iden-
tifving situations involving a ‘consistent pattern of gross and reliably
attested violations’. The violation of an individual’s human'rights is piece
of evidence and his case, in combination with other related cases, would be
of cufficient importance to spur the United Nations to some form of action.

The following procedure must be followed:

« Communications arc to be sent to the offices of the United Natiens High
Commission on Human Rights in Geneva. :

« UN Secretariat will acknowledge receipt of communication.

« UN Sccretariat sends communication to the government concerned and
summarises the contents in 2 monthly confidential list. Governmental

replics arc also placed in a monthly list.

82 I, Van Boven, ‘United warons and Human Rights: A Critical Appraisal’ in A. Cassese {ed.),
UN Laio: Fundantental Rights {Alpen aan den Rijn: Sijthof and Noordhoff) 1979, pp. 119-135;
M. Schreiber, ‘La Protection des droits de 'homme’ 145(11) Ree. des Cours (1975) 299 at p. 351,
.. Humphrey, “The United Mations Sub-Commission ot the Prevention of Discrimination and
the Protection of Minarities’ 62 AJIL (1968) 869; M.J. Bassuyt, “The Development of Special
Procedures of the United Nations Commission on Human Rights' 6 HRIJ (1985 179.

5 %05, Rodley, ‘United Nations Non-Treaty Procedures for Dealing with Human Rights
Violations® in H. Hannum {ed.), above n. 74, at p. 65.

§ Resolution 1503 (XL\TnD 27 May 1970, LCOSOC.

85 [hid. para 1.
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+ Working Group of the Sub-Commission begins the procedure by sorting
through various complaints reccived in the preceding year.%¢ The Working
Group on Communications consists of five Sub-Commission members and
cach one takes responsibility for a group of rights. The Working Group
holds closed meetings once a year for ten days before the session of the
Sub-Commission to consider the communications submitted, including the
replies of the relevant government. A majority among the Working Group
(that is at least three members) need to be of the view that the communi-
cation reveals a consistent pattern of gross violations of human rights
before the situation can be forwarded to Sub-Commission.?” Only a very
small percentage of communications (around 1 per cent) are regarded by
the Working Group as revealing a consistent pattern of gross violations of
human rights and o be of sufficient merit to be refecred to the Sub-

Commission,

e Sub-Commission decides in closed sessions which of the situations referred
to it should be forwarded to the Commission. On average, the Sub-
Commission has passed a list of eight to ten countries to the Commission
every year, with situations in over seventy-five countries having been to the
Commission since the establishment of the procedure.® The relevant gov-
ernment is at this stage invited to make comments and observations,
although the complainant is not invited or even informed.

e The Sub-Commission establishes a communications Working Group which
is required to draft recommendations made by the Commission as to any

proposed action,

Communications must be written within a reasonable period of time of the
exhaustion of domestic remedies.$? Generous rules in terms of petitioners of
communications are applied; any one — an individual or a group - may apply =
provided he or she is a victim or has a direct or reliable knowledge ,Qf_:

the alleged violations. Most often the petitons are submitted by NGOs,
— 5 . B - . 7 .

Ihey must also not be anonymous, lacking in evidence, abusive, manifestly
of a political nature or exclusively based on reports from the media.?¥

S

—

Nk

Ibid, para 1.

Ibid, para 3.

WONGS Rodley, “United Nations Mon-Treaty Trocedures for Dealing with Human Rights
Violations' in H, Flannum (ed.), above n. 74 at p. 67.

¥ See ihid. para 6{b)tib.

*Y The Human Righes Comminee has distinguished Resolution 1503 asa pmccdnrc dealing with
sitnations and therefore not precluding its consideration of cuses based on the same matter. Sce
Report of the Human Rights Committee, GAOR, XXXIII, Supp. No. 40 (A/33/40) para 582.

.,
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The overnding fcature of the communication must be that it reveals a
consistent patern of gross violations of human rights.?j Thus it needs to show
ant number of cases of violations of human rights, for example,
imposition ol the death penalty without 2 fair trial, torure, profonged deten-
. - - — . g e
tion, cte. [Lmay also be possible to make a num Ser of communications reveal-
ng a pattern of violation of rightsi The petitioner needs 1o provide detailed
facts, such as names, places and authorities cancerned, hacked by sufficient

a signific

evidence such as the testimony of victims, ctc. He must shaw thart violations
have taken place and that all domestic remedies that are effective and not
unreasonably prolonged have been exhausted. Tt Also needs to be shown that
the situation is not being dealt with by an international procedure. To estab-
lish the pattern of violations, reliance <hould be placed on violations of the
rights as provided for in the international bill of rights or other major human
rights treaties.

The communication <ould also consist of 3 covering letier refercing to

Resolution 1303; a summary of allegations and all relevant facts; and all docu-

Ments, annexes, estimonials, ete. ] he Cominission takes scveral days to con-

sider the complaints which have been forwarded to it by the Sub-Commission.
At the end of its consideration, the chairperson of the Commission announces
the names of the countrics that have been considered. I the light of its con-
sideration the Commission may submit to ECOSOC its ‘report and recom-
mendations’. The confidential nature of the procedure means that all actions
under Resolution 1503 ‘shall remain confidential until such time as the
Commission may decide to make recommendations 1o ECOS0C.?2 The
Commission may keep the situation under revicw, 1T may appoint an ¢nvoy to
seck further information on the spot and report back, or appoint an ad hoc
committee aimed at finding a fricndly solution.?® The Commission may also
transfer this action to Resolution 1235, thus allowing ‘a thorough study by
the Commission and a report and recommendations thercan to the Council’.?*

91 The previous history of the Sub-Commission’s determination of what constitutes 'a consistent
patteen’ has been disappointing. The case of the former East Pakistan could be presented as an
example. The civil war in the former Last Pakistan lasted for nine manths (from March-December
1971). During August 1971, when the mater was considered by the Sub Commission under
Resolution 1503, the Sub-Commission apreed with the Pakistani represeniative that in August 1971
Gasufficient time had clapsed to draw the conclusion that “a consistent pattern of violation of
human rights™ had occurred. See the Commission on Human Rights, Sub Conumission on the
I'revention of Discrimination and Protection of Minorities." UN Doc. FICN. 45ub, 2SR 633 (1971)
p. 143, See Boulesbaa, above n. 12, at - 103; also see . Rehman, The Weaknesses in the
tion of Minarily Rights (The Hague: Fluwer Law International) 2000, pp-

International Protec
jons: The Bangladesh Case® 27

92-93; J. Salzbers. WUN Prevention of Human Rights Violat
Insternational Org. sization {1973) 1135,

92 Resolution 1303 (XLVII 27 May 1970, ECOSOC para §.
23 1bid. para 6(b).

51 ESC Res. 1503 [1970) para 6 (a).
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In the final analysis it is worth reiterating that in the absence of ‘going pub-
lic’, Resolution 1503 remains a sceret and confidential procedure.?

The Commission on the Statu s of Women?®

The COI'I]I‘JIISSIOI‘I on the Status of Women (CSW) is one of rhw—
tional commissions of the ECOSOC. The CSW currently consists of 45
members who are clected by ECOSOC for a four-year term. Like the
Commission on Human Rights members are appointed by their govern-
ments and the representation is on a geographically equitable basis. The
meetings of the Commission are held annually in Vienna for eight working
days. The CSW was a product of ECOSOC Resolution 11(1I) of June 1946
to prepare reports and recommendations for the Council to advance and
promote women’s rights. In practice the most prominent achievement of the
CSW has been in the field of standard setting. While it has played a pivotal
role in the drafting of a number of instruments including the Convention on
the Political Rights of Women?” and the Convention on the Nationality of
Married Women?3, its single most significant achievement is the work on the
drafting of the Convention on the Elimination of All Forms of Discrimination
Against Women.”” The CSW has a continuing involvement with the
Convention as it receives reports from the Committee on the Elimination of
All Forms of Discrimination Against Women {(CEDAW) under the 1979
Convention.'9 The CSW has been involved in information gathering, coop-
eration with other international agencies, and preparing recommendations
and reporis on the rights of women in political, economic, civil, social and
educational fields. Like the Commission on Human Rights, it is also poss-
ible for this Commission to appoint a sessional working group to review
confidential communications ‘which appear to reveal a consistent pattern of
celiably atrested injustice and discriminatory practice against women’, and
to prepare a report which will indicare the categories in which communica-
tions are most frequently submitted to the Commission.'!

5 Ibid. pars 8.

96 o 1. Reanda, “The Commission on the Status of Women® in P Alston (ed.), above n. 1,
pp. 263-305,

" Opened for signature and rantication by General Assembly resolution 640 (Vi) of
20 December 19352, Encry into force 7 July 1954,

" Opened for signatore and raufication by General Assembly resolution 1040 (XD of
29 January 1937, Entry into force 11 August 1938,

" See below Chaprer 13,

1M Arricle 2162).
191 L Reanda, “The Commission on the Status of Women® in P. Alston (ed.), above n. 1, arp. 274,
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INTERNATIONAL COURT OF JUSTICE?

The International Court of Justice (ICJ) is ‘the principal judicial organ of the
United Nations'.19% The ICJ was established in 1946 as the successor to the
Permanent Court of International Justice (PCIJ). The Stature of the IC] forms
an integral part of the UN Charter and all UN members are automatically
members of the IC].'® The Court consists of 15 judges clecred by concurrent
votes of the Security Council and the General Assembly. The jurisdiction of
the IC] is cither contentious or advisory. Only States can be partics to the con-
tentious jurisdiction, a jurisdiction that is based upon the consent of the par-
ties in dispute. 1% In contentious cascs, the judgment of the Court is final and
binds only States which are parties to the case.1% The IC] is also authorised
1o deliver advisory opinions. A request for such an opinion could be brought
forth by a number of organs including the General Assembly or the Security
dvisory jurisdiction is not open to States. In effecting

Council, although the a
the advisory jurisdiction, the objective of the Court is to ‘offer legal advice to
) 107 .

the organ and institutions requesting the opinion’.

As the principal judicial organ of the UN, the ICJ’s task is to decide upon
matters involving judicial disputes. It is neither the Court’s role to create new
law, nar to decide upon matters without a legal basis. Having said that, in
reality it is often difficult to isolate legal from political matters, a situation that
becomes apparent in cases involving allegations of human rights violations.
Furthermore, the limitation of adjudication rather than the development of
law is also unrealistic. The decisions and advisory opinions of the Court are
and have in a number of instances been greatly significant in the
advancement of international law. Indeed so significant has been the Court
that its principal provision for adjudication of a dispute is regarded as pro-

viding the cataloguc of primary sources of international law.'%8

of great value

102 Gee Chapter XIV UN Charter. See §. Rosenne, The World Court: What It Is and Horw it
Works (Dordrecht: Martinus Nijhoff Publishers) 1995; G. Fitzmaurice, The Law and Procedure
of the International Court of Justice (Cambridge: Grotius Publications) 1986; for a detailed sur-
vey see H. Thirlway, ‘The Law and Procedure of the International Court of Justice: 1960-1989"
60 BYIL (1989) 1, and its following ten volumes at p. 1; E. Schwelb, “The International Court of
Justice and the Human Rights Clauses of the Charter” 66 AJIL (1972) 337; N.S. Rodley, "Human
Rights and Humanitarian [ntecvention: The Case Law of the World Court’ 38 ICLQ (1989) 321;
J. Rehman, ‘The Role and Contcibution of the Warld Court in the Progressive Development of
Intecnational Environmental Law' 5 APJEL (2000) 387.

103 Article 92, UN Charter.
"™ According to Arricle 93(1) ‘All members of the United Nations are ipso facto parties to the

Starute of the 1C)" and Article 94(1) provides that ‘Each member of the United Nations under-
takes to comply with the decisions of the ICJ in any case to which itis a party”.

105 See Article 36 Sratute of the ICJ.

106 1bid. Article 59. g
107 Legality of the Use by a State of Nuclear Weapons
$ July 1996, (1996) IC] Reports 66, paras 15 and 35.
108 See above Chapter 1.

in Armied Conflict, Advisary Opinion
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/7
/ Since its establishment, the Court has not been used as extensively as one

L 3

might have expected. Nevertheless, in so.far as human rights issues are con-
cerned there is an enormous body jurisprudence which has been accumulated
over the years. Among the innumerable judgments and advisory opinions
where the Court has expanded on the jurisprudence of international human
rights norms, reference could be made to the Reservations to the Genocide
Convention Case,'%? the Barcelona Traction case,"9 the Namibia case,'!!

the Tebran Hostages case''* and the East Timor case.’}i’,

THE TRUSTEESHIP COUNCIL'*

The work of the Trusteeship Council is predominantly of historical interest
though it has significant contemporary implications for modern developments
of international human rights Jaw. The objectives of the trusteeship system

included inter alia:

10 encourage respect for human rights and for fundamental freedoms for all with-
out distinction as to race, sex, language, or religion, and to encourage recognition
of the interdependence of the peoples of the world

After the formation of the UN, former mandatory territories under the
Covenant of the League of Nations were placed under the protection of the UN
trusteeship system, with a council in charge of supervising the system. The only
mandatory territory not placed under the trusteeship system or granted inde-
pendence was South West Africa. The issue became a subject of contention, in
the process creating substantial human rights jurisprudence in the areas of
racial non-discrimination and the right to self-determination. The International
Court of Justice provided four advisory opinions and one judgment. The mat-
ter was also the subject of a series of General Assembly Resolutions. The main
aim of the Council was to supervise the social advancement of the people of

199 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,

Advisory Opinion 28 May 1951 (1951) IC] Reports, 15.

110 See Barcelona Traction, Light and Power Contpany, Limited (Belgium v. Spain), Preliminary
Objection, Judgment 24 July 1964 (1964) IC] Reparts 6.
1 Legal Consequences for States of the Continued Presence of South Africa in Namibiz (Soutl
West Africa) notwithstanding Security Couneil Resolution 276 (1970), Advisory Opinion 21 June
1971, (1971) ICJ Reports 16.

N2 See United States Diplamatic and Considar Staff in Tehran (United States of America v, lran),
Judgment 24 May 1980 (1280) ICJ Reports 3.

13 Eyst Timor Case {Portugal v. Anstralia), Judpment 30 June 1995 (1993) ICJ Repores 920.

114 See Sands and Klein, above n. 3, at pp. 63-63: J.L. Kung, ‘Chapter XI of the United Nations
Charter in Action' 48 AJIL (1954) 103; M. Rcisman, 'Reflections on Stare Responsibility for
Violations of Explicit Protectorate, Mandate and Trusiceship Obligations’ 10 Michigan Journal
of International Lawe (1989) 231; R.E. Gordon, ‘Some Legal Problems with Trusteeship® 28
Cornell Journal of International Law (1995) 231,
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trust territorics, with the aim ultimately of preparing them for self-government
and independence. Originally there were cleven trust territorics, mostly in
Africa and the Paciflic Ocean, but the last of these - Palau — gained independ-
ence in 1994, Consequently, on 1 November 1994 the Council suspended its
operations. Although currently in suspension, the system may have a futurc
role to play for those territorics where the State and government have collapsed
leading to a situation of complete anarchy. It might be worth considering
whether a State such as Afghanistan for example (ravaged by years of civil war
and suffering from famine and natural calamities) should be placed under trust

{6 an international organisation or a willing State.

: THE SECRETARIAT!S

Headed by the Sceretary-General, the Secretariat provides staff for the day-to-
day functioning of the UN. The Seeretary-General is appointed by the General
Assembly on the unanimous recommendation of the Secunity Council.M'® The
charter does not specily a term of office but by convention he ot she serves for
five years and may then be reappointed for a further five years. Article 98 pro-
vides that the Secretary-General shall carry out such functions as may be
assigned to him by cither the General Assembly or the Security Council and
Article 99 gives him an independent role: he may bring to the attention of the
Security Council any matied which, in his opinion, may threaten international
peace and security. He or she may propose issues to De discussed by the General
Assembly or any other organ of the United Mations. The Secretary-General
often acts as a ‘referee’ in disputes berween member States and on a number of
accasions his ‘good offices” have been used to mediate in international disputes.
Since the creation of the UN, a total of seven Secretary-Generals have been
appointed, the current incumbent being Kofi Annan from Ghana. The
Seerctary-General can play a notable part in the future developments of inter-
national law. One recent example is that of the publication of Agenda for Peace
by the former Secretary-General, Dr Boutros Boutros-Ghali, which has encour-
aged States to re-evaluate their practices to sccurc peace and buman rights."”
« The role of the Secretary-General in human rights, although variable and
dependent on individual personalities, is potentially very significant. Successive
Secretary-Generals have maintained that it is within their mandate to usc their
offices to raise and resolve human rights concerns. Many examples of the

V15 See B.G. Ramcharan, Heeanitarian Good Offices in International Law: The Good Offices
of the United Nations Secretary-General in the Field of Human Rights (The Hague: Martinus
Nijhoff Publishers) 1983; T.C. Van Boven, “The Role of the United Nations Secretariat’ in
P Alston (ed.). abave n. 1, ppe 549-579.

16 See Article 97 of the UN Charter.

17 Shaw, ahove n. 1, at p. 834,




United Nations Systens and Modern Hionan Rights Reginie 49

involvement of the Secretary-General could be found in his intervention to pre-
vent serious violations of human rights, the most recent being the initiatives of
Kofi Annan to condemn the terrorist attacks of 11 September 2001 and o
make efforts to end all forms of terrorism. He has made substantial attempts
to encourage the international community to provide humanitarian assistance
to the Afghan people and on 27 September 2001 launched a §584 million
appeal to help the Afghans in their current crisis. '8 Other notable examples
include the Secretary-General’s involvement during the invasion of Kuswait
(1990-1991), atcempts during 1998 to enforce the compliance of Iraq with the
Security Council’s Resolutions, the 1999 agreement with Libya leading to the
Lockerbie bombing trials and the efforts to resolve the East Timor conflict
(2000). At the same-time, it cannot be stated with certainty in which human
rights situations the Secretary-General would exercise his good offices. There is
also no definitive and specific procedure invoking the good offices of the
Sccretary-General.1'? Applications should be made to him or her via the High
Commission on Human Rights in Geneva or in New York.2® In practice, in
terms of petitioning it would perhaps be more useful to approach the United
Nations High Commissioner on Human Rights. The High Commissioner has
a specific mandate in this regargfSignificant information is available about the
activities of the High Commissioner on the UN web-site.'!

118 See UN Web-Site htlp;.’.’\-.'wu.',un,orgﬂ\lc\vddwlarcsdsLLnf;_:h:m.hnn (1 November 2001).

1'% N.S. Rodley, "United Nations Non-Treary Procedures for Dealing with Human Rights
Violations' in H. Hannum (ed.), above n. 74, at p. 80.

120 1hid,

121 For details of the web-site see appendix 1.
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THE UNIVERSAL
DECLARATION OF HUMAN
RIGHTS!?

INTRODUCTION

We have noted that the United Nations Charter contains a number of refer-
ences to ‘human rights’, though no elaboration is provided to the meaning of
the concept within the Charter itself. It has also been noted that efforts by cer-
tain States, notably Panama, to have a ‘Bill of Rights’ included within the
United Nations Charter proved unsuccessful.2 After the coming into operation
of the United Nations Charter, there was a move to spell out the meaning of
the concept of ‘human rights’ in greater detail. In 1945, the preparatory

1 See G. Alfredsson and A. Eide (eds), The Universal Declaration of Human Rights: A Common
Standard of Achicvement (The Hague: Kluwer Law Internationali 1999; J. Morsink, The
Usniversal Declaration of Human Rights: Origins, Drafting and Intent {Philadelphia: University
of Pennsylvania Press) 1999; B. van der Heijden and B. Tahzib-Lie (eds), Reflections on the
Universal Declaration of Hunan Rights: A Fiftieth Anniversary Anthology (The Hapgue: Martinus
Nijhoff Publishers) 1998; M.G. Juhnson, The Universal Declaration of Human Rights: A history
of its Creation and Implementation, 1948-1998 (Paris: UNESCO Pub.) 1998; P. Bachr,
C. Flinterman and M. Senders (eds), [rmnovation and Inspiration: Fifey Years of the Universal
Declaration of Huwman Rights {Amsterdam: Royal Academy of Arts and Sciences) 1999;
J. Humphrey, ‘The Universal Declaration of Human Righes: Its Hiszory, Impact and Juridieal
Characrer in B.G. Rameharan {ed.), Hinan Rights: Thirty Years after the Universal Declaration:
Commemuvrative Volunme on the Qceasion of the Thirtieth Anniversary of the Universal
Declaration of Hiuwman Rights (The Hague: Martinus Nithoff Publishers) 1979, pp. 21-37;
E. Schwelb, *The Influence of the Universal Declaration of Human Rights on International and
Mational Law' PASIL (1959) 217.

2 See above Chapter 2; also see J.T Humphrey, *The UN Charter and the Universal Declaration
of Human Rights' in E. Laurd {ed.), The International Protection of Human Rights (London:

Thames & Hudson) 1967, 39-56 at p. 47. 53
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commission recommended that ECOSOC should establish a Commission on
Human Rights which would then prepare a Bill of Rights. The recommenda-
tion was approved by the General Assembly and a Human Rights
Commission was established in 1946. The first regular sessions of the Human
Rights Commission began on 27 January 1947. The Human Rights
Commission immediately got down to its first task, that is the drafting of the
International Bill of Rights. A consideration of the procccding; of the Human
Rights Commission {and a specifically established Drafting Committee) rep-
resents divisions as to the form the International Bill of Rights should take.
The primary divisions were among those who wanted a declaration and those
in favour of a binding convention or treaty.’ In the second session of the
Human Rights Commission late in 1947, it was decided that the International
Bill of Rights should have three parts: a declaration; a Convengion; and ‘meas-
ures of implementation’ (i.c. a system of international supervision).® It was
subsequently decided to split the Covenant into two separate Covenants.
The Declaration was adopted on 10 December 1948 with forty-cight vates
in Wwwmmmﬂc([ By
Resolution 217(11) which conssted of five parts. Part A consisted of the
UDTIR whereas part B was entitled the Right to Petition.é In part C of the
Resolution, the General Assembly called upon the United Nations Sub-
Commission ‘to make a thorough study of the problem of minorities, in order
(hat the United Nations may be able to take cffective measures for the pro-
tection of racial, national, religious ot linguistic minorities”.” Part D related to
the publicity to be given to the UDHR and Part I was entitled ‘Preparation of
2 Draft Covenant on Human Rights and Draft Mcasures of [mplementation’.
“The Declaration has thirty articles covering the most important fundamental
human rights. The General Assembly adopted the Declaration as a ‘common
standard of achievement for all peaples and all nations’. The catalogue of
rights contained within the Declaration, provides for both civil and political
rights as well as cconomic, social and cultural rights. These rights are con-

tained in the following Articles:

3 H]. Steiner and I Alston, International Human Rights in Context: Laiw, Politics and Morals:
Text and Materials, 2nd edn (Oxford: Clarendon Press) 2000, p. 138.

4 Humphrey, above n. 1, at pp- 22-23.

5 10 December, 1948, UN GA Res. 217 AQIn), UN Doc. A/810 at 71 (1948). Byclorussia,
Crechoslovakia, Poland, Ukraine, USSR, Yugoslavia, Saudi Arabia, and South Africa.

6 Gee T.J.M. Zuijdwijk, Petitioning the United Nations: A Study in Human Rights {Aldershot:
Gower) 1952, pp. 90-93. p

7 G.A. Resolution 217 C(I11) (1948) para 5. See A. Eide, "The Sub-Commission on Prevention of
Discrimination and Peotection of Minoritics’ in P. Alston (ed.), United Nations and Human
Rights: A Critical Appraisal (Oxford: Clarendan Press) 211-264, at p. 220: A- Eide, “The Non-
inclusion of Minority Rights: Resolution 217C (1) in G. Alfredsson and A. Eide (eds), The
Universal Declaration of Human Rights: A Common Standard of Achievement (The Hague:

© Kluwer Law International) 1998, 701-723 at p. 723
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Article 1 Recognition of being born free and equal in dignity and rights
Article 2 Right to cquality - ‘ £ Bl
Article 3 Right to life, liberty and sccurity of peeson
Article 4 Freedom from slavery ot servitude
Article 5. Freedom [rom torture of cruel, in

punishrment

Article 6 Right to recognitior

Arricle 7 Rightto equality before the law
Article § Righrroan cficctive remedy by comperent national tribunals

Article 9 Right not to be subjected to arbitrary arrest, detention or exile

Article 10 Right to fair trial
Article 11 Presumption of innocenc

human or degrading treatment or -

v everywhere as a person before the law.

c and prohibition of retroactive criminal

law

Article 12 Prohibition of arbitcary interference with privacy, family, home
P 2} }

or correspondence

Article 13 Righteto freedom of movement

Article 14 Right o seck asylum ' (7

Article 15 Righttoa nationality } A / j V(

Articde 16 Right to marry and found a family

Article 17 Right to own property

Asticle 18 Right to [reedom of thought, conscience and religion

Article 19 Right to freedom of opinion and expression

Article 20 Rightto freedom of peaceful assembly

Article 21 Right 1o participate in the governance of the State, and the right to
democracy :

Article 22 Right to social sccurity

Article 23 Rightto work

Article 24 Right to rest and leisure

Acticle 25 Right to a decent standard of living

Article 26 Right to education

Acticle 27 Right to cultural life

Article 28 Right to social and internationa
lhuman rights

1 order suitable for the realisation of

RANGE OF RIGHTS CONTAINED AND THE RATIONALE FOR
INTERNATIONAL CONSENSUS
his, It includes classical

hts? and group ot
nblance to those

The Declaration contains a remarkable range of rig
civil and political rights,® social, economic and culwral rig
people's rights.!® The civil and political rights bear a reser

' Also known as first generation rights. See above Introduction. . P

Y Also refecred to s second gencration rights. See above Introduction. g i

1 Also known as third generation rights o solidarity sights. See above Introduction. Also Sce
I Alston, 'The Commission on Human Rights'in P Alston [ed), above n. 7, 3t p- 1583, .
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and nineteenth-cennmy dassical human
Declaration of the Rights of Man, the
rights to liberty, equality and fraternity. !

rights contained in the cightecnsh
riphts documents; like the Trench
Universal Declaration thrives on the

Th laration provides a comprehensive sct of civil and poliveal cighis.
These rights, also known as first generation rights, include the right to

ality, to life, to an cffective remedy by national tribunals, to faic teial,

1 of assembly, opinion and expression, and thought, conscience

The Declaration condemns torture and slavery and prohibits
vacy, family, home or correspondence. The

cqu
to freedon
and religion.
arbitrary inrcrfcrcncc'wi(m
Declaration also contains certain civil and political rights which have
remained controversial. One example is the right to property. The right to
[ property, although included in Article 17 of the UDHR, could not be provided
for cither in the [CCPR (1966) Of/i_l‘} the ICESCR (1966).'%. Another example
is thac of the right to seck asylum 1Y
In addition to the aforementioned civil and
contains a number of social, ccanomic and cultural rights. These rights, alsa
referred to as sccond generarion rights, include the right to social security, to
work, 1o rest and leisure and the right to education. The right 0 cultural life
is accorded by Article 27. Article 28 takes a broad approach and provides for
the third generation rights of a suitable international order and the right to
peace. According to this Article, cveryone is entided to a social and inter-
rights and freedoms see forth in this Declaration

political rights, the Declaration

national order in which the
can be fully realised.
__his cataloguing of rights in a single document appears even more remark-
able when considered in light of the great consensus showed in adopting the
dommcm.i\’nrious reasons for such a consensus <an be put forward, some
more obvidus than others. First and most importantly, it was relatively casy to
find acceprance among UN States because of the belief that the Declaration,
1s 1 General Assembly Resolution, was a non-bi ing_insieement: !
International consensus would have been much harder had State representa-
tives been faced with the prospect of accepting lepally binding obligations.
aration, there were far fewer mem-

Second, at the time of adoption of the Dec!
mon ground. As we shall

ber States, making it relatively more casy to find com

be considering, poo ¢ adoption of the Declaration rapid changes in

(o the Decalogue for Six Billion Tersons:

1 See P Marks, "From the “Single Confused Page”™
in the French Revolution' 20 1RQ

The Roots of the Universal Declaration of Human Rights
(1998) <59, ‘

11 ¢ Kravse and G. Afredsson,
359-378.

13 BB, Lillich, 'Civil Rights"in T. Meron (ed.),
Palicy Teanes (Oxlord: Clareadon Press) 1984,
G. Alfredsson and A. Eide (edsh, "5":.’,‘."-",’ 1,27
14 Sehwelb, above n. 1, at p. 218 ol

“Arricle 17" in G. Alfeedsson and A. Eide {eds), abare n. 1, pp.

IHauman Rights in Lternational Laws: Legal and
115-170 ar p. 152; M. Kjarum, *Article 147 in
9-295 at p. 2835,
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global political geography took place. The formee colonics emerged as new
Seates and did nor share the same prioritics and claims of the founder mem-
ber States. Finally, a range of strategies was adopted by the drafters to achieve

ave the Declaration adopted by the international community,

consensus and h
he exclusion of controversial

Pointing to these surateqics, 5a

mnoy mentions t
nd the use of gcncr:aliscd and vague terminology.”

issucs a

NATURE OF OBLIGATIONS AND RELEVANCE FOR HUMAN
RIGHTS PRACTITIONER

As already indicaced, the Declaration was adapted by General Assembly
Reselution 217 (1D and was not intended to be Jegally binding. The intention
of those who drafted the Declaration was to provide guidelines which States
Thus according to Mrs Llcanor Toosevelt, the
Chairman of the Human Rights Commission, ‘it (the D_cd:lration] is not, and
does not purport to be a statement of law or of legal obligation’; it 1s instead
achievement for all peoples of all nations’. Given the
aracter of the Declaration, the immediate question
ation of this instrument. The

would aim 1o achieve.

‘2 common standard of

prima [acic non-binding ch
ractical relevance of consider
at, despite the intention being to dralt

¢ provisions of the Declaration

arises as to the p
most direct answer to this quesuon is th

guidelines, uver a period of time the substantiv
all States. The binding authority derives from sources

have become binding on
described belaw,

UDHR as an authoritative interpretation of the Charter

an rights. After the enforcement of the
Charter, it was intended that a derailed bill of rights would provide an
explanation as to the definition of human rights. As the first part of such a
Bill, the Declaration is arguably an authoritative interpretation of the mean-

{ within the United Nations Charter. This

ing of human rights as prescribec
argument is substantiated both from the travanx préparatoires of the
e preamble to the Declaration makes rel-

Declaration and from its (ext
crence to Articles 55 and 56 of the United Nations Charrter. As one leading
relecences can lead to the argument that

authority has pointed out such
ersal Declacation is effeerively incorporated

" \'yz’c’nitcd Nations Charter, while making references 10 human rights does
ot its

elf provide a catalogue of hum

‘cach right contained in the Univ

into the Charter'.1¢

14 A Samnoy, “The Origins of the Universal Declaration of
A, Eide [eds), abore n. 1, 3-22 atp. 14,
16 See N5 Rodley, The Treatment ©
Clarendoa Press) 1999, p. 63

Human Rights' in G- Alfredsson and

f'l‘r:sv.u.'.'rs in International Law, 2nd edn {O‘;qford:

A
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During the deadiing stages of the Declar. on, cepresentanives of a .imberof
States treated the Declaration as a decument inte: preting human righes prosi-
sions of the Charter. The Chinese representative was of the view that, while the
United Nations Charter placed member States under an obligation to observe
human rights, the Universal Declaration ‘stated these rights cxplicidy’.t’
According to Professor Réne Cassin of France, a member of the Commission
and the Drafting Commitree, the Universal Declaration *could be considered as
an authoritative interpretation of the Charter.!8 Similarly the Chilean repre-

centative remarked that 'violations by any State of the rights enumerated in the
19

Declaration would mean violation of the principles of the United Nadons.””.

Among the Islamic States, the Egyptian representative took the view that the
Declaration was an ‘authoritative interpretation of the [UN] Charter’,29 sup-
ported by the Syrian and Pakistan delegates. Ironically, it was the concern that
the non-binding General Assembly Resolution might in fact come to have bind-
ing effeet (through its recognition as an authoritative interpretation of the UN
Charter’s human rights provisions) that produced substantial disquict on the
part of South Africa, leading ultimately to its abstention from the vote.?!

UDHR as part of customary international law

A significant proportion of this book deals with human rights teeatics, such as
the ICCPR,?2 the ICESCR,? the ECHR,* and the AFCHPR.?® As we saw in
Chaprter 1, treatics arc legally binding obligations undertaken by State par-

ties.26 However, treaty law represents one aspect, albeita significant one, of.
the international law-making process. We have also noted that other sources
of international law include international customary Jaw and general prin-
ciples of law. International custemary law, which binds all Stazes, consists of

two key ingredients: State practice and the conviction that such practics

amounts to law (opinio juris).2’
17 Cited in Humphrey, above n. 2, at p. 50.

" 1bid. p. 1. '

12 A/CISR 91 97

0 UN Doc. A/C.3/5R 92 at 12, See D.E. Arzr, “The Application of International Homan Rights
Law in Islamic Srates’ 12 HRQ (1990) 202 at pp. 215-216.

M See Humphrey, above n. 2, at pp. 32-33.
1 Adopted ar New York, 16 December 1966, Entered into force 23 March 1976, GA Res.
2200A (XX1) UN Doc. /6116 (1966) 999 UNTS, 171; 6 L LML (1967) 368,

1 Adopied at New York, 16 December 1966. Fntered into force 3 January 1976, GA Res. 22004
(XXI) UN Doc. A/6316 (1966) 993 UN.T.S. 3 6 1LL.M. (1967) 360,

34 Signed at Rome, 4 Navember 1950, Entered into force 3 Seprember 1933 213 UNTS. 220

ETS. 8.
B Adopted on 27 June 1981, Entered into force 21 October 1986. OAU Do, CANLEG/E7/3
Rev. 5,21 LLAL (1982) §5.

t Sec above Chapier 1.

i 1bid.
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‘4 . o . .

In the light of existing State practices it can be strongly argued that a vast
majority of the provisions of the Declaration now represent customary inter-
national law.28 There is overwhelming evidence of State practice, with the

cequisite opinic juris, to confirm the customary binding nature of many of
the provisions of the Declaration 2 Such evidence can be derived from its
constant reaffirmation by the General Assembli™ According to one source,
i the first twenty-one years after its adoption, the Declaration was cited no
fewer than seventy-five times by the General Assembly, an exercise that has
remained prevalent in the subsequent human rights activities of the
Assembly. 3 There is also a consistent referral to the Universal Declaration in
international Tnstruments, in bilateral agreements’? and multilateral human
rights treaties.?® In the context of multilateral human rights treaties it is
important to note that the International Covenants and three regional human

rights treaties make specific reference to the Declagation \In his consideration,
Professor Brownlie poin[s‘to the Final Act of [hc@kycncc on Security and
Cooperation in Lurope,’* and the Proclamation of Tehran®S wheseby States
express their intention to follow the principles of the Universal Declaration on
Human Rights39 To this one could add the Vienna Declaration and
Programme of Action, which was adopted by a consensus of representatives

¥ According to one authority ‘the Universal Declaration is the ius constituendum of the United
Nations Charter to the term “human rights™ and most of the intecnational lawyers support the
opinion that its principles are cusAmmaryAig:_g:_(nﬁa_t_i_qn,ll law'. H-J. Heintze, ‘The UN Convention
and the Nerwork of International Human Rights Protection by the United Nardons™ in
M. Freeman and D Veerman {eds), Ideologies of Children's Rights (Dordrecht: Martinus Nijhoff
Publishers) 1992, 71-78, at p. 72.

17 Gee e.g. the Preambles to Eurapean Convention on Human Rights {1950} and the African
Charter on Human and People’s Rights {1981).

30 §ee the Colonial Declaration, which provides ‘All States shall observe faichfully and strictly the
provisions of the Charter of the United Nations, Universal Declaration of Human Rights and the
present Declaration®. GA Resolution 1514 (XV) 1960,

31 5. Bleicher, “The Legal Significance of Re-citation of General Assembly Resolutions’ 63 AJIL
(1969) 444 at p. 449; T.J.M. Zuijdwijk, above n. 6, at p. 101.

)2 See e.p. the Franco-Tunisian Convention (1955) UNYBH (1935) 340, at p. 342

3 §ee AH. Robertson and J.G. Merrills, Human Rights in the World: An Introduction to the
Stady of International Protection of Human Rights, 4th. edn., (Manchester: Manchester University
Press) 1996, p. 29; ]. Humphrey, ‘The International Bill of Rights: Scope and Implementation” 17
Williant and Mary Latw Review (1975) §27; Humphrey, above n. 1, at pp. 28-29.

1 See the Final Act of the Conlference on Security and Cooperation in Eutope, Adopied by the
Conference on Security and Co-operation in Lurope at Helsinki, August 1, 1975. Reprinted in 14
LL.M (1975) 1292. Discussed below Chaprer 7. '
35 S§ee the Proclamation of Tehran, The Final Act of the United Nations Conference or Human
Rights, Tehean, 22 April-13 May, 1968, UN Doc. A/CONE 3241 (Mew York: Unired Nations)
E. 68, XIV. 2.

31 Brownlie (ed.), Basic Documents on Human Rights, 2nd edn {Oxford: Clarendon Press)
1981, p. 21,

.\/
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from 171 States.’” In addition to containing numerous references to the
Universal Declaration, it emphasises

‘Ihat the Universal Declaration of Human Rights, which constitules a common
standard of achievement for all peoples and all nations, is the source of inspira-
tion and has been the basis for the United Nations in making advances in standard
setting as contained in the existing international human rights instruments, in
partcular the International Covenant on Civil and Political Rights and the
International Covenant of Economic, Social and Culiural Rights.?®

Further recognition by States of the binding nature of the Declaration found
in the replication of its pravisions in their national constitutions or in referrals
(6 it in their constitutional documents.3® National and international tribunals
have also relied upon the Declaration, treating it as a binding document. ¢

While endorsing the customary value of many of the rights contained in the
Declaration, at the same time some caution is recommended. As we shall see
during the course of this study, not all rights contained in the Universal
Declaration have generated a sufficient degree of consensus to be recognised
as binding in customary law. There is debate about the legal value and
content of a number of rights, in particular of economic, social and cultural
rights.'! Thus questions have been raised about the legal and juridical value
of such rights as the right to rest and leisure, the right to a decent standard of
living. and the right to participate in the cultural life of the community, In the
light of divisions it is sensible to take account of the views of one leading
anthority when he writes it must not be assumed without more that any and
every human right referred to [in UDHR] is part of customary international

Jaw'. 2

37 Viewna Declaration and Progranine of Action (New York: United Nations Department ol
Public Information) 1993, Adopted by the United Nations World Conlerence on Human Rights,

235 June 1993,

¥ ]bic. Preamble to the Declaration.
39 See 2 g, the Constitution of Bosnia and Herzegovina [1993).

W0 See 2. United States Diplomuatic and Consular Staff in Tel:ran (United States of Averica v.
Jran), Judgment 24 May 1980, (1980) IC) Reports 3, where the International Court notes
“Wrongfully 1o deprive human beings of their freedom and 1o subject them to physical constraint
in conditions of hardship is in itself manifestly incompatible with ... the fundamental principles
enuncisted in the Universal Declaration of Human Righis® ibid. para 91. Commenting on the
Tehran case, Professor Rodley, makes the valid point that '(a] more natural interpretation is that
the Court was simply stating that the Declaration as a whole sropounds fundamental principles
recognised by general international law® N.S. Rodley, ‘Human Rights and Humanitarian
Interveation: The Case Law of the Warld Court’ 38 ICLQ (19591 321 at p. 326. See also Fildrtiga
v. Peviz-lrala 630 F. 2d 876 (1980} 19 LL.M (1980) 966. US Circuit Court of Appeals, 2nd
Circuit.

i See below Chaprer §.

42 Tharnberry, baternational Law and the Rights of M

1991, p. 322.

inorities (Oxford: Clarendon Press)
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UDHR binding states with its jus cogens character

The chapters in the book confirm that a number of the rights contained in the
UDHR have become so firmly established in international law that they arce
now treated as having a jus cogens character. We have already noted that no
spcciﬁc:\tion has been provided on the norms forming Jus cogens. At the same
lime scveral of the fundamental rights enunciated in the Declaration, such as
the right to equality (Article 2), right to life, liberty and security (Article 3),
freedom from slavery or servitude (Article 4), freedom from torture or cruel,
inhuman or degrading treatment or punishment (Article 5), the right 1o a fair
trial (Article 10), the presumption of innocence and the prohibition of retroac-
tive criminal law (Article 11), represents aspects of the norm of jus cogerns.
The existence of such substantial affirmation of the rights has led many
commentators to take the position that the normative provisions of the
Declaration form part of jus cogens, and thereby bind all Smtcs."f} As this
book analyses in detail, the fundamental rights of the Declaration now form
part and parcel of every human rights instrument. It is well established that it
is not possible to derogate from these rights. At the same time, a number of
rights arc arguably not even part of customary law and categorising those as
part of the jus cogens would be inaccurate. There is significant debate on the
customary position not only on economic, social and cultural rights such as
thie right to social security (Article 22), right to rest and leisure (Article 24),
right to a decent standard of living (Article 25), and right to participate in cul-
wural life (Article 27) but also on civil and political rights which include the
right to seck asylum (Article 14) and upon the various facets of the right to
freedom of thought, conscience and religion (Article 18).44° '

3 See M.S. McDougal, H.D. Lasswell and L-C. Chen. Human Rights and World Public Order:
“The Basic Policies of an International Law: of Hemar Dignity (New Haven and London: Yale
University Press) 1980, p. 64.

44 Gee below Chapters 10 and 11,
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INTERNATIONAL COVENANT
ON CIVIL AND POLITICAL
RIGHTS!

INTRODUCTION

After the adoption of the Universal Declaration of Human Rights (UDHR),*

the next stage was to establish legally binding principles on international

human rights. In its Resolution 2178 and E(II1) of 10 December 1948, the
General Assembly, through the ECOS0C, requested the Human Right
Commission to continue to give priority to the drafting of the International
Covenant and measures of implementation.? Originally it had been intended
to draft a single Covenant covering all the fundamental rights. However, with
the onset of the cold war and the rise of new nation States {with their own

priorities) it became impossible to incorporate all the rights within one

1S, Joseph, J. Schulrz and M. Castan, The Intern
Cases and Material and Commentary (Oxford:
Human Rights Committee: Its Role in the Development of the Internationd
and Palitical Rights (Oxford: Clarendon Press) 1991; D.J. Harris and S. Joseph (eds), The
litical Rights and United Kingdom Law {Oxford:
Clarendon Press) 1995; M. Nowak, U.N. Covenani on Civil and Political Rights: CCPR
Commentary (Kehl: Arlington: N.P. Enpel) 1993; M.J. Bossuyt, Guide to the ‘Travaux
Préparatoires’ of the International Cuvenant on Cital and Political Rights (Dordrechr: Martinus
Nijhoff Publishers) 1987; PR, Ghandhi, The Human Rights Commiitce and the Right of
and Practice {Aldershot: Ashgate Publishing Lid.) 1998; D.J.
on: Sweet and Maxwell) 1998,
Law, Polities,

stional Covenant on Cival and Political Rights:
Clarendon Press) 2000; D. McGoldrick, The
{ Covenant on Civil

International Covenant on Civil and Po

Individial Commumication: Law

Harris, Cases and Materials on International Law, Sth edn (Lond

pp. 624-764; H.]. Steiner and P. Alston, International Hiuman Rights in Context

Morals: Text and Materials, 2nd edn (Oxford: Clarendon Press) 2000, pp. 392-704.
-1 10 December 1948, UN GA Res. 217 A(ll), UN Doc. AJS10 at 71 (1948).

¥ Ghandhi, above n. 1, at p. 3.
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document. The western States put emphasis on civil and political rights
whereas the focus of the socialist and newly indépendent States was on
cconomic, social and culwral rights and the right to sclf-determination.
There were divisions-and difficulties around having civil and political rights
alongside economic, social and cultural rights, within the text of a single
treaty. Those in favour of a single covenant argued that:

human rights could nat be clearly divided into different categories, nor could
they be so classified as to represent a hierarchy of values. All rights should be
promaoted and protected at the same time. Without economic, social and cultural
rights, civil and political rights might be purely nominal in character; without
civil and political rights, economic, social and cultural rights could not be

ensured.?

However, the opposing camp prioritised civil and political rights as more
significant. They also pointed to the progressive nature of the social and
economic rights, some even doubting that they were rights in the true sense.
A critical issuc related to the implementation mechanism. While it was
thought possible to set up a scheme to implement civil and political rights, the
same was not thought to be feasible for social and economic rights.b

(it was ultimately decided to have two different treatics, one covering
' &E{ i-marily civil and political rights (i.c. ICCPR)” and the other economic, social |~
‘D"// 4 cultural rights (i.c. ICESCR).® As we shall analyse in detail, although some
/7 rights contained within these treatics overlap, there are nevertheless substantial
7" differences in the content, nature of obligations and the implementation mech-

anisms. Fhe ICCPR and the ICESCR were approved by the Third Committee

of the General Assembly in December 1966. Each Covenant_required 35

ratifications and both came into force in 1976. The Optional Protocol was

approved in 1966 and required 10 ratifications. As of 31 March 2002, there
were 148 States parties to the ICCPR. In addition, 101 States have made dec-
larations pursuant to the First Optional Protocol to the ICCPR. The Second

Optional Protocol, aimed at the Abolition of the Death Penalty, was adopted

4 See Steiner and Alston {eds), above n. 1, at p. 139,

$ Annotations on the Text of the Dralt [nternational Covenanrs on Human Rights, UN
Dac, Af2929 (1955), 7 para. 8. : :

¢ McGoldrick, above n. 1, at pp. 11-13; for a consideration of implementation mechaaism in the
Covenants see J.Th. Moller, “The Right to Petition: General Assembly Resolution 217B" in
G. Alfredsson and A. Eide, ‘Introduction” in G, Alfredsson and A. Eide (cds), The Universal
Declaration of Huwnan Rights: A Common Standard of Achievement (The Hague: Martinus
Nijholf Publishers) 1999, pp. 653-639.

7 Adopted at New York, 16 December, 1966. Entered into force 23 March 1976, GA Res. 2200A
(XX1) UN Doc. A/6316 (1966) 999 UN.T.S. 171; 6 LL.M. (1967) 368.

8 Adopted at New York, 16 December, 1966. Entered into force 3 January 1976, GA Res. 22007
{XXI) UN Doc. A/6316 (1966) 993 UN.T.S. 3; 6 L.L.M. (1967) 360.



! The International Bill of Rights

and opened for signature, accession ot ratification on 15 December 1989.7 ¥+
bl J /

came into operation on 11 July 1991. There are currently 46 States parties 10
this Protocol. The ICCPR consists of a preamble and 53 articles, which are
divided into cight parts. The ICCPR consists of the following rights:

Article 1 The right to self-determination

Article 6 The right 1o life

Article 7 Freedom from torture or cruel, inhuman or deprading treatment of
punishment

Article 8 Freedom from slavery and the slave trade

Article 9 The right to liberty and security

Article 10 The right of detained persons to be treated with humanity

Article 11 Freedom from imprisonment far debr

Article 12 Freedom of movement and choice of residence

Article 13 Freedom of aliens from arbitrary expulsion

Article 14 Right to a fair trial

Article 15 Prohibition against retroactivity of criminal law

Article 16 Right to recognition everywhere as a person before the law

Article 17 Right to privacy for every individual

Article 18 Right of freedom of thought, conscience and religion

Article 19 Right of opinion and expression

Article 20 Prohibition of propaganda for war and of incitement to national,
racial or religious hatred

Article 21 Right of peaceful assembly

Article 22 Freedom of association

Article 23 Right to marey and found a family

Article 24 Rights of the child

Article 25 Palitical rights

Article 26 Equality before the law

Article 27 Rights of persons belonging to minonties

are covered by UDHR or othee inter-

national and regional human rights treaties. However, unlike the UDHR, the

JCCPR does not accord protection to the right to property (covered by UDHR

and ECHR First Protocol).'? For the most part the ICCPR grants rights to all

individuals who are within the territorics of state parties and are subject to

their jurisdiction, regardless of their constitutional or political status. Thus the
refugees and illegal immigrants. The
“all persons” in relation toa majority

The ICCPR has many rights which

protection covers nationals, aliens,
reference in the ICCPR to ‘everyone” or

' Annex to GA Res, 447128, Reprinted in 2
Abolition of Death Penalty in International Law,
Press) 1997,

IV See Chapters 3 and 6 respectively.
into force 18 May 1954, ETS 2.

9 LM (19901 1464. Sce generally W, Schabus, The
2nd edn (Cambridge: Cambridge University

ECHR, First Protocol (adopted 20 March 1952) entered
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of rights confirms this view.'! In order to ensure the rights within the
Covenant, States parties undertake to provide for an cffective remedy, by
competent and judicial authoritics, and to ensurc the enforcement of these

n a8 b
remedics by competent authorities.!

THE INTERNATIONAL COVENANTS AND THE RIGHT TO
SELF-DETERMINATION!?

Both the ICCPR and the ICESCR begin with identical provisions on the right
(o self-determination. Article 1 of the Covenants provides that

(1) All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social
and cultural development.

(2) All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international
economic ce-operation, based upon the principle of mutual benefit, and
international law. [n no case may a people be deprived of its own means of
subsistence.

{3) The States Parties to the present Covenant. including those having responsibil-
ity for the administration of Non-Self-Governing and Trust Territories, shall
promote the realization of the right of self-determination, and shall respect that
right, in conformity with the provisions of the Charter of the United Nations.

Self-determination is a difficule right to define in international law and there
is significant controversy as to the exact parameters of this right. The imple-
mentation of the right to self-determination has also raised controversy and
‘debate. In the drafting process, several States questioned the value of this right
in the post-colonial world. Many States were particularly concerned that
minority groups within independent States may use this right as a basis of
their claim to secession. In its General Comment, the Human Rights

1" McGoldrick, above n. 1, at pp. 20-21.

2 Article 2(3).

U See R. McCorquodale, “The Right of Self-Determination” in Harris and Joseph (eds), above
n. 1, pp. 91-119; A. Cassese, Self-Deterniination of Peoples: A Legal Reappraisal {Cambridge:
Cambridge University Press) 1995; H. Hannum, Autonomy, Sovereignty and Self-Determiation:
The Accommadation of Conflicting Rights (Philadelphia: University of Pennsylvania Press) 1990;
C. Tomuschat {ed.), Modern Law of Self-Determination {Dordreche: Martinus Nijholf Publishers)
1993; H. Haonnum, ‘Rethinking Self-Determinarion® 34 VaJIL (1993) 1; M. Koskenniemi,
National Sell-Determination Today: Probilems of Legal Theory and Practice” 43 1CLQ (1994)
141; V.P, Nanda, ‘Self-Deteemination in lnternational Law: The Tragic Tale of Twe Cities -
Islamabad (West Pakistan) and Dacca (East Pakistan)’ 66 AJIL (1972) 321; E. Suzuki, *Self-
Determination and World Public Order: Community Response to Terrirorial Separation” 16
\uIL (1976) 779; I Thornberey, ‘Self-Determination. MMinorities, Human Rights: A Review of
International Instruments' 38 ICLQO (1989) §67; R. White, ‘Self-Determination: Time for a
Reassessment' 28 NILR (1981) 147. For further analysis see below Chapter 12.
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Committee (the committee in charge of implementing the Covenant) has been
assertive and has advocated a continuing obligation to advance the right to
celf-determination.!® At the same time the Committee has shown a lack of sat-
isfaction in the coverage of this right in State reports. The Committee notes:

Although the reporting obligations of all States parties include article 1, only some
reparts give detailed explanations regarding cach of its paragraphs. The
Committee has noted that many of them completely ignore article 1, provide inad-
equarte information in regard to it or confine themselves to a reference to election
laws. The Committee considers it highly desirable that States parties”™ reports
<hould contain information on each paragraph of article 1.1

It has urged States parties to present their constitutional and political
processes which allow for the exercise of this right to sclf-determination.'® On
the other hand, it seems certain that violations of Article 1 cannot be the sub-
jcct of a complaint under the First Optional Protocol.’ In a number of cases
the Human Rights Committee has taken the position that as a right belonging
to peoples, it is not open to individuals to claim to be victims of the violation
of the right to sclf-determination.'® Equally, rescevations have been entered
upon the Article. India, at the time of its ratification, entered a reservation to

Article 1 according to which:

The Government of the Republic of India declares that the words the ‘right of sclf-
determination’ appearing in this Article apply only to the peoples under the foreign
domimarion and that these words do not apply to sovereign indepenclent States or
1o a section of a people or nation — which is the essence of national inteprity.’?

GENERAL NATURE OF OBLIGATIONS®?

Articles 25 of both the Covenants constitute Part 11, containing in each
instance an undertaking to respect or to take steps 1o secure progressively the

I* The Right to Self-determinanon of Peoples (Arr. 1) 13/04/84. CCPR General Comment 12.
(General Comments) para 3.

13 Ibll'.

& Jhid. para 4,

175 Lewis-Anthony,
UN Svstem” in H. Hannum (ed.), Guide to Internationa

York: Transnational Publishers) 1993, 41-39, ac p. 44.
8 See Lubicon Lalke Band v. Camads, Communication No, 16571934 126 March 1990), U.X.

Doc. Supp. No. 40 {A/45/40) at 1 (19901, Also see General Comment 23(30) Article 27, U.N. Doc.

CCPRIC/21/Rev. VAdd.S (1994) ar para 3.1
¥ UN Centre for Human Rights, Human Rights: Status of International Instruments (1287) 9

UN Sales No. E.87.XIV.2.
20 See Joseph, Schuliz and Castan, above n. I atpp. 3-29; McGoldrick, above n. 1, at pp. 3

D. Harris, *The International Covenant on Civil and Political Rights and the UK" in D.]. Harris
and S. Joseph (eds), above n. 1, pp. 1-67.

Treaty-Based Procedures for Making | luman Rights Complaints within the
| Human Rights Practice, 3rd edn (New

—-13;
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substantive rights which follow in Part III together with certain other pro-
visions. According to Article 2(1) of the ICCPR ‘each State Party undertakes
to respect and to ensure to allow individuals within its territory and subject to
its jurisdiction the rights recognised in the present Covenant’.

While there is an obligation undertaken by States to ‘respect and to ensure
rights recognised in the Covenant’ there is no obligation to incorporate the
treaty into domestic law.?! The Human Rights Committee has tricd to inves-
tigate the exact status which the Covenant has in relation to the constitutional
regimes of States partics. In elaborating the provisions of this article, the

Committee has noted that, in order to ensure the rights, States are under an

obligation to undertake positive and specific action/In its General Comment,
the Committee considered it:

necessary to draw the attention of States parties to the fact that the obligation
under the Covenant is not confined to the respect of human rights, but that States
p;rtics have also undertaken to ensure the enjoyment of these rights to all indi-
viduals under their jurisdiction. This aspect calls for specific activities by the States
partics to enable individuals to enjoy their rights. This is obvious in a number of
articles (e.g. article 3 [on the equal rights between men and women ta the enjoy-
ment of the rights] in the ICCPR) but in principle this undertaking relates to all

rights set forth in the Covenant.??

%Liclc 2(2) provides that the States partics undertake to guarantee that
A R )

the riphts enunciated in the present Covenant will be exercised without dis-
crimination of any kind as to race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.??
Equality upon the basis of gender is also an issue addressed in Article 3
according to which States parties undertake to ensure the equal rights of
men and women to the enjoyment of all civil and political rights set forth in
the present Covcnanr.[;l}’r__ticlc 4 is a provision permitting State parties to
make derogations from the ICCPR ‘in time of public emergency which
threatens the life of the nations’. The capacity to make derogations is,
however, limited to ‘strict exigencies of the situation’.2* No derogations are
permissible from Articles 6, 7, 8 (paras 1 and 2), 11, 15, 16 and I‘S'fThc
scope of derogation has also been narrowly construed by the Committee

21 §ee ICCPR General Comment No: 3 Implementation at the National Level (Article 2) 31/07/81
13th Sess., 1981, para 1. Several States parties, including the United Kingdom have not incorp-
orated the ICCPR in their domestic laws. For the United Kingdom's position see R. Higgins, “The
Role of Domestic Courts in the Enforcement of International Human Righes: The United Kingdom’
in B, Conforti and E. Francioni (cds), Enforcing International Himan Rights in Damestic Courts
(The Hague: Maritnus Nijhoff Publishers) 1997, pp- 37-58.
2 General Comment 3 (13), Doc. Af36/40, p. 108.
3 For further elaboration of the Committec on the Article see Lquality of Rights between Men
:‘ndA\\'-"orncn (Acticle 3) 29/03/2000 General Comment No: 28 CCPR/C/Z1/Rev. 1/Add 10.

rticle 4(1).

A

[
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and it retains the ultimate discretion in construing whether a particular
derogation satisfies the requirement.?’

ANALYSIS OF SUBSTANTIVE RIGHTS

The right to life, prohibition of torture and the issues concerning capital
punishment 26

he right to life, contained in Article 6, represents the most fundamental of all
human rights.27 It has been protected by all international and regional human
rights instruments.?® According to Article 6(1) *Every human being has the
inherent right to life. This right shall be protected by law. No one shall be arbi-
trarily deprived of life.” The Committee has pronounced it as the supreme
rightyand the provisions of the treaty establish firmly that no derogations are
permissible from this right.? Article 6 does not provide an absolute prohib-
ition of taking life but only ‘arbitrary” deprivation of life, which raises ques-
tions about the nature and scope of the right to life. According to Professor
Shestack:

Surelv the right to life guaranteed by Article 6(1} of [ICCPR] would seem to be so
hasic as 10 be considered absolute. Yet Article 6(1) only offers protection against

% General Comment No: 5 Derogation of Rights (Article 4) {13ch Sess., 1981) 3170781, The
Commitee has taken the view that ‘measures taken under article 4 are of an exceprional and tem-
porary nature and may only last as long as the life of the nation concerned is threatened and thar,
impoctant, particularly

in times of emergency, the protection of human rights becomes all the more
Iso considers that it is

those rights from which no derogations can be made. The Committee a
equally imporrant for States parnies. in tines of public emergency, to inforn the other States par-
ties of the nature and extent of the derogations they have made and of the reasons therefore and,
furcher, 1o fulfil their reporting obligations under article 40 of the Covenant by mdicoung che
satare and extent of each richt derogated from together with the relevant documentation’. Ibid.
para 3. See also See R. Higgins, "Derogations under Human Rights Treaties' 48 BYIL (1976-77)
281 ar p. 281; A. Kiss, ‘Permissible Limitations on Righes® in L. Henkin (ed.), The Iuternational
Bill of Raghts: The Covenant o Caal and Political Rights (New York: Columbia University 'ress)
1981, pp. 290-310.

% See WP Gromley, “The Right ro Life and the Rule of Non-Derogability: Peremprory Norms
Ramcharan led.), The Right to Life i International Law (Dordrechn:
Treatment of Prisoners in
“The Right 1o Life’ in

and Jus Cogens” in B.G.
Martinus Nijhoff Publishers) 1983, pp. 120-159; N.S. Rodley, The
Internstiond Lawe, 2nd edn 1Oxford: Clarendon Press) 1999; S. Joseph,
1., Harris and S. Joseph teds), above n. 1, pp 153-183; Joseph, Schultz and Castan. aboven. |,
at pp. 108-243.

Y, Dinstein, “The Right o Life, Physical Integrity and Liberty” in L. Henkin (cd.), above n. 25,
pp. 114=137; P Sieghare, The Lawful Rights of Mankind: An Introduction to the Internetional
Legal Code of Himan Rights {Oxford: Clarendon Press) 1983, p. 107.

% See Article 3 UDHR; Article 2 ECHR; Arricle | UDHR, Article 4 ACHR; Article 4 AFCHPR,
M See Article 4(2) ICCPR; General Comment No: 6; also see General Comment No: 14, Nuclear
Weapons and the Right to Life (Article 6) {23rd Scss.) 1984, para 1.
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‘arbitrary’ deprivation of life. What is the effect of this qualification on the nature

of the rights involved?*©

Some elaboration has been provided by the Committee on the meaning of
‘arbitrary’. In Guerrero v. Columbia’! (also referred to as the Camargo
casc), the Colombian police had raided a house in which they believed a kid-
napped person was being detained. The kidnapped person was not found in
the house. However, the police waited for the suspected kidnappers and
seven individuals, who were not proved to be connected with the kidnap,
were shot withoutr warning on their arrival at the house. The forensic evi-
dence repudiated initial police claims that the deceased persons had died
while resisting arrest. On the contrary, forensic evidence was produced con-
firming that the individuals concerned had been shor from point-blank
range and without any warning. They had also been shot down at varying
intervals. Guerrero, the victuim herself, had been shot several times after she
had died of a heare artack.?? The police action was justified by the State
because of a Legislative Decree No. 0070. This decree provided the
Colombian police with a defence to any criminal charge ‘in the course of
operations planned with the object of preventing and curbing kidnapping'?3
for so long as the national territory remained ‘in a state of siege’. 3 The
Committee found thac the police in this incident could not justify their
action on the basis of the national legislation. According to the Committee,
the police action had resulted in arbitrary deprivation of life violating
Article 6 of the ICCPR. In the Guerrero case the Committee, while expand-
ing on the concept of ‘arbitrary’, noted that the mere fact that the taking of

- life is lawful under national law does not by itsclf prevent it from being

‘arbitrary’. In its views the Committee implies that there are limited excep-
tions to the right to life (that is self-defence, arrest and the prevention of
escape) applicable in nationl and international law.??

30 ] Shestack, ‘The Jurisprudence of Human Rights' in T. Meron (ed.), Human Rights in
International Lare: Legal and Policy Issiees (Oxford: Clarendon Press) 1984, 69-113 at p. 71,
M Husband of Maria Fanny Suarez de Guerrero v, Colonibio, Communication No. R.11/45
(5 February 1979), UN Doc. Supp. No. 40 (A/37H0) at 137 (1982).

3 The Committee’s decision on the issue of causing Guerrcro’s death remains unclear. See
McGoldrick, above n. 1. at p. 341.

3 The Decree Doc. AJ37/40, 137, paras. 1.4, 7.1, 7.2,

3 1fid. para 1.5.

3 The same exceptions to right to life are provided in other instruments see e.g. ECHR Article
2(2); see Rodley, above n. 26, at pp. 181-184: also see Harris, above n. 1, at p. 654. For expos-
ition of the meaning of "Arbitcary” as used in Acticle 4(1) see the Inter-American Commission on
Human Rights repart in Case 10.559 (Peru) 136 at pp. 147-145. The case is discussed by
S. Davidson, *“The Civil and Political Rights Protected in the Inter-American Human Rights
System® in D.J. Harris and S. Livingstone {edss, The liter-American: System of Hwonan Rights
(Oxford: Clarendon Press) 1998, 213-288, at p. 218,
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‘/lm;aemm-mﬂ?m and Others v. Suriname, % the State attempted to jus-

tify the execution of 15 individuals on the basis that the men were killed while
trying to escape after an unsuccessful coup attempt. The Committee in the
absence of adequate evidence provided by the State found a violation of
Article 6. The Committee took the view that:

-

it was evident from the facts thar fifreen prominent persons had lost their lives as
a result of deliberate action by the military police that the deprivatien of life was
intentional. The state parry has failed to submit any evidence proving that these

persons were shot while trying to cscn%

The Committee has also found violations of Article 6 where capiral pun-
ishment has been imposed in absentia,?® or has been imposed in a discrimin-
atory or arbitrary manner in conjunction with a breach of the right to fair
trial,? or there has been a failure by the State to inform the victim of an
appeal hearing uniil after it had been conducted,'® or the manner of exccution
is inhuman or degrading.*Yrticle 6 does not abolish capital punishment but
provides that: 7 o

[i]n Countries which have not abolished the death penalty, sentence of death may
be imposed only for the most serious crimes in accordance with the law in force
at the time of the commission of the crime. ... This penalty can only be carried out
pursuant to a final judgment rendered by a competent cuuy

lssues surrounding capital punishment have been and continue to be complex;
we will address them shortly. In so far as other aspects of the right to life are
concerned, no specific guidelines are provided as to the points in nime at which
life terminates or commences. Abortion per <e is not contrary to the provisions
of the ICCPR and attempts to incorporate a prohibition on abortion proved
unsuccessful.*2 Similarly, from the jurisprudence of the Committee, it would

K. Baboerame-Adbing and [ Kamperveen et al. « Suriname, Communication Nos. 146/1983
and 148-34/1983, UN Doc. CCPR/C/21MITAGN9%3 (1984), UN. Doc. CCPRCOP2 AT 5

{1290), para. 6.3.

37 Para 14.1.

B Daniel Monguya Mbenge v. Zaire, Communicanon No. 16/1977 (8 Scptember 1977), U.N,
Duoc. Supp. No. 40 (A/38/40) ar 134 (1983).
2 favdell Richards v. Jamaica, Communication No. 333/1993, UN Doc. CCPR/C/39/DIS35/1993
(31 March 1997), paras 7.2, 7.5 Earl Prate and 1in Morgan v, Jamaica, Commumeation No.
21071986 and 225/1987 16 Apnl 1989), UN Deoc. Seop No. 40 (A14/40) ac 222 (1989); Little v.
Janasica, Commumication No. 2834988 {19 Novemizr 1991}, UN Doc. CCPRIC/A3/DI283N98S
(19913, paras 8.4 and 3.2; Pmto v. Trondad and Tooico, Communication No. 23371987 (20 July
1990}, Report of the HRC, Vol. Il (AJA5440), 1990, ar 69, paras 12.5-12.6.

W Thomas v, fanaica, Communication No. 321/1988 (3 November 1993), UN Doc.

COPR/CH9MDIZ21/1988 (1993).
4 AlcGoldrick, above n. 1, at p. 346; within the ECHR see Soering v. United Kingdom,

Judgment of 7 July 1989, Series A, No. 161.
12 LA, Rehof, *Article 3' in Alfredsson and Eide (eds), above n. 6, 89-101, at p. 96.
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appear that voluntary euthanasia is not unlawfull JArticle 7 is a very significant
Article, the provisions of which are non-derogable,’? and has been addressed by
the Committce in State reports, in its General Comment and in the Optional
Protocol® A uscful example of the Committee’s jurisprudence under
the Optional Protocol is provided through the Conteris v. Uruguay case.?
Mr Conteris was a Methodist pastor, a journalist and a university professor who
had been arrested and detained by the Uruguayan police beeause of his previous
connections with the Tupamaros movement. He was held incommunicado for
three months and subjected to various forms of physical torture, including hang-
ing by the wrists and burning. A fter having been forced to sign a confession he
was sentenced by a military court to 15 years’ imprisonment. After a change in
povernment he was subsequently released, The Committee found violations of
several articles of ICCPR. These were Article 7, Article 9(1), 9(2), 9(3), 9(4),
10(1), 14(1) and 14(3).

While reporting on this Article, the Committee requires States Parties not
only to describe the steps undertaken for the gencral protection of Article 7
but in addition to:

provide detailed information on sa fepuards for the special protection of particu-
larly vulnerable persons. It should be noted that keeping under systematic
review interrogation rules, instructions, methods and practices as well as
arcangements far the custody and treatment of persons subjected to any form of
arrest, detention or imprisonment is an effective means of preventing cases of
torture and ill-treatment, To guarantee the effective protection of detained per-
sons, provisions should be made for detainees to be held in places officially rec-
ognized as places of detention and for their names and places of detention, as
well as for the names of persons responsible for their detention, to be keptin
registers readily available and accessible to those concerned, including relatives
and friends. To the same effecr, the time and i]lm:c of all interrogations should
be recarded. together with the names of all those present and this information
should also be available for purposes of judicial or administrative proceedings.
Provisions should also be made against incommunicado detention. In that con-
nection, States parties should ensure that any places of detention be free from
any equipment liable to be used for inflicting torture or ill-treatment. The pro-
tection of the detainee also requires that prompt and regular access be given to
doctors and lawyers and, under appropriate supervision when the investigation

so requires, to family members.'®

43 Rodley. above n. 26, at p. 83.
44 General Comment Concerning Prohibition of Torture and Cruel Treatment or Punishment

(Article 71z 10/04/92. CCPR General Communt No: 20.

S Hiber Conteris v. Uriguay, Communication No. 139/1983 (17 July 1985), UN Doc. Supp.
Mo. 10 (A40/40) ar 196 (1985). )

46 General Comment Concerning Prohibition of Torture and Cruel Treatment or Punishment

(Article 7): 10/04/92, para 11,
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In its consideration of periodic reports, the Committee has requested States
parties to provide detailed information on the measurcs taken to implement
this Article. States have been asked to ensure compliance with international
standards such as the UN Standard Minimum Rules for the Treatment of
Prisoncrs, the UN Code of Conduct for Law Enforcement Officials or the UN
Standard Minimum Rules for the Administration of Juvenile Justice (‘The
Beijing Rules’). The Committee has questioned various forms of punishments
and practices such as interrogation techniques,*” the use of illegally obtained
information,*® stoning and flogging,*” collective punishment for those found
puilty; 3 and loss of nationality.!

At the same time it has to be conceded that the Committee has tended to
avoid (or be consistent in dealing with) the problematic issue of distinguishing
berween the various facets of :\Eic_lc:_'/, that is ‘torture’, ‘cruel’, ‘inhuman’ or
‘degrading treatment or punishment’. Instead it has relied generally on the broad
prohibitions contained in the Article.* There also remain the difficult issues in
relation to the nature of punishment and what constitutes inhuman and degrad-
ing treatment. Issues of culural relativism have inhibited the development of a
consensus on subjects such as corporal punishment.®® Further controversial
issues are raised in debates surrounding capital punishment and extradition to
States where the convicted person may be given a death penalty. The position in
international law is not established and State practices are inconsistent. As noted
carlier, in 1989 the United Nations adopted the Second Optional Protocol to the
ICCPR, Aiming at the Abolition of the Death Penalty,®* a treaty that has not yet
been widely ratified. Nearly half of the world's States retain capital punishment
as a sentence for a range of offences, some of which may not (in objective terms)
be regarded as the ‘most serious crimes’.** In view of the numbers and influence
of the retentionist States one leading authority on the subject has noted that ‘it
is hardly surprising that general international law does not expressly require the

abolition of the death penalty”. %

17 SR 63 para 3 {Tomuschat on Crechoslovakia), SR 69 para 18 (Graefrath), SR 148 paras 3-6

(Lallah on UK). .
4 SR 69 para 32 (Tarnopolsky on UK), SR 98 para 64 (Tomuschat on Yugoslavia), SR 143 para

28 (Tomuschat on Austria).
4 See Human Rights Commitree, Gth Sess,, Concliding Observations of the Human
Rights Committee: Libyan Aral Jamalivye, 0671198, CCPRICI79/AAL. 101, (Concluding

Observauons/Comiments), para 11,
S thid. para 12.

S1SR 129 para § (Bouziri an Chile).

! Cf. the position in ECHR, below Chapter 6, Rodley, above n. 26, at p. 96.

53 See General Comment 7(16) para 2. Cf. ECHR.

4 Annex to GA Res. 44/128. Reprinted in 29 LL.M (1990) 1464, For dertails of ranfication see

Appendix [1,
55 Criminal laws of some States includes capital punishments for activities such as blasphemy,

aduliery, sodomy, etc.
* Rodley, above n, 26, at p. 96.
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With regard to the issue of whether a significant delay in the execution of a
convicted person (the so-called death row phenomenon) per se constitutes
inhuman, cruel and degrading treatment which violates Article 7, there exist
substantial disagreements — cven among international tribunals. The
European Court of Human Rights has held that extradition of an individual
in circumstances where he is likely to spend long periods awaiting execution
would amount to cruel, inhuman or degrading treatment.’’ A similar position
was adopted by the United Kingdom's Privy Council in Pratt and Morgan v.
he Human Rights Committee has taken a different
approach on the subject in Pratt and Morgan v. Jamaica®® and NG v.
Canada.t® The case of N is a striking one in that the Committee relied on
the manner of exccution (gas asphyxiation) rather than the fact of exccution
as a ground for finding a violation of Article 7. In 1985, Mr NG, the author,
a resident of the US, was convicted in Canada of shooting a sccurity guard. In
1990, the Canadian courts ordered his extradition to the US (California) to
stand trial for kidnapping and twelve other murders. The Canadian govern-
ment, after a substantial review of the case took the decision not to cxercise
their power to obtain assurances that the death penalty would not be imposed
as a condition of extradition. In 1991, the author appealed to the Committee
claiming that his extradition was in violation of Article 6 and 7 of the ICCPR.
The Human Rights Committee took the view that Canada’s decision to extra-
dite Mr NG in the present circumstances did not violate Article 6. The
Committee endorsed the Canadian Minister of Justice’s position that there
was ‘the absence of exceptional circumstances, the availability (in California)
of due process and of appeal against conviction and the importance of not
providing a safe haven for those accused of murder’.#'However, in finding a
violation of Article 7, the Committee did take the position that:

Jamaica’® However t

the avthor has provided detailed information that exccution by gas asphyxiation
nged suffering and agony and does not result in death as swiftly

may cause prolo
anide gas may rake over 10 minutes. The Staze

as possible, as asphyxiation by cy
party had the opportunity to refute these allegations on the facts; it has failed o
do so. Rather, the State party has confined irself to arguing that in the absence of
a norm of international law which expressly prohibirs asphyxiation by cyanide

gas, ‘it would be intecfering to an unwarranted degree with the internal laws and

practices of the United States to refuse 1o exrradire a fugitive 1o face the possible

7 See Socring v. Umited Kingdonr, Judgment of 7 July 1989, Series A, No. 161; See below Chaprer 6.
R Prare v, Attorney General of Jamaica (PC (Jam)) Privy Council (Jamaica), 2 November 1993
[199:4] AC I ar 55,

SE el Pratt and Tean Morgan v Jamaica, Communication No. 210/1986 and 225/1987 (6 Apnil
1989), UN Duc. Supp. No. 40 (A/44/40) at 222 (1989).

RO Chitat Ng v, Canada, Communication Na. 4691991 (7 January 1994), UN Doc.
CCPRIC/IANDHEIN I (1994).

&1 Ibid., para 15.6.
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imposition of the death penalty by cyanide gas asphyxiation’. The Committee
concludes that exccution by gas asphyxiation, should the death penalty be
impased on the author, would not meet the test of ‘least possible physical and

mental suffering’, and constitutes cruel and inhuman treatment, i violation of

article 7 of the Covenant.®?

Rights to liberty and sccurity of person, prohibitions of arbitrary detentions

and unfair trials®?

Denials of liberty and sccurity of person and arbitrary detentions have been
sources of substantial concern. A recent United Nations document correctly
expresses this concern in that ‘(a]ll countries are confronted by the practice
of arbitrary detention. It knows no boundaries, and thousands of persons
arc subjected to arbitrary detention each year. ! We noted above that the
continied practices of arbitrary and unlawful detention led the Commission
on Human Rights to_establish a Working Group on Arbitrary Detention 8
Article 9 protects the valuable right of liberty and sccurity of the person.jThe

Article confirms that, in pursuance of this right,
E& no one shall be subjecred to arbitrary arrest or detention. No one shall be deprived
of his liberty except on such grounds and in accardance with such procedures as

arc established by law.5%)
J/E[hc Article goes on to provide procedural guarantees for the detained

person.8” The reasons for arrest must be given at the time of arrest and the
arrested person must be promptly informed of the charges against him.6®
Persons arrested or detained for criminal offences are to be brought promptly
before a judge and must be tried within a reasonable period or released.®?
Persons deprived of their liberty are entitled to challenge the legality of their
detention and in case of unlawful detention are entitled to the right of
70

compensation

62 [bid. paras 16.3 and 16.4.
63 See Joseph, Schuliz and Castan, above n. 1, at pp. 206-339; R.B. Lillich, ‘Civil Rights' in

T. Meron (ed.), above n, 30, pp. 115-170; Y. Dinstein, *The Right to Life, Physical Integrity and
Liberty® in L. Henkin (ed.), above n. 25, pp. 114-137; LA Rehof, *Article 3" in Alfredsson and
Eide (eds), above n. 6, 8% =101 at p. 89; Harris, above n. 1, pp. 637-680; Steiner and Alston,
above n. 1, pp. 136-237; McGoldrick, above n. 1, at pp. 362438,

& United Nations, The Working Group on Arbitrary Detentions: Fact Sheet No: 26 {Geneva:
United Nations).

& See above Chapter 2.

6 Article 9(1).

7 Article 9(2)-(5).

68 Article 9(2).

7 Article 9(3).

0 Article 9(4) and 9(5).

L

>
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%uschll example of a State violation of rights contained in Article 9 and the

Fluman Rights Committee’s analysis is provided by the case of Mukong v.
Cameroon.”! M was a journalist and long-standing critic of the government.
He had been campaigning for multiparty democracy in Cameroon for a long
time. In 1988 he was arrested and detained after a BBC broadcast in which he
had criticised the Cameroonian government. The reason given for his arrest
was that he had made subversive comments contrary to a State Ordinance. He
was subsequently charged with offences under the Ordinance. He was
released only to be rearrested in 1990 for his campaign for the creation of a
multiparty democracy. M appealed to the Committee claiming violations of
various provisions of the Covenant. In its response the Committee found vio-
lations of Articles 7, 9 and 14, and it took the view that M’s detention in the
period during 1988-1990 and subsequently in 1990 were in violation of
Article 9.

In andther case Carballal v. Urugnay,’ Carballal was arrested on 4 January
1976 and held incommunicado for more than five months. During his deten-
tion, for long periods he was tied and blindfolded and kept in secret places.
Attempts to have recourse to habeas corpus proved unsuccessful. He was
brought before a military judge on 5 May 1976 and again on 28 June but was
detained for over a year. The Committee found inter alia violations of Article
9(1), 9(2), 9(3), and 9{4).

ticle 10 provides for the right of detained persons to be treated with
humanity. The Committee has given this Article a broad ambir, noting its
application to anyone who has been deprived of his liberty including such
people as those who are detained in prisons and hospitals, in particular psychi-
atric or mental hospitalsX? It has insisted that:

{t]reating all persons deprived of their liberty with humanity and with respect for
their dignity is a fundamental and universally applicable rule. Consequently, the
application of this rule, as a minimum, cannot be dependent on the material ©

resources available in the State parcy. This rule must be applicd without distinc-
tion of any kind, such as race, colour, sex, language, religion, political or other

opinion, national or social origin, property, birth or other status.”™

ticle 14 represents the core of the criminal justice system within inter-
national law. Compliance with the provisions of Article 14 are an essential
prerequisite to ensuring fairness in criminal proceedings The Committee has
elaborated on the right to fair trial through its General Commenr, review of

T Womah Mukarg v. Cameroon, Communication No., 458/1991 (10 Avgust 1994), UN Doc.
CCPRICIS1/DIAGRN991 (1994).

2 [ popoldo Buffo Carballal v. Urtigiay, Communication No. 33/1978 (8 Apnl 1981), UN Doc.
CCPR/C/OP/ at 63 (1984).

3 General Comment Mo: 21 (#4th Sess.) 1992, para 2.

™ General Comment No: 21 (44th Sess.) 1992, para 4,
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State reports and decisions from individual communications.” The Article
ordains that all persons be equal before courts and tribunals.”® The concept of
cquality of arms is applicable not only in the courts and judicial tribunals but
there also needs to be ‘equality of the citizen vis-a-vis the exceutive’.”” Unlike
the European Court of Human Rights, the Committee has not claborated sig-
nificantly on the meaning of ‘criminal charge’ or ‘rights and obligation in a
suit at law’;’8 the committee has. however, formulated substantial jurispru-
dence on fair and public hearings by a competent, independent and impartial
tribunal. The Committee has viewed with concern developments such as the
setting-up of special or military courts,”® Sharia courts3U State sccurity
courts,®! temporary appointments of judges,® and threats to the independ-
ence of the judiciary and the liberty of advocates freely to exercise their
profession.®

“The Committee has also put emphasis on the independence of the judici-
ary and the separation of State organs, in particular the executive from the
judiciary. Attached to the right wo fair trial is the presumption of innocence.
1 criminal trials, in order 1o secure conviction the prosecution must estab-
lish its case beyond reasonable doubt.? In order to ensure a fair trial, Article
14 provides for a number of minimum guarantees. These consist of: being
informed promptly and in detail in a language which the accused under-
stands;®* (having adequate time and facilities for the preparation of a
dcl’cnﬁff’ being tried without undue tlclaﬁf being tried in person and being

75 General Comment No: 13 Equality before the courts and the right to 2 fair and public hear-
ing by an Independent Court Established by Law (Aruicle 14) 13/04/84.

76 Article 14(1).

77 SR 187 para 26 (Tomuschat on Poland).

78 For further consideration see Yo L. v. Canada, Communication No. 112/1981 (8 April 1386),
UN Doc. Supp. No. 40 (A/41/40) at 145 (1986) a; also see Larry James Pinkeney v. Canada,
Communication No. 27/1978 (2 April 1980}, UN Doc. CCPR/C/OR at 12 (1984). On the
Furopean Court of Human Rights, see below Chaprer 6.

79 See Concluding Observations by the Human Rights Committee: Peru. 15/11/2000.
CCPR/ICO7OMER, (Concluding Observations/Comments) 70th Sess., para 12.

80 See SR 200 para 8 (Graefeath on lragl.

1 GR 282 para 22 (Opsahl on Malil.

81 See the Concluding Observations/Comiments of the Human Rights Committee: Syrian Arab
Republic CCPRICO/ZI/SYR, para 13,

81 See Human Rights Committee, 64th Sess., Concluding Observations of the Human Rights
Committec: Libyan Arab  Jamabiriyt. 06/11/98. CCPRIC7YAd.101. {Concluding
Observations/Comments), para 14, Concluding Qbservations of the Human Rights Commutiee:
Democratic People’s Republic of Korea. 27/07/2001. COPRICOIT2PRE. (Concluding
Observations/Comments) 72nd Sess., para S

B4 See General Comment 13 (21) para 7.

8BS Article 14{3)(a).

8 Article 14(3)(h).

87 Article 14(3){c).
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able adequately to defend his case;¥8 and not being forced into making a
guilty plea.?? The Committee acting under the First Optional Protocol has on
a number of occasions elaborated on the meaning and content of this right.
In Pratt and Morgan v. Jamaica, the Committee found a breach of Article 14
when it took 20 hours (thereby meaning waiting for the accused until 45
minutes before his scheduled execution) before communication of a reprieve
was received.?® In another case involving appeal against imposition of the
death penalty in Jamaica, the Committee found a violation of Article
14(3)(d). In this casc the victim claimed that his lawyer had, without con-
sulting him, withdrawn his appeal against conviction. The victim contended
that had he foreseen the likely action of his lawyer, he would have sought
another counsel. In finding violations of the Article, the Committee took the

view that,

while article 14, paragraph 3(d) does not entitle the accused to choose counsel
provided to him free of charge, measures must be taken to ensure that counsel,
once assigned, provides effective representation in the interests of justice.
This includes consulting with, and informing, the accused if he intends to with-
draw an appeal or to argue before the appeals court thar the appeal has no

meric.”? }Z%/ /cpjl/( 2

Rights to privacy, freedom of expression, conscience, opinion, asscmbly and

association”?

v Among the essential ingredients of modern human rights law are rights to priv-
acy, and freedom of expression, opinion, assembly and association. These
rights are protected by all international and regional human rights instru-
ments. Within the ICCPR, these rights can be found in Articles 17-20. Article
17 protects the important right to privacy, family, home and correspondence.
The article has been elaborated further by the Committec’s General Comment

B Article 14(3)(d){e)-

¥ Article 14(3){g)-
90 Farl Pratt and lvan Morgan v. Jamaica, Communication No. 210/1986 and 22511987 (6 April

1989), UN Doc. Supp. No. 40 {AJ44/40) ar 222 (1989), para 137; Rodley, above n. 26, at p. 235.
1 Kelly v. Jamaica, Communication No. 253/1987 (8 April 1991) Annual Report 1991
(A/46/40), Anncx X1LD.

92 McGoldrick, above n. 1, at pp- 4359-497; .. Humphrey, ‘Political and Related Rights' in
I. Meron (ed.), above n. 30, pp- 171-203; J. Michael, ‘Privacy’ in D.J. Harris and S, Joseph {eds),
above n. 1, pp. 333-353 I Cumpen ‘Freedom of thought, Conscience and Religion® ibid.
pp. 355-389; D. Feldman, ‘Freedom af Expression’ ibid, pp. 391-437; K. Ewing, ‘Freedom of
Association and Trade Union Rights’ ibid. pp. 465—18%; Joseph, Schultz and Castan, above n. 1, at
pp. 348441,
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and also by its case law under the Optional Protocol.?{In the Awmeeruddy- .
Cziffra case,f' a number of Mauritian women claimed violations of their

tights under mter alia Articles 17(1), 2(1), 3 and 26 of ICCPR. They claimed
that the laws were being applied discriminatorily by the Mauritian immigra-
tion authorities, who were discriminating between Mauritian men on the one
hand and Mauritian women who had married foreign men on the other hand.
The claim in relation to Article 17(1) arose because of the interference with
their rights to family life. The Committee reviewed the existing laws and
found violations of the right to family life. It also found that the existing dis-
tinction in Mauritius breached the non-discriminatory provisions contained in
the ICCPR. In Toonen v. Australia,® a claim that the Tasmanian Criminal
Code making private homosexual conduct a criminal offence was upheld 1o

be in breach of Article 17.

%L)A/rticlc 19 represents the right of opinion and expression It is an important
nipht; parallel rights can be found in Article 19 UDHR, Article 10 ECHR and

Article 9 ACHR. pArticle 13(1) provides that ‘everyone shall have the right 1o
hold opinions without interference’. Thus the right to hold an opinion is an
absolute right and no interference from any source is permissible Jliy contrast,
the provisions relating to freedom of expression are subject to restrictions.

According to Article 19(2):

23 1 its General Comment on this Article the Commiitee notes *Article 17 provides for the right
of every person to be protected against arbitrary or unlawful interference with his privacy, fam-
ily, home or correspondence as well as against unlawful attacks on his honour and reputation. In
the view of the Committee this right is required to be guaranteed against all such interferences
and attacks whether they emanate from State authorities or from natural or legal persons. The
obligations impased by this article require the State to adopt legislative and other measures to give
cffect to the prohibition against such interferences and attacks as well as ta the protection of this
right’. It goes on to provide that ‘relevant legislation must specify in detail the precise circum-
ctances in which such interferences may be permirted. A decision to make use of such authorized
interference must be made only by the authority designated under the law, and on a case-by-case
basis. Compliance with article 17 requires that the integrity and confidentiality of correspondence
should be guaranteed de jure and de facto. Correspondence should be delivered to the addressee
without interception and without being opened or otherwise read. Surveillance, whether elec-
teonic or otherwise, interceprions of telephanic. telegraphic and ather forms of communication,
wire-tapping and recording of conversations should be prohibited. Searches of a person’s home
<hould be restricted 1o a search for necessary evidence and should not be allowed to amount to
earch is concerned, effective measures should ensure
that such searches are carried out in a manner consistent with the dignity of the person who is
being searched. Persons being subjected to body search by State officials, or medical personnel
acting at the request of the State, should only be examined by persons of the same sex”. Human
Rights Committee, General Comment No: 16 The Right 10 Respect of Privacy, Familv, Home and
cotection of Honour and Reputation (Article 17): 08/04/88. (32nd Scss.,

harassment. So far as personal and body s

Correspondence, and P
1988), paras 1 and 8.

94 Shirin Aumeeruddy-Cziffra and 19 ather Mawritian women v. Materitius,
35/1978 (9 April 1981), UN Doc. CCPRIC/OP/] at 67 (1984). :
%5 Toomen v. Australia, Communication No. 488/1992 (4 Apnl 1994), UN Doc

CCPR/CSO/D/488/1992 (1994).

Communication No.
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Everyone shall have the right to frecdom of expression; this right shall include
frecdom to seek, receive and impart information and idcas of all kinds, regardless
of frontiers, cither orally, in writing ot in print, in the form of art, or through any
other media of his choice. \

However, restrictions are provided by Article 19(3) which states:

The exercise of the rights provided for in paragraph 2 of this article carries with
it special duties and responsibilities. Tt may therefore be subject to certain restric-
tions, but these shall only be such as are provided by law and are necessary

[la) For respect of the rights or repurations of others
b) For the protection of national security ot of public order {ordre public), or of
public health or morn]s\.) '

In their survey of reports the Committee has examined and raised concerns
over many issues, for example banning or censorship,’® governmental con-
trols of various forms,? limitations on certain groups such as civil servants
and armed forces,”® and imposition of criminal liability for producing
published works.?? The Committee has also been unhappy over the applicable
limitations embodied in criminal laws for offences including blasphemy or
blasphemous libel, ! sedition,'”! subversive propaganda,'®* etc. In Hertzberg
and Otbers v. Finland,'%the authors of the communication alleged violation
of their rights of freedom of expression and opinion by the State-controlled
broadcasting company (FBC). Their claim was that Article 19 rights were
breached in relation to the sanctions imposed on expression and information
through censorship of radio and TV programmes on homosexuality. In its
defence, Finland relied inter alia upon protection of public morals and claimed
_that these actions were fully supported by public opinion. Furthermore, the
State also argued that the decision on sanctions represented the internal ruling
of the autonomous broadcasting company. The Committee took account of
the Finnish argument pertaining to the defence of public morals. It came to
the conclusion that ‘since a certain “margin of discretiog,’ must be accorded
to the responsible national authorities’! in issues concerning public morals,
the application of Article 19(3) meant that no violation had taken place of the

96 SR 16 para 10 (Vincent-Evans on Syria).

97 SR 89 para 41 (Esperson on Iran).

% SR 321 para 27 para 27 (Movchan on the Netherlands).

9 SR 34 para 36 (Tarnopolsky on Denmark).

1% SR 161 para 23 (Bouzin on Belize, then UK Dependency).

191 See e.p. SR 402 para 6 (Tamopolsky on Australia).

102 See c.g. SR 222 para 32 (Tomuschat on Columbia).

190 [ o R- Hertzberg, Uit Mansson, Astrid Nikula and Marke and Tuwovi Putkonen, represented
by SETA (Organization for Sexual Equality) v. Finland, Communication No. R.14/61 (7 August
1979}, UN Doe. Supp. No. 40 (A/37/40) at 161 (1982).

194 Thid. paras 10.3.
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freedom of opinion and expression. The Committec’s view is in line with other
international bodies such as the European Court of Human Rights.1%3
Another related concern for human rights law has been the advocacy of reli-
gious and racial hatred and propaganda for war The prohibition of such
forms of expression is provided for by Article 20. Elaborating on the pro-
visions of this Article, the Committee in its General Comment has noted that

Nor all reports submitted by States patties have provided sufficient information as
to the implementation of Article 20 of the Covenanr. ... State parties are obliged
to adopt the necessary lepislative measures prohibiting the actions referred to
therein. However the reports have shown thatin some States such actions are nei-
ther prohibited by law nor are appropriate cfforts intended or made to prohibit
them. Furthermore, many reports failed ro give sufficient information concerning

the relevant national legislation. 1%

!J/><V A number of States have entered reservations to this article pointing to the
vaguencss of the provisions and the lack of definition of the terms: ‘propa-
ganda’ and ‘war’. These Srates include France, Australia, Finland, Denmark,
the Netherlands, Luxembourg, Jeeland, New Zealand, Norway and
Sweden.'§” Article 20(2) prohibits by law any advocacy of national, racial or
religious hatred that constitutes incitement to discrimination, hostility or vio-
lence. While in itsell a worthy aspiration, there nevertheless remains potential
for conflict with Article 19, freedom of opinion and expression, and in this

regard a careful balance needs to be established.'?®

The interaction between principles of cquality and non-discrimination with

minority rights'®?

The strong focus of modern human rights law on the principles of equality and
non-discrimination necessitates constant referrals and analysis. In their applica-
tion to 1CCPR, equality and non-discrimination represent the most dominant
subjects; a following Chapter, in presenting a detailed analysis, considers the
value of Articles 2, 3;,’&.25 and 26 of the Covenant.''Y For the present purposcs,

05 See flandyside v. United Kingdon, Judgment of 7 December 1976, Series A, No. 24; below
Chapter 6.

196 Hyuman Rights Committee, General Conmmuent No 11: Probibition of Propagarnda for War
and Inciting National, Racial or Religions Hatred (Acticle 20) 29/07/83 (19th Sess., 1983).

107 A{cGoldrick, above n. 1, at p. 474,

105 \{cGoldrick, above n. 1, at pp. 486-490.

197 Joseph, Schuliz and Castan, above n. 1, at pp. $18-595; Lord Lester and S. Joseph in Harris
and Joseph (eds), above n. 1, pp. 597-627; B.G. Ramcharan, ‘Equality and Non-Discrimination’
in L. Henkin (ed.), above n. 25, at pp. 246-269; 1. Thornberry, [nternational Law and the Rights
of Minorities (Oxford: Clarendon Press) 1991, pp- 141-319; for derailed consideration of the
issues in international Law, see below Chapters 10-12.

110 See below Chapter 10.
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two points need to be made. First, the principles of equality and non-

discrimination as utilised in the Covenant incorporate de facto equality, thereby
sanctioning affirmative action policies.!!! Secondly, cquality and non-
discrimination represent independent rights and (unlike ECHR Article 14) do
ot need to be linked to violations of substantive rights.*? Thus, in the cases
of Broeks v. The Netherlands'13 and Zwaan De Vries V. The Netherlands''* the
Committee found the social security legislation discriminated against women
and thereby concravened Article 26. This view was taken nonwithstanding the
absence of a substantive right to social security in the Covenant.

While the emphasis on the individual’s right to cqual treatment and non-
discrimination is overwhelming, modern international Jaw has remained
reluctant to accord collective rights to minority groups.'”’ The dominant
thenies of non-discrimination were for a long time regarded as a substitute for
minority rights, an approach confirmed by the non-incorporation of minority
rights articles in the United Nations Charter, UDHR and the ECHR. This
point is reiterated by the United Nations Special Rapporteur Francesco
Capotorti who, while preparing his study pursuant to Article 27 of ICCPR,
comments that the prevention of discrimination and the implementation of
special measures to protect minorities ‘are merely two aspects of the same
problem; that of fully ensuring equal rights to all persons’.!é Article 27 itsclf
is structurally incoherent and does not accord minorities collective rights.
Having said that, the ICCPR is unique among international law treaties for its
inclusion of an article which provides rights on the basis of an individual’s

minority characteristic. Article 27 provides that:

In those States in which cthnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise

their own religion, or to use their own language.

11 See e.g. the Human Rights Committee, General Comment 23, The Right to Participate i
Public Affairs, Voting Rights and the Right of Equal Access fo Public Service (Article 25)
{12/07/96) para 13,

12 Nete however the developments since t
Chapter 6.

W3S WM. Brocks v. The Netherlands, Communication No. 1721984 (9 Apnl 1987), UN Doc.
Supp. No. 40 (A/42/40) at 139 (1987). ‘

VWA L, Ziwaan-de Vries v. The Netherlands, Communication Mo, 182/1934 (9 April 1987), UN
Doc. Supp. No. 40 (A/12/40) at 160 (1987).

"5 See below Chaprer 11, )

W6 F Capotorti, Special Rapporteir, Study on the Rights of Persons Belonging to Ethnic,
Religions and Linguistic Minorities, UN Sales NoE.78.XIV.I (1978) Reprinted in 1991 by the
United Nations Centre for Human Rights, UN Sales NoE.91.X1V.2, 26.

he adoption of Pratocol 12 to the ECHR. See below
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A number of communications have invalved a discussion of the provisions
of Article 27,17 though the case that has attracted most attention is that of
Lovelace v. Canada.''® Mrs Lovelace had lost her status as a Maliscet Indian
after her marriage to a non-Indian according to the Indian Act of Canada.'l?
She claimed that an Indian man who married a non-Indian woman would not
have lost his status and that the law was discriminatory. The essence of the
original communication filed by her had been that this loss of status and
deprivation of the right to return to her original reserve lands had been n
breach of Articles 2(1), 3, 23(1), 23(4), 26 and 27 of the Covenant.

In relation to admissibility, she had arpued that she was not obliged to
exhaust the domestic remedies that are provided in Article 5(2)(a) of the
Optional Protocol since the Canadian Supreme Court had already declared
that regardless of any inconsistencies with the Canadian Bill of Rights and
the relevant proi‘hiuns”” remained
ared admissible in August 1979
and the Committee provided its interim decision in July 1980, In giving its
decision, the Committee took the view that the denial of opportunity to
her reserves was cssentially a breach of Article

legislation prohibiting discrimination,
. 1 - . .
operative.!?! The communication was decl

Sandra Lovelace to return to
27. After having found a violation of Article 27, the Committee considered 1t

unnecessary to examine general provisions of discrimination contained in

Articles 2, 3 and 26.1% However, in an individual opinion, Mr Bouziri was of
the view that there had also been violations of Articles 2(1), 3, 23(1) and (4),

and 26 since the provisions of the Indian Act were discriminatory, especially

on the basis of gender.'2?

Kitok v. Sweden' is another example of issues arising out of minority or
indigenous rights. In this case, the petitioner alleged that he had inherited
rights in reindecr breeding, land and water in Sorkaitum Sam village
but, through the operation of a Swedish law, he was denicd the power to
exercise those rights resulting from the loss of his membership of Sam

U7 See e.g. frvan Kitck v. Siweden, Communication No. 197/1985 (27 July 1988), UN Doc. Supp.
Nao. 40 (A/43/40) at 221 (1988); Lubicon Lake Band v. Canada, Communication No. 167/1984
(26 March 1990), UN Doc. Supp. No. 40 (AJ15/40) ac 1 (1990).

13 Sandra Lovelae v. Canada, Communication No. 24/1977 (30 July 1981), UN Doc.
CCPRIC/OP/1 at 83 (1984). For commentaries sce A.F Bayelsky, "The Human Rights Committee
and the Case of Sandra Lovelace’ 20 CYBIL (1982) 244; D. McGoldrick, 'Canadian Indians,
Cultural Rights and the Human Rights Committee” 40 ICLQ (1991) 658.

13 ¢ 12{1)(b); Can. Rev. Stac,, C.1-6,

120 Ihid.

121 A.G of Canada v. Jeanclte 1avelle, Richard Isaac et al v.
122 paras 13.2-13.19.

123 [hid. p. 175.

124 Jpan Kitok v. Sweden, Communication No. 197/1985 (27 July 1988), UN Doc. Supp. Mo
40 [A/43/40) ar 221 (1988); Prior decisions CCPRICAVGIZTDILY 1985; CCrPRIC/29D/197

1985 (admissibiliry 23 March 1987).

Yuonne Bedard (1974), SCR 1349,
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village. The com: ~unication alleged violaions of Articles 1 and . 7 of the

ICCPR. The Commitee declared his clain Coteaissible under AL T )
viewing thae the
1 of a violation of the

author, as an individual, could not claim to be the victin
| provides recourse to

right to sclf-dctermination. Whereas the Optional Protoco
individuals claiming that theie rights have been violated, Article 1 deals with

rights conferred upon people as such, 'S

As far as the provisions of Article 27 were concerned, the Committee
decided to consider the communication on-its merits. However, it observed
that the overall provisions o!}wcdish law were consistent with the spirit of

Article 27.

// E HUMAN RIGHTS COM1'\1|T'1'i7,E”6

//Th/c Iuman Rights Committee is a body of experts in charge of the imple-
mentation of the ICCPR. Tt works on a part-time basis. The functions of the
Committee are detailed in ICCPR, the First Optional Protocol, and rules of
procedure. Part IV of the ICCPR provides for the setting up of the Committce
and claborates on its role and activitics. The Committee consists of 18
members elected from among nationals of States Partics to the ICCPR.!
These members are anticipated to be of a high moral character with established
competence in the ficld of human rights.’23 The members of the Committee

are clected to serve in their personal capacity for four-ycar terms.'22 They are

cligible for re-nomination. The elections to the Committee take place by

sceret ballot of States parties to the Covenant, at meetings that are convened
by the United Nations Secrerary-General. In the elecuons: '

V* Para 6.3.
16 See abave McGoldrick, above a. 1; Ghandhi, above n. 13 T Qpsahl,
Commirtee’ in Alston (ed.), The Urited Nations and Human Rights (Oxford: Clarendon Press)
1992, pp. 369-443; L, Helfernan, "A Comparative View of Individual Petitions Procedures under
the European Convention on Human Rights and the International Covenant on Civil and Political
Rights' 19 HRQ (1997} 78; B.G. Ramcharan, ‘Implementing the International Covenants on
Human Rights' in B.G. Ramcharan (ed.), Human Rights: Thirty Years after the Urniversal
Declaration Commentarative Volanie on the Occasion of the Thirtieth Anniversary of the
Uriversal Declaration of Haman Rights (The Hague: Maruinus Nijhoff Publishers) 1979, pp.
139195 A, De Zayas, J.Th. Moller and T. Opsahl, *Application of the International Covenant
on Cisil and Pulitical Rights under the Optional Protocol by the Human Rights Committee” 28
GYBIL (1983) 9; P Ghandhi, "The Human Rights Commitiee and the Right of Iadiidual
Communication' 57 BYIL (19586) 2015 ). Rehman, “The Bole of the [nternational Commumiy in
Dealing with Individual Petitions vader the Optional Protocol” 9 JOLS (1292) 13,

A7 Apicle 28(1) Rule 18 of Rules of Procedure provided that the ‘members of the Commitiee
shall be the 18 peesons appointed in accordance with articles 28-34 of the Covenant’.

Y Ardicle 28(2).
A Anicle 28(3).

“The Human Righes
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consideration shall be given to cquitable geographic distribution of membership
and 1o the rcprcscn{,ﬂim\ of the different forms of civilization and ol the principal

legal systems. !0

[Lach State party is entitled to nominate a maximum of two persons, who

<hould also be its nationals.!3! The Committee may not include more than once
national from the same Stare."¥ ¥ The persons clected are those nominces who
obrain the largest majority of vores and an absolute majority ef vores of
the representatives of States parties present and voting.! The Committee
mects three times a year in spring,' ! summer and autumn'? for three weeks’
sessions. As noted eatlicr, the Committee members serve in their personal
cnpacﬁ‘_\" and not as representatives of their Srates, This independent stance is
reinforced by the requirement that each member must make a solemn decla-
cation on appointment that they will perform their functions impactially and
conscientiously. \While it is important for members of the Committee to be
independeng, the Covenant itself does not provide a condinon [ow them
to have complete independence from their governments. The Committge
members have included individuals having various governmental positions, '
including ministers and members of Parliament. As part-time workers,
the Committee members receive emoluments.'
(gl here are three main mechanisms of implementation carried out by the
Nommiteee. First, theee is the compulsory reporting procedure whereby all
Srates parties arc obliged to present reports showing comphiance with the
ICCPR. Secondly, there exists an inter-State complaints procedure. Finally, an
individual complaints procedure is in place. We shall be dealing with each of
these mechanisms in greater detail in the remainder of this chapter.

THE REPORTING PROCEDURE

%Lcrc are three types af reports: initial, supplementary and periodic reposts.
/Initial reports are required after one year of the entry into force for the State
party concerned, and periodic reports follow after every five years.!? As we
shall consider, the Comumitice has provided guidelines for initial and periodic
rcp(_m:;_.}33 Notwithstanding these guidelines the reports are often incomplete.

130 Apdicle 31(2).
B Arricle 29(2)-
13 Arnicle 31(1)-
U Acticle 30(4).
DYy New York,
114 10 Geneva.

Vit Aricle 35,

17 See below.
108 See Guidelines Reparding the Form and Content of Reports from Sz

40 of the Covenant. Doc.CCPRICIS; Doc A3V

tes Partics under Article
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Ade. sl guidelines have been provided for periodic . ports. Only Article
40(3) deals with the provision of inforuation by specialised agenies. No pro-
visions are made explicitly for NGOs to provide information,'?? nor has the
committee decided to allow specialised agencies and NGWH
the States’ reports. 0 However, it has been possible to acquire information
fcom various non-governmental sources. NGOs are allowed to submit infor-
mation to individual members of the Committee in their individual capacity.

he reporting procedure, it should be emphasised, is the principal mech-
anism of implementation and is the only compulsory procedure to which all
Stnfgga_rti_c;nust comply. The obligation falling upon cach State is to report
upon the ‘measures [it) has adopred’ to give effect to the provisions of the
ICCPRIand also, under Article 40(2), to report on ‘the factors and difficultics,
if any;affecting the implementation of the Covenant’. Initial reports are made
within onc ycar of entry of the Covenant for that State. The reports are to be
considered by the Committee. The role of the Committee is to ‘study’ the
reports and to transmit its reperts, and such general comments as it may con-
sider appropriate, to the States partics.'*LThe Conunittec may also submit to
ECOSOC those general comments in addition to the State reports received
from States partics. ‘

The Commitcee has decided that subsequent reports are to be required every
five years.*2 Since 1992 the Commitce has allowed itself the authority to
request a report at any time it considers appropriate and to allow the chair-
person to request a special report in exceptional cascs or in cases of emer-
gency. Under this procedure, urgent reports have been required from a number
of States.!3 Prior to the consideration of the State report, the report is scru-
tinised by a working group of the Committee. The working group prepares a
list of questions arising from the analysis of the report and these questions are
thn put to the State representative. The questions typically involve omissions
from the report, follow-up from the previous report and any other issues aris-
ing from the report. The list of questions may be made public once the session
has started. The consideration of a report takes place over nwo to three pub-
lic mectings. A representative of the reporting State is invited to introduce the
report and answer questions as contained in the list prepared by the working
group. The Committee also receives information from other informal sources.

It may seck additional information from the State party concerned through

v

149 See UN Doc. F/2575.

140 Flarris, above n. 1, at p. 648,

HE Cited in McGoldrick, above n, 1, ac p. 9.

' UN Doc, CCIRIC/19/Rev. 1" :

19 10 1992 special reports were asked for by the Committece from Bosnia-Herzegovina, Croatia
and the Federal Republic of Yugoslavia; in 1993 from Angola and Burundi; and in 1994 from
Haiti and Rwanda. '
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supplementary reports. 4 At the completion of the session, the Committee
proceeds to draft and adopt its comments. The comments represent
the Committec’s view on a State party's report. It CM the positive and
necgative featurcs in the repores, concerns and constraints. 1t alsa includes
‘/suggcs(iuns and recommendations. Periodic reports follow a similar pattern,
with the Committee continually emphasising the elaboration of the follow-up
procedures 10 the light of the Committee’s comments on the previous
rcpurt.“‘5 According to Article 40(5) the Committee is to ‘submit to the
General Assembly of the United Nations theough ECOSOC annual reports of
its activities'. Within (he-United Nations, the third committee considers the

Annual Reports of the Committee. A procedure was devised in 1985 to deal

with supplementary reports. 1

/ / .

“Reporting guidelines
\While the reporting procedure appears an attractive mechanism for monitor-

ing progeess, in practice thete are substantial difficultics and hordles. The
States' reports are frequently delayed and are often incomplete, failing to pro-

vide the requiced information. In the light of these hurdles, the Committee has

also made a significant concession to those States which submit supplemen-
a State party submits additional or supplementary

tary reports. Thus if
of its initial or periodic report, the Committee

information within a year
makes provision for deferring the periodicity of report.t’

In order to assist States reparding the required content of the reports, in
1977 the Cotnmittee set out general guidc‘.lincs.“8 According to these guide:

lines, reports <hould describe measures adopred giving effect to the rights in
fer to the difficultics and other factors

sts. The guidelines also require Stafes
¢ other mechanisms in place with

the Convention. Reports should also re
alfécting the implementation of the ript
to outline their legislative, administrative o
regard to the rights containcd in the ICCPR and to include information on
restrictions of these rights. According to these guidelines States partics are
reminded of their obligations to ensure the rights contained within the
1 obligations ‘may entail affirmative action policies and
ons within the private sphere. In 1981 and 1995 these
emented by additional scts of guidelines, The 1995

Convention. Sucl
may relate to situati
guidelines were suppl

160 \While secking additional information
of asking questions on 3 topic-by-topic basis.
13 Ghandhi, above n. 1,2t p. 24

146 Doc A/41/H0, para. 5. X R o )
19 Doc AJ3740, Ax1V; adopted by Human Rights Commitice at its 180th meeting 28 July, 1952

148 See General Guidelines Regarding the Form 2nd Content of Reports [ram Seates Parties undee
Article 40 of the Covenant GAOR 32nd Ses. No. 44 (AJ3UA44). Report of the Human Rig'l'-u

Commitec.

from the Stare party, the Committee has used 2 method
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puidelines emphasise that the reports should include factors ‘affccti':.xg the dif-
ficulties experienced in the implementation of the, Covenant, including.any
¢ the equal enjoyment by women of that right’."? Guidelines
led for periodic reports under Article 40(1)(b). The effect

factors affectin
have also been provic
of these cfforts has, however, been limited and various examples could be
found of incomplete or inadequate compliance with the reporting procedures.

Since there are no sanctions attached to non-compliance, the powers of the

f
Committee remain limited. ©
. o) S L_

NEMFERAL COMMENTS!

The Tuman Rights Committee is also entitled to provide General Comments,
comments which relate to various rights within the Covenant and are non-
country specific.!S! The practice of producing General Comments began in
1981. The overall purpose behind these General Comnients is to:

make the Comimittee’s experience available for the benelit of all States Parnies, so
as to promote more effective implementation of the Covenant; to draw the atten-
rion of States partics o insulficiencies disclased by a Jarge number of reports; to

suppest improvements in the reporting procedure; to clarily the requirements of

the Covenant; and 1o stimulate the activities of Srates Parties and International
Organisations in the promotion and proteciion of human rights. General
Comments are intended also to be of interest 1o other States, especinlly those
preparing-to become parties to theCovenant. They are intended, in addition, to
strengthen cooperation amangst States in the universal protection and promotion

of human rights,$?

In its initial sct of General Comments, the Committee considered aspects of
the reporting obligations of States, procedures and the obligations on States
parties under Article 2 1o undertake specific activities to enable individuals to
enjoy their rights. General Comments have been made on Ardicles 1-4, 6, 7,
9,10, 12, 14, 17-20, 23-25, 27 and 41. The General Comments delivered
have been addressed to all States partics, and in its consideration of States
repocts the Committee has increasingly referred to these General Comments.
t]']w. General Commients not only act as an invaluable guide to the interpret-
ation of particular articles, but also have added considerably to the existing
jurisprudence reparding civil and political rights.\We have already considered
the value of the General Comments in our :nmt'_\?{s of the substantive rights of

149 UN Dec. CCPRICI20Rev. para 6.

150 See T, Qpsahl, “The General Comments of the Human Rights Committee” in J. Jekewitz
et al, Des Menschen Recbt Zavischen Preibeit Und Yeraitwortiong, Festschrift fiir Karl Jose
Partsch zum 75, Geburstay (Berlin: Duncker and Homblon 1989, pp. 273 286.

HICCPR Asticle 40(4),

12 Ghandhi, above n, 1, at p. 2%
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the Covenant, but the significance of these Comments upon controversial sub

jects such as the rights of the child, 3 minorities™** and freedom of relipion!s

cannot be overstated.
4

\\/é\f"['l,{R-STz’\'I'E APPLICATIONS!

The second mode of implementation is the inter-State complaints procedure as
authorised under Articles 41 and 42 of the ICCPR. Alchough part of the same
treaty, the procedure is optional with States interested in using this mechanism
being requited to make an additional declaration. 32 Both parties, the com-
plainant and the State against whom the complaint is made, must have made
a1 declaration wnder Article 41/ According to this procedure a State (A) which
considers another State (B) is violating the Covenant can bring that fact to the
attention of the State Party concerned. State (B) must respond to the allega-
tians within three months. "1, however, the matter has not been resolved
within six months of the receipt of the initial conmunication, cither State may
bring the matwer to the attention of the Committee 22 The Commitice muse
decide whether all local remedies have been exchausted before considering the
case in closed sessions, ' The Committee’s task 1s to mnake an attempt to
cesolve the dispute through its good offices. ' The Commitiee 15 obliged to
produce a written repore within twelve months of the date of receipt of antice
of complaint. If a solution is reached, then the Comuittee’s report will be bricf
and confined to facts and the solution reached, L IF a friendly solution has not
been reached then the Committee is required to confine its report to 2 briel
statement of facts. The wrictten submissions and a record of the oral subimis-

sions made by the States parties involved are to be attached o the report. -
According to Article 42 (if the matter is not resolved amicably) the

i . » - . -
Committee may, with the consent of the States parties concerned, appoint a

five-member ad hoe conciliation commission }22 The Comnyission is required

153 Human Rights Committee, General Comment Nu: 17, Rights of the Child (At
Sess., 19892, 07/04/89,
Y Hyman Rights Committee, Gereral Comment Na: 23, 1le Rights of Minorities (Art, 270
Sih Sess,, 1994, 08/04/94.
'S Human Rights Commitree, (
Conscicnce and Religion (Are. 18): 418th Sess. 1993, 30/07/93,
it Sep S Leckie, “The Inter-State Complaint Procedure in Intecnanonal Law: Hopeful Prosje
or Wishiul thinking?” 10 HRQ (1983 249,

=BT Arncle 4141).

VR Arcle 411 )ak

VA e 4 IR,

VO Arncle 41D e)d). -

T Arncle 41{1)(c).

o Arncle 411 1)(h) ().

eV Asticle 41{ 1R

- Agricle 4201 )(a)(h).

24): 35th

eneral Comment No: 22, The Right to Freedom of Thought,

83
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to report its findings to the Chairman of the Committee within twelve months
of having taken up the mattee. ¥ 1f no solution has been rcached then the
Commission report must state the facts and indicate ‘its views on the possi-
bilitics of an amicable solution’164 A conciliarion commission has the power
1o make recommendations, however, these cecommendations are not binding
upon States) In each case the matter will be referred to the General Assembly -
through ECOSOC being informed, in duc course, by the Committee in its
annual report. Like other international procedures of a similar nature the
inter-State complaints procedure has not proved to be of any major signifi-
cance. Inter-State proceedings, in the words of one commentator, ‘are undeni-
ably complex, cumbersome and clongated”.’8” States often feel reluctant to
challenge other States for political and diplomatic reasons. As yet the inter-

State complaints procedure has not been used.'®8

/
Mli INDIVIDUAL COMPLAINTS

A third mechanism, and by far the most significant in so far a

concerned, is the individual complaints procedure under the first optional proto-
col to the ICCPR. At the time of drafting of the ICCPR it had been proposed
to incorporate a mechanism of individual complaints within the Covenant
iself, an effort which proved abortive in the light of widely differing views
and disagreements. The Protocol, which emerged as a separate treaty, came
into operation on 23 March 1976 and by 31 March 2002 there were 101
States parties Lo it — covering a population of well over one billion people from
all continents of the world. Under this Protocol, the Committee has provided
consideration to more than 1,000 cases cmerging from 69 States parties.

[ According to Article 1 of the Protocol, a State party to the Covenant that
also becomes a party to the Protocol:

recognises the competence of the Committee to receive and consider communica-
tions from individuals subject to its jurisdiction who claim to be victims of viola-
tion by that State Party of any of the rights set forth in the Covenant. No
Communication shall be received by the Committee if it concerns a State Party to
the Covenant which is not a party to the present Protocol.'™?

The Communication should be sent to the Secretariat of the Office of the
High Commissioner for Hluman Rights. Communications must be in written
{orm. There is no restriction of language and, unlike the Luropean system,
165 Arcicle 42(7).

166 Article 42(7)(c).

167 Ghandhi, above n. 1, at p. 26.

168 |bid. at p. 27.

169 For a derailed consideration sec Ghandhi, above n. 1.
Article 1, Protocol 1.

170
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there is no time limit on submission after the exhaustion of domestic remedies.
IHowever, prior to submission, and in accordance with Article 2, the individual
who claims to be the victim of violations of his or her rights must have
exhausted all available domestic remedies.

The communication must provide essential prerequisite information. This
consists of the name, address and nationality of the victim and the author. The
State against which the complaint is being made must be identified clearly.
When a State is not a party to the Optional Protocol, the Secretary-General
returns the communications with the notification that the State concerned is
not a party to the Protocol. There should also be identification of the breach
and the articles which are alleged to have been breached. There must also be
a statement to the effect that, having satisficd the admissibility requirements
(i.c. the exhaustion of domestic remedies), the same matrer is not being con-
sidered by another international procedure ete.'”! The communication must
be signed and dated. Article 3 of the Protocol provides that the Committee
shall consider inadmissible any communication which is anonymous or which
the Committee considers to be an abuse of the right of submission or incom-
patible with the provisions of the Covenant. Article 5(2) provides for the
exclusion of those communications where the same matter is the subject of
another international investigation or settlement,

Consideration of the communication under the OP is confidential at the
merit and admissibility stage. On receipt of the communication, it is screened
by a member of the Secretariat of the offices of the High Commissioner for
Human Rights. The communication is registered by the Secretariat and is
forwarded to the Human Rights Committee’s Special Rapportcur for New
Communications.'”? The Special Rapporteur, a member of the Committee,
provides the initial scrutiny and ensures that the necessary information is pro-
vided or contained in the communication. He sccks observations or further
information from the relevant State party and the individual, and then passes
them to the five-member Working Group on Communications. The latter
meets for one week before the session and can declare a communication
admissible so long as the Working Group is unanimous.!” Otherwise the
issue of admissibility is considered by the whole committee.’”*The general
practice is that the ruummcmi.umn: of the Working Group are normally

followed by the Committee.

U Arnicle 5(2)(a) ().

2 For the terms of reference for the Special Rapportuer an New Communications, sce GAOR,
46th Sess., Supplement No. 40 (A/4340) Report of the Human Rights Committee, p. 218.

173 Rule 8.71:3)

U5, Lewis-Anthony, “Treaty-Based Procedures for Making Human Rights Complaints within
the UN System” in H. Hannum (ed.), above n. 17, at p. 47.

173 Ghandhi, above n. 1, at p. 75.
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I The Committee is under an obligation to bring any communication sub-

iitted to it to the attention of the concerned State party.)Within six months

the State party must provide the Committee with written explanations

or statements clarifying the nmttcery(:ascs found to be admissible are con-

oidered on their merits after further’consulation with the State party and the

author of the Communication. The Committee holds closed meetings when

examining individual communications and the pleadings are treated as confi-

dential. The Committee formulates its views in the light of all the written

information made available to it by the individual and by the State party con-

cerned. There are thus no apparent mechanisms for oral on-site investiga-
tions. "

‘(__'I’hc Human Rights Committee presents its views through consensus,

though individual members can write concurring or dissenting opinion$.'”?

The Committee forwards its formulated views to the State party and t6 the

individual. According to Atticle 6, the Committee includes in its annual report

under Article 45 of the Covenant a summary of its activitics under the

Optional Protocol. The Committee's views are not legally binding, carrying

only moral and polirical obligations.'®® The terminology, such as using ‘com-

munications' rather than ‘complaints” and ‘vicws’ as opposed to ‘decisions’,

confirms the limited nature of the mandate of the Human Rights Committee.

“The Committec’s views have not been readily endorsed by States parties and

: the lack of compliance with the views of the Committee has been a source of

‘ some concern. Beoween 1982 and 1990, the committee sent out letters to the

] States partics concerned, requesting that they take action in response to its

! views. This process has proved to be unsatisfactory. From 1990 onwards the

' Committee has undertaken greater cfforts to ensure compliance. A Committee

member is now designated as a Special Rapporteur to follow the implementa-

tion process through, The Committee’s practice in cases of violation is to

require the State concerned to inform the Committee of any actions under-

taken in response to the Committee’s findings. In order to ensure monitoring

of State compliance, the special Rapporteur has a wide mandate: to make

‘cuch contacts and take such action as appropriate for the duc performance of

the follow-up mandate’.'8! In pursuit of this mandate the Special Rapporteur

has contacted a number of permanent representatives ot missions of States

A6 Article 4(1).

AT Article H2).
175§ Lewis-Anthony, ‘Treaty-Based Procedures for Making Human Rights Complaint
the UN System' in Hannum (ed.), above n. 17, at p. 48.
179 For the difficultics surrounding decision making by consensus, sec Ghandhi, above n. 1, at
pp. 32-35.
130 3¢ Zavas, Moller and Opsahl, abave . 126, atp. 1 L.
1 Rules of Procedure Rule 95(2).

s within
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parties to discuss the actions taken by the State.'¥2 A further initiative to
ensure compliance involves on-site visits.!83 In August 1995, the Special
Rapporteur conducted his first = and as yet only - on-site investigation
mission to monitor the compliance of Jamaica with the Committee’s view
on administration of Justice in cases involving the death penalty and death
row phenomena. It must be noted that lack of funding for such visits can be
a discouraging factor for planning future initiatives. The Committee’s annual
ceport submitted to the General Assembly includes not only reference to
those States which have not complied with the Committee’s views but also
information on the follow-up activities. States arc also required to provide
information on action undertaken in responsc to the Committee's view in their

periodic reports submirced under Article 40 of the Covenant.

. il 7 ; 3
Admisgibility requirements under the Optional Protocol
/

“Who may submit a petition?

Aécording to Article 1 of the OP, the Committee may receive communications
from:

individuals subject to [the State Party’s] jurisdiction who claim to be victims of a
violation by the State party of any of the rights set forth in the Covenant.

There is no requirement of nationality provided that the victim has been

within the jurisdiction of the State. The Committee, therefore, is authorised to

receive communication from nationals, aliens, refugees or anyone clse so long

as the individual concerned is subject to jurisdiction. ' QOrganisations or asso-

ciations, as such, are not entitled to cubmit communications.'®¥ The person

submitting the commuanication is identified as the ‘author’.'¥ Only one or sev-

cral “individuals' (acting cither on their own behalf or through hisftheir repre-
Article 1 of the Protocol. The

centativest may submit a communication under
1 tduly appointed

committee has taken the term ‘representative’ to mean :
representative’, for example the alleged vicum’s lawyer.!87 The Committee.
however, has adopted a flexible approach in circumstances where it has not

i e 5 s N ; ;
152§ ewis- Anthony, ‘Treary-Based Procedures for Making Human Rights Complaints withiz

the UN System™in H. Hannum {ed.), above n. 17, at po A9,
51 had.

150 See Mygieel Angel Fstreffa v, Urnguay, Commumcation
(m”:. No, 40 tA/3840) ar 130 (1953).
185 Disabled and handicapped persons in ftalv . Ttaly, Communication No. 163/1984 (10 April
1984). UN Doc. CCPRIC/OP/L at 471983 | R. T and the W G. Purty v. Canada,
Communication No. 104/1981{6 April 1935), UN Duc. CCPRIC/OT/T ar 25 (1984) (an
unincorporated pohucal party).

16 A feGoldnick, above n. 1, at p. 170,

137 UN Doc. /3340 para 580,

No. 711980 (17 July 19801, UN Doc
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been possible for the victim to submit the communication because of arbitrary
detention, being held incommunicado, strict mail censorship, an incapacitat-
ing illness consequent upon detention, or QC}!EI\ occurring as a result of State
actions or omissions.' In these circumstances the Committee has allowed
others to petition on behalf of the victim provided there s a strong enough
link between the individual and the complainant, and that the victim has (or
would have) consented himself or herself to such an action. This position is
reconfirmed by Rule 90 of the Committee Rules of Procedure according to
“which a ‘communication should normally be submitted by the individual
himself or by his representative’ although it may be submitted on behalf of
the zlriilcgcd victim ‘when it appears that he is unable to submit [it] himself’.189

In Massera v. Uruguay the author’s communication on behall of her
husband, her stepfather, and her mother was held admissible.'”® Similarly,
communications on behalf of daughter,'?! an uncle and aun,'? a son-in-law!?*
and a niece'®* have been admissible by reason of close family connections. The
onus is upon the authors to establish sufficient linkage with the victim and
convince the Committee that he or she has (or would have) authorised sub-
mission to the Committee. The Committee has not limited the acceptance of
communications from close family members. At present NGOs are not
authorised to present communications on behalf of the alleged victim, and
organisations in general may not act as authors of communications since
Articles’1 and 2 of the Protocol explicitly refer to ‘individuals’.

P . . . - . -
“dre actio popularis communications perntissible?

Under the provisions of the Protocol a person can claim to be the *victim” only
if his or her rights arc actually being affected. It is undeniably a matter of
degree how concretely this requirement should be taken. However, it is clear
that no individual could in the abstract - by way of actio popularis — challenge

188 e Flerrera Rubio v, Colombia, Communication No. 161/1983 (2 November 1987), UN Doc.
Supp. No. 40 (A 3/40) at 190 (1988; Miango v. Zaire, Communication No. 194/1985 (27 Qctober
1987), UN Doc. Supp. No. 40 (A/43/40) at 218 (1988). See Ghandhi, above n. 1, at p. 85.

182 Rule 90(b) Rules of Procedure.

190 Morianma Herandez Valentini de Bazzano, Luis Maria Bazzano Ambrosini, Martha Valentini
de Massera and Jose Liwis Massera v. Urugnay, Communication No. R.1/5 (15 February 1977],
UN Doc. Supp. No. 40 (A/34/40) ac 124 (1979).

VY Maria del Carmen Almeida de Quinteros, on bebalf of ber daughter, Elena Quinteros
Aleida, and on ber own bebalf v. Urngiay, Communication No. 10771981 (17 September
1981), UN Doc. Supp. No. 40 (A/38/40) ar 216 (1983).

92 Beatriz Weismann Lanza and Alcides Lanza Perdomo v, Uriguay. Communication No. R.
2/8 (20 February 1977), UN Doc. Supp. No. 40 {A/35/40) ac 111 (19500,

195 Daniel Mongnya Mbenge v. Zaire, Communication No. 16/1977 (8 September 1977), UN
Doc. Supp. No. 40 (A/38/40) av 134 {19831

Y9 Reatriz Weisnann Lanza and Aleides 1oeza Perdonto v. Urngiay, Communication No. R
2/8 (20 February 1977), UN Doc. Supp. No. 40 (A/33/40) at 111 (19801
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a law or practice claiming it to be contrary to the Covenant.'? If the law has
not already been concretely applied to the detriment of the individual, it must
in any event be applicable in such a way that the alleged victim’s risk of being
affected is more than a theoretical possibility.'s In Shirin Awmeceriddy-
Cziffra and 19 Other Mauritian Women v. Manritius,'®” the authors of the
communication complained that two picces of legislation on immigration and
deportation resulted in gender discrimination, violating the right to found a
family and home and removed the protection of courts of law, breaching
Articles 2—4, 17,23, 25 and 26 of the Covenant. To further their complaints,
the authors argued that, under the new laws,

alien husbands of Mauritian women lost their residence status in Mauritius and
ly for 2 resident permic which may be refused or removed at any

must now apy
time. These new laws, however, do not affect the status of alien women married

to Mauritian husbands who retain their legal right to residence in the country. The
authors further contend that under the new laws alien husbands of Mautirian
woman may be deported under a ministerial order which is not subject to Judicial

Review, 178

At the time of the communication, seventeen authors were unmarried and
only three co-authors were married to foreign husbands. The Committee
applying the test of ‘alleged victim's risk being more than a theoretical possi-
bility” held that only those women directly affected by Mauritian legislation
could claim to be victims. This excluded the seventeen unmarried Mauritian
women. The Committee however held the three married women to be ‘vie-
tims’. Despite the apparently narrow view taken in the Mauritian women’s
case, the existence of a risk will suffice and the petitioner need not show that
the law has in fact been applied to their detriment.

The existence of risk was used as a cricerion in Toonen v. Australia?
a practising homosexual was regarded as a ‘victim’ when he challenged a law
criminalising homosexual acts, a law that not been enforced for wen years.
Justifying its vicws, the Committee noted that ‘the threat of enforcement and

the pervasive impact of the public opinion had affected [the author] and
200 The existence of risk is also a critical

? where

continued to affect him personally’.
factor in cases where the victim faces being extradited to a non-5rate party
195 See A. R. S. v. Camada, Communication No. 21/1981 (28 October 1981), UN Doc.
CCPR/C/OP/1 at 29, 30 (1984). Contrast with the requirement laid down in ACHR (Aruicle 44).
below Chaprer 8.

%6 Shirn Avmeeriddy-Caffra and 19 olber Maurinan women v. Mann.'ns Communicanion
No. 35/1978 (% April 1981), UN Doc. CCPRIC/OP/ at 67 (1984), para 9.2,
%7 1bid.

1*8 Ibid,

1 Toomen v. Australia, Communication No. 488/1992 (4 April

CCPR/C/S0/D/488/1992 (1994).

10 1bid. para 8.2

1994), UN Doc.
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with a strong possibility of facing torture. In Kindler v. Canada, the

Committec noted:

A State party would itsel” be in violation of the Covenant if it handed over a

person to another State in cireumstances in which it was foresecable that torture
would take place. The foresecability of the consequence would mean that there
was a present violation by the State party, even though the consequence would not

accur until later on2M

/

Comutunications ratione materia ‘/

The Committee’s comperence to examine communications is limiited to viola-
tions of rights contained within the ICCPR. Other alleged violations (not con-
rained in the Conventiont are not admissible.2? Thus allegations of being
over-taxed {based on racial discrimination), 2% right to property,?* the right
to asylum,2%% or the right to conscientious objection are outside the remit of
the Committee’s consideration.2% However, an averlap with rights contained
inn other international instruments does not render the alleged violation inad-

missible.207

Against whom ?\/

It is only possible to bring an action against a State party and not an inter-
national or regional organisnricm.m9 It is also impartant to verify that the con-
cerned State is a party to both the JCCPR and the Optional Protocol. Once a
Srate is identified as having accepted obligations under the JCCPR and the
Protocol, there are two additional issues which have penerated complexitics.
(First, sometimes it can be difficult to identify whether a particular organ is
part of the State or a private body,jand in this regard our carlier discussion {on

00 Kindler v. Canada, Communication No. 470/1991 (11 November 1993), U~ Deoc.
CCPRIC/A8/DI470/1991 (19930, p. 141 (para 6.2).

00 K [ v. Denmark, Communication No. 59/1979 (26 March 1980), UN Doc. CCPR/COP/]
at 24 (1984); C. E. v. Canads. Communication No. 13/1977 (25 August 1877), UN Doc.
CCPR/C/OP/T at 16 (1984),

203 |, M. v. Nortway, Communication No. 129/1982 (6 April 1983), UN Doc. CCPRIC/OP/I at
41 (1984

4K v, Denmark, Communication No. 59/1979 (26 March 1980), UN Doc. CCPR/C/OP/]
at 24 (1984), i

205y M. R. B. v. Canada, Communication No. 236/1987 (18 July 1988), UN Doc. Supp. No.
40 (A/3/40) at 258 (1988).

M6 1T K. v, Findmd, Communication No. 185/1984 (9 July 1985), UN Doc. Supp. No. 40
(ASAQ/40) ac 240 {1935).

17 Cep § W M. Brocks v. The Netherlands, Communication No. 172/1984 (9 April 1987), UN
Doc. Supp. No. 40 (A/42/40) ar 139 (1987), 160; McGoldrick, above n. 1, pp. 163-165.

W3 1 d P v. The Netherlands, Communication No, 217/1986 (24 March 1988), UN Doc.
CCPRIC/OIT at 70 (1984). Similar to ECHR decision CFDT v. European Comminniticsltheir
Members A. 8030/77, 13 D & R 231 (1978) (European Commission).
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public/private divide) needs to be recalled. State responsibility extends to
officially or semi-officially controlled agencies (for example, an industrial
board?®? or a broadcasting corporation).2? Secondly, since the undertaking
on the part of the State is “to respect and to ensure all individuals ... the
rights’, it is also possible to hold the State accountable in situations
where although the breach was conducted by a private party, the State had

nevertheless the duty to prevent that breach.?!!

/
=T . - - .
“Cofmmunications raione temporis

In accordance with the general rules of international law, alleged breaches of
the Covenant which occurred before the Covenant and the Protocol had
entered into force?? with regard to the State party concerned are beyond the
scope of consideration,?!? If, however, the alleged violations continued after
the relevant date,*'* or the alleged offences began and continued even though
the initial arrest took place befare the entry into force for the relevant State
of the Covenant and the Protocol,2!? or the alleged offences have produced
long-term effects, the communication could be declared admissible.

Communications between petitioner and the State complained against

(lnterpretation of Article 1 of the Protocol in relation to Article 2(1) of the
Covenant - meaning of “within its territory and subject to its jurisdiction’).

According to Article 2(1) of the Covenant, ‘cach State Party undertakes to
respect and ensure to all individuals wichin its territory and subject to its juris-
diction the rights recognised in the present Covenant without distinction of
any kind'. In contrast Article | of the Protocol refers to the requirement of

[ d Boetal. v, The Netherlamds. Communication No. 2731989 (30 March 1989), UN Doc.
Supp. Nu. 40 (A44/40) ar 286 (1959

210 [ en R- Hertzlerg, Uit Mansson, Aztrid Nikula and Marko and Tuwovi Putkanen, represented
iy SETA (Qrganization for Sexual Eguality) v. Finland, Comnunication No. R.I4/61 (7 August
19791, UN Doc. Supp. No. 4G (A/37/H0 ac 161 (1982).

A See the Committee’s approach in Herrera Rubio v. Colombia, Communication No. 161/1983
(2 November 1987), UN Doc. Supp. No. 40 (A/43/40) ac 190 (1988) and Alfredo Rafael and
Sanmseed Huniberto Sanjudn Arévalo v. Colombia, Communication No, 18171984 (3 November
19891, UN Doc. Supp. No. 40 (AH3/401 ar 31 (1990).

T Miguel AL Millin Seqeeira v. Urngnay, Communication No. 6/1977 (29 July 1280}, UN Doc.
CCPRACIOPNT at 32 (1984); Lucia Sals de Towron v Urngiay, Communication No. 321978
(31 March 1981), UN Doc. CCPRCOP/L at 61 (1984),

SRS, v Garada, Communication No, 91/1981 (28 Ouober 1981), UN Doc, CCPRIC/OM]

al 2901988
WS g Torres Ramiirez v, Uragreay, Communication No. 1977 (26 August 1977), UN Doc.

CCPRIC/OPH ar 3 (1984).

S seiane Weinberger Weisz v. Uriegnay. Communication No. 281978 (29 October 19500, UN
Doc. CCPRACJOM at 57 (1984); Leopoldo Buffo Carbatial v. Urigeay, Communication No.
33/1978 (8 April 1981), UN Doc. CCPR/CJOP/1 at 63 (1284).
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‘jurisdiction” but not ta that of territory. The Committee has adopted a broad
approach to the meaning of jurisdiction. Thus in a number of circumstances,
complaints have been held admissible for individuals not physically within the
territory of the State concerned. In Samel Lichtensztejn v, Urugray?'® the
Committee held a petition admissible by a Uruguavan citizen who was
resident in Canada in relation to the non-renewal of her passport. According
1w the Committee the words, ‘subject 10 its jurisdiction, in Article 1 of
the Protocol, refer to the relationship berween the individual and the State
concerned, and not to the place where the violation occurred'2!?

Thus, depending on the nature of the alleged complaint, it is possible for the
victim to be ourside the territory of the State party. Therefore refusal to rencw
a passport in another State would result in the denial of the right to freedom
of movement. Abduction in the territory of another State, '8 or atrocitics com-
mitted after occupation of foreign land also provide examples.?'? Furthermore
the victim does not have to be in the territory or jurisdiction of the concerned
Statc at the time of the alleged violation or at the time of the filing of the com-
munication. The decision in the Liliant Celiberti de Casariego case 0 confirms
that the Committee sees no problem in declaring a communication from a
refugee admissible. 22! Tt would also appear that a communication would be
held admissible on the basis that at the relevant time the individual concerned
was under the effective control of the respondent State, regardless of the

theoretical territorial boundares.

Admissibility and procedural requirements connccted with the content of the

petition

Effect on admissibility of the existence of international procedures

(Article 5(2)(a)) .

According to this Article a communication cannot be considered if it contains
the same mateer as that which is being examined by another international

26 el Lichtensstein v. Urngray, Communication No. 77/1980 (30 September 1980), UN
Doc. Supp. No. 40 (A/38/40) at 166 (1983).

17 Delia Saldias de Lopez v, Urnguay, Communication No. $2/1979 (29 July 1981), UN Daoc.
COPRACIOP at 88 (1984).

M8 1hid, Antoriey General of the Govermnent of lsrael vo Eichmann 36 ILR (1961) 5; JEES
Faweett, “The Fichmann Case” 58 BYIL (1962) 181; L.C. Green, 'l he Eichmann Case” 23 MLR
(1960) 507.

Y Soe Conumittee Against lorture, [nitial Reporis of States partics Due it 1997: Kuwail.
15/10/97. CAT/C/37IAG. 1. (State Party Report] paras 33, 54

20 ilian Celiberti de Casariego v. Uruguay, Communication No, R.13/36 (17 July 1979), UN
Do, Supp. No. 40 (A/36/40) ar 185 (1981).

L3 . s . . . P - .
2y fact most communications scem to be presented by individuals in similar situations.
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procedure, for example by the European Court of Human Rights?#2 or by the

Inter-American Commission on Human Rights.?23 This limitation does not

apply to the State reporting system such as those presciibed by Article 16
of the ICESCR22* or considerations under the ECOSOC Resolution 1503
procedure,225 the ILO Freedom of Association Commitree,” ¢ those pending
before the United Nations Working Group on Enforced or Involuntary
Disappearance established by the Commission on Huoman Rights in its
Resolution 200XXXVI) 29 Eebruary 1980,227 or the Country-Studies by the
Inter-American Commission on Human Rights.??% Only procedures imple-
mented by inter-State or intergovernmental organisations fall under this
provision. Those established by NGOs, such as inter-parliamentary councils,
do not alfect admissibility, nor do procedures such as the e.g. petition system
of the General Assembly Special Committee against Apartheid, and those of
ceveral ad hoe fact-finding bodies on human rights in particular countries.???
The examination of State reports under the ICESCR does not come within the
cerms of Article ${2)(a).??? Equally there is nothing to prevent an applicant
exhausting another international procedure and then submitting a communi-
cation to the Committee. Similarly the Committee is not precluded from
consideration of a communication which has been withdrawn from another
internatienal procedure??! or submitted by an unrelated third party.

Even in the case of communications being considered by anather international

procedure, the Commitiee has adopted pencrous rulings. In one casc, the

Committee determined that a two-line reference to the author in a List of over 100

persons detained did not breach the provisions of Article 5(2 (a).232 In Migueel AL

22 Gee DUF. et al. v, Sweden, Commurication No. 183/1984 (26 Mazct |
N 40 (AM0M40) ar 228 (1985).

223 See Muguel A Midldn Sequeira v, Urigoay,
Doe, CCPR/C/OPI ac 52 (1984).

24§ WM. Broeks v. The Netherlands, Communication No, 1711984
Supp. No. 40 (A/42/40) at 139 (19870

254 e al. v. S, Communication No. 111976 (
(1984).

ol Klemraadr Babaeram e al v. Suriname, Communication
1541983 (4 Apnl 1985), UN Doc. Supp. No., 40 (A/40/40) at 187 {1983,

27 paslio Lawreano Atachabua s, Perie, Communication No. 54011993 (16 Apnl 1996).
COPRICIS6/DI40/199 3. '
2B barns, above n. 1, at p. 650

% e Doc, A/3MA0 para 552,

D0 A Goldrick, above n. 1, ar p. 185,

0 Rand Sesddic Antonaccio v Uragieis, Cammumeation No. R.H/6
Duc. Supp. N 40 (A/37740) ac 114 - 152}, According to the Human Rights Committee “same
mateer refers to having “identical parues to the complaints advanced and facts adduced in sup-
part of them™ V. O. v Nonway, Communication No, 16871984 (17 July 1385), UN Doc.

CCPRIC/OP/1 ar 48 (1984), para 6(al.
BT Mignel A, Millin Sequcira v. Urigray, Communication Ne. 6/1977

CCPR/C/OPI ar 52 (1984).

985), UN Doc. Supp.
Contmunication Na. 611577 (29 July 1980), UN
2 April 1987), UN Doc.
26 January 1978), UN Dov. CCPRIC/OP ar 17

No. 1461983 and 148 1o

3123 November 1979), UN

19 July 1980), UN Daoc.



100 The International Bill of Rights

statements from the State party concerned regarding the non-exhaustion of
domestic remedies. The Committee has noted on a number of occasions that
the State is required to show that remedies are available and effecrive.??!

The Committec has also placed the burden of proof on the State party to
rebut the allegations made by the individual because it is the State which is in
a stronger position and has access to pertinent information. In Eduardo Bleier
v. Uriguay, the Committee said in relation to the burden of proof that this can-
not rest on the author of the communication, especially considering that the
author and the State do not always have equal access to the evidence, and that
frequently the State party alone has access to the information. It is implicit in
Article 4(2) of the OP that the State party has the duty to investigate in good
faith that all the allegations are corroborated by evidence submitted by the
author. In cases where the author has submitted allegations supported by sub-
stantial witness testimony, and where clarification of the case depends on infor-
mation exclusively in the hands of the State party, the committee may consider
allegations as substantial in the absence of satisfactory evidence and explan-
ation by State party.2? Similarly in William Torres Ramirez v. Urngitay, a gen-
eral denial by Uruguay of non-exhaustion of domestic remedies was declared
to be entirely insufficient.2*3 The author’s allegations, where they have been
cither uncontested or the details are of a general character, have often been
accepted unconditionally. This approach of the Committee in relation to bur-
den of proof issues is commendable, commenting on which Davidson notes

that the Human Rights Committee has signalled

quite clearly in its jurisprudence that it is the State which must show which rem-

edies are specifically available to a complainant when it denies that local remedies

have not been exhausted >

Other admissibility requirements

In general the victim needs to establish a prima facie case. In other words, the
communication must not be ‘entirely withour foundation or merit in legal
principle’.2*3 Thus, where a petitioner is complaining, for example of breach

1 is incumbent on the State party to prove the exfzctiveness of remedies the non-exhaustion
of which it claims™ and the availahility of the alleged remedy must be ‘reasonably evident’; €. F.
ot of. v, Canadda, Communication No. 113/1981, 25 July 1983 (19¢h Sess.), 12 April 1985 (24ch
Sess ). UN Doc. CCPRAC/OP/T ar 13 (1984).

S duarde Bleier v, Urigaeay, Communication No. 750025 May 1978), UN Doc. Supp. No.
10 (A/37/40) at 130 (1982), para 13,

23 W llian Torres Ramirez v. Urngnay, Communication No. 31977 (26 /
COPRCJOP/L at 3 (1984).

45 Davidson, The Inter-American Court of Hionin Rights (Aldershor:
pp. 71-72,

45 Ghandhi, above n. 1, at p. 181,

\upust 1977), UN Doc.

Dartmouth) 1992, at
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Mullirt Sequeira v. Uriginay the Committee also decided that a communication
submitted to the Inter-American Commission on Human Rights prior to the
cutry into foree of the ICCPR and OP could not relate to the event alleged to have
taken place after that date. Similarly the rule was not breached by a subsequent
opening of the case by an uarelated third party.2" A case which has already been
examined under another procedure on international investigation could not con-
cern the same matter if it was submitted to that particular procedure prior to the
entry into force of the Protocol and the Covenant for that particular State.2™

/
Fffect on admissibility by non-exhaustion of domestic remedies (Article

S ol prow 1

One of the most significant admissibility requirements is that the victim must
have exhausted all domestic remedics before attempting to have recourse to the
Comnitice.2% Thus in the event of available {and not unreasonably prolonged)
domestic remedics, the Committee is barred from considering the communica-
tion, While not stated explicitly, the Committee has considered this provision in
the light of existing principles of general international law. Unlike ECHR, there
are no time limits and the approach of the Committee has been flexible and gen-
erous. The applicant has the inital burden of proof to show that he has
exhausted domestic remedies. After having established the prima facie case, the
burden of proof shilts to the State to refute the alleped violations. If the domes-
tic remedies are ineffective, > unreasonahle in nature or excessively onerous,

unduly prolonged?*® or are no longer open or are, in fact, unavailable? to the

victim then he is not under obligation to exhaust these remedies. Similarly there
is no obligation on the victim to resort to extraordinary remedies. 2%

In the absence of evidence suggesting the existence of ineffective and unrea-
sonably prolonged remedies, the Committee has declined to accept general

WY [lian Celiberti de Casariego v Urnguay, Communication No. §6/1979 (29 July 1981), UN
Dac. CCPR/C/OD/1 at 92 (1934}

4 Alberto Grille Motta v. Urnguay, Communication No. 111977 (29 July 1980}, UN Doc.
CCPRIC/OP/T at 54 (1984).

35 NS v. Canada, Communication No. 26/1978 (28 July 1978), UiN Dox. CCPRAIOPT at 19
11934).

236 Guillermo Ignacio Dermit Barbuto and Hugo Haroldo Dersiit Barbato v, Uniguay,
Communication No. 84/1981, 27 February 1981, UN Doc. Supp. No. 40 (A/38/40) ar 124
(1983).

17 See TA v. France, Communication No. 220/1987 (08 December 19891, CCPR/C/37/DI220/1987;
H.K. v. France, Communication No. 2221987 (08 December 1989). CCPRICI3T/D2 21987,

33 Afba Pietraroia v. Urngieay, Communication No. 44/1979 (27 March 1981), UN Doc.

CCPR/C/OPIT at 65 (1984).
19 Eduardo Bleier v. Urngnay, Communication No. R. 7130 (23 Mav 1978), UN Doc. Supp. No.

40 (A/37/40) atr 130 (1982).
M0 Fapl Pratt and Toarn Morgan v, Jamaicd, Communication o, 21001986 and 22511987

(6 April 1989), UN Doc. Supp. No. 40 (A/44/40) at 222 (1989).



International Covenant on Civil and Political Rights 101

of the right to fair trial and racial discrimination, he needs to substantiate his
claims with some evidence.2%6 According to Article 3 of the Optional Protocol,
the Committee is barred from considering any communication that is anonym-
ous. The author of the communication is required to identify himself or her-
sclf, though the Commitice may agree (depending on the circumstances) not
w0 reveal his or her identity to the Stare. The communication must also not
abuse the right of submission, or be incompatible with the provisions of the

Covenant.2*” Communications have rarely been held inadmissible because of

abuse of the right to petition. 3

/ S
s

\/c/o LUSIONS
\.

| Since the procedure came into éffect in March 1979, the Committee has found
| 282 violations of various rights contained in the ICCPR. An analysis of the

jurisprudence of the Committee provides an impressive exhibition of the man-

ner in which a body with limited resources and powers could nevertheless

exert influcnce to protect the rights of individuals. The Committee has, over
the last two decades, emerged as the most important organ striving for the

universal enforcement of human rights within the framework of the United

Nations. Imaginative and ambitious ideas have been taken up. Reference
could be made to the provisions for informing the respondent State of desir-
able interim measures ‘to avoid irreparable damage to the victim'?*? and the
publication of its final decisions withour abridgement in spite of Article 6 of
the Protocal providing merely for a “‘summary of its activities".2*® In contrast
to the ECHIR, the grounds for rejecting individual communications are restric-
tively applied. There is no time limit, apgain in contrast to the ECHR's six-
month rule. While the Committee has utilised concepts found in ather human

26 ¢ L. D.v. France, Communication No. 228/1987 (18 July 1988), UN Doc. Supp. No. 40
(A/43/40) at 252 (19881,

27 Article 3 Optional Prorocol.

28 Gee K. L. v. Denmuark, Communication No. 59/1979 (26 March 1980), UN Doc.
CCPRIC/ON/1 at 24 (1934). The Committee found the author's submission an abuse ol the right
to petition. K.L.s communication related to the author’s taxable income with the author claim-
ing violation of Articles 14 and 26 of ICCPR. He had previously submitted a similar communi-
cation, which had been held inadmissible because ol lack of factual evidence and substantiation
of the actual violation of the rights. In the present instance there was a similar lack of substanti-
ation. It was held inadmissible and an abuse of the ripht to petition.

39 Ple 86 of the Rules of Procedute provides authoniy 1o the Committee before forwarding its
[final] views on the communication 1o the relevant State party to inform that State ‘ol its views
15 10 whether interim measures may be desirable to avoid irreparable damage to the victim of the
alleged violation™. See O. E. v. §, Communication No, 221977 (25 January 1978), UN Doc.
CCPRICJOP/ at § (1954); Alberto Altesor v. Urnguay, Communication No. 10/1977 (26 July
1978), UN Doc. CCPRC'OP/L ar 6 (1984).

W Article 6 Optional Protocal.
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rights systems, such as the ECHR’s doctrine of ‘margin of appreciation’,?3! it
has been very restrictive in granting discretionary powers which are likely 1o
be misused.25? With regard to submitting communications, the costs of peti-
tioning are relatively small and there are no specific requirements relating to
the language in which communications ought to be made. Despite these posi-
tive features, there are significant difficulties faced by the Committee.

It is not a court of law and its views are not binding upon the relevant par-
ties. 239 There is no possibility of sanctions {comparable to ECHR) attached to
the Committee’s decisions nor are any provisions made for the appointment
of an ad hoc investigation commitzee (as in ECOS0C Resolution 1503)2" nor
for the appointment of an ad hoc conciliation commission as in its own inter-
State procedure.?S® There are no judicial sanctions attached to the
Committee's views although the basic spirit of the Protocol and the purpose
for which the Committee was established must not be overlooked. The
Comimittee was never perceived to be a Supreme Court for international pro-
tection of human rights. The Protocol and any international human rights sys-
tem can only work effectively in cooperation with State parties’ invalvement
and cooperation. Although limited to those States that are partics to the
Protocol, the procedure presents the only attempt within the UN system to
deal with cases from individuals in a quasi-judicial procedure and to render
an opinion upon the merits of the case.

Before concluding, a number of concerns and limitations faced by the
Committee under the Optional Protocol have to be mentioned. First, the
absence of sanctions attached to the Committee’s views does in fact mean that
the full potential of the international system of human tights protection is not
realised. While the Committee has persuaded many states to change their laws
and administrative peactices, the overall position has appropriately been
described as “disappointing’ 2% It is certainly unsatisfactory when compared
to the Furopean human rights system! Second, attached to this lack of sanc-
tions is the concern regarding non-cooperation with, or even NON-FeCORNIton
of, the Committee’s decisions. We have aleeady considered the Commirttee’s

2 [eo R- Hertzberg, Uit Mansson, Astrid Nibuda and Marko and Tuovi Pritkonen, represented
by SETA (Qrganization for Sexual Equahin v. Finland, Communication No. R.14/61 {7 August
1979), UN Doc, Supp. No. 40 (A/37/40) at 161 (1982). See below Chaprer 6.

2 pccarding to Professor Harris ‘No margin of appreciation doctrine is applied under the

International Covenant on Civil and Palincal Rights either, Targely for fear of State abuse’ See

D. Hards, ‘Regional Protection of Human Rights: The Intec-American Achievement' in
[2.). Harris and S. Livingstone (eds), above n, 33, [-29 at p. 10, n. 32.

M3 7 Crawford, “The UN Human Rights Treary System: A Systerm an Crisis” in I Alston and
J. Crawford (eds), The Future of UN Heran Rights Treaty Monitoring (Cambridge: Cambridge
University Press) 2000, 1-12, at p. 2.

354 See above Chaprer 2.

255 See abuove inter-State procedure.

2% McGoldrick, abave n. 1, at p. 202,
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efforts to ensure compliance and cooperation. These cfforts are only partially

cuccessfull Last but not least, the Committee, like other UN bodies, is facing
\a substantiil crisis of personnel and funding. In its work it is facing a huge
\backlog of at least three years.?>” There is an urgent need to support the
JCommittee with additional funds, and it would be useful 1o hold a number of
/ extraordinary sessions to reduce or remove the current lmcklog)

57 1), Steiner, ‘Individual Claims in a World of Massive Violations: What Role for the Human s
Rights Committee’ in . Alston and J. Crawford (eds), above n. 253, 15-53 atp. 33, s
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