THE INTERNATIONAL
COVENANT ON LCONOMIC,
SOCIAL AND CULTURAL
RIGHTS!

INTRODUCTION

All human rights ate universal, indivisible and interdependent and interrelated.
The international commurnity must treat human rights globally i a fair and equal

; . .1
manner, on the same footing, and with the same emphasis.”

The Vienna Declaration and Programme of Action (1993) clearly recognises
the interrelationship and interdependence of civil and political rights and the
social, cconomic and cultural rights. This recognition is present in varying
degrees in all the major human riphts instrunents. As we have already noted

U FL]. Steiner and It Alston, International Human Rights in Context: Law, Politics, Morals: Text
and Materials, 2nd edn (Oxford: Clarendon Press) 2000, pp. 237-320; M. Craven, The
International Covenant on Economic, Social and Culteral Rights: A Perspective o ils
Development (Oxford: Clarendon Press) 1993; D.]. Harris, Cases and Materials on Internationa!
Laio, Sth edn (London: Sweet and Maxwell) 1998, pp. 689-699; G. Peces-Barba, ‘Reflections on
Economic, Social and Cultural Rights' 2 HRLJ (1981} 281: D, Beetham, "What Future for
Economic and Social Rights?® 53 Political Studies (1995) 41 at p. 51; A. Eide, ‘The Realisation
of Social and Economic Rights and the Minimum Threshold Approach’ 10 HRLJ (1989) 35
D.M. Trubeck, ‘Economic, Social and Cultural Righes in the third World® in T. Meron (ed.),
Heman Rights in International Law: Legal and Policy Issues (Oxford: Clarendon Press) 1984,
pp- 205-271.

1 Vienna Declaration and Programme of Action (MNew York: United Nations Department of
Public Information) 1993 para § (pt 1). Adopted by the United Nations World Conference on
Human Rights, 25 June, 1993 Also see C. Scots, *Reaching Bes ond (without Abandoning) the
Category of “Fconomic, Social and Cultural Rights™ 21 HRQ (1999) 633.
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International Covenant on Econowic, Social and Cultural Rights 105

the UDHR? affirms the existence of the three gencrations of rights.* The-
ICCPR also retains as its primary Article the right to self-determination,
which is a collective right, the right of peoples.® It also contains articles on
equal protection of the law (Article 26), right to freedom of association
(Article 22(1)), right to life (Article 6(1)) and rights of minorities including
their cultural rights (Article 27). Similarly other international and regional
human rights instruments reiterate the overlap between social, economic and
cultural rights, and civil and political rights. Regional human rights treaties
primarily represented by the ECE IR,% the American Convention on Human
Rights (ACHR),” and the AFCHPR® indulge in various ways to protect social,
cconomic and cultural rights, while retaining a focus on civil and political

rights.

ARGUMENTS OVER THE SUPERIORITY OF RIGHTS

Notwithstanding this interaction, there have been divisions over the status of
economic, social and cultural rights. A variety of argumients continue to be pur
forward asserting the superiority of civil and political rights. Civil and polit-
ical rights are advocated as being more important since they arguably form a
critical basis for protecting human rights.” This assumption of the superiority
of civil and political rights has, as Leckie notes, led to gross violations and
neglect of cconomic and social rights. He notes:

when peaple dic of hunger or thirst, or when thousands of urban poor and rural
dwellers are evicred from their homes, the world still cends to blame nameless eco-
nomic or *developmental’ forces, or the simple inevitability of human deprivation,
before placing liability at the doorstep of the state. Worse yet, socieries increas-
ingly blame victims of such violations for creating their own dismal fates, and in

some countries, they are even characrerized as criminals on this basis alone.'?

Attached to the assumption of the superiority of civil and political rights is
the claim that these rights establish immediate binding obligations, whercas

3 10 December, 1948, UN GA Res. 217 A, UN Doc, A/B10 ar 71 {1948),

4 Sec above Chapter 3.

5 Adopred at New York, 16 December, 1966. Entered into force 23 March 1976, GA Res.
2200A (XXI UN Doc. A/6316 {1966) 999 UNTS. 171; 6 LL.M. (1967) 368.

& Signed at Rome, 4 November 1930. Entered into force 3 September 1933, 213 UN.TS.
E.T.S. 3.

7 Signed at San Jose, 22 November 1969. Entered into force 18 July 1978, 1144 UNTS 125:
O.AS TS, No.36, O.AS, Off. Rec. OEASer L/V/11.23, doc. rev, (1979: 9 LL.M. (1970) 673.
¥ Adopted on 27 June 1981, Entered into force 21 Octaber 1986, OAU Doc. CAB/LEG/67/5
Rev. 5, 21 LL.M, (1982) 58,

? 5, Leckie. *Another Srep Towards Indivisibility: Identifving the Key Features of Violations of
Fconomic, Social and Cultural Rights' 20 HRQ (1998) 81 ar p. §2.

10 Ibid.
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106 The International Bill of Rights

the language of social and cconomic rights largely represents undertakings of

a progressive nature.!! ‘Progressive achievement® is thus deseribed as the

linchpin of ICESCR.!?

A view very commonly held by commentators and State representatives is
that in order to ensure civil and political rights, governments are required to
alstain from certain acuvites (for example not to conduct torture or to deprive
people of their liberty). In comparison, cconomic, social and cultural rights are
believed to require a State’s intervention and are therefore scen as positive
rights. While in some instances this distinction can be made out, in other cases

_/of protecting civil and political rights, active State action is definitely
required.’? Associated with this point is the claim that civil and political rights
are casier to enforce and implement since the cost implications are not so
sipnificant. Furthermore, it 1s argued that cconomic, social and cultural rights
obligations are much more difficult to implement since they remain dependent

on the cconomic strength of the State in question. While it is true that some
cconomic and social obligations (for example, to provide everyone with a
decent standard of living, to ensure that no one is hungry or unemployed}
represent substantial commitments, fulfilling many of the civil and political
rights can be equally onerous. Thus, for example, satisfying all the various
aspects of the right to fair tial can be very demanding financially.

‘Those advocating superiority of civil and political rights point to the differ-
cuces in approach within the cubstantive provisions as well as in the measures
of implementation. We have already noted the approach adopted in ICCPR
while dealing with civil and political rights. Contrast these provisions with
those of ICESCR. Whercas the ICCPR relies on an authoritative terminology
cuch as ‘everyone has the right’, ‘no one shall be’, and has provided definitive
rights, the ICESCR relics on imprecise terminology; the usape of such terms as
‘recopnition” arguably makes it more difficult to regard the rights as lepally
enforceable. The ICESCR has also been criticised for advancing relatively

11 See Harris, above n. 1, atp. 6953 12.M. Trubeek, ‘Tconomic, Social and Cultural Rights in the
Third World” in T. Meron {ed.), above n. 1, at pp. 210-212.

17 b Alston and G. Quinn, “The Nature and Scape of State Parties’ Obligations under the
luternational Covenant on Economic, Social and Cultural Rights' 9 HRQ (1987) 136 at p. 172;
According to Robertson and Merrills, ‘Je is thus quite clear that this is what is known as a pro-

that is to say, it docs not set out tights which the partics are required to
omote and which

motional conveation,
implement immediately, but cather lists standards which they undertake to pr
they pledge to secure progressively, to the greatest extent possible, having regard to their
resources’ A, Robertson and |.G. Merrills, Huerman Rights in the World: An Introduction to the
Study of International Protection of Hieman Rights, 4th edn (Manchester: Manchester University
Press) 1996, at p. 276; also see D. McGoldrick, The Human Rights Commtitiee: Its Role in the
Development of the International Covenant on Ciwil and Political Rights {Oxlord Clarendon
Press) 1991, pp. 11-13. G. Van Bucren, ‘Combating Child Poverty - Human Rights Approaches’
21 HRQ (1999) 650 at p. 6584,

11 Bectham, above n. 1, at p. 31
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novel claims as ‘rights’. Commentators have doubted the existence of such
economic ‘rights’ as the ‘right to food".™*

The apparently weak and vague nature of the provisions contained within
the [CESCR has led some critics to question whether the treaty provides for
legally binding and enforceable rights. Although not completely accurate, there
is a measure of truth in the views of these critics. As we shall analyse in the
course of this chapter, the implementation mechanisms applicable to the ICE-
SCR are much weaker than those of the ICCPR and the system, unlike that of
the ICCPR, does not have an intec-State or individual’s complaints procedure.

GENERAL NATURE OF OBLICATIONS: PROGRESSIVE
REALISATION OF RIGHTS

16 Article 2 of the Covenant, the nature of the obligations undertaken by
States partics is spelled out. According to Article 2 (1):

Fach State Party to the present Covenant undertakes to take steps, individually
and through international assistance and to-operation, especially economic and
technical, to the maximum of its available resources, with a view to achieving pro-
gressively the full realisation of the rights recognised in the present Covenant by
all appropriate means, including particularly the adoption of legislative measurcsz

Some commentators doubt whether the Covenant imposes obligations carry-
ing immediate legal affect. The matter has been controversial, although the
correct view appears to be that the Article imposes legal obligations that are
required to be given immediate legal affect by the State party concerned. Thus
according to the Limburg Principles: '3

[t]he obligation ‘to achieve progressively the full realisation of the rights’ requires
States parties to move as expeditiously as possible towards the realisation of the
rights. Under no circumstances shall this be interpreted as implying for States the
right to defer indefinitely efforts to ensure full realisation. On the contrary all
States parties have the obligation to begin immediately to take steps to fulfil their
obligations under the Covenane.'®

14 R.L. Brad, “The Right to Food" 70 fowa Law Review (1983) 1279. C.f. G.J.H. Van Hoof, ‘The
Legal Nature of Lconomic, Social and Culrural Rights: A Reburtial of Some Traditional Views' in
P Alston and K. Tomasevski (eds), The Right to Food (Boston: Martinus Nijhoff Publishers)
1990, pp. 97-110.

15 These principles represent guidehines on the implementation of the Covenant. The Limburg
Principles cu the Implementation of the Dternational Covenant on Economic, Social and Crltiral
Riglets, UN ECCOR, Res. Commission on | Jurman Raghes, 431d Sess, Apenda lrem 8, UN Doc.
E/CN. 471987717 Annex (1987), reprinted as 'The Limbury Principles on the Implementation of the
International Covenant on Economic, Social and Cultural Rights” 9 HRQ (1987) 122,

16 Limburg Principles, principle 21 See also the Statement to the Conumittee on Economic, Social
amd Culteral Rights by B.G. Ramcharan, Deputy Fhigh Commissioners, ICESCR, 25th Sess.,

23 Apnl 2001,
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These obligations, however, ar¢ limited to ‘taking steps’ with 2 view 1o
“achieving progressively the full realisation of the rights’ that are recognised in
the treary. It is interestng to note the contrasting provisions of ICCPR which
impose an obhgation on States to ‘respect and to ensure’. The provisions of
Article 2(1) have been further explored by the Committee’s General Comment
on the Nature of State Parties Obligation (Article 2, para 1) where the
Committee notes ‘while the Covenant provides for progressive realisation and
acknowledges the constraints due to the limits of available resources, it also
imposes various obligations which are of immediate cffect’.)? The Committec
has emphasised that even in situations where there are inadequate resources,
the obligation remains on the State party to try to cnsure the enjoyment of
rights. ¥

While legislative means are required, they do not represent the only means
of ensuring implementation and it is a matter for the State cancerned 1o
determine whatever means (legistative or otherwise) wonld be required to pro-
vide the rights contained within the Covenant. In its third General Comment,

the Cammittee observed that the phrase

‘by all appropriate means' must be given its full and natural meaning which cach
State party must decide for itself which means arc the most appropriate under the
circumstances with respect 10 cach of the rights, the appropriateness’ of the
means chosen will not always be self-cvident. [t is therefore desirable that States
parties reports chould indicate not only (he measures that have been taken but
considered ta be most “appropriate’ under the circumstances. However the ultim-
ate determination as 1o whether all appropriate mcasurces have been taken remains

for the Committee 10 make."

_Article 2(2) represents the crucial non-discriminatory provision within the
Covenant. According to this provision the rights contained within the treaty
are to be provided without ‘any discrimination on the basis of race, colour, sex,
language, religion, political or other opinion, national or social origin, prop-
erty, birth or other statusf As we shall be analysing in the course of this study,
the norm of non-digcrimination informs the entirety of human rights law. The
elfective application of a regime of equality and non discrimination is particu-
larly important in the context of ensuring cconomic, social and cultural rights.
The significance of this principle is underlined by Craven when he notes:

It is very much apparent that a notion of cquality runs through the heart of the
Covenant. The Covenant assumcs the creation or maintenance of state welfare

17 |CESCR General Comment 3, The Nature of States Parties Obligations (Article 2, para 1)
General Comment No. 3 (14/12/90). UN Doc. 1/1991/23, Annex HLUN ESCOR, Supp. (No. 31
84, para 1.

15 U Doc. /1991123, para 1.

19 [CESCR General Comment 3, above n. 17, para 4,
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institutions and social safety nets (for example the provision of housing, food,
clothing and social security) and as such is openly redistributionise.??

States are required not only to provide de jure equality, but are allowed to
introduce distinctions among various sections of the community in order to
ensure de facto equality. According to one commentator the policy of affirmative
action has been sanctioned by the terminology of Article 2(1) itself.2! Article 3
restates the fundamental requirement for equality of provision of the rights con-
tained in the Covenant. Commenting on this article, Principle 43 of the Limburg
Principle observes that *[I]n the application of article 3 due regard should be paid
to the Declaration and Convention on the Elimination of All Forms of
Discrimination against Women and other relevant instruments and the activitics
of (CEDAW) under the said Convention’.2? Article 4 provides for a general limi-
tation clause which is applicable to the substantive rights contained in Part 11T of
the treaty. Article 5 contains what can be termed as a ‘saving clause’ which in
effect states that treaty provisions cannot be used as a justification for the viola-
tion of the rights either contained therein or already established elsewhere.?3

SELEF-DETERMINATION AND ECONOMIC AND SOCIAL
RIGHTS

Article 1 of the Covenant deals with the important right of celf-determination.
As noted carlier, the provisions within the Article are identical to those of
Article 1 in the ICCPR.2* The analysis here will focus on those aspects of self-
determination which are directly relevant ro economic and social rights. The
right to self-determination, which includes economic sclf-determination, has
been clearly established as a right in international law and forms a part of the
norms of jus cogens.2 In conceptualising the economic and social dimensions of
this right, it is important to mention that the impetus for the development of a
legally binding right of self-determination has come from the developing and the
socialist worlds. The travaux préparatoires of the human rights covenants con-
firm that a number of developing States were at the forefront of incorporating
the right to economic self-determination. For these States, a cardinal aspect of
self-determination was the right to permanent sovereignty over natural wealth
and resources along with a right to the nationalisation of property.”6

* Craven, above n, I, at p. 161,

o bid. pp. 157-138.

Limburg Principles, principle 45,

U Alston and Quinn, above n. 12, acp. 192,
=' Sce above Chapter 4.
25 Qn jus cogens see above Chaprer 1. For further discussion on the ~elationship of self-
decermination with jus cogens see below Chaprer 12,
% See M.N. Shaw, beternational Lase, 4th edn (Cambridge: Grotius Publicaton) 1997, p. 34.
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y o far as cconomic self-determination is concerned, this position is estab-
fihed within Article 1 of the Covenant. According to Article 1(1):
EASTHEE A e
All Peoples have the right of self-determination. By virtue of that right they freely
pursuc their cconomic ... development, All Teoples may, for their own ends,
{recly dispase of their natural wealth and resources without prejudice to any abli-

gations ansing out of international cconomic co-operation, based upon the prin-

ciple of murual benefit, and international law. In no case may a people be deprived

of its own means of subsistence.

Article 1(3) goes on to assert the point that

Developing countries, with due regar
determine to what extent they would guarantee the economic rights

d 1o human rights and their national eco-

nomy, may
recognised in the present Covenant 1o non-nationals.

‘The ideal of permanent sovereignty and the right to exploit nationally based
Lesources has led to substantial controversies over the issue of expropriation
and nationalisation of foreign property. Developed States have insisted that
any expropriation of foreign propert needs to comply with ‘minimum inter-
national standards’?? and be based on compensation that is ‘prompt, adequate
and effective’.28 In contrast the developing countrics advanced the so-called
“New Iuternational Feconomic Order’y which authorised an unfeteered
discretion over natural resources including a ripght 10 nationalisation.?” This
vision of permanent sovereignty over natural resources was evidenced in the
Charter of Economic Rights and Duties of States3® and the Declaration an
the Establishment of a New Fconomic Order.?! The Declaration on the
Establishment of a New Economic Order contains provisions asscrting
permanent sovercignty over natural resources. Para 4(2)(e) asserts the right to:

full permanent sovereignty of every State over its natural resources and economic
activities. In order to safeguard these resources, cach State is entitled to exercise
effective control over them and theis exploitation with means suitable to its own
situation, including the right to nationalisation or transfer of ownership to its
nationals, this right being an expression of the full permanent sovereignty of the
Srate. No State may be subjected to cconamie, political or any other type of
coercion to prevent the free and full exercise of this inalienable right.

27 gee D). Harris, Cases and Materiale en Internationa
Maxwell) 1998, p. 548.

2% Derived from a formula devised by
known generally as the Hull formula (1
expropriate privatc property, for whatever pu
effective payment therefore’. Text in 32 AJIL (1938), Supp., 192.

29 Gee R. Jennings and A. Watts, Oppenbeins International Law, 9¢h edn (Harlow: Longman)
1992, Vol. 1, p. 17.

30GA Res, 3281(XXIX) 14 LLM. (1975 251

3GA Res. 3201 (S-VI) 13 LLM. (19741 713,

! Law, Sth edn {London: Sweet and

a former United States Seeretary of State, Cordell Hull, and
938, according 1o which ‘no government is entitled 1o
rpose, without provision for prompt, adequate and
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Article 25 of ICESCR, alongside the above mentioned provisions of Article
1, was deployed by the developing world to advance claims of economic sov-
ereignty and self-determination. According to Article 25, nothing in the ICE-
SCR shall be interpreted to impair ‘the inherent right of all people to enjoy
and utilise fully and freely their natural wealth and resources’.?? While sub-
stantial differences exist regarding a suitable agenda for economic reform, in
so far as the issues of expropriation are concerned the last two decades have
seen the traditional distinctions appear to blur. The developing States have
become more conscious of the value of foreign investment and have come
round to the idea of providing guarantees of adequate compensation so as to
attract foreign investors. This eagerness to attract foreign investment has also
been influenced by the collapse of socialist planned economies, accompanied
by a growing recognition that expropriation and nationalisation of forcign
property is damaging for a continuing flow of foreign capital investments.
Having said that, the exact position on expropriation within lex lata is not
fully established3? and the modern jurisprudence on arbitration awards for
nationalisation and expropriation of foreign property does not eradicate the

uncertainties.?*

P /ANALYSIS OF THE STRUCTURE AND SUBSTANTIVE RIGHTS

The ICESCR was adopted at the same time as the ICCPR and entered into force
on 3 January 1976.3% Attempts to establish a complaints procedure Dased on an
optional protocol (similar to ICCPR’s first Optional Protocol) have, thus far, been
unsuccessful] The ICESCR is divided into five parts. Part 1 (Article 1) deals with
the right to self-determination. Part II (Articles 2-3) provides mter alia for the
general nature of States parties obligations; Part 111 (Articles 6-15) provides for
specific substantive rights; Part IV provides for implementation; Part V provides
general provisions of a legal naturef)As we shall see, the Covenant is supplied
with an implementation mechanism. The body in charge of implementation is
called the Committee on 111&Mmm on Economic, Social and

= e b =

32 See Article 25.

33 See AH. Qureshi, International Economic Law (London: Sweer and Maxwell) 1999, 376; ¢f.,
P. Malanczuk, Akchurst's Modern [ntroduction to Internztional Law, 7th edn (London:
Routledge) 1997, p. 237. Also sce ). Rehman, ‘Islamic Perspectives on International Feonomic
Law" in A H. Qureshi (ed.), Perspectives on Innternational FEconomic Lare (The Hapne: Kluwer
Law International) 2002, pp. 235-233.

M See in parucular the jurisprudence of the Tran-United Stares Tribunal, M. Fizmoaunce and
M. Pellonpai, ‘Taking property in the Practice of Iran-Unired States Claim Tribunal® 19 NYIL
(1988) 33; A. Mouri, The International Law of Expropriation us Reflected in the Work of the
Tran-Unired States Claims Tribunal (Docdrecht: Martinus Niho!f Publishers) 1994.

35 Adopted at New York, 16 December 1966. Entered into force 3 January 1976. GA Res, 22004
(XXI1) UN Doc. A/6316 (1966) 993 ULNLT.S. 3; 6 LL.M. (1967) 360.
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Culrural Righes (the Committee). In addition to the worlk of the Commirtee, the
i f —— — 8 ”

[Jurisprudence an the subject has been enhanced by a number of sources includ-
ing the Limburg Principles on the Implementation of the International Covenant
on Economic, Social and Culwral Rights'® and the Maastricht Guidelines on

Violations of Economic, Social and Cultural Rights.?” As their respective titles
ruidelines on the Convention

indicate, these documents articulate principles and ¢
rights and violations of these rights.
The Covenant sets out the following substantive rights:

Article 1 The right to self-determination
Article 6 The right to work
Article 7 The right to just and favourable conditions of work
Article 8 The right to form trade unions and the right to strike
Article 9 The right to social security, including social insurance
Article 10 The right to protection and assistance to the family, including special
assistance for mothers and children .
Article 11 The right to an adequate standard of living including adequate foad,
" clothing and housing, a nd continuous improvement of living
conditions
Article 12 The right 1o the enjoyment ©
physical and mental health
3 The right to cducation, primary educarion being compulsory and
available ro all, and sccondary and higher education being generally

available. Adult education to be encouraged and improvements to be

f the highest attainable standard of

—

l (\v/.-'\ reicle

made to the svstem of schooling

Article 14 Compulsery (free of charge) primary education to be introduced
within two years of acceptance of the treaty ;

Article 15 The right to take part in cultural life and to enjoy the benefits of

scientific progress

The right to work and rights of workers

ht to work which includes ‘the right of everyone to
work which he freely chooses or accepts’
and also states that the State ‘will take appropriate steps to safepuard this
righ’ .38 The right to work is a very significant right as, in the words of Seighart,
wial condition of human survival’.3? Itis also protected

//,Articlc 6 provides for the rig
the opportunity to gain his living by

work represcnts ‘an cssci

% The text of the Limburg Principles published in UN Doc.TJCN.4/1987/17, Annex. Reprinted

in 9 HRO (1987) 122.
Y oSee 20 JIRQ (1998) 691 V. Dankwa, C. Flinterman and S, Leckic, ‘Commentary to the
Maastricht Guidelines on Violazions of Lconomig, Social and Cultural Rights” 20 HRQ 11 998) 705.

¥ Article 6(1).

¥ Sieghart, The Lawful Rig
of Heman Rights (Oxford: Clarendon Press) 1985, p.

hes of Mankind: An Introduction to the International Legal Code
123.
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by other intcrnational human rights instruments including the UDHR," the
American Declaration of the Rights and Duties of Man (ADHR)'! and the
Furopean Social Charter (ESC).*2 Craven rightly observes that:

not anly is [work] crucial to the enjoyment of *survival rights’ such as food, cloth-
ing or housing it affects the level of sophistication of many other human rights
such as the right to education, culture and health,

The phenomenon of arbitrary discrimination and denial of the right to
work has been deployed to victimise individuals and groups in many parts of
the world. Ethnic minorities and women in a number of States are deprived
of equal opportunities or free choices in employment.* The Committee has
criticised violations of the Convention provisions whereby women require
permission from their husbands before being able to work outside their
homes,** or there are racial or ethnic motivations behind discrimination in
granting employment.*®

According to Article 6(2) steps arc to be taken by State parties to the present
Covenant to achieve the full realisation of this right. The steps shall include
technical and vocational guidance and training programmcs, policies and
techniques to achieve steady cconomic, social and culural development, .
and full and productive employment under conditions safeguarding funda-
mental political and economic freedoms to the individual) Article 7 expands
on the subject of working conditions and remuneration and provides for a

recognition of the right to:

‘njoyment of just and favourable conditions of waork which ensure, in particular:

Ehioyment.ol |ustany e A oo

(a) Remuneration which provides all waorkers, as a minimuny, with:

.

Fair wages and equal remuneration for work of equal value withour distinc-
tion of any kind, in particulac women being guaranteed conditions of work
not inferior to these enjoyed by men, with equal pay for equal work;

A decent living for themselves and theie familics in accordance with the

provisions of the present Covenant

2 10\December 1948, UN GA Res. 217 A{lll), UN Doc. A/S10 at 71 (1948).

11 Resolution XXX, Final Actof the Ninth International Conference of American States, Bosota,
Colombia, 30 March-2 Mayv 1945, 48, 0.A.5 Res. XXX, O.AS. Off. Rec. OE.VSer. LA/ A Rev.
119631, See below Chaprer 8.

2 Adopted at Turin 1§ Octouber 1961, Entered into force, 26 February 1963, F2IUNTS 89;
ETS 33, See below Chaprer 7.

Y Craven, above n. 1, atp. 1940

" See e g Discrimination aganst religious and cthnic groups m States. Minonty Rizhes Group
(ed.), World Directory of Minorities (London: Minority Rights Group) 1997.

15 Gee the Concluding Observations on report of Lran E/C.12/1993/7 at 3, para 6.

1 See the Summary Records on the Part of the thirtieth meeting on Report by Dominican
Republic (06/03/1996) E/C.12/1996/5R.30 para 17.
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Article 7 emphasises fairness in remuncration for work which is of equal
value. Tn order to satisfy the requirement of fair wages, the Committee has
advocated a system of minimum Wages conforming largely to the ILO
Minimum Wage-Tixing Convention of 197047 Ttlays stress upon an cquitable
system based on fairness in remuncration between men and wormen ¥ Article
7(a) is also concerned with the adequacy of rights to allow a decent living for
individuals and their familics.*? The various clements of the right to just and
favourable conditions of work include equal remuneration between men and
women, i a decent living for workers and their familics,“'safc and healthy
conditions of work,? equal opportunitics in cmployment including merit-
hased opportunitics for promotion Yrest, leisure and reasonable limitation of
hours of work along with paid periodic hulid.\)‘s.\“ The review of these rights
by the Committee has raised a number of concerns. In its analysis of State
reports, the Committee has expressed wmhappiness and dissatisfaction over
the employment.of people it has cerntd as ‘ircegular workers®. These are
workers who perform the same tasks as other employees, but their employ-
ment is not officially recognised; they are on a lower wage and they do not
have any health or unemployment benefits.*

A related concern has been the treatment of migrant workers in labour mar-
Lets as well as in societies in general. In a recent report prepared by the
Secretary-General, several States acknowledged the maltreatment of migrants
and particularly migrant women:

Mexico noted that women migrant workers were vulnerable to physical and/or psy-
chological violence, racism, xenophobia and other forms of discrimination. Mexico
also reported that women migrant workers were subjected o violations of their rights
by border-patrol officials, including bauering, rape and kidnapping. Costa Rica indi-
cated that the fact that many women migrant workers were undocumented made
them vulnerable to abuse, including sexual harassment and sexual violence. Kuwait

acknowledged that there might be rarc cases of violence against women . e

Z e 8 affords the right to form and join trade unions to cveryone. The
icle also states that no restrictions should be placed on the exercise of this

47 [LO Minimum Wage-Fixing Convention 1970 {No. 131} 825 UN.TS. 77 e. 234.
43 Argicle 7()1).
0 Article 7(a)(n).

50 [bhid.
1 1bid.
52

Article 7(b)

33 Anicle 7(c).

54 Ibid.

55 Gee Concluding Observations of the Conunitice on Economic, Social and Cultural Rights:
Japan. 31/08/2001L. E/CA201Add 67, (Concluding Observations/Comments), para 61.

$6 See Report prepared by the Secretary-General, Violenee agavist \Wonien Migrant Workers,

AIS6/329.
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right other than those that are necessary for national sccurity, public order or
for protecting the rights of others.*” The right to strike, although controver-
sial, was incorporated by the Third Committee as the majority considered
that it was indispensable for the protection of the interests and rights of work-
ers, up to a point whereby the absence of this right would render meaningless
any guarantee of trade union rights.’® This right to strike is subject to limita-
tions laid down in Article 8(1)(a), that is rights may be limited in the interests
of national security, public order or the rights and freedoms of others. The
right to strike provisions stand out in human rights treaties as only the
European Social Charter has similar explicit provisions.’? The Committee
has suggested that the right to strike should be incorporated as part of the
contract of employment.®0

Article 8 can be regarded as an extension of the right to Freedom of
Association and it also overlaps with Civil and Political Rights; the termin-
ology of the Article is reminiscent of the obligations within civil and political
rights. The wording of the Article emphasisgs that the rights need to be given
immediate effect. According to@fﬁig}@this article shall not prevent the
imposition of lawful restrictions on t 1c exercise of these rights by members of
the armed forces or of the police or of the administration of the State.JArticle
8(2) restricts members of armed forces, following the lead by the ECHR which

also has similar restrictions.6!

Social security and family rights

According to Article 9, the States parties recognise the right of cveryone to
security, which includes social insurance. Article 10 deals with the important
subject of promoting and protecting the family. In encouraging States parties
to provide all possible assistance to families, the Article treats family as ‘the
natural and fundamental group unit of socicty’, a tegminology applied in other
international and regional human rights treaties.*%The Article notes the value
of family in the education and upbringing of children. A corollary to the
family unit is the institution of marriage, which, according to the Article, must
be entered into with the free consent of the intending spouses.®?

Article 10(2) states that special protection should be accorded to mothers
during a reasonable period before and after childbirth. During such period,

7 Article 8(2).
8 See Mosorov (USSR E/CN.4/SR.298 at p. 8 (1932); Bracco (Uruguav) E/CNL/SR.229 ar 3

{1952); Brena (Uruguay) A/C3/SR. 719.

3% See below Chaprer 7.
0 See Konate on the Report from Jamaica E/C.12/1990/SR.15 at p. 6, para 25

1 ECHR Article 11(2).
62 See Article 23(1) ICCPR; Article 18 AFCHPR; Acticle 17 ACHR.

63 Article 10(1).

PR
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working mothers should be given paid leave or leave with adequate social
security benefits. According to 10(3) special measures of protection and assist-
ance need to be taken on behalf of all children and young persons withour any
parentage or other conditions. Children and

discrimination for reasons of
protected from cconomic and social exploitation.

voung persons arc to be
or health, dangerous to

Their employment in work harmful to their morals
life, or likely to hamper their normal development should be punishable by
Jaw. States arc also required to set age limits below which the paid employ-
ment of child labour chould be prohibited and punishable by law.

In the light of the frequent abuse which women and children suffer, the pro-
tection of their rights has become a special concern for human rights law. In
contemporary societies the exploitation of children is conducted through such
abominable practices as prostitution, sexual slavery, labour and servitude.
Child labour and exploitation is an institutionalised practice in many parts of
the world. According to conservative estimates, beoween 50-100 million, 10-to
}4-year-old children are currently in full-time employment. The actual figures
are likely to be much higher.®* The prostitution and sale of children (especially
young girls) and their sexual abuse is also a deplorable but not uncommon
uccurrence. The provisions of Article 10{3) have been further reinforced by a
number of recent initiatives. Notable among these are the enforcement of the

Convention on the Rights of the Child,$% and the more recent Protocol on the

Sale of Children, Child Pornography and Child Prostitution.®®

Adequate standard of living and mental and physical health

Article 11 provides for the right to an adequate siandard of living. According

PR toEFticlc 11(1) States partics recognisc the

an adequate standard of living for himself and his family,

right of everyone to
oad, clothing and housing, and to the continuous improve-

including adequate f
ment of living conditions.

The important provisions of this Article have been the subject of a General

Comment as well asa thorough investigation by the Committee.5” In its obser-

Child (Dordrecht: Martinus Nijhoff

& G. Van Bueren, The International Law on the Rights of the
ink: Applying the Inteenatianal

rublishers) 1995, p. 263; also sce D.E. Ehrenberg, ‘The Labor L
Trading System to Enforce Violations of Forced and Child Labour' 20 YJI1. (1995) 361.

45 Adopted at New York, 20 November 1983, Futered into force 2 Seprember, 1990. UN GA
Res. 44/25 Annex {XLIV), 44 UN GAOR Supp. (No. 49) 167, UN Doc, A/44/47 (1989) a1 166;
1577 UN.TS. 3. 28 LL.AL (1989) 1448.

¢ Adopted by the General Assembly 25 May, 2000. GA. Res. 263, UN GAOR, 54 Sess., Supp.
49; UN Doc. A/Res/54/263. See M. ]. Dennis, ‘Newly Adopted Protocols to the Convention o0
the Rights of the Child’ 94 AJIL (2000) 789.

£ CESCR General Comment 7, The Right to Adequate Howsng:
General Conument No. 7 (20/05/97).

Forced Evictions {Article 11{1))
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vations the Committee points to the importance of adequate housing as a fun-
damental human right and has treated forced eviction as a violation of the
Article. In reviewing the report from the Dominican Republic the Committee

asserted:

The information that had reached members of the committee concerning
massive expulsion of nearly 15,000 families in the course of the last five years,
the deplorable cenditions in which the families had to live, and the condition in
which the expulsions had taken place were sufficienty serious for it to be
consideced that the guarantees in Article 11 of the Covenant had nat been

respected.®®

In its sixth session, the Committce found that evictions of large numbers of
people had led Panama ‘not only [to infringe] upon the right to adequate
housing but also on the inhabitants’ right to privacy and security of the
home'.5? The Committee’s members have criticised States for reduction in
low-cost housing or for shortage of low-income housing.”® Article 11(2)
details certain provisions to advance the right of individuals to freedom from
hunger. The article has been the subject of a General Comment where the

Committee notes:”!

The right to adequare food, like any other human right, imposes three rypes or
levels of obligations on States partics: the obligations to respeet, to protect and o
fulfil. In wrn, the obligation to fulfil incorporates both an obligation 1o facilitate
and an obligation ta provide. The oblipation 1o respect ¢ wisting access ro adequare
food requires States parties not to rake any measures that resultin preventing such
access. The obligation to protect requices measuces by the State to ensure that
enterpeises or individuals do not deprive individuals of their access 1o adequate
faed. The obligation to fulfil (facilitatc) means the State must pro-actively engage
in activities intended to strengthen people’s access to and urlisation of resources
and means to ensure their livelihood, including food security. Finally, whenever an
individual or group is unable, for reasons beyond their contral, to enjoy the
right to adequate food by the means at their disposal, States have the obligation
to fulfil (provide) that right directly. This obligation also applies for persons who

. . . 7 ]
are victims of natural or other disasters,”

The obligation which the Committee has termed ‘the obligation to fulfil’
represents a substandal commitment. This particular obligation to fulfil the

* UN Doc E/C 12199174, para 135,

U See ep Romero FACI2T988/SRA2 ar 10=11, para 32 and Concluding Qbservanons on
report of ltaly FA1923/22 a0 a0, para 192,

T CESCR General Comment 12, The Right to Adequate Food (Article 11 General Comment
No. 12 E/C.12/199/5 (12/05/99).

7t (Emphasis provided.) The Right to Adequate Food (Arr, 11) 12/03/99. E/C. 121199915,
ICESCR General Comment 12, (General Comments), para 15, See also Brad, above n. 14,

//,é
\
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right to foad has not been the subject af extensive investigation on the part of
the international community. Were cuch an investigation conducted, many
States would find themselves breaching fundamental norms of homan rights
Law. In a recent study conducted by Dr Boulesbaa, aflter having reviewed a
whole host of international instruments and case law, the author regards a
[ailure or deliberate omission in providing for the right to food as akin 1o the
violation of the provisions of the United Nations Convention against Torture
and Ouher Cruel, Inhuman or Deprading Treatment or Punishment.”?
Article 12 provides for the right to the highest attainable standard of phys-
CIhe steps required for the realisation of these rights

ical and mental health
for the reduction of the stillbirth rate

include formulating adequate provisions
and of infant mortality, for the healthy development of children,” the
improvement of industrial and enviconmental hygicne for everyone,™ preventa-

tive mieasures and treatment of epidemic, endemic and other diseases,”® and

making available the requited medical care to everyone.
Lealth has Leen the abject of General Conunent by the
al Covenant on Economic, Social and Cultoral

77

The right o
Committee on the Internation
Rights.”® The Commitiec’s views are extremely pertinent when it notes:

cnnal human right indispensable for the exercise of otha

Plealth ds a funds
aan rights. Lvery human being is entitled to the enjoyment of the highest
attainalile standard of health conducive to living a life in dignity. The tealisation
of the ripht 1o health may be pursued through numerous, complementary

such as the formulation of health paolicies, or the implementation of
World Flealth Qrganisation (WHOJ, or the

hun

ag l]'lJ.'ULI l'll eh

health programmes developed by the

adoption of specific legal instruments. Morcover, the right ta health includes cer-
tain components which are lepally enforceable.”?

Vlaborating on Article 12(1) which provides a definition of the right to health

the camrmittee observes:

right to be healthy. The right Lo

The right 1o healdh is not to he understood as a
health contains both frecdoms and cntitlements. The freedoms include the right to
1 including sexual and reproductive [reedom, and the
h as the right to be free from torture, noa-

ation. By contrast, the entitlements

control one’s health and body
right to be free from interference, suc
consensual medical treatment and experiment
73 A Bouleshaa, The [N Convention on Torttere and Prospects for Fnforcement (The Hagne:
Martinus Nijhioff Pulihisliers) 1999, pp. 2-13. I'ravisions of the Convention discussed below
Chapter 15.
M Acticle 12(a).
75 Article 12(b).
% Article 120,
77 Article 12(d).
78 [CESCR General Comment 14, The Right 1o Highest Atrainable Standard of Hea
General Comment No. 14 (1 1/08/00) (E/C.12/200/4).
7 1bid. para 1.

Ith (Article 12)
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a system of health pratection which provides equality of

include the right to
he highest attainable level of health.®®

apportunity for people to enjoy L
Al Comment the Committee emphasises the availability and
care for all individuals, a provision which should also
I cthics and distinct cultures.®! The Committee then con-
health care of groups such as women,

In its Gener
accessibility of health
be sensitive to medica
siders specialist topics relating to the
children, the disabled, the elderly and indigenous peoples.®?

Education rights

Article 13 provides for the right of everyonc to education. This is an Article
which, in the words of the Committec, Ys the most wide-ranging and com-
prehensive article on the right to education in international human rights
law'.8Y Article 13, in reinforcing the value of education in the advancement
of human rights, forms part of a substantial jurisprudence which inter-
national and regional organisations have accumulated on this subject. In add-
ition to the UDHR, there are specific provisions in the International
Convention on the Elimination of All Forms of Racial Discrimination,® the
Convention on the Elimination of All forms of Discrimination against
Woren,8 the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment,® the Convention on the Rights of the
Child®” and the International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families.!® In 1945 the United
Nations Educational, Scientific and Cultural Organisation (UNESCQ), a spe-
cialised agency of the United Nations, was established with the purpose of con-
tributing “to peace and security by collaborating among the nations through

80 [bid. para 8.

1 Ibid. para 12.
82 |bid. para 21-27; also see P. Graham, “The Child's Right to Health’ in M. Freeman and

P Veerman, (eds), Ideologies of Children’s Rights (Dordrecht: Marunus Nijhoff Publishers) 1992,
pp. 203-211.

8} |CESCR General Comment 13, The Right to Education {Article 13) General Comment No. 13
(8/12/99) (E/C.12/1995/10) para. 2.

84 Adopted 21 December 1965, Entered into force, 4 January 1969, 660 UN.T.S. 195, 5 LL.M.
(1966) 352.

85 Adopted at New York, 18 December 1979, Entered into force 3 Seprember 1981 UN GA Res.
34/180(XXXIV), GA. Res. 34/180, 34 GAOR, Supp. (No. 46) 194, UN Doc. A/34/46, at 193
(1979), 2 UK. TS. (1989); 19 1.L.M. (1980) 33.
% Adopted and opened for signatuce, ratification and accession oa 10 December 1984 by GA
Res. 39/46, 39 UN GAOR, Supp. No. 51, UN Doc. AJ39/51, at 197 (1984). Entry into force 26
June 1987. 1465 U.N.TS. 855 23 LL.M. (1984) 1027.

87 See Articles 19(1), 23(2) and 28.

¥ Adopted 18 December 1990. GA Res. 45/158 reprinted 30 LLAL (1991) 517. See Articles 30
and 43.
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education, science and culture’.8 The Convention against Discrimination in
Education was adopted by the General Conference of UNESCO in
December, 196029 The value of education in human development and the
contribution which it makes in the advancement of human rights is a feature
piven credence by the Council of Europe,?! the European Union,”® the
Organisation of American States?? and the Orpanisation of African Unity.”*
More recently, on 23 December 1994 the United Nations General Assembly
adopted a resolution proclaiming ‘the United Nations Decade for Human
Rights Education (1 January 1995-31 Decemer 2004)’. In this resolution, the
Assembly welcomed a plan of action for the decade with a request to the

9 See the UNESCO Constitution 1945 Article 1(1).

“ Adopted 14 December 1960, Entered into force 22 May 1962. 429 UN.TS. 93.

“1 See eg. Resolution (78)41 on the Teaching of Hluman Rights (adopied by the Committee of
Ministers, November 1978); The Declaration Regarding Intolerance — A Threat to Democracy
tadopted by the Committee of Ministers, April 1982); Declaration on the Freedom of Expression
and Information (adopted by the Committee of Ministers, 29 April 1982); Recommendation R(81)
17 to Member States on Adult Education Policy (adopted by the Comrmittee of Ministers, November
1981); Recommendation R(79)16 to Member States on the Promotion of Human Righrs Research
in the Member States of the Council of Europe (adopted by the Commitice of Ministers, September
1979); Recommendation R(83)13 to Member States on the Role of Secandary School n Preparing

Young People for Life (adopted by the Committee of Ministers, September 1983).
iament on Freedom of Education in the European

*1 Gee a.g. the Resolution of the Luropean Parl
Community (March 1984); Resolution of the Council and the Representatives of the Governments
of the Member States mecting within the Council on the fight against racism and xenophobia (May
1990); Decision of the European Parliament and of the Council adopting the third phase of the
“Youth for Europe’ programme (818/93/LC, March 1993); Resolution of the Counal and of the
Representatives of Member States” Governments meenng within the Council on the response of
cducational systems to the problems of raciem and xenophobia (95/K7312/01, QOctaber 1995).

3 See the *Pact of San José', Charter of the O.AS, (as amended). Sipned 1948, Entered into force
13 December 1951, For integrared text 33 LN (19941 981, See the Amencan Declararion of the
Rights and Duties of Man O A5, Res. NXX, adopted by the Ninth International Conlerence of
American States (1948), reprinted in Basic Documents Pertaining to Human Rights in the Inter-
American System, OEA/Ser.L.VALS2 doc.6 rev. 1, 17 11992) tArticle 12); American Convention
on Human Rights (ACHR) Signed November 1969. Fntered into force 18 July 1978 QAN TS,
OFf. Ree. OEA/Ser 1 /V/11.23, doc.21, rev. (1979). LLAL (1970) 673 (Article 26); the Additional
Protocol 1o American Conveation in the Area of Economic, Social and Cultural Rights ‘I'rotocol
of San Salvador” O.A.S. Treaty Series No. 69 (1988), entered into force November 16 1999,
reprinted in Basic Documents Perraining to Fluman Rights in the Inter-Amernican System,
OEA/Ser LA/IL82 doc.6 rev.] at 67 (1992) {Article 131 and the Inter-American Convention on
the Prevention, Punishment and Eradication of Violencs against Wonicn, signed on @ June 19924,
Entered into force 3 March 1995, Reprinted in 33 LLA (1994 1534 (Article 8). For Turther con-
sideration of these treaties sce below Chaprer 8.

1 See the African Charter on Human and Peoples” Rights (AFCHPR) (Article 25 O.ALUL Dow.
CABLEG/6TI3 Rev. 5. Reprinted 21 LML ( 1982) 58; 7 HRLJ (1986} 403. The Afnican Charter
on the Righrs and Welfare of the Child adopred July 1990, entered into force 29 October 1999,
O.A.U Doc. CABLEG/TSG/Rev. 1. Article 11(2) and the Resolution on Human and Peoples’
Fducation {CM/Res. 1420 (LVI1), adopted by the Council of Ministers of the Organisation of
Afeican Unity, $6th Ordinary Session, Dakar, Senegal, 22-28 June 1992).



International Covenant on Econoniic, Social and Crdtural Rights 121

High Commission on Human Rights to ensure facilitation of the implemen-
tation of this plan.?

As the most comprehensive statement on the subject, Article 13 represents
a synthesis of the right o educartion. In accordance with the provisions for the
thorough realisation of this right, States parties are committed to ensuring
frec, compulsory primary education — and education in a range of forms
including rechnical and vocartional secondary education, higher education
which is accessible to everyone on the basis of capacity and merit, and
adequate provisions for adult education. The aim is a system of schooling
operating at all levels. Article 13(3) provides autonomy to parents (or the legal
puardians) to select private schooling for their children. The provisions of
Article 13 are further reinforced by Article 14. According to Article 14 all
States parties undertake to adopr a detailed plan of action for the implemen-
tation of compulsory free education for everyone within two years (from the
time of the ratification and acceprance of the treaty) if it. does not already have
such a system in place.

Both Articles 13 and 14 have been the subject of General Comments.”8
In its General Comment No. 13, the Committee strongly supperts the value

of this right. It notes:

Education is both a human right in itself and an indispensable means of realising
other human rights. As an empowerment right, education is the primary vehicle
by which economically and socially marginalised adults and children can lift
themselves out of poverty and obtain the means to participate fully in their com-
munities. Education has a vital role in empowering women, safeguarding children
from exploitative and hazardous labour and sexual exploitation, promoting
human rights and democracy, protecting the enviconment, and controlling popu-
lation growth. Increasingly, education is recognised as one of the best financial
investments States can make. But the importance of education is not just prac-
tical: a well-educated, enlightened and active mind, able to wander freely and

widely, is one of the joys and rewards of human existence.?’

The Committee then goes an to expand on the various facets of this right.
In relation to the provisions of this right, the Committee observes that,
although variable, education should be made available to all without discrim-
ination. Educational institutions should be physically and economically access-
ible to everyone. The remainder of General Comment No. 13 is dedicated to

% Far a detailed consideration see Unired Nations, The Right to Hiensan Rights Education: The
United Natiors Decade for Hunan Rights Education (1995-2004) (New York and Geneva:
United Nations) 1999,

" ICESCR General Comment L1, Plans of Action for Primary Education {Article 14) General
Comment No. 11 (10/05499) (E/C.12/1999/4); CESCR General Comment 13, The Right to
Education [Article 13) General Comment No. 13 (8/12/99) (E/C.12/1999/10).

"7 ICESCR General Comment 1 3, The Right to Leducation {Article 13) General Comment No. 13
(8/12199) (E/C.1211 999/10) para 1.
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expanding further on various levels of education {for example secondary, tech-
nical, higher education), General Comment No. 11, on Plans of Action for
Primary Education, represents a very useful puide to Article 147 provisions.”®
The Committee in this comment analyses the meaning of various terms and
claborates on the obligations undertaken by the States partics under this
Article. According to the Committee, the term ‘compulsory’ is meant

to highlight the fact that neither parents, nor guardians, nor the State are entitled
to treat as optional the decision as ta whether the child should have access to pri-
mary education. Similarly, the prohibition of gender discrimination in access o
education, required also by articles 2 and 3 of the Covenant, is further underlined
by this requirement. Tt should be emphasised, however, that the education offered
must be adequate in quality, relevant 1o the child and must promote the realisa-
tion of the child’s other rights.??
It also goes on to note that ‘free of charge’ is meant to ensure that education
is free, without any costs falling on the child, the parents or the guardians.!”
The Committee claborates upon the State's obligations by noting that the
States are required to formulate a plan of action covering all the requisite
action necessary for the comprehensive realisation of this right within two
years of their becoming a party to the weaty.'? Furthermore a State cannot
avoid obligations on the grounds of lack of necessary resources. In situations
where a State party lacks the necessary resources, there is also an obligation

. . : . 3
on the international community to provide support.??

Cultural rights

The rubric of the treaty accords great prominence to culrure; the treaty is
entitled the International Covenant on Social, Economic and Cultural Rights.
However, in reality it is n(}t@il Article 15 that cultural life is addressed
directly. According to Article 15, States parties recognise the right of everyone
to take part in cultural life. There is also a recognition on the part of States to
Allow the individual the benefit of scientific progress and its applications'®
and to allow him to benefit from ‘the protection of the moral and material
interests from any scientific, literary or artistic production of which he is
author’19% Steps undertaken by States 1o realise this right include ‘those

WOICESCR General Comment 11, Plans of Action for Primary Education tArticle 14) General

Comment No. 11 (10/03/99) (F/C. 12199900
Tbid. para 6.

U thid. para 7.

' Thid. para 8.

02 1hid. para 9.

103 Arricle 15(1)(b).
104 Arricle 15(1)(c).
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necessary for the conscrvation, the development and the diffusion of science
and culture’.193 .
Culture represents a quintessential part of human existence; the abscnce of
1 cultural association makes it difficult to forge common identities and estab-
alues. While a number of references could be found to cultural

lish social v
an rights treaties, international law has remained deficient

rights within hum
in according recognition to cultural rights as collective group rights; the com-
ments noted earlier in relation to minority rights are pertinent here.1% For
many States the fear is that in the name of culture, minority groups would
campaign for autonomy, leading to sccession and the break-up of existing
State structures. In the context of the individualistic human rights law, it is
thus no surprise that cultural rights within the Covenant fail to receive pre-

cminence.

IMPLEMENTATION MACHINE RY'0?

Apart from the difficulties in the substantive nature of the rights, the mech-
anisms to implement economic, secial and cultural rights have not proved sat-
isfactory. Under Articles 16-25 States parties are under an obligation to
provide periodic reports, This reporting procedure is the only mechanism for
the implementation of the Covenant.'® In accordance with Article 16, the
State parties are under an obhgation to submit reports to ECOSOC via the
Sceretary-General of the United Nations' on the measures they have
adopted to give effect to the rights in the Covenant.'? The reports need to be
informative of the progress made in achicving the observance of the rights
within the treaty.!'! The United Nations Secretary-General is also required to

105 Arcicle 15(2).

196 See above Chapter 4.

W07 See The Limburg Principles on the Implementation,,nf the International Coverant on
Economic, Social and Culteral Rights; I\ Alston, "The Commitiee on Economic, Social and
Cultural Rights' in P. Alston (ed.), The United Nations artd Humar Rights: A Critical Appraisal
(Oxford: Clarendon Press) 1992, pp. 473-507; M. O'Flaherty, Human Rights and the UN:
Practice before the Treaty Bodies (London: Sweet and Maxwell] 133, pp. 53-82; S. Leckie, *The
Committee on Economic, Social and Cultural Rights: Catalyst for Change in a System Needing
Reform® in I Alston and J. Crawford (cds), The Future of UN Hivriin Rights Treaty Mouitoring
(Cambiridge: Cambridge University Press) 2000, pp. 129-144.

198 proposals for having a complaints procedure have thus far beer unsuccessful, See P. Alston,
Establishing a right to petition under the Covenant on Economic. Social and Cultural Rights,
Collected Courses of the Academy of European Law: The Protection of Human Rights in Europe
(Florence: European University Institute), vol. 1V, boak 2 (1993) p. 115,

0% Article 16(2)(a).

0 Arricle 16(1).

U Thid.
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transmit copics of these reports to the relevant specialised agencies. !
According to Article 17, States may indicate factors and difficulties affecting
the degree of fulfilment of the obligations. Initial reports must be submitted

within two years of the Covenant coming into operation for the State, there-

after every five years,!"?

The Covenant as such does not provide for the creation of a treaty body, and
the responsibility for the implementation has been assigned to ECOSOC.'
In order to perform its task of implementing the Covenant, ECOSOC set up
a fifteen-member sessional working group initially consisting of governmental
representatives and subsequently of experts appointed by governments. The
working group was not able to pertorm effecuvely, its track record being
termed as “disappointng’.'' Among the many criticisms made of the working
aroup, the foremost ones were that its examination of reports was inadequate,
superficial and politicised. [t was claimed that the working group’s conclusions
lacked substance and failed to inform the States of the extent to which they
were complying with their obligations in terms of the Covenant. Furthermore,
the attendance of members was irregular and members were not fully involved
in the proceedings of the working-group sessions. !¢ Specialised agencies were
also critical of the working group, claiming that they were not adequatcly

involved in the work of the group; the reports failed to provide a summary or

to provide any recommendations on substantive issues.'?

10 Aricle 16(2)(b). The implementation mechanism instituted by ECOSOC and Article 18 of the
[CESCR allow specialised agencies to arrange with ECOSOC to submit reports which ‘may

articulars of decisions and recommendations on such implementation adopted by [the

include p
the 1LO has submitted a

specialised agencies] competent organs’, In pursvance of this mandate,
«wries of papers and reports sce e.g. 26th report of the ILO (11/11/99
ICESCR F/C.12/1999/SA1; Report of the ILO (1305/98 E/1998/17) (Repart of the UN
Agencies/Organs); Background paper submitied by the 1LO 121/04/98; E/C.12/1998/8); 18th
Session, Day of General Discussion: Globalisation and its linpact on the Enjoyment ol Feonomic
and Social Righrs (11 Mav 1998).

13 [COSOC Res. 198874, UN Do, B 2719894, When the Covenant came into effect, Stares
parties were required to present initial reports every three years dealing wich only a third of the
rights recognised in Pare [ of the'flovenant (i.e. Articles 6-9, 1012 and 13-15). A cyele of report-
] any updated analysis of a Sates’ obligation of
he change o submission of the complete initial
and thereafrer every 3 years was

), Implementation of

ing for the Stares parties thus rook 9 years, denying
all the rights contained in the Covenant. However t
State report after 2 years of the enforcement of the Covenant
brought into operation in order 10 enhance the effectiveness of the reporting procedures.

114 See O'Flaherty, above n. 107, at p. 62,

P Alston, ‘Out of the Abyss: The Challenges Confronting the New UN Committee on
Feonomic, Social and Cularal Rights' 9 HRQ (1987 332 arp. 333,
14 See the International Commssion of Jurists. Conpmentary: Implementation of the
Ditenmitionmal Covenant wn Econonne, Social and Cudural Rights - ECOSOC Workmg Group,
1C] Review No. 27, December 1981, 28; Westerveen. “Tuwards a System for Supervising Stares’
Compliance with the Right w Food” in P Alston and K. Tomasevski (cds), The Kight to Food
(Boston: Martinus Nijhoff Publishers) 1990, p. 119.

1™ See 12 Alston, “The Commirtee on Economic, Sexial and Cultural Rights' in Alston (ed.),

above n. 107, 473, ar pp. 480481,
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As a response [0 these criticisms, in 1983, ECOSOC cstablished the
Committee on Economic, Social and Cultural Rights. ' The Committee held
its Tirst session in March 1987,17 and has w dae held twenty-seven
sessions, 20 The Committee consists of cighteen members clected by ECOS0C
from a list submitted by State parties for a term of four years. Elections of hall
of the Committee take place every two vears, with members being entitled
w0 be re-clected. Only States parties are entitled to nominate persons for clec-
lion to the Committee.!?! The members of the Committee serve in their per-
sonal capacity and (unlike the members of the sessional working group) not
as State representatives.!?- The representation of the Committee is based on
the criterion of equitable geographical distribution.

Aims and objectives of the state reporting system

In order to counter the deficiencies in the State reporting the Committee has
claborated on the aim of reporting, a task undertaken by the Committee in its
ficst General Comment.'3 In its General Comment, the Committee considered

hat it would be incorrect 1o assume that reporning is essentially a procedural mat-
ter designed solelv to satisfy each State part’s farmal obligation to repoct to the
appropriate international monitoring body. On the contrary, in accordance with
the leteer and spirit of the Covenant the process of preparation and submission of
reparts by States can, and indeed should, serve to achieve a varicty of abjectives.*

The Committee articulated the following objectives:

+ (particularly in relation 10 the initial reports) to cnsure that a comprehen-
cive review is undertaken with respect to national legislation, administra-
tive rules and procedures, and practices in an effort to ensure the fullest
possible conformity with the Covenant.

« 10 censure that the State party monitors the actual situation with respect
1o each of the rights on a regular basis and is thus aware of the extent to
which the various rights are, or are not, being enjoyed by all individuals
within its territory or under its jurisdiction.

+ 10 enable the Government to demonstrate that such principled policy
making has in fact been undertaken.

1S ECOSOC Resolution 1985/17 (1985).

1 p o Alston and B, Simma, ‘First Session of the UN Commitiee on Economic, Social and
Cultural Rights' 81 AJIL (1987) 747.

10 See the twenty-seventh session of the Committee, held during 12-30 May 2002,

1V FSC Res. 1985/17. para c.

122 ESC Res. 1985/17. para b,

1% CESCR General Comment 1, Reporting by States Purties General Comment No. 1(24/02/89).
14 Ihid, para 1.
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« to facilitate public scrutiny of government policies with respect to
cconomic, social and cultural rights and to encourage the involvement
of the various economic, social and cultural secrors of society in the
formulation, implementation and review of the relevant policies.

1o provide a basis on which the State party itself, as well as the Committee,
can cffectively evaluate the extent to which progress has been made
towards the realisation of the obligations contained in the Covenant. For
this purpose, it may be useful for States to identily specific benchmarks or
poals against which their performance in a given area can be assessed.

« 10 enable the State party itself to develop a better understanding of the
problems and shortcomings encountered in cfforts to realise progressively
he full range of economic, social and cultural rights.

e 1o enable the Committee, and the States partics as a whole, 1o facilitate the

exchange of information among States and to develop a better understanding

of the common prablems faced by States and to reach a fuller appreciation of
the type of measures which mighe be taken to promate effective realisation of
cach of the rights coniained in the Covenant.'#

I'rocedure

The Committee meets twice annually for three-week sessions, its primary rask

lieing to examine State reports.!*® The meetings are leld in Geneva during
May and November-December of cach year. In one session the

April-N
Committee normally considers up to six reports. Once a report is submitted,
1 which consideration

the Committee makes a decision about the session ir
shall take place. After the submission of the reporr, it is likely to take 1218
months for the report to be considered. The reports which the Committee has
agreed should be reviewed are passed on to a five-member working group of
Ids closed meetings at the end of cach

the Committee. The working group ho
reports due for full consider-

session, making an initial consideration of the
ation at the next session.
In its consideration, the working group draws up a list of issues with the

information before it, utilising information acquired from various intergov-

ernmental and non-governmental sources. The rationale behind this listis to

hich might most usefully be discussed with the

The aim is to improve the efficiency of the sys-
advance notice

117

identify in advance the questions w

representative of the reporting Srates.
e and 1o Facilitate the task of States” representanives by providing

of many of the principal issues which will arise in the examination of the reports.

15 hid. paras 2-9.
126 The Committee has had a numbee of additional ex
127 UN Doc. E/1995/22, Chap. I, para 23

traordinary sessions.
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Srate partics are required to respond in writing to these questions prior to the
consideration of the report. The reports arc reviewed in a public session with
the consideration of a single State report normally spreading over two days.
Reports are normally introduced by the State representative. The discussion
by the Committee 15 hased around the list of questions previously prepared by
its working group and issues arising therefrom, During the session, the State
representative is given the opportunity to respond to the questions on the list.
Afcer their consideration, the Committee members summarise their views and
make suggestions and recommendations. The consideration normally lasts for
around three meetings, each three hours long. Following consideration of a
State’s report, the Committee produces its Concluding Observations, a practice
i has followed since its second session.'** Concluding Obscrvations are issued
as a public document in which various aspects of the report are analysed
and these usually consist of positive features in the report, the identification
of difficulties and the concerns of the Committce. Supgestions and
Recommendations are also made within the Concluding Observations. The
Committee may include requests for the provision of additional information
which had been made to the State rcprcsc'nm:i\;cs during the consideration of
the report. Concluding Observations are issued at the end of each session and
are included in the annual report of the Committee to ECOSOC. Since 1953
NGOs have been allowed by the Committee to make oral presentations at the
start of cach session. This provides the NGOs with an opportunity to comment
on the reports which are due to be considered by the Committee. The NGOs
have often produced alternative reports which represent a different and more
accurate picture. It is not surprising that the Committee has benefited
enormously from these alternative reports and other sources of information
emanating from the NGOs. According 1o Leckie, the merits of alternative

reports include:

drawinp] attention to inaccuracics and distortions in a avernmental report; they can
p Y
provide new information and offer ideas for more appropriate policies and legis-
lation. The preparation of alternative reports can also act as a catalyst in the emer-
P Y
gence of new coalinon and movements between previously unconnected groups.'??

In many respects the Committee’s nature and role appears similar to those
of the Human Rights Committce. However, unlike the Human Rights
Committee, this Committec is not responsible to States partics but to
ECOSOC, a main organ of the United Nations.!3® The primary difficulty in

the implementation of the Covenant stems from the parties’ reluctance to

128 Craven, above n. 1, at p. 87,

129§ Leckie, “The Committee on Economic, Social and Cultural Rights: Catalyst for Change in
a System Needing Reform” in P Alston and J. Crawford (eds), above n. 107, at p. 134,

130 For consideration of ECOSOC see Chapter 2 above,
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comply with their reporting obligations. Reports submitted by the States are
often significantly overdue and have the characteristic of being excessively
bricf, incomplete or outdated. The other difficultics of implementation include
the vast scope and indeed the vagueness that characterises the rights them-
selves. '3 An associated issue is the ambivalence of many Srates towards cco-

nomic, social and cultural rights of this nature. The relative lack of

jurisprudence and case law from international and domestic tribunals has not
been helpful 222 and there has been the added yroblem of obtaining adequate
b i a) 1

nd relevant information from States parties. There has been reluctance in

developing the jurisprudence related to economic, social and cultural rights in

al rights; the breadth of the Convention rights

comparison to civil and politic
lifficult. Many of the economic and

makes the Committee’s analysis more ¢
sucial rights concepts have not been considered in any depth at the domestic
or international level. The development of such a jurisprudence has been one
of the primary preoccupations of the Committee, a practice which, as we shall

consider, is conducted in a vanety of ways.

INNOVATIVE PROCEDURES

To make its work more effective the Committee has adopred a number of inno-
inal provision in Article 17 required States partes

vative procedures. The orig
entering o

to submit an initial report within one year of the Covenant’s
force. However the Committee. adopting a realist approach, devised rules to
extend the date of submission to two years and thereafter every live years.

Furthermore, in order ta deal with inordinate delays with the submission of

reports, in its sixth session the Committee appealed to the Council to allow 1t
to list those States which had failed to submit their initial reports despite the
passage of ten years, 1 his, in effect, was an atiempt to embarrass or blacklist
certain States. In addition, the Committee also adopted procedures of stream-
anding substantial delay on the part of some
fic reports.)* Although icis anticipated that

at the time of consideration of the

lining, for consideration notwithst
states in submitting initial or penod
the State representative would be present

renores, the inability of States to send represent
¥ Y ¥
ay consideration of the State reports.,

otion and protection of human

atives has been rejeered by the
Committee as an invalid ground to del

NGOs play an important role in the prom
rights. Considering their potential value in promot

tural rights, 1t is disappainting o aote that no speethic

g cconomic, social and cul-

provisian had been made

1 Alston and B. Simma, “Second Session af the UN
Cultural Righss' 82 AJI1 (1988) 603 ar p. 606,

112 See Alston, above n. 115, at 351,

TOUN Docs E/19922), 99 para 245,

Committee on Economic, Social and
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for the NGOs to make a contribution to the Covenant’s reporting and
supervisory proccc.hmcs.’34 The Committee, however, has made attempts to
overcome this limitation. Tn recognition of the usefulness of the NGOs® work —
ally the production of aliernative reports — the Committee has invited “all
concerned bodies and individuals to submit relevant and appropriate docu-
mentation to it’.13% The Committee has also established procedures to invite the
governments o provide additional information and to engage in dialogue on
particular issues. 1994 saw the Committee sceking additional information
{rom Panama, the Dominican Republic and the Philippines on the subject of
forced eviction.!? Similarly, additional information has been sought from a

espect

number of other States, including the UK.

As from its third session, on the invitation of ECOSOC, the Committee has
begun to prepare General Comments on various articles and provisions of the
Covenant. We have already noted the reasoning and rationale behind formu-
lating General Comments for the ICCPR.17 The Committee’s decision to
adopt General Comments has been based on the same rationale. The primary
objective of the General Comments, according to the Committee, is to assist
State parties to fulfil their obligations;'?® in particular:

to make the experience gained so far through the examination of these reports
available Tor the benefit of all States partics in order to assist and promote their
further implementation of the Covenant; to draw the atcention of the States par-
ties 1o insufficiencics disclosed by a large number of reports; to suggest improve-
ments in the reporting procedures and to stimulate activites of the States parties,
the international organisations and specialised agencies concerned in achieving,
progressively and elfectively the full realisation of the rights recognised in the

Covenant.'3?

A number of significant Comments have been adopted by the Committee.
These include, General Comment No. 1 (1989) on Reporting by States
Parties,’? General Comment No. 7 (1990) on Inwernational Technical
Assistance Measures (Article 22),'! General Comment No. 3 (1990) en the
Nature of States Partics’ Obligations (Article 2, paragraph 1 of the
Covenant),"*? General Comment No. 7 (1997) on the Right to Adequate
Housing: Forced Evictions (Article 11, paragraph 1, of the Covenant),'"

134 See Alston, above n. 115, at p. 367.

135 541992723 ar 100 para 386 (Report of the Committee, sixth session).

16 Robertson and Merrills, above n. 12, atp. 281,

See above Chapter 4.

S F/1998/14 Comunittee's Second Session, 63 para 367.

19 1/1993/22 Report of the Committee’s Seventh Session UN Doc. £/1993/22. 19, para 49.
10 Third Session 1989, UN Doc. E/1989/22.

V1 Eourih Session, 1991, UN Doc. 171990723 (adopted February 1990).

142 Fiich Session, 1990, UN Doc. E/1991/23 {adopted December 19901

Sixteenth Session, 1997 UN Doc. 17199822, annex |, adopred November, 1997.
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General Comment No. 5§ (1994) on Persons with Disabilities;"** and General
Comment Na. 6 (1995) on the Economic, Social and Culrural Rights of Older

Persons. !’

In addition, the Committee has set aside one day in every session for a gen-
cral discussion on a specific issue or issues, which allows specialised apencies
and NGOs to contribute more effectively to the work of the Commitree."¢
This reserved day is usually the Monday of the Committee’s final week. !
According to the Committee the function of this day is twofold: ‘the day
assists the Committee in developing m greater depth its understanding of the
issues; and it enables the Committee to encourage inputs into its work from
all interested parties”:1® The “specific issue’ agenda item for the proceedings
of this day was vstablished as carly as the third session when the Committee
considered the issue of the right to food. In the fourth session the day of pgen-
eral discussion was devoted to the right of housing. In 1994 the Committee
discussed the role of social sccurity measurcs, with particular reference to
(ransition to a market economy and human rights cducation. In 1998 the one
discussion was dedicated to globalisation and its impact on the

day of genceral
and social rights.1*? The exercise has been productive.

enjoyment of cconomic
Commenting on some of these positive aspects Alston notes:

The discussions have provided an invaluable means by which the Commirtee has

been ahle ta open up its dialogue and has given it the opportunity to invite a much
wider range of inputs from individuals or groups that feel they have something to
uffer to the Committee. The general discussion also enables the Commirtee to dis-
sretical issues which are dircerly relevant to its

cuss broader, sometinmes more the
ly to the task of claboraung General

role of examining State reports and especial

Comments. 0

One of the most positive achievements of the Committee’s work has been
its close association and coordination with UN agencics and the Special
Rapporteurs. The Committee was addressed in 1993 by the Special
Rapporteur on the Issue of Impunity, from the Sub-Comimission on Prevention
of Discrimination and Protection of Minaritics, and in 1994 by a delegate
from the World Health Organisation (WHO) in the context of human rights
and HIV/AIDS. In 2001 the Committee was addressed by the Deputy High
Commissioner, 17r Bertrand Ramecharan. The Committee has also initiated the

HA P leventh Session 1998 UN Doc. EAC.12/1994/13 (1994) adopred Moy
Thirteenth Session 13935 UN Daoc. 1/C. 1271995716/ Rev. 1 (1995) adopted
116 \lston and Simma, above no 131 at p. 6U8.

147 See O Flaherty, above n. 107, at p. 79.

1Y UN Dac, E/1995/22, para 44.

il l‘n.n.i_\'_rnund paper submitted by 1LO 21/04/98; E/C.12/1998/8.

150 pAlstan, “The Committee on Economic, Social and Culwral Rights' in P.

n. 107, pp. 493494,

1994,
24 November, 19495,

Alston {ed.), above
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coneept of fact-finding missions for its members to visit States and assess for
themselves situations involving violations of economic and social rights. In
further investigations of the issue of forced eviction in 1995, the Committee
sent a fact-finding mission (which thus far remains the only mission) to
Panama which reported back to the Committee during the same year.!3!

CONCLUSIONS

The analysis of economic, social and cultural rights contained in the ICESCR
reveals many limitations and shortcomings. A particularly disturbing aspect
has been the debate about the nature of many of the nghts contained in the
Covenant; whether they create immediate binding obligations or a mere pro-
gramme of action. Through a consideration of the provisions of the ICESCR,
the Committee’s Obscrvations and General Comments, this chapter has estab-
lished that ecconomic, social and cultural rights retain the same legal valuc and
binding effect as civil and political rights. At the same time, on a pragmatic
level, it has to be conceded that the implementation of economic and social
rights thus far has not been straightforward. The implementation mechanisms
themselves have had to be revised and we are still awaiting the adoption of an
individuals' complaints procedure.

The Committee, since its establishment in 1983, has done a commendable job
in monitoring the Covenant. Of particular valuc have been its views emerging
from its analysis of State reports and General Comments. In its consideration of
State reports, the Committee has taken a broad approach which encompasses
human rights obligations incurred through the acceptance of ICESCR. Thus:

in addition to asking questions on the status of ethaic minarities, natural children,
women and men or discrimination on the basis of religion, alternative political
philasophies and class bias [the Committee] has dicected itself to the situation of
those in particular regional areas, aliens (including the stateless, migrant workers
and refugees) unmarried couples, and parents, people with AIDS, or physical and
mental disabilitics, homosexuals, the poor and the clderly. 52

In particular the Committee has stressed the need for comprehensive reviews
of national legislation and administrative rules regarding the rights contained in
the Covenant and of adequate scrutiny of governmental policics. The
Committee has also highlighted the need for greater coordination in policy mak-
ing which would provide a basis for effective evaluation of the progress made in
achieving the rights. Through its work the Committee has facilitated a better
understanding of the problems and issues involved in the implementation of the
19 See United Natione. The Conmittee on Economiic, Social and Cultural Rights, Fact Sheet No.

lﬁ, Rev.1, (Geneva: Urited Nations) 1991.°
152 Craven, above n. 1. at pp. 169-170. (foatnotes omiteed).
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Covenant as well as promoting the exchange of information among, States.

Changes have also been introduced which have improved the work of the

Committee. As noted eatlicr, the system of presenting inital reports at three-
year intervals, each dealing with one-third of the rights. was changed by the
Committee to a single comprehensive report to e submited every five years.
With regard to the role and position of NGOs in the present context, NGOs
have been the principal advocates of the vindication of individual human
rights. Although, over the years, their contribution (again largely through posi-
tive actions undertaken by the Committee) has become more cffective in the
implementation of the ICESCR, there continues to be same reluctance on the
part of many NGOs to engage themselves in promoting cconomic, social and
cultural rights. A predisposition in favour of civil and political rights is perhaps
to be attributed to the origins and issucs addressed by many of the NGOs.
NGOs based in the developing world, in particular, have often treated viola-
tions of economic and social rights as ancillary 1o the breaches of civil and
political rights.’$3 This bias in the work of the NGOs needs to be removed.
‘The focus of the present chapter has been on ICESCR. Subsequent chapters
ablish that economic, social and cultural rights have blended
into civil and political rights, a feature particularly evident from a survey of the
jurisprudence of the regional treaties of Europe, the Americas and Africa. The

regional human rights systems have alsa accorded a degree of prominence to

of this book est

cconomic and social rights through the adoption of such treaties as the

Furonean Sacial Charter,'3* the additional Protocol to European Social Charter
F ' F

(1996)"3 and the Additional Protocol to the American Convention on Human

Rights in the Arca of Economic, Social and Cultural Rights {1998).156

procmatic and other reasons.

sov of historical, ideclogial,
human rights NGOs to

155 8 cording to Alston Tor a vansn
there -smains a considerable reluctanie on the part of many, ot nor mest,
hecor = involved in this field. This 1= particularly the case w ith respec to those NGOs based in
the West that do not have significant constituencies in the Third World. In the case of limied
mandaze organisations such as Amnesy International of Index on Cersorship, the justfication s
the desire 1o maintain a narrow and precise focus. Other NGOs chat pusport to be concerned with
cither ~the rights contained in the Universal Declaration” or “internaznonally recognised human
rights™ face a much more difficult task o jusuly their neglect of economic, social, and culural
rights. The sitvanon in Central Amera roday, for example, cannot be sdequately or produconely

analssed without taking full account of Both sides of the human rights squation. In this sense, the
not simply a hollow UN slogan

much vaunted interdependence of the nwo sers of rights 1s
Lo, bur is an accurate retlection ot t

he realities of the g

desipned to conceal an weological +p
ation”. Alston, above n. 115, ar p. 372 tloamotes omitted).
1 A opted at Turin 18 October 1951, Entered into furce,
LTS 33, See below Chaprer 7.
135 Adopred 3 May 1996. Entered o foree, 3 July 1999, ETS No. 163, See below Chaprer 7.,
156 Additional Protocol to the American Convention on Human Righss in the Area of Economic,
Sacial and Cultural Rights, ‘Protocol of San Salvadoe O.AS, Treaty Series No. 63 (1 988), entered
into force 16 November 1999; 28 1LAL (1989) 156, Sce below Chaprer 8.

26 Februzny 1963, 529 ULNLTS §9:

i
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6

EUROPEAN
HUMAN RIGHTS - It

INTRODUCTION

European human rights law is not the product of a single monolithic mech-
anism. Instead there are several institutions which have established mechanisms
for protecting human rights.” The role of at least three organisations is
worthy of consideration: the Council of Europe, the European Union (EU) and
the Organisation for Security and Cooperation in Europe (QCSE). The Council
of Furope, the oldest of these institutions, has also had the most significant
role in promoting human rights at the European level. The European Union,
which remains politically the most viable and influential body, has had only
an indirect part to play in protecting human rights. However, increasingly

! See R, Claytan et al., The Law of Hunan Rights (Oxford: Clarendon Press) 2000; D.J. Haras,
M. O'Boyle and €. Warbrick, Law of the Ewropean Convention on Human Rights (Lendon:
Butterworths) 1995; A. Mowbray and D.J. Harris, Cises and Materials on the Furcpean
Convention on Human Rights (London: Butterworths) 2001; M.W. Janis, R.S. Kay and AW,
Bradley, Enropean Human Rights Laws: Text and Materisls, 2nd edn (Oxford: Clarendon Press)
2000; R. Blackburn and J. Polakiewicz. {eds), The Exrcpein Convention on Hienan Rights: The
Influence of ECHR on the Legal and Political Systems of Member States 1950-2000 (Oxford:
Oxford University Press) 2001; Lord Lester and D. Pannick, Human Rights: Lat and Practice
(London: Butterworths) 1999; A. Loux and W. Finmie, Human Rights and Scots Law:
Comparative Perspectives on the Incorporation of the ECHR (Oxford: Hart) 1999; L.J.
Claments, N. Muole and A. Simmons, European Human Rights: Taking a case under the
Conventinn, 2nd edn (London: Sweet and Maxwell) 1922, T, Barkhuysen, M.L. Van Fmmerik
and PH.PH.M.C. Van Kempen, The Execution of Strazbourg and Geneva Human Rights
Decisions in the National Legal Order (The Hague: Mardinus Nijhoff Publishers) 1999; P van
Dik (ed.), Theory and Practice of the Exrapean Convertion on Human Rights, 3rd edn (The
Hague: Kluwee Law International) 1998.

2 These institutions sometimes act in parallel, while at other times they overlap with one another,

135
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human rights issucs are being absorbed into the programmes of the rapidly
expanding EU. Although having largely operated as an organisation aimed at
pramoting security and peace within Furope, the OSCE has taken a number of
valuable human rights initiatives which are worths of consideraton.
Limitations of space make it impossible to studs the work of cach of the
aforementioned organisations in great detail. Two chapters of this book are
nevertheless dedicated 1o the study of European human rights law. The present
chapter [ocuses on the position of the Council of Europe’s European Convention
on Human Riphts (ECHR), an instrument which focuses largely on the pro-
visions of civil and political rights. The next chapter, Chapter 7, considers the
Council of Furope’s European Social Charter (ESC). Tt then poes on 1o analyse

the position and role of the EU and the OSCL in the protection of human rights.

TIFE COUNCGIL OF EUROPE AND PROTLC ITON OF CIVIL AND
POLITICAL RIGILLS

The Council of Europe isan intergovernmental orpanisation cstablished in 1949
with the objective, fnter alia, of strengthening democracy, human rights and the
rule of law Tn its initial years, the membership of the Council of Furope was
confined to the westeen democratic European countries. It excluded Spain and
Portugal until the mid-1970s. However, with the collapse of communism,
1 members of central and eastern Eurape have joined the Council. The
Council of Europe is forty-three, including all EU

SeVers
current membership of the
imember States. The Council of Europe has produced various important re pional
human rights treatics, the must prominent one being the ECI IR.#* The ECHR
was adopted in 1950 and came into operation in 1953; it currently provides
protection to well over 800 million people. The mstitutions of the ECHR, the
Court and the Committee of Ministers are based in Strasbourg, France.
Duting, the Sccond Werld War (1939-1945) Europe had been the scene of
the most serious human rights violations. At the end of the War, it had become
a major objective of the allied powers to punish those who had been involved
in crimes against humanity during the War and 1o uphold human rights in the
region. A regional human rights treaty protecting the fundamental civil and
political rights was meant to act as a bulwark against the recurrence of the
worst forms of human rights violations. Thos
encourage the extension of democracy in communist Europe and to suppress

the spread of dictatorships and totalitarian idcologies in other parts of Lurope.

e signing the treaty also aimed to

3 of the Starute cach member State ‘must accept the principles of nile of law

3 According to Article
hurnan nights and fundamental freedoms’,

and the enjoyment by all peesons within its jutisdiction of
See Stanuce of the Council of Europe, adopted § May 1949. Entered into force August 1949, ETS. 1.
* Signed ar Rome, 4 November 1950, Entered into force 3 Seprember 1953, 213 U.N.TS. 221
ETS. 5. The Gonvention has over years been amended through 12 additional protocols.
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As we have already noted, the UDHR was adopted in December 1948 by
the United Nations General Assembly.? A natural progression from the
Declaration on Human Rights was the formulation of a binding treaty with
measures of implementation. Although it was not until 1966 that the
International Covenants were adopted, consensus was easier to attain among
the western liberal States to draft a regional human rights treaty. The ECHR,
despite being a regional convention, reflects the influence of and similarities
with the principles contained in the Universal Declaration. The preamble of
the ECHR, for example, refers to the Universal Declaration. Fundamental
cights in the ECHR such as the prohibition of torture, the right to liberty and
sccurity and the right to a fair trial draw inspiration from similar provisions
of the Declaration. However, there are also significant differences in the
substantive provisions of the articles. Whereas the Universal Declaration
considers civil, political, social, economic and cultural rights, the ECHR
predominantly promotes and protects the civil and political rights.® This
difference reflects the diversity of Constitutions adopted in Europe at the time ~
sce for example the French Constitution of 1946, the Italian Constitution of
1948 and the German Basic Law of 1949,

The ECHR is divided into three sections. Section I provides a description
and definition of the rights and fundamental freedoms provided in the treaty.
Section 11 provides for the establishment of a court of human rights and
explains the procedures, while Section 111 considers miscellancous provisions
such as reservations, denunciation, signature and ratification.” The substan-
tive guarantees provided in the Convention are expanded by a number of
additional Protocols.

The ECHR and its Protocols do not cover several important rights.
The Convention, unlike the ICCPR, does not provide for the right
to self-determination, which is recognised as one of the principal rights
in international human rights instruments.S The coverage of the ECHR on
minority or group rights is particularly thin.? There is also the failure to
provide for economic, social and cultural rights. Despite these omissions 1n
the protection of rights, over the past fifty years the rights contained in the

¥ See above Chapter 3.

¢ The Counterpart of the ECHR is the Furopean Social Charter which is considered in Chapter 7.
T K. Starmer, Furopean Humane Rights Lae: The Huntan Richts Act 1998 and the European
Cornvention on Hinin Rights (London: Legal Action Group) 1999, Ixxi.

& See below Chapter 12

“ The ECHR (or its Protocols) does not contain particular provisions protecting the rights of
minoritics. Some remedial action was taken by the Council of Europe to adopr a Framework
Convention for the Protection of Nativnal Minorities; opened for signature 1 Febeuary 1995,
entered into force 1 February 1998, ETS. 157; 34 LL.M. (1995) 331, See G. Gilbert, ‘The
Council of Europe and Minority Rights’ 18 HRQ (1996} 160. For consideration of these treaties

see below Chaprer 11,
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Convention have been utilised to protect individual rights. The Convention
had been treated as a living instrument and has been interpreted in keeping
with the changing values and traditions of European society.'® The ECHR,
although a rcgimml instrument, has also had an enormous impact upoen the

development of norms in general international law.!!

Rights contained in the Convention

Article 2 Righrto life

Article 3 Prohibitien of torture

Article 4 Prolubition of slavery and forced labour
Article 5 Righr to liberty and security

Article 6 Right to a fair trial

Article 7 No punishment without law

Article 8 Right to respect private and family hife
Article 9 Freedom of thought, conscience and religion
Article 10 Freedom of expression

Article 11 Freedom of assembly and assoctation
Article 12 Right to marry i

Article 13 Right to an effective remedy

Article 14 Prohibition of discriminatian

Artcle 15 Derogation in time of emergency

Article 16 Restrictions on political activities of aliens
Article 17 Prohibition of abuse of the rights

Article 18 Lumitation on use of restrictions on rights

Protocol No. 112

Acticle 1 Protection of property
Acticle 7 Right to cducation
Article 3 Free clections

Protocol No. 43

Article 1 TProhibition of imprisonment for dceht
Article 2 Freedom of movement

Article 3 Prohibition of expulsion of nationals
Article 4 Prohibition of collective expulsion

Judgment of 25 April 1978,

19 See on issues of corporal punishment, Tyrer v. Usnited Kingdom,
{ 22 October 1981,

Series A, No. 26; homosexuality, Dudgeon v. United Kingdont, Judgment o
Series A, No. 43,

1 Thus e.g. Prvy Council in Pratt v. Artorney General of Jamaica (PC (Jam)) Privy Council
(Jamaica), 2 Novemher 1993 [1994] AC 1 at 35 approved the European Court of Human Rights
view expressed on the ‘death-row’ phenomenon.

11OETS Na. 9, 2153 UNTS. 261, Entered into foree May 18 19254,

13 17§ 46, Entered into foree May 2 1968.
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Protocol No. 6
Article 1 Abolition of death penalty'
Protocol No. 7

Article 1 Expulsion of aliens!®
Article 2 The right to review by a higher tribunal
Article 3 Compensation for miscarriage of justice
4 Ne bis in idem

3

Equality of rights and responsibilities between spouses during and

after their marriage L’_

ANALYSIS OF SUBSTANTIVE RIGHTS

Article
Article

Protocol No. 12

General prohibition of discrimination!® ﬂ(l, , ﬁ

The right to life and the prohibition of torture, crucl, inhuman, degrading

treatment or punishment!?

As we have already considered, the right to life is peremptory, and the most
fundamental of all human rights.'® Within the Convention, the right to hfc is
protected by Article 2, a right which is non-derogable even in times of war and
public emergency.'” The-taking of life is prohibited save in the limited cir-
cumstances provided within the article, a subject which we shall consider
shortly. In relation to the substance of the right to life, the State is under two
kinds of abligations. First, there is a negative obligation not to take life and
not to deprive an individual of his life save in limited circumstances which
must be strictly in accordance with law. The second obligation is of a positive
nature which entails taking cffective steps to protect the life of the individual
concerned. Positive obligations include protecting individuals from agents of
the State such as the police and security forces as well as non-State actors

4 ETS 114, Entered into force March 1 1985,

S CETS 117. Entered into force Nov. 1 1988,

16 Adapted 26 June 2000. Opened for Signature 4 November 2000,

7 See D). Harris, *The Right to Life Under the European Convention on Human Rights® 1
Maastricht fournal of Enropean Comparative Law (1994) 122; E Ni Aolain, ‘The Evolving
Jurisprudence of the European Convention Concerning the Right to Life” 19(1) NQHR (2001
21; see also NS, Rodley, The Trearment of Prisoners in Intermatianal Lawe, 2nd edn (Oxlord:
Clarendon Press) 1999, .

18 See above Chaprer 4.

17 Harris, O'Boyle and Warbrick, above n. |, at p. 37. Derogations are permissible in circum:

stances provided by Article 15(2). Article 15(2) provides that decogations from the Ariicle are
permissible ‘in respect of deaths resulting from lawful acts of war’.
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including terrorist organisations and other private individuals. The duty
10 take reasonable measures to protect life includes a duty to put in place
‘effective criminal law provisions to deter the commission of offences against
the person backed up by law-cnforcement machinery for the prevention,

. - ! a2
suppression and sancuomng of Breaches of such provisions 20 Tt also means

requiring the proper investigation of all suspicious deaths.?!

While these two components are firmly established the remit of the obli-
pation is not very ¢lear. Thus while the positnve oblipation includes taking
reasonable steps to enforce the law to protect the citizens, the State cannot
be expected to protect individuals from every atrack.2? Similarly, the
breadth of obligations which might affect the nght to life is uncertain, lor
instance, a question mark remains over the issue of State liability with
regard to poor housing, lack of food, lack of medical attention, environ-
mental pollution, road worthiness and workplace safety. This issue was
considered but left unanswered in a case in which the parents of a seriously
disabled child claimed that their daughter had not been allowed free

medical treatment.?

In the context of Article 2, the meaning of the term ‘hife’ has been the sub-
ject of considerable debate, especially regarding the point at which life begins
and ends. There is, for instance, cubstantial controversy regarding the rights of
an unborn child. 2 In Paton v. [JK,* the European Commission held that the
abortion of a ten-week old foctus under British law to protect the physical and
mental health of the mother was not in breach of Article 2. In I v. Noriway,*
(he Commission took the view that the abortion of a fourteen-week old foctus

20 Qsmuan v. United Kingdom, Judgment of 28 Ocober 1998, 1998-VIIL RJD 3124, paca 115.

See also Vielasqueez Rodriguez Case, Judgment afl July 29, 1988, Inter-Arm, Cul LR (See: @) N, 4

(1988), paras 170-172.

2 McCann and Others v. United Kingdom, Judgment of 27 September 1995, Serics A, No. 324;
Kaya v. Turkey, Judpment of 19 February 1998, 1998-1 KD 297,

21 W v, United Kingdom, App. No. 9348/81, 32 DR 190 (1981).

23 On the facts of the case, the child had been provided adequate treatment X v [reland, App.
Mo, 6839/74, 7 DR 78 {1976); in anather case, which concerned the operation of a public vac-
cination scheme leading to the death of some young children, the Commission held the possibil-
ity of hability when a Srate undertakes involvement in a public vaccination scheme. On facts, the
apphcation was held inadmissible as ‘appropriate steps’ had been taken lor safe administration of
the scheme; X v. United Kingdom, App. No. 7154/75, 14 DR 31 (1978).

I Qpen Daaor Cownselling v. Ireland, Judgraent of 29 October 1992, Series A, No. 246, 142 NLJ
(1696); also see Brugggeanann and Schewten v. FRG, App- Mo, 6959/75, 10 DR 100 (1977).
[ A, Rehaf, *Article 3" in G. Alfredsson and A. Eide {eds). The Universal Declaration of Hwnan
Rights: A Conumon Standard of Achievement (1he HHapgue: Martinus Nijhoff Publishers} 1999,
§9-101 at p. 97; for a consideration atthe international level see I Alston, “The Unborn Child
and Abortion under the Draft Convention an the Rights of the Child 12 HRQ (1990) 156.
[3. Shelion, *Abortien and the Right to Life w the Inter-American System: The Case of “Baby
Boy™ 2 HRLJ (1981) 303, also see below Chapree 14.

25 paron v, United Kigdom, App. MNo. §416/79 19 DI 144 {1980).

%6 [ v. Norway, App No. 17004790 (1992) unreported.
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was not contrary to Article 2 on the grounds that ‘pregnancy, birth or care for
the child may place the woman ina difficult situation of life’. The Commission
considered the wide differences on the issue of abortion and allowed for a
certain margin of appreciation. The decision is broader than Paton because
abortion was later in time and the reasons given werc social and did not relate
to health or medical condition. From the cases mentioned above, the
Commission appears to have taken the view that Article 2 is applicable only to
persons who are already born.2? In H v. Norway, however, the Commission did
note that in certain circumstances Article 2 does offer protection to the unborn
child, without indicating what those circumstances were. As it stands, currently
the grounds for abortion are very wide and, in Open Door Counselling v.
Ireland, the Human Rights Court itself left open the possibility of Article 27
placing restrictions on abortion.2® Controversy arises in relation to the point
when a person dies and the rights of individuals who are dying. Article 2 has
also raised complexitics in relation to cuthanasia.??

The general exceptions to the Article are provided in Article 2(2). These
are exhaustive and must be narrowly construed. Article 2(2)(a) provides for
death occurring as a result of self-defence. McCann and Others v. UK3® was
the first case dealt with by the Court concerning Article 231 In this case three
members of the provisional IRA were shot dead by British soldiers in
Gibraltar. It was suspected that these IRA activists had remote control
devices for a bomb to be detonated in a public place. The resulting damage,
it was feared, would cause serious loss of life. The Commission, by 11 to 6
votes, held that shooung was justified under Article 2(2). The Court, how-
ever, disagreed. According to the Court the exception covers, but is not
limited to, intentional taking of life. The question was the extent to which the
State’s response was proportionate to perceived threats posed by IRA mem-
bers. In all the ciccumstances of the case (including the planning and conduct
of the operations by the British Security forces and the decision to let the IRA
members enter Gibraltar from Spain) it held that the UK had sanctioned

MR Fenwick, Civil Liberties, 2nd edn (London: Cavendish Publishing Ltd) 1998, p. 37.
* Open Doar Connsclling v. {refamd. Judgment of 79 October 1992, Series A, No. 246.
M Iy Widner v, S zerkand, the Commission hield . wicle 2 does not require passive euthanasia
{by which a person is allow ed 1o die by not being 2iven reatment) to be a erime. App. No.
12052792 (1993) unreported. A similar iruation would appear 1o prevail in other human rights

swstems, On the position of cuthanasia i the Inte-Amencan doman Rights Svsrem, sce
S. Davidson, “The Civil and Political Rights Protected in the Inter-American Human Rights
Svstem’ in D). Harris and 5. Livingstone (eds), The Inter-American System of Huniin Rights
(Oxford: Clarendon Press) 1998, 213-288 ar p. 218.

WMo Conn and Others v. United Kingdom, Judgmen: of 27 Seprember 1993, Series A N 324
W Aolain, above n. 17, at pp. 28-31; sce 5. Juseph, “Denouncement of the Death on the Rock:

The Right to Life of Terrorists™ 14 NQHR (1996) 5.
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killing by its agents in circumstances piving rise to a breach of Article 2. The
Court nored:

ard to the decision not te prevent the suspects from travelling

In sum, having rep
re of the authorities to make sufficient allowances for

into Gibraltar, to the failu
the possibility that their intelligence assessments might, in some respects at least,
be erroncous, and to the automatic recourse to lethal force when the soldiers
opened fire, the Court is nar persuaded that the killing of the three terrorists con-
ctituted the use of farce which was no more than absolutely necessary in defence
of person from unlawful violence within the meaning of Article 2(2)(a) of the

Convention.??

The case emphasises a strict proportionality test under Article 2(2).
Therefore the use of deadly force o cffect an arrest would never be justified
except in circumstances where there was no uncertainty that the suspects
would kil if allowed to escape. The other exceptions provided in Article 2(2)
are quelling a riot? and to effect an arrest or preventan escape.} It also needs
to be emphasised that Article 2 does not prohibit capital punishment. In 1983
Protocol 6, which prohibits the death penalty, was adopted. The Protocol
came into force in 1985 and is ratificd by a majority of member Statcs.

According to Article 3 *No one shall be subjected to torture or to inhuman
or degrading treatment or pun
of a non-derogable nature even in times of war and public emergencies. 3 The
prohibition of torture and inhuman or degrading treatment or punishment is
expressed in a very strong language and no exceptions as such are attached to
it. In Chahal v. UK,% the European Coust of Human Rights addressed this

subject in clear and unambiguous language noting:

ishment’.3 The rights contained in Article 3 are

The Convention prohibits in absolute terms torture ot inhuman or degrading

treatment or punishment, irrespective of the victim’s conduct ... Article 3 makes

no provision for cxceptions and no derogation
15 even in the event of a public emergency to the life of the nation.*®

from it is permissible under Article

The concept of torture was originally envisaged in narrow terms, but has
rradually been extended as socicty’s tolerance of official brutality has
changed. In addition, the abolition of the death penalty in most countrics
within Europe has reduced tolerance to State vialence. The various cat-

32 para 213.
3 Stewart v. United Kingdom, App. No. 10014/82, 39 DR 162 {1984).

3 Farrell v, United Kingdom, App. No. 9013/30, 30 DR 96 (1982).

35 The Article draws its inspiration from Article § of the Universal Decla
{1948) and the American Declaration of Human Rights (1948). It also has close associations with
Article 7 of the ICCPR and Articles § of the ACHR (1969) and AFCHPR {1981).

3% Jlarris, O'Boyle and Warbrick, above n. 1, at p. 55.

37 Chahal v. United Kingdom, Judgment of 15 November 1596, 1996-V RJD 1831,

38 1bid. para 79.

ration on Human Rights
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egories of prohibition have different applications and the Article has been
used in a variety of circumstances. In the case of Ireland v. United
Kingdom,3? the Court provided some uscful guidelines regarding the pro-
visions of Article 3. The Court, in formulating a narrow approach, took the
view that ‘torture’ means deliberate inhuman treatment causing very serious
and cruel suffering, whereas ‘inhuman treatment or punishment’, meant
treatment or punishment that causes intense physical and mental suffering.
In the Court's analysis, degrading treatment or punishment was treatment
or punishment that arouses in a victim a feeling of fear or anguish and infer-
iority capable of humiliating and debasing the victim, possibly breaking his
or her physical or moral resistance. The meaning and scope of the Article
can be illustrated through the facts of the Ireland v. UK case. The case is
pacticularly useful in distinguishing torture from inhuman and degrading

treatment or pnnishment.‘w

In this case the Irish Government had brought proceedings against the UK
alleging that persons taken into custody pursuant to the Civil Authoritics
{Special Powers) Act, Northern Ireland, 1922 were subjected to a treatment
which in Convention terms amounted to torture, inhuman and degrading
treatment contrary to Article 3. The Irish government also alleged that
internment without trial amounted to a violation of the right to liberty and
security of the person as provided in Article 5, and the right to fair trial
accorded in Article 6 of the Convention. In addition there was a claim of a
violation of Article 14 (that is, that the powers of detention and internment
were excrcised in a discriminatory manner). A particular source of concern
were the methods of interrogation used by the British Security forces in
Northern Ireland. They were engaged in the so-called ‘interrogation in
depth’, that is the use of five techniques which included: *wall-standing’ long
periods of standing in a stressed position; thooding’, placing black hoods on
the prisoners” heads; subjecting to noise; deprivation of sleep; and depriv-
ation of food and drink.

The Luropean Commission in its report delivered to the Committee of
Ministers in February 1976 took the view that measures of detention without
trial were not in violation of Article 3. According to the Commission, the
measures undertaken by the British Government complied with the deroga-
tion cntered under Article 15, which were not applied in a discriminatory
manner. The Commission did not find violations of Article 14 bur it did find
that the use of the five techniques ef interrogation constituted ‘torture and

¥ reland v. United Kingdom, Judgment of 28 January 1978, Serics A, No. 25.

0 A HL Robertson and J.G. Merrills, Huuman Righis in the World: An Introduction to the Study
of International Protection of Human Rights, 4th edn (Manchester: Manchester University P'ress)
1996, at pp. 139-140.
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nfiumian rrearment’ contiary oo Article 3.4! The Commission’s view, hawever,
was not endorsed by the European Court of Human Rights. When the case,
after being referred by the Irish Government was considered by the Court, the
Court drew a distinction between the various facets of Article 3, that is,
between ‘torture’ on the one hand and fnhuman' and ‘degrading’ treatment
on the other. Torture as defined
treatment causing very serious and cruel suf
that the use of the “five techniques’ and physical assault did not amount to tor-
ture, although it constituted ‘inhuman and degrading treatment’.*? [n concur-
the Court found that the measures of detention
5 derogation made

by the Court meant ‘deliberate” mhuman
fering. Applving this test, it held

rence with the Commission,
and internment without trial were covered by the Artcle 1
by the United Kingdom, and that their application was not in contravention

of non_discriminatory provisions of Article 14.

While a treatment needs to reach a minimum threshold before being desig-

nated as inhuman, the crucial factor which distinguishes it from torture is the

absence of a deliberate intent to cause suffering. Inhuman treatment could be
the result of conditions or treatment in 2 place of detention*?, withholding of
food, water and medical treatment, rapes and assault™ preventative deten-
tion, failure to provide medical treatment,*S extradition or deportation,*®
mental torwure and solitary confinement. In assessing whether punishment is
inhuman, subjective consideration needs to be given to various factors includ-
ing the physical and mental suffering, the applicant’s sex, age, health and sens-
ibilities ete. Degrading treatment arises from an ordinary everyday meaning

and would include gross humiliation through racial discrimination.®” In order
humiliation and debasement involved

to constitute deprading punishment, the
on, inter alia, the circumstances of the

must attain a particular level depending

tematic application of techniques for the purpose of

41 According to the Commission ‘the sy
hods of systematic

inducing a person to give information shows a clear resemblance to thase metl
torture which have been known over the ages...[The Commission sees in them a modern system
of torture falling in the same category as those svsteis which have been applied in previous times
as a means of obtaining information and confession’. Ireland v. United Kingdom, Series B, No.
23-1 Com Rep 11971), para 794.

42 The restrictive views adopted by the Courtin relation to the meaning of tarture have been
criticised heavil, Sce R.J. Spjur, “Torwure under the European Convention on Human Rights' 73
AJIL (1979) 267; Al News Release (Al Index02/0-4/78) 19 January.

3 Denmark, KNorway, Sweden v, Greece, 12 YB 1 (1969). Overcrowding and inadequate heat-
ing, toilets, sleeping arrangements, food, recreation,

W Ireland v. United Kingdom, Judgment of 28 January 1978
App. No. 800777, 13 DR 85 (1978).
85 Grezzardi v. laly, Judgment of 6 November 1950, Series A. No. 39; Hurtado v. Steuzerlamd,
Judgment of 2§ January 1994, Scries A, No. 280-A.
4 Soering v, United Kingdonr, Judgment of 7 July 1989, Serics A, No. 161; Chabal v. United
Kingdosm, Judgment of 15 November 1996, 1996-V RJD 1831

47 Abdulaziz. Cibales and Ballandali v. United Kingdom, Judgment ot 28 May 1985, Series A,

No. 94.

, Series A, No. 25, Cyprus v. Turkey,
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case, such as the nature and context of the punishment itself and the manner

and methods of its execution.®

Article 3 has been applied in a range of circumstances. Indeed, in many
instances its provisions have been invoked to accord rights otherwise not
contained in the Convention. While the Convention does not provide for a
right not to be extradited, not to be deported, to a nationality, to political
asylum or a right of aboard (for a non-national), the various facets of this
Article have been used to assist applicants claiming some of these rights.
Instances of violation of Article 3 may be deporrtation of a person who would
be deprived of proper medical treatment,*? or would be likely to suffer from
cruel or degrading punishment or be separated from his family as a result of
extradition.?

A striking example of the wide ambit of Article 3 to cover rights not
expressly provided for in the Convention is illustrated through the Soering
case. In Soering v. UK®! the applicant, who was a West German national, mur-
dered his girlfriends’ parents, with the complicity of his girlfriend. These
offences were committed in the US State of Virginia, where he and his girl-
friend were students. After having committed these offences they fled to the
United Kingdom. The United States Government, under the terms of the
Extradition Treaty of 1972 between the United States and the United
Kingdom, applied for the applicant and his girlfriend o be extradited to the
United States. The girlfriend was extradited and, having pleaded guilty as an
accessory to the murder, was sentenced to 90 years’ imprisonment. In the case
of the applicant, the United Kingdom, while agreeing to extradite him, had
sought assurances that if convicted he would not be given the death penaloy.
The applicant however appealed to the Strasbourg institutions. The death
penalty per se is not prohibited by the Convention and the UK by extraditing
Mr Soering to the USA was not breaching any provisions of the Convention
or general international law. The applicant’s primary claim was based on the
prospect of his suffering from inhuman or degrading treatment under Article
3 while waiting for his execution in the state of Virginia.

The European Court of Human Rights, in upholding Soering’s claim, took
the view thar if he was extradited to Virginia there would be a real risk of his
being placed on death row, which would constitute a violation of Article 3.
The Court acknowledged that the imposition of death penalty per se is notin

B Pyrer v, Uited Kingdom, Judgment of 25 April 1978, Series A, No. 26 cf. Campbell arld
Cusans v, United Kimgdont, Judgment ol 25 February 1982, Series A, No. 48,

9Dy, United Kmgdon, Judgment of 2 May 1997, 1997111 RID 777.

0 See Chabal v, United Kingdom, Judgment of 15 November 1996, 1996-V RJD 1831,
SU(1989) 11 EHRR 439, Sce C. Van Den Wyngacrt, “Applying the European Convention on
Human Rights to Extradition: Opening Pandora’s Box" 39 I1CLQ (1990) 757; R.B. Lillich, "The
Soering Case’ 85 AJIL (1991) 128.
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breach of Article 3. However, Article 3 prohibition could be breached in con-

ditions where the death penaley was imposed only after a 6-8 years’ waiting

eriod (the so (‘II”Cd '(lCLllh row’ )]1CI1()IHE‘!H)II}. That ]\(‘. was 18 when the
I
hatric (!VidCl]CC (]f his mental

offences were committed and there was psyc
f the applicant. Thus, in the

istability were mitigating factors in favour o
words of the Court:

having regard to the very lang period of time spent on death row in such extreme

conditions, with ever present and mounting anguish of awaiting
ance of the applicant, especially his age

execution of the

dearh penalty, and to the personal circumst
and mental state at the time of the offence, the applicant’s extradition the
United States would expose him to a real risk of treatment going beyond the

threshold set by Article 3.

As in the case of Soering, there must exist a real risk as opposed to a

mere possibility of facing inhuman or deprading treatment. The Court in
Soering attempted to narrow down the ambit of its decision with the pro-

viso that such a ruling would be only made in view of ‘the serious and

icreparable nature of the alleped sulfering risked’.$3 The narrow dicta has
been followed in Criz Varas and others v. Sweden® and Vilvarajaly and

others v. UK3S

The right to liberty and security

Article 5 of the Convention deals with the right 1o Liberty and to Security of
the Person. This provision is designed to control the exercise of powers of

arrest and detention, and is something which liberal constitutions have

sought to achieve for several centuries. 5 It protects liberty as well as sccur-

ity of the person. Articles 5(2)=(3) sct out the procedures for such protection.
According to Article 5(1) no deprivation of liberty is acceptable save in
accordance with a procedure prescribed by law.S? In Winterwerfy v.
52 Ibid. p. 111, Soecing, as a cemarkable decision was followed in Prait v. Attorney General of
Janiaica (PC (Jam)) Privy Council (Jamaica), 2 November 1993, {1994] AC 1, where the Privy
Council in approving the European Court’s approach held ‘in any case in which execution is to
take place mare than five years after sentence there will be strong grounds for believing that the
delav is such as to constitute “inhuman or degrading punishment or treatment . As we have
nated, the Human Rights Committee under the first Optional Protocol has held that death row,
per se does not amount to crucl, inhumnan or degrading trearment or punishment. (5ee NG v
Canada discussed in Chapter 4) Chitat Ng v. Canada, Comvmunication No. 469/] 991 {7 January
1994), UN Doc. CCPRICMIMIA69/1991 (1994) para §.4: also see Barret and Sutcliffe .
Janaica, HRC Report GAOR, 47th Session, Supp. 40, p. 246 at p. 250.
£ Judgment 7 July, Series A. No. 161 para 90,

51 Cruz Varas and others v. Sweden, Judgment of 20 March 1991, Series A, No. 201

55 Vilvarajaly and others v. United Kingdon, Judgment of 30 October 1991, Series A, No. 215.
3 See e.g. the Magna Carta 1215 ¢. 29.

5% Cf. the lettres de cachet under the Ancien Repume in France.
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The Netherlands,*® the Court held that this meant that procedures must be,
first, in accordance with national and conventional law including ‘general
principles contained in the Convention’ and, second, they must not be ‘arbi-
trary’. Article 5 applies even where the detention period is very short.
According to Article 5(1)(a) detention after conviction must be in accord-
ance with applicable municipal law and with the Convention. This provision
means that there must be a court judgment that justifies it and that the
procedure that is followed to effect the detention is lawful.’? Article 5 does
not require ‘lawful conviction' but ‘Jawful detention”. The Conviction in para
5(1)(a) means, ‘finding of guilt’ and is taken to be a conviction by a trial court.
Article 5{1)(b) means arrest or detention for non-compliance with lawful
orders of a court or such arrest or detention in order to sccure fulfilment
of any obligation prescribed by law.6% According to Article 5(1)(c) lawful
arrest or detention of a person is effected for the purpose of bringing him
hefore the competent legal authority on reasonable suspicion of having
committed an-offence or where it is considered reasonably neccessary to
prevent him committing an offence or flecing after having done so. In cases
of detention after arrest but before conviction, it is imperative that the
arrested person be brought promptly to trial and that the trial takes place
in reasonable time. For an arrest to be lawful there must be reasonable
suspicion on the part of the person conducting the arrest that the person
being arrested has committed or is likely to commit an offence. At the same
time an ‘honest belief’ alone without an abjective basis justifying acrest and
detention is insufficient.é' Article S(1)(d) deals with the detention of
minors. The term ‘minor’ has an autonomous Convention meaning,
although it is gencrally taken to mean a person below the age of 18.
Detention must also be for a lawful purpose. Article 5(1){e) aims to protect
society from vagrants, alcoholics, drug addicts and persons carrying infec-
tious diseases. They may be restrained as a marter of social control {or even
for their own protection), rather than because they have committed a crim-

inal offence. Article 5(1)(f) allows the arrest or detention of a person to

prevent his unauthorised entry into a country of the arrest and detention of

a person against whom action is being taken with a view to extradition and
deportation. However, these individuals are given the right to have their
detention or arrest reviewed in accordance with national laws.

The safeguards for the arrested persons are contained in Article 5(2).

Reasons for arrest (in a language which the arrested person understands) need

S Winterreerp v. the Netherlands, Judgment of 24 October 1979, Scries A, No. 33,

7 Huarris, O"Boyle and Warbrick. above n. 1, at p. 107,

0 Engel v, The Netherlands, Judgment of 8 June 1976, Series A, No. 22, para. 69.

81 Fox, Campbell and Hartley v. United Kirgdom, Judgment of 30 August 1990, Scries A, No.
182, para 32,
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to be given promptly but not immediately.8? Article 5(3) provides for the right
to be brought promptly before judicial authorities. An arrested person is
entitled to trial within a reasonable time or release pending trial 63

The right to a fair trial

The right to a fair trial deals with the most significant right of any criminal
justice system. In the light of the significance of Article 6, which provides the
right to fair trial, it is not surprising that more applications have been received
relating to Article 6 than to any other provision of the Convention. The pri-
mary issue relates to the extent to which Strasbourg institutions should mon-
itor national judicial systems to ensure the right to fair trial. There is also the
question of the margin of appreciation in view of the substantial variations of
criminal justice proceedings. Significant differences exist between common
law and civil law systems reflecting adversarial and inquisitorial systems of
justice. Within common law systems (chat is, England and Ireland) criminal
investigation is conducted entirely by the police.** In some civil law countries,
the first investigation is conducted by the police, although after the identifica-
tion of the suspect the case is handed over to an investigating judge who then
decides whether a prasccution should be broughe.$?

From an analysis of the jurisprudence of the Convention, a number of sig-
nificant principles have emerged relating to the right to fair trial. First, the
scope of Article 6(1) extends not only to guarantees of fair trial but also to
access to the Courts themselves.®¢ Sccond, this access to the Court must be
‘eflective’.7 Third, the right to a fair hearing, in criminal proceedings, includes
a right to be present during hearings and there is equality of opportunity to
present one’s case in accordance with established principles of natural justice.
A significant feature of natural justice is that justice must not only be done, it
must also be seen to be done. In Piersack v. Belgnon®® it was held that a breach
of Article 6(1) had taken place with the appointment of a presiding tral judge
who had earlicr been the head of the section of the public prosecutor’s depart-

£ Ihid. para 32 (1990); Mrrray v. United Kingdom, Judgment of 28 October 1994, Series A, No.
300-A. Given social mobility, especially under the provisions of the European Unian, this pro-
vision 15 of importance and requires the Srate to make availahle wranslarors where passible.

Y Brogan and others v. United Kingdont, Judgment of 29 November 1988, Scries A, No. 145-B
“* Sce |. Sprack, Emmins on Criminal Procedure, 8th edn (London: Blackstones Press) 2000.

#* For the French Pre-trial System see J. Bell, *The French Pre-trial System’ in C. Walker and
K. Starmer (eds), Miscarriages of Justice: A Reviewe of Justice in Frror (London: Blacksiones
Press) 1999, pp. 354-376. Cf. in Germany, there is no investigating Judge.

& Golder v. United Kiugdam, Jucly_mrnl of 21 February 1973, Series A, No. 18.

€7 Airey v. Ireland, Judgment of 9 October 1979, Scries A, No. 32; P. Thornberry, *Poverty,
Litigation and Fundamental Rights=A European Perspective’ 29 ICLQ (1980) 250.

8% rersack v. Belgion, Judgment of 1 October 1982, Senies A, No. 53,
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ment, and had investigated the applicant’s case and instituted proceedings
against him. Although there was no evidence that as a judge he had acted with
bias, his position was still unacceprable and regarded as a violation of Article 6.

Fourth, in accordance with Article 6(2), there is a right to be presumed
innocent until proven puilty. This presumption was breached in Allenet de
Ribemont v. France,® when a scnior politician (Minister of Interior) made
comments at a press conference to the effect that the applicant was one of the
instigators of the murder. The Court held that Article 6(2) applied and
the provisions of the Article had been breached. Although not yet charged, the
applicant had been arrested and the statement was akin to a declaration of
guilt which, first, encouraged the public to believe that the applicant was
guilty and, secondly, prejudiced the assessment of the facts by the court. The
provisions here concern the actions of the State and do not, as such, affect the
way in which allegations of criminal wrongdoing are reported in the media.

Fifth, regard must be had to Aurticle 6(3) which provides further guarantees
of rights in criminal cases. Sixth, the person charged with criminal offences
must have ‘adequate time and facilities for the preparation of his defence’.
This provision pre-empts hasty trials. The term ‘adequate facilities’ mcans
‘that the defendant had opportunity to organise his defence in an appropriate
way and without restriction as to the possibility to put all relevant defence
arguments before the trial court’. The provision also entails the person’s right
to be informed promptly, in a language which he understands and in detail, of
the nature and cause of the action against him. He should also have adequate
time and facilities to prepare his defence, to defend himself in person or
through legal assistance of his own choosing; or if he has not sufficient means
to pay for legal assistance, to be given it free when the interests of justice so
require.

Seventh, the right to a fair hearing needs to analysed as a whole. In Barbera
Messegue and Jabardo v. Spain,’® a culmination of factors such as the accused
being driven over 300 miles the night before trial, and unexpected changes in
the constitution and brevity of the trial led the Court to find breach of Article
6(1).7! Eighth, faic trial also includes the right to trial within a reasonable
time; excessive delay in holding trial or being kept in detention would be a
violation of that Article. The hearing should be in public and ncither of the

W At de Ribemont v, France, Judgment of 10 Febroary 1995, Series A, No. J0S.

O Barbera Meszegue and Jabardo v. Spain, Judgment of 6 December 1988, Serics A, No. 146,
OCE n Stamdford v, United Kingdom, Judgment of 25 January 1994, Series A, Mo, 182-A, pard
24, It was disputed that the accused was not able elfectively to participate in the proceedings
because he had nor been able to hear witnesses, However, when proceedings were looked into
their entirery, inchuding the fact that the aceused had an experienced counsel and with whom he
had been able 1o communicate and who had defended him well, it was held that the accused had
had a fair trial.
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parties should be placed at a disadvantage.” There should also be fairness
in the provisions of evidence (for example, the exclusion of illegally obtained
evidence, the exclusion of hearsay evidence, to allow the defence’s access 10
evidence, the freedom from self-incrimination).” The Article also provides
for a right 1o be able to cross-examine, to have a reasoned judgment, and in
criminal cases a right to be legally represented and have access o legal aid.

Privacy, family life, home and correspondence

Article 8 protects an interesting set of rights. According to Article 8(1),
everyone has the right to respect for his private and family life, his home
and his correspondence. The jurisprudence of the Convention canfirms that
‘private life’, ‘family life’, *home’ and ‘correspondence’ are distinet though
often overlapping interests. ‘Private life’ covers a wide range of issues, lor
example identity, moral and- physical integrity, personal relaconships and
sexual relations.”? In Dudgeon v. UK, a homosexual relationship between adult
men was regarded as a ‘most intimate aspect” of *private life’.”* In the category
of personal and physical identity we can include cases concerning transsexuals,
or those concerning changes of names, appearances and birth cetificates.
‘Irivate life’, however, has been accorded a wide meaning. The collection and
usage of information, census details, photographs, medical data, fingerprinting
and telephone tapping are all potential intrusions into private life.

According to the provisions of this Article, thome’ has a broad meaning and
has sometimes been taken to cover residence and business premises. Once the
existence of a ‘home' is established then the applicant is entitled to certain
rights, for example the right to access and occupation, not to be expelled or
evicted. Interests in the ‘home” include the right to a peaceful enjoyment of resi-
dence, freedom or relief from noise, pollution etc.”® In Lopes Ostra v. Spain”’
the applicant was successful in claiming that failure by the State to act to pre-
vent or to protect him from serious pollution (fumes from waste disposal plant
dealing with waste from a tannery) constituted a failure to respect his home
and private life. A failure to provide information about the risks inherent in

" Rorgers v. Belgiten, Judgment of 30 October 1991, Series A, No. 214-B.

73 Funke and others v. France, Judgment of 25 February 1993, Series A, No. 256 A; Saunders v.
United Kingdor, Judgment of 17 December 1996, 1926-VI R]D 2044.

74 See I. Karstan, *Atypical Familics and the Human Rights Act: The Rights of Unmarried
Fathers, Same Sex Couples and Transsexuals® 3 EHKLR (1999) 195.

7S Dudgeon v. United Kingdom, Judgment of 22 October 1981, Series A, No. 45,

76 See Rees v. United Kingdons, Judgment of 17 Qctober 1986, Scries A, No. 106, paras 42-4¢;
¢f. B v. France, Judgment of 25 March 1992, Series A, No. 232-C, paras 49-61.

77 Lopes Ostra v. Spain, Judgment of 9 December 1994, Series A, No. 303-C. See R. Desgagné,
‘Integrating Environmental Values into the Furapean Convention on Human Rights' 89 AJIL

(1995) 263,

waldlluive o
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residing at a hazardous and unsafe place would result in breaching the pro-
visions of Article 8. In Guerra v. Italy,”® a group of individuals from an Tralian
village successfully brought a claim for violation of Article 8. They com-
plained of local government’s maladministration in failing to provide essential
information about the risks contained in a nearby chemicals factory. The
chemicals factory was high risk and had a histary of accidents. Although on a
previous occasion an explosion in the factory had led ra the hospitalisation of
150 people with arsenic poisoning, nonc of the applicants in the present case
had suffered a direct injury. The Court held that there was a violation of the
Article, adjudicating that once the authoritics became aware of the essential
information and the risks and dangers involved in running the factory, they had
delayed informing the applicants, thereby depriving them of the opportunity to
assess the risks they and their families ran by continuing to live in the vicinity
of the factory.” .
‘Correspondence’ could be of a sensitive nature which needs to be protected
(lawyer-client, lawyer-prisoner correspondence).f? In Malone v. UK.
Mr Malone, an antique dealer had been tried and acquitted of charges of
dishonesty. In 1978 he brought proceedings against the police alleging that
since 1971 he had been under police surveillance, which included having his
telephone tapped and his telephone calls metered. Mr Malone also claimed
that his correspondence had been intercepted and tampered with and sought
a declaration from the English High Court. He argued. inter alia, that the
interception, monitoring or recording of conversations during his telephone
calls without his consent was unlawful, and violated Article 8 of the
Convention. His claim in the English High Court was dismissed. He then went
to the European Court of Human Rights, which upleld his claim that there

had been a violation of Article 8. According to the Court:

In view of the attendant obscurity and uncertainty as to the state of the law in this
essential respect, the Court cannort but reach a similar conclusion to that of the
Commission. In the opinion of the Court, the law of England and Wales does not
indicate with reasonable clarity the scope and manner of exercisc of the relevant
discretion conferred an the public authorities. To that extent, the minimum degree

78 Guerra and others v. Italy, Judgment of 19 February 1998, (19981 26 EHRR 357.

" See McGinley and Egan v. United Kingdom, Judgment of 9 June 1998, 1998-111 RJD 1334;
1.C.B v. United Kingdom, Judgment of 9 June 1958, 1998-111 RJD 1390. (1998) 26 El IRR 212.
For a sucvey of lierature see D, Hart, ‘Enviconmental Rights' in R. English and P. Havers (eds),
An Introduction to Hionan Rights and the Common Law (Oxford: Hart Publishers) 2000, pp-
159-183; R. Churchill, *Environmental Rights in Existing Human Rights Treaties’ in A Boyle
and M Anderson (eds), Human Rights Approaches to Environmental I'ro
Clarendon Press) 1996, pp. 89-108.

80 See Silver and athers v, United Kingdons, Judgment of 25 March 1953, Series A, No. 61, paras
91, 93-95; Campbell v. United Kingdom, Judgment of 25 March 1992, Series A, No. 223.

80 Malare v. United Kingdom, Judgment of 2 August 1984, Series A, No. 82; see N. Taylor and
C.P. Walker, ‘Bugs in the System’, 1(2) Journal of Cvil Liberties (1936) 105.

tection (Oxford:
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of legal protection to which citzens are entitled under the rule of law in a demo-

cratic sociery is lacking.

The Article places wide and far-reaching obligations on States parties in
safeguarding respect for famly life. The obligations arc of a positive nature,
an important illustration of which is provided by the case of X and Y v. The
Netherlands 82 In this case, there had been a sexual assault on a 16-year-old
mentally handicapped girl by an adult male of sound mind. It had not been
possible to bring a criiminal charge against the accused because of a procedural
gap in Dutch law. In the absence of criminal prosecution, the Dutch govern-
ment had pointed to the possibility of civil remedies available to the girl. The
Furopean Court acknowledged the margin of appreciation which the State
had and the difficulties which resulted as a consequence of actions by a pri-
vate individual as opposed to public bodies. However, according to the Court,
civil remedies were inadequate and the absence of cffective criminal sane-
tions in these circumstances constituted a breach by the Dutch povernment of

the obligation to respect the girl's right to private life. Thus, according to the

Court, positive obligations under Article 8 included ensuring the existence
of civil remedies as well as criminal law provisions against sexual attacks.

Family life has also been given an extensive meaning. In Marckx v.
Belginnn® it was held that Belgium had a positive obligation to make legisla-
tive provisions which safeguarded an illegitimate child’s integration into the
family, a failure of which led to the violation of Articles 8 and 14, Violations
under Article 14 took place because of discrimination between legitimate and
Hegitimate children. Violation of Article 8 occurred as the discriminatory
treatment was inconsistent with Belgium's duty o respect the mather’s right
to family life.

The Convention does not provide and pratect the right to enter and stay in
+ member State. However, if the deportation of a family member makes it
impossible to maintain the family, then the concerned State is under an
abligation not to exclude that particular member. In Berrehab v. The
Netherlands,3* the applicant was a Moroccan national whose right to stay in
the Netherlands was dependent on remaining married to a Dutch navonal, It
was held that a violation of Article 8 had raken place when, after his divoree,
his residence permit was not renewed. The violation had taken place because
his removal from the Netherlands would make it impossible for him to main-

tain family ties with his daughter. In Mowstaqun v. Belginnt,t* a deportation

2N and ¥ v, The Netherlands, Judgment of 26 NMarch 1933, Series A, No. 91 See G. Van

Bueren, *Protecting Children's Rights in Europe-A Test Case Strategy' 1 EHRLR (1996) 171,

U Marckx v Belgin, Judgment of 13 June 1979, Series A, No. 31
SU ferrehab v, The Netherlands, Judgment of 21 June 1988, Series A, No. 138.
85 Mouwstaquim v. Belgiren, Judgment of 18 February 1991, Series A, No. 193,
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order served on a young Moroccan national (sccond-gencration immigrant in
Belgium) violated Article 8(1). The applicant had been brought to Belgium as
an infant and spent his childhood in his new country alongside seven of his
brothers and sisters. He had strong families ties in Belgium and those ties
could be enjoyed only while he remained in Belgium. This wide interpretation
has led to changes in the immigration laws of several signatory States.

Freedoms of religion, expression, assembly and association

Article 9 provides for freedom of thought, conscience and religion. As we
analyse in a subsequent chapter, this is a difficult right to provide and protect
within general international law.%¢ In so far as the Convention is concerned,
the phrases ‘thought, conscience and religion” as used in the Article were
initially difficult 1o define. In X and Church of Sciemtology v. Sweden®” the
European Commission was faced with the question as to whether advertise-
ment by the Church was to be attributed a commercial or religious purpose.
After deciding that this advertisement was for commercial purposes, and
therefore not a manifestation of religion protected by article, the Commission
did not find it necessary to discuss whether scientology is a religion. As a
substantive right the Commission and Court have isisted that freedom of
religion occupies the position of a fundamental right. At the same time it has
been difficult to balance this right when in conflict with other human rights
such as the right to freedom of expression® or the right to private and family life.

Article 10 contains the very important right to the freedom of expression.

Article 10(1) provides that:

Everyone has the right to freedom of expression. This right shall include freedom
ta hold epinions and to receive and impart information and ideas without inter-
ference by public authority and regardless of frontiers.

However, the right is not unlimited and the Stare has a wide margin of
appreciation to restrict expression, as illustrated in Handyside v. UK.%
In Handyside, the applicant had published a book called The Little Red
Schoolbook, intended for school children aged 12 years and above. The book
was meant to be for reference on issues such as education, learning, teachers
and pupils, and contained a section on sex with subheadings such as pornog-
raphy, contraceptives, and some other sexually intimate exercises. The appli-
cant was convicted of having committed offences contrary to the Obscenc

8 See below Chapree 10,
T X and Chirch of Scientology v. Sweden. App. No. 7805/77, 16 DR 68 (1979}, at 72.
S Orto-Preminger Institute v Austria, Judgment of 20 Scptember 1994, Series A, No. 295-A,
paras 47, 49,
8 Handyside v. United Kingdon, Judgment of 7 December 1976, Series A, No. 24,
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Publications Act 1964. When the case came up before the European Court of
FHuman Rights, the Court took into account the vaciety of views that prevailed
among the countrics of the Council of Europe and, in particular, the import-
ance of allowing domestic institutions the powers to decide in accordance with
their moral and ethical values. Having regard to this margin of appreciation,
the Court decided that there had been no violation of Article 10.%

Despite the existence of a margin of appreciation, 1 1s ot in every €ase
that the Strashourg institutions have allowed the domestic authorities to
determine the rights and freedoms of individuals. In the Swuday Tines v.
UK cases,? the applicants claimed that a court order prohibiting the
publication of an article concerning “halidomide children’ (thatis, children
who were born deformed by reason of their mothers having taken thalido-
mide as a tranquilliser during pregnancy) constituted a violation of their
right as puaranteed by Article 10 of the Convention. The order had been
made on the ground that the relevant article might prejudice the proceed-
ings which were pending before the English Courts. The European Court of
FHuman Rights held that the United Kinpdom had violated the provisions of

! pli-

the Convention and ordered payment of a significant amount to the ap
cants for their costs.

Article 11 provides for freedom of assembly and association as related
freedoms. Peaceful assembly includes public meetings, demonstrations,
marches, picketing and processions. Assembly needs to be peaceful,
although any incidental breaches of peace would not render the assembly
unlawtul. The requirement of notfication and permission is not normally

regarded as interference, but bans, hecause of the seriousness of the inter-
ference, require justification under Article 11(2). The interference under

Article 11(2) must be ‘in accordance with the law®. Freedom of association

means that individuals are not to be compelled to become members of par-

ticular associations and there should be no discrimination against individ-
uals who join specilic organisations. Under the Convention, individuals
have the freedom to form trade unions, and the Srate remains under an
blishment of trade unions, The State cannot

obligation to allow the esta
jreaches of the

make membership of a particular trade union compulsory.
Convention law would be conducted through restrictive policies, or using

public powers of interference.

=1 The same approach characterised the Courrs position in NMuedler and others v Swirzerland.

Tudpment of 24 May 1988, Serics A, No. 133 (which concerned an arustic work) and Crio-

Preminger Instiute v Austrid, Judgment of 20 September 1994, Scries AL, No. 2925-A (which

related to the display of a hilm).
N Sunday Times v, United Kingdon, Judgment of 26 Apail 1979, Series A, Na. 30; Sunday Tintes v.

United Kingdont (No. 2), Judgment of 26 November 1991, Series A, No. 217, (1979) 2 EHRR 245.
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Non-discrimination issucs under the Convention

Article 14 provides for the universally  recognised norm of non-
discrimination.?? Unlike Article 26 of the ICCPR, however, Article 14 has
been restricted to protecting persons against discrimination only in respect of
rights contained within the Convention, In the sense ol not being an inde-
pendent article, it is called a ‘parasitic article’. These hmitations of Article 14
have now been redressed by the adoption of Protocol 12, which extends
beyond the rights provided in the Convention to ‘any right sct forth by law?.%3
Protocol 12 removes the precondition that the righrs affected must be
contained within the Convention or onc of the Protocols ratified by the
State party. Article 14 protects against discrimination, instead of promoting
cquality, although it would appear that different treatment of people in similar

circumstances may be justified under Article 14.%¢

INSTITUTIONAL ‘MECHANISMS AND IMPLEMENTATION
MACHINERY

At the time of the enforcement of the ECHR, the institutional bodies comprised
the European Commission of Human Rights, the European Court of Human
Rights and the Committee of Ministers. On 1 November 1998, when Protocol
11 came into operation, the Commission was abolished and the functions of
the Commission were merged into those of a permanent and full-time Court.
The decision-making powers of the Committee of Ministers were also
abolished by the cleventh Protocol and the role of the Committee is now
limited to supervising the exccutions of judgments.?Y The new Court of Human
Rights performs the functions, both of the previa fely existent Commission and
its own function, thereby deciding upon both issues of admissibility and merits
of the cases. The Court sits in Commirttees of 3 Judges, Chambers of 7 Judges
and a Grand Chamber of 17 Judges. In a particular case, the judge of the
respondent State will sit ex officio as part of the Chamber or the Grand
Chamber. If the judge is unable to sit, the Court will choose someone from that
State to sit in the capacity of judge.?® The ECHR also makes provisions for the

92 See Harris, O'Boyle and Warbrick, above n. 1, av pp. 462457 J.A. Goldston, ‘Race
Disceimination in Furope: Problems and Praspects” 4 LITRLR {1993) 462,

9 Article 1, Protocol 12 provides as follows: *The enjoyment of any right st forth by law shall
he secured without discrimination on any pround such as sex, race, colour, language, religion,
political or ather opinion, national or social oripin, association with a national minority, prop-
crty, birth or other status’

N Rasmussen v. Denmrark, Judgment of 28 November 1984, Series A. No. 87.

95 ECHR Article 46(2). For a useful comparison with the Inter-American human rights system
see D. Harris, ‘Regional Protection of Human Rights: The Inrer-American Achievement’
D. Harris and S. Livingstone {eds), above ni. 29, at pp. 1-29.

% Article 27(2).
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possibilitics of third-party intervention by a State or another interested party
with the request, or with leave, of the president of the Chamber.”’

COMPLAINTS PROCEDURE UNDER PROTOCOL 11
Preliminary procedures

The appropriate language for initianng proceedings is French or English.
The President of the Court, however, has a discretion to allow parties to usc
any language in the preliminary stage of a case. Individual petitioners can
lodge complaints of their own accord since lawyers are not required for pro-
ceedings before the Court. The Rules of the Court also make provision for
lepal aid for individual applicants. The funding is based on the financial
assistance provided by the Council of Europe. Requests for legal aid should
be made to the Court and decisions are based on the test of whether a
particular individual would be cligible to obtain legal aid in his or her
Seate. The financial assistance provided is not extensive but does allow for
essential expenses including travel and living expenses in pursuit of a claim

before the Court.”®

Complaints procedure

———

The complaints procedure under the amended Convention is as follows.?” The
application should be addressed to the Registrar of the European Court of
I Tuman Rights, with whom all subsequent correspondence should be con-
ducted. Once an application is registered with the secretariat, a Judge
Rapporteur is assigned by a Chambsﬂr)ﬂw Judge Rapporteur makes a request
for factual or other additional infornfation and prepares a report on admiss-
ibility. The Judge Rapporteur may refer,the case to the committee af three
judges, proposing dismissal. Alternatively, if he considers that the application
directly to the Chamber. After a

raises a significant issue, he may then refer 1t
consideration of the application, the committee of three judges may by a
unanimous vote declare the application inadmissible or strike it off the list. A

unanimous decision of inadmissibility means the end of the case as no appeals

YOECHR Article 36 and Rle 61, Amicus crie had previously been cubmirted in a number of
t of 15 November 1996, 1996-V RJD 1831

accasions, e.p. Chabal v L mted Kingdom, Judemen
Chabal v. UK (1997) 23 EHRR 413,

“$ K. Bovle, ‘Europe: The Counail of Eurape, the OSCE, and the Eu
ey, Guide to Inferni:: gl s Reghes Practice, Sed edn
Publishers) 1999, 133-161 at p. 146.
* These changes were introduced through Protocal 11 (in effect ] November 1998). Protocol 11
Protection of Human Righrs and Fundamental Freedoms,

998, E.T.S. 35; 33 LL.M. (1994) 260;

ropean Union”in 11 Hannum
New York:s Transnational

to the Enropean Convention for the
adopred 11 May 1994, Entered into force 1 November 1
15 HRL] (1984) §6.
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can be made against the committee’s decision. ' The unsuccessful applicant
would then be sent a short note informing him of the decision of the commit-
(cc. However, if no such decision is taken then the application is to be referred
(0 a2 Chamber which has the task of deciding upon the admissibility as well as
the merits of the case,'®! The government i informed and invited to present
its observations on admissibility, which may lead to a fricndly settlement. The
government normally has six weeks to make comments or observations and
{0 answer any pertinent questions. The latter may involve issues surrounding,
for example, the exhaustion of domestic remedics etc. The applicant is for-
warded copies of the government’s responses. A report is formulated which
(orms the basis of subscquent action. The applicant and the government may
also make oral submissions before the chamber at the admissibility stage. The
chamber, whose deliberations are in private, then formulates (and communi-
cates) 1ts vViews on admissibility. It needs to be noted that all inter-State cases

are to be decided by a Chamber.'?? ’

Post-admissibility procedures

Once an application is declared admissible there are two possible courses of
action which can be pursued simultancously — attempts 1o reach a friendly scttle-
ment and decision on the merits of the case. As under the previous procedure,
once an application has been declared admissible, attempts are to be made to
reach a friendly settlement.’?? On the instrucuons of the Chamber, the
Registrar of the Court contacts the parties to see if there are possibilities of a
friendly scttlement. With this objective in mind, separate or joint meetings
could be organised. In the meantime, the Chamber continues to examine the
merits of the case. It may invite the parties to furnish additional information
and evidence. The Chamber may ask for additional evidence or written obser-
vations. It can also hold additional hearings of the case in order to decide upon
its merits. Prior to giving a judgment, the Chamber may in certain circum-
stances relinguish its jurisdiction to the Grand Chamber. Such a relinquishment
of jurisdiction takes place where a case raises serious questions regarding the
interpretation of the Convention or where resolution of a question before the
Chamber might have a result inconsistent with a previous judgment.!*
However, relinquishment is not possible if one party to the case objects.

The judgment by the Chamber becomes final in three circumstances: First,
where the Parties declare non-intention in referring the case to the Grand

1M ECHR Article 28.

W ECHR Article 29(1).

1" ECHR Article 29(20.

"3 ECHR Articles 38 and 39.
4 FCHR Article 30.
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Chamber, 195 secondly, where three months have clapsed since the Chamber
has given its judgment,!® and finally where a referral request has been turned
down by a panel of Judges.'®” Within three months of the decision any party
may, in ‘exceptional cases’, request a referral to the Grand Chamber. The
application is to be heard by a pancl of five Judges and accepted if ‘the case
raises a serious question affecting the interpreration or application of the
Convention or a serious issue of general importance’.)%® The judgments of the

Grand Chamber are final 1%?

INTER-STATE APPLICATIONS

The ECHR does not have a State reporting procedure (similar in nature to
international human rights treaty based bodies)!® but has inter-State and

individual complaints procedures for redress of gricvances. The inter-State

procedure allows a contracting State party (o refer alleged breaches
by another State party of the rights contained in the Convention (or the

Protocols) to the Court.'!) Tn inter-State cases the only applicable admissibil-

are ratione wateriae, rativne persondae, ratione loci, ratione

ity requircinents
domestic remedies and the six months rule.!'? There

temporis, exhaustion of
is no limitation of the rule that ‘substantially the same matcer has already been
examined’! 1 and ‘contains no new relevant infc.\rm.ni(_)n'.'/‘r4 Nor is there the

application of the rule of ‘manifestly ill-founded™ ¥ or ‘abusive’ or ‘politically

motivated’ or ‘abuse of the right of petition’.!1%

There is no requirement of nationality or whether particular interests are
at stake.117 Unlike che ICCPR, there is not the requirement of making an
additional declaration for the system to be operative; the right to complain

105 FCHRArticle 44(2)(a).
106 ECHR Article 44{2){L).
107 ECHR Arricle 44(2)(c),
108 FCHR Article 43(2).
107 FCHR Arnicle 44(1).
10 See however ECHR Article 52 on reporung. Also see 1.A.C. Trindade, ‘Repotung in the
Inter-American System of Human Roghts Protection’ in P, Alton and ]. Crawford (eds), The
Futrre of UN Fluman Rights Treaty Murnitoring (Cambridge: Cambridge University Press) 2000,
333-346 at p. 334,

DY ECHR Article 33.

12 Farrs, O'Boyle and Warbagck, above n. 1, at p. 604.

W Arnele 35(1) and (2).
" Cyprus v. Turkey, App. No S007/77,13 DR 85 (1978}, ar 154 155 (1978); Ircland v. United
Kingdom, Series B, No. 23-1 Com Rep (1971), p. 670.

VS Fronce, Norway, Denmark, Sweeden, the Netherlands v, Turkey, App. Nos. 9940-9944/82, 35
DR 143 ar 160-162 (1983).

M6 Cyprus v. Turkey, App- No. 8007/77, 13 DR 85 at 154-135 (1978).

N7 Austria v. Italy, App- No 788/60,4 YD 140 (1961).
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{lows directly from ratification of the Convention.!$ A State may refer any
alleped breach of the Convention. On the other hand, as we consider shortly,
(he individual can only claim breaches of the ‘rights’ contained in the
Convention. 17 Tt also appears to be the case that in inter-State cases the prin-
ciple of reciprocity does not apply. Therefore a State would not be barred
from complaining under an article because it has entered into a reservation
to the provision or has not ratificd the (allegedly broken) provisian of a
Protocol.!??

It is equally irrelevant whether one state {or its government) has not been
recognised by the other. Other differences from individual applications are
that a State could challenge legislative measures in abstracto.}?! On the other
hand, individuals must satisfy the victim requirement. In inter-State cases,
applications are communicated automatically to the respondent government
after the admissibility stage and there arc separate proceedings on questions
of admissibility and merits. Like other comparable treaty-based inter-State
procedures, this procedure has not been used extensively, alchough there has
been some jurisprudence. A number of reasons can be advanced for the lack
of popularity of the inter-State procedures. It is often scen as politically
motivated and tends to strain relations (or is a product of strained relations)
among States. Furthermore, it is not perceived as the most efficient method of

resolving a dispute.!??

INDIVIDUAL COMPLAINTS,

In contrast to the inter-State procedure, the individual complaints procedure
has provided a significant amount of jurisprudence. As of 1 November 1998
when the Protocol 11 came into operation the individual complaints proced-
ure has become automatic and a compulsory procedure for all States parties.

According to Article 34

The Court may receive applications from any person, non-governmental organi-
sation or group of individuals claiming to be the victim of a violation by ane of
the High Contracting Parties of the rights set forth in the Convention or the
protocols thereto. The High Contracting Partics undertake not to hinder 1 any

way the effective excrcisc of this right.

15 Ihid.
19 p R, Ghandhi, The Hiwnan Rights Contmittce and the Right of Individual Conmmmication:

Law and Practice (Aldershot: Ashgate Publishing Lid) 1998, p. 27.

120 France, Norway, Denmark, Sweden, the Netherlands v. Turkey, No 9940-9944/82, 35 DR
143 at 168169 (1983) where France was not barred from bringing a case against Turkey which
concerned issucs that were covered by the French reservation.

21 Harris, O'Boyle and Warheick, above n. 1, at p. 607.

D2 See eg. breland v. United Koggdom, Judgment of 2§ January 1978, Series A. No. 25. Casc
discusscd below.
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Complaints under Article 34 may be brought only by a persen, a non-
governmental organisation or group of individuals. This would include com-
panics, minority shareholders, trusts, professional associations, trade unions,
cte. Non governmental organisations or groups of individuals are broad cat-
egorics but they do not cover, for example, municipalities or local government
organisation. In relation w individual complaints, over 90 per cent of the
complaints are declaced inadmissible and thus it is imperative to understand

and comply with the admissibility requirements.

Ratione personde

Complaints may be brought by only a person, a non-governmental organisa-
tion or groups of individuals claiming to be victims of the violation of a

Convention right.

Complaints against whom?

Complaints may be brought enly against a State or State bodics. This would
cover the activities of such public bodies as the courts, the security forces, or
local or provineial povernments.' 22 A complaint could nar be bronght against
rhe actions of private persons or private bodies, for example a newspaper, It is
cometimes difficult 1o identify whether a particular body s a private
organisation ar a State body. Complex issues of Suate responsibulity can arise
in relation to the liability of such arganisations as rathway or broad
financial

-asting
carporations. In these siwations, [actors such as autonomy,
independence and control over recruitment may determine the extent to which
the organisation is acting 45 a nen-State actor.

Acaons by private individuals or private bodies may give rise to Sta
particular

.

w

responsitality in circumsrances where the State is required to sceure
vights. for example, the right to freedom of expression, to association, the
right to form and join trade unions, the right to education and the prohibition
uman or degrading treatment. In Costello-Roberts v. UK,'? the issue

ourt of Human Rights was whether the State was

of ir
before the European C
responsible for corporal punishment in private schools, allegedly in breach of
Article 3 and 8. In answering positively, the Court noted three points. Firs,

the State has an obligation to secure for childien their right to education under
ell within

Article 2 of the Tst Protocol and that a schoaols disciplinary system f
the ambit of the right to education. Secondly, in the UK, the right o educa-

lion was ensured and guaranteed equally to pupils studying both at private

123 farris, O Boyle amd Warbrck, above n. 1, at p. 630,
1 Coaello-Roberts v, United Kingdom, Judgment of 25 March 1993, Series A, No, 247.C.
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and public schoals, and thirdly, the State cannot be absolved of the obligations
imposed on it by delegating them to private organisations or individuals.!??

An even more radical case of imposition of State liability for actions of pri-
vate individuals is exemplified through A v. UK.1%. In this casc a stepfather
who had engaged in activitics of beating his 9 year-old step-son was charged
with occasioning actual bodily harm in the English Courts. The stepfather had
successfully relied on the defence of reasonable chastisement and was acquit-
ted. The European Courtof Human Rights, however, rejected this defence and
held that a breach of Article 3 had been committed. The Court held the United
Kingdom Government responsible because children and other vulnerable
people were entitled to protection even from private individuals and the State
was under an obligation to provide this prorection,

It is also important to recognise that individuals cannot bring actions
against those States that have not ratified the Convention or the relevant
Protocol. Furthermore, the defendant must be a State party, and not an inter-
national agency, an international or regional organisation such as the United
Nations or the Furopean Union.'*” In inter-State cases both States parties

must have ratified the Convention.

Requirement of victim

The petitioner under Article 34 must claim to be directdy affected or there
must be a significant risk of being dircctly affected.'?® It is insufficient to
establish a mere possibility, suspicion, or conjuncture of future risk.'? In
Open Door Counselling and Dublin Well Wornen v. Ireland,'3° which con-
cerned a Supreme Court injunction against the provision of information by
applicant companies concerning abortion facilities outside Ireland, the
Commission and the Court were of the view that women of child-bearing age
could be regarded as victims as they belonged to a class of women which may
be directly affected. In Tinies Newspaper Ltd v. UK,'*! the view was taken

126 Judgment of 23 September 1998, 1998-VIRJD 2692; The Times, 1 October 1998. In the con-
text of the Human Rights Act see J. Cooper, ‘Horizonatility: The Application of Human Rights
Standards in P'rivate Disputes’ in R. English and P2 Havers (eds), above n. 79, at pp. 53-69;
M. Hunt, "The “Harizontal Effect” of the Human Rights Act’ Public Law (1998) 423.

7 CEDT v, Europess Commnnities, App. No. 8030777, 13 DR 231 (1978).

138 See Klass and orlers v. Germany, Judgment of 6 September 1978, Series A, No. 28, where it
was held by the Court that all users and potential users of telecommunication and postal scrvices
were ‘dircctly affected by legislation providing for secret surveillance. They thereby satisfied the
victim requirement, despite the face that they had not been subjected to such surveillance. Also
consider Norris v. Irelind, Judgment of 26 October 1988, Series A, No. 142.

17 Tauria v. France. App. No. 28204/95, DR 83-A 113 (1995).

i Open Door Coresselling v breland, Judgment of 29 October 1992, Series A, No. 246.

B Tones Newspaper v, United Kingdom, App. No. 14631/89, 65 DR 307(1990).
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that a newspaper publisher could be regarded as a victim ot Article 10 viola-
tion (even without proceedings having been taken against him) where the law
was not clear enough to be able to predict the risk of prosecution. In subsc-
quent case law, the requirement of victim has been more narrowly construed.

There also remains the possibility of being classed as an indirect victim, for
example the widow of a person killed by terrorists and close family members
or friends. This is applicable particularly in relation to serious violations
of rights, for example those under Articles 2 or 3. The meaning of indirect
victim has been taken to mean those who are prejudiced by violations or
have personal interests, for examples parents, guardians, etc.

Competence ratione materiae

Under the competence ratione materiae, the individual cannot complain of
breach of rights not contained in the Convention. llegardless of the extreme
desirability in a particular instance or regardless of the serious nature of
human rights violations, individuals cannot rely on those rights which are not
contained in the Convention or the Protocols. Thus, for example, individuals
are not able to complain of the violation of such rights as those to pensions,
social security, nationality or political asylum. However, as noted above, the
Convention rights have sometimes been given a very broad meaning and
applicd in a range of circumstances. Thus, for example, while there is no right
of political asylum and freedom from expulsion or extradition, applicants
have been able o rely on Arncle 3.

A distinction between individual and intee-State petitions is also worthy of
note. In inter-State complaints a Stare can complain about any violation of the
provisions of the Convention, whereas individuals can complain enly about

the rights contained within the Convention.

Competence ratione loci

Competence ratione loci limits the comperence of the Courtto analysing those

alleged breaches that take place within the ‘jurisdiction’ of a particular state.
Flaving said that, ‘jurisdiction’ is not necessarily synonymous with territory,
for example it would include State responsibility for acts conducted by apents
outside their rerritory. This issue was considered in Cyprus v. Turkey.)32 In

this case, the Turkish Government
The Turkish Government’s argument was that it

argued for the application 1o be declared

inadmissible ratione loci.

could not be held responsible for
an Commission in rejecting the Turkish Governments argument rook

acts outside its nanenal territory. The

Lurope

12 Cyprus v. Turkey, App. No. §007/77, 13 DR 85 (1978).
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risdiction’ was not synonymous with territory. The
ity and control of the State wherever exercised.
in Cyprus and operated under the direc-

the view that the term ‘ju
real question related to author
Since the Turkish forces had landed
tion of the Turkish State, their actions extended the de facto jurisdiction of the

Turkish State. The concept of jurisdiction was further highlighted in Loizidon

v. Turkey, where the Court noted:

Although article 1 set limits on the ceach of the Convention, the concept of ‘juris-
diction” under this provisian is not testricted to the national territary of the High
Contracting Parties. According to its established case law, for example, the Court
has held that extradition or expulsion of a person by a contracting State may give
rise to an issue under article 3, and hence engage the responsibility of the State
under the Convention (see, the Soering v. UK, judgment of 7 July 1989, Series A.
no. 161, pp. 35-36, para 91; the Cruz Varas v, Sweden judgment of 20 March
1991, Series A, no. 201, p. 2§, paras. 69 and 70; and the Vilvarajah and Other v.
U.K.judgment of 30 December 1991, Series A, no. 215, p. 34, para 103). In addi-
tion, the responsibility of Contracting Parties can be involved because of acts of
their authorities, whether performed within or outside national boundarizs, which
produce effects outside their territory {see the Drozd and Janousek v, France and
Spain judgment of 26 June 1992, Serics A, No. 240, p. 29, para g 138

Exhaustion of domestic remedies

Once the initial requirements are satisfied the Court hasto ascertain whether
the particular application satisfics the criterion of admissibility in the light of
Article 35 of the Convention. Article 35 provides as follaws:

(1) The Court may only deal with the matter after all domestic remedies have been
exhausted, according to the generally recognised rules of international law, and
within a period of six months from the date on which the final decision was taken.

As we already noted, the Article 35(1) rule on the exhaustion of domestic rem-
cdies is based on the rule of general international law that the State must have the
opportunity to redress the alleged wrong. The task of ensuring that there are
available ‘adequate’ and ‘efiective’ remedies is an important requirement falling
upon all contracting States parties. This requirement is intended to reduce the
mass of complaints. It is more appropriate that, in the first instance, the domes-
tic courts be given the opportunity to provide remedies to the alleged wrongs.
Thus the complainant is required to take actions to redress his grievances at
the national level. The applicant must pursue all possible and available reme-
dies that are likely to be adequate and cffective. The meaning of remedics
Jikely to be adequate and effective’ would depend on the breach in question

W L oizidon v, Turkey (Preliminary Objections), Judpment ot 23 March 1995, Series A, No. 310,

para 62.
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and on the State jurisdiction. In principle, the applicant must appeal 1o the
highest court of appeal against an un favourable decision. In States where there
is 2 written constitution, the applicant should take his case through to the con-
<titutional court ~ to the highest court of appeal. Mere doubt as to the
prospect of failure is inadequate, although at the same time he need not go
against settled and established legal opinion. The applicant need not pursue
his case in the domestic forum if it is clear from established case law that pur-

suing a particular remedy would be ineffective.!?

Six months rule

The six months rule means that the npp]icali(-)n must be submitted to the Court
within six months of the exhaustion of domestic remedies. Accordingly, the
Court is restricted to dealing with cases only within a period of six months from
the date when the final decision was taken at the domestic level. The rule is
intended to prevent old cases reappearing before the admissibility institutions.
The six months will start running from the date of the final decision marking
(e exhaustion of all domestic remedies. The court may refuse to accepr the peti-
tion under this heading if after the inicial letwer to pursue the action there is a

sehstantial period of inaction before the applicant submits further information.

Ovther restrictions

121 The Court shall nor deal with any applicanon submitted under Article 34 thar

fal is anonymous: or

thy s substantially the same as a matter that has already been examined by the
Court or has already been submitted o another procedure of international
mvestigation or settlement and contains no relevant new information

(3) The Court shall declare inadmissible any individual application submitted
under Article 34 which it considers incompauble with the provisions of the

Convention or the protocols thereto, manifestly ill-founded, ar an abuse of

the right of application.

(1) The Court shall reject any application which it considers inadmissible under

this Article. It may do so at any stage of the proceedings.

The applicant is required to disclose his or her identity bur could request
that that identity not be disclosed o the public.'¥ Also the application must

not represent substanoally the siime matreras an earher apphication: the Court

will reject the application if the factual basis of the new application is the same

VA Jobaston aand otlers vl Lanad, Judpment of 18 December 1986, Series A, No. 112, and Open
Door Counselling v. [reland, Judgment of 29 Ocivber 1992, Series A, No, 246.

1S Rule 47(3).
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as the previous one'¥* or it is under consideration by another body. It does not

matter if there are new legal arguments involved. The purpose of this rule is
to prevent duplication of examination by international bodies. The term

“international investigation' has been taken to mean such bodics as the
Human Rights Committee, other enforcement bodies (for example, 1LO) and
the European Court of Justice. It is equally ircelevant whether a particular
body can render binding decisions. The applicarion will be rejecred if it is
manifestly ill-founded or abuses the right of application.'*” The application
will be held to be manifestly ill-founded if it discloses no breach of the rights
contained in the Convention or if the complainant fails to substantiate his
application or has ceased to be the victim. The application would also be
rejected if it is an abuse of the right of petition such as being insulting, using
provocative language, derogatory, or being mere political propaganda.
However, even though there is substance in the complaint, the mere fact that
it is initiated to gain political ground rendecs it manifestly ill-founded. This
provision is intended 1o prevent situations where attempts are being made to
mislead the Courr, or there is a deliberate refusal to cooperate with the Court.

REMEDIES BEFORE THE COURT

The European Court of Human IRughts judgments are of a declaratory nature
and cannot of themselves repeal inconsistent national law or judgment.' ¥
Fqually the State is not obliged to give direct effect to the decisions of the Court
in their national laws. The defendant State therefore remains free to implement
them in accordance with the rules of its national legal system.13? The one case
where a State has patently refused to accept or comply with the European
Court’s Judgment is Brogan v. UK.' In this case the United Kingdom informed
the Committee of Ministers that it could not repeal its legislation on prevention
of terrorism. The United Kingdom then made a derogation provision under
Article 15, which was subsequently upheld by the Committee of Ministers.!*! In

relation to the provision of remedies Article 41 provides as follows:

If the Court finds that there has been a violation of the Convention or the proto-
cols thereto, and if the internal law of the High Contracting Party concerned

W See X v. United Kingdom, App. No. §206/78 25 DR 147 (1981).

N Article 3403). 15(%)

U8 Marckx v, Belgien, Judgment of 13 June 1979, Senes A, No. 31, para 58 cited in Harris,
O Boyle and Warbrick, above n. 1, at p. 26.

19 Sametimes it is unclear whether steps {e.g. the legislation) goes far enough. See R.R. Churchill
and R, Young, *Compliance with Judgments of the Feropean Court of Human Rights and
Decisions of the Committee of Ministers: The Experience of the UK' 62 BYIL {1991) 283,

W Brogan and others v. United Kingdom, Judgment of 29 November 1938, Series A, No. 145-B.
WU Brasmigan and McBride v, United Kingdom, Judgment of 26 May 1993, Serics A, No. 258-B,
para 5. Sce Harris, O'Bovle and Warbrick, above n. 1, acp. 31.
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allows only partial reparation to be made, the Court shall, if necessary, afford just

sarisfaction to the injured party.

On the finding of a breach, the Court’s powers are limited to the awarding
of compensation and the granting of legal costs. As regards the award of
compensation, the Court has made awards under two heads: pecuniary and
non-pecuniary damage (for example loss of past and future earnings, loss to
property, loss of opportunity) and costs and expenscs. In proceedings before
the Court it is not possible to obtain specific relief. In Selcuk and Asker v.
Turkey!? applicants asked to be re-established in the village, a request that

was turned down by the Court.!?

SIGNIFICANT PRINCIPLES EMERGENT FROM THE ECHR

In accordance with general international law, the ECHR allows States parties
to make reservations to treaty provisions. Article 57 of ECHR provides:

\})’( Any State may, when signing this Convention or when depositing its instru-
ment of ratification, make a reservation in respect of any particular provision
of the Convention to the extent that any law then in focce in its territory is
not in conformity with the provision. R;‘\scn'.ninns of a general character

shall not be peemitted under this acticle.
120 Anv rescrvation made under this article shall contain a brief statement of the

law concerned.

Derogation in time of emergency: Article 15

In exceptional circumstances States partics are permitted to take certain meas-

ures which interfere with or restrict the enjoyment of the rights provided in
the Convention and the Protocols. In legal terms such restrictions and inter-
ference are termed as derogations. The permissibility of such restrictions 1s
authorised by Article 15(1) of che Convention which provides:

In time of war or other public emergency threatening the life of the nation any

High Contracting Party may rake measures Jderogating from its obligations ...

192 Selenk and Asker v. Turkey, Judgment o
143 ), Shelwon, Remedies in Intersational Human Rig

1999, p. 203

{24 April 1998, 199811 RJD 891.
his Law (Oxlord: Oxford University Press)
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However these derogation provisions are subject toa number of conditions.
These include, first, that these provisions have to be narrowly construed and
are legitimate only to the extent that they are required by the exigencies of the
cituation. Second, that they are not inconsistent with other obligations of
international law. Article 15(2) provides that it is not permissible to derogate
from the provisions relating to the right to life (except in respect of deaths
resulting from lawful acts of war), from the right not to be tortured ete., the
right not to be enslaved, and the right not to be subjected to retrospective
criminal penalties. Third, the Sccretary-General of the Council of Europe is to
be informed of the measures which are taken with a detailed explanation of

the reasons that led to such derogations.

Margin of appreciation

The Convention has been reliant on a concept which is termed as the margin
of appreciation. In essence it grants the domestic courts and institutions a
measure of discretion to deal with a particular issue in accordance with their
own moral, political, ideological and legal viewpoint. The notion of the mar-
gin of appreciation could best be illustrated by the dicta of the Court in the
Handyside v. UK case." The Court noted:

the machinery of protection established by the Convention is subsidiary to the
national systems safeguarding human rights. The Convention leaves to each
Contracting State, in the first place, the task of securing the rights and freedoms
it enshrines. The institutions created by it make their own contribution to this task
but they become involved only through contentious proceedings and once all
domestic remedics have been exhausted ... [t is not possible to find in the domes-
tic law of the various Contracting States a uniform Europeam-conception of
morals. The view taken by their respective laws of the requirements of morals
varies from time to time and from place to place, especially in our era which is
characrerised by rapid and far-reaching evolution of opinions on the subject ...
By reason of their direct and continuous contact with the vital forces of their
countries, State authorities are in principle in a better position than the interna-
tional judge to give an opinion on the exact content of these requirements as well

as on the necessity of a ‘restriction’ or ‘penalty” intended to meet them. 143

CONCLUSIONS

The ECHR remains the most valuable, treaty adopted by the Council of
Furope. After fifty years of existence the ECHR has firmly established itself as

133 ptandyside v. United Kingdom, Judgment of 7 December 1976, Series A, No. 24.
145 |bid, para 48,
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the leading human rights trc.u)QDuring; the course of this chapter we have sur-
veyed a range of rights that are protected by the ECHRA number of modifi-
cations and advancements have been made by subseqtient Protocols to the
substantive protection of rights. A significant addition to the protection of
human rights would be through the application of the most recent protocol,
Protocol 12. The case law of the Convention is also impressive in the sense that
the judgments of the European Court of Human Rights have influenced many
Srates to change their laws or reformulate their administrative policies. Such a
situation compares favourably with other systems protecting human rights,
where the system of implementation is hampered by absence of bodies with
the authority to deliver binding judgments. However, the success of the
Convention and the ever expanding number of States partics to the treaty
exacerbated the difficulties in dealing with the cases. The induction of Protocol
11 aimed o simplfy the nstitutional mechanisms. 1t was also designed to
allow individuals within member Siates access 10 the Furopean Court of
Human Rights, and to curtail the functions of the Committee of Ministers. The
reformed system, thus far, appears be producing its intended results.

While the Convention has been hugely successful in the past fifty years, a
number of challenges are presented. First, there has been a significant change
in the social, ideolagical and political values within Lurope; the question
Arises as to the extent the text of the Convention could be used w interpret
these rapidly changing values. The secand and more significant issuc relates to
the position and nature of obligations that are undertaken by the States which
were formerly part of the communist or socialist bloc. A number of these
States have faced difficultics in complying with the standards of protecting
civil and political rights accepted within the western States. In the light of their
endemic political and economic problems there is almost an acceptance of
their inability to match objective standards on protecting civil and political
rights; such an approach, however, is a dangerous one since it may lead to dif-

ferent standards even with the context of a regional treaty.
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EUROPE AND
HUMAN RIGHTS - II

INTRODUCTION

At the end of the Second World War, Europe nceded an institutional frame-
work to protect individual rights. At the same time the shattered infrastruc-
ture was in urgent need of redevelopment. Thus, in addition to the protection
of civil and political rights, there was also a desire for cconomic stability and
prosperity.? Post-war Europe. however, was soon to be engulfed into an
ideological and political conflict, and security considerations necessitated the
establishment of a strong military alliance. In the light of these security con-
siderations, the Conference on Security and Cooperation in Europe (CSCE)
was developed. The CSCE, as we shall consider in due course, has expanded
into an acrive organisation, the Organisation for Security and Cooperation in
Furope (OSCE). At the time of its inception in 1949, the Council of Europe’s
membership was largely drawn from western liberal States. The aims of the
organisation were directed towards acting as a bulwark against the spread of
communism and totalitarianism and to protect largely well-established civil
and political rights. It did not take long, however, to recognise that civil and

1 See 1. Betten and N, Grief, EU Law id Human Rights (London: Longman] 19985 L. Berren
and D. Mae Devit, The Protection of Fundamental Social Rights ur the Enropean Usiion (The
Hague: Kluwer Law International) 1996; D. Gomien, D. Harris and L. Zwaak, Law and Practice
of the Furopean Convention on Hunan Rights and the European Social Charter (Strasbourg:
Council of Eurape Pub) 1996; A.H. Roberson and J.G. Merrills, Hian Rights in the Waorll:
An Dntrodsction to the Stady of haternational Protection of Human Rights, 4th edn (Manchester:
Mancheszer University Press) 1996, pp. 160-196. H.J. Steiner and P Alston, International
Human Rights in Context: Law, Politics, Morals: Text and Materials, 2nd edn (Oxford:
Clarendon Press) 2000, pp. 789-797.

T See AL Cassese, International Lare (Oxford: Oxford University Press) 2001, p. 398,
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political rights could not be protected without the promotion of cconomic and
social rights. Wirh the objective of promoting economic and social rights, the
Council of Europe undertook to establish a regional treaty. The process at
drafting took seven vears and resulied in the adoption of the European Sacial
Charter (ESC) {196 1).% The Charter, as w¢ shall consider in this chapter, has
been criticised for its limited vision in according adequate substanuve rights.
More significantly, there were substantial shartcomings in the implementation
procedures, which necessitated a thorough revision. The amended and revised
Charter was adopted in 19964

Parallel to these moves in the Council of Furope, the project of cconomic
integration took shape with the signature of the ECSC Treaty of Paris and,
more importandly, the 1957 Treaty of Rome establishing the Furopean
Fconomic Community.® It must be emphasised that the Treaty of Rome envis-
political umon and any rights conferred on

aged an cconomic, rather than a
project. Over the years, however, the

individuals were incidental 1o that
Furopean Feonomic Community (or European Union as it is now known) has
and protecting more exphcit rights of citizenship and
as “fundamental’ rights. It has a direct role to

ounds of nationality and gender-based

moved towards creatng
o a lesser extent what it terms
play in relation to discriminaton on gr
discrimination.

In the light of the broad nature of organisations such as the EU and OSCE,
the present chapter will concentrate on clucidating their role in relation to the

protection of human rights. This chapter has been divided into five sections.

After these immtroductory comments, the next section considers the Council of
Lurope’s European Social Charter. The third section analyses the role and pro-

tection of human rights within the framework of the European Union, while the

penultimate section considers the OSCE and its contribution to the promotion

of human rights. The chapter ends with some concluding obscrvations.

EUROPEAN SOCIAL CHARTER 1961°

A major criticism of the European Convention on Human Rights has been its
almost exclusive focus on the protection of civil and political rights. As has

b Adopted at Tunn 18 Owcroler 1961, Entered into force, 26
4 Adopted 3 May 1996 Eatered into force, 3 July 1999. ETS 163. See below this chapter.

§ §ee the Consolidated version of the treary establishing the European Eronomic Community, signed
at Rome, 25 March 1957, as amended by subsequent treaties through to the Treaty of Amsterdam
(1997), cffective 1 May 1999. 1997 0.]. (C 340) 3. Reprinted in 37 LLM 79 May (1998).

¢ D). Harris, The Enropean Social Charter {Charlottesville: University Press of Virginia) 1984,
D.]. Harris, *A Fresh Impetus for the European Social Charter® 41 ICLQ (1992) 659; D.). Harris,
“I'he System of Supervision of the European Social Charter-Problems and Optinns for the Furure”
in L. Beteen (ed ), The Futie of Enropean Social Poliey, 2nd edn (Deventer: Kluwer Law and

Taxation Publishers) 1991, pp. 1-34.

February 1965. 529U N.TS 89; FTS 35.
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been noted, over the years this criticism has been addressed, albeit to a limited
extent, through two key processes. First, a number of rights have been added
through additional Protocols to the ECHR which have a strong economic and
social dimension.” Secondly, the broad interpretation accorded to many of the
civil and political rights has highlighted the strong inter-linkage between these
rights and economic, social and cultural rights.$ Nouwithstanding this indircct
involvement, there has been a growing demand to have an cffective regional
treaty providing a more direct focus on social and cconomic rights.

The European Social Charter was adopted in Turin in 1961 by eleven
Council of Europe member States. The substantive rights and implementation
mechanisms of the Charter have been modified through a series of amend-
ments. The ESC consists of a preamble, five parts and an appendix. The first
additional Protocol, adopted in 1988, added several rights to the treaty.
Further additions and amendments have been conducted to the implementa-
tion machinery through the Amending Protocols of 1991 and 1995. Parc 1 of
the Charter establishes a number of principles, which contracting partics
accept as policy aims. It does not establish specific legal obligations and
includes such aims as the opportunity for evervene to earn his living in an
occupation freely entered into, the right to just conditions of work, the right
to safe and healthy working conditions, fair remuncration, children and
young persons having the right to special protection, and employed women,
in case of maternity, having the right to special protection.

Parc [ of the Charter lists a number of substantive rights. These substantive
provisions are a consolidation and extension of the policy aim. The Charter is
unique in the sense that it provides States with the discretion of not accepting
all the provisions of the treary. According to Part 11 (Article A) of the revised
Charter, a State party undertakes niter alia:

(b) w consider itself bound by at least six of the following nine articles of Parc |l
of this Charter: Articles 1, 5, 6, 7, 12,13, 16, 19 and 20;

(¢) to consider itself bound by an additional number of articles or numbered
paragraphs of Part Il of the Charter which it may select, provided thar the
total number of articles or numbered paragraphs by which itis bound is nor
less than sixteen articles or sixty-three numbered paragraphs.

Rights contained within the ESC

Aracle 1 The right o work

Artidde 2 The ripht to just conditions of work

Acticle 3 The right  safe and healthy working conditions
7 See e.g. the Right to Property and the Right to education iProtocol 1, Articles 1and 2 Protocol
12, ete.
¥ See above Chapter 6.
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Article 4
Article 5
Article 6
Article 7
Artcle 8
Article 9
Article 10
Acticle 11
Article 12
Article 13
Article 14
Article 15

Arricle 16
Article 17

Article 18

—
Aol

Article
Article 20
Arricle 21
Article 22
Article 23
Article 24

Article 25

Article 26
Article 27

Article 28

Article 29

Article 30
Article 31

Regional Protection of Human Rights

The right to a fair remuneration

The right to organise

The right to bargain collectively

The right of childeen and young persons to protection

The right of emploved wamen to protection of matermty

The right te vecational guidance

The right to vocational training

The right to protection of health

The right to social security

The right to social and medical assistance

The right to benefit from social welfare scrvices

The right of physically ar mentally disabled persans to vocational
training, rehabilitation and social resertlement

The right of the family to sacial, legal and economic protection

The right of children and young persons to soctal and economic
protection ‘

The right to engage in & gainful occupation in the territory of other
Contracting Darues

The right of migrant workers and their families to protection and
assistance

The right ro cqual opportunitics and cqual teatment in maters of
employment and occupation withour discrimination on the grounds
of sex

The right to information and consultation

The right to take part in the determination and impravement of the
working conditions and working environment

The right of elderly persons to social protection

The right to protection in cases of termination of employment.

The right of workers to protection of claims in the event of the
insolvency of their employer

The right of all workers to dignity at work

The right of all persons with family responsibilities and who are
enpaged or wish 1o engage in employment to do so withour being
subject to discrimination and as far as possible without conflict
between their employment and family responsibilities

The right of workers’ representatives 1o protection in the undertaking
and facilities to be accorded to them

The right to be informed and consulied in collective redundancy
procedures

The right 1o protection against poverty and social exclusion

The right to housing

The ESC contains a number of rights which are valuable to workers and

7 Article 2.

employees. The right to just conditions of wark,’

for example, provides an
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undertaking from the States parties inter alia to allow individual employees
reasonable daily and weckly working hours.'® It also allows for public
holidays with pay, and a minimum of four weeks’ annual holiday with
pay.!! Through the right to safe and healthy working conditions States parties

undertake to:

formulate, implement and periodically review a coherent national policy on eccu-
pational safety, occupational health and the working environment. The primary
aim of this policy shall be to improve occupational safety and health and to
prevent accidents and injury to health arising out of, linked with or occurring in
the course of work, particularly by minimising the causes of hazards inherent in

the working environment.'?

An interesting and positive feature of the Charter is its protection of
children and young persons at work.'? Tn accordance with Article 7, States
parties undertake to ser a minimum age of 15 for allowing employment,
subject to exceptions of light work, which does not affect their health, moral
or education.!* States also agree that persons in compulsory education are not
to be employed in such a manner as would deprive them of the full benefit of
their education.! In providing the right of employed women to maternity
protection, States undertake to:

provide either by paid leave, by adequate social security benefits or by henefits

from public funds for eimployed women to take leave before and aftee childbirth

up to a total of at least fourteen weeks. '

Orther useful Articles secure the right to social security,!” the right to social
and medical assistance!® and the right to social welfare services."? In the light
of a substantial clderly population of Europe, it is important to have pro-
visions protecting their rights.*? While the Charter provides some protection
to migrant workers and their familics,2! one of its disappointing features is
its approach which limits the provision of rights to nationals of contracting

parties only.”?

Article 2(1).
" Article 2(2).
* Article 3(1).
Y Article 7.
Article 7(1).
Y Aricle 7(2).
'* Article 8(1).
I :\rln.'IC ],},
N Arricle 13.
 Arucle 14,
20 Article 15,
U Article 19,

22 See Appendix 1o the Revised Furopean Sacial Charter; Scope of the Revised European Social

Charter in terms of persons protected.



o e i e 2on b o a1 b EeeeIE

174 Regional U'rotection of Human Rights

Implementation mechanism??

—

The ESC as a regional treaty dealing with econamic and social rights parallels
the ICESCR 2% which, as we have considered, operates at the internatiornal
level 25 The ESC mirrors similar weaknesses of implementation. The imple:
mentation mechanism of the ESC has rec ently been revised and now provides
for a complaints procedure in addition to the reporting system. Primary moni
oring of the treaty is conducted by a system of regular reports submitted by
the State pacties. State parties are required to submit reports on the imple-
mentation of the Charter every two years.?® It needs to be noted that while the
ESC requirement is for biannual reports of Articles which States partics have
accepted, the Committee of Ministers and the Council of Europe have decided
on the reporting of all ‘non-core” articles every four years.

I here also remains the possibility of occasional reports on unaccepted pro
visions.2? These reports allow the Committee of Independent Experts (CIE) 1o
clarify the meaning of particular provisions and to comment on the problems
that a State cnvisions in accepting those pmvisions.” Requests for such
reports have been rare, and there have thus far been only four occasions when
States have been called upon to submit such reports.

Two bodies are primarily invalved in the monitoring of State reports: The
Committee of Independent Experts (CIE)?? and the Governmental
Committee. CIE is elected by the Committee of Ministers for a term of six
years.?? It consists of:

at least nine members elected by the Pacliamentary Assembly by a majority of vores

cast from a list of experts of the highest integrity and of recognised competence 1m

national and international social questions, nominated by the Contracting Parties. ™!

Members of the Committee sit in their individual capacity and are required not
to perform any functions incompatible with the requirements of independence,
impartality and availability inherent in their office.32 The other body, the

23 ). Harris, ‘Lessons from the Reporting System of the Furopean Social Charter' in It Alston and
J. Crawford (eds), The Future of UN Human Rights Treaty Maosmitoring (Cambridge: Cambridge
University Press) 2000, pp. 347-360; D.J. Harris, "The System of Supeevision of the European Social
Charter-Prablems and Options for the Tutuce” in L. Betten (ed), above n. 6, pp. 1-34.

24 Adopted at New York, 16 December 1966, Entered into force 3 Janvary 1976. GA Res. 2200A
(X1 UN Doc. AG316 (1966) 993 UNTS. 3,6 LL.M. (1967) 360.
75 Gee above Chapter 5.

26 Article 21.

27 Article 22.

2% [).]. Harris, ‘Lessons from the Reporting System of the European
and J. Crawford (cds), above n. 23, at p. 350.

29 1y 1999, CIE changed its name to the European Committee of Social Rights. The Committee,
however, is still generally known as CIF, a title which is used for the purposes of the present chapter.
W Article 25(2).

3 Arvicle 25(1).

32 Article 25(4).

Social Charter™ in 2 Alsion
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Governmental Committee, consists of one representative of cach of the
Contracting parties.¥ Members of the Governmental Committee are usually
civil servants, in charge of the national ministry responsible for implementing
the ESC.3* The Committee is authorised to allow no more than two
international organisations of employers and no more than two international
trade union organisations to send observers in a consultative capacity to its
meetings.? [t may also, at its discretion, consult those representatives of
non-governmental organisations with consultative status with the Council of
Europe and having a particular competence in matters rclating to the Charter.’

The process is initiated through submission of the report to the Secretary
General for its examination by CIE. At the time of sending the report to the
Sccretary General, the relevant State party is required to forward copies of
this report to ‘such of its national organisations as arc members of the
inter-national orpanisations of employers and trade unions invited ... to be
represented at the meetings of the Governmental Committee’.?” Any comments,
formulated by these organisations and sent to the Sccretary General are made
available to the State party concerned for its response.?® The CIE may ask for
additional information or clarification from the States parties.’”?

The CIE provides a legal assessment of a State’s compliance with the
provisions which it has accepted.*® The conclusions made by the Commitree
are made available as a public document, and are communicated to the
Parliamentary Assembly of the Council of Europe and to any other relevant
arganisations. Once this stage is over, State reports, and the assessment made
by the CIE on these reports, are transmitted to the Governmental Commitice.
The Governmental Committee examines those assessments where there are
indications of non-compliance with the provisions of the Charter and, on the
basis of social, econamic and other policy considerations, prepares recom-
mendations for the Committee of Ministers to adopt. The recommendations
prepared by Governmental Experts are also passed on to the Parliamentary
Assembly of the Council of Europe, which transmits its views to the Council
of Ministers. In the light of comments made by Governmental Experts and the
Parliamentary Assembly, the Committee of Ministers issues recommendations

to States which fail to comply with the Charter.

N Arricle 27(20

M D Harris, 'Lessons from the Reporting System of the European Secial Charter' in % Alston
and J. Crawford (eds), above n. 23, at p. 355,

3 Ibid.

36 |bid.

37 Article 23(1).

¥ Article 23(1).

32 Acticle 24(3).

0 Arricle 24(2).
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The Committee of Ministers adopts, by a majority of two-thirds of those
voting, with entitlement to voung limited to the Contracting Parties, on
the basis of the report of the (,iovcrnmf:n[zﬂ Committee, a resolution covering
the entire supervision cycle and containing individual recommendations to
the Contracting Partics concerned At The Secretary General of the Council
of Europe transmits to the Parliamentary Assembly, with a view to the hold-
ing, of periodical plenary debates, the reports of the Committee of Independent
Experts and of the Governmental Committee, as well as the resolutions of the
Committee of Ministers.*? )

From the above description, the implementation mechanism might appear
1o be a straightforward one. [ lowever, in practice substantial difficulties arise
because of a weak and cumbersome systen of monitoring the treaty. Many
reasons can be advanced for the weaknesses in implementing the ESC. Giving,
(he mandate to the Committee of Ministers was inappropriate because of the
political nature of the bady. Politicians have been reluctant to criticise States
for fear of generating political tensions. Under the provisions of the original
Charter, the Committee has to adopt recommendations by a two-thirds major-
ity of its members. In the light of the limited membership of this Charter,
for many years the Charter’s Contracting Parties represented only around
one-third of the Council of Europe's membership. This resulted in non-State
parties Criticising practices in a Srate which had committed wself 1o fulfilling
the Charter'’s obligations. There were other problems, generated by the antag:
onism between the CIE and the Governmental Experts. A confrontation took
place in the very first cycle of reporting, when the CIE found 57 breaches from
the seven States involved. In reaction o this, the Governmental Committee
produced its own less demanding interpretation of the Charter.”?

National trade unions and employers’ organisations are given the right to
comment on national reports. However, their role was limited in that they
may only sit as observers at the meetings of the Committee of Governmental
representatives. There are also no explicit provisions to the effect that their
conments shall be raken into account by the supervisory bodies. This minor

role for the employers’ and workers’ representatives is another reason for the

Charter’s lack of popularity.

In response to these problems and in the context of the decision taken in
November 1990 1o revise the Charter, a number of improvements were made
the supervisory systei, as well as an extension in the range and content of the
rights, The 1991 Amending Protocol changed the voting requirements in the
Committec of Ministers from a two-thirds majority of member States to a two-

1 Arnicle 28(1)

42 Arncle 29.

43 13.). Harris, "Lessons from the Reporting System of the Europ
and J. Crawford (eds). above n. 23, at p. 353.

ean Social Charter” in . Alston
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thirds majority of Contracting Parties, strengthening the role of the Committee
of Independent Experts and improving the consultation procedures with
employers’ and trade unions’ representatives as well as with NGOs.*! In
addition, the 1991 Protocol enables the Committee of Experts to make direct
contact with contracting partics in order to request clarification and additional
information concerning their reports. Under the original provisions, the Experts
could only conclude that certain situations were unclear and therefore that they
were not sure whether the Charter had been infringed. They would have to wait
two years to get the relevant information, which might still be inconclusive.

The second major improvement is a better definition of the Governmental
Committee. The aim of this is to avoid what used to happen previously, namely
that the Governmental representatives more or less repeated the work of the
experts and usually came to different conclusions. This offered the Committce of
Ministers an opportunity to abstain from any further actions, as there was no
clear indication of a breach of the Charter. The amendment provides that in the
light of the reports of experts of the contracting parties, the Governmental
Committee shall select the situations which should, in its view, be the subject of
recommendations by the Committee of Ministers. In addition to a better descrip-
tion of the role of the Governmental Commitree, there has been a shift in the hith-
erto confrontational position adopted by the CIE towards the Governmental
Committee. The CIE has also, in the words of Professor Harris, ‘adopted a
somewhat more measured approach. It is much slower to find a new party in
breach of its obligations in its eacly reports. It has also moderated its approach
to the application of some particularly delicate provisions ot issues”. !

A recent reform is the addition of a collective complaints procedure to the
present control mechanism which came into cffect after ratification by five
Contracting Partics to the Charter. The procedure does not allow individuals
to make complaints. However, complaints_can be lodged by management,
labour and non-governmental organisations (NGOs) against Contracting
Parties allegedly failing to comply with their obligations under the Charter.
Complaints can be made regarding general situations and not abour particu-
lar or individual cases. The Revised European Social Charter adopted by the
Committee of Ministers and opened for signature on 3 May 1996 came into
force in July 1998. The complaints procedure adds a new dimension and
importance to the Social Charter; its impact is likely to be a beneficial one in
generating greater interest in the Charter.

Many of the rights contained in the ESC have been addressed at various levels,
and in some cases much more strongly at the European level through the

H Cee Article 28(1)
13 D). Harris, *The System of Supervision of the European Social Charter-Problems and Options
for the Future' in L. Betten (ed.). above n. 6, 1-34, at p. 10
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Luropean Union. This statement can be tested by contrasting Articles 2, 3, 7, 8,
20, 21, 25 and 29 of the 1SC to comparable European Council Directives.*¢ In
A few instances, even the ECHR jurisprudence has been of greater assistance to
disgruntled workers or emplovees. Despite the shortcomings in the Charter, there
are a number of positive features. Although reports are usually delayed (not an
unusual feature of intecnational reporting procedure), the States parties to ESC
have made a point of making a definitive submission.*” This action represents a
major contrast with the situation at the international level, in particular in cco-
nomic and social rights reporting. It is also to the credit of the CIE that they
review each of the State reports completely objecuvely and independently.

THE EUROPEAN UNION?S

While the Council of Burope was focused on maintaining peace within Lurope
by means of cooperation in the ficld of human rights, the European Fconomic

4 Compare the following: Article 2 ESC with Council Directive 93/104/EC of 23 November 1993
concerning certain aspects of the orpanisation of working time: Article 3 ESC with Article 137 TEC
creating a legal basis for health and safety legislation, and there are too many subsequent Directives
to number Article 7 ESC with Council Directive 94/33/EC o1 22 Junc 1994 on the protection of
voung, people at wark; Article 8 ESC with Council Durective 92 85/LLC of 19 October 1992 on the
fntroaduction of measures 10 CNCOUrAgEe IMProvements in the safery and health at work of pregnant
workers and workers who have recently given birth or are breastdecding; Article 20 ESC with Arucle
141 TEC: Council Directive 75/1 17/FEC of 10 February 1975 on the approximation of the laws of
the Member States relating to the application of the principle of cqual pay for men and women,
Council Directive 76/207/EEC of 3 February 1976 on the implementation of the principle of equal
teeavment for men and women as regards access to employment. vocational training and promotion,
and working conditions; Council Directive 97/80/EC of 15 December 1997 on the burden of proof
in cases of discrimination based on sex {also a couple of Directives on discrimination in social secu-
rity); Article 21 ESC with Council Directive 91/533/EEC of 14 October 1991 onan employer’s obli-
pation to inform employees of the conditions applicable to the contract or employment relationship;
Council Directive 94/45/EC of 22 Seprember 1994 on the establishment of a European Works
Council or a procedure in Community-scale undertakings and Community-scale groups of under-
takings for the purposes of informing and consulting cmployees; Article 25 ESC with Council
Ditective 80/987/EEC of 20 October 1980 on the approximation of the laws of the Member States
relating 1o the protection of emplovees in the event of the insolvency of their employer and Aricle
29 ESC with Couneil Directive 98/59/1C of 20 July 1998 on the approximation of the laws of the
Member States relating to collective redundancics.

47 ). Harris, 'Lessons from the Reporting System of the Furapean Social Charter' in P. Alston
and |. Crawlord (eds), above n. 7%, atp. 353,

s p Alston (ed ), EU and Hionan Rights {Oxford: Oxford University Press) 1999 . Shaw, law of
the Luropean Union (Basingstoke: Palgrave) 2000, pp. 331-369, T.C. Hardey, “The Constitutional
Foundations of the European Union® 117 LOR (2001} 225; F. Jacobs, “The Protection of Human
Rights in the Members States of the EC: The Impact of Casel aw' in J. O'Reilley (cd.), Hrman

Dublin: Round Hall Press) 1992, pp. 243 250, A. Clapham, ‘A

Rights and Constinutional Law (
delson, *The

Human Rights Policy for the European Community” 10 YLL 11990} 309; M.tL Men
Luropean Court of Justice and Human Rights' 1 YLL (1981 125; M.H. Mendelson, “T'he Impact

v Law on the Implementation of Furosean Convention on Human Rights’

of European Communit
opran

3 YEL (1983) 99; ). McBride and L. Neville Brown, “Tae United Kingdom, the Eur
Community and the Enropean Convention on Human Rights™ 1 YEL (1981) 167.
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Community (which later became part of the EU) was founded in order to
unite Europe cconomically. The Treaty of Rome only indirectly concerned
itself with human rights.*? Among the few related provisions was Article 43
of the Treaty, which provided for the right of freedom of movement for
community workers and Article 119 that established equal pay for equal work
for men and women. The different approaches taken by the COE and the
EC meant that, historically, the protection afforded under Community law
was different from the rights afforded under the ECHR. Within the
Community sphere, rights and protection were accorded to the individual not
‘by virtue of his o her humanity, but [by reason of] one’s status as a community
national.° Furthermore it was argued that:

the essentially cconomic characeer of the Communitics ... [made] the possibility
of their encroaching upon fundamental human values, such as life, personal lib-

erty, freedom of opinion, conscience etc, very unlikely.$!

Given this apathy towards human rights, the contemporary interest in the
subject in so far as the Union is concerned calls for an explanation. A cumu-
lation of internal and external factors has clevated human rights into a major
issue. In the last quarter of the owentieth century, the community perceptions
broadened and the protection of fundamental rights is now a significant con-
cern. Since its establishment, the membership and influence of the European
Community (now the European Union) has expanded and the Union is now
actively engaged in taking initiatives for human rights protection. As an
acknowledgement of their human rights commitments, all EU member States
have become parties to the ECHR, ESC and the OSCE. The promotion and
protection of human rights, not only within the EU but elsewhere too, features
prominently in meetings of the EU foreign ministers.

In the last decade, the Union itself has been directly affected by serious con-
cerns, such as an influx of refugees and threats to the territorial integrity of
some of its Member States. Equally, the acts of genocide, ethnic cleansing and
substantial violations of fundamental rights in central and castern Europe,
particularly in the former Yugoslavia and in the Balkans, have been particu-
larly disturbing for the EU. Such distressing activitics on the doorstep of
the Union have raised substantial concerns regarding the effectiveness of the
organisation in protecting human rights. The escalation of violence in the

¥ See the Consolidated version of the treaty establishing the European Economic Cammunity,
signed at Rome, 23 March 1937, as amended by subscquent treaties through the Treaty ot
Amsterdam (1997), elfective 1 May 1999, 1997 0.]. 1€ 340) 3. Reprinted in 37 LLM 7Y hay
{1928).

P Twamey, *The European Union: Three Pillars wichont a 1luman Rights Foundation® in
D. O'Keelic and P. Twomey [eds), Legal ssnes of the Maastricht Treary (London: Wiley) 1994,
121-131 ar p. 122,

SUALG, Toth, “The Individual and European Law' 240 [CLQ {(1975) 659 at p. 667,
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Balkans has, from time to time, also threatened to engulf Member States.¥?
Constitutional reform within Member States, particularly the United
Kingdom, also provided an impetus to revisiting the subject at EU level 43
The Union’s expanding influence and interference with individual rights led
to demands for greater accountability. The human rights debate has become
entwined with the problems of the perceived democratic deficic within an
ly powerful and burcaucratic Union. The concerns regarding the

increasing
aratus to protect fundamental human rights have been

ineffectiveness of theapp
addressed by Union institutions, albeit partially, through a variety of methods.
The issues of redress are analysed in greater detail in the following pages.

Institutional structures and protection of human rights

The legal and institutional structure of the FU is relatively complex and
beyond the scope of this book. However, a basic grasp of the relevant institu-
tions and legal instruments is necessary in order 1o understand what follows.
This autline is intended for those who have never studied EU law: the need for

A concise treatment means that this account is necessarily simplified and many

subtleties aid ignored. )

EU law, at first sight, appears to be just another branch of international law,
i that it is based on a serics of treaties, starting with the Treaty of Rome in
1957 and ending with the recently signed (but not, at the time of writing, rat-
ficd) Treaty of Nice 2000. These treaties provide the foundation for all EU law
making. The nature and composition of the institutions, the legislative proce-
dures, and, importantly, the substantive areas in which the EU is competent to
act, are all faid down in the Treaties. This means that the EU can do nothing
il not authorised to do so by the founding Treaties, or by sccondary Jepisla-
tion which is ultimately derived from the founding Treaties.

In general terms, the Treaties have been consolidated into two Treaties: the
Treaty establishing the European Community (abbreviated to TEC) and the
Treaty establishing the European Union (abbreviated to TEU). The difference
between the EC and the EU was laid down in the Treaty of European Union,
signed at Maastricht in 1992.°* This Treaty created the Furopean Union, an
entity made up of three pillars. The first and most important pillar is the

52 . McGaldrick, “The Tale of Yugoslavia: Lessons fur Accommodating N
in S. Tierney (ed.), Accomniodating National Identity: New
(The Hague: Kluwer Law International) 2000,

ational Identity in

Mational and International Law’
Approaches in International and Domestic Law
pp. 13-63.

53 Sec ep. the position in the UK with the Human Ri
such as Spain, Belgium and the Netherlands

51 See the Consolidated version of the Treaty on European Union {1992), as amen
Treary of Amsterdam (1997), clfective ] Alay 1999.1997 Q) 1C 340) 1. Reprinted in 37 L1LM

(1998) 56.

ehts Act (1998), and also mn other States

ded by the
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Furopean Community, the successor to the European Economic Community
created in Rome in 1957 and focused upon the creation of an internal marker.
The second pillar concerns cooperation in foreign and sccurity policy, and the
third concerns cooperation in police and criminal matters. The distinction
berween the first pillar and the other two pillars is important, because the law-
making procedures and the way in which the law operates differ considerably.
Fuman rights issues arise in the context of all three pillars.

While the EU may appear to be another branch of international law, in
fact — at least when it comes to the first pillar - the reality is more complex.
Two doctrines, developed by the Court of Justice, combine to give EC law its
particular force within national legal systems. The doctrine of the supremacy
of EC law, first declared in Costa v. ENEL,SS states that EC law should take
priority over any domestic law, even domestic constitutional law. The doctrine
of direct effect of EC law, first expressed in Van Gend e Loos,’8 states that
EC law, if it fulfils certain conditions relating to clarity and unconditionality,
can take effect within domestic legal systems even if national governments and
legislatures have not properly transposed it into national legislation. Together,
these doctrines give EC law a supreme role in national legal systems, even if
national governments or legislatures oppose aspects of that law.

A number of institutions are involved in the EU legislative and policy-
making procedures. The three main legislative institutions arc the
Commussion, the Council of Ministers and the European Parliament. The
Commission is made up of 20 independent Commissioners, nominated by
Member States and approved by the European Parliament, but who are sup-
posed to act independently of their State of origin, in the interests of the
Union. The Commission has significant policy-making and law enforcement
functions, and its role in the legislative process is that of making legislative
proposals. The main legislative body is the Council of Ministers. It is made up
of ministerial representatives from all Member State governments, and has the
biggest role in legislating. It often has to do this in cooperation with the
European Parliament, whose role in the legislative procedure has increased
considerably during the past ten years. Members of the European Parliament
are directly clected by European citizens and represent their interests.

The most important non-legislative institution, whose role has been crucial
in the development of human rights competence in the EU, is the Court of
Justice. The Court is made up of judges draswn from the Member States. Their
jurisdiction is limited, in that individuals generally do not have the right to
bring cases directly before the Court of Justice. The exception to this is staff
cases. where the staff of the Community institutions can bring cases against

% Case 6/64 [1964] ECR 585.
56 Vian Gend en Loos v. Nederlandse Tariefcommissie, Case 26/62 [1963] ECR 3.
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their employers. Other than this, the Court hears cases in a number of differ-
ent situations. It hears cases brought by the Commission apainst Member
States, accusing them of failing to implement Community law.?” National
courts may refer questions of Community law to the Court in order to help
them decide cases. ™ The Court also has the power, if asked to do so by one of
the institutions ar another interested party, to judicially review acts of the
Community institutions.>? Tuman rights issucs are most usually raised in
the context of these last two types of action. As well as the Court of Justice,
there exists a Court of First Instance. “I'his Court hears staff cascs and judicial
review cases in the first instance. The parties can then appeal to the Court of
Justice. The scope of the Court of First Instance’s competence is set to be

broadened il the Treaty of Nice is ratified.

Furapean Court of Justice and human rights

The inadequate recognition given to fundamental rights in the founding
treaty of the European Economic Community and a lack of interest in
human rights was mirrored in the carlicr jurisprudence of the Furopean
Court of Justice. During the carly years of the Community the Court was
evasive and refused to rule on human rights issues, on the grounds that
human rights were not included in the Treaty of Rome.80 Over the vears,
however, the Court of Justice has undergone a significant change in its atti
tude towards human rights protection, largely prompted by its dialogues
with national constitutional courts. This shift is evident in its case law. In
1960, in a case concerning the German constitutional protection of the
right to private property and the right to pursue a business activity, the
Court took the view that Community law: ‘docs not contain any gencral
principles, express or otherwise, puaranteeing the maintenance of vested
rights.'®! Fifteen years later, in the groundbreaking Nold judgment, the
Court, dealing with a very similar cituation involving onc of the parties in
the 1960 litigation, stated that ‘fundamental rights form an integral part of
the general principles of law, the observance of which it ensures’®? and that
it cannot therefore uphold measures which are incompatible with fun-
and protected by the constitutions of (Member)

damental rights recognised

States.'®d

57 Article 226 TEC.

5% Article 234 TEC.

37 Acucle 230 TEC.

6% Berren and Grief, above n. 1, at p. 54.

€' Joined Cases 36-38 and 40759 Geitling and Nold [1960] ECR 423 at p. 439.

! Casc 4/73 Nold v. Conunission of Enropean Communities [1974) ECR 4391, para 15.
3 Ibid. para 14.

a
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In the Nold case the European Court of Justice took the position that:

internatonal treaties for the protection of human rights on which the Member
Grares have collaborated, or of which they are signatorics, can supply puidelines

which should be followed within the [ramewark of community law®!

In another German case, Haner v. Land Rbeinland-Pral,8 the applicant
challenged a decision of the German authoritics refusing her permission to
plant vines on her land. The question referred by the German authoritics to
the ECJ led the Court to consider whether a council regulation which pro-
hibited the new planting of vines for a period of three years infringed the righe
to property guaranteed by Article 1 of the Ist Protocol of the ECHR. The
Court held that although the Protocol declares that every person is entitled to
the peaceful enjoyment of their possession, it allows restrictions upon the use
of property provided they are deemed necessary for the protection of general
interests. After considering the constitutional rules of the Member States, the
Court held the applicant’s rights to property had not been infringed since the
planting restrictions in question were justificd by objectives of general interest
pursued by the Community - the immediate elimination of production
surpluses and the long-term restructuring of the European wine industry.

“The fact that these cases concerned the German consutution should not be
seen as coincidental. At the time of the Nold judgment, the Court of Justice
and the German constitutional court were engaged in a debate (which
continues to this day) concerning the reluctance of the German constitutional
court to accept the supremacy of a body whose acts cannot be reviewed for
violation of the wide-ranging fundamental rights contained within the
German Basic Law. In the Internationale Handesgesellschaft case, the Court
of Justice accepted explicitly that the German constitution court could review
Community acts for violations of fundamental rights, bur made it clear that
it, rather than national constitutional courts, maintained that competence.®¢

A further step was taken in Rutili v. Minister for the Interior.5” In Ruetill,
French authorities prohibited an ltalian national involved in political activities
from residing in certain départments (regions). The ECJ held that limitations
cannot be imposed on the right of a national of any Member State to enter the
territory of another Member State, to stay there and to move freely within it

&4 Thid. para 14,

65 flauer v. Land Rbeinlad-Pfalz, Case 44779 [1979] ECR 3727,

6 Internationale Handelsgesellschaft mbH v. Einfibr- wnd Vorrarsstelle fur Getreide und
Frttermittel, Case 11770 [1970] ECR 1125, In this case the Court of Justice acknowledged (at
p. 1134) that the ‘protection of (human rights), whilst inspired by the constitutional traditions
common to Member States, must be ensured within the framework of the structure and objectives
of the Community.”

£ Rusili (Roland), Gennevilliess (France) . Ministry of the luterior of the France, Case 3
[1975) ECR 1219

6175
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unless his presence or conduct constitutes a genuine and sufficiently serious
threat to public policy, concluding that:

these limitations are a specific inanifestation of the more general principle,
enshrined in Articles 8,9, 10 and 11 of ECHIR ... which provide that no restric-
tions in the interests of national security or public safety shall be placed on the
tights secured by the abave quoted articles other than such as are necessary for the
protection of those interests 'in a democratic society”.

The Court of Justice made it clear that provisions of Community law must
be construed and applied by Member States with reference to principles of
fundamental rights. Pesides highlighting the Convention as a source of general
principles to which will have recourse, the ECJ’s ruling suggested that
provisions of Community law must be construed and applied by Member
Suates with reference to those principles.

In a series of subsequent cases the EC] went further in applying substantive
principles of inrernational human rights law. In R . Kirk {(Kent)® the Court
applied the principles of non-reteoactivity of penal provisions {as in Article 7
ECHR) in the context of disputes concerning the validity of the British repu-
lations prohibiting Danish vessels from fishing within the UK’ twelve-miles
fishery zone. In Johnston v. CCR LG which concerned the legality of the pelicy
of not issuing fircarms to female members of the RUC, one question involved
the applicant’s right to cffective judicial remedy. The EC] ruled that
Article 6 of the Equal Treatment Direcuive had to be interpreted in the light of
the principle of judicial control, which reflects a general principle of law
underlying the constitutional teaditions common to Member States and is laid
down in Articles 6 & 13 of ECHR. The Court was of the view that

By virtue of Article 6 (of rthe Directive], interpreted in the light of the general
principles stated above, all persons have the right to ubtain an effective remedy in
A compelent court against Mmeasures which they consider to be contrany (o the

principle of egual treatment for men and women.*?

It followed that Acticle 53(2) of the Sex Discrimination (NI) order 1976,
according to which a certificate issued by the Secretary of State was conclu-
sive evidence that derogation from the cquality principle was justified, was
judicial control. It has increasingly been

contrary to the principle of effective
Ten acting within the framework

acknowledged by the Court of Justice that, w
of Community law, authorities within the domestic sphere
low human rights principles. This view was taken a step further b
General Jacobs in Konstantinidis v. Stadt Altensteig-Standesamt™ when he

arc obliged to fol-

y Advocate

e Rov. Kirk (Kent), Case 63/83 [1984] ECR 2689.
4 Johnston v. Chicf Constable aof the Royal Ulster Constabmlary, Case 222/84 [1986] ECR 1651,

para. 19,
0 Nonstantinidis v. Stad! Alrensteig-Standesanit, Case 165/91 [1993] ECR-[ 1191,
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noted that a person relying upon Articles 48, 52 or 59 TEC in relation to

employment in another Member State is

entitled to assume thar, where ever he gaes to carn his living in the European

Community, he will be treated in accordance with
2id dawn in the European Convention on Human

a camman code of fundamen-

tal values, in particular those |
Rights.”!

Despite this positive movement, onc significant gap in human rights pro-
tection remains. The EU cannot be held accountable for human rights viola-
tions hefore the Furopean Court of Human Rights, because the Union is not
a party to the Convention.” It was hugely disappointing for human rights
advocates when the Court nfjusﬁcc ruled out the possibility of accession of
the EU to the Convention, on the grounds that the Treaties did not give the

Union competence to do so.”

Human rights and the EU treatics

The role of the Court of Justice in developing a human rights competence can
be understood as a defensive tactic to bolster its argument that Community
law is supreme throughout the Member States. Nevertheless, for many years
it remained the only Community level forum in which human rights issues
were discussed. It was not until the Maastricht Treaty of European Union
(TEU) in 1992 that human rights were formally placed on the institutional
agenda,” In many ways, Maastricht was to prove a significant watershed in
the development of human rights protection within what was thenceforth to
be known as the EU. Most symbolically, the obligation to protect human
rights was inserted into the preamble of the founding Treaty. This had no legal
effect whatsoever, but it represented a first step towards the inclusion of some
sort of human rights dimension into an apparently solely cconomic entity.
This obligation was to be played out in two contexts: the EU's F-:g‘rrr'ci;;n and
Development Policy and the development of citizenship of the Union.

The TEU introduced, under what is known as the Second Pillar, a Common
Foreign and Security Policy (CFSP). This policy allows for Member States,

U lbid. p. 1211,

2 CEDT v. Exropean Commumitics, App. No. 8030/77, 13 DR 231 (1978). See D.). Harris,
M. O'Boyle, C. Warbcick, Lawr of the Enropean Convention on Human Rights (London:
Butterworths) 1995, at p. 27.

™3 Opinion 2/94 ECJ 0] 1994 NOC 174/8; CELS, Occasional Paper, The Human Rights Opinion
of the ECJ and its Constitutional Lplications, 1996; K. Economides and J.HH. Weiler,
‘Accession of the European Communities to the Europcan Convention on ‘Human Rights:
Commission Memarandum® 42 MLR (1979) 683; D. McGaldrick, International Relations Law
of the European Union [London: Longman) 1937, pp. 174-180.
™ For a general discussion see P Tawomey, “The Furopean Union:
Rights Foundation® in D. O'Kecffe and P. Twomey (eds), above n. 50, pp. 121-131

Three Pillars without a Human
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acting intergovernmentally, © take common action in the face of world
events. One of the objectives of this Policy is, under Article 11 TEU, stated to

be the development and consolidation of democracy, the rule of law and

respect for human rights and fundamental freedoms. Thus the TEU gives
Member States the power to act internationally in order to secure the respect
of human rights.

This power, however, is limited by the weaknesses and difficulties which
have plagued the CFSP itself. While the CESP is perhaps more effective than
is sometimes acknowledged, its human rights dimension has been accused of
lacking in consistency.”® More hopeful was the inclusion within development
cooperation policy of human rights conditionality, whereby Community aid
or trade agreements are made conditional on the achicvement of certain levels
of human rights protection. This policy was institutionalised at Maastricht
but had been incorporated into the Lomé Convention in 1990 and generalised
by means of the Council Resolution of 28 November 1991 on human rights
clanses in cooperation agreements. This resolution requires a carrot and stick

approach to be taken. Financial resources are to be made available to benefi-

ciary states to enable them tw promote democracy and human rights.

However, if human rights violations arc identified, the EU has the power to

withdraw aid until the problems are rectified.
One important criticism that has been made of the emphasis on human

rights in external relations, however, is the fact that standards of protection

are required of third countries nationals which the EU itself does not grant to
its own citizens. This potenrial hypocrisy 1s starkly illustrated within the
Maastricht Treaty itself. In this treaty, the EU took an irreversible step
towards the protection of individual rights by creating the concept of
Citizenship of the Union. While this concept is an important symbol of the
aspiratﬁlﬂiof the Union beyond the economic dimension, the citizenship pro-
visions nave been seen as somewhat hollow.”6 One important gap in the pro-

visions is that no reference is made to the fundamental rights of those citizens,

an Pacliament and the Spanish government

despite proposals from the Europe
hts dimension. It would

that citizenship should incorporate a fundamental rig
appear that giving EU citizens fundamental rights which could, potentially, be
different from those granted by the Member States was a loss of sovereignty
too far.

Further, the development of the Third P

Affairs, pave powers to the Union which it cou
These provisions related in the mamn

illar, known as Justice and Home

Id be argued cried out for

come sort of human rights dimension.

5 A, Clapham, "Human Rights in the Comnmon Foreign Policy” in It Alston {ed.}, above n. 4S8,

pp- 627-683,
6 H.U. Jesserun d'Oliveira, ‘Union Citizenship: Pie in the Sky?" in R Dehousse (ed.), Furope
After Maastricht: An Ever Closer Union? (Munchen: Law Bouks in Furope) 1994, pp. 58-S+
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to agreements surrounding issucs of immigration, asvlum and free move-
ment within the territory of the Union, including police cooperation and
the Schengen Information System - a data-sharing svstem operated by
the police and immigration services of the various Member States. The
Member States are not limited in these actions by human rights consider-
ations. Under Article 35 TEU, the jurisdiction of the Court of Justice was
excluded from all questions as to the validity of operations carried out by
Member States with regard to the maintenance of law and order and the
safeguarding of internal security, including all operations carried out by the
police or other law enforcement services. This means that the review power
developed by the Court of Justice and outlined in the previous section did
not apply here.”’

While the Maastricht Treaty was of fundamental importance, there
remained significant problems with its provisions. The modifications made
by the Amsterdam Treaty, signed in 1997, in the main addressed the more
symbolic issues of protection.” As well as the mention of human rights
within the preamble of the Treaty, human rights and fundamental freedoms,
as guaranteed by the ECHR and the constitutional traditions of the Member
States, were recopnised under Article 6(2) TEU as being one of the founda-
tions of the Union. The Court of Justice, under Article 46(d) TEU, can in the
context of its existing powers of judicial review (which, in the main, are
focused on First Pillar activity) review acts of the institutions against the
principles contained in Article 6(2). Moreover, the obligation on Member
States to comply with human rights standards gained a very few teeth: Article
7 provided that Member States who persistently violated human rights stand-
ards could have their rights of membership suspended. Further, Article 49
TEU made respect of human rights standards a condition of entry for new
States applying to join the EU.

Aside from the explicitly human-rights-based dimension, other import-
ant steps were taken at Amsterdam. The Social Chaprer of the Treaty, first
inserted at Maastricht but weakened by the opt-out of the UK, was
strengthened at Amsterdam. A new Article 13 TEC was added, giving
the Community the power to legislate against discrimination on a wide
range of grounds. With a burst of unprecedented speed, perhaps spurred
to action by the worrying gains of the Far Right in Austria, two Directives
and an Action Plan were passed under Article 13, prohibiting racial

77 T. Eicke, 'European Charter of Fundamental Rights-Unique Opportunity or Unwelcome
Distraction” 3 EHRLR (2000) 280.

" For a general discussion of the contribution of the Amsterdam Treary to human rights in the
EU, sce D. McGoldrick, *The European Union after Amsterdam: An Organisation with General
Human Rights Competence’ in D, O'Keefle and P. Twomey (ed.), Legsl [ssues of the Amsterdam
Treaty {Oxford: Hart Pub.) 1999, pp. 249-270.
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discrimination in all circumstances, and discrimination in the workplace on

the grounds of sex, race, age, disability, religion and, to a limited extent,

sexual orientation.”

Nevertheless, the limitations of EU human rights protection continue to be
visible. Two major issues are indicated below. First, Arcicle 6(2) TEU states
that the rights to be protected are those contained within the ECHR and the
constitutional traditions of the Member States. This vague formula allows the
Court of Justice to maintain a significant level of power as to the rights which
it will protect. The fact that the rights protected extend beyond those con-
tained within the ECHR is a recognition of the limited nature of the
Convention and the changing perceptions of fundamental rights. To that
extent, the tlexible approach which this represents is to be commended.
Fowever, the problem of distilling rights from constitutional traditions is sig-
nificant. In some cases, the Court has adopted an almost mathematical
approach. In others, however, clashes become apparent: what, for example, of
the Trish constitutional protection of the right to life of the unborn child in
conjunction with the, usually implicit and limited, freedom 1o choose to have
an abortion which exists in many other Member States ¥

In other cases the question is whether a fundamental right is in fact violated.
Mention should be made here of the ongoing Banana Saga, where the German
constitutional court required that the application of Regularion 404/93 on
trade preferences should be maodified in order to take account of the right of
protection of private property, despite a finding by the Court of Justice that
the Regulation did not violate fundamental rights. ! This decision, taken in
conjunction with the German Constitutional Court’s carlier decision about the
Maastricht Treaty,®* demonstrates that the German court remains determined
to have the lase word on whether rights protected in the Basic Law are vio-
lated. Therefore, some sort of clarity is required as to the specific fundamen-
tal rights protected, as well as the jurisdiction of the various courts, in order
that the power of the Conrt of Justice does not remain untramimelled.

Second, the extent of the protection that can be provided is limited. The
Court of Justice’s power of review extends to Community acts and (under its

 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment
between persons irrespective of racial or ethmic orgin (Of L 180 19/7/2000, p. 22); Council
Directive 2000/78/1'C of 27 Navember 1000 estabhshing a general framewark for equal treat
ment inemployment and occupation (O) L 303 2/12/2000, p. 16); Counal Decision 2000/7 50/EC
of 27 November 2000 ewablishing a Community action programme to combat discrimination
(2001 10 2006} 1O L 303 21272000, p. 25

S Difficuliics have already been encountered on this issue = see Socreiy for the Protection of
Unborn Chddren (Ireland)iSPUC) v. Grogan, Case-13%90 [1991] ECR 14685 and Open Dowr
Connselling v. Ireland, Judgment of 29 October 1992, Series A, No. 246.

U Federal Republic of Germany v. Conncil of the Enropean Union, Case 280/93 [19924] ECR

1-4973.
%2 Branner v, Freropean Union Treaty (1 By R 2134/92 & 2159/92) |1994] 1 CMLR 57.
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own case law) to acts of the Member States when they are acting within an
arca of Community competence. The Court has no power to act against
Member States violaung the rights of Union citizens or residents in arcas
where the Community has no competence. Further, the power is very limited
when it comes 1o Gecond and Third Pillar issues. Under the Treanw of
Amsterdam, immigration, asvlum and frec movement matters were moved to
the First Pillar, under Title IV TEC. However, Article 68 TEC limits the scope
of action of the Court of Justice, in that requests for preliminary rulings may
be made only by the national court of last resort (rather than by any court)
and the Court of Justice is given no jurisdiction in areas relating to the main-
tenance of law and order and the safeguarding of internal security.®? The fun-
damental rights protected by the Court are thus perhaps better understood as
obligations on the Community and on States in certain circumstances, rather
than as clear rights possessed by individuals.

In other arcas, while the rhetoric of human rights can be found in zbun-
dance, the enforcement of their positive inclusion within the full range of
Community policy remains impossible. The acquisition of a full set of funda-
mental rights for Community citizens and residents, enforceable by the Court
of Justice and national courts against both Community institutions and

Member States, would appear to be the next abvious step.

The Charter of Fundamental Rights

To take the next step towards a full set of fundamental rights was, however,
fraught with difficulty. The concern about State sovercignty which prevented
the inclusion of a human rights dimension in the Maastricht citizenship pro-
visions persists, and has in many ways intensificd. A number of Member
States, while prepared to countenance the preparation of a declaration of
rights, would not accept a binding Charter. Further, the divergences between
national constitutional traditions which gave the Court so much discretion, in
turn made the task of agreeing on an acceptable text all the more difficult.
However, in June 1999, at the European Council in Cologne, EU heads of
state committed themselves to the establishment of a Charter.?* A body (con-
fusingly known as the Convention) was set up, under the presidency of the
former German President Roman Herzog, and included representatives from
Member State governments, the Commission, the European Parliament and
national Parliaments, and that body produced a draft Chapter in October
2000. That draft was adopted by all filteen Member States at Nwe in

December 2000.

ld
84 Conclusions of the European Council in Cologne, 3 and 4 Junc 1999, Annex IV.
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A striking aspect of the Charter is its scope. By focusing on fundamental
riphts rather than on the traditional, liberal democratic view of human rights,
social and cconomic rights were included. The Convention had made it clear
that they intended not to create new rights but to make explicit those rights
which already exist, whether within the ECHR, other Furopean or inter-
national agreements, or within the constitutions of Member States.

The 54 Articles of the Charter are divided into 6 chapters: dignity, free-
doms, equality, solidarity, citizens’ rights and justice. Chapter One, on dignity,
covers the uncontroversial areas of the right to life, prohibition of torture, and
prohibition of slavery and forced labour. These rights are covered by the
lnternational Covenant on Civil and Political Rights and by ail regional
human rights treatics. Article 3, however, introduces a number of rights,
hitherto unestablished within the traditional framework of human rights.

Article 3(2) provides:
In the fields of medicine and biology, the following must Le respected in particular:

_the free and informed consent of the person concermed, according to the proce-
dures laid down by law,

~the prehibition of eugenic practices, in particular those aiming at the selection of
persons,

~the prohibition an making the human body and its parts as such a source of

financial gain,
~the prohibition of the reproductive cloning of human bemngs.

While clearly influenced by the Council of Furope’s Convention on Human
Rights and Bio-Medicine,** the extent to which these provisions would influ-
ence developments in the European Union with regard to the field of medicine
and biotechnology remains uncertain. The Charter prohibits only reproduc-

tive cloning. However, there is neither an authorisation nor prohibition of any

other forms of cloning.

Chapter Two, en freedoms, is generally unproblematic. The rights to liberty
and security, to privacy, the right to marry, and freedom of conscience, expres-
sion and assembly are familiar from international rreaties including the ECHR.
The social and ecconamic rights included here involve the right to education, the
right to work, the freedom to conduct a business and the right to property. We
have already highlighted the distinctions which have traditionally been placed
beaween civil and political rights and social and economic rights. Thus, for
example, the right to education, often considered as an economic and social
right, is provided in the UDHR (Article 26) and the International Covenant on

Fconomic, Social and Cultural Rights (Article 131 Tt is not provided for in the

| ETS 168; Sce L.A. Rekof, *Article 3" in G. Alfredsson and

B ETS 164 and Additional Protoco
A. Eide (eds), The Universal Declaration of Human Rights: A Common Standard of Achievement

{The Hague: Kluwer Law International) 1999, 89-101 at p. 98
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International Covenant on Civil and Political Rights. Similarly, the right to edu-
cation could not be established in the ECHR, although it was subsequently
grafted on to it by the first Protocol to the treaty.®8 It is, therefore, positive to
note the inclusion of civil, political, economic, social and culwural rights under
the umbrella of one human rights decument.

The idea of freedom also incorporates the right to asylum and protection

ainst removal, expulsion and extradition in certain circumstances. The right

ag
S_R?

to seck asylum has generated difficulties in international and domestic law
Although incorporated into Article 14 of the Universal Declaration of Human
Rights, its subsequent affirmation within human rights treaties has been prob-
lematic. International law has similarly shown great weakness in forbidding
expulsions and providing protection to individuals from extradition to States
where they are likely to face serious risks. Although the ECHR (Protocol 4,
Article 4) prohibits the collective expulsion of aliens, traditionally there has
been a reluctance to condemn expulsions. Two recent and useful standard-
setting norms aim to establish a more comprehensive regime protecting non-
nationals against arbitrary expulsions. First, the African Charter on Human
and Peoples’ Rights (AFCHPR).33 provides, in Article 12(5), that:

The mass expulsion of non-nationals shall be prohibited. Mass expulsion shall be

that which is aimed at national, racial, ethnic or religious groups.

The other provision, which has an application at the international level, is
incorporated in the Statute of the International Criminal Court,?? which, in its
definition of crimes against humanity includes deportation or the forcible
transfer of population.?® The Extradition and deportation of an individual has
already raised complex issues of cultural relativism, and the European Court of
IHuman Rights has had to deal with them in cases such as Soering v. UK?' and
Chahal v. UK.?2 Given that, under Title IV TEC, the Community is required to
agree joint asylum and immigration policies, the inclusion of the right to asy-
lum and protection against expulsion within the Charter could prove signifi-
cant. It might equally dilute some of the insensitivity shown by the provisions
of the recent European Union directive on the mutual recognition of decisions

%6 See Protocol 1 of ECHR, Article 2. See above Chapter 5.

%7 For an analysis by the International Court of Justice see the Asylint Case (Columbia v. Pers)
IC] Reports 1950, p. 266.

8 Adopted on 27 June 1981, Entered into force 21 Qctober 1986. QAU Doc. CABLEG/67/3
Rev. §, 21 LL.M (1982) 58. Sce below Chaprer 9.

# Seatute of the International Criminal Court, Rome, July 17 1998, A/CONE183/9; 37 ILM
(1998) 999.

W See Article 7{2)(d) Statuce of the International Criminal Court also see J.-M. 1 lenckaerts, Mass
Expulsion in Modern International Lawe and Practice (The Hague: Marunus Nijhoff Publishers)
1995,

M Socring v. United Kengdom, Judgment of 7 July 1989, Series A, No. 161.

92 Chabal v. United Kingdom, Judgment of 15 November 1996, 1996-V RJD 1831,
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on the expulsions of third country nationals; without substantial procedural
human rights scrutiny, this Directive is likely to prejudice the position of third
country nationals residing within the Union.”? Finally, within the section on
freedoms, the freedom of the arts and sciences, including academic freedom.
and the much-needed but much-disputed right to the proteciion of personal
data is incorporated under this heading.

Chapter Three is shorter and concerns equality. Article 21 prohibits dis-
crimination on a wide range of grounds in an explicitly non-exclusive list.
Further articles make more specific statements about cultural, religious and
linguistic diversity, and the cases of men and women, children, the elderly and
persons with disabilitics. These articles generally cover the ground of already
existing binding legislation, parcticularly the new Framework Directive dis-
cussed carlier, although the extension of the rights beyond the workplace is
significanc. It is noticeable, however, that while discrimination on grounds of
sexual orientation is prohibited under the general Article 21, na more specific
provisions on sexual orientation or transgendered people are included.
Equally, no provisions making a direct reference to minorities or MINoy
rights can be found. Given the recent upsurge in the issue of minority rights,
it is disappointing not to have a detailed article on the rights of ethnic and
religious minorities resident within the European Union.?*

Chaprer Four marks the point where more controversial material was
included. Rights relating o solidarity, which are in the main social rights,
were nor accepted as fundamental rights by all Member States. The ambitions
that some parties had for this chapter have not been realised, and the rights
contained within it are somewhat limited, Essentially, they cover workers’
rights, such as collective bargaining, health and safety and the right not to be
unfairly dismissed, which are already contained swithin Community law. A
number of the provisions contain references to the legal regimes of Member
States, and the principle of subsidiarity appears to have been firmly in the
forefront of the drafters’ minds. The rights to social security, health care and
consumer protection are couched in particularly broad terms. The extent 1o
which the jurisprudence of relevant provisions of the European Social Charter
and the ECHR will influence the developments of the rights contained within
this Chapier remains uncertain.

Chapter Five, on citizens' rghts, might again have been hoped to be signifi-
cant, wiven the criticisms that have heen made of the existing concept ot
Citizenship of the Union. However, it remains limited. The majority of the

riphts in Chapter Five are already contained within binding Community law:

9 Gue Coural Directive 200140/EC of 28 May 2001 on the Murual Recognition of Decisions
on the Expulsions of Third Country Nationals (O]1.149/34 28/05/2001).
"1 See below Chapter 11,
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wship rights of Arcticles 17-22 TEC (which, it is made clear, apply

the citizel
s of the Union) and the provisions concerning the right of access

only to citizen

to documents.
Finally, in Chapter Six, the rights to justice bring us back to familiar terri-

tory. Here we can find the right to a fair trial, the nght to a defence, the right
(o a proportionate penalty and the right not to be tried twice for the same
offence. The rights contained in this Chapter are alceady a firmly established
part of the I[nternational Criminal justice system. The ECHR covers such
rights as the right to fair wrial in considerable detail and the European
Commission and Court on Human Rights have built substanual jurisprudence
on the subject over the last five decades.

Chapter Seven represents a very important part of the Charter. [t not only
provides the level of protection burt also explains the scope of the Charter
tights. According to Article S1(1):

The provisions of this Charter are addressed to the institutions and bodices of the

Union with duc regard far the principle of subsidiarity and to the Member States

only when they are implementing Union law. They shall therefore respect the

rights, observe the principles and pramote the application thereof in accordance

with their respective powers.

In relation to the level and sphere of protection it is reassuring that the
Charter adopts a wider and all-embracing approach. Thus, according to
Article 53:
Mothing in this Charter shall be intecpreted as restricting or adversely affecting
hunan rights and fundamental freedoms as recognised, in their respective fields of
application, by Union law and international law and by international agreements
to which the Union, the Community os all the Member States are party, including
the European Convention for the Protection of Human Rights and Fundamental

Freedams, and by the Member States’ constitutions,

The question of the enforceability or otherwise of the Charter” was a
particular subject of discussion. Given the fact that the Court of Justice main-
tains a power to enforce human rights against Member States and institutions,
it might be thought that a non-binding Charter would be impracticable.”?
However, a number of Member States {notably, but not exclusively, the UK)
objected to the Charter having any binding status at all, despite the limited
scope of Article 51. More fundamental, however, was the concern as 10 the
symbolic power which a binding Charter would have as a part of a putative
FU constitution and as a claim to EU sovereignty. At the Nice Conference,
where concerns of national interest and political horse-trading reigned

95§ Tredman, C. McCrudden and M. Freed'snd, *An EU Charter of Fundamental Rights” Paehlic
Lare (2000) 178 at p. 185,
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supreme, anything having the potential to decrease the power of Member
Srates was not likely to meet with much success.

The Chatter, therefore, remains purely declaratory and, in theory at least,
of purely political import. It was, however, drafted with the idea in mind that
it could, at some point in the future, become binding.”® Further, despite the
intentions of the Member States, the existing competence of the Union and of
the Court of Justice raises the possibility that the provisions will have some
legal impact. That possibility looked very real when, in his opinion in Casc
173/99 BECTU v. Secretary of State for Trade and Industry,”” Advocate-
General Tizzano made explicit reference to Article 31(2) of the Charter, which
qtates that workers have the right to paid annual leave. He fucther argued
that, while the Charter is not itself binding, the statement of existing rights
which it constitutes cannot be ignored in cases concerned with the nature and
sco,  of a fundamental right claborated in other, binding Community legisla-
tion. In cases such as the BECTU case, where the precise scope and applica-
tion of the right is in dispute, the Charter is intended to serve as a substantive
point of reference. This wide-ranging approach was, however, rejected by the
Court of Justice. In its decision of 26 June 2001, the Courr referred only to
the 1989 Community Charter of the Fundamental Social Rights of Workers,
and stated that the right to paid annual leave was “a particularly important
srinciple of Community social law” rather than, as Tizzano A-G had argued,
1 fundamental social right.?% In a second case concerning the interpretation of
the Working Time Iirective, the same Advocate-General supgested that it was
possible that that Directive itself could be challenged for infringing a funda-
mental social right.”? [t may, however, be significant that he argued that such
a challenge would fail, and, in the light of the Court’s decision in the BECTU
case, it is unlikely that such an argument would succeed at present.

This role of the Charter is likely to be extended. In its human rights jurs
diction, while the Court of Justice may continue 10 claind the right to search
national constitutional traditions for specific rights, the Charter may supersede
the ECHR as the principal point of reference for deciding what rights are to
be protected. In this contexr, the weakness of a non-binding Charter can be
seen. The Court of Justice maintains its right to review on human rights

* See, in particular, the speech of Roman IHerroe. annexed ta the repore of the first meeting

ol the Convention held on 1711011999 (CHART WE 4105/000 swhere he stated that “we should

constanty keep the abjectve in mind that -he Charter which we are drafting must ane day, in the

qot too distant future, beoome legally hindimg™

" Broadeasting, Entertainment, Cinienatograplic and Theatre Union (BECTU) v Secretary of
State for Trade and lndustry, Case C-173199, Preliminary Ruling, 8 February 2001,

R fon the application of Broadeasting, Entertapmment, Cinenmatographie and Theatre Unron)
v Secretury of State for Trade and Industry, Case C-17399 [2001] 3 CML.R. 7.

“ & Bowden and Others v. Tuffuells Parcels Express Lid, Case C-133/00, opinion delivered on

8 May 2001,
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grounds, and will make use of the Charter in doing that, but it also maintains
the right to depart from the Charter if it so chooses. In a similar vein, while
the Charter can be referred to in the context of the broader human rights
dimension referred to above, ' it does not bind the Union, which can either
ignore rights contained within the Charter or enforce rights not contained

therein.

Critical comments

The non-binding and unenforceable nature of the Charter is one aspect which
has given rise (o critcism. Weiler calls a non-binding Charter ‘a symbol of
European impotence and refusal to take rights scriously.”!%! The existence of
a non-binding Charter does not add significantly to existing protection (apart,
perchaps, from those substantive rights which are recognised within the
Charter but not within the ECHR and which may be. used by the Court of
Justice in the excrcise of its power of review). It may also be taken by critics
as yet another vacuous declaration of enumerated rights. While the
Convention claimed that the Charter was drafted in the hope that it would
become binding, much of it is drafted in grand, abstract and general terms
(chis is particularly noticeable in the solidarity provisions). Weiler argues that
4 commitment to human rights protection within the 1U requires not yet
another Declaration of Fundamental Rights, but the claboration of a human
rights policy, complete with a Commissioner, a staff and a budget, which is
committed to searching out and facilitating the punishment of human rights
violations.

These criticisms have to be taken on board. The non-binding nature of the
Charter suggests that it is intended to be nothing more than a statement of
principle, albeit the first statement of principle on human rights made by EU
Member States in that capacity. Having said that, there are nevertheless posi-
tive features in the Charter. The breadth of the rights in the document and the
inclusion of social and economic as well as civil and political rights is to be
applauded. It is extremely encouraging to note the inclusion of a number of
novel rights, which presumably have been incorporated as a response to new
challenges from globalisation and more technology. The Charter also covers
some of the more difficult areas. The inclusion of, for example, a right to asy-
lum is also potentially helpful. However, a number of nettles have not been
grasped, and some significant omissions have aleeady been alluded to.

100 [ndeed, even belore the Charter was ofticially adopted by the Convention, its provisions
were referred to in the report of the “Three Wise Men® on the EU's sanctions against Austria
(September 2001),

101§ Weiler, ‘Does the European Union Truly Need a Charter of Rights' 6 European Law Joxrnal
(2000) 96.
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It is to be hoped that the Court of Justice will take the opportunity to make
full use of the Charter within its existing jurisdiction. Nevertheless, the failure
of the Member States to extend the scope of human rights protection within,
and by, the EU is regrettable. Whether the hope of the Convention, that the
Charter will at some point in the not too distant future become binding, will
be realised remains to be seen. The Charter may yet prove to be the first step
along the long road towards really elfective human rights protection within
Europe, or it may remain an interesting but ultimately roothless document.

THE QSCE!92

The Organisation for Security and Cooperatien in Europe (OSCE) is similar
in nature to the European Union in the sense that both intergovernmental
organisations, while not designed for promoting human rights per se, have
nevertheless become involved with the subject at the European level. There
are, however, significant differences between the OSCE and both the EU and
Council of Europe. The OSCE is not a legal body and, unlike the EU and the
Council of Europe, its foundations have not been laid on legally binding
teeaties. '3 The principles that emerge from the OSCE process are commit-
ments as opposed to legal rights and obligations. This means that unlike
treaties these commitments cannot, as such, be incorperated into domestic
law and national courts are unable to rely upon these principles. Despite the
absence of a legally binding regime, the OSCE has been highly successful; it is
arguably the non-binding character of the regime which encouraged States
such the former Soviet Union to accepr the fundamental principles of the

organisation.!?*

The OSCE, which prior to 1 January 1995 was known as the Conference
on the Security and Cooperation in Europe (CSCE), represents the largest
regional security organisation in the world. It has §5 participating States from
Furope, Central Asia and North America and is engaged initer alia in early

102 R Brerr, 'Human Rights and the OSCE' 18 HR() (1996) 668; Robertson and Mernlls, above
n. 1, ac pp. 179-190; P. Sands and P. Klein, Howett's Laww of International Institutions, Sth edn
(London: Sweet and Maxwell) 2001, pp. 199-201; Van Dijk, “The Final Act of Helsinki-Basis for
a4 Pan-European System™ 11 NYIL (1980) 97; AL Bloed (ed.), From Helsinkj to Vienmi: Basie
Daocuments aof the Helsinki Process (Dordrecht: Martinus Nijhoff Publishers in cooperation with
the Europa Instituur, Utrecht) 1990; hipfwswwosce.ong,

9% Bretr, above n, 102, at p. 671,
" Brew correctly makes the poine thar *[T] hould not be forgotren that the Helsinki Final Aa

cather than the International Covenant on Civil and Political Rights (to which the Sovict Union
was also a party and which came into force at abour the same time) was the basis [or the human
tiphts groups that sprang up in the USSR itself as well as in Central Europe. Participating States
were able to reach agreement on the Helsinki Final Act prec isely because it would not be a legally
binding document. The pursuit of legal rigour may sometimes be less useful 1o the cause of human
rights in practice than political compromise”. Brett, above n. 102, at pp. 676-677.

Lo -
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warnings, the prevention of conflicts and rchabilitation after a conflict has
taken place. The development of the organisation can be broken down into
two phases. The first period corresponds roughly to 1973-1990 which
ceflected tensions - through to increasing detente between the West and
Lastern Lurope. The second phase, since 1990, has witnessed the breakdown
of the Sovier Union and the Warsaw Pacc and considerable institutional devel-
opment of the organisation.

“The initial developments of the organisation are rooted in the Conference
on Security and Cooperation in Helsinki. The Conference, which began in
1973 with 33 participant States, including the United States and Canada, con-
cluded in 1975 with the adoption of the Helsinki Final Act'® and comprises
four parts often referred to as ‘baskets'. ‘Basket I' relates to questions con-
cerning security in Lurope: ‘Basket 1" is concerned with cconomic issues;
‘Basker 111" addresses humanitarian and other issues; and ‘Basket IV deals
with the follow-up process after the Conference. The Final Act as such is not
a document dedicated to human rights, although ‘Basker I’ does contain
important references to human rights. Principle VIl ‘Basket I' is entitled
‘Respect for human rights and fundamental freedoms, including freedom of
thought. conscience, religion or beliel". This principle represents a commit-
ment by the participating States to respect human rights, which include free-
dom of religion without distinctions as to race, sex, language etc. Principle VII
4lso contains an understanding that the participatory States

will promote and encourage the effective exercise of civil, polinical, cConomic,
social, cultural and ather rights and freedoms all of which derive from the inherent
dipnity of the human person and are essential for his free and full development.!

According to Principle VIII, participating States are committed to respect-
ing cqual rights of peoples and their right to self-determination. ‘Basker I,
entitled *Cooperation in humanitarian and other ficlds’, is of considerable
relevance.'97 Tt considers such issucs as reunification of families'®® and mar-
riages between citizens of different States,'®? travel for personal and profes-
sional reasons,’'® transfrontier information'"" and flows and cooperation in

"3 Conference and Security and Cooperation in Europe: Final Act (Helsinki Accord) 1 August,
1975, 14 1LM (1975) 1292. The agreement 15 often referred 1o as the Helsinki Accords. See
Russell (1976) AJIL 242; A. Blocd and P Van Dijk (eds), Essays on Human Rights in the Helsinke
Process (Dordrecht: Marunus Nihoff Publishers) 1383; T. Buergeathal, *The C5CE Rights
Svstem’ 23 George Washington Joternal of International Law and Economics (1991-1992y 333.
b Pranaple VIL

197 Pasker 1. For the text see L Brownlie (cd.), Buasic Documents on Human Rights, 3rd edn
(Oxford: Clarendon Press) 1992, pp. 428-447.

S Paca 1ib),
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19 Para Lie).
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culture and education.!!? The Helsinki Conference was followed by a number
of follow-up intergovernmental Conferences. These were held in Belgrade
(1977-78),'13 Madrid (1980-1983),"* Vienna (1986-1989)11% and Helsinki
(19923, 16

I'he second, more vibrant phase began with the conclusion of the Vienna
meeting of the CSCE conference. The Vienna Meeting, which had started in
November 1986 concluded in January 1989, The Concluding Document of
the Vienna Meeting represents a considerable advance on human righes issucs.
Such developments can be scen in the light of casing tensions between the
western and eastern Furopean States and a willingness to address the subject
of human rights within the Communist regimes. .

The Concluding Document deals with a range of issucs including, sccurity,
culture, trade, education and the environment. In relation to human rights,
the participating States agree to provide cffectuve exercise of human rights
guarantees and to establish provisions for cffective remedics. The Concluding
Document also aims to protect the freedom of teligion, freedom of movement
and the rights of national minorities. The Vienna Meeting added a significant
dimension to the human rights protection. It provided for a four-stage
monitoring process, for which it considers questions relating to the *human
dirnension”. The fourstage monitoring procedure is initiated by an exchange
of information on matters relating to human rights through diplomatic

channels. The second stage 1s conducted by holding bilateral meetings with

other participating States and requesting them to exchange questions on
human rights, In the third stage, any State may baing relevant cases to the
attention of other participating States. In the final stage participating States
mav broach the relevant issues at the Conference of Human Dimension as well
as at the CSCE follow-up meetings.

Further improvements (both in the substantive recognition of rights and the
procedures to implement these rights) were take place in subscquent
Documents, in particular the Copenhagen Document.!7 Within the
Document, participating States show a range of commitments which include

P12 Paras 3 and 4.

15 Sse Conference on Security and Cooperation in Europe: Concluding Document on the
Belgrade Meeting in Follow-up to the Conlerence 8 March 1977, Reprinted 17 LLM(1978) 4 14.
¢ Conference on Security and Cooperation in Furope: Concluding Document of the Madrid

won Meeting 9 Seprember 1983, Reprinted 22 1M (1983) 1395,
pe: Cancluding Document of the Vienna

See Conference on Securiry and Cooperation in Euro
Meeting 15 January 1989, Reprinted 28 LL.M. (198%) 331

1E See Conference on Security and Cooperation in Lurope: D
Helsinki Summit, 10 July 1992. Reprinted 31 LL.M. (1992) 1385,

N7 See Document of the Copenhagen Meeting of the Conference on the Human Dimension of
the Conference for Security and Cooperation in Lurope. Adopted by the CSCE at Copenhagen
29 June 1990, Reprinted 29 LL.M. 11990) 1305.

eclaration and Decisions from
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respect for the rule of law, justice and democracy.'' There is an affirmation
of fundamental rights and freedoms, freedom of expression,'!? right to asso-
ciation,'2 right of everyone to leave any country'2h and the right to peacefully
enjoy his property.'?2 A number of civil and political rights (for example, the
prohibition of torture and capital punishment) are also reaffirmed. The
Copenhagen Document shows a particular interest in the position of national
minoritics. Although the document is reluctant to define minorities it never-
theless emphasises linguistic, cultural and religious rights. In relation to imple-
mentation, the Copenhagen Document tightens up the mechanism by
providing specific deadlines within which participating States arc to act. In
addition the participating States:

Examined practical proposals for new measures aimed at improving the imple-
mentation of the commitments relating to the human dimension of the CSCE. In
this regard, they considered proposals celated to the sending of observers to exam-

ine situations and specific cascs, the appointment of rapporteurs to investigate and

suggest appropriate solutions ...'%}

A number of these proposals (such as the provisions for on-site investipations
by independent experts) have been given effect.’™ The use of independent
experts was the first step towards involvement of what was previously a purely
intergovernmental procedure. The procedure was invoked by the United
Kingdom on behalf of the **12” European Community States’ and the United
States in support of investigating attacks on unarmed civilians in Croatia and
Bosnia and has also been used by several eastern European, States.'?s Other
procedures have also been introduced such as the biennial review meeting with
the autharity to draw attention to violations of human rights.

The Copenhagen Document was followed by the Paris Charter for a New
Europe (the Paris Charter) in 1990.126 The adoption of the Charter was also
accompanied by a number of institutional and structural changes. The Paris
Charter has led to the creation of the posts of Secretary General and the High
Commissioner for National Minorities. It also sct up a schedule of meetings,
which have led to further developments in the field of human rights. In

18 See [(1){2){5.1).

19 See 11(9.1).

120 See 11(9.3).

121 ‘SeedI{.5)-

122 S [LEB):

Copenhagen Document para 43.

124 §ep Conference on Security and Cooperation in Europe: Dovument of the Moscow Meeung
on the Human Dimension, Emphasizing Respect for Hluman Rights, Pluralistic Democracy, the
Rule of Law, and Procedures for Fact-Finding, 3 October 1991 (reprinted 30 ILM (1991)1670).
115 See Bretr, above n. 102, at p. 682,

126 Gee Conlerence on Security and Cooperation in Europe adopted at Paris, 21 November 1990.
Reprinted 30 ILM (1991)130.
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subsequent years further institutional and procedural developments have
taken place. The Office for Demacratic Institutions of Human Rights
{ODILIR), cstablished mitially to monitor elections, was given the mandate
to provide informanon on the implementation of human rights within the
participating States. ODIHR also maintains a list of experts who can be used
for mediation, fact-finding and conciliation purposes. An indiwvidual/group
complaints mechanism has also been initiated through the contact point in
the ODIFIR for issues concerning, for example the Roma or the Sinti.

The fourth follow-up meeting was held 1 1992 in elsinki, in a politically
The break-up of the Soviet Union and the civil war

transformed environment.
sing concerns not only over security issues but

in Yupgoslavia had raised increa
also on the human nghts front. These issucs were addressed in the concluding
Docament. In this Document minority and groups rights are given a distinct
recognition and the scope of domestic jurisdiction further curtailed 10 so far

as the protection of human rights is concerned. The Helsinki Document also

cstablished the post of High Commissioner an National Minorities with the
ing pressure on States o improve their individual

primary objective of bring
have already noted, at the begin-

And collective group rights record V7 As we
ning of 1995 the Conference, in the lipht ot its achievement, reformed jtself to
be recognised as an Organisation. Subsegquent summits in Lisbon (December
19904) and Istanbul (November 1999) have led o the adoption of Declarations

and Charters on the Security in lurope.

I Tuman rights invelvement through visits

As noted above, human rights protection was not envisaged as a primary func-
tion of the work of the CSCE. The past decade has scen a remarkable trans-
formation in the role of the organisation. In this repard a number of procedures
Lave already been referred to, although some mechanisms need a further brief
survey. These include the short and long-term visits. In relation to the short-
term visits, the OSCE sends a mission to a country Lo conduct a survey and to

report back to the OSCE. Long-term visits arc intended to monitor the human

rights situation in a country over a period of time. These visits are conducted
by around eight individuals nominated by the OSCE and the visit lasts for up

b 5 ) i
Lo six months. A number of missions have been conducted including those in

Georpia, Estoma, Moldova, Latvia, Tajikistan, Ukraine and Chechnya.

127 G CSCE Helsinki Decisions 35 LL.M. (1992} 1345; A. de Zayas, “The lnternational Judcial
Protection of Peoples and Minorities” in C. Brolmann, R. Lefeber and M. Zieck, (cds), Peoprles
and Minorities in International Law (Dordrechr: \artinus Nijhoff Publishers) 1993, 253-287 a1
p. 282; A Bloed, "The OSCE and the Issue of National Minorities” in A. Philiips and A. Itosas
(eds), Universal Miorty Rights ('ﬁnknh\im_ Landon: Abo Akademi University Institute [or
Fluman Rights, Minonty Rights Group {International)) 1995, pp- 77-86.
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High Commissioner for National Minoritics

One of the most complex problems confronting the CSCE was the subject of
minority rights, particularly within Central and Fastern Europe. The difficul-
ties in addressing the issue of group rights are dealc with in subscquent chap-
ters. Suffice it to note that within the United Nations and European human
rights system collective group rights are accorded only very limited recogni-
tion. The disintegration of the Soviet Union, and the escalation of civil wars
in many parts of central and eastern Lurope, reinvigorated the subject. In
order to deal with the situation in 1992, the CSCE established the High
Commissioner for National Minorities (HCNM). The primary responsibility
of the HCNM is conflict prevention. The HCNM is a person of ‘eminent
international personality ... from whom an impartial performance of the
function may be expected’.'?® The HCNM is appointed for a three-year term
which is renewable once.'?? Since his appointment, the HCNM has done a
commendable task not only in attempting to resolve disputes but has also been
instrumental in easing ethnic, racial and religious tensions in many parts of
central and castern Europe. With the involvement of American and British
forces in Afghanistan, and highly volatile situation developing in States
bordering Afghanistan, it would appear that the HCNM's role may well

remain critical in the near futore.

CONCLUSIONS

This chapter has analysed the position of three different institutions, all vper-
ating in the field of human rights. The comparisons between the work of the
ESC and the EU produce interesting resulis. Since its establishment, the ESC
has been operational with an insufficiently effective system of implementation.
weale biave heen put forward to make the system more effecrive.
Firet, to establish a Furopean Court of Social kigiis (2long similar lines to the
European Court of Human Rights) and, second, to add the rights of the ESC
in the form of an additional protocol to the ECHR. Both these proposals have
failed to command serious consideration by the Council of Europe. Over the
years some positive developments have taken place to improve the implemen-
tation mechanism of the ESC through the introduction of a collective com-
plaints procedure. However, judging from the record of the past foroy vears,
it remains clear that much needs to be done. A more serious threat to the ES(:

IWu e

is that it remains undervalued and largely unknown even among European
lawvers. By way of contrast to the ESC, the EU represents a well established
and effective organisation. The growth and expansion of the sphere of the
2% See Helsinki Summir, July 1992 above n. 127 (Helsinki) Decision 8.

129 Ibid. Decision 9.
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Union in arcas affecting economig, social and cultural rights is making it dit-
ficult to sustain a largely benign human rights treaty such as the ESC.

The development of the OSCL from a purely security organisation to an
I is actively engaged in the promotion and protection of human

entity whic
The OSCE has set up a number of institutions,

rights has to be welcomed.
which have, in a short time proved their worth. A key institution is the
FICNM who has raised major sccurity concerns and has engaged in dispute
resolution and highlighted major problems faced by minority groups of the
region. Given recent political events at the turn of the century, the THTCNM will
continue to have an important role. The lawlessness in some of the territories
of eastern Europe provides a safe-haven for terrorist organisations to operate

from; in the twenty-first century, the FICNM as welt as the OSCE will have 10

confront the issue of terrorism direetly.30

1% For [urther consideration of the subject of terrorisnt in imernational human rights law, see

below Chaprer 16.



