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sniCLil, t'COtttitflIC and cultural ri Its. '1 his ri:cogFtItIOtt is p'nt ti \arytnP

ilcirccS iii all the major itutnirri ti phts tinsit onis'nIts. A' ccc iiasc already noti'd
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the UI )H R 3 affirms the exis tence of thc tli tee generations of rights. 4 -File

ICCPR also retains as its primary Article the right to self-determination,

which is a collective right, the right of peoples.-' it also contains articles on

equal protection of the law (Article 26), right to freedom of association

(Article 22(1)), right to life (Article 6(1)) and rights of minorities including

their cultural rights (Article 27). Similarly other international and regional

hunia ii rights instruments reiterate thc Overlap hCtwecn social, economic and

cultural rights, and civil and political rights. Regioniil human rights treaties

primarily represented by the ECF hR, 6 the American Convention on I luiltan

Rights (ACHR), 7 and the AFCI IPR 1 indulge in various ways to protect social,

economic and cultural rights, while retaining a focus on civil and political

rights.

ARGUMENTS OVER THE' SUPERIORITY OF RIGHTS

Notwithstanding this interaction, there have been divisions over the status

economic, social and cultural rights. A variety of arguments continue to be put
forward asserting the superiority of civil and political rights. Civil and polit-

ical rights are advocated as being more important since they arguably form a

critical basis for protecting human rights- 9	assun	 niptin of thue speriorityThis 

of civil and political rights has, as Leckie notes, led to gross violations and

neglect of ecoitonnic and social rights, lie notes:

when pcplc die of hunger or thirst, or svliern thousands of nubaim poor and m ur.il

dwellers are ev:crcd from thcir houmes, the world still tencls to hl.int: nameless eco-

nomic or 'developmental' forces, or tine simple inevitability of litiman deprivation,

before placing liability at the doorstep of the state. Worse yet, societies insrcas-
ingly blame victims of such violations for creating their uwil dismal fates, and in
some countries, they are even characterized as criminals on this basis alone-0

Attached to the assumption of the superiority of civil and political rights is

the claim thu these rights i'stablisli inimcchatc binding obligations, vhmcruas

10 De(ember, I 945', UN CA Res. 217 All)!), UN Doe. ,V8 tO rn 71 1948).
Sec above Chapter 3.
Adopted it New York, 16 Dcecmmml 'er, 1966. Entered into force 23 l.rrcli 1976. GA Rc.

2200,\ (XXIr UN Doe. 1V6316 (1966) 999 tJ.N.1.S. 171; 6 l.L.s!, (1967) 368.
6 Signed at Rome. 4 November 1950. )rrncrcd nun firer S Septemmiher 953. 213 U.N. F.S. 27!;

gilcd
E.T.S. 5.

.0 Sin Jiw. 22 November 1269. Friteted iwo lorce 16 July 1978. 114-1 U.N:1.S 123

I S. No.36, O.A.S. (111. Re,:. OE.-VSrr.t JV/i 1.23, joe. rev, (I 1)79):9 11.\i.(1970) (73.

Adnptcd in 27 )iuimi 1961. [nletcl inro hoer 21 Orinlcr 1%6. (i.\U Die. (A1y1I-c.,/6;!;

Rev. 5, 21 I.L.M. 1962) 55.
S. heckle. '.\mmmher Step Towards tumdivis)ility: Identifying the Key Fe,rrumri 	 of Vuuilaticius Of

F.comnormk• , Si_li) and Cultiur.il Rights 20 J1RQ (1996) Si at p. 62.
Ibid.
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M laiigtt;ihe of social and ccoitoiiIC ritlitS largely represents tinder takings of

a prot', reSSiVC naturc.
11 'ltrnitrcSi;ive acliicvcinent ' is thus described as the

li:ich 1 dit of 1CLSGR.

A 
view vety cons:iiiiils livid by euttitnictitatnrs arid Site repren iititivcs is

that in order to ensure civil and poh l kal ritlitS, govir ittetts are required to

ahcrain loin certain actisir its (for exatnpk not to condw 
bribe ur to depive

people of their libert y ). In comparison,CCoitoiiit, social arid cultural rights arc

believed to require a St,rtc's iitCrVciltiOU and nItC therefore Sect, as positive

ights. \Vhile in souse jtisiII1CC his d i stinction can he Ii k out, in other cases

Oil protecting civil and politial rights, .ctive State action is dfinitcly

vrpiiid. 13
 Accoci;ocd with this point is the claim that civil and political rights

.HC ClSicr to cnIorce and iriiplciilcnt SinCC rIte cost ntqrlcatIIIi	
arc riot Sr,

fiL ant. Inr t hierin, rc. it is airicd that eo'tni'tic, social and criltrirl rights

i lh.iti.ins arc nitich nnorc difficult: to mlpliineiit since the y rvrlrabil ciigcriilc lo

()II 
tIe ecotroiiic stiengrh of the State in qiitstiOn. Whi le it is tine iNst sonic

C5OIliiIiliC 
and social ohlnat ions (for CXitit1l)', to provide cNeryone with a

drcerii standard of Irving, to cibsitre that no onc IS lsintgr Or in;; rt;plcedi

rcp:csciit substantial citi;itttittirCiItS, fulfilling natty of the 
c's] and political

rights cmi he cquaIl\ oi;ernils. Ihtirs, for example, satisfying all die various

aspects of tIre right i ll I; trial can he very dcirianrinig fnaflCi,tl:'.

'I hose advocating siferiority of civil and political rights perot te lift

circcs in ;Ipf0OCh1 within thu s t ihstaiilivc proviSiolis IS Well as iii the tncastlri's

of in i phciiitntatioti \\'c hire alread y notcd the approach adopted in ]CCPI&

	

s'ir jt
e (irahitig with civil arid political rpIttS. Coritiast these provisbotis with 	 -

those of lClSCI(. \\lrcrc i s the ICCPI( relics on art anthioritatitc ternrtriolog:r/

snehi as 'everyone has the right', 'no one shall he', and has provided deitriti
' e

rights, the ICFSCR relics nit imprecise tcinrntology; the usage of such ti-tins as

rcccugnilioti ;noiia lrl
y iiakrs it more difficult to regard tile rights as leg;ihly

r i i1o1Cihh. 1 lie lCLS(l	 bits also been	 iiciscd for adv:incing relatively

	

ulcI	 p ( 1)5.	 trr5rS	 Iccu irrilC Soriul ili j (,ilorrrl }5H	 it

1 hitl	 turIO ci t. Mcroo 	 diner it. i, an pp	 10-212.

I. AIsrot arid C Qii)riui. 'ihc Nuuu;c arid Sotltc of Srat	 larnirs Oiiti i vtrioiis	 CI

l,rvitrstwriti Covcuunit our I	 r:;itilir, Socutl auid Ciiluiii.iI ISiglos 9 ll)i (1957) 156 at p 171

\ctrriiiiig to Itidensiri aird 1I;rrts, I t is tItus quIte clout rh:tt diii is ssdiit is known as a 1-1,1

nni,iiitii.11 conseinioti that is to say, in tInes hot set orii lights	 :155	 tSr) I1I

iiiupleiocrit ittnitredisrtly bitt raiSe; lists srarsiluds whil 11 
t hey tt;rdcrtskr ri	 ioriirS and wli1Ji

hey pledge to SCCUIC	
to tie greaTest c.\trun possible, to slag icz:rsl to their

t
reoure' A.H. Rolicititiri and J C. Ntcrrills, 1 tituuraur giy/;ir g ut the World. An liirodiiciion to t/lt

AttiC 01 J,iterntiiour,il Protection n/I lituirrir I<rghts, lilt cdii (Manchester. Stinchester Uiiivcu sIt)

IL) 0) 1996,  at P 270; also see D. Ms ( ; old risk, ii; C 1(11 "ir ' i ROB Ccurn,rrittte. Its P tile i,r tic

Dei , cInpment of tine InUernrtt01i1! CiiuCtt.r'tt	 ui Ciri! a'1 lotiOn) RigI;tS (Os f iat Cl ,rcn!iirt

Press) 1991, p	 11-13. G. \'.uui lt;reucii, 'Ctiiiulnaniig (lull) lii roy—I liar Rirliri .\rL;Cl-

It I!t) i ) (1999) (SO it p ( St.
It	 hertluatit, alrisc ri. 1, ut 1).St.
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novel claims as 'rights'. Commentators have doubted thc existence of such

economic 'rights' as the 'right to food'.
The apparently weak and vague nature of the provisions contained within

the [CESCR has led sonic critics to qutieson whcthcr the treaty provides for

legally binding and enforceable rights. Although not completely accurate, there

is a measure of truth in the views of these critics. As we shall analyse in the

course of this chapter, tltc impleinentatiotl mechanisms applicable to the ICE-

SCR are much weaker than ihose of the ICCPR and the system, unlike that of

the ICCI'R, does not have art inter-State or 111 d i viduak complaints procedure.

GENERAL NATURE OF OBLIGATIONS: PROGRESSIVE

REALISATION 01 : RIGHTS

lii Article 2 of the Covenant the nature of the obligations undertaken by

States parties is spelled out. According to Article 2 (I):

Each Stare Party to the present Covenant undertakes to take steps, individually
and through international assistance and'co-operation, cspciaahly economic and
technical, to the maximum of its available resources, with ,i view to achieving pro-
gressively the full realisation of the rights recognised iii mIte present Covenant by
all appropriate means, including particularly the adoption of legislative measure

Sonic commentators dotilst svhetlrcr the Covenant imposes obligations carry

ing inuisiciliare legal affect. 1 he matter has been controversial, although the

cnrrcct view appears to b that the Article :im:poscs legal ohhigitioiis that ate

required to be given itm:incdiate legal affect b y the State party concerned. Thus

according to the I.i;uburg Principles: 5

I t h ire obligation 'to achieve progressively the full rc,mliation of the rights' requires
States parties to move as expeditiously as possnhle towards the realisation of the
rights. Under no circumstances shill this be interpreted as implying for States the
right no defer indefinitely ellomts to cnsumc full realiadoni. (in the contrary all
States parties have the obligation to begin immediately to take steps to fulfil their

obligations under the Covcnati t.

H R.L.Riad. 'The Right to Food 70 iiiu,i Law Reinciu 19S5) 1279. Cf. G.J.H. Van I loof, Ihc
I cg.il N.mniire of [cittQrnic, 5oial and Cultural Riehns: .\ Rebuttil of Sonic Fr.idinlo mI \'ieis it,

P. -\lsrorm immd K Ti,iiij5evk tedst, The Right ii) iOdi I5000n: 2.l.irtinus Ni j Imoff Publishers)

1 990,	 97-110.

These priliciples mepiescilt :iiidciIries oim the inipleiiielit.inloni of the Covrmi.iimn. Tbe i.uiilii'rç

n/c' /,iip/çiiriiii u/("n/ the 1;iimr;i.Ui ' i,iI Cri ,i.,U on Im,,,o',i,c .Soc .11 fl ' icl (ThPiir,ij

Ro;/:, UN [(TOR lCcs. ( . nikcii wi	 !imrn.imi ilii:/n. I il 	 ,s , .\ gcid.i l:em:i S, UN

}JCN. i/I 9Si1l 7Aiiiicx (1987), reprinted as lime I iiolomrg l'riici / ile5 on die fill plerneiit.iiion of he

ntern.iniortal Cmivciiaiit on Econoiiiic, Social and Cultural Rights' 9 HRQ (1987) 122.

I 101111 rg 'iiiicipe6, prillOPIC 2) See .ilso the S(,ifi,'rc'it to the Coi " ;i(tec On Fcri,rii,,;rc. Sam it!

.tod C,d,r,I R ights 	 y B. C. Ri 1 cli .i ran, [) c j , kny It g Ii Co iiini is rot err 1 IC ESC It, 251[h Sess.

23 April 2001.
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]liesc obligations, hosvc v c r, are hnutcd to 'taking StCpS ' with a 1 , ew 1('

'.:r hicvin', progiessivelY th e full rcaltsat ion of the rights' that are recognised in

he treaty. It 15 iiitercsiil\g to [tote the ot1tI ;istiilg proVisions
 of ICCI5 R wInch

tIose nit otsltgatm't or: States to 'respect iid t	 CEltiC. llt	 tilts tSlOfls cit
nil
Article 2(1 have b-en further explored by the Cicintlsittcc'S (citeIal (co1u1tCt1i

2, paoil the Nature of State Parties Obligation (ArticlC 	
in I) svliete the

Co it iitiittec notes 'w	 Covenant provides lot progteSsiVC i eahis,itioil and
hile the 

,sr k i sosvlcdgCS the cotistralitS due to the limits of availabk 
i cs ones, it aiso

it:tposes vnrious obhigatiottS which are of inttitcdtate effect'. t7 The (otnniittee

its CI111Jh1SiSCd that ( , ccii itt sjtiiattotls where there arc i nndeclatC rCSotiR cc.

the obligntin reiti9itts On t
i
le State party to ti) to ensiliC tltc Cub) itlCltt of

r 
\
 ht s - Is

 I-p dative	 .it'c are rec 1 iiircd, they do iior repteselit the (111) itte.tt)

0 ensuring plCittettt1t100 and it is a hatter or the State cotucoird 
t :

detci tuttle \ latever ntCn!i (1gishati'e or o
t herwise) would he required to pro-

vide the ights 0tatticd within the Covenant. lii its third (etleral (luittittCtO.

the Coniuti it tee observed that the phrase

to' all appropri.ttc fl7tiS' [101St tic givC1i its lull and natural tlir,11101g ss'htiii cii

State pill) titliSt (leride for itself sshuicli tileatis are the nic:st ,s1iprOpii.I1C tiilti the

irctltnsi titers wit!: resp'Ct to each cu the rights. the ' i ro
turtatet e5 ' of tin'

means chosen wtfl nOt aisva v s be 5 lf-rvidciil. It is t herefute dcsii able that S:aics

parties reports should indicate tint unIv tile utieasttres that hiase hero taken bit

cotisidered to hue most 'appropriate' uttider the c t rcutnSt,ttiCCS I Io'.s'e'. er the ti!ttiU-

ate deteruitiltati1t as iii srI t he t a!! app	 in at" iiucasuteS have heen takett rcri'aito

for the Commit cc 1")niaLc. 9

Article 2(2) rcpres('tttS die crucial not: cI 
i scrintinatorY provision wti hut the

'uvettatit. Accordittg to this proviStott the lights contained withtitm the tteat

ate to he provided withtot 'ally discnimnitiatioti oil the basis of tare, Colour, sex,

ha t t t
ciagC, rehigio:i, political or other opititoit, itatioflal or social origin,

 plop-

s/	
shah be attalysing in thtc cotmuse of tltis stud",

erty, birth or other stain	 As we 
the ibm: of 11O1dictitiltt1att0n ittli rots the entirety of hutmsatt tights law. The

effec ti ve applicatiolt of a Itguitlr' of eu 1 ltahuiy at:1 11(111 dmscritnh:lat iout i pautiL ii

an1) itisportulni ill the context ol ctisurtng CCElOOltiiC, socIal and eStImutal rights

-I lie 
si0tiilicanee of this principle is underlined by Craven when lie notes'

It is set	 111(11 apparent 1 11.1t 1 tOitiOn of ec j ui7htl	 roil5 t iotipli the heart ol iltu:

(,ovcttaitt 'l'he Co'.ctiant assultiCs t he ercatietti or mtiuitttteitait(C of state usrlf,:mc

7 ICI:s( IS Gcmmcr,iI Coittittcttt 3, 1 but i\atIC	 Slates In: II'S O!,!i,tt:0'1' lAute	 2. p 1.1
[

t I

(;rncral (;onocult N ' 3 (14112/90) UN 
Doe. 1-11991123, Antues lit UN LSCOR, SIN' IN

	 ).

S4. parul 1.
iS UN Doe. 111991/23, pa3 ii.

9 ICESCR Gcnctai Cc,ttltticlii 3, al'o'e n 17,
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itiStitIltIOnS and social s;ilety nets (tar example the provision (A housing, food,

Clothing mid social security) and is such is openly rcdistrihutionist.°

States are required not only to provide de juTe equality, but are allowed to

introduce distinctions among various sections of the Ill in order to

ensure de facto cquality. ,\ccordingto one commentator the policy of affirmative

action has been sanctioned by the terminology of Article 2(1) 1tself. 2 ' Article 3

restates the fundamental requirement for equality of provision of the rights con-

tained ill the Covenant. Coninienting on this article, Principle 15 of the Limburg

Principle observes that (ljti the application of article 3 due regard should be paid

to the Dcclaratioii and Convention on the Elimination of All Forms of

Discrimination against Women and other relevant instruments and the activities

of (CEDAW) under the said Convention', 22 Article 4 provides for a general linti-

ration clause which is applicable to the substantive rights contained in Part Ill of

the treaty. Article S contains what can be termed as a 'saving clause' which in

effect states that treaty provisions cannot he used as a justification for the viola-

non of the rights either contained therein or already established elsewhere.23

SELF-DETERMINATION AND ECONOMIC AND SOCIAL

RIGHTS

Article I of the Covenant deals with the important right of self-dctcrnsination.

As noted earlier, the provision; within the Article are identical to those of

Article I in the ICCPR. 24 The analysis here svill focus oil those aspects of self-

dererniimation which are directly relevant to economic and social rights. The

right to sclf-detcrmiri.mtion, winch nicliidcs economic sclf-dcierniinaiion, has

been clearly established as -,I right in international law arid forms a part of the

norms of JUS cogefls. In conccptualising the econoouic and social dinicissions of

This right, it is important to mnentioti that the impetus for die development of a

legally binding right at sclf-dcrcrnui ia tion has come from;; the des eloping and the

socialist worlds. The trai'i1,x prdpcmrttoircs of the him man rights covenants con-

firm that a number of iicveloping States were at the forefront of incorporatnig

the right to econom i c self-determination. For these States, -,I cardinal aspect of

sd 
f-deicrnii nat ion was the right to permanent sovereignty over natural svcalth

and resources along isith a right to the nimioit,mlicamion of pioperiy.26

51 (TrIvcn ,mho'c it. I,	 r- 151.
iE,id.	 Is,	 I

-,	 I ii iil,u ro Pr I II	 p Irs. prillople -IS
mid Quinn, mimi	 it. 12, mm p . 192.

Sec above (ii 	 ci 1
21 On jim; rmid'm'a	 c:h.i;mmrr I. tar further discmmsciaim trim mime :i.,iiciims}'i' of self-

dercr,mij,m:,tim,mm with Jim; cn5rns see below Chprcr 12.
See M . N. Shame, !mzicrn.iou,ml inn, 4th edit (Camtihrmmhgc: Crormim; ['iit,hc.itim 'n) 1997, p.34
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/
jill  fir as ci:iJiiOflhiC sclfdCtCrlt1iItJU0ni IS 0ccrned, this position is cst,ih-

2licd svitliirt Atticle I of be Covenant. According to Article 1(1):

All 1'uplcs ace the right of sel(detc:rrurtatiOfl. b y roce of tLs: right they. Ii cclv

price their eCOiii)ttIIC ... (lCVCh)prflCiI1aiSfl PCOpICS tra y, for their mvii ends,

Ii rely dispose of their natural we.tlth and rCSOiirCCS without prr i ridtce o any

 arising no of iritcriratiollit ecOnOtl1i cOoperatioii, based mpon use 	 rui-

(Hplc of ttiirtrial heriefit, and i r i teriiittonul 1.1 s. Iii co case m.1y 1	 euplr he dTri5il

M ii S own mcairs of ssrbsisternr_e.

Article IN goes on to assert the point that

I )evrloping ouiittiCS \vitIr due rcgatsf to 111111 1,111 rights sun their tn.itloiial cc 

usury, may ilrteriuone to whit extent thC' Would { iiar.iuiree the Ciiu)uiItiIC rn);lrr

recognised iii the present (loveiui lit tO nOfl tiautOuials.

Ilie ideal of 1' critrancnt sovcreignt' and the right to exploit ttti0itlIY kise&l

it IIMIFscs has lid to s t ulustuortial coiutro\CrSiCS over the iSSUC of expropriation

::sl i rat i OtraliSiii0Ii of forcigit ptOj 5 rty. Developed States have insisted that

airy cxprripuiiui n n of foreign propert' OCCdS to (:oItipI	 scutli 'niiiiitiiiuti tour

nuitininia) sItu	 r t I S # and Inc based ( , it conlpeursatloll that is 'prompt, aulerluao

:n:r'l r11ectivn. 2
In contrast the deseloprisg countries advsnrcid tire so-callcd

'Ness' l t ntcco:itiotial	 Fcotictntie ()rr1r' 1 wIns I	 auntlsurrsnd an tuofetrired

discretion over natural rCSO1IICC S tticlntdrtu; a right to tt attu)tiillSatiott 2 I his

viSiOn of pet urratuent scsvereigttty user natural resources was evidenced in the

(harter of lcotioutsic Rights and Duties of States 
111 and the Declaration on

the Ectairl ishinreist of a New }.c000tniC ()cder. 3 ' The Drelaratioui oil tire:

istsh'lishuiieuit of a New Econotinic Order containS provisiotis asserting

sertttanettt sovereignty over tiatitrsil resourci	 Pam 4(2)(e) asserts the right to:

fill pentnaiteult suivs'reigflty of every State over its natural ecoitices and csOflOttilC

Selivitics. In order to safeguard time rcsotircec, each State is entitled to exercise

CuIC(tiVe control over than and thodr c dunitation svith nuraits suitable to its Own

atsituion, including the right to nanioruilicatiort or transfer of o\vnuerslilp to its

ritiortais, this right being nmtr expression of the full periui.uiscnt soveicigoty of the

Suite. No Stitr utray' he 51 icted to econrOuitrC, political or any other type of

coercioti to prevent the free and frill rxcreise of tins itialicnable right.

rI
Sc D.J.	 Iuk. cocn ir':! Alicn:t! ' i,. !,rt,uiiiil'u.l I .r:	 en!::	 n,e: Sweet and

Ma swell 1 99s, g.
Iserived ion a fruriniula (Irvis ' s try .1 forinici United Sn.ioc Secretary of Stats, Corilel) I trill, and

howlS turner aI r as tic 1 
trill (onniula (193S. aceordung to wInch no goonnuent is enisuled to

spro 1'riite pt site 1 sroperi y, (or svlratc'er j' r:rp	 wosr,	 ithout priuvnruoni for prompt, auheqtiitr and

cliecove paynnicnut t tiercln.ire Text in 32 AlL 09351, Su 1 :p 192.

29 See R. jeroruire c and A. Walls, Ofjsesn/;s'iun r I,ntr ' iaiiusnnJ Ciii, 91 Mn (I ado'. I oitginin)

1992, Vol. 1, p 17.
;in GARes 378I(XXIX) 14 1.L-ht. (19.$)
0 GA bee. 3201 S-Vt) 13 LL..S1. (19/1) 7 5.
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Article 25 of ICESCR, alongside the above mentioned provisions of Article

1, was deployed by the developing world to advance claims of economic sov-

ereignty and self-determination. According to Article 25, nothing ill ICE-

SCR shall be interpreted to impair 'the inherent right of all people to enjoy

and utilise fully and freely thcir natural wealth and resources'. 31 While sub-
stantial differences exist regarding a suitable agenda for economic reform, in

so far as the issues of expropriation are concerned the last two decades have

seen the traditional distinctions appear to blur. The developing States have

become more conscious of the value of foreign investment and have conic

round to the idea of providing guarantees of adequate compensation so as to

attract foreign investors. This eagerness to attract foreign investment has also

been influenced by the collapse of socialist planned economies, accompanied

by a growing recognition that expropriation and nationalisation of foreign

property is damaging for a continuing flow of foreign capital inVCSttiiCntS.

Having said that, the exact position on expropriation within iex lata is not

fully established 33 and the modern jurisprudence on arbitration awards for

nationalisation and expropriation of foreign property does not eradicate the

uncerta ill ties. 34

LYS1S OF THE STRUCTURE AND SUBSTANTIVE RIGHTS

The ICESCR was adopted at the same time as the ICCPR and entered into force

on 3 January 19716 . 	 i\ttcnipts to cst;slilish a complaints

17110 to ICCPK's first Optional Protocol) have, thus fir, been

unsucccssful/ The ICESCR is divided Into five parts. Part I (Article 1) dcals with

the right to self-determination. Pat t It (Articles 2—S) provides inlcr allis for the

general nature of States parties obligations; Part Ill (Articles 6—I5) provides for

specific substantive rim;lits; Pan IV provides for implementation; Part V provdcs

general provisions of a legal naturc9As we shall see, the Covenant is supplied

with an implctimetitarioti mntcch.siiimn. The body in charge of iItipicnct1tMup1 Is

called the Commit tee oil the Inte rtta don a I Covenant on Economic, Soial and

32 Sec Amncic 25,
Sec A.H. Quresli,, lnte,n:iiiorcil £j.:ormc Lu,' (London: Sorer and sl,w,fl) 1999. .t6: ci.

P. Nlal;siizuk, ,)kchurais ,\l:,jir,: lr,trvdrrcirsr,r to l,i(ern..u'nal lan,', 7th cdii london:
ltoudrdgc; 1997,  p. 237. Also icc J Rchisian, tsIinuc I'crsccn,'cs on liitcrnianonal (':n,ii::i

law' in .-\.t 1. QLircshi (ed.), J'cr5J'Ct:I (4 on Intrrneitioiiil liO 'riinnc lii,' 0 lie I (acne: kItns Cr
th y Inneinatioinl) 2002, pp 235-25S.

See in p,irnicsl.r the jurisprudciwe of he trait-United States Tribunal, M. liiirii.nurie rod
,\1. l'c]krripi.l, liking 1ropcnv in ihe Practice rat I ran United Scares Claims Trilirriril' 19 .\ 111.

ft 988) 53; A. Mmiri, lie f,,!crn,flhii is! La,sr of kxpropn.i Oo 'm i5 R dice rcsl i n the Work (r/ the

liar,- lJ,,ia',? 5(,,tes Claims Trib,,ri.il lDrirdreslii: S1;irni,i,is Ni1iuiI P1hl1slscrs) 1994.
s Adopted at New York, 16 Deceirber 1966. Entered into force  January 1976. GA (his. 2200,\

(XXI) UN Doc. 5V63 16 (1966) 993 U.N.T.S. 3 6 J.L.M. 11967) 360.
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Cultural Rights (the Comiiiittec). lii a( l o l it io ll to tire work of tire Cruiuiuttee, tire

)ttflSl)rdeflCC on rite SUbJCCt has jacCIt enhanced by ii iiLitfll)CL or Sources nlnd-

rig the I .iiuhurg Principles OTt the l ITij) leifletititttOii of (lie lFitCiiTatiOhlii Covenant

on i.cononitc, Social and Cultural Riglrns' and tire' Mairsinichi (,uidclrncs on

\'iukitions of LOitOITtIC, 
Social and Cultural Rigiuis.	 As their rcspectl\c triP's

rirdcate, these (locilnients antrCitiai( principles arid guideliures on tire Corrir'iuiion

rights and violations of these rights.
The Covenairt sets out the I011o\vutig s,ihst.rii' rights.

Article I
Article 6
Article 7
Article 8
,'rridc 9
Article 10

,\iti.slc 11

.Arirelc 12

s/..\rniclr 13

-'s rtieir' 14

ArniJe 15

1 he right to sell dctcr Mina tion
Tire right to work
l'hc right to ust and favouir:rblc cniiditioiO ol work
,I tic right to form trade riniolis ird tire right to siriki
11w right to social security, including social insurathc
lie right to ptOtC(tiOii and assistance to the family, rujuding special

rissiStaliri for nuonlierS and children
' I Ile right to an adequate sr,ind.rrd of Pvirrg including ndcqui.itc food,
Clothing arid housing, arid rurOiiilUOtiS iirijirnveulicilt of living

cuundri lulls
The ireful TO 

the crigrvullcnt of the highest arraiii:'h'ic standard of

piiysiaI and menial hcilrli
The right no education, primary education being compurlsr,r arid

avarlifriC to alt, arid	 crriu:iars arid iriaher eduucaiirri t 'crr:	 :Ciieruily

available. Adult ediic:riion to ire enenuurriged and nliiproieiri(uuiS to t)".

tirade to tIre custciii of schooling
Couripuukoty (tree of charge) primary education to he nitrodnccd

within two veris of acceptance of nhe (ican)
lire right to take r;ut in cnitural life arid to enjoy tire bcriclris of

Sciruii rile jriorrrCSS

I Tire right to work and tights of workers

/
Article 6 provides for (tic tight to work winch includes 'tire tight oler civone to

tire opportunity to gain Iris living hy work ssIrrcli he freel y 1i1 roses or accepts'

anh also states that I I, Stare 'will take ap1rropinatc steps to safeguard this

rreirt'. 1 lie right to snik i s ;l very sigiiulrcrriit right as, iii the words of Seigiu.rtt,

work represents ' an essential condition of roman -mii vival'. 5 ' 1 It is also protected

tr	 text ,,f the j.i:rrt'rrrnr l'rrrrn j ites prririnshied ri tiN D:.FJ N.4/t07/1	 All 	 x t1.,g

ri 9 NRc) i19$7i 122.
r	 Na,ikwa, C. Ftu liter irr.i:i arid S. t.ecNr, Connu:ii,nriir) no tire

Sec 2.1) NRc) 119991 691: \'.	 20 I IR(i\taairkht Giridcirrics nil Vrd utvnni of 1.eoniouuirc, SnraI and Critrirral RrghrtC 	
j99S) 705

0 Arucic 6(1).
p S i cgl i ar t , Tire I ur[rni	

/fs of inN,ni; fl	 1111o0hrnn (urn to tire jni(cinutirrrr.nI I Cr! (;nrh'

if h!rr'ir.r ' r Riç'/!r (Oslord: Ct,rrerrdoui l'rcssb 1955 p. 123.
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EI' 
OIhCL international lnuilisfl rights instruments including the IJDI M," the

American Declaration of the Rights and Duties of Man (ADHR)' and the

European Social Charter (ESC). 11 Craven rightly observes that:

lint (lily IS [work- i crucial to the ciijoynicIit of survival rights' such a5 fond, cloth-

ing or housing it affects the kvel of sophistication of litany other human rights

such as the right to education, culture and health.43

The plicnoiiicnon of arbitrary discrnunatioii and denial of the right to

work has been deployed to victimise individuals and groups in many parts of

the world. Ethnic minorities and women in a number of States are deprived

Of cqu.i I opportunities or free choices in empl0yment. 44 The Committee his

criticised violations of the Convention provisions whereby women require

permission from their husbands before being able to work outside their

homes," or there are racial or ethnic motivations behind discrimination ill

granting eiiiploynieiir.46

Accordin g to Article (2J steps are to be taken by State parties to the present

Covenant to achieve the full reahisation of this right The steps shill include

technical and vocational guidance and training programme s , policies and

techniques to achieve steady economic, social and cultural development-

and full and productive employment u ndcr conditions safeguarding fu ida-

risental political and economic freedoms to the individual) Article 7 expands

on the subject of working conditions and remuneration and pros ides for a

[CC ogililion of the right to:

which rosin C, in particulir:

() (a) Remuneration which provides all workers, as a minimum, with:

• Fair wages and equal rcumlnCratiO1 for work of cqu.1l value si uthout rlictmnc-

lion of ally kind, in patticular wonico being guaranteed conditions of work
nor inferior to those enjoyed by men, with equal pay for equal work;

.\ decent living for t hemselves arid their families in accordance	 tb the

provisions of the present Covenant;

10 )eceiiilicr 1949, UN GA Res. 217 MItt), UN Do. tVSIO ii 71 (1948).

I Rsoluiioui XXX, thnI -\" of the Ninth litteruui.i) Coiilerencc of American Stun, P,o,oia,

CoI,rimH.u, 30 5l,irch-2. Sit' 94S, -IS. 0,5.5 Res. XXX. Q..- S. 011. Rec. 0l..VSrr. tA/l .4 Rev.

19631. Sec tic)ov CIi.u 1 rier S.

Adopted at Turin iS Other 1961. I.urcied vito k.rcc, 26 I r-tiom.imy 965 .S	 U.N.1.S 59

IS 33. Sec ) .e3oiv (d1;i11er

5risen, diner T, 1, it r- lii.
Sec ci' I)i.cri,nin.niiui .( i imi,i rehciomms and euiiii,c :rnr l rs iii Sines. \Imni'iit' Rii:Iits (,rniip

lcd 1. 5r)i1 1)ircctny of Slmncireiei (London: Minni-ity Rg}iis Grni,p) 1997.

° See die Concluding 0t,sert'amiouls on report of trio F/Cl 211993/7 at 3, part 6.

IS Sec ( l ie Snnniiry Records on the Part of he thirtieth oreeling oil Report hi Douiink in

Republic (06/03/1996) PlC. li/I 996/SR. 30 part 17.
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Article 7 c t ispliasiseS fairness ill rcmiilierattotl for work which is of equal

vahie. lii order to satisfy the requirement of fair ages, the Committee has

;idsocated a systeur of itlifltIllSliIt wageS conlornung largely to the ILO

MriliiltSliti
 u on a
\Vape1ixnig Convention ol I 979,1 h lays sricss p

ir equirahl

system l'ased on fairness in rctoiirivrati0n	
tweet: nreii aol wOtOCU	 Article

fit living for
7(a) is also coirccriicd %%-fill the adequacy of rights to allO\s' a ducC 

iiidis duals and their fanulies. 9
 The various eleilleilts of tire light to t:st arìi

favourable conditions of work nclndc equal reiirutrcratinn between tieo and

ss nrrn 50
 a decent living for svoikeis and their families, fsafc and healthy

c 0 11dioit5 of work, 52 cquaI o 1 uporrnttitit'5 iii einplov'ucrit 0 loding irrerir-

t,.iscd opportunitieS for proitrotioi	
cSt, leisure a:id reasonat>l(: litoitatinn of

lrniitS of work along with paid odic lrnlid.iys.111 Ihuies iess' of these rrghtc
by tIre Corrrniitrcc has raised a nurrrber of eo:rcc iS. In its analysis of State

reports, the

 Lion over
(;orrimittee ),,isexpressed	 i h,a l i 1 , i aess auid dissatisfac 

On- c t nployitient of people it has t ernThd as i rregular svorkeis'. '1 hese rite

s irkers
who perforiti the satire tasks as other cinpio)CCS, but their emp!O) -

irem is not offiiaily recognised; they arC (in a itisce: sva;r'. tuiui tIre) of,) to:

have reany health or t rne t ttploytiictit benefits.

A	 lated coil(- ern has been the t reatment of trnirrallt workers it, labu triar -

Li'ts Is well as
 ill societies ill general. hi a tecciit telsott 1rrcp:urCtI

 h" tire

Secretars-Getierah, several Stares acktiosviedged the 
tnralireatiireilt of irnigrai1t

arid j .rtiC1llarlY tttigraitt wotlien:

1exi:o 1 -otsl that svoiircir trigrant svoikcrs were virliierable to rhsical and/or psy-

clilgk'l violence, racisuri, 11plol1it an1 oilier forms of dos r ntrin.liiOO. Mexico

a I , ii' ported iii at won cii m igra or
 Workers wet c soh r 1 ccted to viola tioiis of their rights

by lorulcr-patrol officials, ir tclridi ' ig battering, ripe and kido.rpprrig Cos:a Riou

red that the fact that 111.111Y 
woolen trdg, ant workctc nu ers urrsl eunrrcuit 	

made

ihierri viiltrerablc to abuse, including sexual liarassuiieitt and scxu,ul 
viOlCflC	 Kursn air

ak,rosnlcdped 111M 
there urigilt be rare cases of violence aga:nst women ...

e,i,-11'1:als0

le S affords the right to form and j oin tradeOrtS t cvCr)oiie.

 states that no restrictiotiS should be placed on die exercise of this

' 11(5 Micirornt Wagc-lixiirg CoirvCIruo l1 1970 INn. 131) 525 tJ.N.1 S 77 c. 234

' Articic 7( ,1)(0.

Arelc 7 0)00-
Ibid.

'i bid
11 Aticle 7(1)

3	 Article 7)c)
54 Ibid.
51 5	 Cc,iicliidi'g Olrcervabori s of be Com,,nrzec cn kc ' norii'c. Social arid ( ' Ittii.tl ib6ios

l.upir 3tf0S12001. IUC.12/I/Adul-67. hConciunhrIt, ()bscrvatrOuidC0uhhhh1t
	 pica 61

Sec Report p rcp. red by rio' Sc rci. rv -Corer.iI, violence nC.n'Of \Vo ' ue,r Mo: cm,, t \\ ot1 Cr',

A15 613 '9.
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right other than those that are necessary for national Security, Public order or

for protecting the rights of others. 57 The right to strike, although controver-

sial, was incorporated by the Third Committee as the majority considered
that it was indispensable for the protection of the interests and rights of work-

ers, lip to a point whereby the absence of this right would render meaningless
any guarantee of trade union rights. 58 This right to strike is subject to limita-

tions laid down in Article 8( 1)(a), that is rights may be limited in the interests
of national security, public order or the rights and freedoms of others. The
right to strike provisions stand out in human rights treaties as only the
European Social Charter has similar explicit provisions- 59 The Committee

has suggesrcd that the right to strike should be incorporated as part of the

contract of employment.60
Article 8 can be regardcd as an extension of the right to Freedom of

Association and it also overlaps with Civil and Political Rights; the termin-
ology of the Article is reminiscent of the obligations within civil and political
rights. The wording of the Article emphasises that the rights need to be given
immediate effect. According tocS(2this article shall not prevent the
imposition of lawful restrictions on the exercise of these rights by members of
the armed forces or of the police or of the administration of the StatjArticJe
8(2) restricts members of armed forces, following the lead by the ECI-IR which

also has similar restrictions.6

Social security and family rights

According-to Icle, the States parties recognise the right of everyone to
security, which includes social insurancArticle 10 deals with the important
subject of promoting and protecting the family. In encouraging States parties
to provide all possible assistance no families, the Article treats family as 'the
natural and fonda mental group unit of society', a terminology applied in other
itlterilatiorlal mod regional human rights treaties. ic Article totes the value
of family in the education and upbringing of children. A corollary to the
family unit is the institution of marriage, which, according to the Article, must
be entered into with the free consent of the intending spouses.63

Article 10(2) stares that special protection should be accorded to mothers
during a reasonable period before and after childbirth. During such period,

AnnIe X(2).
Sec 7.losonon ! UW0 FJCN.-11SR.296 it p. S (1952); Bracco (trnnguvi FJCN.1/Sit.229 .sr

(1932); Itrcn.m ( Ur t ;p 1 js i . VC..r/SIt. 719.
Sec below Lh;per 7.

60 5cr Koni;iic on the Report (root J2moic.1 E/C. 1211990/SR. 1.S am p. 6, p.nr.n 25.
61 bC} lit Article	 1(2).
62 Scc Article 23(l) ICCPR; Article IS AFC1 IPR; Article 17 ACI IR.
6) Article 10(1).
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orking mothers should be given paid leave or leave with adequate social
security benefits. Accorditli to 10(3) special tiieasii[CS Of proteCtion and assist-

alice need to be taken on behalf of all children and young persons without any
discrimination for reasons of parCntage or other conditions. Chi)drcn and

pci SOOS 
arc to be protected from CCOI1OFIIIC and SOCIdI exp)oitatiOil.

:1 heir employment in work liariliftil to their morals or health, dail
ilerons to

life, or likely to hamper their normal development should be punishable by
law. States arc also required to Set age limits below which the paid eniplor

tilCOt of Child labour should he prolt hued and punishable by la s
the light of the frequent abuse which woolen and children suffer, the pro-

tcctioil of their rights has become a special concern for human rights law. In

onreiilporary societies the exploitation of clilidreit is conducted 
t hrough such

ud
abominable practices as 1rrostitniinn, sexual slas cry, lal ' ow and scr it e.

Child labour and exploitati o n is an i i rs t r t uiioriahscd practice in many parts Of

tire world. A cording to conservattle estimates, between 50-100 million, 10-to

ii -\ ear-old children are currently in full-time employment. The actual figures

are likely to he much loghcr. 	
[Ire prostitutiOn and sale of children (especially

oring girls) and their sexual abuse is also a deplorable
 but not inicomnion

occurrence. lire piovisiollS of Article 10 1,3) have been further reinforced by a

lumber  of recent ituitiatiVCS. Notable a niotig these are the cnforcenienit of the
nvention oil the Rights of the Child,' auid tire more recent Protocol on the
Co 
Sale of Children, Child PoruiograPliy and Child Prostrtttti0t1.

Adequate standard of living and mental and physical health

Article 11 provides for the right to an adequate standard of living- According

P I'1

	

	 ticic 11(1) States parties recognise thetO 

right of everyone to an adequate standard 
O f living fur humsdI mi1 iris family,

nduduiig adequate food, clothing arid hritrsrilg, arid to the coriFiflU° 	
imj'rO"-

i
meat of living 01drtiouts.

irc important 	 of this Article have been the suh l ect of a Genec al
l 

Comment as well as a t horough invcstrgatiout b1 the Cocnntlittee. 67 lit its obsen -

C. \'aut liimcrcrr, 7h j,tic,rutOifl	 Purr rot the Rrl;o ol u/c C/.'ld (I)ordrcdlt. 61sruiriri Ni r/riO
inc the I,rmertrstlrrilal

l'til'lrrhcN) 1993, p. 263, lo see Di. 1lrrcruherg, Sic l.aNmr Lurk. Appir

Tt,idrrrg S ) cmcirr Ia 
[niutrec Violations ri traced reid (liii l.ihoiti 70 iJ(1. (1993) 361.

Adopted- New York, 20 November 1989. Vrrrcred iurro loree 2 Sr
jrrcnrbet, 1990 tiN (.\

Res- 41/25 Attires (.\l.IV(, 44 UN GAOR Surpp. (No. 49( 167, UN Doe. A/44149 
1 19Sil Si

I .  kLN.T.S. 3. 28 I, ! .61 . (1989) 1448-
Adopted liv the c;err,-ral AscernImly 25 

\1,N, 2000. GA. Res. 263, tIN (,AOR, 54 Sets., Srupp.

49, UN I )oe - MItes/S 4/263 Sec NJ. J. Dean s, Newly AdoptedI'ro r creak to the Convention on

 Rights of mire Child' 94 ff11 (2000) 789.

Cl SCR Gcuter.iI Ccctitmiietii 7, The RmIrr (c) Ar!ClccttC !iorciry. iarrCc/ Li.rcuirrts (Article 1 I I))

General Cotnnincirl No 7 (20i057(
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vations the Cotuntittec poinL.S to the importance of adequate housing as a inn-

damcntal Itoittin tight and has tre;itel! forced Cvlctioti as it violation of the

Articlo In revieseill; the report It'noi the Dominican Republic the Coniritittee

1 SSC 0 C( I:

' I he tiIuriii.ttioii that lid reached ucinliers of the cottintittec coiiccriiui1;

massive expelitu if nearly 15,0(11) 1 ' tithes iii the course of the list We years,

the deplorable conditions in which the f.tunhIies had to live, and the eundinoti it

ivhidi the CXi(ii)SiOns had taken 'I ice 'edt: sufficiently serious As it to be

coiisiulcred that the guiarlttrccs ill Aunt e It of lie Covenaiir had not been

rcs 
p cc t ed

In its sixth siis;sioti, rite Conittittice fotuil that cvictu)tlS of large numbers of

people had led Panama QMr only [co infringe] upon the right to adequate

housing but also on tltc iititabit.uits' lipIlt to privacy and security of the

home.'. 
61 [he Cumnntrec 's mcttibcrs hive criticised States for reduction iIt

low-cost hiotisiilg or for shortage of Iosv-incoine I i si it g . 0 i\rtiohi: lily)

MAN certain provisions to ;idv;iitce the right of ittdivblu.tic to freedom from

hunger. The aiticle has been the subject of a Gcitcr.d Continent where the

Corritnitiec 10tes:71

IN right to oh-quite food, like any other hiutn riyhtt, uu[SOSC1I three iyprs ui

levels of tibligatiutis on Stares garnet: the obligations to respect, to protect and to

In turn, th y ohrlii;aticuit to [ul/l iicorporat:s both an ohhugttiott to faci)it,lte

til at uldiuturion ui uuv ' ls-. Ihe ul'hiu'.itiuut 10 oft' P c' it non,s iu iilCqtI:irc

Iouul figures t;ltes j'jt' tint to rakc tuty nte.islres that result ill prcvc'iitng s;tli

access. Ihue ul!ig.tr;uut to protu'ct teltures u:st'icurr; b y the State to ensure Mat

Ctitei [irises or iuiul;viduials (hi) not deprive achitudutiuls of ilier access to 1de[u.i1e

food. lie ohliitioa to fulfil (facilitate) itiu',u:iS the State intuit pro-actively cngagu2

in activities iuttcrided to strertgthcit pu:o ' lcs access to ;titd utihisariori of resources

and nouns to ensure their livelihood, iiucltiuliuug (nod security. Iuut.thiy, ohciteuurr an

individual or group is unable, fo r r ur.u'.uns hevoid their control, co enjoy the

ri ) ;lit to ad qu,ite id by the means at ill( if uhis [ uusul, St.itcs hiuc illc uuhli&utuui

to [it/Id (provide) that right directly. [hi'; rubligatuoui also applies for persons \Vlii)

are victims of iiattr.l or other disSrr5

'I lie obligation which the Committee has tcrnted 'the obligation to fulfil'

represents a substantial cutnittitutiettt. This particular obligation to fitlhi the

" UN hoe FJc.t'/t9) i .S, p.ua 219.
P21 [toe tiC. l/li)'?t. P pHi 135.
SM v  RWM. PC i 01)x5rsR.l 'u 100l, ;auu 32 .inI ('u'iuu_li,Iut tt!-Viiuuuti oil

ret iu, rt of l ii i, 	 tiI'))i!i. ii
(FS(,R Cl,'iier,it (:u'Hueiut 1?, 1 ic Oiç/:t	 ' u Alu' j ir.uu' !iuuu! (,\ru:le I Ii Ccu:cnuh Cuiitittcuui

No. 12 tiC. 111 9t/S (I 7jltiI()9,

(ttiupIitis prockled) lie R, 6 1u1 it) /l,Ic ( iu!e ) ' ul At. t t[ tiiOa.i79, t,(:,12J19996,

lClSCIt. Geuienul (_oinrilcuti 12. (Gcuucial 0uuutiuuieuii), lila 75. Sec ,iIso [tot,1, abuvc ii. 74.
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to ld !to II boct: the SttI)J0(t of CXlCl1YC ittVCStl(lttLm on thi 	
.ot of

(to iittCU;(tt0t00	
\'trC 01011 (III jitVCSt1huIohl (1 	 o•rl, 111,1111
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include the right to a systcifl of health protcctioil w)irh provides equality of
opportunity for pcoplc to enjoy the highest attainable lesel of health.")

Iii its General Comment the Conirnittcc cmpha sices the availability and

,ICC
cSS;b;l;ty of lic'altli care for all individuals, a pros siolt whic:Ii should also

be sensitive to medical e t hics and distinct culturcs. The Committee then con-

sidcrs specialist topics relating to the health care of groups such as women,

children the disabled, the elderly and indigenous peoples.t2

Education rights

Article 13 provides for the glit of everyone to edstcattoii. This is an Article

wh id;, In 
the words of the Committee, 'is the most cc tdc-rarigi ng and corn-

prchcitcivc article on the right to education iii inter isatiolta I human rights

law'. 8
 Ar tick 13, itt reinforcing the value of education ri the advan ement

Of hunia it rights, forms part of a substantial jurisprudence which inter-

t iational and regional organisations have accumulated on this subject. Ii; add-

ition to the UDI IR, there are specific provisions in the International

Convention on the Elimination of All Forms of Racial DiscrirninatiOn, the

Convention on the Elimination of All forms o f Disct imination against

\Voiircn,' the Convention against Torture and Other Cruel, Inlionian or

I)cgrading 1reatntcitt or h'uni);inenr, 86 the Cortvenunri on the Rights of the

Child t7
 and the lntcrttational Convention on the Proiecticill of the Rights Of

All Migrant Workers and Members of their Faittihics. 
S8 In 1945 the United

Nations Educational, Scientific and Cultural Organtsattott (UNESCO), a We-

ciahiscd agency, of the United Nations, was established with the purpose of con-
trihuting 'to peace and Security by collaborating among the nations through

110 Ibid. par.i S.
i Md. pars 12. and

Ibid. pars 21-27; also see P. Grshriiir, The Childs Right in Health' in M. Irceirisit 

I'. \'ee titian, (eds), Ideologies of Chil,Ire'r 'a 88 ights (Dii rd recur: his rir,u s Ni hoff Publishers )  1 992

pp. 203-.2t1.
83 ICESCR General Comment 13, The Right to Education (Article t Si General Cornmeal No. 13

)8112/99) (FJC.12)1999110( 1 ,ara. 2.

Adopted 71 Dcccnihcr 1963. Entered into force, 4 January 1969. ((0 tiNTS. 195,5 H.-M.

(196() 352.
Adopted at New York, IS December 1979. Entered into force 3 Seprembrr 198 t. UN GA Res.

341180)XXX1\'), GA. Res. 311180, 34 GAOR, Supp. (No. 46) 194, UN Doc. ,V34/46, at 193

12/9), 2 l.t.K.T.S. (1999); 19 1 LNl. (1980) 33.

' A dop rd arid oe0cd for sign at ut e, tad Ices 1)011 and sec escioc on 10 December 1 984 by GA

Res. 39146, 39 UN GAOih, Stipp. No. 51, UN Doc. 39/5i, at 19 (1984). Entry into force 26

June 1997. 1465 U.N.1.S. 85; 23 I.L.M. (1984) 1027.

See Ardckt 19)1), 23(2) and 18.

g Adopted 18 Deccrrii,er 1990. GA Res. 45/158 rcpnicted 30 1.1.51. (1991) 517. See Articles 30

and 43.
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location, science and colturc'. 5 ' ihe Convention against Discrimination ill

hducatiott svas adopted by the General ConIcretice of UN HCO it

1!)rcctnber, 1960 . 90 The value of education ill human devclop netit and [lie

cititributton which it iikes in the adv,incctiiettt of hotitan rights is a Icattire

iven credence by the Council of lotrope,' the Liiropcatt Union, ' 1 the

Organisation of Attierican States 93 antI the Orpanisatioii of African Unity.",

N101-C! tcCctltl', on 23 Pcccinher 1991 the United Nations General Assemhl

adopted a resolution proclaiming 'tlw United Nation!, Decide for I Ininait

Riltts Fdncation (1 January 1995-31 llccenier 2001)'. In this resolution, the

Assetuhly welcomed a plait of setteil for the ticcadi: rvithi a request to the

° Sec ire UNESCO Co sritutftrll 1915 Anile ilL
" AC jrred 14 DCCrttIhCr 1960. FirtercI rita loose 72 9I.rv 1°?. 429 U N. I.S. 99.
'i Sc cg. Rrssolrioort (78(11 	 or the lcchnr 1 ;	 1 11111:1.1 n Itiglirs	 or il by	 Ire Lrrr:rrsrtce il
Nti:ristcrs, November t 978); Dccl.iriticn Rcg.irrlirrg tririricoinc - A Hite—it to l)enrx.racy
.ido;xrrl by the C rilnl(ttec ci 9brrisrer, April 1 Y.S2(; Decl.rratriri it tic Priori of FTxp,cssioit
it0 lriIorrrcition (ridoptri bettor Coiri;rrittre of Mirtictert, 29 April 1982!; Reroiirmend:iiiori 18(811
7 to 9lcrtilr States oir AbrIt lsdrrca (oil Policy (adopted by tire (;ornnritlec of Ministers, No ember

1981); Reciiiiiieitilatirril R(79( 16 to .'lcrnhcr States on tIre Promotion 	 1 I Ittirirti Rights Research

In tile Meirrber Suites of tire Crunch ii Errir;e (,oir 9rted by the (:rrtrnritice of .\lnnristcrs, Seytcuutber

Reco rnrircrrd.tihr,ii R(S (13 ni Sfrr t slrtr St;itos on lie UrIc if Secrr:rri,ur y S. lox! nut Prcp.irirri;

't°ouinrg People for Life (srdrp:e. I Iiy tile Comninittec of Sliitisteis. Se j terrilter 191(9).

l	 e.g. the I	 srrlirtonii of :1,	 ri 7Cssi Parit.rrrsiit cii leehrn of l-lnrcsntinrrt ru Ire Frirjcani

Cr rrrurrruunhry )7l.irush 1931); I(niIiiir,ui cii t hc (Torniicil and the Rc 1 ,rcceritan'eS( I f tic (;ovcuninuletit',

rI the hlunr)ber St.itcs itneethirit sniihrt 01F I o.itx:i nit tIne i:ght :gannrt croon triO xc rpliolia M.i

1990!; Decision of the Lii rIpen ('sriiruuicurt Ille i of tire Counreni adopting tire third rh.rse cri lie

Yi'nntlr for Europe' rrii;r.rnnnie t 81931107, Is iari ii I 9931; Iterirlutinil of tire Cernin 1 ii! of ire

}D1'ueseinitiivCS of 9ir7:ri'er 9( ncr' (boerriitrerrts ntrceiurig sothuut t he Council on tire res1iriSc if

nIrcatii,rr.rl s y cteints ti tile pnuiSlertis of In5 Sifl .unl \etinpiOiI ' i.i 95/(111 2701, 0 inher I

Sec The l',rc I (If Sit Jos, Chatter of lie (0.7.5. las .ninrcnnslCstl. Sig:rcil 1918. Iriteicd rita Lice

I  [rcunrber 1951. I or inrrcir,nneiJ text Si II \l (l99'Ii '(SI. See the Arrerisoi Dcci.ur.iuuian of IIIV

It,;;1 tc .Ini Dr tic of Stair () \9 jl t s . NX, .rsIn;net Iv di, N,nih luttenns.nnicrn.il  Conileiertcc of

,\rrcric;nni Srruc (194S), reptinted ill Uric t)o5nittcruus Peri.uiinrrg ii, I Iinni.rni Itighis in tire Into r
,\insCriea0 Sc stern, OEA/Ser.t V/itS..! is.6 re. I, 17 i1992)  ;\rrrcle 12 I, Amernc.rn Cr.irerrtni'ii

ri I litmiurn 11n:lns )ACIIRI Su.nncd Noierrr9cr 1 9 69. 1 mere'1:Ili() (ieee 19 Jul y 1978.0.7.9. I.S.

u)f) Rcc. QFnVSer.I'Jl 1.23, rlc.21, rev. (1979). 1.1.91. (t90) 673 AruncIc 261; the Adc)itiirnal
!'nrnocol to 5\ntterie.mni Cuii ' ennrnn,t ni The Area ot Lc,ircnnrrc, Sri,ul .id Cu)tuir.il Rights l'rii. ii

of Sari Saltidor O.A.S. iie.rry Series No. 69 (19881, ciricel 11110 lore Noseunber 16 1999,

rc;ttintrd in Basic Onus irrinrtc I'ciu.iiirinrt to I turni.in Rights 
Ili Ire tintcrAitncti.i ni Systrnrm,

()FArSeet \'/1I.82 disc 6 re'.! It 67 (11921 (Article 131 nrd tire lumrcr-Airrcrucan Cununcitinuu 
00

I'rctcr.rnruuu, l'uuuichnrennt )yil Er.rnlic;utrr'uu if Vin,l,'nic.r;,rir't 'Mien, sitter! o I  1 June 110.

I nerdd into iorce 8 Mardi t '35, I(c j rrrte) In 331.1.911 is94i 1911 (Article 9). Fr 	 tier err

,n..Icu.it,i,nt	 ii' ihcsc zic,ltI,% lens ('dine (.lr,iprcl $
'I Sec the .\fricnn CIt.riicr iii li'crri.tim j f d 'orgIes' Rights ;.\i(.lII'R) Article

g AS/I EC/6719 (cc. S. t(epnnrnteil 21 It. SI. I19S7l .59; 7 HR).J (1989) 803. Fine .\irnn.ta (barter

lie Ugluic rird \8'eil.rre in) tie (till .tdiptei July 1 990, entered trio force 29 October 999,
0 7.0 Ditu CAR/LECTFS(;/Rrv.I. Article 11(2) mind he l(ccuiluiur ' ui ott I trtni.rn 111k'I'ei)ples'

Fluicnrimnmt )CS1/Rcs. 1420 (171), :idortel by tine Coruircil of Stitnisrerc of the Org.rnsnsaniu.irt of

n\fric.ln Flour y, 56th Ordini.nry Scsiori, D.m(our, Srrre 1;rni, 22-28 jriume 1992).
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1-ugh Commission on I lnrnan Rights to ensure facilitation of the implenien-

ration of this plan.95

As the most comprehensive statement on the subject, Article 13 represents

a synthesis of the right to education. In accordance with the provisions for the

borough realisation of this right, States pa rtics are cornrnittcd to cnsurilli'

free, compulsory primary education - and education in a range of forms

includnig reclotical and vocational sccondary education, higher education

wInch is accessible to everyone ott the basis of capacity and merit, and

adequate provisions for adult education. The aim is a systcrti of schooling

operating at all levels. Article 13(3) provides autonomy to parents (or the legal

guardians) to select private schooling for their children. The provisions of

Article 13 are further reinforced he Article 14. According to Article 14 all

States parties undertake to adopt a derailed plan of action for the implenicn-

tation of compulsory free education for everyone within two ycars (Irons the

time of the ratification and acceptance of the treaty) if it,does not already havc

such a system in place.

Roth Articles 13 and 14 have been the subject of General Conunents.96

In its General Comment No. 13, the Committee strongly .supports the value

of this right. It notes:

1diicari0ri is both a lisirirari right ii: itself and sri indispensable n:caris of rcahising

other Fiurnaii rights. As an cinpowcrrncnnt right, cdnicarioi: is the pi-irnary vehicle

by which ccononricall y and socially marginalised adults and diiidrcn can lift

rinrirrselvcs our of poverty and olitiirr rise means to paitici1ratc íu1iy in their corn-

iriuirnties. Educai:oii has a viral role In ennipoweriing women, safeguarding ciriklrein

from cxploitatiuc and haz.nidous labour and sexual exploitation, promoting

Ii nina n rights and democracy, protecting the environment, and controlling popu -
lation growth. Increasingly, education is recognised as one of the best financial

nnvcstrinents States can make. But the importance of education isis not just prac-
tical: a well educated, cnliglntcncd and active mind, able to wander freely and
widely, is one of The joys and rewards Of human existen CC. 97

blue Consrtiittcc tlmcir goes on to expand on the various facets of this right.

Itt relation to the pi ovismoiss of tins right, the Commi ttee observes dma

although variable, education should he tirade available to all without (hisCrini-

nI;ition. Educational institutions shsoLild be physically and economically access-

ible to everyone. -1 he rcnm:minislcr of General Coninient No. 13 is dedicated to

- hnr a derided Coiii(cn,nrI,:n: tee t i O1rv&l \Jtionnc, ihe /)i(,t to Iiin,;r,, j ihi5 Fdn:r,ntiorn: The
LOire:! /5, (10115 /),c.i j 4 ' Jor ((14,111,: R u1 ' : 1,1.: c,r ion (199.5-200-1.) ( New York and Geneva

sI(ed N.:tioiis) t '599.

IC1SCR (.ein,-r.-,l (ounrmicat 11, OLin, vi ,(rii,r for J',i,,r,ir2 L:hc,mto,i (Anikie 14( General
Couin1r No 11 0/03199) (L/C.] 2/199 911 -1); (LSCR cirera) Cunnm:nncnrr 13, 7he Right to

! :4hutvl (t\nncle 131 Genrer.,l Commcm No. iS (8112199) (tiC. 12/1999/tO).
1. I(.1.SCI( General Conmmniemir ti, 7/.', 0,J'r o, J.mh,,nl in,: (Arn)le IS) (;ijl (Oilier No, 13
)8/I2i99 (FJC.121199911 of  pr.i I.
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eioitling further oil various levels of cducation (for cX;tt11pI( second iiy, (Cell-

ideal, higher e(lucation). General Continent No. 11, on Plans of Action lot

Primary Education, represents avery useful guide to Article 13's provisions.

'I lie (oinuidtcc m this comment nlinlyscs time nlcamiimig of various terms and

elaborates on tllC obligations undertaken by the States parties tinder this

Article. According to the Coniinittce, the term 'coinpu Isory' is meant

to inglilighr the f.ict diii iiciiher parcilis, nor guardians, nor the Stoc we cntiticJ
to neat as optional the decision as to whet icr ihc cinid should have access to P

wary education. Similarly, the prohibition of gender discriinn,"ion in access to
education, required also 1w articles 2 3 of ilic Covcniaiit, is further uadcrhitcd

b y t his icquircniciit. It should be ciph.isiscd, however, that the edu.tiion oilcrcd

oust he adequate in qualit y, telrviiit to the Child 001 titliSt piohiloic (tie realISt-

don of time ch i ld's (tiller rights."

It also goes on to note thu 'lrcc of cliampe' is ineatit to cilsiure that cdne.ition

is lice, without allY COStS falhng ott tile child, tine pareihiS or the gu.uidlails.iSO

Iho Coniiiniticc elaborates upon ihuc Sine's obligations by nodiug that the

States are reulnire ti to Iorttnihamc ii planof action coverifig ill thercquuiinc

action necessary for the comprehensive realisation of this right within two

years of their bccrntnitg a party to the i rea t y. iOt lurihitrinore .i State cannot

avoid obligations oil tine grounds of lick of necessary resources. In sutuati Ills

Micro- ;I party lacks the necessary resources, there is ;ilso an obluariorn

on the iiuternaitonal cotinilunity to piov;ie support.t0

Cultural rights

i lie rubric of the treaty accords gicat protiunncilce to culture; the treaty is

entitled the International Covenant 1.01 Social, Economic and Ciltur,nl Rights.

hIowcvcr. ill reality it is nottil Ai tide 15 that cultural life is addressed

directly. :\ccordiog to Article IS, States panics recognise nIne right of everyone
to take part ill life. There is also a recognitloti oii [lie paFt of States to

allow the individual tine benefit of scientific progress and its applicattoitS"

Mid to allow hum to benefit from 'tIne protection of the floral and material

iincrests from any Scientific, literar y or artistic pru)cfoCtiOil of which he is

.itiihnor'. 101 Steps utidcrt,ikcn by Sines to realise t his right include those

It	 ( p	 (runhiuciii t I, I'I.ot , f .It!t ' i f r i'rl"I.hrV I,!i,c,hlit'l i.\riolc 14)

(. u- It >l,. t I (10/0)1)9)

It ' d. para 6.

ll' Ibid. pita 1.

I'd. t'.,[a 8.

Ibid. r.0 9.

('a Ariictr 1511 (b).
'' ArirIe IS) I (Ic).
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ncccssary for the conscrvnion, the development and the diffusion of science

and ctturcm
Culture represents a qcuntcsscIitsal part of human cxsstencc; the absence of

a cultural association makeS it difficul t to forge common identities and estab-

lish social values. While a number of references cnsilJ he found to cultural
i outs within human tights treaties, intcrllational law has remained deficient
ill recognition to CLII(Llr.11 rights as coilectis c eroup rights; the com-

ments noted earlier in relation to minority rights are pertinent here) 06 For

many States the fear is that in the name of culture, minority groups would

campaign for autonomy, leading to secession and the break-up of existing

State strLicturcs. In the context of the individualistic human rights law, it is

thus no surprise that cultural rights within the Covc-aant fail to receive prc-

eniloence-

I M i'LEMENTATI ON MACIL INII RY 107

Apart from the difficulties in the substantive nature ot the rights, the ittech-

anisms to implement economic, social and cultural rights have not proved sat-

isfactory. Under Articles 16-25 States parties arc under an obligation to

provide periodic reports. Ibis reporting pioccdurc is the only irieclianisni for

the iiiiplciiseruation of tile Covenant. t06 ]it accordance with Article 16, the

State parties are under an obligation to subniit reports to ECOSOC via the

Secretary-General of the United Nat ions	 ('11 tile inca su rcs they have

adopted to give effect to the rights ill Covenant. 110 1 he reports need to be

informative of the progress made in achieving the observance of the rights
within the treaty.1 ii The United Nations Secretary-General is also required to

Ariicle 15(7)
106 See above Chapier 4.
107 See The Li,iibiiig Principles ciii the J,,ij,li-iisent.ilio;i, ,qf ii;,, International COL'crrant (01

Economic, Social and Cultural Rights; 0 Alston, 'The Commit ice oil 	 Social and
Cuiru tal Rights' in 0 A lsioii (cd ), 7hr tin lied Nations and Hum. ,,: Rights: A Critical Appraisal

(Oxford: Clarendon Press) 1992,  pp. 473-507; M. 01 ishcriy, Ilsn:,in Rights and the UN:

l,actie before the Treaty Bodies )Lo0doo.Ssvret and NlsxwcU) 199s. pp. 53-82; S. Leckie, 'The
Coinni cc or: icon omic, S(OO(5i ind Cr: hula1 P gills: Catalyst for Change in ii Symcni Nerd irg

itch:,,,:' in P. Aisto:: s nd J. Crawford (etiSh, lie l-uturc of tIN 1 l:o::.;rz 1< ighis ireaty Moiittorwg

)C::ulodc: Ci:nl::dce Universit y Press) 2000, pp 129-144.
I: o'os.sls for saving is co:::h:I;l:z:iS procedore h:asc ((slit (OF lice:: u:isucCesSIU!. Sec P. Akron,

Lot,ilhshi::g a right to petition under Ore Corena 'u on Rc:,non;:c. Social and Cultural RigJ:io,

Col le, icei Courses of the Aca de ny of Es: ropes it I aS W: t he I'roteci I or. of I luma ii Rights ill 	 ope

(Florence: European University Irisi:tiitr), vol. IV, book 2 (1993) p. ItS.
°	 Article 161(2)(a).

Article t Oft
dl
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transitut copies of these reports to the rcicv,iiit spceialiscd agencies)"
;\ording to Article 17, Statcs nay indicate factors and elilItculties alfestitig

the degree of fnifihrnetit of thc ohhtgations. hitttial cr011 5 nwo be snhniittcd

wit h in two years of the Covenant conn ig into operation for the State, We-

after every live years.
he Covenant as such does not provide for the creation of,' treaty body, and

tb' responsibility tot the iinplcnwntatioti has been assigned to ECOSOC.1

In order to perform its task of AnOcriwilting the Covenant, ECOSOC set np
lifteeii-rncoih.er sessional working gi'oup initially eonsisting of hosertiIlietltaI

rcprestIltatives and suh.scqnetttly of experts appO intud by gnvcrtiineilts. The

working group was not able ti) paborin ct!ectively, its track record being

teintid is I c h t sappin iiiig l . tb Among the many vrilieisniS made of the working

rur, the lorcitiost ones svcie that its exana i,itio0 of reports 'xis iii;tdcquatc,

cupi iliiil and pohltft'.CJ. It was Jaiotcch Omt the kin grui;p's iclnuioiic
l,kl substance and Lldcd to Alforill the htates of lie cx:etit to wlue.ii they

were coniplyi ig with their obligations in teniss of the Covenant. Fin thicrisioic,

Me attendance of niensh'crs was irregular and Inellibors were not fully nivolvil

in the proceedings of the '1vi i king-gronp sc s s i o ti s . Specialised agencies weic

SO critical of the working group, claiming thi.it they "TM out adequately

ioidvcd ill the work of the group; the reports tailed to provide .1 sinnulary in

to ' nOvirhe aily rccuinnlcnil,ttions oil suhctantivc issues) 
17

	.Ait, je 1 H2hh). [l ie.' ) :r:-ieit,in,on reJ,,itusrn ,riiii,,iil iy L(_uh()C	 'I •\i..Ie	 5	 1

5 1,5.16 .illl,v s 1 lCjjili(Cd ,iOr',Cl is, ;Irr,liige it rh ).COss)C to suhuist I I . 0001 -.%!I; 	 's

iii' 'Jr 1 ':urt it: iiI.irs of dei.ius tilt] reO,iiiuier,il.itiOns nit tiieii iitpleitir Ill .uiioui .ih ' u'iI i'y	 the

ou;.iflS ' . In I , orsuancc if thi, i,i,uuidutr, lie Itt) ka5 01htieil .i

rues of p.u 1 eis .iiid tr011s ire e.g. 25iti rr'oit of lie 	 [(5 (tl/ltiiu), lii 1ruoit.Hi"uu of

1(1 CR PC l.'/1999/S.k 1, Report of the Itt) i t i i8 'Jt 93611!)	 itcpori	 f ilic UN

\',tc/Oriao'1: SucH . ....ud piper siibrttit;ed to T o Ill.) 2I/0t/s Ijt'.t2!199.S'S'); 19th

Div '	 I ,sutcr.iI I "c,is'uoui: (,l,it ' ulis.uioti Hid its ti,i',ict out In Liio'.itielit it t Coitotilic

,itid Sociul l(titlits (11 hIt' 	 998).
tt.i f.CC)SOC 16cc, ",16. I IN Div. 1$'012119S 9/l. \\ lien 'ic (Toeeii.uit 	 11111) cUrd, St.itrs

p.i'liCs (VCIC reu]OiiCuI to preicilt initi,il CC(iOCtS CVCO	 iitdC vetocuiu,'it jiit 1	 i i i' .i third of

ri,:"ts 1rcoguukcd i fl 'tin lii 51 1' t hr govcn,t,it (i.e. Art itH 6-9, 10-12 ut,1 13 15). A dc of ripluit-

'or We St,i net p.11(1cc rut took 9 yc.tts, driiyiitg ant ti 1' d;ured smNs I S ofi S;.itcs' olilipitnion of

.0) the ri 1 ;lttc contained in he Cot cr.nit. ) losvevrr Ill  jt.ittr no siit'utitsioti of the iiouplrte r.,ri.il

Stint rc 1'oer ,tfter 2 yrars	 f the tfOF(rtiuCitt of the' Sw rrt:oln oil lirrc.ilnee c,cuv S se.urs isis
h ' i ' tu 5 hr into uiper.uiiu ' fl in o7dcr to riih.uitsc t i l e cflcciiis .e.c	 the r r rir t ir ', prixriliirO.

S ee 01 latterly, .il'ose' u. 107, it p. 02.
p At'.iuin, ' Hun of heAt' Si: The Ch.uitcutt;rs ('i,iilrouitiilg dic NOV UN Ioitttnhitcut oil

(ei:liil(itlC. Soci.ul jild (u!:u,l Itiplirs' 9 IIRQ (1987 1 SSZ it p .333.

ld5r r	 the	 tiirerur.ttiii;iui	 Ciiiti:tuiiciuiti	 of	 Jutots.	 (Ho i i :,', tic)':
	

of I ) ''-

/e;,'ri',it,iOtj/ (Tiiuu',ttii( ci hi ii,,00tiC. Soct.il liii! Cii.'tiir,i/ 9:'I . ri - I COSOC \\'i:'ko:8 (.ruuj,

N.J l'.ri iii' No 27, l)i',i,,ihr' 	 "6 I, iS; \\cti'rueett. 'Tiivi,,tt t Svcicrtt for Sipervisilo; hines
('uutipli.irice sc'itli (lit: CySt r,, I ui0' in P. 'Sl'.ioil .,nd K. l'tinu.tscvski ri(s). (lie' (light to (nod

loin: isI.trtuutos NuphiOf P0liluher0 1990.  '. 119.
It- 5,. I 1 Alston, 'rH (iiii:utiiince on F.coflntiiie'. Sis.u,il ajiel Culiiur,ul lliylius' ii Alitnit 	 cdi,

liner n. 107, 473, .0 pp. iSO 451.
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As a response to these criticisms, in 1985, ECOSOC established the

(;oininittec on Ecoitoilne., Social and Ctilttiral Ri ghts. The Cottirnitice held

its lust session in blireli 1987 , 119 and }is to date held tsveuity-scveii

sCssIuelic . i8 	 lire Cnitiionit cm," of einhteeti iiicnihers elected by 1ICOSOC

Ii,,ni a list sibiriittei! by Stair parties for a term of tour years. Elections of hill

iii the Conrinittee take place every two years, with inembers being entitled

I(,) be reclected. Only States par5 are entitled to nontinate persons for eEc-

tori C o the Cotnnsittec. t2 ' The members of the Committee serve in their per-

soot) capacity and (unlike the members of the sessional working group) not

as State rcprcSCistatiVCS) - [ , lie representation of the Committee is based on

the criterion of equitable eograpliical distrbtitteiti.

Aims and objectii cs of the Stale reporting s stem

In order to counter the detiemencies in the State reporting the Coiiinutiec has

elaliorated on the aim 01 icportmmtg, a task undertaken by time Comnimitce in its

first General Conintenm)' In its General Comment, the Comniiitec considered

that it	 oeikl he iriorreCt i: assume that rep, 	 ng is eSse tinIl y a procedural itnu-

dCSi/5uiml	 to satislv each State j .uro s iron) ohluaiioiu to report to the

uppiu)priiite iluclilational mnoi:utormmmg huuulv. ()ii tIer cotttiuui y, ui aeeurc)ane Nkilll

the letter arid spirit of the Covenant the process of preparation and suil,ioissuoum of

reports by States can, and indeed should, serve to achieve a variety of ob1ecmives.t24

The Committee articulated the following objectives:

• (particularly in relation to the initial reports) to ensure that a cotsiprehen -

sive review is undertaken with revect to national legislation, adntimiistra-

tive rules and procedures, and practices in an effort to cnmsitrc the fullest

possihlc conformity with the Covenant.
• to ensure that the State party monitors the actual Ad" with respect

to each of the rights on a regular basis and is thus ware of the extent to

which the various rights are, or are not, being eo)oyed by all individuals

svithiti its territory or tinder its jurisdiction.
• to enable the Government to dcmttristrate that such priticiplerl juolie

making has in fact been undertaken.

° ECOSOC Rr,cluiieue 195 S / t	 1985).
iS p Minor, and Ii Snerce;u, 1 irst Session of the EN (,uei,irintcc on I.c,,ucoeeeee, Socint arid

Cultural Rights' 81 AlP (1987) 747.

the I wenn ry- see ecite session of i/ic Conic, in nrc lueld during 12 30 N lay 7001.

I SC Res. 1985/I7. pura C.

tSC Er. 19851L. purr he,

	

c:Lsc:R (;cneerd Continent I. Reportung by Stab	 l',nc (,CI0-r.nl (;rnir No. I(24/02/89).

' 11 , i d, pa ra 1.
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• to facilitate public scrutiny of govet inleilt policies with respect to

r-coironiic, social and cultural rights and to encourage tire iuVolveiiicut

of the various ecoir000C, social arid cultural sectors of society in the

forrnrrilatiori, implementation arid revieW 1)1 [lie relevarn policrcs.

• to provide a basis on which tlic State party itself, as svcil as tire Comrrrittec,

Carl cffecnveiy evaluate the extent to which prog ress has been nr,ule

towards the rcalisatioti of we obligations contained in tire Covenant. For

this purpose, it may he useful for States to identify specific heirciinrai ks or

goals .lg;uirst which their perforntarrcc in a given area can be assessed.

• to errbie tire State party itself to develop a better understanding of the

rnbienrs ;urd 
shoricotirings cnconrirered in ciforts to realise progressively

the foil range o f economic, social and cultural rights

• tin enable tire Committee, and the States partIes .i a virolc, to frclt.tc the

exchange of infornrativir arrmong States ;umd to dcvrlipa hinter uirdcrstanrd::ii;

of the common prohirrirs faced by States anti to reach a (tiller appreciation of

tire type of measures vhtcir night: be taken to proiniote elfectis c realisation of

rich of tire rii'.litS contained ill be Covenant. '25

Ii oceditre

lire (010110 
tee meets twice annually on three-week sessions, its primary task

icing to eSirililiC State r ep r s ib s . i i - i lie meetings are reid in (eilcv:l rlrmriilg

in1 •l.rv annd Novertrber-1)ecemrrber of each Year. lii one cssiomi the

nurmitteemi iiraliy considers nit to six ri-ports. Once; report is subririttcd.

tire (lirorumittee makes a decision ahrirt the session in which cousnderimiomi

irilI tike place. Alter the subrrrissiou of the report, it is likely to take WAS

riroritlrs for the report to be consirlererl. I he reports which tire Cotrrtrrittce 11 
a 

S

agreed drmuld be reviewed are passed nit to a five irreurher working g'n1l1

Me Coinurittec. The working group NO closed rtieetiiigS at the end of etch

session, making an urinal conrsiderattrnri of tire reports dire for full c onsider -

Won at the ireNt session.
in its considicratiorl, tire working group draws up a list of issues with tire

innlrrrroatinir before it, utmlisiirg information a.m 1 uircd from various rrrtergov-

crmrrmielrtrl amid iro ii -govcmniiricnrt.d sources. The r.mnlonrale behind this list is to

mi adv.inice thr n 1 ucsriiiic iioCI	 niiit ii)ut nr . nIril> he 1hsnnissrd \\nihr iIm

I ';'rcri1rani\C of tire irpirnirOl	 .... cs. tire ,iirrr sm rnmrprosc mire elliclenrey of the ss-

ri facilitate the	 ok ci Sines' re f ,reserrl.irmvcS I::. 1 r i onncmng .rilv,ucec notice

nil inr.r:rn	 f the principal vs,llv s rsliiji will arise ill nhc cs.rmmnirai2rnu ol tire reports.°

21 tird. pun 2-9.
126 lire (Tornrrrdrcc has had it nncnmnihrc Of .iddrncinnal cxmraord:rrary nra-irons.
127 UNDoe. Fit 99S/22, Chap. Ill	 rca 23.
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State pa rtrcs arc required to respond in writ  ng to these questions prior to thc

consideration of the report. 1hc reports aic reviewed its a public session with

the consideration of a single State report normally Si ea ding over two days.

Reports are nolturally introduced by tire Stare rcprr'srntativc. 1 he discussion

by tire Conrnsitree is based around tIre list oI questions pies iOtisi prepaicd by

its working group and issues arising therefrom. l)iiring [Ile session, the State

rrprcsetrtative is given the ( )ppn[tUility ( o tespond to the questions on the hst.

Alter t heirconsideration, tile Cotirinittee ntcnrherssrnrsrnarise their views and

wake sugtestions and rcconitsiend;itions. i he consideration normally lasts for

around three meetings, each three hours Icing. Following consideration of a

State's report, t he Comrl)iuee produces its Concluding Observations, a practice

it has followed since its second scssion . 125 Concluding Observations are issued

as a public docutnent in winch various aspects of the teport arc analysed

and these usually consist of positive features in the report, tire idcntilicatioti

of difficulties and th concernse cncers of the Conritrittc. Suggestions and

Recommendations are also made within tue Concluding Observations. The

(:onrnrittee ma y irrinide requests for the provision of additional inforntatiorr

winch had beers made to tire State represnitt;ltiVeS during tire cotrsininrrstiun of

the report. Concluding Observations are issued an tire erich of each sessiots and

are included in the aritriial report of tire (;u ' nsiflittcc to LCUSOC. Since 1993

NC;Os have been allowed by tire (.otilnriitcc us iri.skc oral p!cscrmtatiuris an tIre

start of cads session. This provides tIre NGOs with an oppor unrity to comment

on tire reports which are (lire to be considered by the Coiirnrittre.. Time NGOs

have often produced alternative report s which represent a different and more

accurate picture. It is no t surprising that tire Conrrrrittce has benefttcd

cniornrously from these alternative reports and o ther sources of information

emana t ing front the NGOs. According to Leckie, the merits of alternative

reports include:

[d rawi irgi at tentiori to inaccuracies and distortions  is a gove ru mental report; tErry can

provide new informationat ion a rd o 11cr ideas for n rorc ti ppropr ate policies and legis -

liriors. Tire preparation of alternative reports cars also act as a catalyst ill the cisscr-
gs'isee of new coalionr and movcrrmeists between previously rincorrircctcd griirps.ttS

lii many respects the Committee's Irature and role appears sitsnlar to those

of the I In manu Rights Cotrstnittee. I however, unlike the I lutnanr Rights
Committee, this Committee is not esponssibie to States parties but to

1 i COSOC, a traits organ of thc United Natiouus. 150 The primary difficulty ill

the Implementation of the Covenant stenrS from tire parties rcluctatiee to

Craven, atrso is. I. all,87.

S. Leek c	 I he Con: nil nec oil Econoiri ic Social an d Critr	 l K ighr 5: Car I ynt for ara rrgc Iii

.1 Systeiri Needing Return ill t' Alston STIlL j. ( u.iborri (cdi), abc,vc n. 107, at p. 134.

00 For consideration on I.0O50C. src Chapter 2 above.
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Min ply with thcir reporting rhlri;atioiis. Reports sirhittitteil by tire Stiles arc

own significantlY irverdire and have tire characteristic of hcrirg ecssiveiy

hricf, 
trCOtiipiCtC or outdated. I he other difficulties of trrr1dcriicittatron itieltille

die Vast Scope and indeed the vagueness that charactcrisrs the rights them-

,,V,, ) 31 An associated issue is the anibiwdOwc of many Vmws towards cc-
tronite, social and cultural rrrhtc of this nature. 1 he relative lack of

jurisprudence and cisc law front urrernatlolial and (lonlestie trihrin,ik has not

bern l ielplul , t3Z and there has been the addcd j irobletu of oht.nnurg adequate

and relevant information frion Status parties. There has been ciricrarice or

developing dir nricprrrdence telated to ccoimiiriiic, social and culrnr.il rights ill

oitiprriSoir to civil and political rights; the breadth of the Coirvuntioti rights

imiakus the Committee's allalYsis irrorc difficult Many of tire ecirnOtinC and

ciaI rights concepts hive nor ieeri corrsrilered in airy dcpmh it the donteStic

or itrtcriiatiUilal level. lhrc (!cselop lilt! III of such a jritrsprndertce has been ore

of the priiii,rry prcoccrijertiotls of the Crarninitre c , . 1 pr;Icticv %vllikh, as se shall

cons:der, is conducted in a variety of ',vas.

lNNovA1lv N BR()CIiDUR ES

l r:rjkt its wrk torte effcciirc the Curirirrittee Iris ailoptecl 3 nritnher of otto-

V rove prircedlrrcs. file irrigirlal ;ltovrstuii in Article 1/ rer11111-e d St,itcs p,iit!e

To submit an initial report svrtirrii one year if tire (,'eil.ir:tS cuts nil; miii

orce. 1!osvcvcr the (Iorrrrrritti c . asloptr;rg a realist rpprrrachi, devised rides to

('\tCIiil tire dare of submission tO t\Vr) )Crtrs and thereafter escry five ye,irs.

l t rttherniirrrc, in order to d ea
l ssnrhi inordinate delays svntii the rbrrnission of

tepoits, in its sixth scssr ' lt the Ccntrtrittec .rppe,ulcd to the Lorritcil to nIoiv 1 t

tin lis t those States winch had failed to snrhrriit their irtrtr.rl reports dcpite tIre

s;ig of ten years. ' I his, ri ci;Cct, was :11 riieitipt ti rrrrLr,iri,rss or hliLlrst

erniarn St,r:es. lit ,rddirion, rite lorirriuitmee also adüpmed procednues of strcarnr

hirrinrit lOr conrsidcrut:oiu uotrvrnhistatrdrrig s i ihst,rittral delay on the 1 ),irt of SnrrrrC

states in suhnrirttitig initial or perrodic rcporms) 	 ,\lthnrioglu it is anticipated that

the t,rtC representative svnoihni he present at tire rinse ()f coriSl(ltlitiOit of the

rnrprrrts. the inability it1 Sr,m:cs to send rcprcseiriatrves Iris brent rejected h: nine

(onmnrmrittce as an invalid ;ronrrd to delay co i niderruriotr of rite Stare ic Poll 5.

play all inipurtaint role ill tire p i onrrttorr and. 	protcetnon of htitirr.rti

r;iits. Conrsiiering their pnnenntrnl snhnre in pnnrnOti ng ecorroittic, social md ul.

rural rirdnrc. it is disip j nirrti n ip	 nrc tlr.nt rio sosif 1, pr)5 isiofi had Lcir tmr,rdc

p	 end B Si;i p l	 5çft,j SCIi!l	 ii	 I)	 iN I	 iniit.iinUC (ill ILYUUIIIIL,	 'riiI In.!

(miles.1 Rgrh:s82 AJ(VjI)S) Otit I:
I it 5e ,\kreum. rhonc ru. 115,m  .35 I.

UN time. I-1t992123.	 Ni
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for the NGOs to rri,tke a contribution to the Covenant's reporting aiid

s t rpervisury proceilt.t res- 134 the Coinrtiirtce, however, has made attempts in

overcome this limitation. In recognition of the tiSC(UitiCS5 of the NGOs' work -

especially rite rrodtictioti of al t ernative reports - the Conituirtcc has irvired 'all

ci)iiciriied hdtcs arid individuals to stihtrr't relevant and appiOpriate ciocti-

ifletO.ltoi 1h CtiittllirtCe Iris also est;ibitshed rriicchtre s to invite the

rovcrtiiflCtit5 w provide additional informal loll nrid to engage it dialogue

particular issues. 1994 sass the Committee seeking adilirtorial information

Iroirithe I)oniirticati Republic and tire l'lriltppines on the Sub j ect of

forced eviction.'  Siniilarly, additional information has been sought from a

ninnnlier of other States, including the UK.
As from its third session, on tIre mvltatiofl of ECOSOC, tine Committee has

begot to prepare C,erieral Coiumcnts on various articles and provisions of the

Covenant. we have a[ucitdy noted the reasoning and rationale hclinrd lortim-

latiirn (diieraI Continents for the ICCPR.' 3 1 lie Corriiniittee's decision to

adopt General Connirierits has been based on the satire rationale. The primary
objective of the General Comments, according to the (onrrrrttttce, is to assist

Stare parties to fulfil their ohl i gatioris; DS ill particular:

to rinakc the experience pOrted so far through rIte exanluri.iniOtt of these reports

available fo l 111C. 
brriclir of all States parties in order to assist and promote their

further i t n i pleirietu.itioii of rite Corcinririt, to draw the .irtcli;Irrii of tire St,uec par-

ties to i:isritEivtuiicies dociuseri iy a large inruilier o ii peers, to srprrest uiirjirose-

incurs in the reporting procudures arid to Stimulatetirti v ities of rite States parties,

rite it l(cmitiolial o t g.ttusatiotts and spcciaiiccd agencies i.oniccrrncd ur achieving

progresivrly and effectively the lull realisatroin of the rights recognised ill rite

C:oven antr

A rrunnhcr of significatri (krniuienrs have been adopted by the Committee.

These include, General Conririrent No. 1 (1989) on Reporting by Stares

Par t ies , "') General Comment No. 2 (1990) oil International 1cchniic1l

Assistance Measures (Article 22)
, t4 t General Cornnletrt No.3 (1990) ott rite

Nature of States Parties' Ohhganionis (Article 2, paragraph I of tire
Covent 11),t47 General Comment No. 7 (1997) on tire Right to Adequate

I lousing: Forced Eviccitiris (Article 11, paragraph 1, of the Covenant),149

54 6cr Alston. shove ii itS, 11re317
01 t 11992/23 it tiiil 1r.it.i 386 (ISepti i if rhe Comttrinucr, sixth rc.ott).

Riletioti rimt Rico Iii, irhor tm 11, at p
1 17 See shove (.h,t 1 nc 1.
51 til)°S't4 Coitirrrirrr's Seoul Sissirmit, 63 pari 267.
15 

F	
093/12 Report of tIc Cmrn-rmi:trCS Sescritli Session UN Dcc. 111993/22. 19, 1' at.m 19.

1 Nil SessNa 1969, UN [)v, 111 969/22.
Ot i : iii ri i Sescrint, 1921 INDcc, 1/1990/23 autmipieni Frtnrnnam 	 1990).

mliii Sc.smcir. t 990, UN Dcc. 11991/1.) u/opted Deecur/er 990I.
141 Si tvviitii Seioti, 1997 UN t)nn. til 998/22, mutes I. adopted 	 ownther. 1997-
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(etieral Cottunctit No. S (1991) ott Persons \vii!l I)i lii .; .ol ( jc mid

Comiiic'it No. 6 (1995) ott the Pcoiioiiiic, Social attn Citltitr.d 1<1131115 ol Olikr

I hi . S OilS.

In addidon, be Committee has set aside uric 	 ill evet v	 sstorl or a y.io

il tliSClisSiOfl Oil .1 SpCCIIIC ISSIIC or ISSLICS, whiJi allows pcI;ilISeil .ltiiCtCS

nid NGOs to ioiiirdiute tuniC cffcctivcly to the WON of dw 0oiririuittec.1

his FC5CFVCJ day mc usually ihe \Toiuday of the Comririttcc's intl sveitk9'

According to the Conituuittce the tiiiictioni of titus day is twofolih 'the day

assists the Couttiutiitee in uli:velOpiunt in 1;rcai(f depth its utuidcrstuiidiutp, o f the

ISSIICS; 11151 IL ClOihies the COiitlflItt1t1t to enColirige uuiplits lilt) its is0rk fuoun

all I C'iStC(l Oil [115)13 HiC 'Specific ISSUe Sienna itiIil for the rn>cccrIiutp

of this day seas rsUMACCI as early as thlC fiord SCS60U whiuui lie CuuiitiltttftC

ttsiiltted the k ,me of 1110 rg;hi[ Co food. Iii thir fourti1 .cssioui lie d a y of pit-

eral	 1	 etu.ssioii \V,15 sht\'otcii (0 tIlt' ril)lt of 1:u:s:i:p. hi P)94 ilw (Tm;ummiittee

di.cii';seil the role of	 osi;ll security nic.isllucS, With j' iti:ctll.ir teicteitie to

tralisitiotI to a iivarkt't CottOitly .111(1 hutinati rights editcatiort. [ii 199$ file one

liv of Oi:llcual dscitscioii seas dcdtcated to 0hjh,iiisatiotl and its liitfiCt	 It die

of eCOItOtilIC and 511(1:11	 hts.' t lie CXCLCISC has hen 1tro&htlettse.

I. or:1iIictIiiuii3 Ott SOttIC of these positive aspects Alsoti 11005:

tiC	 1SCLI,SEiS li,i'' 1r(IiIdCd ill iiviii.ib' 05515	 vw l:sii	 (.oitOltitiCe 1,15

ecu ,iiihc to ()Cl1 iii) itS lli.liOflhiC and has 1;iVCll it Or opiorttIluit	 to 015 iC .1 OUCh)

sealer r.tiimtc of inputs front 	 Iivuhials or grolips that fccl thcy hive S1 .) ltICtllitlg 10

11cr ii ill(: (a mmmOlimttCC. The t:cncraI t hIs mm ssimtt ilso	 tlh.	 I bit (mn:tfliNu)t 1)	 IS -

0S5 'tier. s'notw:cS i:lo;	 tine rctIm::ul issues wS h ire fiiss:i y rcic .1 to iii

role of :x.inuiirtIlItt State repi IS and osIsialil to due tusk of	 Lth.i'iii	 ;uer'l

Cotouricuits.

Ue of the Inlost positive achicvtttieiits of tilt (ounutttttCc'S cork has hsc'iu

Its	 hoe assom:i,itiin and coorcltl.lttOit \sttht UN at;cttcics 	
the Special

h<apporteirs "File Conituuittcc SVus 55lduescul in 1993 I	 time Spcci.11

l<;tppot tour on clic Jssste of litipintuts', front the Silb-Colillilission oil Pritveuittimti

of l)iscriutiinatioit all1 Protcctiott of 	 1i i tcrtties, and ni 1994 Ii .1 delegatc

fr oill 111c World I le;ilrh (3r aiiisitt toll (WI 1()) in the cc,irtet of hiotian ripitis

aid I IIV/Ail)S. ti	 (I) I the (Jitsititutee sets addressed he ii:' Deputy I hmli

(oiitoitccioilmi', l)r Perurtod l(aiutcluarau. 1 he (Toutittittiec has also ititiatril the

lescruth	 tOO (iN Doc. tI(	 199 1) .id '1' mcd 'tum',cIt"m:. t•

0105)05 eommi tO UN Ito t;(.t2iI'iOJt,itC' t tJt .imtmp:1l -I \ uoid'r. Ia5.

.\Istmua mid Sloth	 . .'C'). I It At P. 6113.
Sec OIl li(:n1, aloe ii. 107. at p- 19.

tIN Its..-. tiI))S/.o. ira 41.
Scc tloLrunJ p.1;'cI ifummoef by 110 11/04/9,3; FJ('i11t999'S

IS Alsou, 'the Couummiutice on EcouiouinC, Social and Cultural Rughns ri IS Akioti l'd.l, aloic

mr 107, pp. 193 -494.
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ept of fact-finding miSSions for its nictnhers to visit States and assess for
conc 
t
hemselves situations involving violations of economic and social rights.

further investigations of the issue of forced cviction in 1995, the Committee

scnt a fac t -finding mission (which thus far remains the only mission) to

Pa ni ma which reported back to the Committee during the same year. tSi

CONCLUSIONS

1he analysis of economic, social and cultural rights contained in the ICESCR

tCvc3lS marty limitations and shortcomings. A particu
larly disturbing aspect

has been the debate about the nat tire of man y of the rights contained in the

Covenant; whether they create immediate binding obligations or a mere pro-

gramme of action. Through a consideration 01 the provisions of the ICESCR,

the Committee's Observations and General Comments, this chapter has estab-

lished that economic, social and cultural riglus retain the same legal value and
binding effect as civil and political rights. At the same dine, oil pragmatic

level, it has to he conceded that the implementation of economic and social

rights thus far has not been s t raightforward. 1 lie implementation mechanisms

t hemselves have had to he revised and we are still awaiting the adoption of all

individuals' compla i nts procedure.
'ftc Committee, since it establishinient iii 1955, has done a cotnmciid.ihle ioh

in monitoring the (.ovenant. Of parliclitar value have Lccti its emerging

front its atialysis of State reports and General Conintcnts. In its consideration of

State reports, the Committee has taken a broad approach which encompasses

human rights obl i ga t ions imicurrecl through the acceptance of ICESCR. Thus:

in addition to asking questions on the status of ethnic minorities, natural children,

and inert or discriminatio n on the basis of mcligioti, alternative political

philosophies and class bias [tile Committed has directed itself to the situation of

those in particular regional areas, aliens (utciudimig 111C statcicsS, migrant workers

and refugees) untoarnied couples, and parents, people with AIDS, or physical and

mental disabilities, hotmiosexuals, the poor and the cldcrly. i

Ill the Committee has stressed the need for comprehensive reviews

of national legislation and administrative rules regarding the rights contained in
the Covenant and of adequate scrutiny of governmental policies. The

Cotntiiittec has also highlighted the need for greater coordination its policy mak-
ing which would provide a basis for effective evaluation of the progress made in

achieving the rights. Tin ought its work the Conintirtec has facilitated a better
understanding of tb: problems and issues nivolsed iii the illiplelliciltal [oil of the

Sec Ui itcd Ni mu mo. The Co,nr'zii rce on Economic. .Smcm.m land Cim hera! Rights, Fact Shec r No.

16, P.cv.i, (Gene va: Uni ted t\.muoIiS) 1991

Cr .i "en, hovc ii, t. at pp. 169-170. (loot notes omitied),
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(ovenarit as well as proinor ig the cxcliatige of iiitoirmitioii atirorig States.

Changes hive also been naroduced svlrich have tinpried the work of the

Coinritue. As noted caner, We qAteill of pnisenhiiig rutual reports it tirrec

yr-ar intervals, each dealing with one - thtid of the tights. w.rs changed hv rite

(rrnrruitce to a srilghe corirpr i c ti sive report to he sriltirir;tral every ltsc veins.

\\irli regard to the rut and per.sitrotl of NGOs in the gro;eirt context, NCOs

have heen the principal riIvrxatCS of lie vtridi,rtrori of iiidividtr;rl human

rri;lits. Although, over the years, their contribution (again laugely through posi-

tive actions undcrtabot by the Comnrtrttcc) has heconre mole effective itt the

nrpknrrentation of the 1ChSCR. there coirtitlucS to he some riuluictatme on tire

p;lrt of many NGOs to engage UrnseNcs in prunuirtluig CcruilOtlUC, SOr iii arid

cultural rights. A predisposition in favour olcivil arid poli t ical rights is perhaps

to he s ubbyed to the origins and ucsue.s addrrscd b y many of die NGOs.

N( Cs	 ill the devclopmg seen Id, in particular, litre olten to'atcl	 nit--

titus of ecorronlie and social rights as ancillary to tire irreaclret; of civil .otd

political rights. 153 lbs bias in t he work of tire NGOs i,uds to he reimiored.

1 he focus of the presetit chapter has teen on ICESCR. Subsec1nrcnt Una piers

Of this (rook establish that 
_Co,_moilric, social arid cultural rights have luhtiided

into civil an d pohtic;tI rights, a feature particularly evident froin a survey of the

jnirmcpitideiice of the rrugiouirl treaties of isinro l te, the Americas and i\frne.i. - i he

i 'r;ional Irmuunimir rights systems have also rironrlrud a rir-t:ree of prominence Or

econoniuc mud social rights rhioln.h. the adopiront of 	 ucli treaties as the

l : rrorcart S na i l (Tarter)	 the additional Protocol to l:niropeail Social Chr,rirr r

I 996i 	 and the Additional Protocol to tint Anneincrit Crrrrvcntion ott llunnr,rni

Rights in the .• \nr-t of Lcrrunririuc, Sovral and Curltiur.rl Ribrs (1

I 0	 ,o	 rQ hm.ric,l], rfofIirI,	 .	 and inner rc.rs.r-..

brie ui:rrairrs .1	 urridcrntlIc I, ^^:' t	 nrr 1 bc	 .Ini	 1 urr.n ' nr.	 nM :1	 u.	 rrrinrnri ri1rtr NG()s to

Sum f nrvo t vf in ibis firSt liii H ',rnturrut.rrh t he cure rich rcspr mu r}nirSc Nc;(.)s b.rret ii

W \\rsr thri do nm liter sri'nilic.irii mmimnKA in mire Fiord \\.:l,v in the cisc of RIAN

nriidi nngarnrsJiiunrs sKin as A= — n lrnterrr.nirrr 1l cr mIter 011 (.er0nS}nip. the jnrs t rficnrr.nr ii

Ihr nitrite no rrr.inutrrrrr 1 nr.rrrrw tort 'ircise minus. Other N(Os dirt	 r.,urr to hc conccrrrcd ri rh

either	 nire rights crnrrtrrinrcd in t he F noensli DecI.rraiion" or	 I i11C1ru3rrnr.uIiY	 ccr;;rriscd hrurrrr.rii

rights	 Ore a nnich mince drifuculi ni-k no j ustify mtrcrr iict;ien of Cr. irrurc, soni.rI, .irrd rrnhrrnr.rI

nihr:s	 he rirrinrirri in (rrrrr.ni ,\irnr nHr	 rnf.ry,!or cr:r j'k i.irflhit be TJelr.uciy or t ootrrci r eli

,t'.1Ine	 rujnirrr i, k: rit frnhi .rcCrrlrflt ,t	 -tin soles if iii hrrri.r:r rr % lr	 •j irrir1. In thu scmit'. T ile

! 11 . 1(11	 rcrrned irrrdi1nerndcc,ce rrf due ixvo sets of rir;irns is eric rnO.;'Iv .1 irriir,w UN rIrru.rrr

criy;rd to cnnnrce.nI nn idcoh.gical ,-tnn, 'nit us iii .nncrnr.itr rriitrn - i rn i e j irnics i-I the 'in.

ii r	 it m en, ,r h-urn e 0	 I I t, It P  -'nn.it 0025 (iii r

ii lrrrinr	 5 ()ntri,cr ti. Frrncrrnl ;;i,, lore,	 lbtrr	 io,5..S29 tIN IS 59

1.1 S	 5. Sec I druiv (trrFnc r 7.
i'	 ,\dognciI 3 May 1996. Funned rnr;o mm,', 3 july 1999 E:IS No.	 3. Sec before (:fr.nprcr 7.

,\tdnirnrr ii J'uC;iinnnl m) the ,-\rulcmrc-uuu Corns nnrrour on I forum	 RrIrts in nine Aoca of Icrrrnrnrrrr,

ir(r.uh and (rnfmnnc.rl 
16:111c, 'h'rirrrreoi ois.111 S.iiv,rmlrrr O.A.S. Trc,rn Series Nun 69 19551, crmn,'red

into force IS Nrrserrher I999 28 1 LM I 19S9 ) 196. Sec irciore CIr.njor S.
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INTRODUCTION

European human rights law is nor the [)rOhIlLt of a 111011olithic inech-

irsism. Instead there ire several lctstitutionS which have csrahlichicd nniccllnnistns

for protec t ing human rights.- Htc role of at ka,t three organisations is

worthy of (insickiatioli: the Uout:cil of l.tiroe, the European Union (FU) and

the ()rg.itlisatiols for Secstr;ry atid Cooperation in Europe (OCSE). the Cotuicil

of Europe, the oldest of these illstituttotls, has also hid the most significant

role in promoting human rights at the European level, the European Union,

which ICIIIlills politically the most viable and tnllueittial body, tins had only

nit indirect part to play in protecting human rights. flowcvu, increasingly

Sri' R. CIosnori vi a)., The Lniv of ifiisinin Rights (OforJ: ()arciidon Press) 2000; D.J. I L orit,

i I - I) P c and C. \Va r bt ic k, Law of the Lur(ipear Ce 'ii enSiGn Cr, FI,wiain Rights  Liiii on:

tint IC ewOn (is) 1 995; A. %Io%% lit., y 11 1( 1 Id .J Ifs iris, ('_rsi-s and Materials on the European

Convention on lliirnan Rights (London: Btiinerworrhs) 2001; MW. Janis, R.S. Kay and A.\V.

Bridles', Fiisopeasr Human Rig/tin /ine: 7.st iJiiil Miteruis, 2nd cdn (Oxford: Clarendon Press)

2000; P. (lljk into and J . PoPs kn Ce. (cdt), The EiirQpe-;7j Con vcntion on Human Ri5 L-is: 11;e

irhenc' of F.C1!R wi the L(5.21 a nd p i,fnc2il Systems of Slen,ibcr States 1950-2000 Oxford:
0 s lot d Unkersity Press) 2001: Lord Lester and D. Pan tick Iiiunn, Rights: Las' a " II Pr_i/SiTe

London! Boit rss-orthc ( 	 999; A. lou es and W. Finnic,	 !iin,tan Rishts and Seen' Lint

I. cn ' ipsr.Jtii e Pcrrjiectives un the ! ' eorp oration of	 iC! i/S (Oxford: Hari) 1999; I . J.

(kntciitc .N	 .\loIr and A. 5:iii::oit. !irope,inz !!ii,:	 Kii/,rs: Taking a cisc int,.'cr the

t:,,i,'nnn 211d rOn (Lon t)1 Sw y ci mu 'sLisus-cli) lY', I. Ilk(iuiyuriu NI I,. Van F:nuiirtik

and PH P.)) NI C Van Ke npc it, Ihe K-ret ut/on of Snn;di.urg Sn,! Ge,iemsa i/urn_i', Rights

Dcru;ior,u in the 7'/jtio,za/ Legal Order If he I t;igsmc: Mitt/nut Niphofi Publishers) 1999; P. vati
1)i 1 k (ed.) Theory Coil Prw:ice of the European Coriver,,iort on Human Rig/its, 3rd edo ('[he

h-Iaguc: K iii user I:,w liii cr00 tsmiiia I) 1998. 
These institutions sonictimcs act in parallel, while at mit her limes they overtop with one anoihcr.

135
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unman rights, invics are heirig ahsorhed Into the 1ntoirllillncs of illc t;igidlv

e' g lolling Ft I. Although havini largely opc [0(11 as in O i l iuiS,stiorm aoncd at

11roro0t1n11 security and peace isithin I-orope, the (.)5( iris taken a tuuuiiiicu of

s.iiii.iiilc Fiuriniri rights itiit,1nInes shicli arc w&nCtlo ol CoulsItICiati011.

I inuitrtiolls of 311cr tntkc it on ,5sible to such tin sco k Of cidi of tint

;iloruuorntioticd omfurrris.it;irl s in great derail. Isso eluiptets of An huok arc

oivCrtiiCiCSS ( I L (liL1ltC(1 (0 the Stud y (ii Luirop&ao hiuiisan I gluts l.iss. I he present

(ii.lpter Iocoscs oil the position Of theCouncil of Europe's 11Il	 (call (.Oui\CIitullU

on I Iiuntaii Rights (EXAM), all instrurrtcnt winch louses largely on tue pro-

of ivii and political rights. The j oxt sisapter, Chapter 7, considers the

ilnullilI	 1i- t inge's Rsooueari Social Chartei' (FS( l Ii ilioi 	 oCs on to iiialsse

iliC III(] nile of ttir (r and he 0ScAj it t pN,wvtKni of h;unii ii rid is.

II [I (OUNCL1 OF FUROPE AND I'ROl IC lION 01- (IVIl ANTI)

i'OLIlICAI. R CI uS

1 he t;l of l-.uropi 15311 iiitelguliCllImOelIt.11 ii	 :Iu-,l:.li Cti	 I	 III I•'O'

'liii the tilijes ow, cttt't a/it, of strenfCtlIetliTluC deiiuir,is	 111011,111 night-. ,II II the

ml' of	 isv. , iii its initial sears, the rtIclnioislinp of the Coitus ii of I ilropc was

s& ,' i /;; 1 d to the wcstCcll dcirii.rrtiC hrropi.tti i ututrieS. It ext luuJd Spain alli

Pot tuit;il until the MO N=970s. I losvcvcr, vh the coIipc of CoililliullisuIl,

several InCIll(Crs of ccntu:I aol1 cssteoi 1-wow have jontuc-d tiic C.oirnuI. -1 hr

COriCilt mncrirl,ersliip of thc Connerl of i-.rmuopc is foitv-tiitce, tttlut5litui all lU

tiictithet Si;rtcs.i'iie (Tnriuici/ of larrope has produced varusios unpOtlilIt rrgotr1I

Iouunan rights treaties, the	 p loillincilL one kcily the 111 HM 110 ((.1 FR

was adoptcd iti 1950 ;uud caine into operation itt 1953; it tlurrerutly

])IOiCst 100 to Well ()VCr 500 million people 'I he u;if,OtlutlUttS of ("Ic 151111, the

('ou[L and tic ( oriirliitic' Of Miiiistcis ale bused 'it Sncsl'oing Iratoc.

During the Sccoud \Vonid \V;rt (19.39-19 ,13) 1.oropi' had been the scene

the 111051 sercuIs irnnuan rights VlOh;ttIOES. At the cod of tine \Vat, it had become

1 tti;ijOr ol)jcc live of tile allied powers to pullishu throW who bid llCCit ill volven

in collies against humanity during the War and to upiiod human rights in tire

region. A regional human rights treaty protecting the fnndauoeuitai civil itol

political rights was meant to act as a bulwark against the i CCII rrctlue of the

550151 firniits (11 tilunmiati rights vioi;itions. 3h('s(' 	 '. iniliJC th	 treaty also aimed to

encourage die extension of democracy in conuutiuttiSt Europe and to suppress

the spread of dictator siups amid otahit;iriaii tdeoiopies in other parts of ]-.nIrope.

Aorduuig no Artklc' 3 of nbc Suiruurc c,"111 irrcnutx'r Stile ',o sccpm (Ii p011s pies if ru!t' of is,

scsi rh  dI 1 rsonrs iviririri is VI cii t!iVi 0i liotuii tells still fn,ri.Ir ' mi'niisl ferdoc'c.

S,-' Sourer of the (u,ircl of Eiuropc, adi 1 nued 3 M;ry 1949 .  F5iuemc,t into liter A9ruusi I 249. t .:r.s. 1.

Sii;r,sl	 t t .....c '1 1sovrcrnkr f9 '.l . I.r'mrucii ;, t I ,, 1.-'.	 9s- J rcnulcr 19.52. 2t3 U.N.1.S. 221;

t:i.s. s, FIre (;orrvcltionr Ito (Oct yell lucre uriiurundcd rhror	 i 12 3dclumouusJ protoOlt
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As we have already noted, the IJf)FIR was adopted in December 1948 by

the United Nations General Assembly. 5 A natural progression from the

i)ccl;ir;ition oil Rights was the formulation of a binding treaty with

measures of implcillclitation. Although it was not until 1966 that the

liuternatioui;il Covenants were adopted, consensus was easier to attain .mlorug

he western liberal Sin tes to draft a regional huiivau rights treaty. The ECI lit,

despite being a regional convention, reflects the influence of and similarities

with the principles contained ill 	 Universal Declaration. The preamble of

the ECI [K, for example, refers to the Universal Declaration. Fundamental

rights in the PCI 1K such as the prohibition of torture, the right to liberty and

security and the jight to a fair trial draw inspiration from similar provisions

of the Declaration. I lowcvvr, there are also significant differences in the

substantive provisions of the articles. Whereas the Universal Declaration
considers civil, political, social, economic and cultural rights, the ECI 1K

predominantly promotes and protects the civil and political rights. 6 This

difference reflects the diversity of Constitutions adopted in Europe at the time --

see for example the French Constitution of 1946, the Italian Constitution of

1 .948 and the German Basic Law of 19-19.
The ECI 1K is divided into three sections. Section 1 provides a description

and definition of the 1 .0)rs and mnndamerii.il freedoms provided in thc treaty.

Scetomi II pros ides for [lie establishment of 1 court of hurnaim rights amid

explains the pmcedimres, while Section III considers nmiscellaimeomms provisions

such asreservations, dcmnmmmci;umion, smgnaturc aid ratification. 7 [he suhstan -

mive guarantees provided ill Convention arc expanded by a number of

additional Protocols.
line [Cl 1K and its Protocols do not cover several I mportant rights.

The Convention, unlike the ICCPR, does not provide for the right
to sell mlcternnimimtiomn, wInch is recognised as one of the principal rights

in iutcrnlmtiunal human rights instrunlcmnns. 5 [lie coverage of thc [Cl 1K on

minority or group rights is particularly thin. 9 I here is also the failure to

piovide for economic, social arid cultural rights. Despite these omissions in

the protect i on of rights, over the past fifty years the rights contained in the

Sec nbo,c (J.urlrn
line Cuninrcrpanr ' 	 the [Ci It us He [ura;nC.nil Smoil (.inirwu nnhiJn	 euuu;advred in ( hipmur

K. Smirillur, iu(r(9,lul f,t;,,,i ' r R, 5h1v [iii; I be Ilun,n,,ir, RuçIo ii( 1 9 ') S .iurni I/C Iiurupuoi

, , y I?:n ' '.ii 	 l.oindon I cii Anmn ' :i (roup) 1999, liiJ.
5cc Iclosu C. .Iu.ij'cr
The 1(1 IR (inC is l'roii'oIs) ilium ni coniruill ' .iumucuul;ir pin' uiunuis prorcsuiuug the rights at

Minorities. Some rrrummdi.ul irHmn an y riSen by rhe (ouuuncil of [mnruupc mu adiupt a Frnnnicw,i,k
Cc,veiniomr for the Noiccooll of >.jmionnI .lumnorunicsi mpeircd for sI t mi.inuur I Febom.mry 1995,

entered into fore I FnS ' rtuiry 19 9 S . ETS 157; 34 iI..I (1995) 35I. See C. Gilbert, The
(:uinci of Europe and Slumnorimy Rights' IS J!RQ (1996) 160. i-or corrsider.imuorn 01 i1isc irc.ities

sec he In nv Clvi pier I I
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Convention have been utiliscd to protect individual rights. 'I he Convention

had been u cated as a ivi ng i struii and has been iitcrp! cied ill

with the cltattg ii; values and tradtto)nS 1 Lot opeatt society) The [CI-IR,

alt ;ticigh a rciOi1,1I iiiStiiiiflt, has lk() had an cioi i'n nopact upon the

cIevcItpiucnr of tioiltiS Lii general iittci natiotnil isv)

the ()11\'C111101t

Article 2

Attic 3

Article 4

Article S

Article 6

Arnie 7

Acne/c 8

Article

Article 10

Article 11

Article 12

Article 13

At tick 11

Article 1

Article 16

Article 17

Article IS

Rigln to uk

Ii ohihititt of torture
on of slavery 111 1 rCCJ l.tliciiir

Right 0) ltleriy arscl Scctliti:.

Right to a Li ir IC;!1

No	 iii	 i clitii'irt (SItlOtli laS'.

Right to respect ptivatc and faintly hie

l-rccdotit of iltugIil, coitwieiwc and telif;IoTt

Ft cedont of cxp' essti in

Fr cdc,rtt of assembly aitd assoCtat on

Right to ittar ry

Rii)it mo;ill effective remedy

Prohibition of disc iirticoti0m1

I )ei cf,.1 ii im mt t inc il cmergeoc.

Recii coons (iii political activities of alcns

P i i1tibitiott of abuse of the rights
I irtiitatiOi ()tt usc of rCctrtCtlotiS ott rmgltr'

Protocol No. 1 12

Article I	 l'rotectiois of ji)pctt\

Article 2	 Right to cd LiratiCirt

Article 3	 Itec c/ci mio:o

Protocol No. 
411

Article 1	 !' i oltibitiott of irttprisontiicitt for debt

Article 2	 Freedom of rtmoventent

Article 3	 lrohibitioii of cxpmllsiott of na:ic,tt,ds

Artcic 4	
i'roliibittotm of eollrcti'e expels/oil

1/ights 011i.1tncd in

0 Sec oil ISSIIVI of ciirror.ml	 10r 1. t iitii f,iueli, julerir ti of 2.5 Apil

Set es A, No. 26; htiiio',rxctitY, Dmtd,' coi v. V,iited Ki,igdtiitt,	 l t ;lucci of 22 Otoher lISt

Series A. No. 45-
ii. p	 (o(il j	 Jiif v 3t(jiiicy (,etiCOii	 j.tiiio(u P( . (lam)) I'ris	 Co-161

2 Noscuihe1 1993 [19941 AC I m 35 appcovcd the i.tirctpcaii (mill of ilu'1ii 10lS

jim ex pr essed on time 'de at Ft row plic itoitiefloit.

2 LTS	 o. 9,713 (iN 15. 262. Fuitetc3 into force May IS 19.51.

P15 46. p7ercd imito force NI sy 2 1965.
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Protocol No. 6

Ankh I	 Abolition of datii	 iialty°

Protocol No. 7

Article I	 Es j iulsioii of iliciis0

Article 2	 The right to review by ii higher tribunal

Ankle 3	 CisnipensatiOn for miscarriage of justice

Article 4	 Nc in in ic/emit

ArticleS	 Eqmiility of rights and rcspotmsibiimties hccsvecn spousc during and

after-their marriage

Protocol No. 12

Cener.rlprolribitiomi of discririrnnariou	
1

ANALYSIS OF SURSIANTIVE R I G I ITS

The tight to life and the prohibition of torture, crud'1, inliuiim:iit, degrading

treatment 01 prtttislttne1107

As we have already considered, time right to life is peruimiptot y, and the most

fundamental of all human rights. t8 Within the C&invcutionl, the right to life is

protected b y Article 2, a right which is rro t i .. derogahlc even to tunes of war and

public cincrgcricy. 19 The -t.rking f life is prohibited sass' ill tIre muted cir-

ciminstiimces uovided within the article, a sub j ect which ivu shrill consider

.shuurtiv. lit relanrois to the sumhstarmcc of the right to l;fu, lie State is under two

kinds of obligations. First, there is a rieg;itivC oluIig tort riot to take life and

not to deprive an individual of his life save in limited circunmlistdticcs which

roost he strictly in accordance with law. The second olrligatioii is of it pOSiti\C

naturewhichentails taking effective steps to protect the hile of the individual

concerned. Puiitivnt obligations include protecting i ndividuals front iperits of

the Stare such j s the police and security forces as well as iron-State ;ictors

14 El S 111. tmmrcred into force st.urc}r I l)ôS.

11 Ft S 117. l:mmercd into litRe Nov. I 1988.

\ lo smcd 16 iii ic 2000.  0 pen-mI for S miii it sire -1 No se inl't' r
i	 5cc l)J. 1 tank.	 [lie Rj 1 jit to lifc tIiisICr the Etirupein Cotisiiii:ss:i iso I Iinni.iim Rithus' I

At,i,jrirssl:i /mmmri;I if inipc:n (si,s!sir.itim's (mu' I I 99-11 122: F. Ni Assl.dim,	 the F- 11, 619

Js. mitSui	 i o- Fri•.m Cirirss-nsi (:snccrnim'r; lie Ridm ill Isle' l'( I) Ni)IIR CuiOl

11,	 CC .iEii N.5. Rlls>, lie tis:isissm( of 1,r.sii,ieri sir I,mtlri,1iiOii.iI liii' 2, 1d cmlii	 0IsmI

C_li mdnislisi IS ess) 1999.

Sec I.e (hiprer 4.

tI irks O'Ili,sle ansI \5.mrbmiclr. above ii. I it p.37. t)erog.iumims aic perinmssilslc in circum

stances sins dcii by Article 15(2). Article 15(2) provides that derog.imiomis from the Artick are

permissible Sri rrspecm ill nis-aihs iessml:imig /rons l.isvlol acts of scar.



I 110	 Jcg;m12! !roi'Clt('li of / 1,?:,!!: I9u)t

initiWirg tcirOi$t ortat1lSati0n'	 (hC	 01\.itC	 i 1tstdo.11.	 Ihe duty

to takc reasonable r easures to 1 ) r( InC iriclird S a titity to put lit place

'cIftCtl\(' CI'tflhitl,li Iris' p i'OvisO)ti" iii d1't	 tire	 iiiiiSStort Of	 1h'ntapaitn't

tlt	 (tetSul	 I1.1cLd	 up 1	 isvci't1t tllit'lIt	 ill,`!, IrtIl(	 N .	 0!	 tIlt	 tie\tFLIoll,

jjrc,00 irs! s,t'ticirC if	 rc,La	 SoCii prOViiltII1S.	 Ii also means

le'llilmil l, the pto)i't ime jgItloO of ill suspicious

\:'Irde tiltSC (Silt sollipc)llCiltS tic firmly ista li5itcd the tcriitt of the obli-

pstirnrl is not vet) clear. ihos while the plsSttltC Obll()ltlOtt 111cluoIcs taLoN;

tessertiable steps to ci;lnrrcc the law to 1trtir('Cl IliC CLL1/.COS, the State Car;Il'rt

i'c CNpCVICII to proteCt i ndividuals from every attack. 22 Similar1), the

Ill cadth of oblit;ations ss'hrichi might affect the i ight to life is 
1111ccrt2lt t. lot

iustaucc, a cjtlCstIOhl jijark relll;llIlC user tli' issue of State hiahrli with

reg.ird to pool h;;stis;nrg. lack of loon, lack it 
medical attention, ens 0011-

roeritti poI1irtit. rein1 \vUrtllifleS'e u;.i svtrLt!aCC saf('ty. Ibis issue was

0r 1;idercd hut left unanswered in a case ill N%11 1,J) the parents oft S et totisi)

saitle'd child el,liIilCd that their	 il.ld not liecri ,tllosvt sI tree

t tcdical (rCalllltltt.'

Ill IlIC ColttnXt of ,\rtiehe 2, 
i

l l('
iuc;irnitg f tI;c urns bfn' has hecrr tilt sill)

(Itt of corrsidcrabht debate, especiIIIY I cv,,Ilchllg the point at which life begins

;iid ei;.ls. I Iieic is, for intst,uIwC, substantial co:ltrovcrsy 
l egarililgI the ilgili s of

tht itt c hi ld	 Ni Jhrrur v.	 the F.oropcati CotoriiisslOtt }tehsl that tlt
,r i	ii 

,rltortiou oft t en-week old foetin truden Nritih law to protect the ph; ) SiLal arid

mental health of rite mother was riOt i
ll Iricicli in) Articl e ; 2.. In H v. Norrvdy,75'

(ir;ioii.cI(0l took the view that rite alsnrtiotr of a monntecmc\sC 	
old foetus

IV Os,,rt'J V. C'rn'/ tg?o"l, 
Jutigotrini of 28 (ruttier 1999, 1995-\'iiI RJ[) 3t2'h u it .

See l'.nn \'t 1.tt 3 itCZ Ott n5HGC Coc, Jnrdg;iteiti of july 29, 1999, Irt;tn . Atnt.( ' t t tiC (Cr. C) Nit. 4

(199S) p;rias 170 - 1 12.
0 Atct':'t,t	 ():( ' s v.	 t;t,1 Cnt 2:do'u. jtdpweint of 27 Seplenlli"r I 993, Series A, Nit. 324;

Ost s.	 Cy,	 1'.11)C 	
of 13 Fcitri'ity 199.9, 19991 kJt) 297.

u 
Cl tue t.'t tEe(? C51dttt,t, App. No. 9349/8 t 32 tIC 190 1993).

(Ito tine frets of tine cite, the dill,! had bec	
.idci .d1ni,tte	 3 e fic!,i'tt!, App.

Nit 6939/14, 
7 1)0 78 (1976); in arrotinnr cat!, which cont,errtc'i the o 1 nelarrt'ti oft public Va

Intl li l a sitette (ei tti,ie is, 
rite dear), of Sortie vrtttttp einiii,Cn, rite Cotrt,nrltsiOmt tell the 	 ossihi'

i:,' if (oilily St (ten 1 Star: uniert.ikes i rvt,ltt'er	 ilayl'tiC vatIfl.11it'il scheme, Oni fats, the

cation sa t lit),) iitt,il,itti h h VS 'VppiOpttnu' SICPS' (rant been taken fir tile aninnlnrnitrr,1liOt1 01

rite cehenute; X N. tOOted O,,rgA1":, App. Nit. /t St/IS, I-i 00 3) (1979)

OP	
f)tt,tt (',u'c//n!tI; v. treL l rtd,JttlO0t	 ti 2) ()cttkCr 1992, SerieS A, Nit. 2-16, 142 NI.]

(1696); ,kn,	 tt,tr1OcitthttV nod S,'/,eitetn v. 1176,, App. Nt. 69591/5, 10 1)0 tOO (1977)

I us. tCelnt'f, t,t:ttd	 ru (0. ARredSioti and A I tie 	 'H, tfltt'C,V.	 fl,','(r',rtn'ti It' !ltli.
t' Iit'JuCmSt 1 9'J,

yhla A (On,,tttroir .S;,r,nd.i,d of Ac/nrereitrttti ) I	 c I I.,1;tie. .\larrtnnir, lO,tlr;r(t 

99-101	 p 97, for	 con;sntrn	 it the	 1,-se) see 1'. Alsroru, '(re Cuuborl! C

art) Abortion under the Nra;! ( . o t tvenrtlOtt (tO (SC sigh; ci rite Cl(.1' 12 110	 )19) t31 156'.

I). Sirrintirr, 'Abntrti'i and the Right ii' tilt	
a rite iirrer-.\,u,criCatl Sy'.retru: (ic ( ate of 'tt.i('

Itoy" 2 1101.) (19Sl) 509, also see I ' d o", 01.1 1 ,;  rOt.rj ;ei H.

21	 s tJflhIe, k,trp,n'uttn, App. No. 9411'// t 1.110 111 ii 9S0)

IS Jf v. Hr,rrrsy, App No. 10301/90 (1992) unnIC(
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was not contrary to Article 2 on the grounds that 'pregnancy, birth or care for

the child may ploec thc woman ill a difficult situation of life'. The Commission

considered the wide differences o il the issue of abortion and allowed for a

certain margin of appreciation. 1 he decision is broader than Paton because

abortion was Liter in time and the reasonsgiven were social and did not relate

to health or itcliciil condition. From the cases mentioned above, the

Commission appears to have taken ti
l e view that Article 2 is applicable only to

persons who are already born. 27 In H v. Norway, however, the Commission did

note that in certain circumstances Article 2 does offer protection to the unborn

child, without indicating what those circumstances svcrc. As it stands, con cody

the grounds for abortio n are very wide and, in Open Door Counselling V.

Ireland, the I linuan Rights Court itself left open the possibility of Article ?.'s

placing restrictions on abortion. 2 Controversy arises in relation to the point

a person dies and the rights of individuals who are dying. Art icle 2 has

also raised complexities in relation to euthanasia. 29

The general exceptions to the Article are provided in Article 2(2). These
arc exhaustive and must he narrowly construed. Article 2(2)(a) provides for

death occurring as a result of sclf-dcfcnicc. McCann and Others v. UK 30 was

t he first case dcht with by the Court concerning Article 2.' In this cisc three

incnibers of the provisional IRA were shot dead by British soldiers ill

Gibraltar. It was ;ipcctcd that ltcsc IRA ctivlSts hid rcwotc ciintiol

devicesfor a bomb to be dctonatcd in a public place. "'Ile tcsultinig daini.igc,

it was feared, would cause serious loss of life. The Coinniisslon, by 11 to 6

votes, held that shooting Was just lied under Article 2(2). 1 he Court, how-

ever, disagreed. J\ccnrilnlg to the Court the exception covers, but is not

limited to, intentional taking of life. The question was the extent to which the
State's response \v,is proportionate to perceived threats posed by IRAincus-
bers. Iii all the circiunstauces of the case i,iliduding the planning and conduct

of the operations be the britihi Security forces and the decision to let the IRA

members enter Gibraltar from Spain) it held that the UK had sauctioned

Ii. lCii\Vftk, C/ii( Lt I , erlies,  2nd vdri (Lo i)dini: CI, ciidish l'iilshslsi;ig lid) 1995', P. 37.

Open I)i,sir (i,oicII ' :g v. JT,/,IiI). ludici ot 39 October 1)92, Series .5. Nit. 36.

lit \\,dncr v. :it'i (tush, lie Ci,inuinss0 1 1 held .\uuJc 2 dcci not require p.usis c c,iih.i tutu

bY 5S11R11 1 psI05 is .511,55' ed ri	 liv 1-si( lieivi	 s Cii ,re.inerl ii)	 App. N'.

I 3o527;92	 9)3) si v 1ssiricl A sinillir	 iictii'ii	 appear 0 prcs.uul iii crl;rr hs,w,m splits

vsreIis. On dic	 ius ',iiiiiii iii	 u t luaus.ssLi	 it	 lie liu,cr-Alnerivail I liiici.sn Ristlims Sssieuui. nv
S. D;cvislsoti, 'ISv Civil ,iusd I'siliric.cl Risdiss l'rotecucd in the lnicr.Auuicriv.uuu I lcum.'n ISie,liis

5iV51ci15' in D.I. Harris .iisd S. Ii, n5riiOC (cdi), The Intrr-Aiuucrii; ' : Svs(ecuu if )hcunv;t: Ruhtn

(Oxford: (d.crciusk,n hess) 1995, 21-88 .n p. ltS.

St5	 it;.! Q g/).rs s. I toilet kiiifci,i, Jidgieccir of 27 Scptember t 993. Set	
3 24.

Aulalic, above is. 17, ii pp. 2S-'11 sec S. Joseph. 'Dc;;ourieenie;u( ccl 
t i le fle.uls ciii the. Rock.

ihe tight Co L ife of ierr,,uists' 14 NCHR (1996) S.
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killing liv (5 agents III 
CjICUOStOnCCS giving rise to a breach of /\tticic 2. I lie

Court it OtCil

Still] . having	 to the de sort not to present ill.- sit 	 ects from ti.ns'cllirit;

illro to th flihir e 01 111C a it liii tieS to kt Sittlts 010 2111.53 tics for

the 1.sjhtIity that their ittolligettce assessrrtCtttS night, ill some fCspci.LS at least,

be errntteo( tS
, and to the ;oit0ttt.ltiC recourse to lethal force wheti the sokitet

ope1ted lire, the Court is not pitsitadeti That the kuhn 6 of (tiC tIneC (rirorlsts coo-

ttitcd the usc of lorce which was 110 more than absolutel y necessary in defence

of person from ttl.svhul violetlsc svitlnn the i ticaning of Article 2)2)(3) 01 (lie

Co vent o11.32

lb	 C-tic ettllitclscsa strict	 troponti riiity test under Autucle 2(2).

]licrclorc the tire of dc;udly force to elfect an arrest svottld over bc justified

LXI gt I; cico:ttst,lte() w1tr-r 	 there wa	 no ttniCrtti:it) that the suspects

would kill if allowed to escape. The other exceptions provtdcd in Aitucic 2(2)

ate quelling a I), )t and to effect all attest nt prCvetlt all escapit It aisti needs

11 he eta j ihiasitd that Article 2. dues not prohibit (altital ptuttisltrticitt. In 1982

Prtttocol 6, schlirhi prohibits ([jr death petty. was adopted. The Protocol

c,1ttn.- into (on in in 1985 and is ratuftcd by a ittajoruty of nicrnb'er States.

j\ccot ding to At title 3 'No one sh:s)l he suhjcc ted to tOritite 01 to tnitnnitt

ut dcgrailoig 0 eattttcttt or ptttuislunitetst ' . 11 lie rights eontined in Article 3 are

of a [1011-derugable itattire even in tImesof war and public ctincrgencies. 3 lie

1 rohul1itioti of torotre and iuihitittan on degrading treattliettt or ptituishrtutnut is

exprcsscd ill a very strong Iartgitage a nil IT() eXceptiotis as sttc ii ate attached to

It- Its CI;alral v. f1K,' the European Court of Ilttnrnsn Rights addteSSiL! thtirn

subject its clu:;ur and un:uitsbiguottc latugrinige noting:

Die Cottvetttioit prohibits in ab s olute terms torture (-it itdttitnan of deer,thing

IreatutlCuit on pttttichutilent, irrCS1iCdtiVe of thur victim's conduct ... Article 3 tithes

no provision for excepti o ns and net derogation fotrn it is prtoissible tunder Article

IS even ill die event of a public citiergeitcy to tie life of the nation35

Jhre concept of torture wa nrigittalty eutvtsaged ill narrow tctnns, hut his

1;tacbt thl Y been cxteiidcd as society's tolerance of official ltuittahity IMS

eltattgcsi in additioti,	
tae abolition of the death pelty ill most Cotuniti cs

within Lutrope has rcdutccch tohera nec to State violence. 1 lie VariulS COt -

 I'ara 213.
Stewart v. United Kingdom, App, No. 10011182., 39 IlK 162 (I 981).

Farrell v Untied I<irtgdonr, App. No 901 3130, 30 Dli. 96 (1982)

t The Aruide draws its inspiration frouti Autiele Sof the i.lnorrsal F>ciliritoii on tlUtti3t I60t(5

(1918) zwcl die Auuuenicart Drclartin ol Iluirtait R i gj l ts (1918). it alt" hss close assetCiatIOfls

Auricle 7 of the I(',CPR atnil Articles S oh ile ACIIIi. (1969) and AFCI1I'R 11931).

Is mis, O'Boyle and \Varbriek, a)xne n. 1, at p. 55.

Chabal '., (maid Ku,,gdo,,z,Judgtticitt oh 15 Novcnnb,-r 1996, 1996 V 191) 1931.

-° Ibid. pars 79.
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cgOries of prohibition have different applications and the Article has been

used III variety of circumstancCs. in the case of Ireland v. United

Knndonz, 39 the Court provided some useful guidelines regarding the pro-

visions of Article 3. The Court, in formulating a narrow a pproach, took the

view that 'torture' means deliberate inhuman treatment causing very serious
and cruel suffering, whereas 'inhuman treatment or punishment', meant
treatment or punishment that causcs intense physical and mental suffering.
In the Court's analysis, degrading treatment or punishment was treatment
or punishment that arouses iii a victim a feeling of fear or anguish and infer-
iority capable of humiliating and debasing the victim, possibly breaking his

or her physical or moral resistance. The meaning and scope of the Article

can be illustrated through the facts of the Ireland v UK case. The case is

particularly useful in distinguishing torture from inhuman and degrading

treatment or putiishnient.4°
In this case the Irish Government had brought proceedings against the UK

alleging that persons taken into custody pursuant to the Civil Authorities
(Special Powers) Act, Northern Ireland, 1922 were subjected to a treatment
which in Convention terms amounted to torture, inhuman arid degrading

treatment contrary to Article 3. The Irish government 5150 alleged that

internment without trial amomiittcd to a violation of the right to liberty and

security of the person as provided in Article 5, a rid the right to fair trial

accorded in Article 6 of the Convcotiott. In :tdditiori there was a claim of a
violation of Article 14 (that is, that the powers of detention md iiitcrimlamcilt

were exercised III discriminatory manner). A particular source of concern

were the methods of interrogation used by the British Security forces in

Northern Ireland. They were engaged ill the so-called ' i nterrogation in

depth, that is the use of five techniques which included: 'vall-standmng' long
periods of standing in a stressed position; 'hooding', placing black hoods on
the prisoners' heads; subjecting to noise; deprivation of sleep; and dcpriv-

at ion of food and drink.
The European Coninnissioti in its report dclive red to die Conitnit ice of

Ministers ill 1976 took the viesv that measures of detention without

trial were not in violation of Article 5. According to the Commission, the

measures undertaken by the British Government complied with the deroga-
tion entered under Article iS, which were not applied in a tliscriOlii.itoiY
manner. the Comtttission did not find viol:ttmons of Article 14 but it did find

mh.it the list , of the i\c tcittnqucs (1 :itcrro;1tInrt constituted torture and

ui Ireland s U,iinrd tinçioln, Juidrimcuim of 28 J.niiu;iry 1978, Scrics A. 	 o. 15.

At I. Robcmn)n and J.G Mcrrills, 1(110)511 R,gn in t h e World: dun !nurcn/iu!io'i to rh Study

of In Ic rpn,nona! Protecl ui' oft (notar y R i 5 hts, 4th ed n (NI.1 octicuc r: NI a iishc ncr Un yr isi ty l'rc cS)

1996. at 'p. 139-140.
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iiilriiinan ii trrient ' cotitrary to Arrici 
341 lie Coornrissliits's View, liOwC\ ci,

was not e11d0rser1 b y 
the Eut'opeati Court of 1-lunian Rinhics. \Vhcii the case,

tifwr beiw, retcrrcsi by ilic Irish Cus'erIsIriCT It was oo5idecd by the Court, the

Court drew a distitictiou betivecit the various Ia(crs of j\tilrIe 3, that is,

between 'toirure' tin the one rand and 'irilusinian' arid 'deu:iadung' ticatnur'In

on tire other- horturre as defined by the Court meant 'dcliberare' uidrtrutair

trc;itflteirt causing very serious and cruel suffering. App!' tug this test, 
it hchd

that the use of the 'five t
echniques' and physical assault did not aitlo,itii to tor-

ture, although it constituted Inhuman and degrading tieanucnt'. 42 In cotucut-

rencc with the CorutlussiOti, the Court found that the toCaSi]rCS of deteritnur

and internment without trial were covered by the Article is det ogit ion ilmde

I)) .
 tire Utntcd Kitodoni, and that their application seas lio[ in corn raven tion

Of non discrururunatory provisions of ArnJc 1-1.

\Vhilc a tre,stu'.erit trCt'tlS to reach a plillillium t hreclioful before licirir; desin-

ivaied as inhunraru, thuc crucial factor siutc'h disrirrgtuislics it horn "'t" 
IS tire

absence of a dehirerate itteut to cause strflr'rmng. Iuhuttiait tre,milrluIut could lie

tire result of conditions or treattileiit in a place of deteuitiou' t ', ss tliiioiditrg of

f00d, sealer arid medical t rcatllurnt, r.ipcsarici assault° prer'ciit.iu:r 
r' (!r'tcrr

non, failure to provide iiucriical treatiriclit, '1 extradition or deportation,'

irti-Irtal tritture and solitary cotrfitieuiuent. In assessing stirethet pririuslimerir ts

itrlirunatr subjective consideration reeds to be given to varlous factors ioclrrd

ing the physical and tncntal suffering, tire applicant's sex, age, health and semis-

ibdities etc. De t ;maditrg treatment arises from nit ordui.iry evt'tyday nieantiug

od would iticlude g	
ial discrimination.ross hittoitiati iii thrortgh ra c liii natro i i. 4r lii Oirhr'i

to cotlstitntc degrading I'll Ili s
i t men t. tire humiliation arid debasement involved

turiSt attain a particular level dcpeirrhng (itt, inter alia, the rmrcrniiStallceS of the

41 According l " the tminnniicsiar 'the s:,,iou.uu	 ipplrati0ii II IcJri,i ) ines for tIre rsIrpsrsr

IrIdUCUiP a 1 crwri to gre ii,Iormn,ut nri t,i,tvs a clear ri-sent lance In dose riieiIrOr)5 of iyttCiti,itIi

torture wInch fr.e l 'cen known crvrr tIne api's -- -- - I lhc Lonniiiussiiiri sees il l tlrerni a IllrliIrtiii S5t('iIi

of torture fallnne in the saute eatepiiry as fuse Si steno winch love i 'ecin applied in ri'rous in-ret

as	 nieamrc of ohrairuiiig ir,Iorrii.,iis'mn arid coril sio:n' /,'hrirl V. tinier'! k' irrgd i ' n , Serics Fr, NO

23—t Corn Rep 1971), pars 794.
41 The restrierise tests adopted mire Crrini i M relatiiiii to the rrresniiig of inrirrire roe been

cirrit 'cd hienn in. See P J . S j rnir, Ionrrrr' Ornvlrr line lriitipcan CirnrveirrnOn on I trrirr.iii Rights' 73

A/IL (1979) 2&7 Al News ti,ek,ise (Al 1 1 1clex0.'iSl/78) 19 Jnmrnsiar.

I )i'n,,r.r rk, Nor u-a v,S'r 'c/en v (;rccce, 12 3' ft 1 (1 9() g) . Ove idiots di rig a rid I ri, d,'p,a re tie,, t -

rig, toilets, sleeping a ira ngc- nrcn t c, food, red rca t tori -
" I, c/and v. C,::ri'd Ping/or'. I ttshgrrien t of 28 J anti-mr 1978,  Series A, N 25. (apr ii	 - 'iii TI

App. No. 8007, 13 DR $5 (19/8).
45 Guzzarilr s Italy, Jrrdgrrnerrt of 6 Novrrrrlrcr 19S0. Series A. No, 39: /Irint,ir'.r s .Sir'rrzr'r!201,

ludgiocut of 28 January 1994, Series A, No. 780 A.

" Soeri'rg V. l'citcl Ping/ow. Judgnrrnr of 7 hide 1989, Series A, No. IS), CIa/al s', U,iGe,l

Kingdom, Judgment Of 15 Noveiirhcr 1996* ,  1996-V h&Jt) 1831

A/ndrelmzir. Crh,rin's mn! IfnrlL'a,irijli v, 1mm',! Pin	 /,r,nr, Judgirnr'mit mt 28 NI,i
	

19 85, Scm ci A.

No. 9-I.
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ease, such as the nature and context of the pttiiishiiient "Selfand the manner

and methods of its execution.
Article 3 has been applied in a range of circumstances. Indeed, in many

instances its provisions have been invoked to accord rights otherwise not

contained in the Convention. While the Convention does not provide for a

right not to be extradited, uiOt to he deported, to a nationality, to political

asylinu or .i right of aboard (for a non-national), the various facets of this

Article have been used to assist applicants cia irning some of these rights.

Instances of violation of Article 3 may be deportation of a person who would

be deprived of proper medical treatment, 49 or would he likely to suffer fi oni

cruel or degradi ig punishnient or be separated from his family as a result of

extradition.515
A striking cxa niple of the wide anibir of Article 3 to cover rights riot

expressly provided for in the Convention is illustrated through the Soer:ug

case. In Soe'ring v. UK 5 the applicant, who was a West German natiunal, nur-

dered his girlfriends' paren ts , with the complicity of his girlfriend. These

offences were committed in the US State of Virginia, where he and his girl-
friend were students. After having committed these offences they fled to the

United Kingdom. The United States Government, under tile terms of the

Extradition Treaty of 3972 between the United States and the Unitcd

Kingdom, Shplicmh for the applicant intl his girlfriend u he extradited to the

United Sm,itc. The girlfriend was extradited and, having pleaded guilty as an

accessory to tIme murder, was sentenced to 90 years' imprisonment. In the case

of the applicant, the United Kingdom, while agreeing to extradite him, had
sought assurances that if convicted lie would not be given the dcath penalty.

The applicant however appealed to the Strasbourg institutions. The death

penalty per se is not prohibited by tIme Convention and the UK by extraditing

Mr Soering to the USA was not breaching any provisions of the Convention

or general international law. The applicant's primary claim was based on tIme

prospect of his suffering from ioliririmams or rlegraditig trc,iiincnt under Article

3 while waiting for his execution in the State of Viiginia.
The l•:smritpean Court of Human Rights, in upholding Soering's claim, took-

the view that if he was extradited to Virginia there would he a real risk of his

being placed on death row, which would constitute a violation of Article 3.

The Court acknowledged that the imposition of death penalty per se is not in

Iyrers iteiJ	 It25ihiiitt, ji gosh! .1 2	 •5pri	 1')5, Serics A. No.	 6. ui. C,wipbcll

Cv.uins	 ',.'itii 6.:,:çufmi, iislgmnctii ii 25 I elirtt.rry 1982, Series A, No. 48.

1) v. L,mi(cu! h'itmi.Io'':. JtiuIi'iirnt itt 3 St,iv 1997, 1997111 Rh) 777.
° Sec (/.uh.mf v. Vnitcd Ri,i?rtrr2, JtiuInmeiri i f tS November 1996, 1996-V RJt) 1531.

of (L989) I I FLIRR 4395e, C. V:mu Den \8' ) nu;,icri, 'Appl y ing the European Convention on

t>mnim:rn Rights to Esnr.idinon: Opening ['jiltIor;i'S Ro y ' 39 ICI.Q (1990) 3 7i R.B. 1.,IlicIi, '[he

Socrimig Case' 85 -I/fl. (1991) 128.
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hicach of Article 3. 1 lowcvcr, Article 3 proluintion could be breached in con-

tiriiic where the tir;ltlr penalty was	 scd only after a 6-8 years' waiting

period (the SO 
called (catli ross" pherrorrserniin). That be was IS when the

oih'iicCS 
were conrirnttcd and there was psychiatric evidcn of his merits1

risrahility were Jill tigatinig factors ill favour of the apphcani. '[lois, in tIle

ords Of the (,our 1:

ii.rvitrg regard to clue very long period of 	 ire spear on dcailr to'..' ri such crrrnic

cor'ditiorrs, with ever present and nioolttirig 5iuigursit of asvrirlrtig 	 eeirti0n of the

dcarir rcnraliy, and to the personal circtrnrstaricC of the applinanu, especially his age

and rricrntai stain at the rime of the offence, tire 5j rphcauit's ex t radition to the

Pl,ircd States svttrriri expose lrirur trr a lea! rh of iieistrllcttt going be orzd the

rio :'siroki set by An tick 3.

As iii risc' case of Ssieriruy, tirci'e r:ic.t 171St a teal risk as oppir'.r 3 to a

1'irss	 gihilrty of facin	 iriirunriafl or degradrug ricarnnenit.' The (unit iii

;nttem j rted to narrow drrwri the aruhirt of its decision th the liii)'

visur that such a ruhrrg su'orikl he only oasis' in viC\s' of 'the set iOliS arid

irs'p.i rahic nature of the ;tile 1 ;ed srilfernig risked'. 53 'lire narrow uhrra has

linens Irtliiwcd in Cruz \7715 and o(IJrris v.,Srs'edeu 54 arid VrIr'arajalr anti

V.

Iirc' ri 1 ,lit to liberty arid security

\r ti.lr' 5 of the (Tnniverrtion deals with tire sight to Libei ty arid to Security of

the Person. -[his provision is designed to erritrol the exelcise of powers of

attest and dett'iriion, and is sotneLliIrig which	
t orlstiturtions ln.nvc

k' 01 11 , 11t to achieve Innu several ccrntiirres,' It protects liberty ii'. ss ci1 as secnr-

iry ui t he person. Articles 5(2)—(5) set (liii tire procedures ftrr Such protection.

,'\ccsiidiris to Article 5(1) rio deprivation of liberty is sir ccptalrle SVC III

a' vordatice with a prcrccdirrc prescribed by law. 	 Its	 \1u;n1eirVc'1/1 V.

Sri p. I II Srri'rrrrg, sc a rcnrnryairi1' dcciu,rni was Irrlirrs,'il ru Via:( v. Atrrurnev Ceyre,ril of

JcrIr.rir'rt (PC (liii)) Privy Council (i,irriauca), 2 Novcnirtrcr 1 9 93, It 501 .1] AC 1, where the Pr's>'

c:onrrrdl Sri ;ipproVirry5 the P.iiropesnn Court's approach held 'or arty srse j r, which e,\ecr,rrrrrr is to

rar place rrrorc than five years slier sentence there us/I i'e snrrirr 1", grorrrrds for iuclrrvitrg that the

delay	 5 ciii ii ac to ciiri5titilte "irrhri:rr,ia or darierirr	 sI,ir,p,,iu,crni o	 rrrcrur treart'*. At we have

r.rv,l, rite I trrrrtarr Rights C,'irrr,rriitrc nnrrrinrr tIre tics: Opri'rir.nl Protocol has urist liar cicarlr rote,

rr' rlris runt srrioirrrt to cruel, irriurrrirais or dcgrarirnrt: tre.lnrrucrn or 1ruriumnienr. (See NC s,

Corinth drsc,r'ssr-ul ins (hra1'rcr 't) (J,irrr	 y V. (,rrr,;rLr, r,rtrrurrrrrnircarrerrr Ni. 469/1591 	 7 iarii.lny

1991), UN tb: CC1hJ't9/D/469H9 9t i199'ti parr 6.5; aiso see !l,r,'i inn! Sriur (if/c v.

J.rrrrniur, 1! PC Report (AOlt, 47tb Session, Suptr. 40, p.246at p. 230.

Jrurljtruur'rrr 7 Jul y, Series A. No. 161 pars 90'
' ( ' ritz Urear and rrrl ' e,r v. Sri'ederr, jud y nreor of 20 March 1991, Series A, N,, 291 -
5 Vii 'rO,rjcr I; and otb e rs v LJ,,iicd Kinrgdot ' r, Jun1 gir cii n of 30 October I 99 1, Scows A. No. 2 1-5.

Sue e.g. the Magna Carta 1215 c. 29.
(1. tire lcrrres de (as-/tel under the Arts-rein }5e,rrrrr' ill I



	

European i-luivan RiSJLI	 147

The Ncrhcrlands, 58 the Court held that this meant that procedures must be,

first, in accordance with national and conventional law including 'general

princ i ples contained in the Convention' and, second, they must not be 'arbi-

trary'. Article 5 applies even where the detention period is very short.

According to Article 50)(3) detention alter conviction oust be in accord-
ance with applicable municipal law and with the Convention- This provision
mucous that there must he a court judgment that justifies it and that tIme

procedure that is followed to effect the detention is lawful. 59 Article S does

not require 'lawful conviction' but 'lawful detention'. The Conviction in paris

5(1 ((a) means, 'finding of guilt' and is taken to he a conviction by a trial court.

Article 5(1 )(b) inca us arrest or detention for noncomnpliancC with lawful

orders of a court or such arrest or detention in order to secure fulfilment

of any obligation prescribed by law. 60 According to Article 5(1)(c) lawful

arrest or detention of ;I is effected for the purpose of bringing him

before the competent legal authority on reasonable suspicion of having

committed an offence or where it is considered reasonably necessary to
prevent him committing all or fleeing alter having done so. In eases

of detention alter arrest but before conviction, it is imperative that the
arrested person he brought promptly to trial and that the trial takes place

in reasonable time. For an arrest to be lawful there must be reasonable

suspicion on the part of the l50h1 conducting the arrest that the person

hcmg arrested has committed or is likely to commit an offence. At the same

time an 'honest belief' alone without an objective basis j ust lying arrct and

detention is insufficient. 61 Article 5(1)(d) deals with the detention of

minors. The t erm 'iiii nor' h as an autonomous Convention inca ni ng,

although it is generally taken to mean a person below the age of 18.

Detention must also he for a lawful purpose. Ar t icle 5(1 )(c) at ins to protect

society from vagrants, alcoholics, drug addicts and persons carrying mice-

tiotis diseases. They may he restrained as a maner of social control (or even
for their own protection) rather than because they have cunintitted a erint-

nol offence. Article 5(1 )( 1) a I lows the arrest or detention of a person to

prevent his unauthoriscd entry into a country or die arrest and detention of

a person against whom action is being taken with a view to extradition and

deportation. I lovever, these individuals are go en the right to have their

detention or arrest reviewed in accordance with national laws.
The safenuards for the arrested persons are contained in Article 5(2).

Reasons for arrest (in ;i a nu.ige which the arrested person understands) HCCLI

54 \V:nt 	 rp . dc	 irLelL;,!. JiiS'iiieiii 0  21 ()cioIrr I	 ') Sri cs .\. No.

° lI.irris, ()Bovle and \5,s'rirk. .cbovc u. 1, ii
' Fci.'c) v. 1 hr Nrduu!cnLc. Jim di; rat uI .9 JIM IC 1974, 	 r cc ., No. 22. pa ri. 69.

to r, Ca,phc/I on? 1 1irilc'y .. (Ju(c. I Kingdom, J nIiiii rut of 30 A 1151151 1990, Series .A, No.

52, pita 37•
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to be given promptly but not irnmcdiatciy. 62 Article .5(3) provides for the right
to be brought promptly 1)(-fore judicial authorities. Art 	 person is
entitled to trial within ;I 	 time ur release pending trial.63

I he right to a fair trial

] lie right to a lair trial deals with the most significant right of any criminal

j ustice system. In the light of the significance of Article 6, which provides the

right to fair trial, it is not surprising that more applications have hcen rcccrvcd

re);ltuut to Article 6 than to any other provision of the Convention. 'hue pu

mary issue relates to the extent to which Strasbourg nrsritsirions should mon-

itor national jndicial s y stems to ensure the right to fair trial. 'h here is also the

question of the margin of ;r j r j rreciariori iii view of the sukr,nitii variations of

rirrnrral )nsrrcc proceedings. Significant ciilfercrire exist lrr'twcr'ri

law and civil law systems reflecting adversarial and inquisitorial sysreiris of

justice. Within common ia's systerr;s (that is, F lipTon1 and Ireland) criminal

rrrvcstigatioti is conducted entirely b y the police." , in sonic civil law countries,

die first uivestmgation is conducted by the j roic, alninuniph alter the identifica-

tion of the suspect the case is handed over to an iris estigating j udge who then

decides ss'hcthicc a prosecution should Ire lrrouphnn.''

Flozil an analysis of the jurisprudence of tlrC Couvcirniirn, a number of sig-

nificant principles iiuive entir:igrd ir'i;itiJrg to tire right to fair trial. First, the

scope of Article 6(1) cxtcirris not only to gna r,,nuces of fa i r trial but -]]so to

rieCCSS to the Courts tiicniscivcs. Secoird, ibis access to die Court must he

Ii, ffective'. 67 1 bird, the tight to a fair hearing, in crirrniiral proceedings, inrchirrks

I right to ire present during irearnrigs and there is eqrn;ninty of opportunity to

r rcsenit one's case in rircordanrcc with established principles of itatrirril justice.

A signuilicumrn feature of iratirral justice is that justice trust riot only ire drrnrc, it

most also be seen to ire (lone. In i'icrsac/u v. flc/guor 65 it was held that a breach

of Article 6(1) had taken place witll the appoiirrrneur of a presiding tnil ridge

W1111 had curt her been the head of tire sectiorr of tire puirire pnnsccirtc.ir 's depart-

j'srci 31(1990); /it,,r,,', s'. fjvirc'? kvr7eIi,l, Jcidyrrrccrr oI2S ( nil,'., 1971, Series -S. No.
300-A. (,ivcrr SOCI3I rnobi)rnv. CSpCCIJfl) tinder tine provirioris of 11tC Lriro0c.iin Union, this pro-
v sum, 1 s of impori a ncc and req uircr the his ne 10 run k e in vii In file transhrors wh ere I mssib1c.

110 0 .;', CII;d otI,c,S V. Untied Kmnm 5'foii;, J mmdi;umcn ml of 29 Ni,, cunmiKi 19S8, Setter A, No. 1-15 -
Sc-c I. Sprsck, Loon on on Cri,i,m,nnI I',oce,/n,, e, 801 ednr London [thick crones Press) 2000.

c' Ito 0 , c French Pie-rio) Smrncrmn Sec J . bell, ' - I Inc F ronch 're-iced System' i n C. WiCker mid

K. S^.mncr (cdi), Miscarriages of Justice: .4 ! ,o ;,fl' of Joint-c in 1- 11(1, (I .<nnidniin Inst-k ninnies

Press) 1999, pp. 354-376. Cl. i n German u, tune is in, innmesrir'c,nnqJi,dge
'. GoLfer v. U,,itcd Kuigdo'n, lnnnlr;inrennc of 21 Fclirui.iry 1 975,  Series A, No. IS.

6 A ieee s. ireI,r,oi, J midguncui r 1)1 9 IX tul ci 19711, Sco cc A, No. 32; P. TIro cii	 ' '

	

berry,	 mr. cclv,
Litigation and l-;r;,da;,mcirtal Rights-A I.i;ropc.in Pcrct'cokc 29 ICI.Q (1980) 250.

!'ncrs;ck v. if m-Iginuun, J rndgnnn;n r of I	 Ii,) 'i - c 1982,  Sews A, No. 53.
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merit, and had investigated the applicant's case and instituted proceedings

against him. Although there was no evidence that as a judge he had acted with

bias, his position was still unacceptable and regarded as a violation of Article 6.
Fourth, in accordance with Article 6(2), there is a right to be presumed

innocent until proven guilty. 'I Ill. ,; presumption was breached in Allcrnet lie

R:bemont v. France, 
69 when a senior politician (Minister of Interior) macic

COInn)CiitS at a prcss conference to the effect that the applicant was one of the

instigators of the murder. The Gout r held that Article 6(2) applied and

the provisions of the Article had been breached. Although riot yet charged, the

applicant had been arrested and the si;itciucnt was akin to a declaration of

guilt which, first, encouraged the public to believe that the applicant was

guilty and, secondly, prejudiced the assessment of the facts by the court. The

provisions here concern the actions of the State and do riot, as such, affect the

way in which allegations of criminal wrongdoing are reported iii the media.

Fifth, regard muse be had to Article 6(3) which provides further guarantees

of rights in criminal cases. Sixth, the person charged with criminal offences
must have 'adequate time and facilities for the preparation of his defence'.

This provision precmptS hasty trials. The term 'adequate facilities' means

'that the defendant had opportunity to organise his defence ill an appropriate

way and without restriction asas to the possibility to put all relevant defence

arguments before the trial court'. The provision also entails the person's right

to be informed promptly, in a language which lie understands and ill detail, of

the nature and cause of the action against him. 1-fe should also have adequate

little and facilities to piepare his defence, to defend lunnsclf in person or

through legal assistance of his own choosing; or if he has not sufficient means

to pay for legal assistance, to he given it free when the interests of justice Sc)

require.
Seventh, the right to ii fair hearing nicedhs to analysed as a whole. In Bcnrhc'ra

i\-fessegio and Jahart(o v. Spaini,° a culmination of factors such as t lie accused

being driven over 300 miles the night before trial, and unexpected clian f ;cs in

the constitution and brevity of the trial led the Court to find breach of Article

6(1) 71 Eighth, fair trial also includes the right to trial within .1 reasonable

mtie; excessive delay in holding trial or being kept in detention would be a

violation of that Article. The hearing should be in public and neither of the

,tl(enci d' R,l'i,u,,;t v. /-,au,Te, jriditiiciit of 10 February W5, Scrics A. No. 105.
ii /Lrlu,a 2lc1.iç'lt' ii JzbarIu s. .5n:r7. jitdi;incirn iii 6 t)ccc,iil'cr I 955. Sc, cs A. No. 1

(1.	 .St.wi'/cri v. (Jriiicd Ku	 (,r,ii, Jtiiloncru of 25 Jainiary 1994 Scrus A, Nit. I 52 . .\ put

21. It was dispuncd ,h:,n t i l e accused star iron dale rlIccniveIy to p.irncp.iic ill (hC prci'cdiii

bce,, ire he ti id iron been able no hear win terse . 1- loweve r, svhc ii pi oceed I 155 IC loci Led ill'()

nhcir cistirena'. including tile fact Ehij t he acciiscl had an rxpericriccd coucrel .01d with is hunt he
had been shk to coiumilnic;uc aisil who 11.111 ilcicndcd IOns tech, it is is hcld dsar the .ice,ired h.iil

had a fair rril,
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parties should be placed at a disads'aritag Ihcrr' should also he fairness

ill the provisions of evidence (for example, the exclusion of illegal! )' obtained
i'videricc', the exclusion of hearsay cvidencc, to allow ilic defence's access to

evidence, the freedorir Iioiii sclf-irscrirninationl. 73 The Arucle also provides

for a right to be able to cross-examine, to li;ive a reasoned jtidiinciit, ;id in

criminal cases a right to he legally represented and have access to legal aid.

Pi ivacy, fanuly life, home and correspomideitec

Article 8 protects all inrirrestirig set of rights. According in Article 5(1),
everyone has the right to respect for Iris private and famil y life, Iris liorsic

mid iris corrcspotrdenee. 'lIre jurisprudence of the Convention confirms tlit

'private life', 'Irmnnlv life', 'home' and 'correspondence' are distinct through

lien rivcriappuig iiitercst.. 'li cite life' covers a V/ide range 01 issueS, for

ex:iinple identity, moral anti' physical integrity, personal rcf.liinirslnps and

sexual rcl ; s t io ti s . S i In J)ro!gcirn v. UK, a Iroiriosexijal relationship between adult

nicir was regarded as a 'most illumalL . aspect' of 'private life'. 75 In tire raicgi>ry

of persi>ilil and physical identity we can include cases concerning transsexuals,

or those conccrniil', clirsrigcs of mianics, appear.sF1cCS and birth certificates.

'I'iivaie life', hio',vveci, has heert accorded •i wide riicannig. I lie collection rind

usage of iii Ioriri.iiicni, cciisLis details, pliotogiaphis, nietlicril data, tuigerpririting

and telephone iappnsg ire all jsntcntial intrusions into private life.

According to the pros'isons of this Article, 'home' has a broad meaning and

has sometimes been taken to cover residence and business premises. Once the

existence of a 'home' is established then the applicant is entitled to certain

rights, for example the right to access and occupation, not to be expelled or

evicted. Interests in the 'house' include the right to a peaceful enjoyment of resi-

dence, freedom or relief from noise, poilritmnts etc. 76 lii L.opcs Ostre V.

the applicant was successful in claiming that failure by the State to act to pre-

writ or to protect hun froimi serious pollution ((wires from waste disposal plant

dealing with waste Irons a tannery) constituted a failure to respect his iiornc

and private life. A failure to provide Information about the risks itshercnt in

lie/un,,, Jt.Jeiiu-iir rI 31) ()i,,f'i 1991, Serics A, No. 211-P.

I-u,,,/.'e and ut/ten v. I none, J,, i i'trre:rn of 25 I'cbntvuy 1993, Series A, No.25'-

1J,uis'd knn',lo,,r, JsnI 1 ',teirr of 17 t)ccrinhcr 1996,  1996-Vt Rjt) 20'14.

'' 5cr I. Karcrri, 'Atypical t'rntiIrcs and the t't,iiion Rights Act: The RigI,is of Urnrarrir,I

ft,if,crc, Siiiiie Sex Coupler and 'Ir:no.scxitals' 3 LflhiLl' 119991 195.

v. tlnir,'d Ki'uy,!o'o, Judgment of 72 Or iuuI,cr 1981,  Sri es A. No. 45.

Sec Rees Y. United Kns,r,!o',u, Jrulguitcnn of 17 Oelolicr 1986,  Series A, No. tOG, porn 42-46

Cf. B V. J:raric, Judgment of 25 Mardi 1992, Series A, No. 232.-C, pIous 49-62.

I.v[ie.c ()s!ra v. Spain,, Jiidguiscuun of 9 1 )ccrn,E'er 1994, Series A, No. 303-C. Sin P. I)rsftug,urr,

'trncgraiiuug Eisvironun,'uutJl Vrlsue1 into the hiurr,peuui Coruvcminoui on I Iwurn Piduic' 89 A]!!.

(1995) 263.
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residing at a hazardous aird unsafe place would result in l)rc.teliing the pro-

vioris of A tick 8. in (;i(er ri v. italy,78 a group of individuals (toni all

village successfully brought a claim for violation of .-\rticic S. Thy coin-
plained of local goverrulicilts maladminiustratioti iii fadinc to provide essential

information about the risks contained in a nearby chemicals factory. Ilic

chemicals factory was high risk and had a history of accidents. I'dWigh On fl

previous occasion an explosiiiii in the factory had led to the hosp italisati o n of

150 people wth arsenic O5Oflifl. none of the applicants in the present case

had suffered a direct injury. The Court Field that thicre was a violation of the

Article, ad j udicating that once be authorities became aware of the essential

i n format ion and the risks and dangers involved in running the factory, they had

delayed informing the applicants, thereby depriving them of the opportunity to

assess the ricks they and their families ran by couutiniting to live in the vicinity

of the factory.'8
'Con csponrdciice' could he of :u sensitive nature which needs to he protected

(lawyer- client, lawyer-prisoner currespondencel. t° in Malone v. [1K,8

Mr Molune, all atitiquc dealer had been tried and acquitted of barges of

dishonesty. In 1978 he brought proceedings against the police alleging that

since 1971 lie had been tinder police surveillance, which included having his

telephone tapped and his telephone calls metered. Nit \lalorrc also claimed

that los coruespouidciicc had bc-en iiitcreeprcd and t,r: 1' rcd with andsouglit

ii declaration from the Euglidi I high Court. lie argue;?. irrter a!ni, that tIre

itirerception, triorlitorni); or ueenrdirsg of ciciivcrsationc during iiu telephone
calls vitltotrt his consent was unlawful, and violatd Article 8 of the

Convention. I us claim in the Iinglrsh I high Couir was dismissed. He then went

to the European Court of I hmmn Rights, which 1i 1 leld Iris dAm that there

had been a viul;utiOn of Article S. According to the Court:

in view of the attc,idarrt obscurity and uriecrt.iinity as to the snare of the law in tins

esseirtial respect, tIre Court cai,oc'r but reach a similar couchisiori no that of the
Coniirossioir. In the opinion of the Court, the law of England and Wales does not
indicate with reasonable clamiry the scope and minuet of exercise of the relevant
discuctiou ronifciccd cii the public aurlioritics. To that extent, the iniiniintnrn drgrce

Guerra rind ate,, v Ital y , Juidguwir of 19 February 1998. (19981 26 ).Ftlttt 357.

° See McGi'i!ey ac? Lgrrc v. Uoed 8,,rgdo,,i, Ji;dgrcn&cir of 9 Ju;,e 09S, 1999-111 RID 1331;
1. C.B v. Unite;! kingth,n Jirdumerin of 9 June 199S, 1998-111 RID 1390. 1999) 26 Ft Uttt 2 12.
For a s'urvey of literature we V. I-Inn, 'tr,virorr,niciiiaI lt,glsrs' ,m, It F:,tih md t'. Ftavcrs (cdi),
fl,i !rztrod,ie i j,,,i it) Mona,, Rj5his a,id the Co,,i,,iu,i law (Oxlord: I lart I',cl,liilccrs) 2000,M).

59-18; R. (IccirchIl, 'F,cvirorirircncr,iI RiI;i 	 ci t.xisnicrg Iturirar; Rchns Ine.irics' in A. Poyk

rind hi Anderson (edO, Hum," : lice/Os Ap ' onhes to Lm 	 t,c,r (O1ciri

Clarendon Press) 1996, en- 89-10S
50 See Sr/err air? on/ceo s. t),rired g , n1 ;focn. Jin lyricrc i ci 25 Macetc t 993. Sc, ci A, No. 6 t, ri en

91, 93-95; (:?r/)bdu v. United Kn,itdocri, Jrrcigrnrenr ,,f 2.5 h1;irch 091 Series A, NO. 223.

Ala/tine v. flirted Kj,,,f,,,,i J udgace rn of 2 Acsgrisn 1984 Series A. No. 82, see N. I aytor anti
\Valkcr, 'hugs in the Sysiciri', 1(2) Jcurrn.n) of Cur';) Libe rties (1990 108.
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(,( l eyal pII)tCCtiI)Il to which citizcus are cnticd luider the Be of law iii 3 ciciiio

( rOtC society IS l:irkitiit.

liw ArtiCle places wide and far-macliiiig obliatLOfls on States parties in

sifeguarditig respect for faiiiity life. Ilie obligations arc of i positive nature,

an iniportalit illustration of which is provided by the case of X arid V v. Tic

Neiberfaniis.82 In this case,there had been a sexual assault on a 1 -yc.iro!d

iisentaily hatidicappcd girl by an adult male of sound mind. it had not been

possible to bring criminal charge against the accused because of.) procedural

i;,ip in. Dutch law. In the absence of criminal prosCctitiOIt, the Dutch govern-

Incur hail poiliLed to the possibility of civil remedies available to the gui, The

huropeati (oiIir acknowledged the macgull of appicciation which the State

had and the difficulties which resulted asac onseiplctuce of actions by a pr-

v;ite indivi huti as opposed to public brIis. I l)wcver, aecordng to the Court,

civil remedies were inadequate anil the ,11iSCI1CC of effective criminal sane-

tiollS ill these circtlulist;iticCS constituted a breach by the Dutch ovctflhtient of
the ohlig.ut ion to respect the girl's right to private life. Thus, acrouding to the

Coitrc, positive olihg.itiuns under Article 8 incltiiied ensuring the existence

of civil remedies .15 well as cruliiial lawprovisions against sextt.il attacks.

aridly  hfe has also been C yrIl an extensive meaning. in A1arcx v.

ge/jon 53 it wi.s held that Belgitini hrd a positlse obligation to 1ikc iigisla-

tive puovisitiuts wlnji safcgiurdcl .111 illegnlnilicChild's i ltrgr.LiOii into the

a f nihulc of which led to the violation of Articles $ and Ii. Violations

under Article II took place because of disCruluuinttioll between legitimate and

illegitimate children. Violation of Article S occurred as the discrimniti,ttoiy

ttCattttetlt was inc imsistcnt svnli helguitins ibny to rcspert the mother's right

to faultil y life.
TItc Convention does not provide and protect the right to enter .mmici may in

1 tr'ciuui'cr State. 1losvevcr, if the dcpoutitii>tt of a fatrtuly tnrniher niak\es it

iiripossilrlc to niaiiitaiti the family, then the eOncCrneil State Is nul<ieç an

ol>Jigatinii not to exclude that partmctular member. In Berrc/tb v.

N'eti,c1/a,tds, 5 the applicatit svasa \lormiccaii tiatiotial whose ri;lit to stay in

ic Netherlands was dependent on remaining married to a Dutch lu.ltiOtl.li . It

\V15 liCI(i th.it 1 violation of Article 8 had taken p'..mce svlien, after his divorce,

his residence perutut was not renewed. I lie Viol.itioti had taken place because

h is rciirov.iI from tire	 ctlrerlattcis would make it impos s ib le for inn to ull.lifl-

inn kindly ties with bits d.inglitcr. In ,\Ioumt.m.JuuIr v. Bc/curt:,	 .i depot tation

oil Y . tic Nci)c,L,';di, Jriilgiiril ot 26 Mir,h Ii'S). ScrIesA,	 o. 91. Sec G. Vin

(luicreri, Trn,icctiiig cl,d,Jrrrms Itigliru Ill FII1igci\ tit t)SC StiliI$lY I LHRLR (1936) 171.

.51arx v. 1i,!irr,i, Jr1dçnnrit ol 13 Juic 1979, SWM .'\, \ O. 31.

(Ic,,ehib v. The 'icihc,f.z)rlS. JiidrncIlr of 21 jour 1988, Series A, No. 138.

AIrustu ju;i V. ltciir.', Judgnicn 4 IS Fcbriior 1991, Serics A, No. P)3.
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order served ott a young Moroccati iiatioii.ii (second-gcneration immigrant in

hclgitiin) violated Article 8(1). 'Ilic applicant had been brought to Belgium as
an infant and spent his childhood in his new COMM-)' alongside seven of his

brothers and sisters. lie had strong families tics in Ilelgitim and those ties

could be en j oyed only while tic reniiaitied in Belgium. thiS SV!dC interpretation

has led no cliangi's in the immigration laws of several signatory States.

Frccdunis of religion, expression, assembl y and association

Article 9 pi0ViClC5 for freedom of thought, conscience and religion. As we

analyse in a subsequent chap t er, this is a difticult right to provide and protect

wi t h i n general international law.' In so far as the Convention is concerned,

the phrases 'thought, conscience and religion' as used in the Article were

initially difficult to define. In X and Cburd of Scientology v. Sieedeii 87 the

European Connitnnjssioti was faced with the question as to whether advertise-

ttiettt by the Church was to be attributed a commercial or religious purpose.

After deciding that this advertisement \s'as for commercial purposes, and

therefore not a manifestation of rcligioit protected by article, the Coninussion

[lotot fitid it necessary to discuss ss hcther .scicntology is a religion. As a

substantive right the Commission and Court have insisted that freedom of

rehgiott occupies the position of a fundamental right. At the sattie time it has

hecti chifuictilt to balance this right \vlicn iii conflict unit other hti:nati rights

such as the right to Irecdorii of exprC5Sio11 5 or the rigl:t to ptiv;itc and family life.

Article 10 contains the very itilportatlt right to the freedom of expression.

Article 10(I) provides that:

Everyone has the right to freedom of cprrssioit. This right shall iIIClLIdC freedom
to hold opinions and to receive and impart information and ideas without innet-

ference by public authority and regardless of frontiers.

I losvcvei, the right is not unlimited and the Stinc has a wide margin of

appreciation to restrict expression, as illustrated ill I Jandy.cide v. UK.

In !/a;u/yside, the applicant h;id published a [took called The Little Red

Schoolbook, intended br school children aged 12 years and above. The book

was meant to be for reference on issues such as education, learning, teachers
and pupils, and contained a sect iou on sex with subheadings such as pornog-

raphy, contraceptives, and sonic other sexually mtilliate exercises. The appli-

cant was coll%l iccccl of having coiiintitied offcuces contrary to the Obscene

See hchos (.h.c'ier tO.
X ii: j Chute!, c[9tertrLçv v.S:teJe	 Apr. N o	 505177, lh DR 69 (1979!. m 72.

Quo - ! ' reniiizger j 'zti:oite v Aiotri.n. J tidernc;u cit 20 September 1994,  Scdcs A, No. 295-A,

puss 47, 49.
I Ianilysulc v. United Ki,igdoiii, Jiich:iiieiit uI	 Deertillrer 1976, Series A, No. 24.
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i'ohltcariotis Act 1964. \Vlrcn the case c,onc up before tire burr rpcair (urir t of

I liiinarr Rights, the Court took into :lccUlirrt the variety of views that picv.uled

irrrorri the countries of the Council of Europe arid, ill pJHiCLlIar, the illiport-

arice of allowing hnrresric institiritirils the P°to decide in <Ii C01(l,1IILC with

rliirir nror,ii and et hical values. F la y ing rcg;rrd 1/1 this iri.iinnt of appreciation,

he	 c/imit ciccldeil that therc had been no violation of Amtm '.!c lO."

Despite the existence of -i ii.iriini of appreuimltii)u, t 1w riot ill e\eny c.le

that the Strasbourg innstittttiOflS have allowed the dooicstrc ,irmtirrritics to

detcrrtriirc t he rights and Ireei)onis of individuals, in the ,Snozilmiv ' limes V.

uK 
cases, 91 the applicants claimed Ella t a Court order prolinirtirig tire

Publication of art article cotre curing tinalidonride chmidreni' (that is, clinidrerr

who were born (lcfortned by reason of their iirntlleiS having taken rhando-

rnide as a tramlqlmiiliser during pregnancy) conStmt5lierl a violation of their

right as F• mn.ir.imnrecd by Artiilc 10 of tire Convention. Ilic order had heeni
made on the ground that the relevant article might rreJtLiliC the proceed-

rips \vllicls wire pending before be Rnghsis Courts. lire Lrmropcani Court of

I Inman Rights Field that the United Kingdom had vioiateil tire provisi nms of

Me Cnnivetrrioni and ordcied pa unent of a si niIiemit ,nlrOonnt to tile .rppli -

chIts for their coSt;.
Article I 1 provides for feeririinn of .rssemnnlrly and a55 i< /.itir)i) -is rr'l.iteii

Irecilorns. i > r.imefrri :rcseirrhly i illirmICS pu bile n1rirCt101, dcinroirsti,htmO,

rrr:nrd:ec, picketing and pro'r <<lois. Assembl y trei'ds tim be peaceful,

mItlIorigil Ills' iircidenital irre,rrlrrs peace \voii! j tilt e:olcr the ;is',eiribly

iiml,liui. The rei1lrirrihlemit of tiotilreatiomi an d pi'rt1iiSi0rl Is tOt rrorinr.ihiy

regarded as irirerIcrcrrce, but hors, because of tire 31'ith)hlsltCSS of the inter-

ference, reuire jrmstnfic.rtinun trader Article 11(2). - ill(.- interference unrdum

,\rticic 1 1(2) roust be 'iii accor,i.tllce with tire l,sw'. lrccIorn of association
'rreans lilat 1dvidrm,iis are riot no be cormipcllcii to become nileniltUrs of psi'-

nicijiar associations arid there irtorld he no discritiomnalian <ighinist edo d-

uals olin ion specific ongaiiis.mtmrnlS. Under the Cririseitti o ll, individual.;

have tire freedom to foror trade unions, artd the St.nnc renslarmis under ni

obligation to allow tire estriuIrhrtrerst of trade mrniiolls. 'i'he Stite carirlor

make lli cu l be l ship of a 1 articrrlar trade union ccunnipcisorY. ISneichCS of tire

Cmrs minion law would be	 tliroouir reStrl(tile poh cc. or rising:

public rcc rs iii nitcrIc rcnlce.

I hr <uric .i '' r	 icir c}i,nr.iurur'cd i	 (,rr	 rush.	 ii \li' , .7.7,1	 u/CO	 .5I7 h!rCTI,r'bi.

iiInrh 7. n	 1 :1	 "' Y 	 Series A.	 u. 113	 sv tri(a}rcorc rued am .urrsruc nork) 111u1 ()flu,-

J'rcur:u',e	 /uor;fure V. .'iusrrir. Juu(nucrur 'I 2t) Scrtcrrrber 1 994, Sen	 A.,	 95.j\ ( svhnsh

ccl;rrrmd no the uluVI.l 5' ( ' 1 -i hun).
.11

Surbs' Turn's V. tJuinteui King Io,nn, J idgmnncnur nil 76 A miii 19;9, Sc r cc ,\, No 6 ('i S:un, fly fin,; g v,

i:cul knrç!nn (No. 2), jrudgrmrcrnn of 26 Noscnnlr 1991, Series A, No. 111 (1979) 2 Li/KR 245.
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Non-discrimination issues under the Convention

Article 14 provides for thc universally recognised norm of lion-

chscriiiii,rtioii unlike Article 26 of the 1(.l'R, lrosescr, Aittele 14 has

irucir restricted to protecting persons against drscriirrriratton ()i1l5' iii respect of

rii;lits contained within the Coitvciitioii. In die sense of not being aninde-

pendent article, it IS called a 'parasitic article. These limitations of Article 14

have trUe.' been redressed by the adoption of Protocol 12, wInch extends

beyond the ri t ',hits provided in tire Convention to 'any right set forth by law'.93

p rotoco l 12 removes the precondition that the rights affected must be

contained within the Convention or one of tire l'rcrtocols ratified by the

State party. Article 14 protects against discrimination, instead of promoting
equahity although it would appear that different treatment oi people in similar

drcnmnsta flees may be justified under Article 1 4•9t

INS FITUl LONAL MEChANISMS AND IMPIEME.NIA'IION
MACHINERY

At tire tine of the euforcemtiettt of tire [CUR, tire imrstrturronai birdies comprised

1 1 1 c. i : ririrlau Commission of I irrmair Rights, t he I'mro pc.ii Court of I human

Rmghrt arid tire Committee of Mm V fcr,. (Dir 1 November 199, whemi l'rorxol

11 critic into operation, rite Cerinnussiun was abolished arid the frimictirrirs of

tire Conittoasiort were merged into those of a perrtr:riiein and Iull-tinte Court.

The clecisioir-making powers of the Cotrrtrrittcc of r1iiusters were also

abolished by tire cicvctrtli Protocol and the role of tire Committee is now

limited to supervising the executions of judgments . The new Court of [human
Rights pet forms the functions, both of the previotIly existent Commission and
its own funet mu, thereby deciding upon both issues of admissibility and merits

of the cases. ' I lie Court sits in Committees of 3 judges, Chambers of 7 Judges

and a Grand Chamber of 17 Judges. lit a particular case, the judge of the

respondent State will sit ex officio as part of the Chamber or time Grand

Chamber. lithe judge is unable to sit, tire Court Nvill cirorrsr someone from that

State to sit iii tire capacity of judge. 96 ' l i e ECI IR also mmrakes prov i s i ons for the

91 Sec H.irrir, ()I.riyk and W;irtnick, ahor	 n	 1, at	 p. 157 l	 ; l.A r.,utdstoii, 'Race

1)iscrn5risiiriir il l 1 riropc: Problems art Prircpecit' 4 I.HRLII (1999i .02
9i Article 1, t'irrrrrcrrl 1 2 ,odec as Iullris'.rr 'ilic fir1i,Vilrcirt of airy rizlit Sri (i,rill by Ian stir))

Ic securer1 sriilrrrra docr rriirrratioir urn airy r rrrrirrt such at sex, race. colour, Iarigriaye, reliyroui,
political uui uriluer opinion, naiu(icr;iI iii sociul nrrru, attorrrori scriti a ri.ruirrrrr) nrirriorriy, prrir
City, troth of oilicr sister'.

It rts,rn:rr	 ni s	 f),nr,in,inJi , Judgment  i_rI 28 torc in ret 1984,  Sirrrrc A. NO. $7.
FCHR. Article 46)2) For a useful companion with (trc lnricoAnrcnresn human rights triune

sec 1). I harris, 'Rcgioirsl Protection of limimn Rughut: '[lie Inrer-Arrrcnmcsri AchkVCmCrnI'
0 thruSt and S I nimircrinmne (eds), aI,,rve iS 29. at pp	 79

Article 27(2).
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p0s'.i)i)itiC'S of 1 rd- 1 '.11ty iOtCrVr'ittiOfl by a State or arrot)lcr int ':tesftd party

%601 the request, or whit leave, of the p:csolc:rt of the C:h:imLur."'

CO M PtA INFS PROCEDURE UNDER PRO LOGO!. Ii

Li cli rio nary procedures

I lie appropriate iantagc for rnrtt.rtrttg proceedings is 1-retich or English.

Hit' President of the Court, however, ha:i discrctioti to allow parties to tie

arty language it the preliminary stage of a case. Iii&lividti.iI petitioners C.tIi

[ridge cornplai its of dad own accord since lawyers are not required for i'

ceedings before the Court. 'Ihe Rirks of t he Court also irrakc provision for

lep,;rl aid for individual applicants. The funding is based on the firtitricral

assistance provided by the Corrtu:l of Europe. Requests for legal aid should

he made to the (e.i:t arid decisions are based on the test of whether ii

particular idual would hi: eligible to obtain legal rid in his or her

State. The financial assistance provided is nor extenSiVe but does allow for

esseiltial expenses itreluding trivet and living expenses in pursuit of a J.niti

before the Coo rt.95

Coot i tlairits procedure

lie complaints proscd:ire under the amenderl Couvettt;oii is as fullosvs. 911 The

.i j phcatiin should &addressed to the R c istrar of the European Court of

I )eui.ui Rights, with whotti an suhsequertt correspoitdeuce should he con-

rhictcd. Once an apphcationi is registered with the scirerarult. a .ludge

l&a 1 i 1 xurteur is ;issig:1r'l by a Chamber. The judge Rappoitcur makes .0 request

Nao factual or othcr additional rum atuint .1tld prepares a report on adiniss-

il ' ih:t y. Tl i e Judge Pa pporteur may teicrulie case to the committee of miii cc

j udges. proposing d;ei;ss,l. Altcrii,itisciv, if he considers that the apphic.itmn

raises a sigitiuicarit rsue, he may then refer it directly to the Chjttihcr. After

consideration of rite applieatutim, the conittuttee of three judges may by a

utm,unimouts vote dec/ire the application inadmissible or strike it off the list. i\

imiiatiiritotrc decision of i t r; t drnuissmhiltv tile arts the end of the case as tin appeals

IS Arrete (' ;oiC	 :!c 6k -too,,,, ,','oc had ' re ' ' ,uIv hc,',u S uhnamd in a vund ' r of

O.1O'II5, c	 (J',iSjfs	 .,',/	 'n"" ldol	
f t S N—CillYr 1 196 1996-V RJt) IXit,

(J,:/:.ils. UK /t9)') 23 5)61< -ii.)

K	 to y 1,', Pr, rope. 1 5 C:r:,ruc,l ,i I 	 rrr )' r-.	 09(1, ,:d rio' [r,ropr,ii Union' ii ii. i

Lol/, C,r y /,' (o )rrr,-,.r.::'r,i/ / /,ro,,rrr Sr<J'::i' roil, 	 rd oh, )Nc'v York:	 Ur.00:.roIiii

i'oI'IsIlC1s) 1999, 1 35-161 u p. 14(-.
"''these di,r,rges sicre oi:r',diicri tIirroc;i 'rorosol 11 tsr C HCLI I Nosejither 1992). i':omou, ' I I

mr tic Fwopc.in (1,irrc:,'ol for the t'r ' rteeu','fl	 1 I irim.oi 1S ' iht	 ;I'd i,,n,i,ru neil l'rcr i/onuS,

.,d,prrd II May 1994. F nrcrcd ji l zo (aRc / No ' cnul'rr	 s. F.T.S. 35 33 It Si. (199-1) 960,

1 5 1/611 0924) 66.
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c al l be 1113(IC 
against the COiitiiiittCC dccisioit)° Ihe iltisuecesslul apphcant

50
ld then he Scot a short note iitIorttiinj', him of the decision of be commit-

tee. However, if no such decision is taken then the appl cation is to be referred

t
o a Chamber which has the task of deenhog iipnil the admissibility as svcll as

tue merits of the Case)' ' Ihe 1'oVCftltUClit IS itti.iiiOe(h aiid invited to present

IS 
observatloilS ott adiitissihihty, which may lead to a friendly settlement. The

coveitlitlent normally has six weeks to make comments Or observations and
to ausw any pertinent qucstiOOs. He hat Ler may iuVOhVC issues snrrounding,

for example, the cxhtausunil of domestic rriiiedies etc. 1 hc applicant is for-

Warded copies of tlìe governments responses A repor t is formulated which

forms the basis of subsequent action. 'Pic applicant and the govcrruiient may

also make oral suhiuissions before the chamber at the admissibility stage. The
chamber, whose deliberations arc in private, then lot moult ics (and comnsu ni -

rates) its views on admissibility. It needs to be rioted that all inter -State cases

are to be decided b y a Chanibcr.'° 2	-

i'st _ndnmissjihty procedures

Onec an application is declared admissible there ai c two possible courSes 01

000)1 which c;nL be pursued si oulm,incou s ly — aindiut5 to reach a fimendly settle-

iod dcLision on the merits of 
t ilt . case. -As nuder the ptCSlo)15 proccdtnc,

once an application has been dcclarcd admuissih'ic, attemitpts are to he made to

reach a friendly setticmuent)° 3 On the m:lslLLletnHis of the Chiauibcr, the

Registrar of the Court cormta:ts the parties to S VC if thci e are possibilities of a

friendly settlement. With this objective in mind, scpar.Lte or joint  tneetingS

onld he organised. In the meantime, the Chamber comitintiCS to examine the

nicrits of the case- It may invite the parties to furnish additional information]

antI evidence. The Chinihcr ma y ask for add tonal evidCnCc or Wi itteil oh="-

vations. It can also hold additional hearings of ihc case in ordcm to decide upon

its merits. Prior to giving a judgment, the Chianiber may in certain circum-
stances relinquish its jurisdienoni to the Grand Chanibci. Such a relinquishment

of ju l kdktiou takes place is here a case raises serious (jlmcStioOS regarding the

inmerpremation of the Convention or where resolution of a question before the

Chamber , l i g
h

t have a result inconsistent with a previous judgment. iO

I-however, i clinqoislmmciit is tiot possible if one pal i to the case objects.

The jodgmiicitt by tIme Chaniher becomes fm,tl in iluce rimc t motstances First,

ss here the Parties declane m i ou-intemltion in referming the case to the Grand

mUIR Ancic N.
R Auk-IC 201.

ci 1k A m)clr 79(2.

ECFIR Articles 38 and 39.
°-' 1.01k Article 30.
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Chat her, tOS secondly, Where three months have Aped Since the (Jiaiiibr'r

has iiveii its jn ;mc iit, i 0S and finally where a referral request has l:cn tussied

chsvn by a parse! of Judgcs)° \Vithiri We months of the decision anY

na y, in 'exceptional cases', request a referral no the Grand Chamber. I he

application is to be heard by a panel of five judges and accepted if 'the case

raises a serious question affecting the interpretation or application of the

Convention or a serious issue of general impotlai-CM Il
e udguicitts of the

Grand Chamber are final.9

INTER-STATE' Al' I'LICAIIONS

Ile ECI Ill, does lot have a State reporting proceditrC (similar in nature to

isittinatiorsal hitsitiati rights treaty based bodies)' but has inter-State and

individual conq)l.iiflts procet!iiics for ridics of gricv;iiss ,s. The inter-State

1' riiccditre allows a eoittriletsiig State girt)' to refer al)si;al breaches

by another State pity of the rights coittasiictl in the Convention (or the

l'rtols) to the itrt. t In inter-State cases the only applicable asinlissibsi-

ity iequireiriettts are raluuic ,nitcrnU', rJtjonc persulivu', TiJt101iit loci, isItoiflC

t(flifi()ris, exhaw;1ioll of d o lli cstic reoscdics and the six months rule.° There

is no limitation of the We that VubmanthdO We same matter hiss ahieauly been

exmnnncd'' I and 'coiitii:is no new relevant sriforni,itisi'. Nor is there the

application of the rule of 'mautfcsly ull-I000dcd't i) or 'abusive' or 'politically

motivated' or 'abuse of the right of
Item is no rcqnii etuent of nationality or whcihcr particular intereSts are

at stake. Unlike the ICCPR, We is not the requirement of making an

additional declaration for the systcsti to be operative; the right to complain

E(t 1R\rnicIc 14(2)(s).
106 ((1 tR Article 41(20).
il	 ILl it Article 41)2))cl.

' ITt tR Article 43(2).
'°	 [LI It Article +11(l).

IS)	 tu,,svcvet ECI itt Arsick 92 oil Irpornuns. Also ir -SAC. [r i cd.s,te, ttcpsnring Is

t,sics-.\tricric.in Sysiets of I tiss,.sri It:stsss t'r,,icnon' ill F. .Akn'rs and J . Crsmsf" rd )sdsi, 1/c

I :o../ 1121 j1u,,n,usr Rjçh:s Jetty .S1.'stnri's	 (Csostsriclrct (_,i,i,tod 1 ;c tY,,ivc,rv I'icsc( 33)1),

3 it	 46 at p, 331.
0 F (lit Ani, Ic 33.

titus. (3ttoyic and \V.utt k, il-sir	 t. at P .

 .,us,1 (2).
0 ( t , rrtc s flsrkry,App. Nc, 	 ilt 1/5 (1975), at IS-i 155 (tV/5); Ire/irs/v. ['sac,!

Series It, No. 23-I Lout Rep (i')7l),	 670.

us France, Norway, flrn,n.irk, Stun/c ' :. i/c Nci/.crlar:i!s v. ii:Iaty. App. Nos. 9940-994411/2, 35

DR t45 at 160-162 (1983).

° Lspriis v. 7sircy, Ap, No 5007//7, 13 DR 85 to 15C155 (IWS).

A:oirzn v. Italy, App. No /59/60,4 'iii 110 (1961).
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flows diicctly fiom ra[ificaEloil of the CorwC11tiorl. 114 A State may refer any

alleged breach of thC Convent ion. On the other hand, as SVC consider shortly,

the i ndividual can onl y Clalill bleaches of the 'rights contained in the

Conventioti.' It also appeals to be the case that ill titer-State cases the pr 11

cipic of reciprocitY does not apply. I lieremore a State would not be barred

Ironi coiiiplailliiig tinder an article because it has entered into a reservation

is) the provision or has not ratified the (allegedly, broken) provision of a

Pt OtOCOl.
It is equally irrelevant whether one state (or its goverumetit) has not been

recognised by the other. Otlic: dtflercnees front ittdt,icluai applications are

that a State could challenge legislative ineaso rcs in abtracto.' 21 On the other

hand, i ndividuals tilust satisfy the victim requirctneilt. lit titter-State eases,

applications are coni;itunicatcd automatically to the respondent gtivertiitient

after tIle admissibility stage and there are sepat ate pruce.ediiigs oiln 	questiotis

I admissibility and merits, like other comparable t reaty-based titer-State

procedures, this procechitre has not been used extensively, although there has

been come jnrisprsidencr. A number of reasons can be advanced for the lack

of popularity of the titer-State procedures. It is often 5Ct1 as politically

otv.it'd and tends to strait; relations (or is a product of stlained relations)

auiong States. b,tril,ern;ore, it is not perseived as the most eff i cient itiethod of

resolving a dispute. 22

INI)IVJDUAI, COMPLAINTS

In contrast to the jitter-State procedure, the individual complaints procedure

has provided a significant amount of j urisprudence. As of 1 November 1998

when the Protocol 11 cane into operation the individual coniplaints proced-

ure has become atitotliatic and a compulsory procedure for all States parties.

According In Article 34:

The Court niay icceivc applications fiotii ails' perSnn, 11 011 gOVCrilmCi1t.tl orgaiii-

sition or group of individuals cI;nnnng tu:i lie the victim of a violation by one of

the High Cori tractit;t tonics of the rights set forth in the Conventioti or the

protocols thereto. 'Ihie 1110) Contracting I'nues u;nlcrtakc riot to hindcr lii ally

way the effective exercise of this right.

lii	 11)1(1.

111 g R (h.ind/c, 13' " / (;	 P.iS:1io (o',I,nhl((e 	 i/c PitH of	 (o,,ii!lu0

Lan and J'raei:e (Ald;1I;ot Ashigaic Publishing lid) 1998, P. 21.

France, Norway, Dcu;nark, Suede;;, the Netherlands v. Turkey, No 994Q_99'11162,35 Dli.

113 at 168-169 (1985) tv/Inc France was riot barred from bringing a -Sc against 'Ininkey sshicli

once toed iSsili'S g 1 .1 	 ii ((OCt ed by I lic 1 reti cIt rese iv:, ii on

I-IarrP, O'Bisyk and \5'arhticL a/none n. I, at p. (07

Sec c p Inn/and s Lnitc/ k;v,/on;, Jt;d i. nsent it) 2S J.ot;i.niy 1978, Scrin ,-\ No. 25. Case

discussed below.
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Coiic1dainN tictdcr Aiiiclit 34 ctti>' hit hritii 1 ht iiiii 	 by a 1'erson, a unit-

;ovrliiltliiit.ii oi t aiiicattocl or group of individual s .	 his seotihi 1 11Iud corn-

panics, miriotity l choilccs, trust;, prules';ioisai assocl.itiolls, trade unions,

eto W govcrilllicilt.ii crrgariisitioiss or gnnips if individuals ate broad Cu-

cyuics bitt they titi not uncr, for cx.oiipii', nurrrcipaii(ii?S of local goscrnrn(iit

(ir1;tiliSatioil. In ii'Litioii t o individual complaints, ovcr 90 per ccitt of the

conphuiits are ib-riaRi iridritissiHe it;i ihiu 1 is Iiliflcrittve to rtitilerstai;d

ala1 cornpiy with the arhrirsitrhity rCti;tireiiieilt.

Unwire Iierso11IC

itrirpiaiiits may be hl ought by only a pci soil, :1 iou 60vciiiiiatiltal orgrrrisa-

ion or	 rotijis of itid:viiluals ciailnh ii i	 to ic vivtiiits of the vurirtiort of a

I 111CCiitin)fl I ir;hr.

iiipl.iirrtsai',iitit wirorit

rnr;pirinrs may W rail di only against a Stite or State bodies. I lk would

eove the a iivitii;
of stint ttihhe bodies as the courts, the security fumes, or

or	 ;rs:rie ii 'vu -ir;irnts	 A :i1i1,1iriit LurId riot IC hrori;dtr aerin-t

iii . y al;ns of It(i(';lli ;t:rsi,iis 0( private bodies, hi ixailipie a tte\VSipCi. It iS

ui:-li:nC5 dilfililt 	 to rdcnt;Iv	 he t irer a	 particular bohy	 is a	 pivili

rristriori or a S I a c c body. (Siiriphix issues of Stare I esp oil sihilitv can triO

ill iciatiiiit to the hibility of such oi;iiiisitiuii 	 is moistty or Nrc	 drrtirr;:

n;;iar;0;1s. i n C ly nC S!tu,ltii)itS, iactor Slit Ii 15 •lUtnlii)iil)., iiiilIiLi.ii

it;ir1u rit!cricc and joirirri ocr recrirlt;lletit tra y detiritutie the c\tCtlt It) ShiLl]

he or rrnsationt is antirrO as a toil State u ton.

\n;;;]S by pris ate lildi%idirlk, or privrtc ird j es may give rise to State

or siSilitv lit circriii;oliinCS wircie tire State is redilued to scciie

riIiic. for e.sanii r le, the ripht to Irecdoiii of expression, to association, the

i iirt to forr;i and juin	 iliii(115, tine rintht to ndcc.iiiou miii the 1nohir;tirit

it inhuman or thinradin	 tieatrcicilt. lit	 R	 U(ostcf/o -ofCrtS v.	 K,	 tire issue

hrfore nine F;nripeari Cnnrt of I [lilIan Rights was whether tire State \\u

rsguis;hlc hr trnpoiaI -ritisini;icint in private schools, allegedly it breach of

Ait.,.:le 1 ;inil S. In .;nSl\eF;ilg 1 t;sili\eh\, th y (Start nted tJircc prniats. iit,

tire Snie his in nlrliu t atiiii ii; scii;e lint clrildncti thin iilti to nonrati in iindei

.\rticie of tire it Protocol roil thu a SChOOlS di,.oplillaly s5teflr tChl sstthint

rite arrihnit if lire ui;hit to edmicittoir Sri OlidiS, ni the [K, the right iii tducn

iii Sits ensured and rniiraiitted equally [I) cupliS stuibvitg birth at priNalc

I 1,1fris, 011oyle Jul \\icluL ilc n
14 (,tc tloR';tris v L'ntcI K,i5f'i, Jttlttuirecc of 25 Manh 19!)3, Scrics A. No. .47.C.
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and public schouk. arid thirdly, the State cannot he absolved of the obligations

i m 1 ioscd oil it by delegating them to private organisations or individuals. 15

Air even more radical case of iu1)OSitiOfl of State iiahilit fov actions of pri-

vate Irldividuak is exemplified Through A r'. UK. 126 . in this case a stepfather

who had engaged iii act i vii cs of bca tug his 9 year-old step-son was charged

with oceasicsiutrt actual bodily harm its the English Courts. 'hire stepfather had

successfull y relied on the defence of reasonable chastisement and was acquit-

l ed. lire European Courof lhuinarr Rights, however, rejected this defence and

held that a hrt-usc h of Article 3 had been conimittcd. The Court held the United
Kingdom Cover:irrient responsible because Children and other vulnerable

people were en titicil to protection even from private individuals and the State

Was tinder ,iii C)lihgatlon Ii) provide this protection.

It is also iilipi i tt3flt to recognise that individuals cannot bring actions

aiaiiiSt those States that have not ratified the Convuririnri or tire relevant

Protocol. Furthermore, the defcrid.rrrt must be a State I5arty, and not art inter-
national agency, an international or regional orgarrisatioti such as the United

Nations or the Erropcirr Union. 127 In inter-State cases both States parties

titlist have ratified tire Convention.

]s'qiri rc'nht'imt	 ii i icti Ill

The pctiticirrcr under Article 31 roust claim to he directly affected or there

must ire a significant risk of being directl y affected.' 25 It is irrsr,uficicrrt to

establish ii mere possibility, suspicion, or conjuncture of future risk. 129 In

Open Door Counselling a nd Drib/tsr Well Wome,z V. Ireland, t30 svluiclr curl-

eerned a Supreme Court injunction against the provision of information by

applicant conip.mrur's concerning abortion facilities outside Ireland, the

Commission and the Court were of tire view that worrrcri of child-hiearirrg age

could he regarded as S'ict i its as the y belonged to a class of women which may

be directly affected. In 'Dnmcs Nervspsper It! V. UK,1 3m tire view was taken

Ibid. pros 30.
25 Jiid 7rsrrn of 32 Si-aicililier 1998, MS-VI ttJD 1692 lire To,,ci, t October 1993. lit rise co:i

text of the I t.iuian R,chis Act see J . Cno 1 cr, 'l-Iorisoiiiit,Iity: The Application of lumair Ri;Iur
Standards in Private Disputes' in R. English and I'. I Livers (cdt), above n. 79, at pp. t3-69'
M. I-loom, I he ''1 Inricoriril Effect' Of the I luman Rights Act' Pzihtrs in,, ' (1998) 423.
W CO)! v. !,iri)pc..; Co,,:oi,srif let, App. No. 8030/77, 13 DR 231(1 978).
25 Sec kLt re.? ii.'! .....v. Ger,n.niv, udraicur ol 6 Scprcnibcr 1978, Series A, No. 28, where it

wit lirlil he rite (cii,r2 that nil usis aril pireersI users of ielecoriirtuirricariitr arid 1 1 05t3 l Sei'ic's
were 'directly affected by kgisi;rrioti providing for secret siirvcilkirrcc. The) thereby satisfied the
vkmiin requ iciiicni, ,f,--.pirc mite fact dram thee bad no t been subjected to such surveili.ince. Also
consult, Nnrrit v. 1, ,-Lao/, j u dgnrcn1 of 26 October 1988, Sorer A. No. 142.
t Taunt, y rt;u' .Sp p. No. 78104195. DR 83/s 113(1995).

	

(7/tee 1),, c ...... .ui,	 /,O,1!, Juieuriennr uI 29 October 1992, Series A. Ni ' . 246.
7iinra Nen it .nie u. [loire? Kiingdonr, App. No. 14651/89, 65 DR 307(1 990).
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that a newspaper pul)IishCr cüold he regarded as 1 viCtiOl of i\ttide 10 viola-

tiorr (even without proceedings having beentaken against him) where the law

was riot clear enough to be able to predict tire risk of prosecutIon. In stibse

qsretit case l;isv, tire requirement of viennr has been more irarro\Vly construed.
There also renrilirtS the possibility of being classed as air irdirect victim, lot'

cxanIl1IC tire WRIOW of a person killed b y terrorists arid close faintly rncniibcrs

or friends. I his is applirilile particularly in zclatioO to 'dbms violations

of rigirts, for example those tinder Articles 2 or 3. '1 he rire<iirrirg of inidirci

victim  iris hcrn taken to nwan those who are prcprdiccd try violations or

have personal interests, for examples parents, guardians, etc.

(arirpecilee ratiurrc onahr,irC

Uniter tlrc cuIllpctc ice ratiOIo' nrritCHsie, tire Ili dividiml C.Iillloc conirplaiti of

Irreach of rights trot contained in tire Conrverrtiori. Regardless of the extreme

desirability Ill a prirticitlar iii5i,liicC or regardless of the serious irarrire of

irirmiri r ittlrtc violations, individuals cannot rely ()It those rights who h are not

c:oIlr;nilU! in the (' 1r tiveritiOrl or tire Protocols. I Inns, for ex,ririplc, irtdivtduals

ire  11"t JNC ti coniu1riair of the violation of such tights as those to pCulSiOOS,

S nrri.11 securit y, ur,itiuiiility or ;arlitical ,isr'lttun. I losvn:ver', as rtotcrl above, due

novi'iltiOli rlr;iIts have sounretiltls been piverl ,r ver y broad iticanong arid

,rpphrcrl ill a r.urrpe ni circtntnstautccs. I huts, for ex.urrlp!e, shiIe here is no right

of g(nlbnicrii asylum arid frcetiotn lrorrr cxpmtlstOri or extradition, ,rpplm.iot

rice been akle to rely on Alm le 3.
.'\ uhstinctiori lnetsvr'cri individual rind rirner-Stane pctinnorrs is also worthy of

troll. Iii inter-State cotirplai its ,u Stare carl complain about airy violati o n of the

1rovisiotis of the Convention, whereas individuals earl vumirplail only .miroirt

hid ril1is coiit.rimrd within tire Canverirari.

Coriipetcniee ,t(roite /OCZ

(.orripeierrce rntioflC foci hunts rite coirtp.....ice of the Cimi: to an,uiysriig those

alleged breachcs that rake place svinhiri tire 'rrrisdictiori ' Of a particular state.

iIavirrg said thin, umris di rletio is ilot ricccssarnly Syoorl)'unroUS with ret r tory,

for example it would include State rcs 1 iürrsthrhity lot .0 tS conducted try agents

utde their territory. This issue \VaS 1 trsidered ri (Jyf.rirs V. !tirLev. r 32 In

this ease, the Tirrkis!r Govcrrrnricint urgirud for rite application no be de Lined

madirrissilnic ejItniurd' foci. 'lime I iirktsli (.;mrvernniments .itg.urnreiut was that it

could rot he lteld respoirSi de for acts outside its rational territor y. -] he

Luiriijrcair Conrrinissioil in rejecting the 'I'm (;os'crrinneirts ,ur utrient took

112 Cvpnrs S. !irteV. App. No. 8007(/7. 1 3 DR 85 (1978).
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the view that the term 'jurisdiction' was not synonymous with territory. The
real question related to authority and control of thc Stare wherever exercised.

Since the 1 ritkish forces had lauded in Cyprus and operated under the direc-

tioii of the lir1kish State, their actionsextcndcd the de facto jurisdiction of the

[Sukish State. Ilie concept of j urisdiction was further higlihglitcd in LOtZilOr(

v. 'IiirL'e y , where the Court noted:

Altirorigli article I set limits on the reach of t he Cotrseotioii, the concept of 'jurts

diction' under this j' tovision is riot restricted to the irattorr,il territory oldie 141-1

Cotrtracnng Parties. According to its established case lass, for example, the Court

Iras held that extradition or exptrlsir:in of a person hr a contracting State may poe

rise to an issue under article 3, arid hence ctrgage the rcspnnctbitity of the State

uircher i
 he Con vcirtion (see, the Socring v. U.K. judgment of 7 July 1 9S9, Series A.

no. 161, ti t) . 35-36, para 91: the Cruz Van's v. 5ir'crlen rrdymcnt of 20 Mai cii

1991, Series A, no. 201, p. 25, paras. 69 and 70; and the Vi)r.jtaab and Other s.

I/K.nrdemcrrt of 30 December 1991, Sri es A, no. 215, r 3h ur.sra 103). In addr

tnrir, the rcsputisibil ty of Contractitig l'ari es cait be itrvols ed because of acts Of
their authorities, whether performedwithin or orttsidc national boutrd,iris, which

prod rice C1 ie ts outside their ter r ton y (see the Drcrzd nor! /ar:uzisck v. France end

Srain j tidgoicrrt of 26 June 1992, Series A, No. 240, p. 29. para 9.1

Exhaustion (If dourestic rcurcdics

Once tire irriti.rI tcc1Uirciliertts ate	 Hir Court 11,1 to ascet tam	 sviiethcr

tire particular application satisfies tire criterion of adnirssnl'ihtty itt the light of

Article 35 of the Convention. Article 35 provides as folio-s:

(I) The Court may only deal with the iirattcr after all domestic retitedres have been

	

CAI. accorditig to tire generally recognised i riles of ttnternational lass', and

wi thin a period of six months Ii i:iiti the da t e o il \Ouch the Iota) decision was taken.

As we already noted, the Article 35(1) rule ott tire exhaustion of dorncst:c rem-

edies is based on the rule of general ititcrtiatiori;il law that lie State must have the

opportlttimry to redress the alleged wrong. .1 he task of ensuring that tircre are

available 'adequate' mid 'effective' retTredies is an iiuiportatit rcquirctnet)t falling

iipoti all contracting States parties. This rrqnrireincirt is iruteirded to reduce the

titass of complain ts . It is more appropriate that, in the first instance, the ciorties-

tic courts he givers tire Opportunity to providc remed i es to the alir'ped wiongs.

Thus the eonrplaitiarrt is required to take actrsrrrs or rcdr css his grievances at

tire national level. The appliciirt tirrist pursUe all poSilnle and available reuse-
dies that arc likely to be ;udeqrr.stc arid clfcctivc. The tireanriisg of remedies

'likely to be adequate and effectise' would depend oilthe breach in question

	

> I.oiidcn 'i	 !ili&'u'y (Piehrrniir.irv O9i,-uioris), Jnrnlgnrrinni tit 22 Nh,ch 1995, Sc, ret A, No. 310,

par.i 62.
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and On the State jurisdiction. In proiciple, the ;ipphcant lutiSt appeal to the

highest court of appeal against an irnfavourrble decision. In States where there

is a written conStitutiOn, the applicant should take bus can through to the con-

stitutional court to the highest court of appeal. Mere doubt as to the

prospect of failure is inadequate, aItluosigli at the caine dine he ulcer) not go

against settled and established legal opinion. The applicant need not pursue

his case in the domestic brunt if it is clear front established case law diat pur

suing a particular reuicdy would be incul'ective)

Six months rule

The six months rule means hat the ripplication must be snhuui ted to the Corut

within six niouihs of the exhaustion of domestic remedies. Accordingly, die

Court is restricted to dealing with cases only svitlnnn a pirind of cix numlihs (ruin

the date when lie find decision cvi taken at the cicnuu.stic level. 1 he rule is

intended to prevent old cases reappearing hcbore the aulmmuissiliIity institlitiouis.

i'hut six nmisuihs will stut running (tout the Are of the final 5lCCI5I"it mirkiti

iltc e\llausc!ott of ad diuniiestic rciiierhics 'lhi court may refuse to ar.cept tire pctO

lion under thins hucadiung if tufter the mini) letter to ptrrsnie the ;itin there is 1

IL! s:.untial ieri 1 k 1 into in blunt: tine ipH Ica int sinhinits ft: i r t tr Inil ruittloim.

( )i her restrictimumls

llte (tort	 H	 ,&A 'colt .ini'' .tnl'	 in:n cnilnuunted uniinr \rncle ti O ut

I i	 is 'lnoln	 or

(nI	 0 sultsiuintially the 5;nn' AS ii uniter hit has .ulre,uilv hCCTI 	 sittniiie( Icy titC

(Tnuirt or lu.s ;rhc.nd	 ic(um slihillmCd no ttinhrr proceduirc.Ih'tc roironnil

nuvesricaii'ui or SLitiCiiiCt curl coIn,uiius no relcu tint new iiil,rinn,titii

lime Court shill dcl.iue iii,uclimisil'lC army individual i j c j lie.tuun culmtuittcd

tinder Article ti vhilm it considers iticoimipitllIc sculi rite prunlSi.Its of the

Cuveunni	 i y r the pr i neccIs ulneicro. n.i:uitesuly il-f0ulcd cr tn tinuse Of

the right of uphIic.tmnct.

(1) The Curt chill reject .11iy ipplictirour which it consideis inidirnissulnie tinder

this Article, It NIJ ' iii so at i i i >' sn;u;c o t Ii	 rccccdiui;s.

I he apphc:iut is rei l ui ed to disclose his or her identity bitt could request

that iluit identity not he disclosed to the 
pu il i ci S ) Also time apphcatuciui must

nor represent su i hc 't ainunuhlv the situ: nuatter itS an earlier apphcatnouu. the (,our

hi reject the .tp j clic.ttiiir ii tine (retrial N,i,ms ot the ncsv application 15 be clinic

//'iniit ii n/c ' s I. j,-,/p,1 j1 1 cr	 Is ttcnd":r 19S(, Scrccs A. \	 I 12, nd Open

Deter _ounirsc(I'ig v. jr/zn I, Judgment of 29 Ocr (c r 1992, Series A, No. 246.

it Rule 47(2).
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as the previous onc 136 or it is under consideration by aitother body. It does not

mailer if there ate new legal arguments involved. The purpose of this rulc is

to prevent diiplieatiiin of cXaitliIl.ltioii 1i	 iiitcriiatioilal bodies. .1 he term

intetiiaiii)ii,tl flvestinatiOii has been taken to mean such bodies as the
F luitian Rights Coniisiittce, other citforceniciti bodies ((or example, 110) arid

the Liiropeati Court of Justice. It is cquahIirrelevant whether a particular

rudy ca is render bind:ng decisions. '1 he appl i ca t ion will be rejected if it is

manifestly ill-founded or abuses the right of application. 
117 The application

will be held to he manifestly ill-fc,undcd if it clNcioscs no breach of the rights

contained in the Convention or if the complainant fails to substantiate his
application or has ceased to he the victim. [lie applicaçmoti would also be
re j ected if it is an abuse of the right of petition such as being insulting, using

provocative laitguage, dci ugatory, or being ticre political propaganda.
l-[osvcver, even mhouyh there is suhsxancc in the eortlphaitit, the mere fact that

It is iniiiatcd to gain political grontirl tenders it nsaisilcstly ill-fotitided. This
prucisioti is intei:iicd to prevent situations s\IiiiC aitciiij>tS are being made to

mislead the Court, or there is a deliberate refusal to cooperate with the Court.

REMEDIES BEFORE THE COURT

ihic h:nropcaii Court Of I Ioinatt Rights judgments arc of a declaratory rt:itrrrc

;uid ratniut of tlicitisclvcs repeal inconsistent national law or judgitseitt.135

li1tialIy the State is nit obliged to give direct eIIci to the decisions of die Coutt

it, their national laws. The defendant State therefore remains free to imj,lerttetii

theui in ticcurdatici svitli the rules of its national lci;;il sy.sie.m. 1 '[he one case

where a Stare lois patently refused to accept or comply wIth the European

Court's judgment is i3rogan v. UK. 
40 Itt this case the United Kingdom informed

the Coniinittrtr' of Ministers that it could not repeal its legislation oil preveritiots
Of terrorism. 1 he t.Jtttted Kingdom then niacic a derogation provismii titider

Article IS, winch was subsequently upheld by the Committee of Ministers. 141 lit

11,111 1011 to the provision of remedies Article 4 I provides as follows:

If tIre Court finds 1)1st there has been a viola t ion of the (.riiivcntiotl or the prow-

cols thereto, arid if the intcrttal law of the fligli Contracting Part) concerned

See X v United 8inydo"i App, No, 8206178 25 DR 147 (1981).
Ankle 34)3).
Altrrkr v, liclgii.in hiidgiiiciit of 13 Jane 1979, Series A, N,r.3t para 98 cited in 11.1r6%,

O'Bi)%-!c aol \Var)rriek, abase ri I ii r•
13, Soiiiriiiires it is u p ,lrm islietlier steps (e.g. the Icyichiton) goes fit enough. Sc: K K. Cbchi))
and JR. 'taunt', 'Co;irphu.irice whit Jiidi;iiients rt) tIne I Itroperin Conin of I lunirann Rights and
Decisions of tine Conininirtee of lslinistcre The Ex jnrrierise of the (.1K' 62 BY!). (19911 283.

I) circuit and oth,i v. United K!, gdm'', jri dgiiin r ( )I`29 None m [ncr 1 988, 5cr cs A. Ni. 145—B.
I' f t.trn,ii'.rti arid 'tic)) c:,!, N. 1 j,ni',j K irnpdonr, J udgiinenit o 1 26 May 1 993. Scries A, No. 258-B,
p.)ta 5. See I toni, Oliosk liii) \\'arhrick, stove ii 1, at p 31.



I 66	 l egio 'ii! Protei1 rot: oIl (:tin.r n R i'1 ts

ShOWS only partial reparirion to be made, the Court chill, if neccss.rr y, afford just

sar)sfacriou to the injured parts.

On the finding of a brc.cli, the Court 's pOWIN are intcd to the .icardtrtg

of cntslpctlsation and the rantitsg of legal cots. As regards the .iwaid of

compensation, the Court has aide awards under too heads: pecuniary and

iion-pccunary damage (for cunple loss of last and future eat tings, loss to

property, loss of opportunuy) and costs arid esprtsScs. Irs proceedings before

the Court it is It()[ possible to obtain s1,ccilic relief- In 5e!iiu	 Pitt1 Aci

Ti irkey' 42 applicants asked to he re-established in the villagi', .: request that

was turned down by the Coti

SIGNIFICANT P1INCl1 t l-FS EMVRGFNI FROM TIlF ECHR

Reservationo_Ar t i cle 57

In accordance with general interitatioirat l;sw, the L(I 1k allows States

to make reservation to tre.rty fliOViS101iS. Article 57 of [CI 1k provides:

.\av Stare may, whicru signing this Crrims'ctrn)o or "01CII depositoip its iiictro

intent of ratification,Make ,s reservation in respect oI;iIsy particular pros isloit
of rue Convc000ti to rhc c.\rcrlt that any law tlir in force in its territory IS
not in conformity with the provision. Rservuuontc of ,i general charctcr

shall not be peroiirted under tins prude.

(2) Any reSet. in in itmic under this ardde shall yrr:it.iiir p briel crcici:mciit
/

as voriccriied.

I)erogation iii time of emergency: Article I

in c\CCI)tIOn;il circmrmstanecs Mates parties Am permitted to take crtatn macas-

imrCS which interfere with or rest rict the cit jirytmient of tire rights 1 ovided in

the Co I nT ntion and the Protcols. In legal terms suds restrictIonS arid titer-

ference arc termed as derogatiomns. The permissibility of such rcsrrietiorss is

,m urhorised by Article 15111 of the Convent ion which provides:

Iii rpm:	 1 war or other pii14ie ersiergerrcy rlmre.mreoimlg the Ink of tire itatioli any

I hig!s Critr.ieting Party orir rake measures drrogatiulit fiont its ohhig.ttions

I') Sc(vri :!,k" v. 1)irk:'y. Judgms ii of 24 April I993, 19`8 II RJI) 891.

[) $1 I toil Remedies in trite' ri (moaI 1 (rondo Rights L;ir (Ox lord: Oxford I liii eN try Press)

1991 p. 203.
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However these dcrngatiu'l provisions are Subject to a number of conditions.

iltese include, first, that t hese pro visions have to be narrowly construed Mid

are legitimate only to the extent that they are required by the exigencies of the

situation. Second, that they are not inconsistent with other obligations of

intenlational law. Article 15(2.) provides that it is not permissible to derogate

from the provisions relating to the right to life (except in respect of deaths

resulting lenin lawfit I acts of War), 11001 the right tint to be tortured etc., the

right not to he enslaved, and thc right not to he srrhiectcd to rctrOSpCLtiVC

criminal penalties. Third, the Secretary-GcnCrill of the Council of Europe is to

he informed of the measu res which arc taken with a detailed explanation of

the reasons that led to such dcroganoos.

Margin of appreciation

The Convention has been reiiaitt on a concept which is termed as the margin

of appreciation- hi essence it graLitS the domestic courts anti institutions a

nnlc;nsurc of discretion to (lea1 with a particular issue in accordance with their
own moral, political, ideological and legal viewpoint. Tine notion of the mar-

girl of appreciatiolL could best be illustrated by the dicta of the Court in the

1Ii111fiysJe v. UK casL')4 ' I l i e Court noted:

the machinery of protceni011 cstbltshed by the Convent i on s subsidiary to the

rtdtionl;ll systelili safeguarding hiuncini rights. [he Convention leases to each

(tirractilig St;-! , ill the just place, the n:ik of securing lie 	 ghns and freedouiis

it ciisliiiruec. Ilic iistittitionscre,ttctl li t itiake their own cr ii trihiiituui to this i,isk

butt they becoture inivo!vcd only through COilteIttiolts procr.edtuugs .11111 once all

doiiicstic Ivilledics have been exliarrsted ... It is nor possible to hut1 ill thur domes-
tic law of nbc various Contracting States a uniform Europcfl conception of
morals. The view taken by their respective laws of tIre rcquircmulcflts of morals

varies from time to time and from place to place, especially in our era which is

cluaracrerise ul by rapid intl far-meacliung vYoIurtOO of op lioits on the subject -

B y reason of heir dirc<t and cuittinuoutS contact with the v i tol forces of their

countries, Stare authorities are ill principle in a better position 11"n Ell  itlterui,l-

tional judge to give an opinion on the cxact content of these requirements as well

is on the necessi t y of a restriction' or 'penalty' intended to meet theni)

C 0 N CI. US IC NS

IL CCI lR reuii.iitis the noust valitalik: . trc,uty adopted by the Couned of

litrope. Alien fifty sears of Cxi,teilte the 1:	 11 	 li,s Iuruiily cst,rbltshed tcii	 as

fri ' iuly ide v. L1'iitci i,,dOirr, jiid ;n IC it of 7 December 19 7, 6,  Sc crc A, No. 24.

iii Ibid. 1mnL 'IS.
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the leachng human rights eaty)Diiriii the course of this chapter we ham sur-

veyed a range of rights that are protected by the PCI lR.-\ nitniber of iiiudifi-

cations and advancements have Ivai tnade by subseteiit l'intools to the

siil>staiitis'e protection of tiidtS.A(iiili(i1I5t iidciitiiin tO till piotcetloti of
hiiiii,an tights seotilci be through tie atpiicatiott of the hOot Ci cut rOiOvOl.

l'iotocol 12. [lie case law of the (onsention is also iitlptessive iii the sense that

the jtidgnseiits of the Iiuropeari Court of I himan Rights have ii,iIiieiised ii,ari

States to change their laws or rcfO riiiilatc their adtnintstrative pout cs. Sin h a

situation coriip.1[CS favoutably with other SyStemS protcctiig human tights,

where 
i l l( . systrili of iiupleiflcntatn>Ii is hattmpeucd by absence of bodies with

the aitthority to deliver binding itilgitteirms. I however. the SUCCeSS of the

Convention oid the ever rspaindiing minober of Si.ines poriss to the treat>

exacerbated the chfficilties in (IC/hI	 with IJICCal,('sAIIC nidtn iiOIm (If l'iotOiOil

I I 8iililll t	 siiiijIl'	 thc itri,eiti t niii1i.tmne'	 h	 xis also uie,iiied to

abuse itidivjuhiils within tncniber State.s nice ss to the itiropeol (ourt ni

I h,iriian	 ,ghiv nHd tO ciii Liii the functIons of the (.onmin,ttCe of Miiosnis. 11w

T elorifleil system, thins fa I, aI'i'cars to me p too hiw itig its lit IdCiI re;;,bc.

\\hinle the C0i1VC(ltI(iIl has been hugely 5cccs4i,i to mlii past lilt ) years, a

niitniber of challenges an ircscnteil. First, were his h,,in a significant h.imtcc

the SOCISI, 1le0hi',IC/l ;j (I 1i3hitIC.11 values \vitIlimn 1.iictpe;	 lie quesmioll

is to die euemim the tesi if the Coivcnniiii cOuld h used to inter'rct

lose raptdy changing values. TIme seuud and 11101 e 5 igniihc.itit tsSiIC relates to

the iositi'ti and nature of ohIig.itioni' that arc 111de1tiki'mi Its the Si.ntes wh,tli

were f,iriitcrl, part of the cottliOiitnst or socialist bloc. A iuiinbrr of these

Stites have laced difhcLilties in comntplyitlg with the stii,id,truhs ,f protectiilg

civil and pohtticah rights accepted within the western States. in the light of their

eiulcittie political and eCotionhic problems there is ainniost au aeccptatiCc of

their i nability to match ob j ective standir ds on protecting is ii am1 political

rights; such an approach, however, us a dattgrronis one sinCC ii tni.iy lead In dif-

ferenit sttirui.nrds even with the contCxt of a Ie'ioni.nl treaty.



7
EUROPE AND

HUMAN RIGHTS - 111

INTRODUCTION

At the end of tlic Second World War, Europe needed an inctitut iona frame-

work to protect individual rights. At the same time the shattered infrastruc-

ture was n iirgsiit nccd of redevelopritetur- Thus, iii addit;un to the prOtCctiOn

of civil and political rights, there was also a desire for economic stability and

prosperity. 2 Post-war Europe. however, svas soon to he engulfed into an

ideological atid political conflict, and security ccnistderaiions iuccessiratcd the

establishment of in strong military alliance. In the light of these security con-

sidera nuns, the Conference on Security and Cooperation in Europe (CSCE)

Was developed. The CSCE, as we shall consider in due course, has expanded

1110 an .lctive organisalion, the Organisanion for Security and Cooperation it

Europe (OSCE). At the time of Its inception in 1949, the Council of Europe's
nteinhcrship was largely drawn from western liberal States. The aims of lie

org;inisation were directed towards acting as a bulwark against the spread of

communism and totalitarianism and to protect largely wclbcsnablishcd civil
and political i ighns. It did not take long, however, to recognise that civil and

I Sec I - f5eite	 .i;rd N. Grid, LU L.,s' rn! (horror Rights (I_o:rdori: I on:;rrr.iur) 1998 ; 1.. (Setter

arid I). \I iv I)s-irr. li,c Protection 4 F,r,ainnre,rtil Social Rights tin t I C be	 ri,: Un,n ( rhc
I I,n;irc: IJtiwcr Law Iitncrnttioiiil) I996	 hnI). (uncn, D. Harris and L. Lsv.n.nk, Lane and Praettcc

/ tire brrrrjtcetn (o,;t-enz(iort 011 I in ' :.r'n 6,5/Its atid ti-s I-:inrof'r-ntn s-i Charter (Strrirculn:

Comm]oe it Iuiripe 'tilt) 196; ,\ II, Rut-crtsotn atnd J.G .Me rrl(15_ ii, ' ,,', Rrc'iis tin the 1\'aril:

.1', 1,:tro;:nelu,ii iv, lie .SOeiy if I,;lcrtjt y ,iI ' ll I',l)tcCt,t,,i oil lunnin R,-/'r, 4th cdtn ( Mart. Itcoer

N1inchccr Ui,i ' ct-ity 'recc) 996, r- 60-196. 1 I.J. Stc,trcr red P\lsr,''i, !,rtrr,,,iznr'r.;i

l-Ii,nnern R i5Its 1,: Co,itcxt; Lsti.c Pu/:tu. Afornht Text an (l Atricrt.:h, 2nd cdii (Os fort):

(I.nrcinlnr rdls) 2000, pp. 789-9.

See A. Casicie, 1,nrc,nen:ionjl Ian Os lord: Oxford Un i vcnin y ('reill 1 001, p. 398.
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political rights could not he proccied wcthcit the pronl()tioIt ofeco"()"n C and

s)cIaI rights Willi [lie objective 01 pronloting coiiOnia cad social rights, the

( oicncil of LIIrOpC Gi 111ok to c5l.lHisli a FCgI<itl.il ttc.ttV. I ii )IOCCSS ot

di citing took sc en sears acid reslilted if ,, rite adoption of rut: [icr pcut Ssa:i.tl

(.h.crter ([SC) 19611.' he (lcarti'c, as see shall consider cii this chapter, has

lent criticised for its limited vision i
ll acx i ' rdtng adequate snhst,iiittvc ogicts.

More s i
gnificantly, there WCrC substantial shorteotiiings in the c1i1slcnieiscattun

proce(IcicCS, which necessitated a t hctroicgic revision. 1 he amended and ret iscd

Char tir was ad pred in 1996.

Parallel to these - 0% CS 
ill die Council of I.iiropc, tire prnlect of Cc(cflOilliC

j:ttcgiaii(nt titoP shipe with the sic'.naticr c of the ECSC Treaty of Paris and,

inipci tand, rIte 1957 licaiy of Route establishing the l.utopean

letritin; ' (ci;iilttin'iV	 It roust be e t ti j Itasused that the 1 rcaty of 1&oircc cmis-

alyd an CCOttucitIiC, rather than a 1 ,olitcea1 union and any rights or1eiicd Oil

i
ndividuals were incidental in that c. Over the y(-ais, howcc, the

iciropcaii [titOiiiiC (dtnnnt;cuity (or Lsirnpeaii Cniuti i it c now known) has

II1OVC(l tetwarilS cre.cintg acid protecting more cx1lcut r;glitS nI citnecii.,ii 

ti a lesser extciit ss'li.ii ii terms as 'frcndanicrct.tl' rights, it has a direct cole to

liv ill relation to ilisernnia.iti(t11 uctc grorciid: ' of nationality and gi:iiderh.uscd

C ri fl titt a t Ott.
In the light of Lice broad nature of org;cn;slti(nIS svhi as ihit EU and OSCE,

cl:c prt'seuir cit spter will concentrate ('11 clurcidatictE their role iii lchlioll to the

iroteCttoti of hnunitait tights. This chapter his been thit ideul into fise sections.

Alter these ititiocinctory cucinnuecitS, the next section csoistuier (IleC
on ic11 of

iiuiropc's [urorxart Social Charter. The third section tciIalysc the role and pro-

Lecticntl of hicunaci rights svithiiti the Iratctcsvnrk of due E tiropeaii Union, bile thuc

peii Lilt icccatc section considers the OSCE acid its cotitrchntioit to the j,rtcnlotiofl

of huiurut;cct tights.
 'I lie chapter ends with soiiw concludi ig ohcsctvatiiS.

EUROPEAN SC(lA1, CHARTER 1961"

A cttajor I I iticisill of the European Convent for) ott 1-human Rights has been its

almost exclusive lucius on the protection of civil and political rights. As has

t Aigtrui c tori IS i.rotr 196L L;ceicd cnn, ft,ro, 76 1cicu.ir) t9(3 571 tJ	 1 S SI; I 1535

Adopted 3	 t.c ' 199( Ltcrcd itito krcc, 3JnIy 199 3 . 1.15 LCS. Sec bttu'c ha 'nir

Sec rite	 occs ' ,l,d.iccrI cersicoof On treaty cstahl,duu'lt tic lnrrr, j ,c.0 t .tocioaia Ocr ,uOciriI,

it Rome , 2. Mitch 193 , as aroerr.Icd by sehse,tuici t n cities cli cccli to cI,e Trcatt of Ancrtcrd cii

(1997), cllectivc 1 May 1999. 1997 01.(C 340)3. 1STrmecl 
i37 liNt 79 WIT )t'01Si

' D.J. I 1;ctcis, IN Furc,r[c.iri Swirl C/airier lCharh,uttCSYIflc Urn,sctsty lieu of Vcyurniil 1951,

Ii I I harris, 'A [tech 1nieturs for the EtiriteSIt Stinl Cirninici' 41 ICl.c (1992) 
69, fl thins.

I tic System oI Stat' sn ri ci rice t1ucric j r'i	 Swi.ul (.hentc	 1'rr,i,Ieirc ,ucd Otrti uns for tie I cr51"

ru I - liectecu lcd , 

11 

n JrOr ' c of )ur igrc1r .Sucii/ 1S'ccr, 7l ccl,, lt1neten- [liver Law il

I.ixacnoni Pcil,lithcrc) t 991, pp 1-34.
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been noted, over the years this criticism has beco addressed, albeit to a limited
extent, through two key processes, Firs a tin tuber of rights have been added

through additional Protocols tbc EC]-i R which have a strong economic and

social dimension, 7 Secondly, the broad interpretation accorded to many of the

civil and political rights has highlighted the strong titer-linkage between thcsc

rights and ecOnoltnc, social and cultural rights. 8 Notwithsr nditig this indirect

involvement, there has been a growing demand to have an cllcctivc regional

treaty providing a moore direct Incus ott social and economic rights.
The European Social Charter was adopted in Tn rio in 1961 by eleven

Council of Europe member States. The substantive rights and implementation

i tiechanisnis of the Charter have been moc.hiuicd through a series of amend-

ments. The ESC cotisists of a preamble, five parts and an appendix. the first

additional Protocol, ;t doptcd in 1 98, added several rights to the treaty.

Further additions and amendntcmsts have been conducted to the implementa-

tion machinery through the Amending Protocols of 1991 and 1995. Part I of

the Charter establishes a inimber of principles, which contracting pal ties

accept as policy aims. It does nor establish specific legal obligations and

includes such aims as the opportunity for everyone to earn his living in ,sn
occupation freely entered into, the right to just conditions of work, the right

to sale and healthy working conditions, lair remuneration, children and
young persons having the right to special protection, and employed women,

iii case of rni;ilci nity, having tIne right to spcnial protcetn)it.
Part II of the Charter Ii,ns a iioinlrcr of snbstanitive rights. These ssihstiiitnvc

provisions are a consolidation and extension of the policy aim. The (hatter is
unique in the sense i h;it it provides States with the discretion of not accepting

all the provisions of the treat y, According to Part Ill (Article A) u the revised

Charter, a State partY undertakes iezter a?ia:

h) 0) com,ieler jnsclf bound by at least six of ilic Following nine articles of Pait II

el ibis Clnaitcr: Ankles I, 5, 6, 1, 12, 13, 16. 19 and 20;

Ic) in consider itself bound he an ,dclitional number of articles or numbered

paragraphs of Part II of nIne Charter which it may select, prond then thc
notsi number of articles or numbered paragraphs by which it is hound is non
less than sixteen articles or sixty-three numbered paragraphs.

Rights contuiicd within tIne FSC

\n nnlc I	 1 lee right ;o work

\eiielc !.	 - 1 he riglm no ion cninditnini';	 1 eseerk

\CtiLiC $	 lhne right no sale .niel lieninley working eondmrnons

See r	 tIi	 tti 1 ;Iit no t'rorcn	 isi nine	 tee din,rtnn ' ni I'tenl 1, A,mic!ce I .irnJ	 i Pe,n,xeel

12, ccv.

5cc above Cbapncr 6.
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\rOLIe 4
Article S
Article 6
Article /
At-tick
At tide 9
i\rticic 10
Arrrrlo- II
,\rrrr Ic 12
,\rircic 13
,\rnelc 14
r\r tic le 13

Article 16
,'srnelr 17

Azrrcic 18

Artele 19

1:

'stile 21
Article 22

Artrelc 23

Article 21
Arircic 25

Article 7h
Art He 27

ArtiJc ?S

At ti, ie 29

i\tticie 30
Article 31

Fhc right in a iarr iCinulIcIttlUlt
1hc right to orgarirse
TI c right to I.irg.trii collect vely
lire right of ciHIreit arid y ring pO	 or pitt'dtInIi

l'hc right ol clrl 1llrved \vrrrtrctt Ira pr rrtdctR)lt of Lttcrrii\

'Ilie right t  vccatrolral J;trIrIsrrt.1
The right to vt'diitrolliil ( titling
J'hc right to prorcuioll of Ircaltit
lhe t i0it to social scciic try
lire I phi to social and medical acsrctattcc

'lire right to hericlrt from 50(1.11 Welfare services

'I he right of physically 01 lnrirttally d1s1)Icd persons to 	 o tibia1

training, 1c1ahiIrnannir and social ti.'srtticrncrit
.1 lie riglu if tiC i,iriili' to social, cpu	 rind ccoflOnnlir: pbOtCCtiOil

1 lie tight	 ocrf h;ldrcn and yorr:tg rets t 	 saraH aid ira

itmprotect
'lire i whi to	 in the territory il other

Cciii iii icig hun ties
liii r girt of tnrict tilt workers a iii their I.c:nclnes to P")[	 ;oTl .r

a 55111 nt
'lire	 HI: no coral o11uortutrntlCs and eqinri treltruelO inn PiSttCrS rd

rrnplryriiecnt mu	 C.,rIlliltIOil without dtscrrtrticn,inin>tr ()It dir' prunnills

uf SC'

'IIle right to i ll l.ttctatlo:t and consltltrliulr
lire i 10rt ti take parr in tire detcrmnna,tronn and iirr;nnou'cnttrcrt nI rho

working r rdtioiis and working cri s'iiOtttntCntt

The right of elderly persons to social protectioli

' I lie. right in:' ptolec(ioll ill cases of territtitattOti of crnrpinytnrcrtt

TIro right of suorkcrs to nr otectrunt of ciattits ill tire <vein of this

inisoleerins of their Otttlllo)'ei
'kite right of all workers to <Irgirtly at ss'oik

'I Inc ri ght of all persons with Ltnrtrlv responishtlittes arid viii are
r'rrgageul or w sin to citgrgdi irl ctttplrtyritcnt to do so without lirttrg

snrl, j eet to discnrininarinrr and as lit as possible witititrit Conflict

hetwcenr their ctttploytncnrt Ind famil y nu'sjuonisrbcictres

The tight of workers' rcp t csetrt;itr'CS to proteCti(itt cii tire undcrtaknung

arid l.ccditirc to he accorded or mInim

lii'	
it 

;")I(	 n	 he	 rn Cii lice:	 alld	 nn	 .e	 I	 I,ct ic r:'!s,ul,r n', V

ii ix un rile
[lie tight inn priunectiorl ag:nir:St 	 user is ril sri cedliisnlit

Ire right to IlolistIliS

'line FSC cont:niits a ntnitiluer of rights which are valuable to woikers and

unitployecs. 'I tic right to list coirditiucUS of svrutk, for example, provldcs an

l ,\itt y ie 2,



Liirope and I fic,t;a,, R igbis	 173

undertaking Iroiti the States parties i,iIcr a/ut to allow individual employees

reasonable daily and weekly working hours-10 It also allows for public

holidays with pay, and a fl)IflinlUrll of four weeks' annual holiday with

NY.	lit rough the right to safe and healthy working conditions Sta (CS par ties

inderta ke t0

fortuularc, iili)lCIiiCflt and periodcalIy rcvicw a _u}cercnt national policy on occit-
patio//al safety, occitpatioil.11 health and the working environment. Ilic primary

aim of this policy shall he to improve occupational safety and health and to
prevent accidents and injury to health arising out of, linked with or occurring in
the course of work, particularly by miniiiiisini the causes of haaarcls itthcremtt in

the working environment. 12

An interesting and positive feature of the Charter is its protection of

children and young persons at work. 13 In accordance with Article 7, States

parties undertake to set a rninitrltiln age of 15 for allowing employment,

subject to exceptions of light work, which does no t a fleet (heir health, moral

or education. 4 States also agree that persons ill compulsory education arc not

to be cntployed in such a itta tiler as would deprive them of the full benefit of

their edttc;itioii. t5 In providing the right of employed women to maternity

protection, States undertakekc to:

provide either by paid cave, by ide< j ciatc social security l,cnefits or by benefits

lo:iti puldic funds for o:c 1 lycd Won/C/i to take leave before and after childbirill

up to .i total of at cast tin/ecu WCCs)C

Other useful 1\rticies secure the right to social security, 1 the right to Social

,iiid medical assis t ance it and the right to social welfare services. 
9 In the light

of i substantial elderly population of Europe, it is impOrtatit to havepro-

visions protecting their rights.° While the Charter provides some protection

to migrant workers and their families, 21 one of its disappoinnog )eattlres is

its approach which limits the provision of rights to nationals of contracting

parnes only. 22

51 Article 2(1).
Arocle 2(2).
Article 1(1

.\rnJc /.
II Armicle 7(I).
0 Article 7(2).

\rt:le 5(1

.-\rnIe t
Aztidc tt.
,\u11lc 14.
Article IS.
Article I
Sec Ap1icncIi	 in lie ltcviocd IIieop iii Soci,iI t.Ii.iitii Scipe of 1 11C Recocd t•:irorcaii Sc/I.tI

CIiirrer in tsr/tO of persons 1ricncl.
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Jtnplcmctitation inccliati I sill 21

' I Ile ESC as a rc f 'ioit;il treaty (lCihI0, with (' Oill)ttUL and Silt id i iglos [ ) , I; 111k

the IChSCR, 24 which, itS \S'C fidVI CoiiSidcicd, Opel.ttCS it die intel isailolal

level. 2 ' fiie lSC mirrors similar sccaknesscs of imp uii'iitatl OiI. I lie iiiiple-

ii,eutatiolt n i ccli;inisiti of die SC has rccutly hccn revised and Ilow pi us ides

for a coniplai its proccd inc in addition to tin: repurtin); s stein. l'ri:ti n y :
i° i i

RirinU of the treaty' is conducted hi a systctil of repular reports snbn ' itod by

the State pat tics State parties arc reqinred to submit reports oil dii itnplc

nientatitumi of the Charter every tWO yCAfS! It iiccds to be noted that while the

ESC requirement is for biannual reports 0f Articles which States par tics hiase

accepted, site Conunittee of Ministers and the Council of Lutope hive dccded

on thuc repoiting of A'non-COIC ;otticles cvciy lout years.

1 lieic also rensa itis the	 0 sbility of oveasloihil reirills oil otlat ii pied 	 (

VIS1011 11. ? These reports allow the Conitisittec of Independent Experts (ClE) it)

clarify the t ncaiiiotp of j,articufar proVisiotis and to c .uitimctit urn the	 ol-kill"
such

tht a State ciuvisi 'us in aeceptilig those f'lOvISjOOS.2	 Rrqi:ostc for
a 

I :('('rlS have I,cc il tare, and tlietc have thus far liecit only four occasions witch

St.i:es have been called upon to stibntit such mcputts.
iwo bodies ate pritulatily iivolved u the niouli ulmf; of State repotis: I lie

ttCC of lndepcuidcilt lxpcits (ClLl 1
 aid the Go',crnhhceiltal

(otutnittcc. Cii i is elected by the Conitnittee of Mtcnstcis for a term of six

yet rs. 33 it cutiSiSt 5 of:

at East tune uucn;l'crs eirictl ii, lie E'rluieiit;iry Asscvnhfy Icc a majoritY of sotcs

cast from a list of experts of tile highest wtcgiity a nil 01 i ccogtuocd compel i-i ri Iii

national and mrcrniatiotlai social questions, tiunimnated by tlic (.o,otmavting larcs.n

Members of the Contittittee sit in their individual capacity and are required not
to perforIll any functions itconipatible vitlt die requirements of ill dcpeudcrice,

impartiality and avail:lhhlliY inherent ill their office." 
- ]*I le  other body, the

21 1) J I larric, 1.cssoius fo,:,o rite Rcportony S,stcrn if th ue 1..ope.ii' Sci.il Chatter ii i Alctr ' n ccd

C ci S' ford (eds), The fir,, e of VA' I f.i'c.t'i 15 yhtt Treaty 51 ,.:urorg (Camf'r idge. Ca iihr idgc

iiimcrsiuy I'ocss) 2007, pp, 31 7 3(0;)) J . I arch, 1 lie System uI	 f'rSiStOfl of lie hcici;'ciri ScNal

Ch,--I'oN'kr's and	 1	 nc for the I uut,,re in 1.. itctie.i (ed.), ,I.c ii. 6, 'i' 1-34.

° Adopted at New lurk, 161 true tither I 9(6. lautered art ' f,,trC .1 J..iiccarc 1975. (A Rcs 2.200,\

)X>J) UN 1)(:c. A.'(5i	 )i'066) 991 U.N 1.5. 3,6 t.LM. 1196/i 31,0.
I' Ste above Cluapic. S

AtoNe 21.

Ankle 22.

° 1).]. 1 larris, 'l.rssc,ii' freiui the )(	 uuiiiC Systecri iii the Furope.':i ,Sr,coi) (jiarcer' fir 1'. Akiu,ii

and I . Cras'forsf (edt), above ii.23,ai e. 350.
1999, CiF changed its ii icrie ii , the luuropearu (,tuoiu,iIittCI' rd Social Rights

b	

. '1 ftc (.ott,iiuittec,

uss ccc r, is still gene ía lly k cmvii as(II 	 iii lv wIt cli is iiscd (or the pa;	 r's oft) re prescni chapter.

Article 25)7).

o Article 25)1).
32 Article 23)4).
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Governmental Committee, consists of one representative of each of the

Contracting parties 3 Members of the Governmental Committee are usually

civil servants, in charge of the national ministry responsible for implementing

the ESC. 34 ihe Committee is authorised to allow no more than two

interna tioni I organiSti tions of employers and no more that) two nterua tioniti

trade union organisations to semi observers ill consultative Capacity to its

meetings 35 It may also, at its discretion, consult those representatives of

non-govcrnn)cntal organis;ltions with consultative status with the Council of

Europe and having a particular competence ill 	 relating to the Charter. 36

llme process is initiated through submission of the report to the Secretary

General for its examination by CIE. At the time of sending the report to the

Secretary General, the relevant State party is required to forward copies of

this report to such of its national organisations as are members of the

inter-national urganlisatiomis of employers and trade unions invited . . . to be

represented at the meetings of the Governmental Committee'. 
31 Any contInents,

formulated by these organisations and sent to the Secretary General are made

available to rite State party concerned for its response. 33 The CIE may ask for

additional information or clarification from the States parties. 39

The CIE provides a legal assessment of a State's coni 1,liance with the

provisions which it has ncccpied.° The conclusions made by the (;onimittce

ate made available as a public document, and are comnniunicatcd to the

Parliamentary Assembly of the Council of Europe and to any other relevant

organisations. Once thi.s stage is over, State reports, and the asseSsnilcnt nude

by the CIE oil these reports, are transmitted to the Governmental Committee.

'['he Governmental Committee exauummes those assessments where there are

indications of non-compliance with the provisions of the Charter arid, oil

basis of social, economic and other policy considerations, prepares recom-

mendations for the Cotntnuittce of Ministers to adopt. lire recommendations

prepared by Governmental Experts are also passed on to i lit: Parli;uiment.m ry

Assembly of the Council of Europe, which transmits its views to the Council

of Ministers. in tine light of comments made by Governmental Experts and the

Parhannentarv Assembl y, rite Comnimittee of Ministers issues recommendations

to States which fail to comply with the Charter.

Ankle 77?.
1)-I. I ltmric,	 the tcp	 tie	 ttcr j i of the Lttrcpui Sacil (It.mrtrr in P. Alt

mid I- Criwfi;j ( j i), a ho, c ii. 2), ii p.
-is	 lil.

Ibid.
' Ankle 23(1).

St Ankle 2311).
Ankle 21131.

40 Ankle 24(2).
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lhc Cotiinittcc of MinisterS adopts, by a iitttjorit) oI tso thirds of those

cot ing, with	 i
ititIetitCi1i to voting IiTlut('d to thC cintiacniif; PaL ties, on

lie basis of die repoo of the (;ovcr ru dr011 (.i:iliflitteC, .1 t csofuti° coveting
to

the Clinic Sttt'°	 eYcic and	
ontairIitig	 IicIViiti.	 1çi1tit1CiOI.itiO0S

the (;critractilg latties concerned t ' 'I lie Secretar)' (;ei)ci.rl of the Council

of I'm iogi t raitcinhtS to the Pat I i aifleflt1i I Asscmhly, with a tcv' to the told

rig of pet iodical plenary debates, the reports of the (;oiimirrcc f Independent

1xpeits and of the GO 42
Conututt, i5 Well as the ICS(il1ithOit S of the

Coini itt tee of Ministers. 42

Front the above description, die iriipleitlettthitiofl t ncehariisiti ought appeal

to Ic a srraighttoa oitc. I lowever, itt practice subsiantial d1fticulties ar si'

hcc,itise of a 
vea1 and etitirhersome systctii of riloioiOrifl9 the ticat>. Marry

,isooc cart Ic ,i
daocrd for tire sveakocsscs lit iitt1\crriciltiilb tIc CC c;iving

t
he mandate to the CoiitIiiittCe of Mtrristers was ,n.rppro'ie liceause of thi

icise Stairs
politic3l nature of the body. Pofitici,ots have hit 

t elirciatit to c[it

lot fear Of 1inerath n
b political tCtlSO)ltS Uodcr the provisions of the original

(barter, the (oitimittee has to adopt reco Ill tnettdatiotts b) .1 550-tloids 01.1)01-

its' of it ri tubers. In the light of the Irrriitcd 1t irhershii of this (.lirtCr,

ft rruaiuv years the (barter's Cor
tt racti ig larri es reprrserircd only around

or tlitrl of tic ('iOtrtC)l of 1 111-Opes , 1 ertihcrslop. 1 its tC 5Ultd ill iou-State

r.trtitts ci iticisiIt 	 practiCCs in a State whi - 11 had c O MIllillud itself ti ful1illiti

the (diii iii'S olli)t.itiOLis. 
'Ihere \veic tudor prohilerris, geirt'ratrd h tin .inlag-

(iflist!i bttsven dir Cll and the Covernntctlthtl
 Experts, A conIroiit;rliott toi.ik

place in the very WE cycle of reli(rrtit)h,
 when the UP fouitd 57 breacheS front

the seven States involved. In reaction no this, the (,u,vernritefltal Crittlirlittec

produced its own k'ss cicrrsattditrb tniterpret.itio fl of the (dtattet.

National tral titllOtlS arid employerS (:rgatlis;ltiOtiS arc given tire right to

corrinlent Oil n;ttiOfltll reports. 1 lowe vet, their 101 C Wlls lintiied in that they

may only Sit as observers at tire meetullt', s of the Committee of Goscrtttflctihith

repiescritatiws there arc also no plirit piovisiotiS to the effect that then

cornrrieiltS shall be taken itto account b y the sopers sot)' undies. 'Fit's minor

role for We coiployerS' and workers' rcpresetltativcs is 
a nother icason for the

(drrrrtcr 's lack of 1 opula t it y.

respr' ro t
hest' problems arid in the cotiteSt of the deisiiIuri taken in

In 
'vcitibeu 1990 to revise the Chartei, a nnuih'r of itiugiUsiiait5 s'.ee 0101

	 ii

stlpei i 
isory vstt'nt, as well as art extensiOn ill the taupe ,iil coritri1t of the

the 
n iglits lhe 1991 Atittmndiilg p 1 otocol changed tire voint', tei1tnrCtfl° 	

in the

(dir i
irntittee of Ministers from a t5v0-tliirds majority of rrierubcr States to 

.1 tWO

Aii,:lc 251
' Atocic 29.

1) I I InnS. 1 eSi.5 lion rue Re,'' r,'. Sysict it rhe trirpnJ' Sv:i.ii CIn.rrci' ii I'. Atcrni

id 3 C,svhrd edO hove ii. 
23,.ir
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thirds majority of Contracting parties, strengthening the role of the Conimittec

of lndpendenr Experts and improving the consultation procedures with

employers' and trade unions' representatives as NMI as with NG0s. 4 In

addition, the 1991 Protocol enables the Committee of Experts to make direct

coiltact with contracting parties in order to request clarification and additional

information concerning their reports. Under the origiiiLl provisions, the Experts

could only conclude that certain situations weic unclear and therefore that they

were not sure whether the Charter had been infringed. Th e y would have to wait

Me) years to get the relevant information, which might still be inconclusive.

The second major improvement is a better definition of the Governmental

Committee. The aim of this is to avoid what used to happen previously, namely

that the Governmental representatives more or less repeated the work of the
experts and usually Caine to different conclusions. This offered the Coitiinirtce of

Ministers an opportunity to abstain from any further actions, as there was no

clear indication of a breach of the Charter. The amendment provides that in the

light of the reports of experts of the contracting patties, the Governmental

Committee shall select the situations which should, in its view, be the subject of

recomniendations by the Committee of Ministers. In addition to a better descrip-

tion of the role of the Governnicriral Committee, there has been a shift in the huh-

erto confrontational position adopted by the GtE towards the Governnient,rl

Committee. The CIE has also, in the words of Professor Harris,'adopted a

SonlC\Vhrit more measured approach. it is much slower to find a new party in

breach of its obligations in its catly reports. It has also moderated its appro.sclm

to the ,mpplic;mtion of sonic particnl.irly delicate provisions or issues'.

A recent reform is the addition of a collective complaints procedure to the

present control mechanism which caine into effect after ratification by five

Contracting Parties to the Charter. The procedure does not allow individuals

to make complaints. 1-10w0-er, complaints can be lodged by nianagemcnt,

labour and non-governnrcrmtal organisations (NGOs) against Contracting

Parties allegedly failing to comply with their obligations under the Charter.

Complaints can be made regarding general sitllttlolis and riot about particu-

lar or individual cases. The Revised European Social Charter adopted by she

Comnniittce of Ministers and opened for signature on 3 May 1996 came Into

force in July 1998. The complaints procedure adds a new dimension and
importance to the Social Charter; its impact is likely to be a beneficial one in

generating greater interest in the Charter.
r bury of the rights comrmrmincd in the ESC have been addressed at various icr c]s,

and ill some cases rniuh more strongly it the European level rhrough ihe

See Anictr 2S( 1)
1> D.J. Harris, [ire Syriciti of Sri	 rv ision of flic Fitropt-an Sot at Ch rmcr-Prob icmnts or! C)pi our

for the Futrurc in L. }tcticn (cdi. ,ihovc n. 6, 1-34, at p. 10.
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Luropeall Inion. 'Hits statCtllCltt can 
Ile ICStCd by contrasting Articics 2, 3, 7, 5,

20. 21, 25 and 29 Of the I SC to comparable 1.111opcan Council l)ircerr\e. 46 In

a c instun....., even the IClIR jorisprudetice 'as been of greater aSSiSt,iriCC to

disrnritI'd workers or ctrtployccs. Despite the s1rortotnitigS in rho CH,r:tei, tl,ete

AEC a number of positive features. Although rc 005 arc usually delayed (not an

tutitisual frrutttrc of iricftlatlOtl.11 reporting procedure), the States patties 
o FSC

h,is c made a point of making a dCIIIUIIVC submiss1on. 4 This o non repre sori'.s a

10.1 
or contrast with the siroation at tire itlternlatiofl° l level, in p.o t tenl.ir a Ccii

notitte arid social rights reporting. It is also to the credit ol the C11 , that they

review each of the Sr.itc reports couiipletcly obiecri s ely arid ndcpettdettt ly.
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Community (which later became part of the EU) was founded its order to

unite Eu rope economically. The Treaty of Rome only i ud i rcc LI y concei ned

itself with human rights. Among thc few related provisions was Article 48

of the Treaty, which provided for the right of freedom of movement for

comiununity workers and Article 119 that established equal pay for cqua I work

for men and women. lhc different approaches taken by the COE and the

LC mCant that, historically, the protection affordcd undcr Commnunity law

was diflcrcnt from the rights afforded under the ECFIR. Within thc

Coinniuuity 1 Pl1CrC, rights and protection were accorded to the individual not

'by virtue of his or her humanity, but 1by reason ofi one's status as a community

ti1'iti0tiah.' 50 Ftiithicrtiiorc it was argued that:

the essentially coilomic character of the Communities ... [in.tdcl tire possibility

of their encroaching kipoll fundamental hunrats v.sltrcs, such as life, personal lib-

erty, freedom of opinion, conscience etc, ver y unlikely. $I

Given this apathy towards human rights, the contemporary interest in the

subject in so far as the Union is concerned calls for an explanation .A cumu-

lation of internal and external factors has elevated human rights into a tis.sjor

issue. In the I:ust quarter of the twentieth century, tire cointinliulity perceptions

broadened and the protectiotu of fundamental rights is now a significant con-

cern. Since its establishment, thc memnbcrship and rntlncnucc of the European

Community (now the Eutrope:tms Union) his expamuded and the Union is now

actively engaged its t;ikiig mitiativi:S for hsmmn;ini rights protection As all

ackurnwledgemirernm of their hmunmiats rights connuititictits, all FU uucniher States

have become parties t o the EU! IR, ESC and the OSCE. The promotion and

protection of human rights, riot only within the FU but elsewhere too, features

prominently in meetings of the EU foreign ministers.

I ll the last decade, the Union itself has been directly affected by serious con-

cermus, such as mit influx of refugees and threats to the territorial integrity of

sonic of its Member States. Equally, tIme acts of genocide, ethnic cleansing and

substantial vii,lamious of fuusdatnental rights in central and eastern Fnrnpe,

particularly its the former Yugoslavia and in the Balkans, have been particu-

any chistttn bing for the EU. Such distressing activities on the doorstep of

the Union have raised substantial concerns regarding the effectiveness of time

organisation inn protecting human right ,,. The escalation of violence in the

tire (oim'uhrlr:crl	 ercrr.rit ri mire nutty csnrbtiriritrg the t.utopc:.tim Ecr,rrrtr 	 (:rrurrn,rrrmr.

an Rrrrrre, 25	 t.rrdr 195 7.as .irnretidcd ire sahc0trcmim irritreS nhrorrr9r mite treaty ot

,\trrnerd.rrrr (t99/), eimerritc I \Iiy 1999. 1997 O.J. iL 310) 3. Reprurned ill 37 It ..\t 79 Nt.rt

11995).
P	 Irertirree	 F irrrrt r err r ltmiorr:	 three lrtI.trs rvimhrrirr a 111111mil ttm1rr	 Iotrrrrt.rtori' in

I). ()t<ccf)c rrrrt P Frsirnrcv (e,tt, !.eml ,rres of n/:r \t.rotrrr Ii Pretty (I r,rrrlrrme \\iIe ) 199-1,

21 . 131 .n P. 122.

u AG. Thur 'lire truths rural nil htriurpcarm law , 24 ICLQ (975) 659 ii p. 667.
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!Lilkaric has, horn nine to nine, also threatened to engulf Nliiiihcr States.
Constitutional teforin within Member Stares. piitncularly the lJriitetl

Kitigdoin, also provided an impetus to revisiting the stib j ict at EU Icvcl.

lIne Iiniioii's expanding influence and inrtcrfereie ssith individual rights led

to demands for greater accountability. The hiiiiiim rights debate has become

eiiiviiied %vith tine problems of the pi:iceived ,ierriocritie cicf:cir s'nliin an

inCreasitigly powednl and hureanici oie Union. Ila concern.s regarding the

ineffectiveness of the apparatus to protect futsdanicnital human righrs have been
addressed by Union nSlitUtiOtlS, albeit partially, through a vaocty of nietliods.

The issues of redress arc analysed iii greater detail in the following i;'

Institutional structures and protection of liuniani rights

The legal and ir5tiiutioiia l structure of the [U is relatively complex and

lo1id the scope of tins hook. I1e ' svcvir, a l,acie erasi r of the relevant institn-

tintis and legal iostriitin:iits is riiecsSaiY in ordec to urtehrntaiid liii I011di\vS.
Ws outlnre is intendrd for those who have never studied I II l.is'; the nerd for

a (OtiCISt tiCltiliCi1t menus that this ioiitit Is necessarily siitiphied arld

siihtletics a ft iginored.
LU lusv, at first sight, appears to he just atnothier branch of iiiierri.iilonil lass.

in that it is based oil a series of trea(ies, starting ssithi the meat y of hk,ii:e ill

I 957 and cnidiiiit wArh the recently signed (hut riot, at die time of \\! ring, ran-

lied) 'licity of Nice 2000. fltese treaties provide the foundation fur all FU law
making. '[lie nature and composition of the linstittItions, the legislative l'°-

dtnres, and, importantly, the substantive areas in which the EU is competent to

act, are all laid down i the Treaties. This Lucius that tIre EU can ilo ttotlnng

if not authorised to do so by the founding 1 reaties, or by secondary legisla-

tilln wInch is ul t imately derived front the founding Treaties.

In general terms, the Treaties have been consolidated itito two Treaties: the

Treaty establishing the Lunopeati Conittnmnity (abbreviated to '[[C) and the

It caty establishing the European Union (abbreviated to 'I EU). The difference

hctwceo the EU and the LU was laid dowti in the Ircaty of European Union,

signed at Maastricht in 1992Y This Ti caty created time Fun opeani Union, an

entity imiade nip of three pillars. The first and most important pillar is the

n V. NicC,,l,lrkk, Jhc lair of uu,gosLuvi.1 l.cssours for Accornrrrro,i.rur r g tsar,,r,,,) tdc,rnirr in

Nrnri,,,l and I,irrr,iaii,,irli I .aw' in S. T,co,cv (rd.) flcconrn 'rLrtorg Nrtuor,n/ !,/c'rirtv: "err

,lpjirouches 1,, J,,r,-, ,,iti,,nal a,,! f)rancrt;c fire It ire I l.,iue f,ilrrr il I 3W t,iren,r.i i,oir.r)J 2001.1.

po 13 63.
Src	 i nri	 lie UK svdi, tIre Iir,rrr.uir RriIrtr .\r 1t995),,,,rd ,,)r ill olhO r Sines

such as Spain, lO-iginin anti the Nrnhril.irids
' See nine C,,nsr,hidanrd version, ,,I theIncus or, I.i,rn,t'etnt Uninonn (1972), -l';,uuncridcd i '	the
Irene of Arnrtcr,I,ninn (1997), rbfcetiec I Star1999. 1997CC C 310) 1. llrpninred in 17 t.t At

(1999) 56.
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European Co il) 1111111 	 the successor to the European Economic Community

created in Rome in 1957 and focused upon tile crcatioii of an internal market.

The second pillar concerns cooperation in foreign and security policy, and the
third concerns cooperation in police and criminal matters. The distinction

between the first pillar and the other two pillars iS important, because the law-

making procedures and the way in which the law operat es differ considerably.

I liminan rights issues arise in the context of all three pillars.
While the EU may appear to be another branch of international law, in

fact - at least when it comes to the first pillar - the reality is more complex.
Two doctrines, developed by the Court of Justice, combine to give EC law its
particular force within national legal systems. The doctrine of the supremacy

of EC law, first declared in Costa v. FNEI., 55 states that EC law should take

priority over any domestic law, even domestic constitutional law. The doctrine

of direct effec t of EC law, first expressed ill Van Cend en Loos, 5 states that

EC law, if it Iiilfils certain conditions relating to clarity and uneonditionality,
can take effect within domestic legal systems even if national governments and
legislatures have not properly transposed it into national legislation. Together,
these doctrines give EC law a supreme role in national legal systems, even if

na t ional governments or legislatures oppose aspects of that law.

A titirtiber of institutions are involved itt the EU legislativeand policy-

making procedures. The three main legislative institutions arc the
Commission, the ouiicil of Ministers and the [iii opean Parliament, 1 he
COmmission is made up of 20 independent Conimissioflers, nominated by

Member States and a pprovcd by the European Parlia iilcnt, bu t who are sup-

posed to act independently of their State of origin, in the interests of the
Union. The Commission has significant policy-making and law enforcement
functions, and its role in the legislative process is that of making legislative
proposals. The main legislative body is the Council of Ministers. It is niade sip
of ministerial representatives from all Member State gos ernnientS, and has the
biggest role in legislating. It often has to do this in cooperation ith the

European Parliament, whose role in the legislative procedure has increased

considerably (luring the past ten years. Members of the Europc;in Parliament
are directly elected by European citizens and represent their interests.

The most Important non-legislative institution, whose role has been crucial
in he des'elopincnt of human rights competence in the Eli, is the Court of

I tistice. [lie Court is made up of judges drawn from the Member States. Their
jiirkdicticsn is limited, iii that individuals gcncr.ilty ilo not have the right to

hrm vascs directl y before the Court of justice. The eacrption to this is st,itf

cases, where the s t aff of the Community Institutions can bring cases against

Cac 6/61 119641 [CR 585.
\'j,z Gc,id c'i Loos v. N'cdcrl,i'iCe Taricfcum ' uss;c, Cisc 2(.162 II 9'3l [CR 3.
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their employers. Ocher than this, the (,criirt bears cases in a ieuiitheei of dillee-

CUt sitUJtIOitS. It hears cases l)roligIIt by the C.ontmissiou agaicist Mciiehei

States, accusing them of (ailing tic itii1de'eietit Conune'riity Iasv.' National

Mills lil) . i'CIS'I L1C	 005 of Owi lluill il y I.i' to the Cocci I ill mdi to help

iheni decide C1tceS.	 11w CO III also his the' power, if asked to do 01 hiS ioie of

thic riistitlltiOrl5 or another i;iteri:stcd 'an y, to udicially rcvi's'.' a' es ol the

Coniiiieinity	 nStltUtOiS.	 1 11110111	 ghts issues ate 111051 uSlillIy taked ill

AV ceitelcxt of these last t%%'(1
	 of action. As ssell is the Court of Justice,

there exists a Court of hrst hiescaocc. 'I his Court hears staff cases Outndieial

iesv case's ill the first iiiStaflC('. - 1 l i e parties can then appeal to t he Court of

051cc. 
'lIce scope of the Coon of First Instance's cottipeterw(' is WE to he

if the Treaty of Nice is ritifid.

heeropcati Coitt t of Insli ec ;iiiil hctiticait tights

1 tic i adeqtiite reogl1iliOli 1;iV('lI to fundllttlerit.11 rights	 it the founding
ti 

ocaty of the J'eiropc;iii l'conottue Coninuituty and a lick of ic1ter't in

hicitnan rights was mirrored iii rice c;iihier p i iii j itttdc'tice of the leirop"ati

Court () f Justice. l)uuiiiy. the early years of the (c:trciiillicity t he (.1ltrt ss'a

evasive and refused to rule on lieitisau rights issues, oil the grounds that

hrieneti	 ighcts were rtot il101udcd ill the • hrcatv ccl R lt c ti c , S 	 O',ei the.

however, the (:1>11 - c of Justice his tit edc'tgoiic ci sigicificatit 11,e:1C i7l ils .110

Icdc [ov,',lrcls Itinteeti rights 11io105ti()I1, hirgels ptOttlpti'Cl Icy it', dialeegetes

sculi l lOtimml coiictitlltioiial crinnis. 'I his shift is cvidcllt ill its cast' h,iw. In

1960, 01 ci l,isc concerning rice ( 1'r 11111 CeitistitutIoitll piotec tioie of the

ii-,lit to private property CinCh the right to purule a busocuss ac tis'it, the

(mitt tools the view that Coneticinlity I;iw: 'does not (oltealti ins cenctal

' rifle pIes, express or o t leetsvise, gctat;ltltecing the iticlititi'iiJitc	 of 5stcd

'It y iftcen ye;ti5 1c1tei3 its the groce t idhieakuig NoC! jiedgetcent, the

Court, dealing with a very sicilian situation invohvittg one of parties it,

thee 1960 litigation, stated tli.o 'fotidamental rights (oct11 are itiiegtah part of

the general principles of law, the observance of wlticlt it er i sn ies >) and that

it cannot therefore uphold measures witicli all' i nconitpatihle with fun-

danicenital rights recognised iil protected by the constitteti011S of (Merttbei)

States.'63

Article 226 'I
51 Articic 234 11C.

Ac tick 230 1 C.
6': licten cuini Grief, clue ii. 1,111 p. 54.
61 Joined ( ' sec 3658 anol 4019 (;eurloig a,:] Nold 11901 ICR 423 az o.

SC 4/71 No!! v 0i,,11,:,S5iwi of	 ( m,:uulcc'IOc,'$	
97 41 LCR 1)1, p.ic,c I

6) Ihil. p ' 14.
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In the l"oIiI case the European Court of Justicc took the position that:

inierll,llLOfl 1l tre.1tics (or the P ro t ccuo li of human rights 00 hich the llcnihcr

i,i c oll,tburrtcii, or of which they arc signatoflec, can supply guidelines
ch'rdd be followed \vitfriu the framework of coiurrlrIIliti law.'4

it tirtl1Cr German case, i v. Land RIte t ian rl - l 'isE z,6t the applicant

chal lciit;ed a decision of the German authorities refusing her permission to

plant votes on her laud. The questiOn referred by the German authorities to

time ECj led the Court to Consider whether a count ml regulation which pro-

hi hi ted the new planting of vines for a period of tim tee years infringed the right

to propCri Y guaranteed by Article I of the 1st Protocol of t i l e ECHR. The

uCort held that although the Protocol declares that every persoti is ciititled to

he peaceful eimjoyzticrit of their possession, it allows restrictions upon the use

of propert y provided tlie'y are deemed necessary for the protection of general

nitvi,csts. After considering the Constitlitional rules of the sleinbcr States, the

Coo It held the appli can t's rights to property had nut been infringed since the

pl.i ittimig restrictions in question were justifier] by objec tivr'S of general intelest

pursued by the Contitmunity - the inimedt,ttc elimination of Isroilucton

surpluses and the long-term restructuring of the European witle ittilnstry.

The fact that these cases concerned the Gertimati CotlStiiUtiOti should not be

SellS :15 coiiieidenaI. At the tune of the Nu!/ j sidgiseist, the C:ciurt ol Justivenu

anrI tIme Gcrttman constitutional court were engaged iii a debate (which

contit)ucs to this clay) concerning the reluctance of time German coustituttotill

Court to accept the supremacy of a body whose acts cannot be reviewed for

violation of the wide- ranging fundamental rights coma ned within the

(;crmait Basic Law. In time In!ernattonalc Hammdesgescllscbaft case, the Court

ofjustice accepted explicitly that the German constitution court could review
Coutmitutnty acts for violations of fundamental rights, but made it clear that

it, rather than national constitutional courts, maintained that competence.

A further step was taken in Rutili v. Afimucicr for the Interior. 67 in Rutilt,

ii enchi authorities prohibitcd an Italian national involved Ili political activities

from residing in certain departments (rcgions). The ECJ held that limitations

earl sot be imposed oil the right of a national of any Niertiher State to enter the

ten I iLor)' of another Member State, to stay there and to move freely within it

Ibid. rar3 14.
10 J (rue, v. lard hcir:ftrrd . Pfrb, Case 41179 f19791 FCR 3727.
' / ier,:.r:i',n,i Ic II., Ic! sgcsellri/.;fr n:bF( v forr/uir r- no.! \'crra:r r:c!le fur Getrerde und

Ii, tterniiih'I, Case 11170 [19701 bUt 11 25. Ir, ilds case t he Court of 3 sit ice acknowledg ed (at

p. 1134) that the 'Protection of I isuitmaim rights), whilst iii spired y the coils( i lOt ions I tradition S

vurorisor, to Mciitlrcr Stares, nuist be crrsirred within the frarssewrrrk of ihe strueri,rc and obiectiC5
of (hr Corona lIly.'

Ii ti/i (RoL;ril), Crones -i fliers (1 rain c) . .5(1/i airy of ii-' Ir:fe iii, ri the France, Case 36175

119751 I-CR 1219
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unless his preSence or COIi(l let ConstitUtes a gefltIillC 
itiil SUthi leritly scilous

threat to pit [die p< Icy, eliciting lint:

these Ii i oirntioiis SiC a cFrc:fi: 	 .iiiticstnttli of the nior	 ir1ipIe

sliiicl in Artidcs S. 9, 10 .1101 1	 iii lCl lI	 \ShleII piovide hat no rsrric

hes
lionS ill the ifltCtcStS 01 Ii,tiiOii.il SCCUIII)' or public safety shall he placed oil 

hts 5 ccured by the above qi:ctei 	 riches "her thin	 i-i	 ••
rft 

protcetinli of iltose riO revS Ill .1 ileitiocr.itie 50(1(1)'.

1 he Court of Justice riidilC it clear doit proviSiollS of Coiiiiittririty isv roost

he 0 0trncd arid applied by Mcinhei Stites'vith icfci(ilsc to priricrpkS of

fit r t d:i Ill ell t.iI rights. besides Isiglihr1;htitii; t
he Con vent ioti as .1 source of getters1

pritiCipICS to which it will have recourse, the LCJ's ruling su
l ,,ncslcd that

pros isions if 
Cc:rrt:oriity law must lii: eoiistrimcd and .1pphd by Member

soites With riferciice to time principles.

In ascri'S of suIncquem eases the 1(J 'VCtIt further in ;q)MYAlq 
su NMI ise

pritciPiCS	 f Amcmaidowl imill,111 rr/;tnts law. lii R v. Kk !H'rl) 5 tite Cooit

Inc 1) r i r 1 61lcs Of irniii . retroactivily of petit1 provisions (is in ,\rtkle 1

IC! IR) i
n (lie COtiti\t of ihspmrteS Cl)itCCrtlIIih tine vaitdnty of thc R

i itish icgu

litmus 1
r', trump n11ih vessels Iroln fishing virlitt rims: PK\ t,vclve -:iuhcs

fishery ionnc. Itt Johioto.r v. CCR 1J( which eoi:ccriied the ieg.1itv i ii the pc'lm..y

if not issimilng 1inc:iiimm	 to fenm.iie	
of	 ithe RUt , nc r;i.C.tmolt

tiuc apiuiic.1:nts	 F ltt to cffetive	 jiriliemil	 rem:mceiy.	 1 he	 FCJ	 çuUI that

Article 6 of thi l:qmtah Ireatinetit l)treetive had w be mtcrpretcd 
Ii the hghnt of

he pritteiple of 3 udjcinl	 ofltrisl, which rehiects .1 (9 ntCI.il principle of lasv

underlying the onsiiLUtiOiil traditions ciumituron to Metinher states mu
	 [nil

down in Articles 6 & I . of PCI 11<. The Court sums of the view tIl.it.

by virtue of Article 6 (of the D:rri:rivc], interpreted in the 	
nest of ti:c .'. s

prinempPS 5111Cm1 abo s
e, ni p rsons hone thu' ium:ht to d'r.on un rttiVeV 

to

.1 vouitpctcltt ,oi,rt am inst iflC.tSiliCS \5hiChi the y cuiisndcr to he comtIi.in' to the

priticiplc of equal II C3t u 
lie 

ult for I ll C n 5111d v. urniCiiP

It lolhowed that Am tide 53(2) of the Six D
i serinin.ition (NI) oidu'r I

.icorditig to svhiili .t certiliemie issued hy tire 	
rcri:t.lrY of State 55,15 coi inn

soc m'vielcnmcr that ,ierop.mti'n'i looti thic ei]Ualnt 	
pjtiIpIit \\'.iS	 ittiPCLh	 c..

eotrirary' to the pr.rmcnplc of	
tftive judicial Control. It his	

hem ii

acknowledged by time Court of Justice that, sshiert actrng 	
tltm tIm iranmewonk

of Coinnuitniitv law. n i ldlolitics \eithmnun tiw dumniestie 51' hm re vu	 ulhi	 ii to lid-

huus.ui rights priiucipies. Ilk view was t.iLeit A 5ti(t fmlcr by

Cc riCral I;icohs ill Ko,ratimi/n7ni(i5 V. Niradl A/tc,nst:ig_,Stmuhmt(
	 iio'ni he

/urk (Pont), Case 63.83 It 9841 E( It C89.

JoIusmm V. C/of CoiOi.ni'I( u:(n/e 	 viI t/srs (o,ist,:!'u/.i'y, (.isc 2225	 p955 [(	 (iS p

para. 19.
-0 Komi.pifjuriiiiS v.St.iJI	

(1 ( , uutC igSt,1j510, Cisc I6S/91 11 (011 [CR 1 j J9J,
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noted that a person relying upon Articles 48, 52 or 59 lEG in relation to

employment in another Member State is

11tttcd to assirilic i hit, where ever he goes to carts his lrviiig in the European

(;oocmniiv. he still ke trcatcd in aecord,iIicc ivitli a Colilirtoui code Of Ftirlrl.lIilCii-

t.il values, iii particular those (aid down ill the Lruropc.Irl Contention on I Ioivan

Rights. 71

Despite this positive movement, one significant gap in human rights pro-

tection remains. The ELI cannot be held accountable for human rights viola-

tions before the European Court of Human Rights, because the Union is not

a party to the Convention. 72 it was hugely disappointing for human rights

advocates svliert the Court of Justice ruled out the possibility of accession of

the EU to the Convention, on the grounds that the Treaties did not give the

Union competence to do

I Jutitan rights and the ELI treaties

(lie role of the C:otirt of Justice in developing a human rights competence can

be understood as a defensive tactic to bolster its argument that Community

l,sss' is supreme throughout the Member States. Nevertheless, for many years

it temained the only Community level foruui in winch Isuinati rights issues

were discus, It was not until the Maastriclit Treaty of European Union

(TEll) in 1992 that hiuui;ui rights were formally placed on tltc instittulonal

agctsdla. 7 't In tuauiy ways, ?slaastriehit was to prove a significant watershed in

the development of hit man rights protection within what was thenceforth to

be known as the EU. Most symbolically, the obligation to protect human

rights was inserted into the preamble of the founding Treaty. ibis had no legal

effect whatsoever, bitt it represented a first step towards the inclusion of some

sort of Isti man rigli ts di ulensioli into an appareiltly solely econonsc entity.

Ibis obligation was to be played out in two contexts: tue EU's F'tigu and

Development l'ol icy and the development of citizenship of the Union.

The TEU introduced, tinder what is known as the Second Pillar, a Common

Foreign and Security l'olicy (CFSP). This policy allows for islembcr States,

id. p. 1211.
CH) ,I v. Luropean Coi,,r,riinitscS, App. No. 8030/77, 13 UK 231 (1978). See D.J. hunt,

M . 0 Boyle, C. \"7.i i ( 'tick, I air' of the Lii, opea,t (.o,ri'e,,non On I Iunia,t K tçhtt I London.

Ruiiirwor ilit) I 99.5, at t'•
0 ())niriiOIl 2/9-i LCJ OJ I 994 NC)C 1 74/8; CF1.5, Occasional Paper 1/re I Iu,icrn Righti Opinion

of the LJ and 10 C,,nijjf:iti,raI lnirphcations, 1996; K. Fcociornrdrs and j.H.I 1. Weiler,

I\cccscion Of the 1:n a ni he Litropea Conven jolt on Huirsa n Rights.

(or, iii 5511)11 b tensors adurTi 42 MLR (1 979) 683 1). Mc Gold rick litter natro,rj ! Itelatio,rr 1zv

of the (_urropean (Into,, (london: l.Oi9iii.i n) 1 997, pp 174- 1 80.

For a general discussion see I'. Iwoitte>', 'lIre European Onion: Three l'illjrs	 itlitirit a I lunran

Rights Foniid,s,iorr' itt I). O'Kec(lc and	 1 worrrey (cdt), above ii. SO, pp. 121-151
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ictilig intcrgovernmCn(aI l Y, to take cottitnoil actiuli in the lice o 01ld

events. One of the objectives of this Policy is, under Aiticic 11 TEl I, stated to

he the development and consolidation of democracy, the rule of law and
rcspeet for humati rights a tin Itindametita I freedoms. .1 hits the 1 EU gives

Metnher States the power to act i ntcrnatioii.illY in order to secure the iCSCCt

A human rights.
Hs power, however, is lititited by the weaknesses ,tnrl di Ilico I tics which

have plagued the CPSP itself. While the C FSP is perhaps more effective than

is sometimes acknowledged, its huniati rghts dimetisioti has been accused of

lacking in consistcncy. 75 More hopeful was the inclusioti '.vitlnrt ileveloptitent

cooperation policy of human rights cortilitiotiality, whereby Commun ity aid

or trade agrceiitefltS are made conditionaL on the achievement of certatri leveE

of hmrrnati rights protection, ibis policy was institutionalised at Maastricht

but had been incorporated nit') the home Co t ivention in 199)) and gemtcralmsed

by means of the Council Resolntioti of 23 November 1991 ott liminian rights

chat o.is it cooperation agrmemncmitc flits resolnijoti requireS .1 carrot ami stick

app f oach to he taken. Fillant m i l iesi.'iIFCCS ire co he nm-ide available to bemimli-

ditty states to enable tItian u.i protitote (Ieimtocr.icy and hitriman rmlmts.

I however, if hmntim;in rights violations are imlentilmmd, 
[ I le Ill) has the possir to

withdraw aid until tIme problems are rectified.
One important criticistri thu has been made of the emphasis on humrran

rights in external relations, however, is the fact that s t andards of 1'iotcctii)ii

arc required of third countries n.tttotials svliidi the EU itself does not i;r.itit to

its ()wtt citi/CnS. This potential hypocrisy is starkly illustrated within the

Maastricht Treaty itself. In this treat y, the 1.1) took an ii reversible step

towards the protection of individual rights b y creating the concept of

Citizenship of the Union. While this concept is an important symbol of the

aspi rat i?y s
 of the Union beyond the economic dimension, the citizenship pro

a	

-

visions ivc been seen as sotmiesvhat hmolluw/ 6 One important gap it ) the pro-

visions is that no reference is made to the fundamental rights of those citizens.

despite proposals front the Enropeitni Parhiaitictit and the Spanish goverruttetit

Oat citizenship should incor ) ' rate a l i mmnlanicntal rights ditnetisioli. It svoitld

appear that giving EU citizens tmimidatmmcmmt,il rights hmch could, potentially, be

different front those rr,ititcd by the Mcmmmhcr Statcc was .1 Iss if sos creii;ntv

tim,> tic.
Imirtlier, the devt-ltipniin:nmt of the I bird l'iII,tr, kno,ti a- 1 . 1cc and I hone

,\Il.mirs, gave powers to 	 the );mi>ini shichm it	 oimld ic .mrucd clicml ,,nr for

sortie sort of himinar> rights dimmmcnsmoii. lhiese pto 	
souls related ill time ni,tia

A (laph.iiis, 'I !ui.in It -lits in mc t,mm ' iuimi I orcii,) IIs' mi I'. .\ktwi	 di	 5

pp. 527- 653.
tV. Jrsserumi dO)ie,ri, Ltmii 'ni CIi/c,is)i i P : 'ic in he Sky?	 ri P. t)c)moi,ssr bed.), Erop

After 5 Fiat iricb An Pier Closer U>mw'? (,'1111 idle n Low Book t in Fir rope) 199 - 4 , pp. 55-54.
A h
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to agreements s ii rroundmg issues of immigration, as' Iwo and free move-

ment within ihc territory of the Union, iticlrmcliiig police cooperation and
the Schcni'cn Ill formiiation System - a data-sharing systctti operated by

the police and iiiinigratiori services of the various Nicinlicr States. The

Member States arc lint lmlliCd iii these actions b y hii:naim rights consider-

ations Under Article 35 'I LU, the jurisdiction of the Court of Justice was

excluded from all questions as to the validity of o 1 serati(iuS carried out by

Member States with regard to the maintenance of law and order and the

safeguarding of hue! mial Secsnity, including all operations carried out by the

police or oilier law enlot cement services. This means that the review power

developed by the Court of Justice and outlined in the previous Section did

not apply here. 77

\VluiIe the Maastricht Treaty was of fundamental importance, there

remained significant problems wi tit its provisions. The . modifications made

by the Amnsterdanu lcaty, signed in 1997, in the maul addressed the more

symbolic issues of prorcction. 7 As well as the mention of human rights

within the preamble of the 1reat y, Ii rurna n rights and fundamental freedoms,

as guaranteed by the ECHR and the con 	 utstitional traditions of the Member

States, were recognised tinder Article 6(2) 1E13 as hciig one of tIle fuuutda-

tions of 111v Union. The Court of lusticc, under Article 46(d) 1EU, can in the

context of its existing powers of judicial review (which, mu Ow muu;iiui, are

focused on First Pillar activity) icvicw acts of the institutions agaiiist the

principles contained ins Article 6(2). Moreover, the obligation oil Member

States to comply with human rights standards gained a very few teeth: Article

7 provided that Member States who persistently violated human rights stand-
ards could have their rights of membership suspended. Further, Article 49

lE1i ma
d
e respect of human rights standards a condition of entry for new

States applying to join the ELI.
Aside from the explicitly huntani-i ights-bascd dimension, oilier ittiport- .

ant steps were taken at Amsterdam. The Social Chapter of the Treaty, first

inserted at Maastricht but weakened by the opt-out of the UK, was

st rcngtlieni:d at Amsterdam. A new Article 13 TFC was added, giving

rise Community the power to legislate igaurtst discrimination on a wide

range of grounds. With a burst of unprecedented speed, perhaps spurred

to action by the worrying gains of the Far Right iii Austria, two Directives

and an Action Plan were passed under Article 13, prohibiting racial

Lic(cc, ILiiropca:n Charter of iiiiidarncinn;,I RigIns--Unirqric Opportunity (II Uinwcicomnc

Distraction' 3 IHRLR 120001 280.
x For a general dscusinn OH IC coniunhunionu of tire flmsterd.i,ir 1 rcamv to (unman righ(i in the

EtJ see D. McCoidrick, 1 he European Union alter /uinusnerdacni: An Organisation with Gericral
ii Rights Coiir 1 ,cuciftc' ill I). OKcculc .ini 1'. 1 svoincy (cdi, L,e;1 (ones of ,I,c A,nstcr,I,:,,)

Treaty (Oxford: Ilart Pub.) 1999, pt,. 249-270.
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discrimination in all eircitttlstaiiCCS, and discrtiitinalioit 01 till: workplace oil

the grounds of sex, race, age, lIisahlhtY, rcligtoti and, to 1 limited extent,

sexual ortellrat;oit.

N/cvertlieless, tile	 nul,ttionl of LU liiiiitaii rilits lllltectillIi i)l;tIlliI(' t o  ic

ISV).) ti)a(( l i isslics ale itidIC,itCd hd. 1: 1 s t, Ar t icle 0(2) ILl) states

that the rights to he protected are those contairted witlitti the I_Cl 11< and tI;e

constitlitiOttal (I .tdit;ons of the ,\Iettnher State y This vague formula allows the

Court of Justice ti> ritaintalil a viglhant level of power iS 10 tile rights winch

it w;lI protect. [lie fact that the oginis protected extend be y ond tltI_)Se COtO

tai ted wjthu the ECI IR is a recognition of the I:iI;lld nature of the

(onventiOnl mid the eliantglilg perceptions of fntitd,ittti.'itt.ii rights. To that

cxtettt, the flexible appro.iclt winch this represents is to he cr)ntinl'nded.

I lowever, the problem of distilling rights from cotmtitutional traditions is sig-

tuhc,ott. In Sl)illC CaSCc, tli(-, Curt has .1llpted .1:1 almost nan1;i:nnaticah

approach. In others, Wwwq J,lShcs boiie apparent: what, for example, of

the Irish cu)iotitnt;oltal protcetloit of the right to life of the unborn child itt

coi1ortct ioI l scitli the, usually itiipli;t .iilll limited, freedom to IIIIOOSC to) have

All ;)l0it1Uli \slliCll exists in I:t;nty other Member Static.Sh)

In other I :lscS the 1 1 0 Sli011 is whether a fiiitdanneiit.il oght is A, Or violoed.

Mention should he made here of the oiigoiilg Banana Saga, \vl:CIC the Gel Ili .oi

(OflStItiit!1lll c o.irt ri'onred that the a1gheation ii Rcgolaiiott 404/9.3 on

roade picterellces l:iilol he ni:omlilicd iii o;&ler to take AcCoirlit of the right ol

protection OI pcno propei iv, (lespitC a f;i;ding by die Coniri 	 f justice that

tIn: Rcgtil;it;nn d:nl l joj viol.iic uiti:d,unniit.tl rhti. 5 ' l:i, decinoti, taken ill

COfljltitcliolt with the Gernoant constitutional Court 's urhtcr des cion about tise

M:tatricht Treatv,' Llemo)tstrares that the Gcrnn.ini court remains deterittitted

to have tltt: last word on whether rights protected in the Budc Law are y in-

late;l. lhmerefore, some sour	 1 elan V is reguuirmd as to) ibm: s pecific IliiioialIiOA

t;il rights protected, as well as tilt: jurisdiction of the vrn ii,	 in inidei

thn,	 time power :1 ilic Coort if Jnst:ec 1I()CS hut Ecillain kill tj.iiitttieIled.

Second, the extent of lie protection that cart be provmmlcd is hitrnteil. The

Cuuit of Jrtstmcc's power of rus'iCW extends to Coit;tnit:mty acts and (ntnder its

cc_i 1)ircmlle 2000/i 2/1:6: of 29 Juii 2000 1t111)CWcIltilig 1)0' p1, i ) 1IC Of equal cicit,i1eiln
hcrss',rii person'. Irespeent: in of 11011 or Ct)1llmC oricirl (iJ I. 180 1 91712000, p. 22); Col,lolI
l)lrccnivc 2000125/IC II 2	 Novriitcr 0)0)) csrab(slliilit a general 1flin'uk for cI)1l.1I IIC.1F

IF OlIplil: 1111)1 mid ).	 ('loll (()11. ois 2/1 212000, p. 1(,); (:0,151 CCI sill 2000050:66:

It	 0(llCIll'l	 i:) I 0llIISIIFlt	 1 (l,li:ilil;;ll	 iC illil) plmer.lnhillC 1:III illi l li tIicCrilfllll.iiV'II

01111 ru 2010; Cii I. Tc_0 111200:_i, p
[)iIIiCll)i 15 lillin .lIriSlli\ IliCil CllOIlIullliCd (ill 111k Issue - 5CC 51:, 1,11 I F i/IF' )'rr'tr'ClI: I Ir 9

h,/y orIn C/i,/lrc ((,e1.u1,0(.5/'L'C) v Coç. ' . Cisc (19/90 119911 66K (-1635 .iuid ()per 1)1::,
Colmsethpig V. IrFLlflJ, JUIkllItIlt of 29 Orohcr 1992,  Series A. No. 246.
S I / : ,/cj Rejt b/ic of Germany V. (II, ,iinil ofibe LI, FOpcFIfl U,uu,n, (Ossc 25003 II 9 9l L( ,R

1-4973.
"- Brunncr V. t11t19'iCJ'I Unio,, Irealy (2 Os Ii, 21 34/92 & 2159/92) ii 99l I CNI!.R A.
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Owl) case law) to acLS 
of the member States when they ate acting within an

area	
competence. The Court has no power to act against

of Community	 area
Member States violating thc rights of Union c i t i zens or residents in

s here the CoiiiIiiilflU' has no con)peteiice. Further, the power is very limited

It conies to Second and . 1 bird Pillar IssueS. Undcr the irea'. of

Amsterdam, inlnligratiut1. asylilli) and free nIOvelitcItl 
Ill ,	 wcrc rno'cd to

the First Pillar, under Title IV "I'M l-iowc v el Article 68 TEC limits the cope

of action of the Court of Juticc, in that requests for pteliminary rulings may

he made only by 
the national court of last resort (rather than by any court)

and the Court of Justice is given noi it areas relating to the main-
tenance of law and order and the safeguarding of internal security. 'rhc fun-

datnental rights protected b y the Court are thus perha PS better understood as

at ions on the Community and on States ii certain   ci rcutnstanceS, rather
oh) ig 
tliaii as clear rights 0ssesed by individuals.

other areas, while the rhetoric of hunuati righ:c cn be found in ahun-
dance, the eriforcetiieflt of their pOSitiC inclusion within the full ranec of

Conintiliuity policy remains impossible. The acquisition of a full set of fit nda-

mental rights for Conuitnniity Citizens and residents, enforceable by the Court
of Justice uud national courts agaiilst both Coutiiituinuty Institution and

Nleitibr States, would ap cut to be the itc.\t ohs inn step.

Jlie Chart ci of Fundinien Ial R tthts

To take rue next step towards a lull set of tutidatiurittal li
gh ts was, liouvever,

Irauglit with difficulty. The concern about State sovci eighty which prei cntccl

the inclusion of a huniati rights dnnension in the Maastricht citizenship pro-

visions persists, and has in many ways intensified. A number of Member
States, while prepared to countenance the prCl;hl atioii c'f a declaration of

rights, would not accept a binding Charter. Furthci, the divergences between

national constitutional traditions which gave the Couri so much discretion, in

turn made t he task of agreeing on an acceptable text all tile more difticult.

However, in June 1999, at the Lurupean Council in Cologne, EU heads of

state eoinniittcd themselves to the cstahltshtnettt of a Chatter." A bod y (con-

(tisingly known as die Convention) was set up, under the presidency o f the

formei German President Roman I lcrzog, and included representatives from

Member State governments the Coitinussion, 
[ l i e Luropean Parliament and

national Paihiamcnts. and that body produced a draft Chapter in October
2000. Ihat draft was adopted by all fifteen N tcntbii States at Nice in

December 2000.

' (niiJnsons of the Luro j .ri c.ojicil ni Cologne. 3 and 4 Jsic 1999,  Amlcx IV.
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A striking :ipcet of the Charter is its scope. By focusing on fondunetital

lights rather than Oilon the tradi moat, hbenii detnotratic vicw 01 human rights,

ociiil and cconottric rights were included, the Convention had v,idc it clear

that they intended not to create ncw rights bitt to make explicit IkAc tights

which already exist, whether within cite LCHR, other Europcall or Inter-

national agreements, or withm the cotiSttttIttUilS of Member Stites.
I'hc 54 A nicks of the Charter ate divided into 6 chapters: digirity, frce-

donts, e( i vality, solidarity, citizens' rights and j ustice. Chapter One, on dignity,

covers the uttcontrovcrsiil areas of the right to hit', prohibition of torture, and

prohibi t ion ofof slavery and forced Ii hour. These rights arc covered by the

International Covenant on Civil and Political Rights and by all regional

lrurctan rights treaties. Article 3, however, introduces a number of rights,

hitherto uncstah!islicd within tire traditional Irnncsvork of honran rights.

Article 3(2) provides:

In the ficklr of ritediciric and biology, the Iolh.uc'ing most be rcspc cd iii partiur!,lr:

- the free arid informed conSelit of the person 0nccrncd, accirthiumit 11) the prove-

nines laid (lov.iI by law,
hr prchibirirr of eugenic practices, in particular those aillritig It the çc j cimrr of

PC [sours,

-rite p t ohrihiii&rt on rrrirkirug the human	 onl y mini its part 's 15 5 1h a o,imrcc of

limos tern g:i ii,

the prohibition if the reproductive (:10 11i '4, of huinrair bernigo

While clearly irrliucirced by the Courted of [itrope's Cotiscritiuui or I lnnran

Rights and limo-Medicine,83 the eXtent to which M ew provisions vmcld itiflu-

dice developments in tire European Union with regard to the field of medicine

and biotechnology rcniauiis uncert;nin. 'lire Charter prohibits only neproduc-

live cloning. I hnsvcscr, there is neither all . i unhorms.iniori nor pru}iil:i:mori of any

other forms of clotting.
Chapter Two, on freedoms, is generally r i nprohlcirratre. '1 he rights to liberty

and security, to privac y, the right to marry, and freedom of conscience, expres-

sion and assembly arc familiar lenin international treaties including the ECI 1k.

'the social and ecimnorunic rights included here oivolvc the right to education, the

right to work, the freedom to conduct a htisitrecc and the right to property. We

rave already highrlig}itr:d the distinctions which have t raditionally been placed

between civil intl " oliticil r i ghts and social arid iconornie rights. TItus, for

exirople, the rught :o education, olten cum ii ,ohurrml as all r'mmiriu)itiiC and social

right, is provided in :he UDI 1k (Article 26) and the lnteriiutronal Covenant on

Economic, Social and Cultural Rights (Article 13). It is not provided for in the

' 5 [US 164 and AchdirirrruiI Protorul IITS 168; Sec L.A. Re ytaf, ','\rtmcle P ri G. Alfredssun :rrmnl

A. tide (cds), lire Unrr -trail Dclart iiior of Flit tea,: S rçh ml: .4 Cou"rt"? .cma,iard oft clncm er,re,rt

(The Hague: Kh,wer law 1mnteriratioI11) 1999, 89--10	 t r- 9
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international Covenant on Civil and l'olitical Rights. Similarly, [Ile right 
to edu-

cation could riot be established in t he ECI IR, although it was subsequently

grafted on to it b y the first Protocol to the treaty. 86 It is, therefore, positive to

note die inclusion of civil, political, econonuc, soial and cultural rights under

thC umbrella of one human rights docurocmnt.
The iLlCa of freedom also incorporates the right to asylum and protection

against removal, expuision and extradition in ccrtaio circumstances. [he right

to seek asylum has generated difficulties in international and domestic laws. 
B7

Although incorporated into Article 14 of the Universal Decl;ir stioii of Human

Rights, its subsequent a ffmrnmatiorr within lomuuan rights treaties has been prob-

lematic, international law has simnila rly shown great weakness in forbidding
expulsions and providing protection to individuals from extradition to States
sr-here they are likely to face serious risks. ltl1()1igls the 1_Cl I It (Protocol 4,

Article 4) prohibits the collective expulsion of aliens, traditionally there has

been a reluctance to condemn 	 wexpulsions. Iwo recent and useful standard-

setting norms alm to establish a more conmprchcnsivc regime protecting non-

nationals against arbor ary expulsions. First, time African Charter on Human

and Peoples' Rights (AF('I-IPR). 85 provides in Article 12(5), that:

hue inm.sss expulston of non-nationals shall be prohibited. Mass CXpLlkil)n shall be

that which is aPnred at naimmal, racial, ethric or religious groups.

'I lit: other provision, which has an application at the imiierri;imiunal level, is

incorporated iii the Statuite of the International Criminal Court, 89 which, in its

dcfinition of crimes against humanity includes deportation or die forcible

transfer of population. 9° The Extradition and deportation of art individual has

already raised complex issues of cultural relativism, and the European Court of

I Iuminan Rights has had to deal with them hi cases such as Soering v. UK' and

C/rn/sal v. UK. 92 Given that, under Tide IV lEG, the Community is required to

agree joint asylum and immigration policies., the inclusion of the right to asy-

Iwo and protection against expulsion within the Charter could prove signifi-

cant. It might equally dilute some of the insensitivity shown by the provisions

of the recent European Union directive on the mutual recognition Of decisions

' Sec Pronoeol I of ECI-IR, Article 2. Sec aIrove Chpner 5.
' I or an .5 ira I ysis b y ihr mmcmi a i j oinS) Court of ) ins( e see the A sy/,sn ease (Colnini Iris v. Peso)

icj Reports 1950,  p. 266.
Adopted on 27 June 1951 [mitered into forcc 21 Pkidcr 198(1- OAtJ 1)cK. CA10115/6713

Rev. 5, 21 l.L.M ( 19S) 58. Sec below Chapter 9.
55 St,innnc of mire trrer1i.iti mial (.rmiImiILtl Cuii	 Rome, July 17 1958, 1VCONEIS319; 37 lINt

(1998) 999.
Sec Article 7(2)(d) Siantmne of Ow I,nncrmnsmimmmnal Criminal Court also see J.-IM. I lnkarr(s, Mass

Lajmnlsmmm,n in Modern l,:trr,,a(snnnt Parr' arid I'rncmiee II tie Plague: Niamninrus Nm j huff Publishers)
I 995.

Sm rrm,o 5. (lintel k:vg/mnnrr, Jindgnmncnm of 7 July I 989, Sc, ics A, NO. 161.
C/so/rn! v. (Jolted 6dsr 0/onm Judgment  cii15 Novcimnl'ci 1996, 1 996-V It.J I) 1831.
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on the c\ riiSrons of third COnfltrY nattoilals; Without sihstiiitirI proccdiir.il

man rights suuHnn this Directive is likely to prejudice the pmisiiioit of third

ornitrv nationals residing withii the Umiioii. 13 1iri;mIly, s.'ithiii the suction on

it eedniims. the freedoni of the arts and sciences, including mc;ideinic freecloni.

md the iniich-iieedcd but minicli-disputed right to the proietioi1 of personal

data is incorporated under this heading.
Chapter Three is shorter and concerns cqoahty. Article 21 prohibits d is

-ci imination nit a wide range of grounds in an explicitly nonwxclusive list.
Further articles make more specific statements about cuiniral, rcligmorm.s;uid

linguis t ic diversity, and the cases of incit rud wonnurl, children, cIte elderly anI

j et-sons with disabilities. Jjesc articles generally cover the ground of already

existing binding legislation, particiml;iriy tIre new Frainewwk Directive dis-

cussed cirlier, although the extension of tire rights beyond tlic workplace is

sigriifie;uii. It is ni,mrccalsle, hosvcver, that ',v}nlc discrinn:ianioir nit groiiiids in

sexual rririitlmriu is prohibited tinder the general At ride 21, no more specific

provisions on sexual orientation or tratnsgemrdcrcd people are included.

Pqnallv, no provisions mmiakiiig it direct reference to minorities or iiiinOii(

rights an Inc fonnd. (Awn die recent upsurge in tIn: issue of niniority rights,

it is (lisijgoiitmg not to have a detailed article on the rights oi i:thrinc and

rcinr;irris	 rriiorrmics icsidi'nt within the European (Jiiii)ii.94

(1i.mpicr Jour marks the point where lure Coiltri)rerSi.11 nl.ltcri.11 SVIS

inclirdcd. Rights relating to .schidaritv, irlurhi ire in the iiiiil se'niil niglos.

crc or n cugred as Iunioirenial rights by will Islemirber States. I lie ainihrtioiis

that sonic nr[ics Ion1 for this chia i ner have not been realised, innt die rights

cnnn.nned withm it are soiriervhat hiriiiicd. Essentiall y, they CinvCr worker

i ights, such as collective b;irgainuig, henkh arid safety and the right nor to he

nniltnrlv d:smissed, wInch ate alread y mnriririncil within Coirtnrtnnty lr',v. A

nirnilner	 the provisions cirrtairn references to the legal reginies of Member

t.itcs, and the Iii:cip!c of snhsidiariry ippears to have 	 ciii f;r:nriy in	 ire

forefront of the drafters' tinirid. I tic rights to social set nrity, health care .inI

coilsuiner protection are couched in particularly broad ti'iillS. hhie extent

which mIte jurisprudence of re!cs ant provisions of the Enrope;mii Social Charter

arid the LCHR will influence the deselopincnts of the rii;hits contained wit Inc

this Chapter rcni.ims utrcertain

( : lri Five, ii ctls' rights. orphit again 11.1rc been loped to hi sigilili-

cart, nri'erl the criticisns that hare been made of lie existing concept oF

(iliceioii.) 0f the Gunnu I Incises it reul,tnirs Iiuutccl. The nlal ority of the

ruts in ( taller live arc irhie.idc conianrinl ss'iclriri biniliirg Coii;ninnity lass

F)jrcajve 2001110 y rC 1 2S \In y 21)01	 ri The hir.iI Rccut ruin I

in tic t\ruJ:nrotnc of FhnrJ Cottnnnry Nationals (031149/34 2$105/2001).
helen Ci :t tiler 11.
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the cuacosirip rights of Articles 17-22 TUG (wlii ' h, it is rude clear, apply

only to cltl7eiiS of the boon) and tire provisions concerning the right of access

50
Filially, in Chapter Six, the rights to justice bring us back to familiar tern-

I lore 5CC can lirid the t ight to a lair trial, tire right to a defence, the right

to 1 1 opoitbohilc the
right not to be rricd issue for the same

ollcnce. I lierugitts coromned in this Chapter are aIrcad a firmly established

part ol the lnserrrzitiranal Criminal justice systerri. The [ClIR covers such
rights is the right to fair trial ill considerable detail and the European

ConrrnissiOn anti Court on I luman Rights have built subsraritili urisprudence

on the subject over the last live decades.
Chapter Seven represents a Very important part of the Charter. It not only

provides tire lcvel of protection but also explains the scope of the Charter

ghts. According to Article 51(1):

The pros istlils of this Charter are addressed to the inl5tittiiioiir and bodies of the

Union ssiih due regard for the princi;'Ie of suirsidiarity and to (he Mcmhci States

oil1 ) sehien they ire irolemcntiig Union law, hey shall therefore respect the
rights, obserse the principles and promote the applrration therecif illaccordance

with their respective powers.

lit	 elation to the level and sj'irct 	 of protection it is reassuring that the

Cliirtci arIripis	
wider :ord ahoernibracitig approach. Ihitis, according to

Article .$:

Noiliiii: iii this (fumier still fe as resirietili; or a.lvei ely affecting

likilliall tights arid fintidatorirtal frccchc' nnc as recognised, inn their rcsper live fields of

application, by Union lass arid iritcrmnatiotrai law and by imnrcniarionah agreements

nc which the Union, the Coln lilt] niry or all t he Meinrber States are part), including

nine European Coniveiit iii for tire Prn.,rrctiofl of I irininan Rrghit and lhnindanirental

Frcdoiiis, turd by the Meriif' rr States ctitiStiiiltlOtit.

1he question of the enforceability or otherwise of the Charter was a
particular srrbject of discussion. Given tire fact that tire Court of justice tisaiti-

toils a power to enforce htittsttn rights against Member States and In5titu6011s,

it might be thought that a noni . hrinding Charter would be iinpr3cticable-95

lhnsvever, -,I number of Member Stair's (nntahly, but tort excl(usivcly, the UK)

trhjectenl in tire Charter having atir Eminiditig staunis at all, despite the limited

scope of Article 5 1 . More fiunidainentul, however, was the concerts as to the

svnrlrOliC power svlricli a biiidiir g Charter would have as a part of a putative

[U courstittinuon arid is a clauiin to LU sirvcrcigistv. At the Nice Confctcncc,

\vliere correct Os of	 rational	 irtefc5t and political inonsc-tr:nduisg reigned

S I rrdnir.,, (	 \ l(iti,ltIIi 5,,d	 I. Id'.nid 'Ar, hIt (J,,mrrcr 01 tr,d.in,eiit	 161 Ills' l'm,h!nc

.01 f2000f 178 at t i 155.
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sr:en,a i >thit:g having tire poteitnril to dc tease the po\vcr of Mean 	 i

maws ws	 t iikdy to tiect wkh nd: success.

1 he Chat ter, tiicref 'jrc, remains purely dedarnurry and, in then:y at least,

<if purely political import. It was, however, drafted with tir:: idea in rittird that

it could, ti 50:10: point ill the future, heconie rn litig.' liiiiite:, le j ritc the

intCfltIOflS of the Member States, the existitig c topeteildi: of the Uiiitttt and of
the Lottrt of Justice IaiSCS the iss uliytiiat the provisisnis will have SuttiC

legal Impact. -1 hat possibility looked vcr' real when, it: his opi:tiont Al Case

17309 /I!CTU v. Sccref:ry of State for Ira/a arid Industry," Advoc,ttc-

General i)zzat:o made explicit reference to Article 31(2) of the Charter, which

states that workers have the riglo to vand annual heave. 1-4 further atgi.tril

that, while thi: Charter is not itself hiitdittg, the statement of existing rights

winht it constitutes catrilot he ignored in easeS concerned with the nature and

5 1 st a I'uiil,:tntcnntiI :u;ht elaborated ii titer, binding Cnntnintiniity liiusla-

ion, lii c.isrs such As the BLCI (I ease, selr-re the precise Scope and appinci-

un: of the ri f ;ltc is in dispute, the Charter is iittendeil to state as .1 srihsta;ntise

atat of rel::ennce. Ihic wide-riugiitg approach seas, Itiv,cvir ECcLted by the
art of Justice. in its decision of 26 June 2001, the C:tu:t:t referred only to

the 1989 Cottittt::iiity Charter of the Fuittluttetital Social Rights of \urkers,

and stated tit;tt tb: ritlit to paid attilt.il cave was 'a particrtlarl:r ititpnrt.ttlr

-'riueiple of Cartt;nir:iity social law' rathcr than, as iizznrii A-G had argued,

a Iin:nd,ittiernial ;ori.il gilt. -5 In a second ease dUliei ilIiif the initerpri anon Li

Pie ' 1orking lirac i)rcctivi', 111C S ante Aslvuet ' : Cennrra! sin 1 p;ested Iii it

gsihln: that Pt it Directive itself etild he challenged far in fAlO ng a Iuiida

nniefltal social right.' 5 It runty, however, he Significant that lie argued ili.it Sttdll

1 cl:allcn1;c would fail, and, Al tine light of the Court's chicisiout ill the gp	 I

"Sc, it is innitkely that such an argtiitietlt svonIrl succeed at present.
in role f [I,(_- Charter is likely to he extended. In ins ltu::uaii ogltrs juts

dictum, while Ilic Court of justice utu.i y cniutlulutc to el;uinii die 1 h: :o outsIt

[i.17;011111 Coll stit III itnal tr,tihtits fr cpncilne rights, tire Charter utay supersede

tire PCI-hR as We pritteipal pnu o f reference for decidnntg sslt.tt rights are to

he 1 rotcctcd, In this counext, the weakness of a no:i-bilidiIll Cit.:: ter can be

scctt. The Court nil (uctice tttauttalnls us right to
	 "&w urn luritti.ttt rights

ii	 cuiuioil .] c, n/ic yCCC h of	 ,i In	 Icr, 1, , 	Iii cNn1	 ,	 tic rm 1 OJt 1,1	 IC list 11019'

i/nc (:erv:rurillIi lid,1 ui 1./Ii.-'J 1 99 1	(I 1.515/ (f .:In5tn(c rune in si.mtCd n/)t or uhuilit

urn, k- 1	tic ,,ticu i',, 	 i - ill u,.,r;h'. 5 h.iur , utllI	 rd .1CC ilr.ililiiC '1rI'.tfl 	 .I., ii tar

n,..	 latin	 nrc	 a	 ic karl/v
lir ' r,/rtr'. Foter(,,'c't. Con	 r9I	 i..! iic.;tc (',;,on (/1/ .	1111 '.	 c ,nari	 1

Sian:' fur Tea,!:' anti i,uIu st rv, Cute C I 7 ;199, I'rnImriEI:i1y ISi,lirt. S I: t',,ouur /0)1.

R (rn tI' aj li/i .:ti.r:'[ 1/, n '.;.! air 'iv, (iii," n.i,,,,'cm;l, C,,en'.min,Sr1J'J n i( .,.1 Il-nt, CUmo

Sccrdt.tryi l f.5tJtc fir Te inC :1 iniiO'. (C (: . ln'99 7)011 1 C.1.I..R. 7.

' R. ft;::' it',: cii 0th ens v '1)/f me/t i',:r,e!s 0 'r ctS f a i l ,: 	 Case 0.' I Ill il(), Opinion tie I ivcrcd on

8 Mn 21./itt.
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grounds, rind will niake USC of the Charter in doing that, but it also maintains

the right to depart front the Charter if it so chooses. In a similar VC1O, while

the Charter can be referred to in the Context of the broader human rights

ritroensiori referred to --lbo%'C,lno 
it driCs not hind t he Union, which can either

trOiC rigits contained within the Ciiarrn-r or cnifonr rights lot contained

slier ciii.

Critical COTIII11CIIIS

lire non-bind i ng and unenforceable n;rtrirc of the Charter is one aSpCCt sehirir

has given rise to criticism. Weiler calls a iron binding Charter 'a symbol Of

European irrlpOrrniCe and refusal to take rights seriously.°°' The eXiStCtlCC of

a 1100 -bindingrig Charter does not add significantly to existing protection (apart,

Perhaps, from tlicc substa nt ive rights which arc rccogruscd within tire

Charter but riot svithirr tire ECI 11< and which triay be, used by tine Court of

.iustice in tire exercise Of its posVCr of review). It tony also be taken by critics
as yet another vacuous declaration of enumerated rights. \Vliile tire

(;onrvcrntiorn claimed that the CIm.'rrtcr was drafted in time hope that it would

become binding, ouch of it is drafted Ili grand, abstract amid general icr iris

Irhi c is particularly noticeable in tire solidarity provisions). Weller argues that

conririrttflcrit to human rights protectionsvithin the If) requires not yet
another Declaration of Fundamental Rights, hunt the chaboranoti of a hlrtrlrarr

rights policy, complete with 1 
Corrrnnnissroncr, a staff and a budget, which is

cotnirinitted to Searching out and facilitating thuc punisirnient of human rights

violations.
These criticisms have to be taken on board. The t uon-bindung nature of the

Charter suggests that it is intended to be no t hing more titan a statenictit of

principle, albeit the first statem ent of principle on human rights made by EU

Member States in that capacity. I having said dint, there arc tncvertltciCss posi-

tive featui es in the Charter. The breadth of the rights iii the document and the
inclusion of social and cc:ononric as well as civil arid political rights is to be

applauded. It is extremely encouraging to note the inclusion of a iwrnLrcr of
novel rights, which presumably have been incorporated as a response to new
challenges from globahsation and more technology. The Charter also covets

some of the more difficult areas. The inclusion of, for example, a right to asy-

luin is also prntrnituaily helpful. I loscever, a rmmrtmrber of nettles have 11(11 been

grasped, amid some significant i . inmnissions have airc.icly becil ;nlluided to.

00 Indeed, cccii before the CImtrc was OUtCviIlV .1dpmcd by tine Convention, ins t°"°'°"
were referred to iii the report of the Three Wise Men' on the W's snncmioimr against Austria
Scptcnnhc r 2001).

J . \X'ci)cr, 'i)oer the European Uninin 'I rdv Need , (Ir,rter of itnglims' 0 fureuperil Low Journal

(2000) 90.
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It is to he hoped that the Court of Justice will take the opportunity to make

lull USC of the Charter within its exisinig jurisdiction. Nevertheless, the Iailtire

III the Member States to extend the scope of hisini;tn rights protection within,

nid by, the Eli is regrettable. \Vlietlicr the hope of the Con venti o n, that the

Charter will at sonic point in lie nor too distant future l 'ecouu binding, will

be realised rcniia;hs to he seen. The Ch at tcr  may yet prose cii he the first step

along the long road towards really mlfcctive human r;ghicspiotcction within

luii.g'i, oft may iciiiiin in inirrcdi:ig Iii	 iinitcly

iflE OSCE°1

The Organisation for
for Security and (10) periititiit iii Liii ()j)C (OSCE) is similar

in nature to the hitroperini j_Jnuiiii in the sense that hoth nitergovcriinieiltal

organisations, while not dcsigiit'il for promoting liunian rights per Sc, have

nevertheless become involved with the siiljc.t at the Enrapi:i leveL Thuic

are, however, signohicant differences between the OSCb. and bout ilic 1*) and

(Tiiiincil of Europe. Ile OSCE is not a legal body and, nnhike dic lU and the

(2onncil of Europe, its foundations hive not been haul on legally binding

treaties) 03 The principles that cincr i c from tIme OSC.E process are conminlit-

incurs as opposed to coal rights and ohl;g.ii;ons. Ilk nwain chit unlike

treaties We connnitnicnts e.uniut, ds such, be incorporated into donnestc

l:iw and ntaHoiiil courts an titihle to rc1y upon We prltieiplez l)espite die

ilisiuce of a Ieg;mllv hiiohiitg iriprite, tIn OS( I. lois been hghlv successful; it is

arguably the non-binding character of the rcgnie which eilcourti;Cd St.itcs

ochi the Ieuri:ier Sovue	 Miii 1	 accept the Iittil;unentil priic; j ilcs of tl;e

orga in isa I oil. ill I

The OSCE, which jhm to 1 January 1995 was known as the (1onfere,ie"

Ml tile Secutiy and Cooper.ttiiin in Enmope ((15(1k), represents the hugest

regional security or0autsatiirml in the \vonlib. It has 55 parneipatuig States from

Europe, Central Asia and North A;tiericat and is cngitpcd intcr aha in early

M2 R. Brett.) briton Rglir uiiud tire OSCE' it IIR() (1996) (6t; ltoI'crtiui aid 7.lerrWc, ibote

n. I • at pp. 179-1911, P. Sands mW P. Kkin, !)uuzue:r's Li:i' nf l,i!cr,iuit:u,ijl I,:coiuioiu,is, 5th edit

(Loridirn: Srscct and Macwelt) 21)01, po 199-21)1; V.iii Vrjk, We Final .\n oH lclsinki lists for

'rit-Luropian Sssteiit It N)/L (I )501 97; A. tilted (cl.), Front lie!	 ii to Sicru''': Basic

!)nin,,n,re,iU 0/I/iC J!e/i:hj /',ou-us (l)arnircciut Stininuuc Nupholf l'uul)olcrc i ll eoapnraiuiuii with

(c i:iirop.i trictunu:uit. Pure_lit) 1970	 nip (-sour.	 ion.

ltriit, ililiuc ii. 11l2_ 11 p. (71.

Prim LQ ^^ C , ( k 1 1 1 AC5 tin	 lint	 Ii	 )i)	 luLl unit Inc lirrotreli	 (ii : he I ictitiki I ^ial An

r.itlir Pi,uut rhn )1iCuii.liiuui.ul (uuuuui.iiii	 ui i.is it .uuol Iuluuic,iI 15i1;Iitc	 to a 1 ,01 t he 9o(ut tiuuliui

'crc rico .i	 tt and cshi.iu n_urine in t o (roe ut	 lion the stun' lurid 'vii lie basis for lie huuuiu.iui

H1lins groups that spring up in llic t .ISSIS jacif as usd1 as ill Ceuutral Furope. i %irticip.iting States

'u CrC iSle to reach .igrcciiicuu( ruin t hc I t:iuuuki Lii) Set rci 0C 1 ) lui-C.itise it it until.1 not 1 'C.1 legally

binding doeutrnicn. 1 lie pursuit of legal rigour inlay sunueti net be ccc tiieful to lie eunice of huiiiuuin

rights in practice nh_nit polinual coni 1 ou ' uuuuse. Ii:cit abuuve n. 012, at pp. 67(-677.
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warnings, the prevcntiOti of
conflicts arid rchabilitatiort after a conflict has

taken pl ice. '[he dcvclol5nlCnt of the Organisation can be broken down into

iSCO 
phases The first period corresponds roughly to 1973-1990 which

relli'ctcd i ensioii5 -- thrriui1 to	 rcircasiig dcicritc bctWCCfl the West and

L.Isiclil Iuiojx'- IIie second liast', 5111Cc 1990, has witnessed the breakclos ii

of the Sos nt Union and the \\arsaw Pact and considerable institutional desel-

opnicnt of tire organisation.
[lie initial dcvelipiuents of the orgailisat on are rooted in the Conference

on Securoy and Cooperatiotl in Flelsitiki. The Conference, which begin in

19 7 3 with 33 partiCipant States, irrcl ud ing t i l e United States and Canada, con-

cluded in 1975 with the adoption of the Helsinki Final Acc t and comprises

four parts often referred to as 'baskets'. 'Basket I' relates to questions con-

certrirrg security in Europe: Basket II' i sconcerned with economic issues;

'Basket Ill addresses Immanitarian and ottic r issues; arid 'ldaskct IV' deals

with the follow-up process alter the Confcnc'tice. - lire Final Act as such is not

a dociunent dcdicaicci to human rights, although 'basket 1' does contain

important  i eferences in human rights. Principle VII 'basket I' is entitled

'Respect for Irurtian rights and Iunrdaincntal freedoms, including freedom of

rhru:lnr, coticcieticC, religion or belief'. 'I'll'si 	 principle represents a cotlitnht-

mcmii l ' s the particmpaiinlg States iii iespeui liriuian rights, rvhicli include

doll) ofol religion without clnsnntro:isis In rare, sex, language etn. I'm ic;pl VII

also runitaius an 	 that the pier ip.uuiy Sines

nih prrlmnrotc and cnei)ur;n)'e tire effective cxcicicc of civil, political, cLonooliC,
susial, cultural amid other rights and frccdoiiis all of winch derive from time inherent

ren iro and arc essential for his free and lull devclopnemrmit.
l;pniirv of the humant'

According to l'riirciple \T111, participati rig States are committed co respect-

ing equal rights ol peoples arid their right to sell . determmninanon. 'Basker Ill',

entitled 'Cooperation ill humanitarian and other fields', is of contsidcratdc

relevance. m07 It cotisiders sudi issues as rcomnuicatiori of farrrilmes iOt and mar-

riages hetsvec- mr citizens of different St:rtes , i09 travel for pet sonal arid profes-

sional reasons,1	 transfronnier imrlrjrmariorit It and flows and cooperation in

n,c,ncc and S,cioimv 511d Coo1cr,nFrofl i ll Fur ope I ii.') Ao (I tclsinr Accord) 1 Arrenu.

	

97S, Ii 1[,N) (1973) 1292 tire a 5 rccrmicrnt is o)ierr meicried ii, n, tIre F Iclsrrrkr Acrrrrd	 Sec

)i,rsci))(1976) A 111.242; A. Bh,cdarld P Van Vrjk (crl9, I.ss,rvi u'r	 raii Rig/rem or i/ri' 11cIniLi

Pricers (i)ordcce)r 	 /-I.rrriirrrc Nr 1 LroIf I'rjh ' Irs)nersl 19S5; 1. tinrcmgeiiilol, 'The P.5CC Rr)us

Si irvin' 2	 (,ernrCr P.rstL,rgUnrr Jorrnn.r! of Jnnirro,ntniirn.r! (mr ,nns/ )co,r0nrrrs 
(1991-19921 333.

Ii Hi;'Le VII
li.ssct Ill. Err ihic mcr see I. (Li orcrrlrc(ed.), (L.rrr	 /.icnnnnr,,n(r cur Prior,;" Pn,/fli. 3i 	 cd:i

10X ford . LCnieirdOiI l'icss) 1992, p '128-417.
I'.r ía ) il_i).

'n r.r tic).
I'_-ii .1

liii 2i.mi-)c).
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culture a n d education.' 12 The I lelsiriki Conference was followed by a niiiiibcr

of follow-up ntcrgovcrinnclltal Conferences. Von were held if Belgrade

(1917 -78),° Madrid (19SO--l9S3),° Vienna (19$6---l9h)°9 and I lcl;inki

(1 99 7_)l IiS

lIe sccoiid, morc vil)i:iiit phase began With tile (ii;.lc:StolI iii the Viciiii.i

II;CtinII of the CSCI: cotticretice. ihc Vienna i\lectnip, ssliich had :;tarti;cl ill

November 1986 cottclmi'ied in January 1989. [Ile (.unclimiliiig Document of
the Vienna ?vlceting represents a considerable advance on lisitnan rights issues.

Sitcli developments can be sc-rti in the light of Cisitig tensions hictweeii rime

western and eastern hiiro 1' :.mn States and a ivilh1i 39 icss to address rue subject

01 i ll.11nan rights within the Conimiunimist rt'gitnes.

1 lie DOilClL i u li rml; l)ocwncimt deals with a r.irige 0f issues iticitidnig .ccuirtty,

culture, trade, editiatittim and rise enviromilci Ill. In relation to lititn:iit rights,

the participititig St.ites agree to provide elfccttre exercise ci (mcltn,Iim tights

guaralitees and to cst,mlil;chm provisions for cflcctive reniedies. I he Cuiic.hiiding

l)ocuitnent ;ilso aims to protect the freedom of ielimon, Iicedomn of itosctmmciit

.mnd the rights of national mmiormtics. 'lie Vienna Mecrii i i; addud a siiim;fiaimt

ciitnemisioii to the hmtirnami rigitt.s piotcerliami. It provided for ci four-stage

;114tictoritt;t pri,ccs, tear which it considers ,1tn-snotis rei;mtoig to the hriui.mn

liutm;nsioim ' . 'I lie four-stage ntotiltoi tog procedure is initiated by all exchaimgt

1	 nfortii,itioiu sin tnattrrs relating to imiiiit;iii rights ilucu;glm diploittatic

iwo-I;	 1 lie sevitid si.il;c ;s cnnducmrd Lv hiidi;i 0 ':I.It'r,lI itcctn,ns with

cither p.irttcip.irtilg htitms and riqmiCstiit/t titem Iii cxciiaitge	 nC9fll l tiS iw

itticino rights. Ill 111C third stage, any State mti.i 	 b tig relevact rases ti the

.ittenr1011 of otlicr P.,. 1 (ii, 	 States. lii the html sragl: p,;itieip.itiiSP S(,c.

tiiV lto,mcim tIme reics ant issucs at the Cotikrencc of I loiii,ui l)it:ieimsion as	 It

is it the CSCP Iiillosc'-iip iiieetimgs.

clii mci itnprovcttir'i;i	 D; it in the sub;i,miit vt r.c;r;;i;it liii of 1 lit/i is 0101

procciltirits to insplettmtiii these rights) smrc tia r.ikc place in sn1sec1itctm1

DocimitmeIts, in particulir die Copcnhigrit D0ci:rttcntd 7 Wit hill the

l.)ciinient, panicoa t ing States show a rattle of cumntuitimsents which include

0 Paris 3 irrd 'I.
CIIIIICIrICC on Sccirity and Co,,pconlcrii Ill t.tJ0''C Co:tc:!ccrIrrlg t)ocnhulcclt (ci the

Ileriche Meemicig in	 c lhh c l \c- ill) to the CoimIcce,ic:r 9 M,,r.Ic 1 9 , 1. ltcpc cicr ci I! II M 1975) .t 11.

5	 oil cc	 mcmv Ind' Cccc1,eriric,ci ill I ,crr1c Lccrcircchcng ti,rccrrcr'cci cl the Midrid

:ouuui Nlcrocr; 9 S1trcIr I 957. Rcgciicicd 22 1 1 Ni l 195th 13"S.

s	 O	 d (Of I J)CTATI O D in Lii ri'7c'. (_ccrchicdcicit i)cr0lcicnt 	 ttie V

Mcccci;t I) J.iIlli.i(V I 999 ltt1irirmtcd 28 liNt.	 1989)53 1.
Ii See Coicicrccmc.c on Scurcmy and (ooper;cmicccm in Lccrcc'c: LScd.,r.cc' ci .1 Dcc cures Ircrcc

ttrtscccki Sic,ccciiii, ID July 1992. Rrprcntcd 31 I.L.NI. 19921 1395.

Sec t)ccoi,cccccr of the Ccpr'rhci5;ri Meeting of hr Conference on tie I Icccc.ccc Dicr.nsiori of

the Cocmlurccicc for Security accd Cicoperaric'mi in Eccrcc. Actc 1 itcd by the L'.SCE at Copccrhia,:cci

29 Iltnc 1990. ttcprhitcd 29I.L.M. 19901 1309.
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ri-cpcct for the rule of law, justice and democracy) 	 There is an affirmation

of fundamental rights and freedoms, freedom of expressiOn, 1 right to asso-

cisltion , 120 right of everyone to leave toy country 
1 21 and the right to peacefully

enjoy his property) 11 A number of civil and Political rnthts (for cxamplc, the

prohibition of torture and capital I ' ll is!itticnt) are also reaffirmed. The

Copcnhagcn Document shows a particular interest in the position of national

unnnritics. Although the docuiticist is reluctant to define minori
t ies it never-

theless cmnphasiscs linguistic, cultural and religious righ(s. In relation to imple-

mentation, the Copenhagen IL)ocninc'it t ightens up the mecha nismn by

providing specific deadlines within which participating States arc to act. In

addition the participating States:

Examined tactical proposals for new measures a med at imprusitig the iiplc-

rilelitation of the cointnitincllts relating to the Ioiinait diiurtisiii of the CSCL. In
tins mcgard, they considered proposals related to the sending of observers to exaiti -

inc Situa lions and specific caw, the a ppoi st men I 
of rapport curS to 10 est gate and

suggest a ppropriate solutions	 123

A number of these proposals (such as the provisions for on-site investigations

by iimdcpendetit experts) have been giVCil effect, 	
1 he use of independent

experts was the first step towards iisvnlvetiteilt of what was prrviO'.iSIY :1 puLel

iiiteriovertinteiltal procedure. Ilie procedure was 1okcd by the United

Kitigtlotn on behalf of the "12" European Conununity Stilts and the lJnmtcd

tatcS in support of nlvCStigatitl)t attacks on niiariucd ci' Ilitris in Croatia usnil

Rosnia and has also been used b y several eastern l
lI r pcan . Statcs . 1S Other

procedures Inca 	 a]so 
been introduced such as the biennial rcvtcsv meeting with

the authority to drasv attention to violations of liumitan rights.
Ilue Copenhagen Docuitnetut was followed by the Pjris Chat ter for a New

Europe (the Paris Charter) in 1990) 26 If, adoption of the Char Icr Was also

accompanied bra number of ins t itutional and structural chattgcs. The NO

Charter has led to the creation of the posts of Secrct,u y General and the I light

Coninsissiotier for National Minorities. It also set tip a schedule of mncctings

which have led to further developments in the field of hsiinaii rights. In

'	 5cr I(102g5.1).
19 Sec tt(9.tl.

Im Sec 1(5.3).

See Il(5.h.

we II
15,cu:oein p.lr.0 11.

See Coimfcrescc on Security and c:,oçverailu a Iniope: tSot 'nnr1ii of ili	 loteow Mcco:g

oii mite 110111,11% Dimension, Emphasizing ttrcpecm (or I ttirrt;in Rights, Pluralistic Drniocracy, time

Rule oft aw, and l'roccdurra for Fact-Finihrug, 3 October 1991 reprinted 30 ILM 09910670).
15 Sec Brett, above ii. 102, at p. 682.
' Sec Conicrcncc on Security and Cooperation in Europe adopted it Park, 21 November 

1990-

Reprinted 30 lt.M (1991(190.
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uhseqncnt 'cais nether nstilutt()ilal and p
t 'OCCdtit.il dcvclolnnciit s have

taken place. ] lie Office for Dcinocrati 	
lii	 tilt iis of 1111111.111 Rights

civen the itiandite

(01)11 II I,) . cstililis}icd iiiitially to monitor cli tit 

to	 ittforii'a:iori on the 111 1111 	 if I	 m	 iii rihi'. vttlnmi tin'

pai licipatiti( States. 01)11 IR also tlo1lt1tait	
a list of experts wli1 can he toed

fir i nediattoli, 1. t-indii'g	
Air nidmvoand coiieillatiI inc poses. ivaligronp

1 i t inplaintts MCLhankm his SO 
be" 11 initiated t hrough the contaCt point in

tlw 01)11 IR for ISSIICS toicurnitig, for example the Rnina or the Sirot.

"I tic 
fourth follow-tip meeting was hcld in 1992 in I ikniLi, in a politRally

tr,oislormtied ens ronmiie'ilt' Else break-up 
of lie Soviet Union and the Civil war

iii	
ugosl vi i had rood iricre.lSi p. colOniS not 

0111)' over Sitli E ISSue'S but

.1 on thin hnnnatu riIiIs front. llicsc 
55101 were 5 dd1esed in time cutneltolnig

I 0cetttiCit	 In this 1 ' 	m i r i ruitronu r Y	 iI	
rnprong!"!',')[Sate pica a distinct

ogttirI'n	 and the scope of t iotnestiu' ii r i sdictioti Fuutther ceirt,nleil in so lam

X. 
the piotectiolt of lununact migltt is concerne

d. 'I lie I icl5cctki I')urcucient also

)mht'd the	 5t	 (

	

ii 11 iglu	 YotruiiiiSSifh1	 cm Nit iouuul \1uunritic

5i.b	

o h the

jiiLlV 0 h )
cciisi' of l'ri:ipilig prCSSilre on States to ininri

v e their ntdmvidn,iI

i 

and ollwtive group rights record. t
	As we have ailed) noted ii the hegin-

tiny, of 1995 hr	 u,rrIerun', in the' liHit of it', a l
i iesr'rrurnt. i clourirl itself

)1)ccuiih'cr

h-c re'rrgutised	 5 ii	 (1uir,itiiitio:i	 Silsecni'iit 'nmiittit	
iii Lisheun 

1996) and Isranluti (Nitvunulnr 1999) liase led to the .
i doptcnil of I )r'Ja.itiiiii'.

11th 
(hatters on the Seciumily in l'nrnj'e.

I Imtcnan riithlls jns'oivetneit
thrOUrll VISItS

As	 initial rig	
blm' tralic-

hts s i ott'Ctioti SV,i', lint	 .it 11 5i'd as a	 m)'

	

ii	 it

noted .ilto'.'c,	

func-

tion of tire work of thin (ACE 'ilte past decide his siren a reitiarka

format i on
  

ill the role of the orgaisisatiolt. In this regard a mciindrcr of piociclureS

hi,ise hce.1d)' bectt meleurcd to, although sirne ciirchi,ittflS need a Iorthicr

vey. 'I ' lcsc i nclude the shioii and long-term	
visits. lit reljtioci to the short-

I'ttl i5itS, die OS("" sends t [itiSsloti to a eonntty to cotidiuct a Survey and to
le
report ht.icl< to the ()SCE.I.otig-toruli visits are 

11 1tnded to monitor the hioniin

t ipits situation ill a (olutittY Over a11crwd of tim. 1 hose visits ate onduicteti

I',' it wind eight iuudivideuak notmitnamed ms mime ()SCI, and the visit 
lasts for up

to six rtnimmlhtS- A 1mmther of iiliSSiOti hate heen condecemu d including threw' ill

(corgi.t, Fstontc. yloldova, I stvia, laikmstait, Hhrr.iint' and CliecttnY.l.

	

117 Sec ('5(1 I IkiAc Dccistrmco 3	 t.t ..M P992)	 3	 A. nc 7.ita., 'lire IintrriItliiII.il 	 nOt'

i'opIet aimd	 rair)es' ill C Prittiammo, R. [defer a ' ) N), 7,cer	 P	 I'ro;(o

Protetri a of

	

,i,n! MoioriOci i' lit'	 mit tarn (L),icrliee}'	 tmrtittis N)iltDN l'irffiiftcrs) 
l9fl, 253-257 .r

257; A. B)i'ed, t he OSCF	 it I the [Ssmir ri	 .it.iri.iI 5orithi' ri A. Phillips arid A. Itrs.o

(ens), t),niteritll 51,e,ritV lr 1 1'rc (iirikiitn\)nii. I	 ml. Ai	 Ahaderili Ucimicrity tnstrtinir' [or

	

R))tmc Nl i inmmmmf Ifm1dmr s (;o,mr lImitruri.t	 itch) 1995, 21'



Luroe and I-iuinjn R,y/,ts	 201

High Commissioner for National Minorities

One of the most complex problems confronting the CSCE was the subject of

minority rights, particularly within Central and Eastern Europe- The difficul-

ties in ;iddrcssing thc issue of group rights are dealt with in subsequent cha

ters. Suffice it to note that within thc United Nanotis and European humani

rights system collective group tights are accorded only very limited recogni-

tion. The disintegration of the Soviet Union, and the escalation of civil wars

in many parts of cent ra] :01(1 e;lSterfl Luiropc, reinvigorated the subject. In

order to deal win h the sitima (ion in 1992, the CSCE established the High

Conimissioticr for National Minorities (1 ICNM). The primary responsibility

of the I ICNM is conflict prevention. The I ICNM is a person of eminent
international personality ... from whom an impartial performance of the

function may be expected'. 125 The I ICNM is appointed for a three-year term

which is renewable once. 129 Since his appointment, the I IC.NM has done a

comntcnd.ihle task not only in attempting to resolve disputes but has also hecn

instrumental in casing ethnic, racial and religious tensions in many paits of

central and casteril Europe. With the involvement of American and British

forces in Afghanistan, and highly volatile situation developing iii States

bordering Afghanistan, it would appear that the I ICNM's role may wchl

remain critical in the near future.

CONG LI.) S IONS

[hi; chapter has mutalysed the poiton Of three dmllcmcuit institutions, all oper-

ating in tIme field of luiutm,imi rights. The cotinparlsons between the work of the

ESC and the FU produce intercstintg results. Since its es t ahli.slttoent, lie [SC

has been operatiotlull with an insufficiently effective system of implcnientalioil.

15% ............... 1' 	hcen rut forwa RI no make the system more ci feetis e.

] :ift , to establish a European Court of Social K;r,: 	 :nlongsiutular lines to

European Court of I hunnian Rights) and, second, to add tile rights of the [SC

in the form of an additional protocol to the [dIR. Both these proposals h;te

failed to command serious consideration by the Council of Europe. Ot ci the
years some positive developments have taken place to improve the itiipleinci-

ration mechatnstn of the [SC through the introduction of a collectise cot'-

plants proceilti ne. I Iowevcr, judging from the record of the past fort' eao,

it rentains clear that touch icemis to he done. A more serious threat to the [SC
is that it remains undervalued antd largely unukttosvn even among European

lansers. Bvw av 01 colorist to the LS( T, the EU eprescults .1 well est,nhl:lncd

Mid effective orgamnisatioui. I lie growth and expaiisioti oF time sphue of the

OS	 e tcIsiuk i Stittiur. July 1992 above ii. 127 IlIcivuit) Decision S.
129 Ibid. Dccisiuuim 9.
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Utiotit in ilcas aIfciing ecoitoiniC, social and cttliurtl rights is making 	 dif.

ftcnit to silst;out a largely bcotgn human rights treaty such as the ],SC.

-
1 he dtvclopiiclit of the OSCI. louis a purely StCnI lt) oifliSJlIOul in an

ci1:lt y \y Iii, Ii IS ;ucdvly engaged in lie tituiflol on and p°	 non of ltuuni,uiu

i n;his lie; In lie svh:oied. 1 lie OCI hia	 set tip a nunnhcr of ill -a it tt;toi.

wlut Ii hive, ill u short tine prosed their worth. A key insiitntinui is the

I [CNM who has	
draiscd inilor secniity cOOictflS and has engaged in ispute

i snl.Iti)a and l ti ghiltghtcd major prohlettis Iaccd h
) . tuinlohity totups of the

rutniun. Given recent political events at the 11110 of the century, the I l'l will

Cuullljilfle to have au	
itiportant role. .1 lie lawlessness in sonic of the tet titorics

of 
eastern Lnropc provides a safe-haven for terrorist organisuliotis to operate

1mm; ill 	 tweulty-uiet ceuitiiiy, the I ICNM as well as the ()hC will huase to

euuntrotit the issne of tcrroiisnl directly.'
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