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INTRODUCTIONON

I lie oiitiris o  Amer I ciii tJ;rity and a	 c;nertl tow.rid, I	 tanrtsr art in>1

liberit notions dic hack w tIre ninctecrnh ccntnrv. ' One of the earliest

attempts to forge tier-State cooperation was thronpli (tiC cst;iblishtttent of

the !iitcrnatioitat Union of American Republics in 1890. American  u ii ty 111d

already been manifested b y ilic proclail)a [bit of the so-called Monroe

Doctrine, preventing lily ntcfVettii011 from Fnropc its the affairs of the

A uiericas. 3 Ihese expressions of I\inerlca n unity were once more exhibited

Sec 1)3 1 turk arid S. lii irrgstoiie (C I 
Is), The inicr-A,,ieii(ai't Ssstc,r ri/ III, man  Rights (Oxford:

0.) len ion Press) 1998; C NI cdi ci Q u rogri , The Ilaitle of 11 .. ,,7zn Rights: (rOss. S> sic":.> ire

ViOlatrons and the In icr-A ,ncrican System Dordrecht: M art in us Ni j ho 11 Publishers) I VS S

I.	 iNiCiiilI.tt, The lirterAnicrican Svsrcni for the Protection of 1-lutitan Rights' iii T.'slcron

(ud ), I innzi:: Ruins it: l,,tc,,iational	 I 	 md Policy Issues Osford; Clircirdors Pr >:>)

1981, pp 43.)-;93i A.1 1. Robertson in,1 J.G. Nierrihls, )l:mr.;n R,	 v;it the World: An

IntrOi>,, tn,: in the 8ti',i y of 1,,tT,:;tn"n t/ rT( ' tei (1,1 ( '1 1 Iiiiii>i#i R,I.t,, 4th edit (NI.: iJ,cctri

NI iiictic'tcr hniicr;ity I'rcc) 199(,, ''. 197-23/, S. [)au,hsov,
Opcn Lisirtuits Press) 199, pp. 1/5-8; 1. lluncocinhiiI, The i\dv,srv l'r:ct,ic of tb: I,(er

At::cricarr I iou:: RInlits (:5,11	 :9 AJIL (1)85) I; '1' Bircrgcethi( and I). 	 ),clt>ii, J',r,t,cO',V

thou1': NçC> inn h. ,5,',ricu': (fu,> mi! ,\[,tt , oi.ih, 4th rd r n	 K>hI, Ani:'nn"n	 Va.. USA:

N.P. brine') 189; IL. I 	 is:, 'the iurI::Lor> of tine hnrtcr-:\,nrccisa:i (fouri of I [u:nn;rrt Rictus:

Rthrci:,ns of Present and Former Juices' ti I1R() (1992) Ill; I). Sh:Iroit. [tic Juris1iiiuIeticC

of the Iit:erAricric;irn (onO of I [titer:: lights ' 10 .UJl(.)' ((994) 3

Roberson and Nlercills, above n. 1, at P . 197.
[hi,) P. 197. 203



201	 jr:or.I/ J'ro(,'(jn't <1 ! fw,r.t,i I,,,'fos

IvUll the 5 Irhishitii'U of die PjwAnwiwan Uitioii at the cod to ihr

CCIrtII CCIII III	 I Iorvevt'I. It \V35 1( IIIC citil Of tltc Set 	 td \VeirId \\'.ir	 11,11sit',t

tti.ut1 sIq)N wvt' 11101,1 .We'ii ill 50 (ii as the promotion aH ':rtCtlrOIi 0!

13111,111	 tirç)il'.	 55.1"	 ,,i	 'FUel).	 At	 the	 rihoh	 IrntrI0I1.tl	 (iI) f:'lcfl'

.\I'i,'rlJli St.it:' 	 ill lP',';.. ('.ohotiihi.i {19 t S) I: 5.15	 I...h lo U 'h.ftt (I

I'.t'i Aiirr'ii' nli (hoot' 	 iih the ()rpaols3tIOtlco A tri'iell Sr.,rv	 .A.S.)

I Ir	 ( .A.S. is a hody co:tlpar;WlC to the (.otllicll of I.11rOj'L ill icr : i	 If IS

1I1',11111110113h work for the proltlo(i{'ll and protCCtIOfl of Ittuti.'n ri'.I:r 	
in the'

tie	 is.

1 tie COIIStItl(tIOflhI tC\15 of tin' (3.ASa re ri'lit'(tl'd thl03,il ni' .oi.r.' of

this 1I I1'5dCS the Charter usd1 as'atttcttde'd by its 10111 pHIUCOIS

Airt's (1 967h z' Caitapefla IlL' Iioh;is (1935) \V,ishiiripli>11 (I')92) and

l.:1.I)rlta	 '19	 ),9 Iordicr S1llSt3Ilt1,itl0 t 	ii tb' Iirittiaii rilits held is
(1 

iv he' Aurjci'c.in I)','dI,,,nnio3 Of tire I 	 ,h1ts	 rrl I)lRieS (ii MIII )o5
	 the

A:n"uid3It	 CotI\CtltI'lIl	 oil	 1U111,111	 P1	 ihts	 I 969,	 tile	 htitco:\tiicuic,ltt

( . :rvetItiOtt to I'rCVCtt (ii,! P1101511 1010111' ( I')XS), t ' tltr' AdehitirIl,ul 1'i()tU0i

ti the Artierid311	 I11lC('iIt'0 (lii 1IIOhl.I11 Ru*ts III dIR' Arc,i of 1cor:{rtliiv,

i,,! ,IIIII ('ultoral Ris'hrs (Pitt of San S.iIs'ibol) (1933)
, 11 IIIC I'tiitsrcot to

Ai',,lis}t	 tire	 1)e,itli	 I'erI.1hi	 (19 1 10), 11 	the	 Irite,.AirteliC,10	 (ottvCIttIlltt	 Oil

.\,.., ko.	 111' 'I',, I ii) 5.,	 iC ( .1,1,1cc il	 lit O.A.S. ),I	 n,iriIit)t'i) .Si,siJ 1	 1'..

I '., lice 13 iH'r 1)51. Jo, Iit'p.IIC' ) co 33! tM. (10194) 981.

or 0,i' 01.1	 1 1,110 0' c,'e ( Ii.I)'Iur I,.

,)1 )J,D . 1 5 HAS I S 1.\ ICIOCI 110(1 urIC 77 I cbri.iD 1970). '1hi ISO"!

!c liter Aui'ct. Ii I ,iliiilOS'"I 'Il II0.i R55tc	 s an own of tEe () A S (Air,.k .5 1)

C) A S. hilt Sriics Ni (( 2$ I f.M .527 (1111cR) 010 f,occ 16 NivctiiEcr, 190).

II Re' Q1.A I)oc*ilc1I' S Ott	 .,lc 0I.A/Scr.iV2 ,\dd.3 (sI:PF) 33 ELM. 1005 (erleIrl III')

1',ctc 2$ 5e1cirIliCr 199 7F

I I 
Ri. (IIA I),,.t,r'c1I'' Ott'. iii's ol;A/sc.,v2 AMA (SI.)')) 3)1.1 NI. 1009 

1r, ,' 29 J.iriii.1IV I 99((.
I, Rcsr ' I'tiiIr XXX, tori) 1511 of 

iii' Lint), Ii'icr,,irio:r7) C on1cici' of Arircil.'': Sr n:'., li:"Ii,

30 NInth ,' Sin' 19 IS, 48. OI,VScr!t Vfl 1,7 ar 17 (1988).
Signed Nootilier 1969. Entered lilt:, ('tee IS Jill)	 1978. HA S I S	 (10	 Ret.

(II A/Sc' IJV/1 1.23, do 21. cc'. (1979). 9 I.L.NI. ) 1970) (,73.
I' 9r0,cr( 9 I)c(c,11h"r 1985. I.rIICICd	 111) forte 2$ 1c)'rinnl)	 1987, (SASS S	 ', (A

1,,,/Scr,I', A(;t,l,,c, 2023/83 rd.) (1986) "A6 SI, 25 II. 51 (1955) 319 S,.( I 
't,,ii'l.Oliifl IIrICUA,llcrIt,h11 CrlVclltI'mfl (0 'cc. cit and I'oni.(i hi (Cr1" 23 )1ri,:H7

	 J,,ninn.Jt

9 J,:'er,,,ov"ni) (to' ( 19S91 389 , S. 1),,v:ds,ni, On him	 Itr,,kd:i 11odic oi N):rd;. Pic

)teIo,l:'.ii	 ii) C,i,rri') of It ' rtrrrr inn	 )'	 I n,,	 I',,,'u,icl)l ('riir,ri' C

ofI'	 .\(jjj,oi,)	 ('coo.'i)	 I''	 Si'	 Anrrcrie.ii 	 (:,r,',cn:.rl	 r'	 I Iuiili	 lDg$iti	 III iii	 5cc I

Social and ()j),tui.iI I66hr, 'I'roioc,,I (if Sno 51)v,,,!i)F' HAS I S 1'' I 1959(,

CI,:rIciI	 ll,' force No,Ci11I'tr IS 1999, rc)tiIilCl ii,	 Oft D,,ttillli 111	 t3,,,II17	 ii I I,uo,inI
I

I&ihr in, the l,,te0AIuIcrii	 S.00III, UI A!Sci.l V.0.92. to.6 ci.) nI 67	 19921 29 I

1989! 156,
Protocol li, die Ar,ie, 1.111 (.,,ii,cI1 (III iirl (C,ieoi Ri 1;}'r. 0' AI'oiisl' the DCiI, r011'), (1 .'\.S 'IS

73	 t99i, r),n)'leI SWit l'i')7', 0(1 iiid ii liii 	 N'. tniiL"'lt I'crt,ii:liIiC t,l (mon Rht. mr I!,,
9',O), 2.') I 1.51 (1990) 110.

Inlet ,.\tocIItnrl Solo,'. OI.A1S'i I\'!iLX2 d,K.(, rd.) n 91I11 
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Forced Disappearance of Persons (1994) 15 and the lute r-Amcrican

Convent oil on the Prevention, Punishment and Eradication of Violence

against \Vonien (1994)16

Ihe hitcr-At'scrican System is rather d i stitictivc Iri>in other regional systems

in that its origins lie in two distinct though iriterielateil instruments. First,

there is the O.A.S. Charter systeni of human rights	 h ic	 i	 u, wh reles pon the

O.A.S. Charter and the America ii Declaration of the Rights and Duties of

Man. Sccondly, human rights protection is provided by the American

Convciition on I lurnan Rights to those States ritcinbers of the Q.A .S. which

have voluntarily become parties to Convention) I lie two institutional sys

tetns operate through an interrelated organ, time liiter-Anicricati Commission

oil 1-Inman Rights. In both instances, the In ter-American Commission is vested

with authority to receive communications from individuals and groups alleg-

ing violations of human rights contained within the American Declaration or

the American Convention on 1-lunian Rights-

TH E O.A.S. Cl LARTER SYSTEM AND THE' AMERICAN

1)FCI.ARATION 01 : THE' RIGHTS AND 1)IJFIES OF MAN

The O.A.S. icaregional Oiganisatton and comes within the aitibit of ,i

regionalOrgittisatimiri as provided in Article 52 of the United N.itiuiis Charter.

ihe O.A.S. (limiter ysfttn has siinil,irities with that of the UN Svsteni. 18 like

lie  UN Cha rrcr, the O,A.S. Cliai t er contains a tionibcr of references to human

or fundamental rights. According to Article 3(l) t I le AntcrRamm Stares prod aitil

the funilanicttal rights of the individual without distinction as to race, rlation

-	 alitv, recd or sex'. Article 17 of the Charter goes dn to provide:'

1:ach Stamc his lie ri)it to develop its culiura), political, uid ceononric life freely

and natsir,illy. In tins free development, the State shill respect the rights of Ilic

individual and the principles of uruvers.il morality.

The Char does not elaborate upon the meaning of the term rights of the

indivihmmal as used in Article .3(1) and 17. The task of expandnig on the mean-

ing of human rights was undertaken by a declaration, the American

Declaration of the Rights and Duties of N1,111, which was adopted at the s.une

Sncr(:d 9 l"11' . 199.4. tiered into force 18 March 1996.	 3 I.!. NI. 11591) I

ç.,0.d I)	 1911 I-,ncrcd liii	 1)1CC 1 N1,irch 19S .33 1.1

It	

(199-I)

ii IICCI1S to be rioted that ilicre Is no ))II)1.Ii))h)1 Iii O.A.S..\lc iilicr Snares 0 b<.oiiuuig pines

10 AC) itt. Out of Ilic 33 () AS. riicrriIrcns, Ii) Ii.,e not become p.utics ii) the (_ov'cniiOIi.

> Davidson, iI>uvc 11. I, at p . l7 also 5CC V. (;or.1/, `11W iOC).1CI)fl bvi"COi nbc Political

Actors of Elie 0./s. S., the CommissioninussIon ,i id t he Court' in D J . 11.1 Jamsr a rd S. Livingstone (e(1s),

ii. 1 pp . 173-211.



J egroor! Prot" I i,,i of I lurr ri it R ic)r te

time as the adoption of tire Charte1. 19 This I)cclir.ioo CoritaulS a variety of

i	 arid also provides a set Of drrtie tn tire tnrdividind to SOS miS. I lie (ol-

Slid CILitIIS tiC iirnrrairicd svrdrmrr the l)eclaratioil:

,\rtI ii
i\nro Ic II
i'S I I_IC III
Articic IV

Article 'S

ArriIc VI
Article XII
A tick VU!
Airiele IX
AoicIc X
Arrrrl' XI
Arnie XII
\rticIc XIII
Arocle XI\
Article X 
A rt Ic XVI
Attn IC XXII

!srtRle X\'!II
Article >SI>S

Article XX
An nick XXI
Arti( lc XXII

Article XXIII
Article XXIX
Article XXV
Atticle XXVI
Article XXVII
Article XXVIII
Article XXIX
Article XXX
Article XXXI
Art_Ie XXXII
Article XXXIII
Article XXXIV
Article XXXV
Article XXXVI

Right to life, Iibcr m y arid 1 rcrsori.rI se sir tv

Right to equality before liw
Right no religious Ircedorri arid wooIng
Right to freedom of irlvcstrgatioii. o;'uiui( t li, cxprISSInri aird

dissemination
Right to protc(trn of honour, fucrsottal rcpist,Ittrrrr and pitoire

arid Iaruily life
Right to a famil y ar i d to prOtcctloii thereof
Right to pri.rteCtiOfl for niotirers and eluildi en
Right to resideirre and rrrovcrilelut
Right to tIre irnuiolabrlrty of tire brine

lStglri to lie it % iolabilii y and trJiririlicOori ni corrcs,oridciivc

Ru!ir to 1 lie prescrvatlot) of health arid ii sscII -hernt

Ri!tlIr to rdrrcat It, 11

Right to the henelirs of culture
Rirhit to ivork arud to fair tcrrrorrcrarrwi
Right to leisurt tone an d to tIn rice thereof

Right to social security
Right to recognition of uridus;il rersonalrry and civil rights

Right to ii fair tnt1
Right to nationality
Right to vote and to participate in gnvcinmcttt

Right of asscitrhly
Right of association
Right to property
Rii;Int of 1ietirrori
Right of proteCtion fioni arb i trary arrest

Right to due process of law

Right of asylunli
Scope (if the rights of titan
Dirties tOsvar(hS 50rtCt
Dirties (civil ccl children iund Irarcons
Duly to receive nristructionl

I)rniy to vote
Duty to obey tire law
Duty to serve the coirnoiriiirty arid the nation
Duties with respect to social srcority arid welfare

Duty to Pay taxes

American 1)cdaratiori of the "9 
I ll s arid flutes ( ,f Man, O.A.S. Res XXX, adoprol by d- Nmnrrh

Inrrcriiarini,tI C,nulrrciiee of ArnieriSrI States (19-15), rernrmined ill haste fluierunnrernrs PCIt.1ining Ii'

I tunrarn Rghrs ins the InrrrrArrrericafl Svsrernr, OtSerI..VII1.82 d6 rot, 17 (1992).
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Article XXXVII Duty to work

Article XXIX	
Duty to refrain front political activities iii a foreign country.

and position of the I)ecla ration is comparable to UD
The role a HR.2° Both

the documents were drafted after the atrocities of the Second World War and

attempt to uphold liberal democratic traditions of fundamental human rights.

Among the signilicant differences is the list of duties for the individual

contained in the American Declaration. The American Declaration (like the

UDHR) was not intended to be legally binding. Like the UDHR, the legal

status of the American Declaration has been a matter of some debate.

Both the lnter. Amcricail Commission on I luman Rights and Inter-American

Court of I luunai Rights have treated the Declaration as being an au
thorita-

tive i nterpretation of the Charter and thus having a binding effect. The Court

in its Advisory Opinion No. 10 observed that: 
21

by means of all authoritative interpretation, the member States of the Organiltiot1
have signalled their agreement that tIme Declaration contains and defines the funda-
mental rights referred to in the Charter. Thus the Charter of time Ory,aniLatiOfl cannot
be interpreted and applied as far as human rights are concerned without reading its
norms, COnSiStCflt with the practice of the organs of the OAS, to the corresponding

provisions of the Declaration (amid th
at) for the member States of the Organi7atmoo,

eferred in the Charter.22
the Declaration is the text that dcncs the human rights r 

The Court its this opinion was inclined to take this VieW primarily because of

the recognised positioll of the Amucricami Dcclarattntl in the revised Statute of
ommission, which places the Declaration on a par withthe Inter-I\inericalt C 

AC}IR. 2
' At the same time, such an elevated status for the Declaration has

generated criticism from States which accepted the Declaration as a political

statement only rather than a legally binding instrument. The continuous
objections front these States also make it difficult to establish the view that the

Declaration represents regional cirstontal y law. 24

THE INTER-AMERICAN COMMISSION ON hUMAN RICH IS

Background: one Commission for the two systems

The j urisdiction of the Inter- American Commission on I- luruan R
I

extends to all O.A.S. member States. The Commission which was establshed

-	 Sec (b.1 1' te r
!,m(erCt,I(iO'i of the American DcImrnIuom of liFe Rights to! Duties of \5J Ic

Framework of A nick 6 1 of the Ar' ienican Cc,,iiCfltiOni on !tunmvr Rigbfs, Advisory Op3UO

OC.10159, July 14, 1989, Inter-Ant. Cm. I Lit. )Ser. A) No. 10 (1989).

21 Ibid. pant 45.
for the psi t poses of t tic Sm it site him rim it rights are n	 eod siood to he set (oh

23 Article Z provided 
in the American Declaration of the Rights smui Dutics of Man'.
24 For elaboration on customary law, see above Chapter 1.



203	 Regional I rot ccl tort ()f 	 ira ii	 i12/Jl5

ir 1959 
is a ,roduct not of a binding treaty agrCCI11C1 Irit of a iCSOlUtlOfl of

minister-,of forcin alfairs. 23 'lire CommisSiOn stat rcd its work in May 1960

Ili	 Urstianre Cd itS St3tltr winch sva adoptCd during tire samnc year. 26 'I ire

	

Statute, as otcd above, 0
n5demcd tic American lai,1t1	

as providing

a detailed expression to ito man iltS. Al
t hough nrandated since 1965

(with the addirirri1 ol a new Article 
9) to receiVe ann dea ssith individual

coil trio meat ons, tire C:tmnimnission concentrated on its advisory and

rcCOilLiiittitLtOIY roic. ihere remained a reluctance 
10 1005 C t owards the

consider,110h1 of i
rdividual applications and the justific,311011 presented was

tlirtt the CorrrnhisSiOIt'S sources :ifli i1IlUC	 Old be more effectively

an'
it ideritilying lrtmiiran rigirtS virlatLons, 

hOLl.fl( iCt'tLti(	 iii 

ti rcirber State of 
rn O.A.S, and comrniilCtiFlO WI -5ite fl\('SiiititIOttS leading to

sr it rv sr tid cs -
lot wsi'irl scars sfter its creation tire stasis trill positiol 

of the intri

Atro	 ,iil (rmrutirissiott rctiiairred i iirde.lr.	 lire S t ,rtutr	 of	 lie	 oirrtllISSiOir

iii'fdres it i' hr ',rittirrmiilt US	
.of tire O.A. S .It hrfomc rireant that the

St.iiritr' failed to	 iOVi	
tire Comrrirrrssiott svitlr any exact lcrl st,ittis. 'lire

roSiliOil	 iiied by he P,tictros Aires	 rittociml of 19(7	 ii aimerd-

ito',

 'PrinciPal
tb' O.A.S. (lr.irtct recogntsed tint' (di:riiirr55i	

as oirr' of the 

lii	 riS6 of tire	
tlirol.ighr which it aimed to 3riaili its purpo5t'5

dire revised ( :imr cnrmri	
urO cipear, 	 00 in 1970.

of
\Vithr tire It rtcr.Airrericau CorrIuisSiO:t becoiitiirg art iirstii(rtmolral organ 

theO.A.S. Charter, tire deirate '-it' die content of irumirtiti rigliis arid, itt partic-

tilar, tire value of the ADI ] R 1 sificd. 2
° It was also not dc,tr whether tin re

worild be two Coll r [Ili ssions in operation actering i :rdcpetrdentl)' for tire

O.A .S. Charter system and the Arrrcricatt C011%'""1011 
respectivclY. The

interAnit'ricittt C:n i
rrrnissioi'S new St attrte (witch entire into force in 

1 979,

frrhlo'ving the conning into operation of tire ACI IR) esrnlrincd the existence

Sec ICesrlirriir VIII of tire FiIrlr Mectirr iii Crrrslrlt 	
tort	 f	 1	 sers if t.,rcIC,ui Affairs, litiJi

At, Siuiiagil, ( Iik t?-1 3 )	 ,
tist 1959. O.A.S Oil 15c( (3}A!Scr 1/11.5 (1)(K 39, irlisit, 15cr

7) October. 959 am 10 I I
Si.rire <if tIre lurrrrA,'nt ui Coirrnri0ir or I hrrrrair I5rtlris. O.A S 

15cr 417 (IX-O/79i.

() A S	 rii Ri-c. OFAAc(I'/.A 0.2/Sri, Vol. 1	 Armort I5rrrfr if The Imer Airrers

(rrirrrrksit;r nit I limo' Ritjmis ()LA/Scr.I A/l 1.55 ) lie. 13 re v , 1 at 10 il9i1I, rcpriricd In I)as't

])mimrr'Criis I'eri.cei;t to Hut all ltir1lrts cm Ic l,ter.,\crtCtI in S stc1m. OLVScrI V/Il 3? (uK I.

rev.1 at 93 (19921	 iiiS.
2? 

• Crc, '1 ire limtct-Airrr rirr (,trrcrcriSSir or I Irmcccnr Isditi. 
it, ()t,i3it0 and

[sarriicrJtiO Il
 of I'm iirciri arrd / omrcrrcmiKairncrrc' mc I) -J. Rims and S I i' il/ittitIt 

(edri, ,rI'rc'c

ii. I, 65-1 11 at p.r.
Artic l e 52(2) O.A.'r. Clcirtr'r.

	

Article 1 Il of ihc t ciced Charter 1,toi riled tlm;ri 20 11rcr-Aflitiia	 (ocirCntiOt m r,mi licciri,cc

rrg)rts ticali &1`111"'1 
tIme Structure, circIi1Cl<' 

amid proc lure	 f	 It

an res i rouisible I
Comnrmrirsirir as sclI Jt hose of rrtlrcr org 	 r 

these flc.lmiCrr.
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of a single Commission to serve both the OAS Charter and the American

(;onvctitioii. 30 Article 1(2) of tire Comm i ssion's Statute provides:

For dic purposes of the present Stature, human rights are understood to be:

a) tite' rights set forth ill the American Convention nit 1 lrtrrtan Rights in relation

to the Stares parties thereto;

hi tire rights set forth in the American Dcci,tr;itiorr of the Rights and Ditties of

Mart ill rci,tttort to the oilier irrctrsbcr states.

This meant, first, that all nictutser States of O.A.S. not parties to ACI IR con-

tinned to he bound by standards of t ile Charter. Secondly, the ritechanisms

established by the Commission as a Charter institution were preserve(]. This

;ilso endowed a rather treaty-like status to the Anicricin. Declaration. The

Commission also has a specific mandate to oversee all human rights obliga-

tions undertaken by O.A.S. States.31

Structure and organisation of the Coinnrission

According to Article 34 of the ACHR, the (t)tflti3iSsi(iti comprises seven mcm-

hers who Ire nationals of the O.A.S. The members of the Commission titlist

he people with a 'hiit moral cha t actcr with rev ogtttsed cotrspcmencc in the field

of irrnir.ttt rights'." they serve ill their personal capacity for a period of four

ears and may be rc-cicctcd but ocr ottly one oec.tsnurt. Mciisbeis act its air

inrdcpernslcttt capacity ,ord trot as Stare rcprcscist.nrrves. 33 Although not a

requirement, most mctnbcrs have a ien;;tl background. The Coriinsrssiort

rrrt;rcsefltS all members of the 0. A.S., and is not confined to the State parties

of rite ACI IR.4

r Ictirbers of the Commission are elected by tire General Assembly of the

O.A.S. The procedure For the election of members of tire Commission requires

that st least six tiotstins prior to the cotispietioni of the terms of oi1rcrr of the

member, the Secretary General is required to request to each member of the

O.A.S. ill writing to proo_rse its list of candidates within 90 days. 35 Pacts

government may propose up to three candidates who may be nationals of

Sn.ttiinr ' 1 the jntr-Ariicri.tii Consirnccio:t nit I tnrtn.in Rrrhmc, O.A.S. Res. 147 )IX-0179),

0.5.5 011. Rec. 0E,-VScr.P/IX.O.2180. Vol. 1 at SS, Attritta( Report of the tnmer-American

(;011ir1isi,r1 1)11 ltliFll.iii Riihrs, 0L.VScr.I_JV/1 1.50 tioc. 13 ret. I tm 10 (19S0), reprtisrcd iii Iiitsie

IStoirneitri t'ert;iitratit to I Ittiivitt Ritriiic It the IritcrAiiittic.tii Ssststil, 0EA/ccr.I..v/1I.s. 3. tltsc.ii

I	 9 -" (1 1)92) . Sic R. N1iik. the Nctt Smartine o f the i,ien'.\r,ncrte.tir (_rtiunriIO4n,rl nit (iettt,nni

is!.] (IsIrt
3 \hIOl) 5.,n,,.,f(t	 f,ie,,r tl • •,( j1wo,zo g u/.q Litt 0\(lr,j: Oxford tjmriscrsnmy Prectl

1 999, P . 22.
.\rrkic 14 ACIIR; Art(eie 2(I) Statute of tire Conttnrrrti.'n.

' .\rt(eic 35 ACIIR; Armcie 21..) Statute of the Crtttit,iirsitnn.
4 Article 35 Ad ti..

ii ,-\rtrcic 4 of St,tttttu of the Cottstirttsn,,ri.



210	 Regional l'rotec(rorr o[) hurter, Rights

their own Stite Or any other rncmbc'r State. II rirtce names are pot forward

hen at lust one is required to be a non na r)rcsi.' 4 M rtii r ers arc then eicctcd

ccuut ballot, with candrthurcs ohtaurnig rho 11hr nnnslser ol votes

icing iicJ.rrcd electcd. -] he Cntrittiissiorr is sr 1 rported by a secretariak who-li

carries orO its day-to-day work. It pre l vims the working proc'.raiiimc mr each

sessiO:t and irlipiclinlits the (ta nm0	 Its cicCiOOIss. It also p1cpar p s the

It vt-ports and resolutions.

the Cotttttrissiors sessions arc Iteld geinr ally in \Vssiirmrgron, but may also be

held in any other State mcurihcr of the O.A.S. lie ordinary sessions are held

twice every year, each session lasting br three weeks; in the course of Inc

uridi;dnal eorii III tnriCatiOtiS are givers cnursidc111iori. 5 Iii addition the:e arc

a so one or two extraordinary sessions each year. l)nring the proceedings of

thu (:rurlmnissrnru oral hearings rice nmdwwd iii \'.hiChi r1ttcSCntat1Ou15 can hi-

itasde b ;tichividtrals and twos?' lie We and functions of the Conttnnssnotm

	

ac	 sctilicd jut Articles 41 of ACI IR whnteli provides that

II' trill ILiuleiRuur of (he (ururtnmssmnru shall ire in promote iesjlrsi for and detcursc

of hrriui ui rights. In the cxercisc of its uiraridatc, it shall have the fullos ag

ti;utctiorus and pO\Vrrs:

	

a)	 to drvcluip air aw.uncncss of hsrruiun rights j jjw l ,g the peoples of Auiicuic.n;

	

hr	 tnt onake	 ecorlrtluensl,utiotrs ti the 1uvcrmuuucruuc (if the tuirruriuci states isincri it

cuciodrrc sirdi aconur ridvis:nhn)e for [tic' 	 of progressive lucasuires in

Its rorr of htturnari rights within the franrewirk of their domestic lao and

,rrczitnrtiorral prcrcisioruc as will is rgupropr late measures to Ni the

ucervirtec of those rights;

c- f Or prepare such studies or reports as 0 considers advisable in the pet1uurrrranc

of itS (httrCS

	

ii	 tn ru-qutest tire gnverrnuiicurns niche miterrhner stats; to sul; r ply it with mniir;ttuturnui

or  the rticastumcs adn.r1rted by client nu utratiers of III urnrnuru rights;

e) to respond, tiutotugh clue General Sectetiriat of tire ()ugrirrsatiout of Aisrcriciur

States, to iitquities tirade iry b e rtieuuubc st.srcs cii rrratterS reluted to huntr.utt

rights and, cvitlnru the litruirs of its pcucsilnnlrties, or 1 uovide those states cc cii tire

in her cory set viecs tire> request;

f) to take rucriuti our petitiouts and rrtlur , r corrtttiurraaltuotrs prursuiruit to its tuurtirot -

by under tire provisions of Arricics 44 Oinmgh SI of Mrs Corrveurtron; and

to suhrrrit all annual report to tine (;sirii Awn n;ll 	 of the ()n;;.ruroatiotn of

A uterus au Stutes.

Article 3(2) u,l Statute of be Coruirrrissriuru.

Auricle 5 in) S t a t u t e of clue Commission.

	

C	 Crurra,	 I Ire luuuunr-Auurcriciit (:omrrrrssrunr oil	 {unrrr.uur Rrnlurs: Its Organisation and

}-x.uurriru.ttirulr of Pctitioils ,mnurl (:onruruucruuicarioruc' ru 1 ) 1. harris tunid S. 1_uvirrgstruute (ens), above

65-I IS at In 74

i-u Sireitura, ahrrvc Fr. 34 p M.



These are the functions which the Commission used to perform prior to the

ACI1R becoming effective. As is evident, these are of a promotional character
which includes making rccoii,incndations to member governments and
requesting information oil human rights issues. The Commission also has
the authority to prepare reports on the human rights situation in any State of
the O.A.S., and cart use information from individuals and NGOs to prepare
such reports. It submits annual reports to die O.A.S. General Assembly, which
includes resolutions on individual cascs, reports on various States and recoin-

niendations for progress iii human rights SitUatioilS. 4 ° Articles 44-7 relate to

those functions whhic apply specifically to the States parties to the ACI IR.

They focus on the individual and in t er-State complaints procedures.

-z

Complaints proccdure

The procedure for acting upon individual complaints from the O.A.S. Charter
system and ACI-IR systems can he found in different sources. In the case of the
O.A.S. Charter system the complaints procedure is provided by regulation

51-54 of the Commission's Regulations' 
I whereas the complaint procedures

Wider the ACE-ER are contained in Articles 44-55 of the Convention.

No twi t hstanding these sources the actual practice of the two bodies is similar,

though differences can he found in the post-admissibility stages. The differ-

ences result from the i list itutiunal s t ructuring of the two institutions. Wh
i
le in

the case of ACE ER, the Cominissiull has the option of t ransniitting cases to

rite Court, providing the relevant State his accepted the jurisdiction of the

Court , t2 10 such 1 xissibihttes exist iii the case of C. AS. Charter system. The

absence of -,I 
Court also means that the final decistons in the O.A.S. Charter

systems are macic by the Contritission. The Coinnussion, unlike the Court,
ca unOt dispense legally binding judgment. Secondly unlike the ACEIR system,

no obligations exist for the Cominissio il to secure a friendly settlement. 43

THE AMERICAN CONVFN1ION ON I ITIMAN RIGHTS (ACI-lR)

[lie AChIR, also known as the Pact of Sir' Jose, along with its protocols rep-

resents the second part of the in tcr_Auicrican huritan rights system. ACI iR

was adopted in 1969 and entered Into force ui 1978.  In 1988 an additional

protocol was colic tided i'XtCfl(hi rig r lie ra mige of rights it covered. In 1990, 

Ibid. p. 122.
1	 tcgI.uioiii ol dir t,iicr--\1	 (:r)iuiRi oil I Iuriiii1 ltighn. ri-prilircil	 ill	 iI,oic

l)c ,,nc'O Ii'ri2o;i'o ii i, ' .:,: N iNIltl Ut j /;t' loft rIO:, ri,i,Z SVOt-Oi, OEXSdr.tVi) I S	 Doe C'

ic y -u 103 ( 192).
¶1 Article 11 ACIIR.
41 l).r,-)cun, al'o C 0. I. r p.
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another prOtocol wa adopted t!i 
ich a i nied at the abolition of the deat

h

penalty. 1 here hive hecti several source," of inspiration for ACE ER, including

the lntertlatioiiat LoVcil,ltltS arid the bCE ER. Iii terms of the iunplcnitent,ition

teclijutisins, 5 i it tilaritics can be tr,uccil I tsveell the European (:ujtivcntioru and

its American cuuitttcrlsrltt. At the nine of i
t s ileeptiO. the ACE ER followed the

pattern of ECI ER, being i tiattaged liv a CointllusSi0it and Court. Howi icr,

whereas the Luitopcail (;o tli rnission was abolished attcr the I th Protocol

ctiiie in t o operation, the ACE ER Continues to rely U[On itS Commission and

Court. ' I -I le functions of the In t er-American ConinnssuOtl include admissibility

and .1 possible friendl y settlement. The. recnot tiiettdattonls of the Inter-

American 
Coiitnlis5ioni are conducted Suit iticrit hut are nor legally binding.

[hr (uictioits of the Court rite l.utgely of a j udicial dccusi,uinni.lk1t	 nature.

1 here are two processes of cornplaiuit ,ullosved hi the ( isu\Ciititl- first, there

i the contentious procedure, which tiluiss's hotlu mdi' iduals (arid other own

State actors) to i mistitirte 1irorcedings againSt a State parts to the Citrisentotu

tad arm j i tter-State coniplai its proccdnte. Second, iheie In tire j ,cssiluihuty of

tvnhitg the advisniy jurisdiction of the Court.

In the light of the iit lliieiicr of the comparable mntcrn,ltiottat and regional

Ittimnaim iiihtt5 in,ti iiiilcitt5, it 
is Ilot suirpzisiig that tuaitY of t(tt rmiutS Coil-

taitied in the Anicrktutl Convention overlap or relate s civ clucly to tlnice of

O ther rcgioml.11 and i nterti;ltiOital huiimitritt rights treaties 1 lie ACE ER COiit.Utls

t
r,uditiorial civil and political rights as see11 as eCOItOIluIC, soci,ul and cultural

ingits isLti sr t n:lrtrrti(s tan lie found wtthuiti the rndits COi1t.litICCl ru the

Convention, the international Covenants and the bCE ER, although there are a

nriiiuher of signilicailt di(ferences. 1 he AC! IR contain s a ntimhct of rights, riot

found ill either the International Covenants or rite ICE IR.blavitig said that,
the anticipation with which they wete rnsphcrncnted is more or less the saute

as in other in i tcrnatiottal covemlattts.
 The CCOilOtttK rights (Outlined ttt the

AC! ER are supplemented by the Protocol. It is interesting to tote that the diL

fctences ill implementation Inflow the pattern of lnrerumatiOtl,il Covenants and

the European I lortirsn Rights System. According in Article 1(1) of AC] 'R'

States parties are to 'respect rite rights and freednuns' and to 'ensure to all per

nrls S
ubject.to their jurisdiction [tic free and lull exercise Of those rights and

fir edot its ' . by C
ontrast, ArticleI of the Protocol provides that the States

Parties tribe apptopriate tltc3sli[es for the pitrpoSe Of achieving progressively

the full observance Of the rights recognised in the protocol.

The [oh lownig rights are contained in the Carts entuoli.

Ar tide 3	 Riu;lut in recognition helore tire l,isv

Article 4	 Right to life

Artisle 5	 Right to huuutuauuc tucatuturult

4' turd. pp. 136-137.
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Article 6
Article 7
Articic 8
Article 9
,\itide 10
Article 11
Article 12
Article 13
Arti IC 14

Article 15
Atncic 16
Article 17
Article 18
Article 19
Aiticic 20
AnnIe 21
Article 22
Article 23
Article 24
Article 25
At urIc 26

lrccdoitt from 5 lavery and servitude

f.igltt to liberty and security
Right to it Iittr trial
Ireedutti from rc t iioictivcly of the criminal law

Right to coiopcflsatioil

Right to privacy
Freedom of conscience and rd igi nit
l : rccdon of thought amid exprcssioit

Right to lCdy
Frecdomn of assenibly
Frccdoi it of a ssiiCi.itiOii
Freedom to marry and loitod a family

Right to a n;titic
Rights of the child
Fight to nationality

Right to property
Frccdotit of imtovc tic nt and residence
Right to p;ittiCip.tie it govcriiittCnt
Right to equal protection
F igli t to juridical protection
i-conoitiic, Social ,iiid cultural rightc

A NATX.S IS 01 Sli IISII\ NTI yE F l( IllS

Right to life, liberty, the prohibition of enforced d i sappearaitecs 00(1 totttic

Article 4 protects the (tindatticitrisl right to life; Article 4(1) provides thi.t

'Every p'oti has the right to have Ins life rcspcctcd'. The rcinatitdcr of lie

Article, jiosvevcr, raises a number f issues without provl(hitsi4 any dcfioitiu

st,iii'Tlueitt. It ttotcS tlmt the rir,hit to life 'shill be protected b y lasv, arid ill gcii-

eral front the inoinctit of comtct'ptioit The question as to whether abortion 
ic

a violation of [ l i e Ciimts'cntion has been considered by the Jntcr-Amneric,ut

Commission in a case arising from the US, which is not -.I party to the

(onvetit inn Alter ciritsideritty the trti',t11x préparaloircs of the A incricalt

Declaration, the CotninissiOl) cottcictchcd t hat abortion of a foctus did not lead

to a violmtiott of the Declaration. The Commission also held ohiter that the

term in gcticr;tl' is! owed .t (hiscfet ott to States to ulctcrttiinc the validity ot

their respi'vn\c abortion l,mws.iS
Atticle lhi, like Aiticic u( I) of ICCPR iyicc oil 15) prohibit 'arhsitiamy'

t.tkitig of liI.	 I lie	 iticr-AiicriC.iil Cioimt lts adopted a stiict appto.iclm,

cicfitting '.irliitr,try' to nse,ttt that any taking of life must trot be the result of a

Sec the Bu y Boy C.oc, Case No. 21-11 l Umicd Stites), Res. 23/SI, OEAJScr, IJV1II. 4, Doe.

9 icc. I, Oct. 16, 198 1. For cornhliciii.ury oil iIi care see D. Slichirn, 'Ahortiurit and the Right to

LIe it, thc Iriter-Anierkart Svumcirt: the C;icc of "Babe Boy"' 2 1 (RI.] I 1981) 309.



P ,r it irl 1', oni'c(tc,'J of I 1w, tact P

rTut i O rate toe of force lii' 	 Lii)1IC amhoritics. 45 itt liii' with the i:ci u<,

tlrc 1i,tCt Amer	 in ('our I 11.1s 
rn111, trred oil tftc exotctic'c of a rosthe and

U v r'	 lit'c,c' it: State putics.'° I.ihe d ic icc;i'i, At 
I I Jc 42) rcptcsciitv

fi:ts	 j.lCji cli'5t best :5	 iii	 ' ; i lrol	 i:l:St Ireto).	 it ;dlowv the	 catli

'itaLy fin' only the most scriuctis offcllccs, svrnhr the prohibicioll on rcttrtro-

slits lion of thi-, permit' ii Stiles w)'i:chi liasi alrcady aholr-,lred capital purushi-

merit rid the prohibition it its CXiCiiSIi' 0 10 COII1CS 10 which it CtttrCtttlV ifoCv

tot appl y. irforsr'd cl i sappean'aticcs have be'ti au i u: i Iortitiiate cc	

tell)[

 tC(tlt'

itt the hrkioty of lie States of Latin Aui,t'rica i ' he inteoArtteric111 instritrtiOfls

have ills IId the 'lieiioitietiofl of &'iiliirced ihisappearaurecs as iepiesctiluIl((

acts	 I' 0,1(0cc or eu tie),	 nhtiuiti,U5 or	 lcr.usfiity, p tt riiSlimetit 0! trt',tttnent-4'

Si:rriiarls', 1 ,rolrrtir(ed pe:i'.:rds of eictcntttr:i n i coirinstinivado, 5 ° rape,°	 ,rnin;

or	 du v	 iri:t so	 to sufIcrc'atr'*' nitrJ: hut iris and niouk t'\c'Cii

tiotis;'	
vc all been situctrlotectnent of n.ilisiitrttioti and St.o\.iti0ti	 it.s-

rOi sed .15 (01(11 e.
As already ttotul, the 0./tb, system ii rec,n:rirsriig the Si)tuilIiC.IIICC of atci-

ib, s'irr(l y rrluiir( and itirtisfung all lot its of tort it e adopted a regional

CuiVCuili)ti	 ti 1 1W.)' Arm It , I of tire Convtitti'n deIincs torture as follows:

f-, die purposes ol tk	 u:rtiou, torture sh.111 he nr:dcrstaod to he any act

rrlicIitiiii.tllrr lintel suf i e t ehy	 lrysic.d or	 nutria) f-all	 ii struft'nttg I:. inflicted

ripe csors for ' irises	 1 cilmill.Al ints'estigatiotl, cs 1 trnr,rric of itntrnudation, as

" ersoit.d ptnrulslinireitt, as a 'IC'.'Cttiive trt:isuic, is a pcin.it(, or for air> other	 or-

]bttirre shall also he t rrrderstoocf to Ile the use of uitcthorfs i;uii a 	 cr5011

ill tell ied to c/,frtcrate nl;c j)( . 1 	it). of the victim or to dlrniuoh his 1 ir> seal or

ineittal	 cp.iumCS, evil if titer' do n,,t cause phis'sicl patti or inertial aiugrrish.

']'I l e oincep of ',Of 
tire shill lot tincirirfe physical or iriental flit ir: sulfr'ong

that i'	 irhrererit in or solely the cortsrqileiicc of 11svfiil ncr .istitsr, 0 bl J

" Nc'ii.i A(,'yci'.n ('ise, frc(rym m ci Jaiitr -IF 
y 19 1995, 11iter-Arri.Cr.I I 0. f8r. I.) N. 20 (1 99M.

\1as pee Ro1r1 5'uec (are, Jud 5 rrrrni o(Juty 29 1988, ir i ter-Atii.(t.1 1.15. (8cr. 0 No-4 I 19851.

S L)avidso'r, "I It Ciii arid Political Rights i'01id cii the 1c,tcr-Aic7.ifl tteii.nc I&cylcts

Svsrrilr' i t , 1).J. ll.ocis acid S. I.is-trrgstocic feds), shire ci. 3, 2i328$ at p. ?22.

° See I iss.trIi air! Rotc v Crrrte"rall, Case 10.50, Re pert No, 25/94, litter Arrr,C.l l.R.,

OE,VSc,-.IJV/II.SS ri-v.I Doc. 9 at 51 (1995)
" \'cLrrq:rr'z Pr,! c//tree Ca,Jirrly::nciit of liv 29 1988, l it :cr-Airr.Ct flIP (8cr. (.) No.4 1988).

0 c:arzuo!ca Comm
li'llry v. Bo/rim, Case 7481, 0cc. Nt'. 35)/82, March 8 1SS2,

C),'\S/Scr fJV/l1 5'!, 1 los S (cv. 1.11 20 Septeniber 1982, an 36 .inI Ra.frid !,lact!de lfe;sn c. ice,,,

Cisc 10.970, I&n' t'otl N	 5196, lrtci-Arn.C.l1.R., 0t'.A/Srr.1'/lf.91 flsC. / a: 157 (1995),
5	 i.nnr'na v, Li 5ritsil'ri, Cacc 10.574, Report No. 5/94, I,rtcr-Arii.C.l TO., OFA/Scr.IJ\'/lI.SS

I)oc. 9 rev, at 174 (1994)
° Barrcra v. 1)cr!rz'irn, (:, N c No. 7824, Res. No. 33/82, lnctcv-Acni.(,,I 1.0., (),A.S./Str.1'/11.57,

1)ou. 6 rev. (1982) 41.
' Rot!rk et at v tJcr1a.ty, Case 9274, Re, No. 11184, October 3 1984, ().A.S./Str.1711,66,

(1,K. 10 rev. I, at Ill.

° See 0 splani, above ci. 12, at o-
 389; Davidson, abovc ci. 12, at P. 75.
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they do nor include the performance of the acts or use of the methods referred to

IF) this article.

The In ter-American Commission (unlike the ECI-IR) has not distinguished

bctw'ccn torture. inhuman and degrading treatment. 56 In a recent case relating

to rape, in elaborating upon the meaning of torture, the Inter-American

Commission has noted that there should be nrcnS rca and actus reas, and that

the act must be committed either by a public official or by an individual at the

instigation of an officer.57
Enforced disappearances bear a strong relationship with torture but csscri-

tial prerequisites to these disappearances are also loss of personal liberty and
inhumane treatment. The ACHR protects both the right to personal liberty

and security and provides for a right to humane trcanncnt. 59 Article 7, in

according the right to personal liberty, prohibits arbitrary arrests, imprison-

ment and loss of liberty save for reasons established by law. Whereas the right

to liberty is breached its the absence of lawful arrests 60 and for failure to

comply with national laws, 61 the right to security is violated by threatening

individuals with arbitrary arrests and detention.62

Equality and non-discrimination

Article 1(1) in placing obligations on States parties provides for the State to

respect the rights of all persons and to ensure to all persons

'bjcct to their jurisdiction the free and full exercise of those rights and freedoms,
without any discrimination for reasons of race, color, sex, language, religion,
political or oilier opinion, national or social origin, economic status, birth, or any

other social condition.

The obligations in the article are further reinforced through the pt OvisiOnS of

Article 24, which affirms that 'all persons are equal before the law.

Consequentl y, they arc cntitkd, without discrimination, to equal protection of

the law'. Equality, as is emphasised throughout this book, is the ll () rlll with the

fus cogcns character. This Article prohibits discriminatory practices inn the

S. Davidson, lHc Ci'iI and Politica l Rights Proiccicd in the lntcr-Anrrcric.in Human Riglir
System' in D.J. Harri, and S Livingstone (cds), aSoc ri. t, 213-288, at p. 230.
5' Raquel A!,s'ti de SIc/i v. Per,, Case 10.970, Report No. 5/96, ln t cyAm.C. I

OEAJScr.UV/l1.91 Ds. 7 an 157 (1996), an I .92.-S.

Article 7.
° Article 5. According to Article 5)1) 'I.vccy persiirl Ii.,, the riyh( to Isis, his	 ....,.al, iitcctt.il

.tttd ,iis,rl integrurs rs7.c.rcd
Article 5)1).
Ganga,wn l'a '.J. 05e, Judgment ofJanu.icy 21 199-I. litierA:ii.Ct I fR. (Set. C) No 16 (1994).

AC Gjr,t.t V. lets ' , Casc 11.006, Report No. 1195. ltiicr . A;in.C.I I is., OL,VSer.[J\'/ll 83 rcv.I Doc.
9 at 71(1995).
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provision of rights contained in the Convention and no derogations arc per-

inissi [SIC from t he norm of non-discrimination. The value1xhind this principle

of cqu.ility and non-discrimination was reiterated by the American Court in

Advicoty Opinion No. 4 Proposed Aincndtncut to Niuiiralisation Provisions

of the Political Cotistitittioti of Cot,s Ric.i' 5 wIsest It statcd 'equality springs

directly front the oneness of the hontait family and is lnikcd to the essential

dignity of the ,itdividuaL' 4 The Cons t scent oil to approc the afuirm.sto C

.lctiofl policies ill order to generate sic facto cqinlllty and cited with approval
the European Court oil luinan Rights in the Rc!,ç:'.z.'i l.n;çuitsc: Case.'

Equality before the law has a sidistaittial association svitli principles cit

natural juStICC and most sigisificanily to the right to fair mi1, a tight protected

by Art
icle S of the Convention. Article 3(1) in provuluig the right to fair

trial States:

Every person lots the right to a hearing, with due guarantees and wtlniia .i rca-
conabc imic, by a competent, independent, and impartial tribunal, pn eviously

estaHished Icy law, in the sithstanriinon of any accusation of a criminal nature

made .igaitist hint or for the dctertiunation of his rights and obl;gariuns of a civil,

labor, fiscal, or illy other na nrc.

The tight to fair trial also includes in crinuitiI cases a right to be presumed
innocent until proven guilty." It also incorporates the right of the accused to

he accisrcd, without charge, by an initerprctc:r1 6 ' prior notification of the

charge, adequate time and means for the preparation of defence, 69 right of

assistance through counsel , 70 the right to examine witnesses and to obtain

time appearance of witnesses of ex
p

el Is, 7 the right nor to be compelled to be

a witness against himself 72 (or not to make confession through coercion 
),73

a right to appeal. 74 The right to fair trial provides guarantees against the rule

i'f double jeopardy, 7s and ensures that a trial should be held in ptibhic unless

a closed trial is necessary to protect the interests of jitsticC. The right to fair

trial is strengthened by Article 11) which provides that 'Es cry person has the

"3 i'r 'ap ccsc ' I Annendivirms to the Na iii rs z a icon Pr ov mccc .ç of the (Ti,	 Ut IOfl of Cos ta Rca,

Advisory Opinion OC-418 .I, January 19, 1984, Inter-Am. Cr. H.R. (Ser. A No. 4 (1984).
bid. para 54.

Belgian Linguistic Case (No. 2), Jcdgmiicccr of 23 July 1963, Scott A. Na. 6. cited ibid, pars 57.

cs Article 8(2).
'' Article 5(2 W.

Article 8123b1.
Article 812k}.

ro Article 8(28c1.
Arndc 8(2(111.
Aincic 8(2(g)).

7' Article 8(3).
' Article 5(2)1(c).

Arcice 8(4).
Article 8(5).
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right to be compensated in accordance with the law in the event he has been
sentenced by a final judgment through a miscarriage of justice'.

Privacy, religion, thought, expression, assembly and association

This sCCtiOfl Considers 3 number of rights which are distinct from one

another but with overlapping features. Freedom of religion is inextricably
related to freedom of thought and expression. A similar relationship could

be found in cases of freedom of assembly and association. The right to pri-

vacy and honour is protected by Ar:ic!c 11 of the Convention. Violation of

honour according to the American Commission, represents not onl y moral
, 

and spiritual indignation but could also include physical abuse. 77 Article 11

bears similarities to Article 8 of the ECHR, and the Inter-American
Commission has been influenced in its approach by the decisions of the

European Court of Human Rights. Although unlike the ECHR the ACHR
does not provide an explicit clause justifying restrictions based on public

interest, national security or public safety, such restrictions are implied in

the provisions of the Article and would be authorised by the Commission.

Articles 12 and 13 in granting freedom of religion and thought are more

explicit in recognising the authority of the State to place limitations. At the

same time the Commission and Court have made it clear that any discre-

tion given to the State has to be construed narrowl y. 8 Pursing this nar-

rowly construed discretion the Court found that the practice of compulsory-
licensing of journalists in Costa Rica could not be justified on grounds of

public order. 79

Specialist rights

The AC! hR contains a number of rights which have been of special concern

for Stares from the Americas. Among these cart he included the right to reply

" Sec Rn'ts v. LI Silru!or, Case 10.772, Report No. 6194, Irrrcr-Arn.C.H.R., 0EAJScr.IIVIII.85
Doc. 9 ret. at 181 (I 994). Dkcusscd by S. Djvhlsotr, '3 hr Civil and Political Rights Protected in
the Iittct .Atncrk,ni I luun.sn Rights S y stem in I).J. 1 l.irrts and S. Iii inCstotic (eds), abosc n. I,

213-28S at p. 256.
Sec Ste: (J.k	 GretrtLt, Case 10.325. Report Nit. 2196, IriterArn C.}l.R., OL,VSr.lJV/1I9l71

l)mc. 7 at 113)19)6).
Cmlt ). Mcntbct ship in air Association Prescribed by lass for the l'racttce of Jourtialisiti

(Arts 13 and 29 of the Antcrkari Convention ott I Iitmn;trs Rights). A5lsisory Opinion OC-5I85.
Novctttlr 13 19S5, ItttcrArit. Cr. I I.R. (Sri. A) No. 5 (1935). Also see Nicolas Ls(wcmt s Haiti.

Case 9.855, Res. No 20/S8, Maceli 24 1985, OEMSer.1'1I1.74. Dr. 10 rev. 1, at 146;Spdct1I0tJ

I ,tnco s. I'r,t,t ' ita. Case 9726, Res. No 25/57, September 231 98. 0F.Ser.tL74. Doe. 10

rev. 1. at 174.
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and the right to a name. Article 18 represents an interesting provision and in

conferring the right to a name, notes:

Evcry prison has the right to a given name and to the sir ma irs of his pa rents or
that of one of them. The law shall rcgsiiame themanner In which this right shall be

ensured for all, hy the uc 01 aSSLJ:ried imincs if ncccscarv.

Although the right to a name is provided for in other intern.itioir1l instriiirtemits,

the inclusion of this right has been campaigned for particularly strongly by Latin

Anicrcani States. As we shall consider in due course, the Article relating to the

right no an identity was introducer] by Argentina for incorporation 1110 the

CottvrtiiOml on time Rights oi the Child. Argcntiiia cattlpaigtiecl for the incorpo-

ration of the right to identity as a reaction to its so-called dirty war'. 80 These

ct'nttretirs were no doubt the driving ((true for the incorporation of this right in

the ACE IR. The American Commission has confirmed the relevance of this

At tide for Argentina by holding irregular adoptions of the children of desa-

;irr'c jos, disappearances and kidnapping as violating Article 38.81

Ihe right to property as an itilportant right is contained it) Attic e 23. This

right is contained in the LJDHR, the first Protocol of the ECHR and the African
Chatter, although clue to a number of controversies could not be included in

the international covenants. The provision is extremely useful for a region

which has been vulnerable to denial of property rights, expropriatton and

nationalisation. 1he American Comm i ss i on has accorded this right a special

significance and has regarded it as of great value for the enjoyment of other

human rights. 82 \Vhilc the overall rationale behind an Article dealing with the

right to property appears acceptable, what is less certain is the inclusion of Article

21(3) which provides that Usury and any other form of exploitation of man

by man shall be prohibited by law'. A possible reason for the inclusion of the

provision may be to prevent usury on tangible property. Nevertheless, the

article perhaps appears more in tune with the values put forward by Islamic

States on the prohibition of nba than with the .American States.83

The right to freedom of movement and residence also signifies a useful right,

and is represented in other international human rights instruments, Of particular

° D. Fotircll, 'Children's Rights' in A. Flegarty and S. Lionard (eds), Iliunan Rights: A/i Agenda

for the liventy First Century (London: Cavrmdish Press) 1999, 167-179 at p. 172; D. Freestone,
1hc Uni ted Na t ions Canvcntion on the IS igitu s of the Child' in D. Frrc'.tuine (cdl, Cf':Hrrn amf

'I:e Lain: Essays in I(nur of Pro/sor 11 K. /tcmsu,i (Hull: thu1 ttuiiscrsuty I'rcSs) 1990. 259-523

p. 290. Sec Chapter 14 below.
Sec IACI hR 'A Study about the Sit ua muon of ,l run m Child: cut who svc rc Sera r, ted It nun tIicir

Parrots and are claimed by Mcrnhcrs of their Lcgi timauc Families' II 9S8 inter-A m,teriran Your

!took on I!wnait Rights 476 at 480.

See Mar/pi ci al. v. Nicaraiaa, Case 10.770, Report No. 12/94, hmitcr-Am.C.i hR.,

()EAJScr.LJV/lh.SS Doe. 9 rev, at 293 (1994).

See J . Relimuan, hslaniic Perspc.tiies on International Economic Law' in A.H. Qureshi led.),
l'crspeciit)CS on lnterrwtional Econorirc Lain (the Hague: Klusvcr Law International) 2002,

Pp. 215-258.
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Value, i ll 
this regard in the context of the Americas is the provision of the right

to seek and gain asylum. 
84 The Asylum Case (Columbia v. Fcru) 5 before the

ln tcrnatiott Coirt of Justicc confirms that the iSSUCS concerning asylum havc

formed a sensitive aspect if' 
the complex political matrix of the region. 

86

Economic, social and cultural rights

The ACFJR is one of the first civil and political rights treaties to explicitly

incorporate economic, social and cultural rights. 
87 Article 26 provides that:

The States Parties undertake to adopt measures, both internally and through inter-
national cooperation, especially those of an economic and technical nature, with
a view to achieving progressively, by legislation or other appropriate means, the
full realization of the rights implicit in the economic, social, educational, scientific,
and cultural standards set forth itt the Charter of the Organization of American

States as amended b y the Protocol of Buenos Aires.

The provisions in this Article have been supplemented by the Protocol

on Economic, Social and Cultural righ t s. SS Although the overall picture in

dealing with cultural rights has not been promising, particularly in relation

to indigenous peoples, the Commission has taken the view that within

in ternational law there exists a prohibition on unrestricted assimilation of

cultural and indigenous rights and that

special legal protection is rcCOglii7.Cd for the use of language, the observance of their
religion, and in general, all those aspects related to the preservation of their cultural
identity. To this should be added the aspects linked to productive organization, which
includes, among other things, the issue of the ancestral and communal lands."

PROCEDURES UNDER THE AMERICAN CONVENTION ON

HUMAN RIGHTS

State reporting

There is no reporting procedure under ACFI 1< sirriila r to the ones conducted

by the t reaty-based bodies. There are, however, limited provisions its relation

I 'Article 22(7) providcs F very peruin 11-1; the right a seek and be granted a SyI LaD fl a foreign

icr ri tory, in accordance s jib the kgisli ton of the 5tce a id i ;jt c fjlI(j on.jl conventions, if' IIIC

eve or he it being pit esued for political of lea set or related common cr1 nrc 5'.

A sy(ullr (Jse (Co!onrb'.J v. !'eru(. Jridgrrieiit 20 Nomillicl 1950 (1950) ICJ Reports 266

16 Sec MN. Shjms, !,rternutiofl.Ll tr', 4h edit (Cambridge: Grorius Publication) 1997, p. 60

Sec hi Crac Economic,r Protection of Rconoic. xiaI and Cultural Rights under the litt
er

American Sysrriri of Fluntan Righit' in D.J. IIan,is and S. l.,vingoomsc (eds), above a 1, at

pp. 299-321.
Ibd.

" See O.A.S. L)ocs. OESer. I111.62, dire. 10 rev. 3 (1933( and 0ENSer.LV62, dtx.16

(19S1).
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to reporting cotttaiicd in Articles 42 ansI 43 of rIte treaty. 1 hrs Articks

prvtdc as fol lows:

.\rrirlc 12

I ic Sr;i:rs Parties 'di.ilI lialisTilit IT) Tl1I (rI10TiiS',oIt ;i vi s js' of cash of lie repsi is
md studies that thU) suiisiit .iiiiivai]ly Ti tIC Cviiii\i' (.OiflhiuiitCCs of zkc

Inter-American Economic and Social Ccnuriil and thc Inter-Anicrican Council for

Education, SC]CiicC, and CiiitlIiC, Ill their rccpccnvc fields, so that the Cntntnisii;i
may watch over the promotion of the rights implicit in the csu'msomnic, s'mum.uI,
ciucatmosin!, 	 cictitiuic, amid cultural it.uiul.irds set	 mm:	 he Charter of the

Organieiitiori of ,'\mllcrican Suites as a:iiu:mJd hs the l'iotocol of Birettess Aires.

.\rtmcic 43

lie Statct Parties undertake to provide time Crmtnmmims,mcn with such in for mn,ilion as
it may rcuc'sr of thur-rn as it the niarimmer in whihi thcmr domestic law cnsure.c the

effective app iis:.itiumi of atiy provisions of this Convention.

Individual complaints procedure

Petirtons arc to he submitted in writing, stating the facts of the case, the details

of the victim, the name of the State alleged to have violated the rights, a nd lie

alleged breaches. It is also ittiporta it for the petition to cottlirtti that domestic

remedies have been exhausted and the commllnication satisfies other

admissibility requirements. It is equally s i gnificant to assess the finattctal

implications of the petitioning to the Commission. For invoking the

Inter-American procedure, legal aid is not generally avmirlabic.90

Article 44 provides for the procedure for individual complaints. According

to Article 44:

Any person or groups of persons, or any non-governmental eiutio Irg.tlIy rccog-
rdzed in one or more tticmber States of the Organization, may lodge petitions with
IIC Commission con t aining dcnstitciations or eonrplamnts of violauorls of the

Convention by a State parts'.

It must be noted that the States becoming parties to ACIIR automatically

recognise the competence of the Commission to receive complaints from per-

sons alleging violation of their rights. Ihe petitioning system is also autotnatic

for the States of the O.A.S. Charter. The differences between the ACFIR and

he Optional Protocol of the ICCPR and the ECI-IR arc worthy of cotìstdcra-

non. \Vht!c according to Article 3-1 of the ECI IR 0111)' 'victims' MAY be authors

of communications, Article 44 provides that any person or group of perSOns,

or any non-govcrnrttcnrai entity legally recognized its one or more member

Sec C. Cr-rio, '1 he ii,irr-Ai,uermcan C,uauuiiucon iin Human Rm;titi: its Qr5 amicmtjon and
l:saminotiuull vu1 I'r,mtiomms and Conui,ruuuisc.utuoun' in DJ. Harris and S. l.uvir.grtuzic (rds), above
n. 1,65-11.3 at p. 79.
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states of the OrganifatiOtl in.t y lodge petitions with tlic Commission contain-
ing denunciations or complaints of victims of this convention by a State party'.

Similarly Sinceanyp
erson, NGO or legally recognised entity may lodge a peti-

tion regardless of their being a victim of a siolarion, the ACHR is generous ill

that aaw pc)puI,7ri4 applications arc permissible."' 'Person' means a person

who is alive and does not include entities such as banks and Corporations.92

lntcr-Statc application

Like the JCCPR, the ECHR and the AFCHPR, the ACHR provides for an
inter-State complaints mechanism- However, unlike EC1-IR (and in line with

ICCPR), the State is required to make a declaration recognising the compe-

tence of the Commission to receive and examine communications from
another State. Article 45(1) provides for this procedure, according to which:

Any State party may, when it deposits its instrument of rAtification of or adher-

ence to this Convention, or at any later time, declare that it recognizes the com-

petence of the Commission to receive and examine communications in which a
State Parry alleges that another State party has committed a violation of a human

right set forth in this Convention

Communicatio ns
 under this procedure are only acceptable on the basis of

reciprocity. 93
 By way of contrast to the European human rights system, the

inter-State applicatioti procedure has never been used.94

Ad missibility requirements

The procedure for admissibility of individual and inter-State complaints

provided for iii Articles 46-47. Article 46 provides as follows:

Admission by the Commission of a petition or cumnsunlcation lodged iii accor -

dance with Articles 44 or 45 shall be so hi ret to the following rcqulremcn 
0:

(a) that the re lli cl i es strider domestic law h,m 	 brett pursued and cxhausrcd

in accordance with general)' recognized principles of i nternational law;

(b) that t he petition or communicatio n is lodged wi t hin a period of six

months from the date on which the part y alleging violation of his rights

was notified of the final judgment;

Shelton, above n. 1. i( P. 312.
Sec C. Ccrna, The 111cr Aaicri.i,n Coinui,isstn:n tart	 lunmaun Rieluts: Inc Ocganius.uirOii and

of Pcuiirutiit arid (,urrimutriu:.uiiruiis ill L).J. harris irid S. I . uv,rrgsrrmuic (cds). abose

n. 1,65-113 am P. 78.
See Article 45(2).
D. Harris, Reguoival ruuuiccmuoiu of I luruuauu lti:lits T-c IuurerArnc0Cam 

A.huC0nb0 u I"

D.J. Hards and S. Livirigtauvic lcdsl, above n. 1, I-29 am p. 3.
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(c) that die subject of the petition or COiflmilfliCatiOfl is not pending in

another international proceeding for settlement; and
4) that, in the case of Article 44, the petition contains The name, nationality,

profession, domicile, and signature of the person or persons or of the

egal rcprcsenr.lcuvc of Ire entity lodgiirg the pctrrnonn.

2,	 lhc provisions of paragraphs I(s) rind flh) of rhc .sr:icic shall not he .ippi:sb!c

hcni:

the do:nicstrc legislation of rhe stri to concerned 4ocs riot afford due process n.l

law for the protection of the eight or rights that base allegedly becis violated;
hI the party rsllegiiig violation in1 his lights has been dnicd recess to tire tense-

dies under doriresuc law or has been prevented from cthausrirg (rein; or
(c) there has been unwarranted delay in rendering a (trial judgrtictit snider the

alorcmentioried remedies.

1 he admissibility requirements of AI t)( 	 46 ire supp(cirsetttcd by those of

Art ice 17 which provides that:

Thc Courmiurission shall consider ; nadmissible ally petition or communication sub-

mined under Articles 44 or 45 if:

(a) any of the requirements indicated in Article 46 has trot been met;

(b) the petition or communication does not state facts that tend to establish

a violation of the rights guaranteed by this Convention;

(c) the statements of the petitioner or of the state indicate that the petition

or cOrr:rnunie.ltiofl i s man lest ly groundless or obviousl y out of order; or

(d) the petition or communication is substantiall y the saute as one previously

studied by the Commission or by another nrrtern.mtionnrml organization.

As analysis throughout this hook has shown, in order to invoke any miter-

national human rights procedure certain prerequisites must be met. The ACHR,

in common with other human rights systems, contains certain conditions.

According to the provisions of the ACT IR, the petitioner rriusr have pursued and

exhausted all domestic remedies, although as Shelton points out this require-

rncnr is 'less stringent than other human rights 5 ys tcnns . 9 In accordance with

the general principles of international law, the petitioner is only required to pur-

sue and exhaust those remedies which would adequately arid effectively redress

his grievances. He is not obliged to apply to domestic courts where there .sre no

adequate retncdics or if there is an 'unwarranted delay'. 96 The Commission has

developed in its jurisprudence the meaning of the term 'unwarranted delay'.

I he petitioner is also not obliged to follow his case in the domestic courts where

91 Shclion,abo%-C n. 1, at p. 344.
96 Anicic 46(2)(c),
91 Sec Fabricio Pro,,,io ciii. v. Ecuador, Case 9.611, Ret. No 11189, April 12 1989,
0EAJSer.IJVI1176, Doc.19, at lU-I; see Rojas DcNri and Qmimrza i. Chile, Case 9.755, Res.
No. OIaJSS, September 12 1988, 0EA/Se.IIV11L74, Doc. 10 icy. ,	 112
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he or she is being denied access to remedies" or is being prevented from
exhausting domestic remedies, 99 or there has been a denial of justice because of

lack of independent judicial determination of the case.100
As regards the burden of establishing svheclscr adequate or effective domestic

remedies exist and need to be pursued as a prerequisite, the Conirnissiori has

tended to follow an approach favouring the petitioner. 10 ' This approach is closer

in line to the one adopted by the Human Rights Committee, as opposed to the

one adopted by the former European Commission on Human Rights. Such a
liberal approach is probably due to the difficulties which an individual is likely

to encounter in sa tisfying the principle, particularly regarding the provision of

adequate evidence in his favour. The Inter-American Court has endorsed the

Commission's approach. In the Velasquez Rodriguez case, 1 02 the Court noted 'a

State claiming non-exhaustion of local remedies has an obligation to prove that

domestic remedies remain to be exhausted and that they are effective'.'03

The petitioner is also obliged to submit his claim to the Commission within

a period of six months of the final decision within the 

he
 court. 104 The

procedure has many similarities with those of the ECHR. Like the Ed-ER

requirement, in the present instance the six months will start running from the
date of final decision involving the exhaustion of all domestic remedies; the

period starts from the actual notification of the judgment. The Commission

may refuse to accept the petition tinder this heading if, after the initial letter

to pursue the action, there is a substantial period of inaction before the appli-

cant submits further information. On the other band, the Commission has
shown flexibility in the application of the six months rule where expiry of

time limit is attributable to the State, '° 5 or in cases of continuing violations

such as detention 106 or disappearances of the victims. 107

' Article 46(2)(b).
" ibid.

tOO C. Cern a, 'The In rec-A me'eic is Corn iii stio n on It urn in Rights Its Organ 55
 ion and

[vamination of Petition, and ConiirrunicariOns' in D.J. 1-Dens and S. Livingstone (eds), above
n. 1, 65-113 at p. 87.

The Coin missions Regulations providc °Ahrn t he pen inner coii rends that tic is un, Pr in
prove exhaustion as indicated in this Article, it shall be up to the govcnisinenr against which this
petition has been lodged to demonstrate to the Commission that the remedies under domestic law
have riot previously been cahansied, unless ii is clearly evident from the background nifoririation
contained in die pe t i t ion', Jhe Commission's Regulation Article 37(3).
uS Velasquez Rodriguez Case, JniJgnncnt olJulv 29 1988, lnncr . Ans.CtJl.R. ISer. Cl No. 4 1988).

Ibid. Preliminary Objections pars 88.
tnt Article 46(I){h(.
105 See Commission's Regulations Artir lv 3St2.
' See !iirstos v. Argentina, Case 2.488 Res. No. IS/NI, March 6 1981, 0ASfSee.1..1W1I.54, Doe.

9 rev. 8, at 19 and Curio v. Argentr'r.r, Case 3482, Res. No. 16/81, March 6 1981,

OAS/Ser.IJV/11.54, Doe. 9 rev. 1, at 23.
See Mignone v. Argentina, Case 2.209, Res. No. 21178, November 181978; OLA/Scr.IjVIll.SO,

Doe. 13, rev. 1, at 49; Sam Vincente v. Argentina, Case 2 266, Res. No. 22/78, No vember 181978;

OLAJS.er.1J\"/I1.50, Doe. 13, rev. 1, at 52. Resolution No. 21178,22/78.
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Article '16(1 )(c) requires that the sobjeLt of the petition or communication

IS not petiditig in anothcr iiitcrti.itional 1IrOI..CCCIII)g ' . This reqnrcmcnt is

placcd to avoid the pet ilioocr I sniuting p.lralIcl proceedings under another

liter national procedure. I lccwcvcr, this limitation does not apply where the

CISC is bcntg considcrcd by the (Jnitcd Nations Wot kmg Group oil

.ntd Involuntary Dis.i pcaraticcs,°o.q or undcr the 11.0 Proccd rr5 109 or shnul

.ncoIIs .tpphica ions have been made by In iinrclatcil third p.irty.' 0

I '10CC C lure

Ihe C(iUhtiiII)lC.itiLli is held .idmissilIc nndcr At tide 46 then the Corinnission

1;ocs o il to consider whcthcr it satisljcs conditions ill 43. The commu-

nica ti on would fail if any of the rcqulrctncnts of Article 46 are not tiler. Jr

sviiiild also fail If 110 violation of any of the rights its the Convention is foittid.

Siiinlarly, there would be a Injure if the petition is manifestly groundless or

our of order. Finally it would be inadmissible if the communication is sub-

stantiall y the sainti as one already studied by the Commission or stitdicd by

any other international Organisation.
Once the communication is held to be prima facie admissible, there are two

stages. In accordance with Article 48 the primary function of the Commission

is to receive all necessary information and evidence up to and during the pro-

eecdings of the case. On receipt of relevant information or a(ter the passage

of an established period, the Commission decides whether grounds exist for

the consideration of the petition; and in cases where they do nor, the

Commission is authorised to close the case. 1 12 The second fiiic6oti for the

Commission (ss bids Okesplacc tIthe case has not beets closed 1 or if the peti-

tion has not been held admissible)"' is to place itself at the disposal of parties

with a view to reaching a friendly settlement. ItS

°' See /linoc	 j,i ci i/. v. I'e,ii Cases 9501-9512, Res. No 1-1 9;.SS. 21 \1rIt 19S8,

0EA/Scr.IJV1iL74, Doe. 10 rcv. 1, pp. 2.35-2T1.
09 See the Cornrriii4cins report, fifty-fourth Session 1981.
IS Lilian Ce/iL'erri do Casaricgo v. Uruguay. (:omrnunc3000 No. 56119:9 129 July 19311, UN

Doc. Cc:l'RJcJor/l at 92 (19S4).
Article 48(j)(3) and Article 45)1)(c) (ACItR). tar the p1r5on of iniorrriat.Cn, nor ]iris

ire proscribed. See Articic 34 of the Cc,,iiinnisii,iis Restu).inionc.)
2 \rIcic 45)3	 iAC) IF'.).

10 Snide 4811 Ihi (:%( HR).
'u	 Article 4311 F'cl (ACt I R).
11	 Article 43(1 )f1 I. 53 ink the Ccw I his rci,.jiic .J hjt the Crijinitrissiun his some discretion in
ret, lung for a Ic en d1 3 set nk me an (see Vc1a9 j	 R c'dri5uea, I' ret in I i cv 0 1,, ; : ziojjs pa ci 42) it
1.15 ice rttiaI it he Commissi011 for is rcIi,cta,i.e ill usuig tile provision, once .icccirding to

the provision,  s u h .1 Ct on cc I1rcrT is a ia nd.i r ore requirement   (w Ca balloon I.)cliiulo inS

S,oiiana Cisc, I'rclirnrn.ary Objections, Jiiitgineiic of Jjnuary 21 1994, Inter-Am.Ct 11. R. (See. C)

No. 17)l994).
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11 -I settlement is reached, in accordance with Article 49, the

Commission then needs to draw sip a report consisting of a brief statement of

tacit and the solution reached, which is trajicistitted to tIle Sccrctary General

of the O.A.S. However, if it is not possible to reach a settlement, the

Commission mist draw up a report nuclei Article 50 staring thC facts and its

conclusions and transmit it to the relevant State party coticerncd within 180

days) 16

Under Article 50(1) (and in cases where settlement is not reached) the

Commission may make a recommendation or proposal svhic}i must not be

published. I With the transmission of the report there commences a three-

month period during which the parties could settle the case, or the case could

be referred to the Court either by the Commission or the Stare part y itself. 118

If any of these actions do not take place, then the Commission has the option

of presenting its opinion and recommendations as to the remedial course of

action. In making such recommendation, the Commission is required to pre-

scribe a tune frame within which these remedial actions need to be taken. 119

After the expiry of the three-month period, the Commission must decide

whether the Stare has undertaken proper action and whether to publish its

report. 12 There is no guidance in the rules of procedure as to when the

Commission must refer a case to the Court. From the jurisprudence of the

Court, it call 	 said that cases raising complex or controversial legal issues

ought to be referred to the Court.'

TJJE INTER-AMERICAN COURT OF HUMAN RIGHTS'

The Inter-American Court of Human Rights was established in pursuance of the

ACI JR. The Court has its permanent seat iii San José, Costa Rica. '['he provisions

relating to the Court are provided in Chapter VIII of the ACFIR. According to

Article 52, the Court is to consist of seven judges. Only States parties to the

O.A.S. Charter make the nominations, although the ;lconi ii.i ted person need not

hold the nationality of the State proposing his or her appoitirmecit. 23

5cc Article 50.
° 5cc Article 50(2).
0 Article .51)!).

119 Aitk(c 31(1) and Article 51(21.
(0 5cc Act i.ic .1 I

Co'opAioc-c M e  l sioo.mon ),co-rrhc 1 1,v 10711 f'n lbe P1,71 (ill O/JOLI 11.ili , II

Arc, 13 and 29 of rhc AIrlcrI.ln Coioiir in ocr 1 (nun_crc I ,3uc), Ad'. usurc- O,cunii,n OC-S/S5.
NiIlcIrcIccc 13 19S5, hucrAm. Ci. (hR. (S,,-r. A) No 5 (1953).

S Davidson, The !,iter' Amcrica 'r Court of I iu,rr.crz Rig/u (Askr shot Dart mouth)cc cmiii) 1991; C.A.
DLIII 5(1cc dc Alcranc hcc, 'l.a Cone Inrcranicricana de Dcicc lulls H Inca 005' in La Co,,c-c,,cióa,r
A,nc.'r,ca,ra snOre Derecbos iluoza ,sos (Washington) 990, pp. 91-147; CM. Ccrna, 'TIne S,rucmunc
rod }'UnIC i IOIiIIn l' of the Inter-Au,icrvic Court of ((union Right, (1979-1992)63 BY!!. (1992) 135.
'	 Article 	 ACHR; Article 4(2) Sr.imumc.
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\fcrnbcrshtp of the Court is bras ted to a max mum of one judge having,

the nationality of a givcn State. Ile judges act in their indivAud ca pa -

c:ty for a pci oil of six years and are re-ciecta He only oilcc. 125 They arc

jut krs of the highest moral authority and of recognised eouiiCtCttcC ill the

UK! of hsittnati rights, who poS'csS einalificati oir s reqtiiicd Inc Ow exercise

ol ihe highest judicial fumremiccits'. As noted .slrovc misc j udges arc iiotiriti,ricd

and ciected for a term of six years by Siatcs parties to the Aine;klti

(	 nvctu unit,
ihere tcnaaitls be prnssthrlrty of appomtttlg ad hoc udpcs; the do. ito-

,t1r1CCS ofs ti ch appomumvirs am provided in i'trtiC(C 55:

1	 II a judge is a national of any of the States l'arttcs to .1 case suhr;ittch to the

Cwt, be shall rcta;n his ri;lir to hear that case.

2 (lone of the judges called rigour to hear a case should be a naticinal of one of

tine States Parties to the case, any other -Sratc Party in tire race may ;ippoitut a

person of its choke to set cc on the Court as sn ad hoc odge.

.3	 tf.umurig the judges c;nlld upon to hear a case none is a national of airy of the
Scares Parties to the "se, each of tire latter may appoint an ad hoc jutdgc.

4	 An ad hoc judge shall possess the 1 u,ulufications itsdicatcd In Arricle 52.

5	 11 several States Parties tnt the Convention should h.iNc the same interest in a
cisc, they shall he considered as a single parry for purposes of the above pro-

visions, lit case of doubt, the Court shall decide.

The Court does not Or throughout the year bitt has two regular sessions. 
i6

I Io.vcvcr there remains the possibility of asking for a special session and the

Court r has the poseer to order provisional nlc:us;ires atid make an interim j udg-

iricrit. The qUor-1.1111 of the Court is five meisibet s and, unlike the IiCHR, thcr

As no possibility of lorinulatirig the Chambers. 27

FORIsIS OF JURISDICTION

Ccstircrrtious jurisdiction

he Chun has two forms of j nrisdictivaiis: a contentious and an advisory j uOS-

diction. Contentious jtirisdictieit itself is of two types: inter-State or individual

complaints although, as noted, the inter-Stare procedure has nor yet been

juiveiked. States may accept the contentious jurisdiction of the Court

either unconditionally, conditionally or ill specific cascs. 15 lit other words this

04 \iictc 52)2) ACt M.
0$ Article 54(1) ACHR; Article Sit I of the Statute.
'	 Article 22(1) Statute; Article II Pines.

l)avdson, above n. 1 22, it p. '46.
0$ ,\rtucie 62(2),
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jurisdiction is optional. 
129 It must also he noted that only States and the

Commission may submit a case to the Court) 3° The individual (unlike the new

procedure under the ECHR) has no locus standi before the Court although

the lawyer for the petitioners has been listed in all stages. For the Court to

exercise its contentious jurisdiction, the proceedings before the Commission must

have beets completed, and the case must be referred by the Commission or the

State within three months after the initial report on the matter is t ransmitted to

the parties. The Commission notifies the individuals if the case is submitted to the

Court i)nd the individual is given an opportunity to make observations. It needs

to be noted that unlike the ECIIR, the contentious jurisdiction of the

Inter-American Court is very recent and the first case where breaches were found
was decided in 1988. This leaves the position that a number of Articles within

the Convention have yet to be tested before the Court.13'
According to Article 62, the Contentious jurisdiction may only be initiated

if the State party or States parties concerned have accepted the Court's juris-

diction in such matters- 132 As noted above, the Court's jurisdiction cannot be

invoked unless the procedures before the Commission have been fully com-

pleted. 133 Proceedings before the Court can be instituted through the filing of

a petition to the Secretary General of the Court stating, inter also, the grounds

and violations of human rights. 134 Once an application has been received the

Secretary of the Court riotilies the Commission and all concerned State

parties. 135 There is, at this point, a possibility of filing preliminary objections.

On the receipt of these objections the Court may, at its discretion, either deal

with these preliminary objections or join these with the merits of the case.1

After submission of written memorials, the Court allows the parties to make

oral submission during the hearing of the case.
Once the case has been referred to the court, it has tIme competence of

reviewing the Commission's factual as well as admissibility findings de

1MV0. 137 
Unlike the European Court of Human Rights, the Inter-American

Court has addressed the issue of ,neastmriilg dansages for personal iiiju y amid

wrongful death.' I-lowcver, neither European nor the In ter-American Court

121 Not all par( ics to ACA I R lii y e accep( cd the jurisdiction of the Court,

itS Article 61.

A A C. Trind.,de, 'I fir Ope r.tticiii of the Intcr . Anicrir.iri Court oi I luttiati Rights	 ii

Pp. lImits aird S I tringciollC (cm)'.), ShOVi' n. 1	 133-ISO i p. I"l.

l5	 Article 62(3).
.13 Vu'i,t'w	 a! cisc, Advisory Opitticmri No. C lOt/SI, Inter -Aitt CLI I.R. (5cr, A) 1951)

Articles 25(11 and 25(2) Rules of the Statute of the Court, Article 61 ACI IR.

lit Article 26 Rules of the Statute of the Court.
I3 Davidson, above n. 122, at p. 52.
IS? Sec Shelton, above n. 1, at p. 342.

Sec VcImsque: Rom!rigt.cz Case, Judgment of July 29 1988.  Inicc.Ant.Ct.F1.R. (5cr. C) No. 4

(1988); EIAmluJrO Care,Judgtticnt of January 18 1995, ln t er.Arn.Ct.H.R. (5cr. C) No. 19(1995).
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has awarded punitive damages yet. The Vcbsquez Rodriguez and GoiJi'tez

(.ruz cases HO were the first contentious cases bc(orc the Court, t l i crcby i lowing

it thc opportunity to expand on the Coiivciition's provisions for reparations.

Bo t h the Cases were hrouglit against llondiiras for the dis.ippcar.mccs of the

alorenicittiotied individuals. lii cxr.niidini; oil 	 inc;iiiing of reparations the

Court OInSCrVCIJ

Rtparattoii of I'Alill bnoniilu( .it' u,i,t by Oic violation of iii intcriu,utiuuuual olnluaon

c01105(S in lull restitution (rcstuutio in innegrnnnu) which includes the cs . ration of
the prior situation, the reparation of the consequences oldie %iulmiun, and indent-
nificatnoul and p.ntrnuiuonial urn! ri.ni - , itriuiui)nu!il d;uunagcs, incluidniug eniotiruunal
Ira rut,. 41

Having statcd the gcncral position, the Court articulated i number of

important principles our rcp.i rations. It adopted the approach that inter-

iva(I(iii,il L lw (as opposed to ruinutual Insv) should provide the czitcrioiu for

iw.irding reparations. It recognised the value in awarding damages for

emotional harm nun instances of human rights vt()kitiollS, which in its view

should be based oil riciplcs of equity, although it rejected the claim for

punitive da rnagcs. The Court emphasised a ditty upon the States to punish

those responsible for the disappearances and to prevent future recurrence

of any such violauons, in rejecting the contentions made by the Honduras

government that damages should be paid our at a level equivalent to acci-

dental death, the Court awarded damages including loss of ea mugs winch

the vicdm would have earned until the point of death. The salary was based

upon what the victim was earning at the time of his disappearance inclu-

sive of the progressive increase of salary. in relation to the payment of

damages, the Court ordered a payment within 90 days as lump sum.

Alternatively, the State could make the payment in six months, though it

would be subject to interest. In subsequent proceedings the Court ordered

1 fonduras to compensate the victim for the loss in Va	 o Lennnpircn from

the point of judgment. ('2

In a later case the issue of awarding damages was further elaborated. in

Aloeboetoc et al. case , tn the State of Surinam accepted liability for the deten-

tion, those and murder of seven linarnncil Rush men, suspected by the State

' \'eI.isqnncz Ron!,: ne: (or, Jundounuenni n)f Juk 29 1 9SX, lnrcr-An,.Ci.Fl.tt. Set. C) No. 4 (955).
GnuInnit'z Criiz C :e. Judgment ofJiiiunoirv 20 1959. tnutcr-An,.Ct.l IR. (Set. Cl No. 5 (1959).

ii 5 r,f, 1 4,11 ,,z Rn/u:nez Cn,', p.irn 26.
Sec D.Sl,&-lt,,n. Rn-p;,rtions in the liu,cr-Aineric.in Sstrm' in D.J. I Ii,rris and S. 1_ivnnur.n.tuninc

it. I, 15 1— 172 at p. 156.
Alin,l,oeioc vi ;/. Ca'c, Rrp:ir.oioiuc (Art. 6dl) American Convention on I Iuuuuu.ut Ric2urn)

Inigmenc of Srprruncr 10 1993, Inuner-AunnCui I.R. (Sri. C) No. IS (1994). le.-<r in, 1tcrnaruonn,ul
I (oman Rights Reports, 1(2), 1994, 208. .-\Iso sec S. Davidson, 'Remedies for violations of the
A,unrie,,n Convention on Fluinan Rights' 46 1CLQ (1995) 405.
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police of subversive activities. i'hc Court in awarding damages also took the

innovative step of Identifying the victims ' SuCCeSSOrS through the application

Of the tribal customary laWS of the Sara fleas tribe and also dealt with the issue

of moral damage for psychological tarot. " In the Ncira A !cgi'ia casc M the

Court found a violation of Article 4 c011duced by Peru. The case concerned

the disappearance of three prisoners af t er a cell block i t , which t he were

detained was des t royed. The Court awarded compensation that was to be

fixed by agreement with the Commission. The Court, howevcr, reserved the
right to review and approve the agreement and to deternune the amount in

case of failure of any agreements.
Article 63 deals with the judgments of the Court. Article 63(l) provides:

If the Court finds that there has been a violation of a right or freedom proected
by this Convention, the Court shall rule that the injured party be ensured the
enjoyment of his right or freedom that was violated. It shall also rule, if appro-
priate, that the consequence of the measure or situation, that constituted the
breach of such right or freedom be remedied and that fair conipecisatiOn be paid

to the injured party.

,,,'Like  the ECHR, the American Court's decision are also of a declaratory

nature, in that while the Court declares a viohationt of particular rights of

the Convention, it does not institute the required changes at the domestic

Level. The decisions of the court are binding on State pa rties. The

Contracting parties agree to abide by its judgnsent t4 ' and compensatory

damages can be executed in the country concerned in accordance with
domestic procedures governing the execution of the judgments against the

S t a t e . 14t The Court's judgment is final, and it is not possible to appeal

against it. 149

Unlike the Committee of Ministers (which operates within the F.CI hR
system) there is no single body in charge of executing the judgment and

supervising its enforcement. 11 a State refuses to abide by the judgment of

the Court, the Court is lImited to document ng iti in its atinlial report The

Court also has the power to award Provisional rlieastm rcs. 150 It has the power

tO do so iii emergency cases where there is a real threat of violation taking

i	 ç.. Shr-iooi, above . I. at ri' 3643 70.

Nr'I A/g'i. r0, JUdL',iiWni oIJr.rry t	 u'it99. t:i 	.A'ti(.i	 I R. St. Li No. Si) L99S)a 

A:ii-rkjr ,	oeiv o(h I cc rn.i(ioi,il [a", II,W;.II	 J	 1'eo-, (,	 ;r,u'sJe(icr, 5 i, tSDS. 2

Aruie (,'I t
° Article 6S(

Ankle 6S(2).

Ankle 66(I) and Anode 67 ACEIR.
1	 Article 63(2).
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place in I
ke imminent future -- Article 63(2),ISI llicse provisionS sVCrC

iiivo)cJ in the Velasquez Rorin,iric'z c,isc.

Advisory lurisdiction'

Ilic sccorid clettietit of Court's jurisdktiois is its Advisory iii isdiction. 1 he

rules regarding Advisory jurisdict iou arc provided in Art dc 6-4 of rite

(lonventioti wh i t.1i provides:

1. (he 11wilit, cr states of the ,irsanisatiO12 tts.uy consult Ilic Co m( regarding the

ntcrpict.ltio fl of this Couveuttiorl or 01 other ircaties cii :uii;ig the prncc-

riots of human rights in the American states. \Vithiiii their spheres of coriipc-

tetiec, the orga its listed ill Chapter X of the Charter of the Organisatiun of

Atnericail States, as aiiictidcd by the Protocol of Ltticnus Aires, Filly it like

mariner consult the Court.

2. (The Court, at the request of a member stare of the orga rtis.stion, may provide

that state with opinion regarding tlic courtpartbili of any of its dotnesne laws

with the aforesaid international instrtitllcnts.

From the above provision it is clear that the Court may provide an advi-

sory opinion on the interpretation of the ACIl It and other human rights

treaties, concerning the protection of human rights in American States.bS

Any S tate tsscm	 mahcr of the O.A.S. y request an advisory opinion; such

requests are nor restricted to States parties to the Convention. While States

nut parties to the ACIIR may be less interested in this particular Convention,

nevertheless they do continue to have an interest in the in
t erpretation of

cit her human rights treat y obligations which they have incurred. 
154 These

opinions not only relate to the interpretation of instruments referred in

Article 64, but any member State could also seek an opinion as to whether

its domestic legislation is comparable or not. The only main requirement is

'legitimate institutional interest' in the questions posed to 
t he Court by this

rcquest. 5
 The advisory opinions of the Court are not restricted to parties of

O.A.S. member States hut a iso authorise any organ of O.A.S. listed in

Chapter X of the Charter.'

131 Ye Ci '
nimksiofl has aseI ted a similar power; see C. Ccrna, 'The Inrcr-Amcrie.fl Commission

on Human Rights: Its Organisation and Examination of Petitions and Communications' in

D.J.  
Harris and S. LivingstOflC (cd), above n. 1,65-113 at p	 j. 107; Roch and Pi,zt'erlo'r v. United

States Cisc 9.647. Res. No. 3187 , 0EScrI111 .71, Doe. 9 rev. I, at 147.

	

$2 5cc 1 Bucrgenthal, 'File Ad' tory l'racticc	 C fl. I, at P. 1.

iJ .\nick 64()).
154 Da' idmit, above r. 122, at p. 101.

115 Te 1./fret of Reservations 00 the EntrY 1,00 Force (if the ,4mr,mn Conc'c ' itiori on Hiinun

visory Opimmirirt ()C-2i92, Spmihr 14 1992, triter-Am. 0. H.R.
Rights (.10$ 74 and 75). Ad 

(Set. A) No.2 (1982).
Ibid.
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The Court, however, has emphasised that the organ petitioning for an 
advi-

sory opinion must have a requisite locus standi to seek such a ruling- 
157 The

l i s t crAr3'riCa11 Commission has been unequivocallY recognised by the Court

as havg the competence to request advisory opinions, 
158 and in practice has

been the only organ to invoke the Court's advisory j t irisdiction. 159 The proce-

dure for invoking the advisory jurisdiction is initiated by making an applica-

tion to the Court along with written observations. The Court then sets a date

for a public hearing. The ultimate decision to provide an advisory opinion

is at the discretion of the Court. By virtue of the Courts' anmicteS curiae

provisions, NCOs, acadeniics and private individuals have been involved in

the process of the Court's jut isdiction.16°
Technically these opinions are advisory; however, through cansination of the

competence of 
the Court and its powers to interpret a particular provision, it

can bebe said that an opinion has considerable authority. For a State to disregard
the advisory opinion of the Court is akin to breaching its obligations under

the Convention. The Court's advisory jurisdiction has been used much more

frequently than its contentious jurisdiction. A wide range of issues have been

addressed by the Court in its advisory opinions. The Court has advised upon the

relationship and interaction of various systems of human rights protection with

the opinion that the Convention creates immediate binding obligations for the

ratifying State. 16 ' It pronounced on the limitation of death penalty, 162 it has

interpreted the provisions of the Convention 163 and has pronounced that the

suspension of the remedies of amparo and habeas corpus (even in times of

emergencies) as incompatible with the provisions of the Convention. 164

157 Ibid.
As the Court noted in Entry into force of the America': Contention for a State Ratifying or

Adhering with a Reservation case 'lUlnhke some other OAS organs, the Commission enjoys, as a
practical matter, an absolute right to request advisory opinions within the framework of Article

64(1) of the Convention' pars. 16.
59 A.A.C. Trindade, 'The Operation of the In t er-American Court of Human Rights' in D.J.

Harris and S. Livingstone (edt), above n. 1, 133-150 as p. 142.
60 Sec Shelton, above n. 1, at p. 342.
'SI 'Other Treaties'Subjecf to the Cons r,ltatiUcJiIrsthChron of the Court (Art. 64 of the American

Convention on Human Rights), 
Advisory Opinion OC-1182, September 24 1932, Inter-Am. Cr.

H.R. (Set. A) No. 1 (1932) and The Effect of Reservations on the Entry Into Force of the

American Convention on Human Rights (Arts 74 and 75), Advisory Opinion OC-2/82,

September 24 1982, Inter-Am. Ct. H.R. (Set. A) No. 2(1982),

262 Restrictions to the Death Penalty (Arts 4(2) and 4(4) of the American Contention on Human

Rights), Advisory Opinion OC-3183, September 8 1933, Inter-Am- Cs. FIR. (Ser. A) No. 3 (1983).

263 The Word 'Laws' in Article 30 of the A,nrykan Convention on Jlisnian Rights, Advisory

Opinion OC-6186, May 9 1986, Inter-Airs. Ci. H.R. (Set. Ps) No.6 (19S6).
161 Habeas Corpus in Eniergency Situations (Arts 27(2) and 7(6) of the American Convention or'

Hun-ian Rights), Advisory Opinion OC-8/87, January 30 1987, Inter-Am. Cm. H.R. (Set. A) No.
8 (1987) and Judicial Guarantees in States of Emergency (Arts 27(2), 25 and S of the American

Convention on human Rights), Advisory Opinion OC.9/87, October 6 1987, Inter-Am. Cr. H.R.

(5cr. A) No. 9(1987).
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In the first case cotisidcrcrl by the Court, the 'Other Treaties' casc, t the

issue concerned tire actual scope of the ad visor y jurisdiction of the Coil

 rticiil.1 ny the rircanitrg of the reference in Article 64(1) to 'other treaties eon-

man rights in the American 5) stein'. Peru 11,1d
cerning the protection of Flu 
asked for an aJ isory opinion, asking whether 'other treaties' meant treaties

adoptcd within the framework of the In ier-Airrerican System or was more grir -

erai and included, for example, the UN Covenants and other non-American

hunrari rights treaties to which States outside the Americas may be parties.
'I he Court took the view that any human rights treaty may he the subject of

a ll advisory 
opinion atthough according to the Court there may be circulir-

stances where it could refuse such a request if the case involved a non.

American State's obligatiot1S. in the Rest rictic'?tS to the Death Penalty casc

two primary issues were dealt with by tire Court. Guatemala had tirade a

reservation to Article 4(4) concerning the irr i poSItiOn of the death penalty, and

tire case ctnergcd from a dsagreerircIit bet ween the Commission and
Guatemala. The first primary issue was whether, in the absence of Guatctnal.s

having accepted the jurisdiction of the Court, was it still open to the Court to
address the question. The Court took the view that since the case fell within

the scope and competence of the ConrinissiOn, tire Court had jurisdiction to

deal with tire ease. Secondly, on the substantive matter the Court followed a

niucir more t raditional judicial appro.rch. It held that Guamenrala's reserva

tions should be construed in a irranirer that was compatible with the objects
arid pit rpOSes of tire Convetrtioir and at tire same time leaving Guatemala's

obligations u rider Article 4(4) intact.

In the Interpretation of the American Declarattoli casc, Columbia had

asked for an ad visory opinion of tire Court regardrrrg the status of the
American Declaratioti on tire Rights arid I)ritics of Man posing tire question

whet her, under Article 64(1) of the ACbIR, it qualified as a treaty. The Court,
reversing, tire Commission's earlier ;rpprmich, took tire view that it could trot

be regarded as a treaty. Oil the other in ...id, the Coin I did aLisaitce the jrnSitiOIi

that the Dccl,rration is an authoritative i nterpretation of the iiunrarr rights pro-

visloirS of the O.A.S. Charter arid in turn sense is a source of international
obhgatiorrs lire importance given to tire Declaration is valuable wlrrni tire

iriittran rights record of tire norr State p.r rt es of tIre ACt ER is no he c<,ttsiderej.

'( p ,. , jre.;(e	 Su t'(' to tAr Co".,,!7.ut;e / 0 ,0?,(tiO0 oft/nc Con;n! (tn	 4 of

Co,on'ut,u'; 	 fl- 	 iç/,o), Admsouv O,	 O-t/S2. Sn ci:lni 2 t Ns', 	 Ann Cr

HR. (Sc,. A) No. I (19S2).
R er trr' n (,.nni ii n/c Death rena tty (Anti 4 2' .0 'nt -I (1) of the A ,';,'rici', Con 'cot;,n' 0',

R i ghts), Adrrn' ry Orinion 
OC-3/S3, ScprcrnNr S 19S3, i,ncrAnr. Ci. HR. (Ser. A) No. 3( 19S3)

1,7 !r.terprcOr r;o of the American Dec!,n rut n.', of iL-, R , 5 /:ts a,,] H nt I C of AIII \Vtt)ri'; the

fra,,,en; . of A it ic/C 6-I of the A ,nricon Con;; -not In , on, / lw,ra', Rig/nit. Ad no y Qii our

0C10189, July 14 1989 ,  Inner-Am. Cm. HR. (Scr. A) No. 10 (I 959).
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FACT FINDING MISSIONS OF THE INTER-AMERICAN
COMMISSION

Article 18(g) of the Statute of the In icr-A mcrican Commission provides thc

(Mtnnhistou with a fac t -finding investigative jurisdiction. It compares

favourably to other fact-hndng proccsscs, itt pattictllar the UN fact-Itridtiig

missions. Since its establishment the Commission has conducted vell over

sixty in loco investigations of alleged violations of human rights in States

belonging to the O.A .8. Commenting on the value of this invest iga t

frindtdc notes:

the IACIIP. has undertaken cxtensivc fact-finding exercises, probably to a larger
extent than any other international supervlsoi y organ at kast in so far as in loco

observations are concerned. These are of particular significance as in loco investi-
gations in Chile of 1974, the report on forced disappearances in Argentina of 1979,

the report on the population of Miskito origin in Nicaragua of 1984, and the
reports on Haiti of 1993-1994, among others .. The reports rcsuitiog from these
missions have been instrumental in asserting the facts of a situation. Moreover the
publicity given to the reports has served to achieve certain of the objectives of a

reporting system such as the monitoring of human rights, public scrutiny of
legislative measures and administrative practices, exchange of information and
the fostering of a better understanding of the problems encountered. 169

CONCLUSIONS

The promotion and protection of individual human rights within the

Americas has been problematic. The region has witnessed substantial viola-

tions of human rights: torture, disappearances and mass killings. Rpressivc
military regimes of the region violated human rights, and victimised and

persecuted unashamedly their political opponents. Confronted by hostile or

uncooperative regimes it is to the credit of the inter-American system not only

to have remained operational but also, in a number of instances, to have
produced positive contributions to the protection ol human rights.

.kaoter has traced the developments through which the two largely
incoherent inter-lti,,.'- ' n systems are gradually progressing towards ereater

z.consistency and rcgularisation. Having saw tin,	 ..,
distinct systems is unsatisfactory. The unsatisfactory nature of humnatt rights

"' See M.C. Bassiotini, 'Apprising UN Justice Related (act-Finding Mission' S \\u/-into,,
Un it •y Journal of Law liii! Pulicy (2001) 37; T. NI. Franck and H.S. F rice, ProvdntraI Du
Process in I l y man Rights Far-Fittdnng by international Agcncics' 74 A]!!. 09S(1) 305;
D. \Veisshrodt and]. McCarth y.'Fact-Finding by Ititernatiuntal Human Rights Organizations' 22
Vi]!!. (1951) I.
69 A.A.C. Frinidade, 'Rcpoiting lit the Inter-American Ssicit, nit iiinnnan Rights i'rn,tctit,ti II

P. Alston and J . Crawford (eds), The Future of U,\' Il,,,,,.ii: Rights Treaty Monitoring
(Cambridge: Cambridge University Press) 2000, 333-346 at p. 342.
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protection is particularly evident in those States parties of the O.A.S. which

have not ratified the ACFJR. The refusal to accept the obligations under the
American Convention results in the failure of the liiicr-American court to deal
with the cases arid to provide legally binding judgments. As Trindade correctly

notes:

The basis of the Court's compnlcory jurisdiction provides yet another illustration

of the unfortunate lack of automatic application of in t criiitional jurisdiction. The

Inter-American Sy S tC111 of human rights protection will considerably advance the

day that all OAS tncmiihcr Statet can become pjrtirs to the American Convendomi
(and its two Protocols) without rcservatioils and all States Parties to the

Convention accept unconditionally the Court's jurisdiction. 
170

Another important limitation is tise lack of provisions in the Inter-American
system to ensure compliance with the judgisients of the Court. According to

Article 65, the Court is required to submit to the General Assembly of the
O.A.S. a report on its working during the previous year, in parrmcul.i r tire cases

which have not complied with the Court's judgment. 
171 Non-compliance or

inadcqLmatc compliance continues to relsain a substantial problem in h:mnsan

rights law. In this respect, the largely political sanctiOtis to ensure compliance

represent an unsatisfactory feature of the Convention.1 
72

70 A AC. Trindade, 'The Operation of the lntcr.A:ucriCatl Co.mr of I ltmm,ian Rights' in D.J. Fiarro

aid S. l.kimrgrnonc (cdt), above n. I, 133-I50 at p. 136.
ii Article 65 ACFIR.
7.' See V. Corner, 111C Interaction between the Political Actors of the OAS, the Conmrnirsion and

the Court' in D-J. Harris and S. Li.ingstonc (cd.) above n. 1. 173-211 an pp. 191-192.
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AFRICAN CHARTER ON
HUMAN AND PEOPLE'S

RIGHTS'

INTRODUCTION

H i stor ically termed the 'Dark Corn neat', from plc-Colonial to ii1O(ktn timC.S

AIrica has witnessed substantial violations of human rights: In precolonial

Africa, unfortunate practices such as human sacrifices, torture and infanticide

were performed. 2 During the period of colonisation, Africa was economically

and politically exploited and served as a ready source of produce for the slave

trade and European expansionism. 3 For Africa, the transition from colonial-

isin to independent Statehood has been a painful one. Post-colonial Africa

has witnessed substantial violations of individual and collective rights. The

repressive one-party political systems and the dictatorial regimes of men

U.O. Umozurike, The African Charter on llunwn and People? Rights (The Hague: Kluwer Law
lntrrn.irional) 1997; E.K. Qusshigah .srd O.C. Okafor (eds), Legitimate Goier,iance in 4/mit-a:
International and Domestic Legal Perspectives (The Hague: Kluwer Law !n:rni.: tional) 1999; A.H.
Robertson and J.G. Met-tills, H:,,,:art Rights in the World: A,: Introduction to the Study of
I,itern,z1o)n,sl Protection of )-J;v,;:a,: Rights, 41h edn (Manchester: Manchester University Press)
1996, pp. 242-266; S. Davidson, H,:,na,: Rights (Buckingham: Open Uniscrsity) 1993, pp.
152-162; C. Flintcristan and E..-nksimah, 'The African Charter on Human and Peoples' Rights
in If. I (annum (ed.), Guide to International Human Rights Practice, 3rd edn (l'csv York:
Tr.:nsnion:uT Publishers) 1999, pp. 163-174; H.J. Steiner and P. Alsion, ! '::crn,,t:onal Jjonvj.':
Ritl.:ts ii, Co,,tcxt Latin, I'olirjci. 'slr,ils: Text and Materials, 2nd edo (Ox(oof: Cljrcndon 'it-cm-
2000. pp. 920-937; M. Murua,'The African (Iowan Rights Court: A Two Leceed ScooP' 21 HRQ

(1999) 342.
Ums,zurike, abovc n. 1, at pp. 15-18.
Sec A. Cassese, lnteriz.ztionsl Law in a Divided World (Oxford: Clarendon Prcs) 1990, p. 52.

R. Howard, Evaluating l-Ium.sn Rights in Aloei: Some Piobicius of Tni 1' liit Compnrisonus' 6
HR  (1984) 160 at p. 170.	
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like idi Arnin of Uganda (1971-1979), Francisco Marcias Ngucina of

Lcuator;al Guinea (1969--1979) and Jean l3okassa of the former Central
Africa is Empire (1966-1979) have been instrumental ill the denial of cmli fun-

damenta I rii'hts. Worst still, sevcral African States notably Rwanda, Rurundi
and the Sudan have been overcome be waves of ethnic cleansing and genocide.

Amidst the gross violations of individual and coliective rights, huni;'mis rights

have not been a isotcd strong point of African governments or African

i it crgovcrnmcntal OrganiSatLOIls. 4 1.ffcctive protection of human t ig1mts has

O nly rarely influenced the policies of the Organisation of Afric;mmi Unity

(OAU), the principal regional African organisation.' The OAU Cha Ocr, die

primary constitutional document of the Organisation does not make any
explicit references to human rights, although States parties do undertake to

'promote international co-operation, having due regard to the Charter of
the United Nations and the tJnivercml Declaration of Human Riglits'. The

absence of any specialised Commissions relating to hiunsan rights is a Rn

conspicuous but not accidental. 7 The apathy towards the effective promotion

Of humanman rights since its establishment confirms a genuine distaste on the part

of the OAU for this subject.
,k')nc major exception has been the adoption by the OAU of the African

Charter on I human and Peoples' Rights (AFCI1PR). 8 Thic African Charter is

For a histneicsl position see U.O. Urnozurke, 'The African Chance on human and Peoples'
Rrpliic 77 A]!!. (15`83) 902; tJ.O. Urnorurike, The I)onresnc Jtrisdrctron Clause in the 0 A.U.

(;haiwr' 31 1 flfriro,i Affairs (I 979) ni 199, F.M. [ISa, '1lurira.-s and Peoples Rights: Distirrcirsc

[caturcn of tire African Charter' 29 JA!. (19S5) 72 at p. 73.
.1' h' C) At I k the rcgi naT or pa ri SSt oil wiirc}r represents  ml c African  Sri ret and was respon ci bin

for the adoptirirs of tire African Charter orr I iririsari and Peoples' Rrghis. '1 he Charter of tiC
Orgairisatirsir of Alt ican Unity bAlM wit adop t ed by the Surrrrriit Conference of the I-leads of

Sr soil c;rivrrrirncnts in 1963. The OAU it based on tire principles of Sovereign equality, nun-
initcrfcrrrrcc, abnclirte dr-dicaticrii to rl,e moral nr i r.rrrcipatirrni iii mIne African territories which are sinil

de jscrndarrr alitl in pr.rl:r.y of non-.iiignrnncnr writ reg.irrl to all hicrs. Article 2 of the 0A1  Clr.iner

icludcs arrnonrg its airiss lineralto 'to prsrnsrcnte tire unity and soirdarni> of the Alricarr Si.ntei -

eradica re all fount of coirrrrLilrsni frcsiti the cn,rnrrrrernt of Am ca and t o defend their Soc r'rergrrnv,

their tcrrrnranai niine );nrty a nd inrdeperrderncc. -t he ing.il bass fur anfrprrng the African Ch-inter :,in

be fuisrurd in 21(b) of the 011.3 Chanter which iri.it nrerrrbee Strict 'to coordinate and nrnneniif>
there coll,iLorjrioo and efforts to aehievc a better life tirc peoples of Africa. Acsrrndrrrg ii
2 l(c) which rer;rrres Stares to 'promote intrrniirrOrral co-operation has mg dine reg.rrd or i.e
Charter of the ijirrtvi Nitrous and t he Unruus.ii Dcclar.inrorr of Ilsinran Rights'. Tire Ong.trrc nil
the O,\U are tire Accendnic of  leads of Suites arrd C,ocerrrrrrcriir schilr ii the Suprm.rnre reu.srr intl
trsrets at (cmi ounce a year, Cnnurrucil of horegn .lnnnnstert turns at least r 'cr.e a year and ins iron

lrinrctOrr is to prepare or execrile dcsnons of the Assembl y ; tire Ceircual Secrctarrau anrd the

Coniurunissiors of Mcdmatnrann, C,rtncrhnisnu,,i and Arbitration For tire tent of the OAU Charter ccc,
I Brown Inc led.), Basic Drrcu,,,e,nts i t , j,rte,nna i,onual Liu-, 2nd cdii (Os ford 	 nfri rd hut ' Cr01)

Press) 19S I, pp. 6S-76.
Ibid. Article 211 1(c) OAU Charter.
Ibid. Article 20 OAU Charter.
Adopted on 27 June 1 9S I. Entered into force 21 October 1 9S6. OAU Dix. CA IIILEGI67I$ Rev.

5, 2[ l.l..M (19S2) SS; 7 HRI.J (19S6) 403
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also known as the Banjul Charter after Banjul, Gambia's Capital city, where
the Charter was drafted. The Charter was adopted in June 1981 at the eight-

eenth conference of 1-leads of State and Governments of the OAU. It came into

operation [if 1986. All States pat-tics to the OAU are eligible to

become parties to he Charter- 9 This chapter deals with African htina n rights

law. with its primary focus upon the protection accorded through the African

Charter on 110111.111 and Peoples' Rights (the Chatter).

DISTINCTIVE FEATPRESOFTHE CHARTER'

Incorporation of three generations of rights

Earlier chapters have considered the divisions and bifurcations between the

three generations of righcs.	 Charter is the only human rights treaty to

accord explicit protection to civil and political rights, social economic rights
and collective groups rights. This Charter contains an elaborate list of t- j

ditionil civil and pohiricml rights\sjfhcse rights bear strong similarities to the 'ncs

contained in other international and regional trca	 TI ild such funda-

mental rights as the right to equality before the law, the right to liberty, the right

to a fair trial, freedom of conscience including religious freedom, freedom

of association and freedom of assembly. In addition to the civil and political

rights, there is a set of economic, social and cultural rights. These include the

right to education, the right to participate in the cultural life of one's commu-

nit-v. and the right of the aged and disabled to special measures of protection.

Furthermore, and more exceptionally, the Charter also contains a number
of collective rights, the so-called 'third-generation' rights. The idea of people's

rights, in paiskuui, i1i, .:- I-- to economic and political self-determination

forms a viral lement within the constitutional workings of independent

African States; it is also strongly represented within the African Charter,

which as its title confirms is the only treaty upholding the rights of people

alongside individual human rights. The Charier contains the important and

well-established rights of peoples such as the right to existence and the right

to self-determination. In addition there arc other innovative (though equally

valuable) rights such as the 'right to a general satisfactory environmen t. i I

C.A. Odinkalui and C. Clii itnsrn. The A 1ricji Co l ' I Fili,,ion  on I luma n .1 nd Peopk R irzbi
The DeNclopmenT of its Non '.,ire Comnsunic.utiofl Procrdurcs' 20 HRQ 199) 25 .r rr-

2 3(-237.
0 DSa, above n. 4, at p- 73.

A. Boyle and M Anderson (eds). f juuna,z Rights Appro.icbcs to Environmental Protection

lO';ord: Clarendon Press) 1996; P.W. Rirnie and A.E. Rc s k, Inter,,atwnal Lou- i,:d the

tin ;On,,,r,,t (Oxford: Oxford Vnivcrsiiy Press) 1992, pp. ISS--2 14; J . Rchinan, Tbe Role and
Contribution of the World Cmiii in bc Progressive Development of International Environmental
Las 3 APJEL (2000) 387.
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Esironmental rights arc increasingly being associated as parr of the
framework of international human rights law. There is now a substantial
jurisprudence on the right to a safe cnvroOmCflt and the contribution of the

African Charter to the Subject flhiist be acknowledged. As a pion eering treat'

provision in international human rights law, Article 24 of the Charter has
done much to highlight a generally satisfactory environment as being a

human right. 12

I)utics of the individual

The idea of duties, once again a distinctive feature of African societies, is
unprecedented in so far as human rights treaties arc concerned. 

13

Furthermore, the African Charter sets these out explicitly within Chapter Il,

Articles 27-29. It has been contended that the Charter includes a section on
duties for the same reason as it includes a group of articles on economic and
social rights. The primary reason had been that the States concerned wished
to put forward a distinctive conception of human rights in which civil and

political rights were seen to be C ounterbalanced by duties of social solidarity.

Three general principles emerge from these provisions regarding the duties.

First, that every individual has duties towards his family and society, towards
State, 'other legally recognised communities', and the international

community. Secondly, the rights and freedoms of each individual must he
exercised with due regard to the rights of others, collective security, morality
and common interests. Thirdly, that everyone has the duty to respect and
consider others without discrimination and to proniote mutual respect and
tolerance. The individual also owes a duty to his family, national community,

tia tioir, and the African region as a whole.

'Claw-back' clauses

lire provisions of the Charter, while distinctive in the manner described, have
been the objects of criticism. Criticisms hive been levelled against the
vague nature of its provisions and its so-called 'claw-hack' provisions, which
authorise the State to deprive the iidividu.il of his or her rights. t4 The

claw-hack' clauscs ate used in relation to Articles 5-12 and have similarities

for rgo rnf en vi roin merits! tie r its vit ti ii A frica sec tic Rj n ko Convention on, the ?,,in of the

l i nporz into Africa and the Control of Tra ii shou,,d3ry Movement and N1jn9crnrnr of hi .dorrc

Wjsres	 thin Africa (1991) wwwicxtncrc.s mria.org (20 March 2002).

1 We have noted the existence of provisions on the duties of the rrdivtdiij)s in the American

Decljrarion of the Rights and Duties of Man (1948); see above Chapter 8.

C E. Welch. Jr., '3 he African	 mmi5siOn on Human and I'eoplcs' 	 Rights: A Foe Year Report

and Assessment' 14 IIRQ (1992) 43 at p. 46.
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to derogations, save that its the case of the latter, circumstances arc explicitly
statcd in which rights may he limited. In so far as 'claw-back' clauses arc

coirccrned, a wide range of discretion is conferred upon the State to excltidc

cn j oymcnt of rights) 5 In etch instance, the State is permictcd to Justify limita-

tions on the rights by reference to Its own domestic laws. As we shall consider,

these 'claw-back' clauses feature in many of the rights within the Charter.

ANALYSING THE SUBSTANTIVE RIGHTS IN THE CHARTER

The Charter can be divided into three parts. ]'art one contains the rights and

duties of the individual, part two considers the role and functions of the

African Commission oil and Peoples' Rights, (the Commission), and

part three covers general procedural provisions. The principal executive organ

for the implementation of the Charter has thus far been the Commission.

However, it has recently been decided to establish an African Court on

Human and Peoples' Rights. t6 The Court will complement the work of the

Commission. According to Article 1, States parties recognise the rights, duties

and freedoms in the Charter and undertake to adopt legislative or any other

measures of compliance. The subsequent Articles provide a list of rights

contained in the Charter. These are as follows:

Article 2
Article 3
Article 4
Article S

Article 6
Article 7(1)
Article 7(2)
Article 8

Article 9(1)

The right to non-discrimination
The right to cquality beforethe law
The right to respect for life and the integrity of the person
Freedom from exploitation and degradation, including slavery,
torture and cruel, inhuman or degrading punishment
The right to liberty and security of the person
The right to a fair trial
Freedom from retrospective punishment
Freedom of conscience, the profession and free practice of
religion
The right to receive information

IS See R. Higgins,'Derogations tinder Human Rights Treaties' 48 BYIL (196-77) 281; A. Kiss,
'Permissible Limitations on Rights' in L. 1-tenkin led.), The International Bill of Rights: The
Covenant on Civil and Political Rights (New York: Columbia University Press) 1981, pp.
290-310.
6 5cr Protocol to :J.'e African Charter on / junii,, and Peoples Rights on the Eitabliil',,:cnt of an

African Coi,rt on Human and Peoples' Rights a dopted 10 June 1998, OAU. Doc. CABILEG/66il5.
Not vct in force. Also see the Draft Protocol to the African Charter on Human and Peoples' Rights
no the Establishment of an African Court on Human and Peoples Rights bthe Assembly of
leads of State and Governments of the Organization of the African Lnai; Conference of

Ministers/Attorney. General on the Estab!rsl,rnent of an African Court of I fiunin and Peoples'
Rights oAufLEG/t(NMFctlPRJPRor (I) Re','. 2 (1997). Also see G.J. Midi and K. .\lsg(ivcrss,
'Reinforcing the African System of I lunisn Rights: The Protocol on the istablishmnt of a
Regional Court of lluimsn and Peoples' Rights' 16 NQIIR (1998) 431.
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I he right to express and dissemin ate opinions

Freedom of association
Freedom of assembly
Frcedom of movement
Right to leave an y country sine1 the right to return

Right to seek and obtain asylum
Proluhitiori of toast e5pulsion
The right to pa tticlpare in government
The right to equal access to the public services
The tight of equal siccecs to public property and to pubhc set vices

The right to propert
The right to work
The right to he;slrli
The right to education
The right to participate in the cultural life of one's community
The duty of the S;ste to promote and protect the moral and

t raditional values
Recognition of famil y as the natural unity and basis of society

}:amiky to he assisted as a custodian of morals and traditional

values
Protection o f the rights of worncis and children

Rights of the aged and disabled
Peoples right to equality
Peoples' right to existence
Peoples' right to se!f_deternsiziati01
['copies' right to dispose wealth and natural resources
Peoples' right to economic, social and cultural drvclopmn<flt
Peoples' right to national and inrcrimaiioiial peace and security

Peoples ' right to -,I 
general satislacrory environment

Article 9(2)
Article 10
Article 11
Article 120)
Article 12(2)
Article 12(3)
Article
Article 13(1)
Article 13(2)
Article 13(3)
Article 14
Article 15
Article 16
Article 17(1)
Article 17(2)
Article 17(3)

Article I8(1)
Article 18(2)

Article 18)3)
Article IS(4)
Article 19
Article 20(1)
Article 20(1)—(3)
Article 21(1)
Article 22
Article 23
Article 24

'citi cl sen urination antI cquahty

Article 2 of the Cli,srrcr rcitcrates the right to 
[)On -1This ri;IiL,

a. we have timid tIrosigliosit Ellis hook, representS the clmrc of modern liunsams

i i)its sw. It is v(i)' correctly established as the leading tight \s'itliiii the con
tEXt of a region celucli has suffered front substantial acts of discrrmninl,ltio nl and

ft tilts imiequalitics Article 2 procides:

lIvery 11 )[livid,111 sh.ill he c116rlcd to thr eni 1 oyrriCiU of tIme rights and frredom

recognised and gu.srantm'ed it the prcsrrit Cli,stcct %1:1	
dstimieri:i of any kind

such as race, ethnic group, colour, sex, language religion, poimic.sl to
Opinion, national arid social origin, fortune, birth or other status.

The terminoloY of the Article and the prohibited categories of diScrtmmi,stion

arc ver similar to thoSe cmployed in other human rghs	
Like othertiCS.

y 
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human rights instruments, distinctions based on race, ethnicit=y, colour, sex,
religion, language, political opinions, national and social origins, or birth arc
not permitted. The analysis of the provisions of this Article allows us to make
a titiiiiber of Specific COI11I11COLS. First, the terms used in the Article are not
exhaustive; other possible grounds of discrimination, for example age, dis-
ability and sexual orientation are also covcrcd though not stated. Secondl y, the
usage of the term 'fortune''fortune' represents an innovate basis of non-discrimination.
From the trat'aux preparatoires, the rationale for employing this term is not
fully established. According to the Oxford Advanced Learners Dictionary,

fortune' means 'chance, especially regarded as a power affecting peoples'
lives'. 7 It has been suggested by one commentator that its addition 'implied
African recognition that enforcement of rights may depend upon a person's
general circumstances or status in society'." Thirdly, among this broad right to
non-discrimination, certain sections of the community nevertheless deserve
special attention. In the light of the frequent discrimination faced by women
and children, protection of their rights on the basis of equality is an important
concern.

The right to non-discrimination is further reinforced by the provisions of
Article 3 which emphasise equality of all individuals before the law, 20 and
equal protection for everyone before the law.' As noted above, equality and
non-discrimination represent fundamental principles of all international,
regional and domestic frameworks. Equality includes de jure and dc facto
equality confirming Uniozurike's point that 'the Charter refers to substantive
or relative and nor material, formal or absolute equality'. 22 The notion of
equality, therefore, allows for reverse discrimination or affirmative action
policies.

Non-discrimination and equality as broad overarching principles also
encapsulate the concept of fairness in trial and freedom from retrospective
punishment. The right to fair trial is covered by Article 7. Article 7(1) provides
every individual with the right 'to have his cause heard'. This Article includes
the right of appeal to competent national organs and affirms the right to be
presumed innocent until proved guilty by a competent court or tribunal. It
also affirms the right to a defence, including the right to be defended by coun-
sel of his choice; and the right to he tried within a reasonable time by
an impartial court or tribunal. Article 8 contains the cardinal principle of

Oxford A,fvanceJ Learner's Diet fr,nary of Current E,nlii!, (O1ord: Oxford University Prc)
19S9,p.486.

Davidson, above n. 1, at p. L54.
' Sec C. Viii Borneo, Time !ntern.rt,onal Ian ' on the Rig/,t of tie Child (Dordrevht: Martinus
Ni 1 hoII Publishcrs) 1995, an ,. 402.
21) AriiJe 3(1).

Anode 3(2).

22 Urnozurike, above n. 1, at p. 30.



242	 Rcsiorio! J',o:edinn o(l (union R igI;is

natural justice that no one niav be condemned for an act or omission Nk hick

did lot cOnS(tUtC a Icgally punishable offence at the time it was committed.
It provides that no penalty may be inflicted for an offence for which no pro

vision was made at the time it was Onhtflut ted. punishment is pci sonal and can

be imposed only on the offender.

Right to life and prohibitions of ortmlr c and slavery

supreme human right, has been protected by Article 4
The right to life, as the 
of the Charter which provides as follows:

Human beings are inviolabk. Every huritan being shall be en t itled to respect for

his life and the integrity of his person. No one may be arbitrarily deprived of th's

right.

The Article in recognising the irivioiahmiity of }iuriiaui life confirms the cntirle-

mcnt of everyone to the right to life and integrity of person. At the same time,

the Article is structured in an awkward manner -arid  clues not address some
fundamental issues. There is no explanation of the meaning of the term 'life'

aid it is not clear as to the extent to which the rights of the unborn child arc

protected. Furthermore, foLlowing the iCCPI& the Charter does not prohibit
ifc. Only 'arbitrary' deprivation of life is pro.

all forms of deprivation of l 
Ii ibited, although the mcani nsg of 'arbitrary' is not defined. Some guida nec

may he obtained from the jurisprudence of the Human Rights Connitittec,

which has spelled out the meaning in its consideration of individual cases and

State reports. 23 
Unlike, the ICCI'R, no limitations are placed oil usage of

capital punishmcnt. The imposition of the death penalty remains a cuntrOVer

sial snbcct in in ternational la	
and a ntaoriUy of African States retain this

sentence within their territories.
Article S provides for the right to the respect of the dignity in human beings

It also prohibits slavery, the slave trade, and cruel, inhuman or degrading

t reatnicilt or puniisllnleiit. ] he prohibitions Oil torture, oh oan degradingi 

neatnicilt or punishment as norms of j us coge'rs and principles of customary

intcrnstiOnl.1L law, have been :sflirnied ill all the irm t crtmarioflai liunian rights

11111U

nnents. The lslearnimg of the terni 'torture and 'Jrihlti!lla!i or 'degrading

treatnielit or punidinicnt has been expanded further by time (.t)itliflittCC

Torture (CAl), and b regional luiirii.iui riglins bodies (such as the

European Conimliiss 	
21in and the Euru11c;ni ( iiiiri of I li:ivaui ]h i ;lits) (r0d.

inhuiiiui.ln and degrading i rratillemit arid ps i mi:sliliicmui has been addicseJ iii

considerable detail by the European Court of 1-human Rights in the context of

corporal punishment. \Vhilc the j ur i sprudence of the African Commission no

Sce aho v i Cliapic 4.
° See Iaclow Chaptcr 15.
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this subject is not substantial, domestic African courts have relied upon the

ECHR's prohibition on corporal punishment. The Zimbabwean Supreme

Court decision in State v. Ncnbe and Others, represents the formulation of

important principles. In this case, three persons had been found guilty of

offences against children (rape of an unspecified number over a period of two

and a half ) ,cars). All three ricn were sentenced to significant terms of irnpris-

onmcnt with labour and wcrc also each sentenced to a whipping of six

strokes. Their appeal to the Supreme Court which concerned the sentence was

upheld. According to the Court, whipping as a punishment violated s, 15(1)

of the Zimbabwean Constitution, a provision which prohibits torture and

inhuman or degrading t reatment or punishment. 25 In arriving at this decision

the Court considered Article 3 of ECI-IR, comparative criminal and other case

law including Tyrer v. UK 26 and concluded that whipping was an affront to

human dignity. 27

It also needs to be appreciated that cruel, inhuman and degrading trcatmei't

is a subject impinging heavily upon cultural or religious relativism. For those

States practising Sliaria, punishments such as flogging, physical amputations

and executions raise issues of compatibility with modern norms of human

rights law. Some of the African States have been criticised for allowing such

practices as female circumcision or for criminalising adult homosexuality.23

The African Charter clearly prohibits slavery and slave trade. However

various practices of servitude, in particular child labour, continue to take

place. In addition to the prohibition of slavery and subjugation, the Charter

provides for the right to liberty and security of person. Article 6 notes:

Every individual shall have the right to liberty and to the security of his person.
No one may be deprived of his freedom except for reasons and conditions previ-
ously laid down by law. In parricular, no'one may be arbitrarily arrested or

detained.

Right to liberty and security of person is an important human right, and

forms an essential ingredient of the human rights corpus. The Article, while

providing protection, is unsatisfactory because of its vague and uncertain ter-

minology. The use of the term 'except for reasons and conditions previously

[198-11(2j ZLR 246 (SQ 267 B—C; 19S3 (2) SA 702 (ZSC) 717 B—D; summaries of the case
in lnternarioival Commission of Juiriso, The Review, No. 41 December 1983, 61; Ii
ConJnmommi4ea/lI, Law fjrllcthr (1988) 593.

Tyier v. United Kingdom, Judgment of 25 April 1972, Series A, No. 26.
21 193 LRC (Consi) 442; also see State v. A Juvenile [1989] (2) ZI R 61 (Court of Appeal of

3oOsvaiva holding Corporal punishment of Juveniles unconstitutional tinder Section 7 of rh
Constitution which prohibits inhuman or degrading punishment. Namibian Supreme Court held
corporal punishment unconstitutional in Ex pane Alt. General it: re CorponiI Pu t ielanent by
Orguuo.s o1 Slate 1991)3) AS 76 NMSC.

See Withaiti Cow-son v. 7Jnubabue', Communication No 136194, p.lra 21.
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laid clown by law' represents an example Of the 'claw-hack' cia usc type

referred to earl icr. The 'reasons and corid itronS' arc not provided anysvllcrc ill

the Charter thus making it impossible to 
assess their conforrnity'ith other

Jt11113t1 righ	 its nstruments. There isinterna;Ionai	
also the nhelpItil employ -

ment of die concfhf rbitrary' in the arrest and detention of indis iduals.

Freedom of religion, expression, association and movement

Article $ of the Charter provides for the right so freedom of conscience and

religion. According to she Article:

Freedom of conscience, t he profession and free practice of religion shall he guar-

anteed. No one may, subject to law and oidcr, be submitted to measures restricting

the exercise of these freedoms.

[lie right to freedom of-religion constiwtcs an invaluable tight in the con-

text of a region which continues to suffer from serious persecutiOns based on

relirpirus differences." Notwithstanding the vaILiC of this right, the provisions

of the Article t hemselves have lcft a great deal to be desired. The meaning of

'free practice' is unclear as it does not establish whether it 
i ncorporates the

freedom to change religion or if it allows prosely tisili. Furthermore the use of

the 'claw-back' clause of 'subject to law and order' can lead to unreasonable

and unacceptable restrictions upon E l l is freedom. Article 9 provides for art

interesting -a
nd rather unusual right, the right to receive information. The

Article also provides for a right of expression and the freedom to disseminate
one's opinion. At the same time, the provisions of the Article can he highly

restrictive as the ultimate discretion to determine the boundaries of right to
tireceive inforniaiun and give expression is retained. Article 10 accords the

right to association. Article I 02) states that, subject to tire obligation of soil-

dal Ic y 
provided for in Article 29, no one may be compelled to join an associ-

at ion. According to Article ii all individuals lr:rve the right to assembly. This

right again is sub j ecr to a 'claw h.ick' clause of being suirect to 'ncecssa ry'

restrictions provided for by law iii particular those enacted in the interest of

r,itiorl3l security', tire safety, health, ethics and rights arid licedoms of others'.

Article 12 prnvides for freedom of iOvCi1iCi1t and rusidctrce svjiltrii i he bor-

der" of a State. It also curifirnis that ilic individual has the right to kasv ,iny

coti:liiy irrclud:ng his own, and to rcoiru to Iris country. 3 ° \\' irlrrn lr: articic

J NI.iicd and A. 7gcy, Nor:)r Africa, \\'csi .j:,d r j i	 rui

Group (c?5), \G ' rh	 ))irr,ti)r)' of MurorrricS (I.on.'rr: Muri,rurv p ghrs (.ro'Ip)	 997, 'P.

3S5-463; ]	 lodges, Jr/ruiuh's Wiicsrcs in A/tier london	 ,rorr Fights Grrr I 955.

P a ni it, the Jrii's of Africa arid Asir: Co ,r!cr,:fror.i	 . A ,rt, . .S,'r (ri,', a i.i Qrhcr f'rer uc.c

t.ori don:	 in u thy Rrgh is Ceo up) 198 7J.  Vt ney Cr .11.,  S:,,Ij n: Con	 .? Conflict a,, , 'runner Lend on.

M,rioriiy Rights Group) 1995.

10 Article 12(2).
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there is also the right to seek and obtain asylum and for non-nationals not to

be expelled, unless due to a decision made in accordance with the law. Mass

expulsion (aimed at expelling national, racial, ethnic or religious groups) is

prohibited. This prohibition represents a highly valuable ordinance and is
aimed at preventing recurrctsces similar to the expulsion of Asians from

Uganda tinder Ainin.

Nationality 11-is beers a problematic II Ca UI intCrrl.stiOnal hitnia n rights law

and denial of citizenship as a tool for discrimination has been applied by a
number of States, including those frorn Africa. International Conventions,

including the International Convention on the Elimination of All Forms of
Racial Discrimination and the African Charter, do not specifically prohibit

discrimination on the basis of nationality. However, mass expulsion as the

niost acute form of discrimination has been conducted against many ethnic,

religious and racial groups in Africa. The induction of such a provision is a

positive development of regional human rights law.

Property rights in the Charier

Article 14 of the Charter states that the right to property shall be guaranteed,

and may only be restricted in the interest of public need or in the general inter-

est of the community. In addition, expropriation of property would have to be

in accordance with the provisions of the law. The grounds for expropriation

are not elaborated upon nor are any examples provided. The right to properry

has been a controversial one) 2 The UDHR contains the right to property, as

does Protocol 1 of the ECIIR and the ACHR. The Right to property, however,
proved too divisive and it was not possible to incorporate it within the

International Covenants. Socialist and developing countries argued against
providing absolute guarantees for property rights. They campaigned for a

right to be able to expropriate and nationalise foreign assets and to restrict the

rights of foreign nationals more generally. A confirmation of this view is pro-

vided by Article 2(3) of the JCESCR which provides:

Developing countries, with due regard to human rights and their national econ-
omy, may determine to what extent they would guarantee the economic rights

recognized in the present Covenant to non-nationals.

Issues regarding the disposal of property and natural wealth are further

addressed within the Charter in the context of peoples' rights. Article 21

While traditional hmimnan ridrts instruments had not focused on cxpulsions it would row appear

that mass expulsions on the basis of race, religion -pr exhnei cnirUtcd a.crrmuc .mgamn;t humanity.
32 See C. Krause and G. Aifredoon, ArticTc IT InC. Mreds5on and A. Eidt (cds). The Universal

Declaration of Jlzi,nz,m Rights: .4 Co,rurron Standard of .4.cbirm.'c,nc 'U (Tlnr H.n5 src: Kluwcr Law

!nicrnrrmional) 1999, pp. 3$9-37. /
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provides all peoples with a right freely to dispose of their wcaltlr and natural

resourceS At the same time, as we shall consider in the next SCCt!Oi1, the term

'peoples is nscd as being almost  synonymous to that of the 'State', thereby

allowing A fiicati govcrnhllcnts an almost unquestionable discretion in relation

to the usage, expropriation and exploitation Of natural resources and prop

crtv. Arcicle 21 provides as follosvs:

(1) All peoples shall freely dispose of ilicir wealth and natural resources. 
- I his

rizht shall be exercised in the exclusive interest of the people. In no case shaU

a peoplc be deprived of ic
121 In case of spoliation the dispossessed people shall have Lllc right to the lass

fil l recovery of its proper	 as we11 as to an adequate coiapeitsatiufl

(3) he free disposal of wealth and natural resources shall be exercised without
prIudicc to the obligation of promoting international economic cooperation
bated on mutual respect. equitable exchange and the principles of inter-

national law.

(4) States particstu_5! present Chartt shall indo idually and collectiveb
exercise the right to fe disjsal of their ss'ealth and natural resources

with a view to s t rengthening African unity and solidarity.

(5)
States parties to the present Charter shall undertake to eliminate all for ins of

foreign economic exploitation particularly dot pi 3eed by international
monopolies so as to enable their peoples to fully benefit from the advantages

drivcd from their national resources.

Economic, social and cultural rights

Its addition to civil and political rights, the African Char t er also contains a

nunthet of CCOtlonliC, social and cultural rights. As we have already notCdl, the
efforts to incorporate economic, social and cultural rights alongside civil a itd

political rights within a single United Nations Covenant proved futilc. It is

t herefore to the Charter's credit for having provided  combination of these

rights, which also confirms the distinctive African concept of litimail rights

Article IS of the Charter provides for the right to work. This right is cciii-

tamed in tlic kJl)l-lR, and the IC[SCR. Among regioilal instritmellts it can he

found in the ESC,and the TIIU. Unlike ally of the iil tcrnatioti.il and regional

lruinin rights ittslruntcnts, Article IS fail.s a deal wuli this right in any grc.r

detail Furthermore, the riglo to work 15 flOt gsiaraitretd fter se, but guarantees

tli,it oa:e titiployc ' l a v,oJ:cr would have a ricH to ssork iii cqlnn.11ile StiLl

satisfaory onditions and shall receive equal pay for cqual work. I.qu,i) pa

for equal work is also aimed at ensuring equality for woilleil
The Charter provides for the right to enjoy the best attainable state of ph

ical and mental health. The provisions place State parties tinder an obligation

to pro. ide health and medical services for their popul.stton. The right to 11-101
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is at important right a Ithougli COitlj)IIJ ice with ilit 5 obligation remains

problematic. Article 16, in providing for this right, States:

(1) Every individual shall have the right to enjoy the best attainable state of

physical and mental health.

(2) States parties To the present Cha -icr shall i.il-.c the tircessa rv measures to

protect the health of their people and to ensure that they receive medical attention

when they arc sick.

Article 17 covers a wide range of interrelated rights. According to the

Article individuals are accorded the right to education, though there is no

specification of the content of this right. The Article provides individuals with

the right to part I iI\StC freely in the cultural life of the community and imposes

an obligation on the State to promote and protect the morals and traditional

values recognised by the community. The provision of free exercise in

communi t y life is presumably intended for minority groups within States;

while there is no reference to minorities in the entire Charter, this provision is

useful.
Article 18 is wide ranging and covers at least four rights. It recognises

family as the natural unit and basis of society, and establishes a duty upon the

State to take care of the physical health and morals of the family. In its

acknowledgement of family as the natural and fundamental unit, the pro-

visions draw upon Articles 23 ICCPR and Article 17 ACI 1k. 3t Article 18(2)

reinforces these obligations with the ditty on the State to assist the family unit

it, establishing it as the custodian of morals and traditional values. Article

1 8(3) is a comprehensive clause concerning prohibition of discrimination

against women. According to this provision:

ilic State shall ensure the cljittittation of every discrimination against women and

also ensure the protection of the rights of the women and the child as stipulated

in international declarations and conventions.

1Itcsc prov i s i ons appear to place f:t r-rezicliittg obligations itt relation to pro-

tecting the rights of women and children. In the light of the construction of

the Article, it has heett contended that parties to the Charter are automati

cal ly bound by treaty law on women and children regardless of whether or

nor they have been ratified by the Stare. 3 ' Alt bough an ambi t ious interprcta -

tiott, this is a step in the right direction and would also cncrntrage the African

(:)lllHSSOS ;ittd the new African Count to clr;iw iipiiatiOn fruits the

i ll risprttdelice of human rights bodies, its pa rticitlar the CLI )A\V and CRC.

Si According to Article 1711)01 (liv ACt IR I he (sillily is the natural and furtit.iiircnmat group
of society and is entitled to protection by Society and the State'. for f(ti-dicf consideration of

ACt tR see above Cha':er S.
Davidson, above n. I. at p. 154.
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While the African Comrnisstoii has not yet dealt with I1SC Li\V criiCr/;itig from

tit-disriniinai:on of woincit, the landmark (Iccisiuti rciit,titts of Unily Dow

r1.e iiOorifcy . GctJCrc! of Hot crv171a. 3 lit this case the (out of Appcal of

RI it S\'..utl3 held LIta a Sta tote wh:ch discrinit to ted against ocsrncn \Va S OflCOti-

.:Iti:ti(-' ual l,iw. Jhc Citizenship Act 1934 denied ltots'v.iiij Citl/CflShi1) to

ii S\''.1 tars wisilicti married to a forcign husband, but gin ii ed It to

i g iwaincs torn who were married to foreign wouicn. Ihe (Quit l:chl that

ti:' pro1 c Oh1 was discriminatory and thus contrary to the Constittoirn of

J3i,tswana.

:\rticic 18(3) also provides for the protcctiOn oft the right of the clulcI nod

places an obligation to follow the principles enshruied in intcrnaiiotl:il

tre.ity law. in order further to substantiate tin: leg.t! rcgi:itc in the rights of

!:c child, AIrPani States themselves I1.ìvc entered a spcd.i used treaty C: tin-

ccriitng children, the African Charter oil Rights mid Welfare of the Child

19 ,)0. 31 In 1990, the OAU also adopted strategies for the African Decade for

Cl:ild survival, Protection and l)evelopineitr 1990 -2000. Article 1,9(4) pro-

vides that the aged and the disabled have the right to special measures of

pi: ot CC t lot).

THE MEANING OF PEOPLES' RIGHTS IN Id ft AFRICAN

HUMAN RIGHTS LAW 37

The impact of the concept of Peoples' right to self-determination is nowhere

more evident than in the African continent; Africa has emancipated it:el I from

the shackles of colonialism, racial oppression and apartheid through a reliance

LI pon this concept. The term 'peoples' and 'the right to self-dctcrnnriation'

therefore forms a vital element with in the constitutional working of

independent African) States as well as iR the regional approach represented col-

lectively. A number of State constitutions support the principle of peoples

rights, and the regional approach is reflected through a wide range of treaties

including the Charter of the OAU and the African Charter.
The preamble of the OrU Charter reaffirms the 'inalienable right of all

people to control their own 	 The purposes of the Charter in
.1 commitment to intensify the collaboration of African Stares to achieve

S U'rity Duic v. lie A no,,;cy (;,zcral o/ 8,,t.. zej ;.t, t)ci. souls of [Ile I ligh Cour and Court
Arrcal t',otlwan,l), 119911 law Reports of the Conrinianwc-atth Citron.) sr-I (High Court:
.,t fir nrd 119921 1 a Reports (il th Corni,roiiwca(ih 623 (Court of Appeal).

Adopted in July 1990, entered into force 29 Ocrobcr 1999, O.A.U. 1)152. c:Ats/1.Ecrrsc1Rcs'.1.
tot .i dctaiicd considcr.ition see J. Rrtiriiari, 'the Concept of 'tropics in International Law

it Special Rcfcrcncc to Africa ' 	 B. r. Baku r and S. Dut (cds), Dirt chrpincns in Africa /ar /l:,

2/ti Cctriury (London: Ntgrave( 2000, pp. 201-214; R. Kivanuka, the Meaning 01 "People -
: n the African Charter on I luirian and Pcoplc' Rights' 82 A)!!. (1988) W.
'.' Preamble OAU Charter.
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'a better lifc for the Pcoplcs of Africa'.'t9 Even though the OAtJ Charter sup-

ports rise principles enshrined in the UN Charter and UDHR, the OAU does

riot l llx ,c .lny particular vision on individual human rights or collective group

righ is. 40 I he reICfCI1.C5 to pCOpI('S are framed largely ill the context of the

right to soveregfl State equality, and moves to eradicate colon ialism. 4 There

is Ito co it sderatoil at the right to self-determinatio n apart from an emphasis

oil in the domestic affairs of States, and thc guarantee for the

respec t for the sovereignty and territorial integrity of each State and its

i nalienable right to independent existence '.42

The latter provision is the reconfirmation of the uti possidetis inns prin-

ciple. The origins of the principle of u1i possicletis could he traced hack to the

early nineteenth century, whereby the newly independent successor States of

the former Spanish Empire in South and Central America were considered to
have inherited the administrative divisions of the colonial empire as their new

territorial bou ndaries. 43 The doctrine has  to be accepted as having uni-

versal significance and global application; in essence the application of the

principle meant that the demarcations of boundarics under the colonial

regimes corresponded to the boundaries of the new States that emerged.41

The uji possidetis juris principle received complete support from the African

I leads of State at the time of adoption of the OAU Charter. Indeed, at the inau-

gural session of the Treaty, the Prime Minister of Ethiopia, echoing the senti-

ments of other heads of government, commented 'it is in the interest of all

19 Article 20)(b) OAt_i 0:;, [(CC.
° 0. Ojo and A. Sesay, I lie OAU and I luritait Rights: P:ospcc:s for the 1980'5 and i5eyorid' 8

ItRQ (1986) 89 at p. 96.
Article 2(1)(c) and (d) OAt_I Charter.

A rticle 3(3) OAU Charter.
41 M N. Sh.iw, IuternatiO p:a! I.riio, 3rd cdii (Cambridge: CroOns i'uh(rcatio:i( 1997, p. 302.
44

	 Article 3(3) of the OA U Charter; Principle III of the Helsinki Final Act 1973, 1975 ILM

1292; Aoick 62 2(2)(.i( VCIT 1969, 59 I_iRIS, 1980, Cmnd 7964, Article 2 of the Vienna

Convention oil Succession of States it Respect of Treaties (1979) 17 1.1.81 1488, 72 AJI!. 971.

1 O udicia( s CkitoWlctlgcfhtt Of die principles scc Frontier Dispute Ca,e (Burkina Faso v. M.ah)

1986 ICJ Rcpntts 554; C. Naldi, "[he Case Concerning the Frontier Dispute (blurkiti.)

laci/RcpubuiC of 8tli): Wi possidctis in an African l'crspectis'c 36 1C!.Q (1987) 893, 7c,nple Of

P,,aI' Vs/eu (t:e (Merits) (a,::bo:hia), 1962 ICJ Rep 6, 16, 29; Ran,, of Kutch Arborjtus': 3969,

SC) IllS 2, 405; (,:i,.,,'cjiii'ti'J Jliss,iis Maritime Dchn:,iaOon Cii:' 77 hR 1985. 635, 637;

,lrb,tr,:rro,i 3r:fn,,i,tl ii: G,,i,teaiiorau v, ,Scnei!, 1991) 93 Ilk 1, 35; 1 js:I, (ski,::!s

tic,	 c C.:. cc Cf 5.:).....fir v. it: ,,ubura s (N:c.ir.tii:a (nrc: 'cuing) 1992 ICJ Rep 3 I, 350, a I .o see

Sn, 'crc,'ziv or er Cc,!,:': 1r ott (icr 1iri:I (fCclt::s'n v. the Nrthc,1,,:,H) I(.J Rep 1 959, 709, u: pa

iil.lr j,dyc \loci,n Qtiit.:na\ dicsen:i::p ors':nn, 252; At-is N ' s. 2 a ' :! 3 of the Arbitration

of the yi:')'I.i:.ia Confere,ice. 31 1.1.81. 14W 1 499; Cdi.: Award (Cr11) 80 I 1.15

1939, 224 ii 1' ,:rticular .srburrati:r Lap:do:hs dosc::i:iig opinion; aCO see J . KIaI'i.:s and R.

I rOe:, • A(r,c.: Ins: I,c:svec:i Sclfi)etcrni,nJtis	 and Utn1'oi,h'tit, lc C. ltroIn:.:nn. R. Le(ebcr,

M. 7 icc[

	

	 d . 1. Peoples a:,,! Al i,:,)ritiet in International (a::' ([lord rech: Sir rsin us Nit hi: II

1 99 3,3 rr- 33-76. Sec alt:: J . Re 5::.:::, 'It r.Assess:ng the Rich( ii: Sell- Uric: :0 nat in::

I.e stu,: s from the I:,d,a:, F. rcrience 29 .4.4 1 R (2000) 454.
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Africans now to respect the frontiers drawn oil titaps, whether they are
good or bad, by the forincr co1oniscrs'. 3 Thus while the OAU Charter falls to
cli borate on the subject of people's rights to self-determination, it nevertheless
affirms tire African position on thC inviolability and sanctity of boundaries
inherited by the new States.

lii contrast to the OAU, the African Charter has a much stronger focus on
the subject of the rights of peoples. As the rubric of the treaty reflects, there is
,I position accorded to peoples' rights. indeed, the African Charter has
he distinction of being the Only international imr.struincnt to l)OR 1 e a detailed

exposition of the rights of peoples. The peoples' nglitc, according to the
Charter arc spelt out in An tides 1 9-2 .1 of the Treaty. °ilicsc arc the right of ad
peopics to equality, 16 to existence 41 and scJf-dctcnnnrini:mtion,t to dispose freely
Of wealth arid natural rr5otirces, 45to economic, social and cultural develop-

	

merit,50 to ttalional and inrtcrim;itinnal peace and 5Cd1irity, 	 and to a 'general
satisfactory cnvii onntrent'.

Notwirhsrandiiig a detailed exposition of the rights of peoples, the drafters
of the African (Irarter deliberately avoid the corttplcx issue of the definition
of the term 'peoples'. fIre only iluiritiative view that cnicrgcs from a close
scrintin)' of die provisions of the Charter is that there is no single uniform
ttieaning that could be attributed to the term 'peoples'. The Charter presents
a variable approach, depending on the issue in question. Thus, as we have
already rioted err tire subject of the disposal of wealth and natural resources
in Article 21, the overlap between State and peoples is so strong that the terms
could he used almost interchangeably. Similarly, according to Article 23(1),
'All Peoples shall have the right to rtational and international peace and secur-
i ty' - a right normally assigned to States.53

Oil other hand, the African Charter has provisions dealing with peoples'
rights to equalit y andexistcnce. As we have considered throughout this book,
the right to equalit y and non-discrimination forms the basis of modern human
rights law. The right to equality is an individual right, although it may also be
applied to support particular group members qua individuals. In comparison
to equality, the right to existence has a more direct application to groups
within Stares. The right to existence is designed to protect 'national, ethnical

Cited iii J . Klabbers and R. Lcfcber, 'Africa: I on 'cnwecn ScII-Dviermin.i(ion and liti-
I'OSSUleOs', in C. P o ' I ,n.i an, R. I rIcher, M. Zirc k teds I, above a. 44, at p. 5 7.

Article 19.

Article 20(1).
' Article 20(t)-(3)
" Article 21.

Attic-IC 22_
Article 23.
Article 24.
Cl. The prnvmsrons commiairicd in time VnivcraI Dcd.mrarior, of }iurnln Rich's )t9iS).
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or religious groups' from genocide and physical extcrrninatir.54Thcrcfore.in
the context of the right to equality and existence, the only' permisibc view.

tha t couki be formed is that 'peoples ' represent collcctivitics such as ethnic,

national or religious minorities within independent States.
Article 20 of the African Charter, which provides for the right to existence,

also accords peoples 'the unquestionable and inalienable right to self-

determination ' . The contrasting nature of the two rights and the manner of
however, needs some analysis. The references to

their proposed application, 
ciated with colonialism and opprcssin Itself-determination are closely asso 

is only colonised and oppressed peoples who have the 'right to free themselves
from the bonds of dornination'. Although the term 'oppi ession' is not
defined, the limitation of being under colonial or minority racist regimes is
firmly engrained. It is certainly not permissible for minorities or indigenous

peoples to seek foreign assistance to further any claims towards self-
determination. This impermissibly of relating minorities or indigenous peoples

with self-determina tion has been confirmed by the jurisprudence of the

African Commission, which operates in pursuance of the Charter.
The African Commission, as we shall analyse in greater detail below,

considers Communications concerning group and peoples' rights. However,

Article 56(2) of the Charter implies that in order for the Communication to be

admissible, allegations of violations of group rights must be compatible with

the provisions of t he Charter of the OAU relating to respect of sovereignty and

territorial integrity of the member States of that organisatiOn. In 
Katangese

Peoples' Congress v. Zaire56 Mr Gerard Moke, the author, was the President

of the Katangese Peoples' Congress. He claimed that Zaire violated the
Katangcse peoples' right to self-determination. in its admissibility decision
taken at its sixteenth ordinary session in October 1993, the ComniisSion
declared that the communication had 'no merit' ti nder the African Charter

because it was not compatible with Article 56(2) of the Charter. In its decision,

the Commission first reasoned that the definition of 'peoples' and the content
of the right are controversial, and then took the view that the issue in the
present Communication was not sclf_detcrnniiation for all Zairians as a

people, but specifically for the Katangcsc. The Cotmimission held that in these
CirclimflS(anCCS, it was obliged 'to uphold the sovereignty and territorial

integrity of Zaire, a member of the OAU and a party to the African Charter on
1-luniami and Peoples Rights.' Another cisc relired to the sitn,nion in Scmicgal,

where rebels were trying to 5dc from the St;uc. 57 In this case, the

Scc bclow Cjl.jprcrs Ii and 12-
55 Armiclr 20(2).
16 COiilllUfl'fl 75/92.

Tenth At, u.tl Act it in R era ii of t hr A ft ci a (trill .rr,i, (III I I u iii n and 1'ckt Rçhts

1996-1997, ACIII'RIRPTIIOth at 4.
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Commission refused to uphold this claim inter a/ia o il basis that such a
claim by the Casaina nec group may prompt other groups in the region to bring

similar legal challenges. The Commission has made attempts to encourage IFC

government to reach a set t lenient wit it the dissident group.

TIlE AFRICAN COM,\IISSION53

The African Commission is the main executive organ and is also in chaige of

mnlplcn;cllting the provisions of the Charter. 9 The Commission consists of
clCvcn mimcnibcrs and are chosen from aniong 'African personalities of highest
reputation known for their high morality, integrity, impartiality and Loitipe-
teuce in mattci S of lminnan and peoples' rights; Particular consideration being
given to persons having legal experience'." 0 ihe Cojmnnission members .1 IC

elected by Heads of States and Governments of the OAU, for a renewable
ter m of cix years, front a list of persons nominated by State parties."' 1 he
Conimnmsciojt then appoints a chairman amid a vice-chairman for a two-year

tern]. I he OAU is the parent body and time Commission is required to report
to i t. ? The Cotnniissiori holds a session twice each year: in spring and in
a mmtimnmn. l he members of the Commission sit in their personal capacity. \Vhilc
each State party can nominate up to two individuals, no two nmenmbcrs of the
Commission may he nation;] Is of the same State.63 Of, July 1937 in
Assembly of 1-leads of State and Governments of OAU for the first time
elected eleven members of the Commission.

NX11111c the OAU is responsible for financing the Commission, 64 the com-
mission has been assigned a role establishing its independence from its parent

body. This independence of the Commission members is represented in various
wa y s. The members niakea solemn declaration of impartiality and faithful-

ncss, and the headquarters of the Commission are in a country other than

the one having OAU organs. Members of the Commission also enjoy diplo-
matic privileges and immunities. 66 A number of Rules of Procedure have been
set isp to deal with the organisanon of the Commission's work, conduct of

business, publication of documents and participation in the Comnnnssions

Sec R. Murray, The it/rica,, Ce'nnr,s,o,, on I It ',,,,, and People's R rgI,s and
1-a14' O\tor,I: I tnt I'rh.) 2000; Ojink,!,, ind (I,rl ycu'c:,, shoe jy 9. it p. 235; Weld,.
alto, C i). 14, it p. 12

.-\cr,Jc .0.
'a) ,-\rnde 31,
61 A,!,kS 33, 36.

Annie 34.
63 ,\rmick 34.

,\rrrelr-s - ii and 42.
65 Article 3t(1),
" Article 43.
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sessions by State rcprcscritativcs. As a general rule sittings in the Commission

are to he private although final summary minutes of sessions, public or

private, shall he 'intended for general distribution unless- under exceptional

circumstances, the Commission decides otherwise. 6 The Commission's

reports to the OAU Assembly arc confidential unless the Assembly itself

decides otherwise. while the annual report of the Commission is to be

published following consideration by the Assembly. 65 The voting on draft

resolutions, if a vote is requested, is by a simple majority. According to Article

41, the Secretary-General of the OAU is to appoint the Commission's

Secretary.
It should be noted that the Commission's recommendations concerning

protection activities require the endorsement of either the Assembly of I leads

of State or OAU. However, no such approval is required in relation to

promotional activities. The Commission is mandated to perform a number of

functions. These are provided for in Article 45 and consist of:

(a) Promotional Role (Article 45(1)).

(b) Role of protecting human and peoples' rights (Article 432)).

(c) Interpreting the provisions of the Charter at the request of a State party, an
institution of the OAU or an African Organisation recognised by the OAU

(Article 45(3)).
(d) Performing any other tasks that ntay be entrusted to It by the Assembly of

I leads of State and Government (Article 45(4)).

According to Ar t icle 45(1) the promotional functions of the Commission

consist of promoting Human  and Peoples' Rights and in pal ticula r:

(a) to collect documents, undertake studies and researches on African problems
in the field of human and peoples' rights, organise seminars, symposia and
conferences, disseminate information, encourage national and local institu-
tions concerned with human and peoples rights, and should the case arise,
give its vien s or make recomnicridarions to Governments.

(h) to formulate and lay down, principles and rules ainred at solving legal
problems relating to human and peoples' rights and fundamental freedoms

upon which African Governments may base their legislations.

(c) co-operate svitli other African and internationa l institutions concerned with

die promotion  a itd protection of 1- iii an and peoples' rights.

Iii tin' pccformancc of its duties, the Cousnrission 'Irray resort to ally apprO

priate uitliodot invctigatioil' amid iiiiy rear (ruin dw OAU Sccrct1r -

Cetera! 'or airy other persorl ca1,1h)c of ctrlig)itcnur; ii. In its proinotiorrIl

progra mule the Co ll , i ll issiotl has formulated a Progra unite of Action which

Ibid. SI.
" Rules 78, 80.
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COnSjSts of research and information for tiasi-lcgislativc cooperarion. A

number of scnrin7lrs have been organised involving such ageilcies and NCOs
as UNLSCO .irrd tire In t erna t ional Coirtmnssjo of Jurts(s.°

PROTECTING HUMAN AND PEOPLES' RICH IS

The African Charter provides for a Stare report i ng procedure, an intcr-Srate
complaints procedure, and what it termS as Other Communications' proced-

ure. The State reporting procedure is contained in Art icle 62, the Inter-State
ptucc(FtrC is dealt with In Articles 17-51, while the Other Coln rnunicatiorrs'
procedure is providcd for in Articles 55-59.

State reporting procedure

The Com mission obtains reports from Slate parties with a view to ascertaining
whether or riot each State party hrc taken ;nlmrlinistrativc, legislative or other
measures In itnplerncrtt the Charter. According to Article 62, each State party

is obliged to submit every two years from the date of the Charter's enforcelrlent
'a l Uort On the legislature or other measures taken witlt a view to give effect
to the rights and freedoms recognised and guaranteed' by the Charter. The
reports arc handled by Assembly of Heads of State and Governments of OAU.
The reporting procedure has been treater] as 'the back-bone of the mission of
the Commission'.',

The Charter does nor specify any details as to the body to which the reports
are to be submitted or provide guidelines on the structure of these reports and

what subsequent' action is required regarding these reports. The African

Commission has provided certain guidelines on reporting procedures. 72 The
reports need to provide detailed legislative measures and actual implententa-

non for human rights protection, After submission, the reports are examined

in public by the Commission. The Commission and the Stare representatives

engage in a dialogue with the purpose of assisting and encouraging States in
imjdcmiicntanion of the Charter. After consultation on a report, the

Commission communicates its observations and comments to the relevant
State party. Despite these guidelines and efforts for improvements, Stares have

been reluctant to produce reports. The rules of procedure in the African

re the Arr,rmmv Report of the African Conr:nission on Ili,mnarr and Pecpirs Rights 9 HR 1/
(J9tj .326.
70	 torrav abo' c it. 58, at p. IS.
71	 tt.id.i w E(Shcikh, 1 he African Cm nrmm:ssmon omi Iiuman and Peoples Rights: Procperms and
Prolrlrmii 7 NQIIR (1989) 212 at p. 231.

See F.D. Care,'First Fruits; Reporting By Sr.rmcr tjndri the African Chrmcr on Etrinmart arid
('copies Rigimn' 10 NQJIR (1992) 29.
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Charter do riot attach sanctions for non-comphanec with reporting proccd-

tires. 73 The few reports that have been produced are not satisfactory.

l i tter-State procedure

In addition to State reporting, the second principal function of the Commission

is to ensure the protection of human rights through its complaints procedure.

The Charter envisages two modes of inter-State complaints. First, under Article

47 of the Charter if one State patty has reason to believe that another State

party fins violated its obligations under the Charter, it may refer the matter to

the State concerned by written communication. According to Article 47, this

communication shall also be addressed to the Secretary-General of OAU and

Chairman of the Commission. Within three months of the receipt of the com-

munication, the State to which communication has been addressed shall give

the inquiring State written explanation or statement clarifying the issue. This

should include all possible information and action oil If within three

months from the date on which the original communication was received by a

State the issue is not settled satisfactorily through negotiations or other peace-

ful means, then either State may bring the matter before the Commission. 74

The Commission then requests further information from the State against

Whom complaint has been made. Parties can appear before the Commission

and/or present written or oral statements. There also remains the possibility of

an on-site investigation. The Charter makes clear that the primary objective is

to secure a friendly settlement. Not only is this the basic aim of the

Commission but, under Article 47, a complainant is encouraged to approach

the other party directly with a view to settling the matter without involving the

Commission. In advance of the European and American Conventions, Article

47 reflects the African States' preference for informed methods of dispute

settlement- However, such an approach is prone to criticism as being 'too State-

centric' 75 with the Commission appearing to settle 'jimmer-Siate disputes rather

than serving as a watchdog of human rights rraiisgrcssiofls'. The only State

complaint received thus far has been from Libya against the United States con-

ccrniiig the removal of Libyan soldiers front Chad. The communication was

held inadmissible as the USA is not a party to the treaty.

The alternative nicclianisrn of inter-State complaints is contained in Article

49. According to this procedure, a State party ma y refer the matter directly to

tIme Coiurnissioim if it considers that aimotlier Sr;imc party has vmolaicd at>- of tile

provisions of t he Charter. Time rcfercncc to the Coininissioti s '.-oiild be by a

t11urukc, above I. I am rt' 71-72.
-, Article 45.

' Ojo and Scs:iy, ibo,c ii. 40, am P. 89.
[bit]. p. 96.
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co,iinhlrrlica(j(ri to the Chairrtiaii of thc Commission to the Sccrctary-Cctrcral of
the OAfJ and the relevant St.irc party. III hoc with oilier nrtcrri.itiori,ii proce-
dures the (omnnrissi(rn) c-tnt omit deal with the nri.rtter 1 nIl focal ic nit hes have
been C.\hl,onsrc&i.	 I Iovccr, Inure rcirn.nrin	 the usual (xCrn1frlon to tho',c cases
N% here remedies are 'undid v prohrnn;r-ri'. rs

The Commission has wide powers. It can ask talcs to provide inforination
arid they are entitled to appear before it amid snnhinit oral amid written ttprc-
sentations. Article 52 provides that thcmi the COTTI ' ll ission has obtained from
States concerned 'and front other suurccs' all the information it dcenirs ncccc-
s.srv, its task is to make attemp t s to reach 'aim aniica ble solution based nit tint'
respect of I Irtnian and Peoples' Rights'. 79 Failing this, the Conrinnisio0 is
rcqinred tO prepare a report (eomltairntng facts arid its findings) anti sm-rid it to
tire States conceimmed and to Head s of .State and Government According to
A title 53, while tra nsniit mm tig its report the Commission tony make appropri -
.1 t rccommmmtmcrnjationts to the Assent bly of I-leads of State and Government. Thin

Conimriission is also required to submit a general report on its activities to each
ordinary snscnon of Assemb ly of I leads of States and Governniermt.10

Other communications

tnt rmmhdmtiori to the minter-State rmmechanismns for protecting human rights, the

African Charter also has atiother cortmpia itits procedure which is entitled

'Other Communications'..\lmmch like its European Countcmparr, this procedure

has been more readily used. By tire end of 2001, the Commission had received

veh1 over 200 comm Lin Ica tiotis. Article 55 of the Charter provides that the
Commission's secretary is to prepare a list of non-State communications and
to pass them to members of the Commission. 5 The decision on whether to
consider the commu inca [iOn IS comiducted by the Coimnnnision members by a
simple majority vote.82

The powers of the Commission under Article 55 arc rn.ind;mtorv, that is tire

African Commission's Competence to deal with individual or other non-State

Communications is accepted automatically, as soon as a State ratifies the

Charter. The following are the conditions of admissibility:

Jhe Conimnmnic,mtionj oust nndicate the author(s) even if the y request
a mronvflhit5'.8

-- Arrtc(c SO.
ibid.
.-rn,,jc 52.

'' \rmmcle iL
.Srridc Sill).
Anijck. 55(2).
\nrkt,' 56(1).
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'[he Co	
siOn requires the authors o provide their n.iincs and addresses

even if they desire to remain anonymOris in respect
of the Stale party con-

It must be noted in the present context that there arc no limitations
cerned

regard
who may file a ctition. Unlikc the position in ECHR, there is no

ctim req uircment. There is no requirement that the a uthors are the victims

or fatuity members of the victim. The author does not need to be a national

of the State party to the Charter	
ven need to be based withinand does not e

the State against whom the complaint is made. 86
 Several ComnhilIllcatbonS

have, unsurprisingly, been put forward by NGOs - a concession which carries

the risk of opening floodgates. A number of communication
s have been held

were either ins t ituted against non-African States, non-
i nadmissible as they
State parties or against non-State C11titiCS.7

• The Comn i
nicatiOnS must be compatible with the Charter of OAU 'or'

the African Charter,tt

The difficulties in providing a literal reading to the term or' have been pointed

out- 89
 It would appear that a sensible constrLIC6011 of the provisions requires the

comEt inica('0fl to be compatible to both the Charter of the OAU and the
the part of minority groups or

African Charter, It also means that attempts on 

irsd i genOtlsPCOPkS
 to claim a right to self-detcrmmna°on would not be admiss-

ably conflict with OAU provisions on the 
territorial integrity

ible since these argu 
and sovereignty of cite State. In this ConteXt our discussion earlier in the chapter

needs to be recalled. The Commission has used these provisions to hold

Comnlunicatiot)s inadmissible if they fail to show a prima facie violation of any

of the Articles90 or make a general allegation 9 ' or have failed to be specific.92

• The Communicatio ns
 must not he insulting, nor written in a disparaging

manner which is directed against the State or its jflStjtUtiOITh or against

the OAU.93

The Commissio n
 has used this requirement to h	

tiold Communications mad-

i	
been of the order, for example, 

of ti":
misissible where an allcga(oll has 

8 irce Legs) Ass u sce Grosp. 1is'yerl Co,,i,iittc for 
HumanR igists. Un/a" In t.rAf,ica:c

dcs I) rolls dc I I I onss ' sc, I es Trns:osIs de )ei'o -.ih v. Za ire, CorlsUi'Jnhc allots N is 25159, 47190,

56191, 100/93. 9th .\iiiliiil Admit) Rcpori o) tsc Afrid.sn Commission on I lumail sad Peop)s'

Rights, 1995196 ACFIt1ttI'1/Sth ICpCIES(Cd 4 11 iRIk 1997) 99,92.

S	 009Cr) Co,,siittdr for Iu,ii.oi Rs , !;tS s. In,,rn':i.n, CusisiliUsi auon NO 66/92

11 AI,:o,i ).icS S Z.'., 
Co i isiissiiiCa isa No. 31/69 (is	 si',i)siht 1

Sc AIo),i,,i50'd F(.Nrkbdi)Y e. 0.-I U, 
Consniiciczorl No"2/I'S

Aitcic 56(7)

OdiiLli	 sd Chris(Cfl5C, abos t 11. 9, ai
	

2

IrcSC	 k Ron a).'	 Lihcr/.i, Coma suit IC as On No. 1/8.9. ("(11 s oih ui U)i iS 38).

Alger/n Connuuiiit t 0 u5 No. 13/ 103	 (1 93S)'

Ibid.
Astick 56(3).
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President (of Laincroon) must respond to charges of crimes against humanity'
'r ' reginic of rouurrrs'. While the requirement of a Coniunuiuiic,m tioli to be
nri-insnliing iS flO( uncommon, he Commission liaR nevertheless ,ecn

clitRiseil for sJiosvinr lii;is mud approaclmnig the issues very suhcctivcly.9m

Cr,niiinuntcjtions arc nor based cxrlmisivcly on news dm'.cmi nate d through
the mass media.

[his is a rather unusual reqnlrc;ilcIlr, that the coni j ,hmiiit nut not hu based
c y ril usivdv on events as pot nra yci by the uass media. I h si e ii irernenr, while
mined at pieventing spurious petitions, possibly represents  distinctly African

o ci ch.

• Communications are sent alter exhausting all local remedies, unless the
remedies are unduly prolonged.

We have already noted that exhaustion of all available remedies as an adiniss-
ihility requirement is Jcurt and parcel of all international procedures. A nsitu-
her of exceptions apply to this general rule. There would he no requirement
to exhaust local remedies where all opportunities of redress have been closed95
or where the procedures are excessively prolonged or cumbersome. 96 In a
number of instances, however, the approach adopted by the African
Commission has been much narrower. This position is reflected by the case of
the Kenya I Juman Ri/;is Commission v. Kenya. 97 in this case the University
staff it Kenya decided to form an umbrella trade union named the Universities
Academic Staff Union (UASU) and submitted the application for registration
Ili May 1992. Nor having heard from the University authorities for six tnonrlis
they decided to go on. strike. Their application for registration \va 5 re j ected by
the University Registrar in 1993. The University Staff instituted legal
proceedings to challenge the decision made by the Registrar. Although, the
Proceedings were still before the Kenyan courts, President Moi alleged that the
Kenyan government would never allow the registration of VASU, a statement
that was repeated a number of times. Despite this almost confirmed position
of the government, in October 1995 the Commission decided that although
'the President gave indication that any challenge would not be effective' the
couplainant had to await the on rconie of national procedures and thus
declared the Communica t ion inadmissible. Such an att rude is unfortunate

91 Odink5Iu and (lirOcnn shove ii. 9, sn p. 255.91 
Cu,! L:b,tr 5 O'a'ie.nt,u,n v. Nigcria. Communication No. 67/ 1)) 1 993) Sccn,oni 4 of n ic

Smite Sccurt	 flrtrrinion of Persons) Decree h''rinn5 in legs! Challenge.96 
Louis E"sgb.z Mik',n.t'o v. Ciiiicrooir, ComriiLirnicarion No. 59/91 (19941 (case pei)dog for

ia cisc ye a rs). Lai', en' Coni,n,.'tc'e for Hi,,,,an R/gbts Y. Tanzania, Communication No. 6602
(1994)  (rccOio, i of b -111 applrcsuinlis arid dc;iy in ;ippc.iI procedures).' Co nnnnnu rika non 1 35,94 !icroa I lintiin R ig h ts (.,, i,Jcs mm, v. Kenya	 diii mm	 my 4	 I RRit
11997)66.
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and fails to comply with the recognised exceptions whereby the authors of the

Communication are exempted from utilising those remedies which would

prove to be 'inadequate' or 'ineffective'.
The Commission's more recent jurisprudence tends to be more in line with

that of other international bodies. The Commission has pronounced on occa-
sions the meaning of 'effective' remedies. Thus in one case where appeal
against death sentence lay before the Governor, it was held that such an
appeal created 'a discretionary, extraordinary remedy which was of a non-
judicial nature'. The Commission therefore held that it was not necessar y to

exhaust such a remedy.
The Commission has, in line with other international procedures, required

the author of communication to adduce prima facie evidence that he has either
exhausted all domestic remedies, or that the existing remedies are inadequate

and ineffec tive. Once the author can establish the prima facie evidence, then

the burden of proof shifts on to the defendant State.

Communications are submitted within a reasonable period from the time
local remedies are exhausted or from the date the Commission is seized

of the matter. 93

The Commission has not directly provided the details of the time frame in
which communications are to be submitted after the exhaustion of domestic
remedies requirement has been met, although some guidelines are available in
the light of decisions. Thus in one case a Communication was held admissible
despite the author having spent more than twelve years pursuing a discre-

tionary remedy.99 Similarly in another case a Communication was held admis-
sible even though fifteen years had elapsed since the conclusion of the domestic
proceedings.'°° This approach although apparently hugely favourable to the

author is a realistic one and must be commended,

• Communications do not deal with cases which have been settled by the
Stares involved in accordance with the principles of the United Nations
Charter, or Charter of the OAU or the African Charter)°t

In so far as restrictions relate to international procedures these limitation

apply only to those Communications which have actually been settled b ) use

of another procedure. Therefore, presumably, concurrent Communications

are not barred from consideration by the Commission. Cases t herefore have

been hdd in,niiuissible when a decision has been made by such international

' Aru1e 56t6).
'kLorgo v. Ca" oo", Cor rnunr on No 59/91 ( 199

i) Jul.' ,'. ,.f,,' V.	 )t$WJ'T,J. Corono, oic nor, No. 97/95 	 99'.

'' Arnrdr $(7).



Regional Prorccto,, of Hzunjn RigI;rs

bodies as the l-hurnn Rights Committee) 01 The Commission has decided to
hold a corn nun ica don irma din issi ble which received att enzion under UN
ECOSOC Resolution 1503 procedure) However, a change brought abou t in
the rules of proccdue, alloying the Comniissiot only to preclude cc ' osidcr-anon 'to the extent to which the same issue has been settled by another
international invesri g^z tlon or settlement hody' t04 would arguably allow it to
be more flexible in its appioach.t05

-'irticic 58 coIn-un u nicamions

The (;b.rrer naPes reference and cI horates upon the procedure regarditig
cases that are 'special'. According to Article 58(1), when it ;spears afrerdeliberations of the Commission that one or inure Cotsinnun Cations relate
to specal cases which reveal the existence of a series of serious or massiveviolat,ons of human and peoples' rights, the Commission shall draw the
attention of the Assembly of the IJeads of State and Governmen t s of the
OAU to these special eases. The Assembly of Heads of State and
Governmen t may then request the Commission to undertake a detailed
study. This would result in making a report on the facts of the case, 

tile
findings of the Commission and its recommendations on the particular
situation. t 06

According to Article 58(3) the Chairman of the Assembly is authorised to
request an in-depth study in all the cases of emergency. However, there is no

discussion of the position relating to those cases that are 'not special'. Two

views can be put Ionvard here. First, that the Commission has no role to play

in these instances, thereby confirming the situation that the role of the
Commission is to identify special cases and refer them to the Assembly in the

hope that they will be passed back for further investigation. Hence any other

ease which does not fall within this category would be inadmissible. The

second, more positis e and forthright view is that in 'non-special' cases the

Commission has the same functions as under Inner-State procedure, that is to
conduc t an investigat i on, attempt a reconciliation, and report the conclusions
to the Assembly.

Article 59(1) establishes the requirement of confidentiality it notes that all
The measures undertaken in accordance with the provisions of Chapter 111
shall remain confidc-ntial until such time that the Assembly of I leads of State

Mp,iLm_ N,gsj, , Ip/,.' c v. Zaire, Connim on can on No. t 5'S S t1993,).Sec Aoncsty Ii;tern;:,ml V. Tiir;isr, Conii,njarjon No, 69/92 (1 )93); on Rctimion 1503p roccdurc 5cc ahovc Cha':er 2.
Rules Of Pruecj,	 R 19-lit
Sec Odkl 0 and Chrismensen, above n. 9-3 f p. 269.06 Article 58(2).
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and Government decides to disclose the measures. .A report shall nevertheless
be published by the chairman of the Commission upon the decision of the

Heads of State and Government. 107 The report on the activities of the
Commission is also published by its chairman after it has been considered by

the Assembly, of 1-leads of State and Government.:

Procedure

The procedure adopted by the Commission is that it brings any

Comtnuuication received to the attention of the State party' concerned. On

receipt of a Communication, the Commission informs the concerned State

party that a complaint has been lodged against it and requests the submission

of the State party's comments as regards adniissi bill( y)°' The rules of prdced-

are allow the State party three months from the date of notification to
respond.1 10 Communications are considered in closed or private meetings) 1

Failing any response from the State concerned, at the end of three months, the

Commission has the authority to hold the communication admissible. In prac-

tice, however, the Commission has not been particularly efficient, with the

issue of admissibility being decided in a matter of years rather than months,

The Commission has also shown a willingness to review the decision on

admissibility if the State subsequently does decide to provide relevant evidence
or information.

The Rules of Procedure require the Commission to notify both the author

and the State party concerned if a decision has been made to hold
a Communication admissible)' 2 The Rules also allow for the seeking of
additional supplementary information.' t3

If a Communication is held to be inadmissible, the case is closed with the
parties being informed of such a decision."' However, upon being admissible,

there is a time limit of three months provided to the State party to submit

its views1 ° All submissions made by the States are to be disclosed to the

author. The Assembly of I leads of State and Government is also entitled

to receive information regarding the Communications that have been
declared admissible.'' 6 More recently the Commission has decided to invite

Article 592).
1 Article 5S(3).

Rule 112.
Rule 117(4).
Rule 106.

IL' Rule I l9lll.
Rule 117(1).
Rtsk 113.
Rule I 17(4)

'' Sec Rulc II), 117.
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Stare represcntativcs as -ell as the sit lior for oral hearings. It is also encour-

aging to note that States are attending the sessions cf the Commission as a matter
Of routine and pa l ricipatinr' fl I lie proceedings. After the rrcsentatio:1 of all the

.ss,tilahle evidence mi .inv 0r71 hearings, the Cominissic.i deliberates n
ate ,	 a.ccorda rice-v Ith :1--c provisions ci Ai cc 39 of the Chartrr.

ANALYSIS OF TIlE COMMISSION'S WORK AND THE

ERO13AI)LF CONTRIBUTIONS OF THE AFRICAN COURT OF

HUMAN RICHES

lrenn ;s si:rvcv of the existing urisprudence, It would appear that the rmphasi

of the Commission has been on the amicable resolution of disputes. While

such an emphasis is acceptable in the light of the provisions of the Charter,

there have been occasions when this eagerness has led the Commission to

or erlook the admissibility and merit procedures altogether. The Commission

has decided cases as being amicably resolved without consulting the author,t 15

on the assumption that a new administration was likely to resolve the matter
satisfactorily,' 19 and in case of withdrawal of the case. 120 Another unsatisfac-
tory aspect of the Commission's work is the reporting of its decisions. The
ap proach taken by the Commission to a number of instances shows a consid-

erable margin for improvement, particularly in relation to the substance and

reasoning of the Communication. A survey of the Commission's work rends

to suggest that in recent years some improvement has been made.
Nevertheless:

• they do not make reference to jurisprudence from national and interrational
tribunals, nor do they fire 01c imagination. They are non-binding and arrract
l i ttle, if arty, attention from g overnmen t s and the human rights eommunt-v.1

Althorrgh the Con:mission has adopted a quasi-legal approach, as rioted
above, its decisions are non binding., rurthermore the Charter does not
provide for any legally enforceable remedies nor have any procedures been
established to obtain these remedies. The aforementioned weaknesses in the

functions of the Commission and the desire to improve the s y stem of
protecting human rights, led to a widespread call for the establishment of the

Odinkalu and Christensen, au ' e n. 9, a t p. 274.
.J/5g, '. Znib,a, Comm ii rica, ion No. I 1!SS .1 I m it bi lity I I 1 9901.ro

0o,z,1:i Cubical pour ía Licz,roc,, tie Cu j iioi jn, Hzi.i,e 8rdicsoimr, tl
LLwira 

	 Had/ Bo ha-aTe
V. Benz,, (merits), Communication Nor. 1 6/88, 17/8B, 1 8/68 (1994).

ra Cub LzhCr!iea Orgau:.rrinn v. Nect.i, Corn ii in to nun No. 67/91
Mutea above n. 1, at p. 348.

22 NaIdi and Magliveras, obovc n. 16, an p. 432.
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African Court. 123 The existence and successes of the European and Inter-
American Courts also provided strong precedents to establish a regional
human rights court for A frica

The Afr i can Court represents the fruition of a process consisting of various
meetings and draft protoco1s..1Ihe final Protocol (also known as the Addis
Protocol) establishingtthe Court wa ado pted in June 199St24 The Court is
granted substantial and in some senses unJJ1 risdiction. According to the
Protocol adopting the Courr, actions may be brought before the Court based
upon any instrument, including international human rights treaties, that has
been ratified by the relevant State party. There is thus a major innovative fea-
ture. In its adjudication, in addition to the African Charter, the Court has the
power to consider other human rights instruments accepted by the State con-
cerned. 125 The Court will have the authority to decide whether it has jurisdic-
tion in the case of a dispute.126)

(The court has been granted contentious, conciliatory as wcIl as advisory
jurrsdrctron Iti itsdiT5y c apacity it may issue op1ons on 'any legil m
ter^ reTating to the Charter or any other relevant human rights instrum ents'.)
'fhTrovision appears to be similar to Article 64(2) of the ACHR. A rnge of
bodies including States parties to the OAU, the OAU or any of its organs, or
African NGOs (provided they are recognised by the OAU) shall have the
capacity to invoke the court's advisory jurisdiction. 127 The Court's advisory
opinions would not be of a binding nature but, like the ICJ, it is assumed that
they would carry substantial persuasive authority.

Upon ratification, the Protocol provides automatic access to the Court
for the African Commission, State parties, and African intergovernmental
organisations under Article 5(1).128 However, no such 'automatic' facility
is provided to individuals or the NGOs; their accesi is severely limited.
Instead individuals and NGOs need to establish certain criterion before
they may he granted access before the Court. The access is dependant in
the first instance on the State party having made a declaration accepting
the Court's jurisdiction to hear such cases. The jurisdiction to receive
petitions from such complainants derives from Article 5(3).129 Individuals
and NGOs must also overcome the admissibility requirements as stated
in Article 56 of the Charter' According to Article 6(2) of the Protocol,

a Ojo and Scav, above n. 40, at p. 102.
' Set Protocol to the African Charter on I Iuotan an1 Peoples' RIR6CC on !/w Establishment of
an African Court on Human and Peoples' Rights adopted 10 June 1995, OAU. Doc.
CAR/l.EG166,5 Not yet in force. The Protocol requires IS ratification before it caine into force.
25 Naldi and 1vlagtiveras, above n. 16, at pp. 434-135.
26 

Article 3(2) of the Protocol.
'2" Articles 3 and 10.i
's See Article 34 01 the Protocol.
29 Article 34(6).
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the Court shall rule on the admissihihty of cases taking into account
Article 56 of the Charter. One interpretation of this Article is that the
admissibility reqarmcnt need not be satisfied in every case and that the
Court would ha e a discretion to admit Communications with minor tech-
nical errors.

ihe Court will consist of eleven judges, nationals of OAU member
S t a tes 1 who will he elected in their individual capacity by the OAU
Assembly of Heads of State and Government from among 'jurists of high
moral character and of recognized practical, judicial or academic compe-
tence arid experience in the field of human and peoples' rights'. judges
would serve for a six-year term and be eligible for re-election only once. All

J udges other than the President of the Court would work on a part-time
basis. The judges would act in an independent capacity and would benefit
from the international laws of diplomatic innuiiiry. A judge of the court
could onl y be removed by the unanimous decision of all the other judges of
the Court.

(4 - he Court shall examine cases with a quorum of seven judges and would
constitute a single chamber.' The Court's judgments, which will be final and
wnthout appeal, will be binding on States.' 33 The OAU Assembly is authorised
to monitor the execution of judgments delivered by the Court.' In its annual
report to the OAU, the Court is to list specifically those States that have not
complied with its judgrnen:s./

CONCLUSIONS

' e continent of Africa represents a serious test for those wanting to ensure
aneffective system of protecting individual and collective group rights. The
modern history of Africa has been an unfortunate one, and the transition from
repressive colonial regimes to independent Statehood has not been satisfac-
tf.n marr y instances, soon after independence, dictatorial and authoritarian
regimes too l, charge of the newly independent States and showed little regard
for hu ma n dignity and li unran rights. (At the beginning of the twenty-first
century, Africa continues to witness substantial violations of liunrani rights; the
recurrent genocidal canipaigirs in Buruirdi, Rwanda and Sudan confirm the
existence of a r:ij J or hLiifl:311 (rared)j)

134 2.41.31 iI t\t.l4lI',.l, a I , w.r n. IC, in pp. - lJ 14I

.3 A6CI4 23
Arc, !e 2S

'	 Arruck- 292. T-z 1.nolI niomro.wg Id I .e condniceJ by. ihe Con1 of 2Liiecrs oa
bch.,Ii of mhr A cfl:hk Sce Ntd1 ioi .\f.uziirr.ic, abuv cc. 16, at '. 432.
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This chapter has presented an overview of the African human rights law,
Whic hIt has been aptly described as:

the newest, the least dcvc!opd or eIIcctiv . ... the most distinctive and most Con-
troversial of the three (i.e. the European, the Inter-American and the African)
established human rights regimes.t35

(The African human rights system is primarily based oil the African Charte
r

which, as our analysis hac revealed, contains a number of weaknesses.
These weaknesses and limitations are derived not only fromthe substantis c
Provisions of the Charter but also from the mechanisms of implementation.
The African Commission, the principal executive organ, has performed a
c ommendable task, although its work remains limited in many respects.
More significantly the need for a body to deliver authoritative and binding
judgments led to demands for the establishmen t of a Court of humanrights.

The establishmen t of a Court is a very positive feature, although there con-
tinue to be many concerns. First there is a major question mark over the rela-

tionship between the African Commission and the new African Court. The

(Adis) Protocol does not elaborate or clarify the situation and limits itself to

noting that the Court will complement the protective role of the Commission.
It xvill probably be the case that the Commission svill have the initial more
conciliatory jurisdiction, with the Court deciding the actual disputes. The
Precedents of the ECHR, with the merger of Commission and the Court, may
indicate a long-term possibility. At the sam e tinie, a careful approach needs to
be taken so as not to provoke conflicts similar to those generated between the

Inter-American Commission on Human Rights and the Inter-American Court
of Human Rights.136

The issue of the seat of the. Courr.has been contentious; particularly alter
the coup d'etat in Gambia. 13" An overarching concern about the African
human rights system relates to the limitations of resources. Since its estab-
lishmen t, the African Commission has been under severe financial strain,
with a lack of adequate equipment and supplies, and paucity of staff.t5
Similar financial di fficulties are likely to he encountered by the new Court-
The fate of the Rwanda tribunal, which was mandated by the United

Nations' Security Council to hold trials for genocide and crimes against
humanity, confirms that lack of financial backing can seriously hamper

Steiner md Alston, above ii. 1, at p. 920.136 D. Harris, Rcgion 5 J Protection of Iluii,an Rights: The l.1te-Amcr;cin Achievement , inD.J. Harris and S. Livingstone (eds), The l' z 'cr-American c-3 ,,.,0 of Human Rights (Oxford:Clarendon Press) 1993, 1-29 at p. 3.
37 .\-lurrav, above n. 58, at p. 29.

Welch. Jr., above n. 14, at pp. 54-55,
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efforts to vindicate human rights. 39 The requirement of conItdcritial sy arid

privacy accorded to the deliberations has been a subject of criticism.

According to two authoritics:

given the fact, that the decisions of th Assembly are often influenced h\ persons!

I 	
a-s. shtc ideologies, it is possible that the niarter ma die in the

Assembly. What the Commission needs are statutory provisions to en-able it to

oa-sits observations independent of the Assembly as is the case in Latincarry our 
America. 140

119 SeeUNS.C. Rev 955, UN SCOR (3453rd mrS.) U-NI Doe SESi955. Rcpnraed 33 11M.

(199') 1600. Discussed below Chsper 11.
1	 Oo and Sav,	 c n. 40 at p. 95. 	 -
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10
EQUALITY AND

NON-DISCRIMINATION'

INTRODUCTION

Rcspcct for human rights and fundamental frecdom5 without any distinction of
any kind is a fundamrnral rule of international human lights law. The speedy and
comprehensive elimination of all forms of racism and racial discrimination, xeno-
phobia and related intolerance is a priority rack for the international con muriity

The principles of equalit y and non-discrimination represent the twin pillars upon
which the whole edifice of the modern international law of human rights is
established. The claim to equality 'is in a substantial sense the most fundamental

Of the rights of man. Jr occupies the first place in most written constitutions. It is
the starting point ofall liberties'. 3 This chapter considers the various mechanisms

adopted by the international communit y to develop equality and non-
discrimination as an csril)liSllCd i ; rinciic of international and constitutional law.

Sce \V. McKean, Fq,ciluy and Discrinun,tjw, oiler International Lnm, (Oxford: Clarcndo,t
Press) 1983; N. Lerner, Giuiip Rights and fliscrinrinatio,, in fnter,ia(jonaf Liii' Dordrrch r:
M art insis N,1hoff Piihlrhri 1991; ,\t. Banton, Inter,rationa!Action agihot Racial Dicri,nin,,t ion
(Oxford: Clarendon Prsi 1996; E.W. Virrdag, The Curiü p1 of Discritnina,jo,, i): f,iji-r,,njmof
Late-- Wit!, Spcci.r! Rt'f,u'nc to I lum,, Rights (The Higue: M-1ttilhis Ni huif VII H hc rsl 1973i
V. 5'.,,, D I.e / (n',i,r, 	 Fihioos- u,! Du,vnucitio,i (\Vcsmporr. Conn. and I niidn,i:
Grec ,,woud Press) 19S k I crirer. Thr , UN Cmii ilO joli mu, I/IC Lhimun., (jo,1 o( All/1 lion, of Ri-i,!
!)mscr ,iuminu,,, 2nd eda t A!p/ien si a dn Rijn: Si j ihul 1 and Nonrdlioif) 1980; S. SI. o,1i, 'A; ik Ic
2' in G. Al Ircdssou and A. I. dc (eds), The- LJni,'crs.rI Deiliralio,, of Hum. Riht,- .1 Lu,,1,,,, in
Stmrnj,,nj (if ,1 C /lu'; enr011 (1 Sc I lagtre: K I riser l.a cv I ,l:crrra null al) I 999, pp. 75-97

)'u-ru,.i Dr,:l,,it,u,, .i,i/ Pt Ol,'Tl)')l)lm' m'/ -1 ,t,O't (I 993) U N Doc. 1149/669 (.rdor, ed 25 Joue,
1993) p.ira IS.

Ii. Launcmp.iclim, Au !',rcr,,.,tio,c,l 1111 ( the Right, of A/in (New York, Colui,,hii University
Prest) 1945, p. 115.

269
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Notwithstanding the Cisoriiious sign1 ince of the norm of ec 1 ualit and ion-

discrititation svitlitn general international law, th isc
 

11-11 ter reconunenhls a

cautious and critical approach for a variety of reasons. First, 'equality' and

'non-discrniinatiOul are in themselves controversial terms with immense

nrlccrt;uitlty as to their precise scope and coutte!iL Flius according to on

authority 'equality is a notion exposed to different plulosophical interpret'

tions; its illCatiiflg in the various legal systems is not always the sarnc'.4

Secondly, there is a substantial debate as to the means of creating real and

meaningful equality. Should affirmative action policies he approved or even
enforced as a means of overcoming past inequality? Thirdly, it is important to
realise that international law has not progrcsscd dramatically to eradicate all

dis-forms of discrimination. Various facets of discrimination, in particular

crinnination o il 	 basis of religion or belief and gender remain neglected. The

position it) relation to gendcobased d i scriiuiiuuatiOtl is couusidri ed in Chapter 13.

The position ill relation to discrimination oil 	 grounds of religion or belief

is most unfortunate. Although there are references to religious non-

discrimination in the United Nations Charter and the International Bill of

Rights, 5 (unlike racial or gender disci innnatiotl) it has nor been possible to

draft a specific treaty condcnitung d i scrimination based on religion or belief.

EQUALIJY AND NON-DISCRIMINATION WITHIN

INTERNATIONA l. LAW

Since the adoption of the United Nations Chartei, die principles of equality

and non-discrimination have proved to be the linclipins of the human rights

regime. As noted earlier the references contained within the Charter concert-

trate on equality and non-cliscrinnination - references which have bn
ee given

meaning through the Universal Declaration on I lunuan Rights- 6 Equality and

non-discrimination are prominent feainrcs of both the ICCP (1906)  and the

ICESCR (1966).' Ill to the general pronotinceiulenit coudcnnnitig dis-

cr1 ninatinii and uplioli]ing the iiornl of equality, the United Nations has also
dealt with specific forms of discrimination through various treaties and instru-

ments. The norms of racial equality and nondiscriminat i o n have been further

st rcngnlicned by the International Convention on the Elimination of All Forms

of Racial Discrimination (1966). 8 As we discuss ill detail in due course,

lcruucr, 7hovc n 1, au p 25. Nt. Cn.ivrn, flue J,,tC,,:mtua.'c! Cou mint on Eco,uur,nr. Social and

Culinral Righiu A Perspective on its DeueIof"refli ( Ofout CIrcri(!on I'cccs) 1995, p. 154. Also

see Judge Tna's dissenting opinion in So' ,ib West A/eli a (Scond Piu.ssc) 1966 ICJ Report 6

See aboic Chapters 1-S.
See 3bose Ch7prens 3-1.
See above clr.uuers 4-5.
Adopted 21 December 1965. Entered i,in, force, 4 J7lury 1969. 660 U.N.] S 193, S I L NI

(1966) 352.
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discrimination against women and against children has been condemned and

Outlawed by the Convention on Elimination of All Forms of Discrimination
against \Vomc1 1 9 and the Convention oil Rights of the Child (1989)10

respectively. Inequality and discrimination in education has been addressed by

the UNESCO Convention against Discrimination in Education. 1 he theme

Of equality and non-discrimination has been most forcefully asserted by the

United Nations in its more recent Declaration on the Rights of Persons

Belonging to National or Ethnic, Religious and Linguistic Min orities' 2 and the
United Nations World Conference on Human Rights, Vienna Declaration and
Programme of Action of the World Conference.'3

Again as has been analysed already, equality and non-discrimination also
form the critical mass of the regional instruments. These include the EQ-fR, 14

the EU' 5 the Charter of the OAS, 16 the ADHR,17 the AFCI-IPR) 8 Non-
discrimination and equality has also been main concerns in the instruments
adopted by the International Labour Organisation (lEO).

RELIGIOUS DISCRIMINATION AND INTERNATIONAL LA\V19

Freedom of religion is a subject which throughout human history has been the

source of profound disagreements and conflict. 20 The chronicles of humanity

.\dripted at New York, 18 December 1979. Entered into force 3 September 1981. UN GA Rc.
34II80(XXXIV), GA. Res. 34/180, 34 GAOR, Supp. (No. 46) 194, UN Doe. A134/830 (1979),
2 U.K.T.S. (1989); 19 J.L.M (1980) 33. See below Chapter 13.
iO Adopted at New York, 20 November 1999. Enrtrd into force 2 September 1990. UN GA Res.
44/23 Annex 4XUV), 44 UN GAOR Supp. (No. 49) 167, UN Doe. A/44/49 (1989) at I66 1577
U.N.T.S. 3.28 I.L.M (1989) 1448.

IS
Adopted 14 December 1960. Entered into force 22 May 1962.4 7 9 U.N.T.S. 93.

 UN Doe. AIResI47135 Adopted by the General Assembly, 18 December 1992. See the
Presrnh!e, Articles 1, 2, 3(1), 4(1)01 the Declaration. See below Chapter 11.

Vienna Declaration and Progra,nnie of Action (New York: United Nations Department of
Public Information) 1993 para 5 (pr 1). Adopted by the United Nations World Conference on
F{umart Right;, 25 June, 1993.

See above Chapter 6.
n See above Chapter 7. 261 IJNTS 140; Cmnd 7461.

See above Chapter S.
V See above Chapter 8.

See above Chapter 9.
9 Sce B.G. Taheib, Freedom of Religion or Belief: Ensuring F/ferrite International Legal Protection

iThe Hague: Martinuis Nijhoff Publishers) 1995; E. Benito, Llinrin,urio,, of All Fomis of l':tolerance
md Discrimination Based on Religion or Belief (New York: United Nations) 1989; R. Duckon, 'flue
Lr.itcd Nations and Freedom of Rrliu:ien' 44 Z("LQ (1995) 327; R.S. Clark, 'The Liuuited Y,itioiia and
Religious Freedom' II NYUJJIJ' (1978) 197; D.J. Sullivan, 'Advancing the Freedom of Religion or
E.chef through the U)'J Declaration on the Elimination of Religious Intolerance and Discrimination'
82 -tJ1L (1988) 487; J . Rehniaui, 'Accommodating Religious Identities in an Islamic Stare:
!nrrnanonal law, Freedom of Religion and the Rights of Religious,\litiorj t ics' 7 IJMGR (2000) 65.

Sec A. Krishnaswarni, Study o(Duscru,uinnrion in the Slitter of Religious Rights and Practices, UN
Pijhlic.utuori Sales F.. 60.X.IV.2 1960; F. Bcnito, above ii. 19; S.C. Neff, 'An Evolving Intcrn.ntional
Legal Norm of Religiou Freedom: Problems and Prospects 7 Cal. 'West lU (1973) 543.
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have seen the growth and extinction of many religions rid beliefs. A promise

of eternity, and of absolute truth and providence - hallmarks of many of the
world religions - has acted as the great determinant of human existence. The

overpowering nature of religion, however, has also been used as a weapon for

generating intolerance, an 	 ad as n instrument for the per secution and ult;mate

destruction of religious minorities. Religious intolerance and repression were

the great predisposing factors of history. 2 Within the texts of religious scrip-

tures, forms of genocide of religious minorities were sanctioned. The tragic
wars of medieval times and the Middle Ages, the Crusades and the Jihds,

t ranslated these religious ordinances to complete and thorough effect. 22

Religious intolerance is, unfor tortately, no t siffiply a his 	 phenornenoii.

Intolerance based oil beliefs continues to pose a clear and serious

threat to the possibility of congenial human relationships. 23 During the mod -

Cril era of the United Nations, the international community of States has made

tremendous strides in formulating standards regarding the promotion of indi-

vidual human rights. It is recognised that freedom of religion represents an
essential concern for modern human rights law. Discrimination on the

grounds of religion or hcirf is condemned a nd forms a necessary fi'atu re of

the United Nations human rights regime. 24 The UDIIR and t he ICCI'R con-

tain specific provisions relating to freedom of religion. The United Nations

Declaration on the Elimination of All Forms of Intolerance and of

Discriminationbased oil 	 or Belief (1981) is dedicated entirely to the

issue of religious freedom I : recdom of Religion is also recognised by

regional human rights insti otnentssuch as Article 9 of the ECI lR, 26 Article 111

of the ADUR and Article 12 of ACFIR; 27 and Article S of the AFCI 1L'R.5

Sec B. w hj twhit a kr, Rep orl oil 	 Q ncstion of I/Sc ii ci cr tn,n and J'u,:rs h,nc,r.' of the (rose of

Genocide, UN Doe FJCN.4fSul'.211 98516, pp 6-7.

1.. Kniper, f,iternatiu,ia( Action A 5 ,iiriS; Gc,iociiIe (1.ondons Minority R:gtits Grorp) I 9S4, r

1; l Ku per, Genocide - II, roh i/oi/ Usc I'; th .' ) re ,itieth . ç a cii and Luirdori Yale

University l'rccs) 1981, pp. 12-11; J . Kelsay and fT. Jolitison (rds). Just Ctr and jr/sad. Ilrsiortoil

l learn /cal perspectives o il S's and Pe.rce in Western arid lsl,t,nirc rr,,fr:ris (Ncr ' York

(-,rerrircood Press) 19)1.
1, For exa ii plet of ret giro c note 1.1 ccc Ind cc prcsni ni of ccl senor c tri Oor tics see K. Bo Ic ad

J. Sheen (cdi), Frrcdonn: of Relic/n, ui,? Irchcf A World Report llorrd,,ri: Idouttedgel 1997; Minooty

It phi s Group (cdi), W0r!d Do ecro of 5 I ,;siritir's (London: S lrnnri ry Rights U ron p1 1997.

Sec Actklc 1(3) rind 13 of lhe tic/nd N361)n5 Charter; Articles 1,2,18,	 icon) Decljrst:ofl

urn Fhnirnsrr Rights (1948); Article 2, Convention on the Prcscinrion and l'iiiiish,nicir; if tin

Genocide (19 IS);  Aklcs?, 35, 76 in  27 (if tIne lcrernsarror:al Covcrn.insi o.i (in it md }knlntrc.al

lUgt i ts( I 966); Article 7, 1trri:atnI Gn,seii.iint on Leunonniic, Social arid Cultural ItipInis I lSod'),
UN Declaration on the Rights of Persons I3clonging to Nanional or Lnhinc, ltclignsrcc ann.?
Linguistic Minorities (1992).

GA Res. 36155, 36 UN GAOR Srrpp (No. 41 at 171 UN L)(.,c A13615 1 1981.

rn Sec above Chapter 6.
1' See above Chapter 8

See above Chapter 9.
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INCONSISTENCIES WITHIN INTERNATIONAL STANDARDS
AND DIFFICULTIES IN IMPLEMENTATION

The aforementioned provisions from the international instruments repre-
sent 5tfOnr conimrtnrcnts undertaken by the international community.

Alongside the provisions of the Declaration oil Elirnina lion of All Forms

of Intolcra nce and of Discrimination Based on Religion or Belief (1981) and
the United Nations Declaration oil Rights of Persons Belonging to

National or Ethnic, Religious or Linguistic Minorities (1992), they give an
appearance of a strong consensus o il issues regarding freedom of religion and
protecting the rights of religious minorities. However, in reality, much of this

consensus is superficial, as there are serious inconsistencies and disagree-

merits regarding both the meaning and the substance of the right to freedom
of religion.

Notwithstanding persistent references to the rerni 'religion' or 'belief'
within international and national instruments, it has not been possible to
explain the terms in a definitive manner. Attempts to incorporate a definition
iii the United Nations Declaration oil 	 Elimination of All Forms of
Intolerance based on Religion or Belief (1981) did not succeed. 29 The text of
the Declaration represents a fragile compromise between States pursuing

widely different ideological bases. Thus, at the insistence of the Eastern
European States, the term 'whatever' was inserted between the words

'religion' and 'belief' in the third peramnbular paragraph as well as in Article 1.

This insertion was aimed at extending the scope of the protection to theistic
and non-theistic, and atheistic beliefs and values. 30 The lack of consensus on
the definition of 'religion' or 'religious minorities' has produced unfortunate

consequences. In solile instances, States have deriied the existence of religions

and persecuted religious minorities as heretics and political enemies of the
State. In other cases, certain groups have been forcibly excluded from main-

stream religious faith and declared a religious minority. Thus, for example, the
constitution of the Islamic Republic of Iran affords recognition to Jews,

Christians and Zoroastrians as minorities. However, there is a complete

refusal to accord any official and constitutional recognition to more than

The European Commission, on 1 tunman Rzhts has treated pacifism as a philosophy
Corning within the ambit of tIre right to fcedommm oI though and conscience, Arrr,rss,,jjj/,United K ingdom, App. No. 7050175, 19 DR S 19S0l Also see the United Starcn Supreme
Commits in Davies v. JJ,pj 18S9, 133 USS.Ct Riporr 333 at p. 342 and The Commissioner,
Hinifrr Religion, Endmnomncnt, Madras v. Sri I__ihnmin!r, 'Iiiruj/,a .tmm'r mis, of Sri SI, irurMmmii, AIR 1954 SC 282. For scholarly VIC\V5 5Cc Y. Dintein, 'FreJo,n of Religion and the
Prorction of Rcligious Minorities' in Y. Dinsteiri and M. Tabory (ids), The Protection of
Minorities and Hr,,,rj,z Rights (Dordrcelmr, London; Martin,1 5 Nijhotf Publishers) 1992, 145-169 at p. 146.
30 Sce UN Doc AJC.3ISR. 43(1981).
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300,000 Baitais Conversely, no t withstanding a firm belief and insistence oil

the part of the Ahmaddiyyas of Pakistan that they are followers of Islam, they

have been denounced as nois-Muslttns and relegated to the status 01a religious

minority.
The next area of substantial controversy where 

i nternational law has

faltered is the issue of 'freedom to change one's religion or beliel'. As noted

earlier, the UI)HR (1948) expressly authorises the right to change religion or

belief.33
 The International Covenant on Civil and Political Rights, while not

in a position to make as explicit a statement as the Universal Declaration,

nevertheless grants the 'frecdoin to have or to adopt' 
.1 or belief.3 I The

text of the 1981 Declaration, the most recent of the international instruments

Oil 
religion, fails however to make any reference to the 'right' 

to change

religion or bell ef. 35
 The omission of such a provision is unfortunate, and

represents what one commentator has 
termed a 'a downward thrust st i

the drafting process'. 31 The fact of the matter, howes Cr, is that during the

drafting stages of the 1981 Declaration there had arisen major disagreetocilts

between S 
ariotis blocs; in order for this Declaration and subsequent treaties

such as the Convention oil Rights of the Child to be adopted, it became

necessar y
 to otilit all references to freedom to change religion or belief. 1 lie

travauX prcparaloires 
of the Convention on the Right of the Child a nd

the reservations drawn to Article 14 of the Convctltiots dealing 
with the Issue

of ft ecdotn of religion confirm this point. 37

In terms 0f substance, a religion or belief often tends to 
be a conglotncr.itiOfl

of various vlues, claims and r ght
is. Religious freedom has several dimensions.

Jewish arid Chioti.sfl
ii According to) Article 13 of the lrnia	 ConstitsitlOIt '7.ori,usoian, 
Iranians are the only recognised religious minorities ho within the lriris of lase, are free to per-

form their religious rites and cetemitortles a nd to act at cording to their on n canons in matters of

P cisonal alitirs and i cligiouc education'. Constictrtn'n of rite Islamic Republic of hut of 24th

October 1979, as amended to 28th July 1989. See AL. 15).rrr oral and G.I I. Hinz, Constit
u tio n s

of the Coirr'icu of if's World (Dobbs Terr ) : Ocr,mn Pnitlicatiolts) 1973 Vol. Viii

Sec Ci I 
Ferrrirdy, Trn.'.ards the De(iriitiori of a blnslrrrt in .its Islamic State: The Case of 

the

Ahm.iddivt.1 ii I'aOitarr' in D. Vajpeyi and Y. M.slrk (edt), lrlrgioio 711d / thnic Minorit y Politics

it South Asia, 
(Glenn Dale: Riverdale Cr,rtrpany I'ui,hsheis) 1989, PP' 

11-108; 1)i. 1. A Ay is,

if Or is torn I i.de befo re   the Working C rorq' Ott f,r;ti r iSles I Ge or ' a) i.i 1 998

ii Article I S iii the Universal DcclaratiO0 nil broils Rights. Sec abose Chapter 3. It is irrrport.liit

to nnte that icitti 'is arose during the drufir:.g of
 the tjl)HR. I'rrr;sjh to irrcorpor.ite the term

'r:.1tUtC ' s crc eventually dr iped because of an:i religions lrihlryrng

Article IS of t he lr,rernatron.1l Cosenant on Civil and Puirrical Rrlrts

35 
Article S of the 19S I Declaration (rots ci et it.' tcs that 'Nothing in the preseirt Dccl., ration shill

be construed as restricting or derogating from any right defied i
ll the Urriseisi) Dcct.iratlrirt of

Human Rights and the International Co.-rnants on Hitirtan Rights'.

B.0 - Ra mcharan, Iowa rdu a Unii-ers.tl Sot tiLt ru of Religious I.iinrn	 r'iinin Commi ssion of i/cc

31

Cinrrcher on /,iiCrOJtInnal Affairs ((ienes a: 1937),  9.oil
Sec U. Johnson. Cultur.'l 2nd Regional P)trrair$itt it usc Drafting ot the UN Convention

tire Rights of iii, Child ,ii hi Frcerti,iri arid I' er
0 (CdO, !,?col'iZrC, of C/'tfdrc'i'S R:l,(u

(Dordrecht1.irtintic Ni j
hoff Publrshcrs) 1912. 95-1 14 at p.98.Scc Chsptcr 1-i t,elrtn.
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A religion is not simply a personal belipf but invokes teachings, practices, wor-

ship, observance and private as well as public manifestations of these beliefs
arid values. 33 There is a strong tendency among religions to invoke complete

and absolute submission, and in the process they are likely to affect many
aspects of human life including matrimonial and family affairs, family plan-
ning, care of children, inheritance, public order, food and diet, and freedom of
expression and associ:stion. 39 The collective dimension of rcliiious freedom

raises complex issues within the individualistic framework of human rights in
domestic and international law.4°

A particularly serious difficulty arises from the claims made by religions or
beliefs to have a complete and absolute 'monopoly of truth'. 4 ' It is this claim to
a monopoly of the truth which has served 'as a basis of countless "holy, divine

or just wars" and "crusades" waged against so-called "heretics" or "infidels—.42

Religions and beliefs also have the tendency of becoming rigid, and their

followers intolerant towards other 'competing' religious values and philosophies.

This intolerance, as Macaulay puts it, can lead a follower to the view that:

[lJ am in the right and you are \vrong. When you arc stronger, you ought to
tolerate rue; for it is your duty to tolerate truth. But when I am stronger, 1 shall
persecute you; for it is nrry duty to persecute you.43

International law, like national laws, is confronted by the problem of religious

extremism and rigidity. In iew of the variance in State practices, international

law has faced substantial difficulties in for inulating established principles

governing freedom of religion and non-discrinnination for all religions. As one
commentator has remarked:

I rjhe question of religion takes international law to the limits of human rights, at
least in so far as the law functions in a community of States. It is quite meaningless,
for example, to the adherents of a religion to have their beliefs or practices
declared to be contrary to public morality'. To the believer, religion is morality

' See the General Comment b y :he Human Rights Commince, General Comment 22 on Article
18 of the ICCPR (48th Session). .0rh July 1993.

Kokkinakjs Y. Greece, Jiidznrcnt.of 25 May 1993, Series A, No. 260-A (prosdytism);
European Commission on Human Rights in X v. UK, App. No. 8160/78, 22 1)R 37-38 (1981)
(Time off work for Friday prayers); European Commission on Human Rights ChonThrir-y v.
United Kingdom, App. No. 17439/90, 12 FIRLJ (1991) 172 (Blasphemy). See also 1.1tCFIR
Annual Report 1978-9, 251 prosecl:niors o(Jchovah's witnesses for unwillingness to swear arch
to military service, to recognise :he Stare and symbols of the Scare). Also see the US Supreme
Court in Chard, (if L,,/jar, Bab.r:':, -Lye, fire. & Frncsto PicI.rrIe, v. City of !s'ialeah, 124 LEJ.2d
472 1993) (rituals) and the Indian Supreme Court in ,'dolra,'rme,I .SAcd KAnt Y. Shalt Llano, 19S5
AIR SC 945 (Muslin, Personal Laa).
° See C. Gilbert, 'Religious Minorities and their Rights-A Problem of Approach' S !J3IGR

(1997) 97.

Lhb, above ii. 19, at p. 30.
Ibid. p.31.
T.B. Macaictay, Cultural and Historical Essays (1.ondoii) 1870. 336.
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itself and its rrariscendcnt.il foundation grounds it more firmly iii terms of obliga

rions than any secular rival, or the ten othertenets of her rchgions. All religions are to a

greater or lesser extent Iundjtiicnta!ist' in cI tr.icier in that they revogiuse that

theirs is rise just rule, the correct avenue to rrtrth.

The difficult es i nherent in the issue of freedom of religion hcconic pro0

neut when cniitritStC(l \S'itlI the i nternattonal di'\etOpiflCttts 
III 	 1(1 the

prohibition of racial discrimination and apartheid. \Vliilc iii its early years the

United Nations approached the issue of racial and religious discrimination

with equal vigour, with the emergence of new States it was the issue of racial

( religious) discriminaon which attracted international COnCCconcern.'I-Ilenot'I-Ilee

abolition of racial discrimination

ti
nation and the demolition of colonialism, apartheid

and racial opprCSSi()fl were less controversial subjects and suited the interests

of the majority, the ,netnhcr States of the United Nations. On the other

hand, the issue of freedom of rel i gion and religious no i scl i scrtn1tnatbon was

extremely sensitive; even an inquiry into the t
reattitent of religions practice

within the Genera! Assembly provoked angry responses. In its Resolution

1510 (XV) of 12 l .)ccettiher 1960, the General Assembly condemned all loan-

ifestations and practices of racial, religions and national hatred its the polio-

cal, ecoomic, education and cultural spheres of the life of society asn 
violations of the Charter of the United Nanit, nd the provisionS of the

Univem sal 1)cclaratioi5 of I lunian Rights. 1-loweviti, serious
 differences

Ciii erged in rd itioO to possible act ion to cotnb.it racial and rd giotis disc ri is-

nation. In thu is a consproutise, it teas dcci.lcd to create separate iistru-

flidilts dealing with race and religion. According to 'lahzib:

[ ]hc decisin to scp.iraie the jnstr:imeitS on religious inmolcrancc (tour tlic ' cc on

r,rLak disci urulatioti constituted a comprOmise solution designed no satisfy a nuni-

her of conflicting virwponits. \\cstern states 051cted on acldicssiiig both mattel

ill a joint iirctrumciit. Cointmiiunist states terre llur atuviolis to deal w:h religious

immatmers. Arab states were cager to di; 1' lavc mire qucstiofl of anri.Sdrlultmsimm. Afri..iri

and Asian states considered the question of religious intolerance it 	 flatter

.rc (emj) ired with racial (llscrimumi rut in. Be sep.iratimlg tIre issucs, th	
noune Conist,

Arab, African and Asian St,nes could ohvicr sly delay, if not present the adn;rmorr

of special iiistrumimemltS oi religious iiumoleramie.St

It 1,1(7, 01C General ,\ssemiilly requested the Iconomnic and Social Council

to prepare	 draft declaration and corivctition oil the elimui.iimtion of all l'ormims

of racial d i scrimination . The General Assembly in its Resolution 1904 (XVIII)

adopted on 20 November 1963, pi u:i,iuiied the Dccli ra non ott the

I'. Tjrornt'emr1, J, i rc,u.rti)'ud Iir .t.'if ii 	 Rç"ms i.1 \ur0ri(.'C	 ((. )xlord (j.ireidori I'rcsr)

1991, am p. 324.
' I curer, aho'.c u 1, at p. 73.

TjhziI ' , abs e n. 19, t p. 142.
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Elimination of All Forms of Racial Discrimination. Two years later, the United

Nations General Assembly adopted, with overwhelming support, the

Convention on the Elimination of All Forms of Racial Discrimination. Efforts

to draft an international treaty on the elimination of discrimination based on

religion or belief have had a very difficult response. 47 The farthest the United

Nations has gone in terms of drafting a specific instrument on religious free-

doin is a General Assembly Declaration adopted in 1981. In its capacity as a

General Assembly Resolution, the Declaration is not a binding document per

se. Even as a political and moral expression, the image of the Declaration has

been tarnished by many deviations and disagreements among States.

It is probably the case that the constitutional provisions and legislation

overwhelmingly satisfy the broad and generalised requirements of a non-

discriminatory stance on the basis of religion, though even here a number of

cases point in the opposite direction. 48 Freedom of religion or belief itself is a

conglomeration of various rights and values and is capable of manifestation

in innumerable ways .49 'Religion' or 'belief' is in many instances regarded as

providing a complete code of life, determining every pattern ofof social behav-

iour. Its pronouncements affect every aspect of life, including matrimonial and

family affairs, public order, freedom of expression and association, freedom tc

preach and freedom to manifest one's religion as matter of conscience and

faith.'() Domestic and international tribunals have often been confronted by

the faithfuls of different religions and sects, all raising questions of a serious

natu17e. 31 Therefore, although the plethora of international treaties since 1945

clearly reflects the view that the fundamental principle of the international law

of human rights is that all individuals are to be treated equally and ought not

P. Atcron, 'The Commission on I tuman Rights' in P. Alston (ed . ), The United Nations and
Hnnrsus Rig/am: A Critical Appraisal (Oxford: Clarendon Press) 1992, p. 134.
° Ai-tick 19 of the Iranian Constitution provides as fn)losvs the People of Iran, regardless of their
ethnic, family or tribal origins shall enjoy equal rights. Colour, race, language or the shall not be
a cause for privilcge'. Thus the Constitution excludes religion as a criterion for non-discrimination,
an action which cannot be treated as non . delibcrate. See Blausicin and Han; above n. 31.

See the Human Rights Committee, General Comment 22, Article 78, 48th Session, 1993.
See the eases before the Human Rights Committee e.g. Karnd Sing/a Bhinder v. Canada,

Communication. No. 20811986 128 November 1929), CCPRiCl37iD/20811986 Coeriel etal. Y. The
Netherlands, Communication No. 45311991 (9 December 1994), UN Doe. CCPRJJ52/D1433I1991
(1994).
31 See the US Supreme Court in Churdt of Luki,i, Ba(iih, ,-)se. Inc. & Ernesto Pic/,ardo V. City of
lli.ilea/,, 124 L.Ed.251 472 ((993); also see the juriprtidrnce under the European Consetnion on
Hun;s;i Rights (1950) e . g. Kokkbiakis V. Greece, Judgment of 25 May 1993, Series A, No. 260-A;
Otto-l'rc;r;i 'igcr Institute . Auar;,, Judgment of 20 Srprri;ibcr 1994, Series A., No. 295-A. Note
also Pakistani and Indian case law see e.g. N;;c:Jra v. Stile of Cujrnt AIR 1974 SC 2098;
J,rgtliIs;s-nr A';a ' td v. PC., C.iliu:i.i (98-1) S.0 SI Rat,!.;! Pane/rid C/wire/hi and Others v. Stile of
!Jo;nb.iy and Others AIR (SC.) I954), 38$; Rev. Stainsis/ana AIR 1975 ML' 163; S.iifriddin So/at/a
AIR 1962 SC 833 Con,rnj.i,jo,-r ;fl firs/i, R d ligioior En,1oiL7rzCntS Madras v. Sri Lalal:m,;nlrj AIR
(19.5)) SC 388; Sarwa, Ifussain AIR ((983) All 252; State of Porn/any Y. Naratu dppa ,\!.;li AIR
1952 Bombay 1984; Moh.zn;,nr,l .4/c,! K/ann v. Shah B,ino Bcgrurz 1985 AIR SC 945.
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to he discrintiii.ited against nii'ielv on the basis of their belonging to a cert.iin

etii nc, religions or linguistic group, it is argued that thc strength of the pro-

lobition in cwh case differs. Hence, while the legal norms in relation to the

pi olnhinicni of racial discrimination are regarded as a fairly uncontroversial

c s.intplc of jos cogens, 52 the s.imiic cannot he said with equal conviction in

reiatioii to the ,rohiihitmmjn of discrimination based on religion.

In N j ew of tiiC existing dissensions it is difficult no expect the enieru4cnce o

a greater nnelsmire of consensus. 1 here are 110 immediate prospects for the

adoption of a specific treaty focusing on the ciiinumiatiori of religious diseririsi-

nation. I living said that, while a radical shift in the existing position seems

iinpossil.rlc to attain, the ingenuit y of a number, of human rights processes has

lcd to positive developments towards reducing discrimination and intolerance

on the grounds of religion. These processes include a more constructive usage

of existing procedures, as Nvell as -,I greater cunisciousiress of the issues of

religious discrimination in group rights discourses and standard-setting

mcchanisrns. Using Article IS of rite ICCPR as its base, the I lutnan Rights

Conii;muttce has invoked the Reporting, individual Communication and

Genera! Comment proccd ii rcs within the Covenant to elaborate upon the

meaning and scope of the right to religious non-discrimination. Religious

ecimnlunities are the beneficiaries of the emerging jurisprudence on group

Eights. '['lie United Nations General Asscinbly Declaration on the Rights of

Pci sons Belonging to National or Ethnic, Religious and Linguistic Minorities

1992 places a special emphasis on non-discrinunmation and equality for incin-

1 'cls of religions nnuitorilics. 1 lie 11.6) Convention No. 169 oil Imidigennus and

I ribal Peoples 1989 presents uiudcrtakmngs from States to protect and preserve

lie belieR a11s1 sipimittial well-being of indigenous peoples. 3 The Staresparties

to time Con ., ention on die Rights of dii- Child 1989 comninrmt tlicmnelvcs not to

discriminate against the child, irrespective of religions beliefs and his or her

rtniloi'ity or i idigermous background51

A sirnficamnt elcmcimt in furthering the hisminini riglims now i s, has been the use

of Rapporteu rs, focusing  on a theuiatic, gi-cigi'aplmmc;il or ten itorial basis. 55 The

rOIC of inst i tution of Rapporteurs I,;,--i t , J ianiicul.mriy valuable not only iii

punhlicismg irisizinces of violations based on religious iitolcrance but also ill

persuading govenilittenits to follow the guidelines provided by the Declaration

cii the llliinuinatioti of All lornis of Ii',toler,i:icc and of 1)iccritininatiori Based on

Religion o, Belief (1981) and the ])ccl.rrarionm on the Rights of Persons

Belongimrg to National or Ethnic, Religious and I irig 	 Minoritiesinorities (1992).

I Iirou' dIC. 1'fi ' (ipIC5 of 1'l'[,c !cOcr,LiOO't3( !.ai', Oh cdcc Oxlorh CI.ucnd,	 'cc's)

p. atLt. Sec aho'-c Chr:er 1.
Scr .-\rcchs .S(,'i), 7(a) acid 13 Sec hclosv Clsapis-r 12.

r' her ArmrIrc 2 and 30. Sec bdo , Chapicr 14.
Sc- 350,c Chapter 2,



Equality and Non-discrimination 	 279

In this regard the contributions made by the Special Rapportcur on Religious

Intolerance, of the United Nations Commission on Human Rights, are of

enormous significance and deserve fuller analysis. The initial appointment of

the Rapporreur had been authorised by the Commission on Human Rights in

its Resolution 1986/20. 56 This appointment was to last for a period of one year,

during which period the Rapporteur was mandated inter alto to examine inci-

dents and governmental actions in all parts of the world inconsistent with the

provisions of the Declaration on the Elimination of All Forms of Intolerance

and Discrimination Based on Religion or Belief. Resolution 1937115 extended

the mandate of the Rapporreur for a further year. This mandate has since been

extended by subsequent Resolutions of the Commission.-`

From 1938, the Special Rapporteur has submitted yearly reports which are

extremely instructive not only in highlighting incidents of religious intoler-

ance but also in providing constructive solutions and making valuable

recommendations. 51 The work of the Special Rapporteur is characterised by

a number of activities - these include sending Communications to various

States and analysing their responses in the light of the prevalent human rights

standards. The Communications also include urgent appeals where a partic-

.ular individual or a group is under imminent threat. Another significant

feature of Special Rapporreur's work is in situ visits and their follow-ups,

which are valuable

both for gathering opinions and comments on all alleged incidents and govern-
ment action incompatible with the Declaration and for analysing and passing on
the experience and positive initiatives of States pursuant to General Assembly

Resolution 501183 and Commission On Human Rights Resolution 199612B.59

The current Special Rapporteur, Professor Abdetfattah Amor, has made

important visits to countries including China, 60 Pakistan, 61 Greece 61 and

India. 63 Several meaningful objectives have been attained through these visits.

Not only have they allowed the Special Rapporteur to form a clearer view of

the nature and extent of the violations of the rights of religious communities,

10 !sljrch 1986 (42nd Session).
' Sc th Comnckoas Resolutions 1988/55; 199027; 1995/23.

' Sec E.CN.4/I9SS 1 45 and Add. 1; E.CN.419$114; E,CN411990146; E.CN.41199115c,

F.CN.411992J52; E.C>.4c'I993'61 and Cur, arid Add.1; F..CN.411994179; E.CN.411995,'91 Inc!

Add-1; E..CN..41199695 and Add.1 and 2; E.C.4'[997/91 and Add I acid also the Gcncii!
Assembi, at the 50th ; [,t arid 52nd and 53d Sessions (A150/140; AM 154,542 and Add'.] and

; /ijj2/477 And cdd.1) E.CN.4/199816.
P Report i:Lt.'r,crtte.? b ,lr	 r Ab/c//.zitn)r Ar:orr, Spccc.r! Raç.perrr.rirr in a	 o,-d.:'rc	 uirIr tic

Co." c 'nrrrrjc o'!Lf:r,.j. Rrg/.'n Rcsuhrrorr 19i6/23EJCN.4I1997f91 pj 44•

SeeEiCN.1/1995'95 No ' ccccL,cr 1994.
See FJCN.41I 996/93.Add.2 Dcccrnhcc 1995
See A/S 1/542JAdd. I. June 1996.

• Sec EJCN.411 99'/9 I/Aid.!, Docember 1996.
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Lut in	 instances the Rapporteur has been able to extract valuable ccii-

cessions on religious equality (rout the governments conccrtit:j.01

RIGHT TO RACIAL EQUALITY AND NON-DISCRL\1INAIION
IN IN TERNATIONAL LAW

The international Covenants

..%s noted above, the underlying hcmc of the international bill of rights is the

concept nf equality and nun-discrimination. The comment is particularly apt
in its application to IC( - .ER. As cue cnnlrncntator has aptly stated 'equality
and non-discrimination constitute the toast dominant single theme of the
[Civil and Political Rights] Covenant'. 5 According to Article 2(1) of ICCPR
each Stairs party undertakes to:

Respect and ensure to all individuals within its territory and subject to its
jurisdiction the rights recognised in the Covenant, without distinction of any kind,
such as race, colour; sex, language, and religion, political or other opinion,
national or social origin, property, birth or other starrs.

Article 3, while providing for equality for men a :d women, states:

The States Parties to the present Covenant undertake to ensure the equal rights of

men and women to the enjo inetut of aI civil and political rights set forth in the
present Covenant.

Article 25 provides that:

Es cry citizen shall have tile right and the opportunit y, without any of the distinc-
tions mentioned in Article 2 and withbut unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely chosen
re preseitta rives;

(h) T0 vote and to be e!e:ted it genuine per i odic elrc:uo:us a hich shall he Ls
universal and equal suffrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electors;

(€) To have access, on general terms of equalin', to public service in his country

One of the primary articles on equality and non-discrimination is Article 26
according to which:

Ad persons are equal before the law and are entitled svitho:it any d i scrimination to
equal protection of the law. In this respect, the lass hail pruhihie any dicrimina.
non and guarantee to all persons equal and effrcris e protection againr

1.4 
On the role of RappoOeLJrS see abo % c Ch.iprrr 2.
B.C. Rarnch.iran 'Equality and Nun. l);scrimination' in L. Hrukiui led.), TJte l'ztcr:Por;!8/1 of R&f is: The Covcnnt on Cu',! on,! i'o/,rjcj/ RJg/,ia (New York: Columbia University Prr5)1981. 246- 2 69 a t p.246.

" Sec above Chapter 4.
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discrimination on any groittids such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.

Article 2(2) of the ICESCR provides that:

The Sates p.lrt:es to the present Covenant undertake to gti.i ra titee that she rjhts
nciated in tc present Covenant will he exercised without discrimination of

any kind as to race, colour, sex, language, religion, polit i cal or other opinion

national or social origin, property, birth or other status. 67

Article 2(1) and 26 of ICCPR vary its their terminology. Article 2(1) uses the

term 'distinction' while Article 26 invokes the phrase 'discrimination'. It also

needs to be noted that Article 2(2) of the ICESCR relies upon the term
'discrimination'. The ambiguity generated by the differential use of the terms

'distinction' and discritninarion' is exacerbated by the fact that there is no

concerted attempt to define either of these ierms, 63 although it is probably the

case that the terms have been used interchangeably. While analysing the

trxvat(x prépar.floires, Craven takes the view that the usage of the term

'discrimination' in the ICESCR (as opposed to 'distinction') was more suitably

applied for setting into operation affirmative action policies. 9 Within

the Covenants there is also art absence of any explicit provisions relating to

policies of affirm:scive action, which tends to reinforce the anti-collective

stance. The Human Rights Committee has, however, taken the view that

affirmative action policies are provided for by the articles of the Covenant.70

onal Convention on the Elimination of All Forms of Racial

Discrimination (the Race Convention)

The adoption and entry into force of the Race Convention provided a Sig -

nificant step forsvarh in the attempt to combat racial discrimination at the

global level. 7 ' The Race Cnttvcntton was adopted on 2 1 f)ece,t,ber 196572

and entered into force on 4 January 1969. The Convention was adopted by
106 votes to none. Although Mexico abstained initially, it later declared an

affirmative vote in support of the provisions of the Conven(ion. 73 1 he

speed and number of Stare ratifications indicates the general consensus on

GA Res. 1,200 .'. 2) UN GAOR, lSupç.No 1 61 49 50.
ia	 k)r.ui. :iL,,,se V. I • at pp. 14S-15L
' Cr,iveim, aboic n. 4, mt p. 161.

70 Se D. .lCGOldTi, 77h / (,,oj,, i/.n Cc,:,,:i!rce (it Rn/c in the Je(Opr) t of

r/:c /n: C70JOIII : j ! Co: C .ini on Ci: II ito1 Po/:nrf R Igh n Ox ford CIa rndon Press) 199 1.
pp. 275-276.

See 1. Meron. 1 he Mcafiinz and Reach oF the ln:erimtioiuI Convent i on 00 the F.Iimnt I O Ii of

all I,,rint mIt 1t.iit Discrit,m:ii.,t:oir' 79.-si/L 	 t95i 183 ,,: p. 283-
UN GA Item. 2 I0.\ lK>I.
Thornherry, aIom ti. 41. at p. 259.
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the issues relating to the prohibition of Raci:i! Discrimination. !t cur rent Is
stands as one of the most wtddv r.tiied treaties in rh interi'-oil
a r en a.'

While the Declaration on the Ei.;:t:t of Racial Discruiioatiuit

provided the driving force for the incornoration of both substantive and

flcrrflati'e roHs of the Conventon,t would he fair to suggest that the

adoption of the Convention w:th:n lvi) years of the Declaration had its

roots in the political support of the newle emerging States of Africa aol

Asia, wno have been particularly strong in condemning racial discrim-
ination and apart heid. 5 Thc pi ovisluns of the Convention, although
undeniablydeiably a major advance in The- cause of eliminating racial disczitii-
ination, norr-t helcss raise a it urn her of complex questions cell cctizlg the
existent weaknesses in inter national iaw relating to the prohibition of
disc r ito in a ii on.

Coinplic;:zons in 1/re Jefunt;on of Jiscrun;nCt ion' .iitd the scope cf the
Convention	 -

The preamble to the Convention wlolc introducing the matters under consid-

eration, places emphasis on equality and upon the importance of removing

racial barriers. Unlike the Declaration, the Convention does contain a defini-

tion of 'racial discrimination' which is:

any dist;nction, exclusion, restriction 7. r 1' 7efcr e n ce based on race, colour, descent,
or nat i onal or ethnic origin which has the purpose or effect of nullifa ing or impair-
ing the recognition, enjoyment or exercise, on an equal footing, of human rights
and fundamental freedoms in the poltieal, economic, social, cultural or any other
field of public life.-6

The importance of the contents of the definition need to he noted. 'Racial

discrimination' is given a broad meaning; according to the terms of the
'Convent i on, it may be based on a variety of factors like race, colour, descent,

and national or ethnic origin. According to the definition, four kinds of acts
could be regarded as discriminators: any distinction, exclusion, restriction or
preference. For an y of these acts to Constitute iliscrirnination they must he

based on (a) race; (b) colour; (c) descent; (dl national origin or (r) ethnic

origin and should have the purpose or flect of impairing or nullify ing the
recognition en j oyment (Sr exercise on an equal footing of humiti rights and

fs1tad3neratal freedoms in the political, economic, social, cultural or any either

For the table of rall iiCition sec appendix H.' See J.P. Humphrçv, The UN Charter an,1 The Urjvcrsat Declaration of Human Rights' inE. Liard ( t d.), Tie !',rer',u,o,;aJ I'C(,IC(tj',l% of	 h'i/t (i ondeer Tha mes & I uds'>rr)1967, 39-56 at p. 56.
76 ArtkI 1(1),
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area of public life. 77 The definition has been used as the basis of other human

rights treaties. 8

The Race Convention appears to have a broader perspective than the
ICCIR, which is limited to rieilts addre;;cd in that particular instrument
Article 1(1) of the Race Convention, in contrast. applies to racial discrimin-
ation 'which has the purpose or effect of nuflifying or impairing, recognition,
enforcement or exercise of all human rights and fundamental freedoms'.
1-lowever, in another respect the scope of the Race Convention is far more
limited as it only deals with racial discrimination and any discrimination
based on grounds of religion, sex or political opinion is prima facie outside its
scope. The definition of racial discrimination raises a number of intriguing
though controversial issues. 80 There is a constant debate over the nature of
equality that is aspired to: how far is the separation of different groups on the
basis of ensuring equality compatible ' ith the provisions of the Covenant?
How far does the Convention impose obigations or extend itself in prohibit-
ing discrimination in private He as opposed to public life — with the meaning
of what actually constitutes 'public life' itself being a subject of controvc:sy.81

Jr is equally important to note the situations where the Convention (as pro-
vided in other paragraphs of Article 1) is not applicable. The Convention is
not applicable in cases of 'distinctions, exclusions, restrictions or preferences'
made by a Stare party between citizens and non-citizens and can:ioc be inter-
preted as affecting the laws regulating nationality, citi: ship 82 or naturalisa-
tion, 'provided that such provisions do r : discriminate against any particular
nationality'. 83 Hence, while disrinctioi: made solely on the basis of race,
colour, descent, national or ethnic origin are not permissible, 81 the provisions
of Article 1(2) appear objectionable as perismts:ig de facto discrimination on
the basis of nationality. The provisions of the Article represent the unfortunate
reality that non-nationals can be denied equal treatn;ciir under international

Ibid. p. 28.
Sec the Conienc,oii on Eliminatior. All forms of [):seriminaui:: .'cns: \oo:en (1979) beio;

Chapie: 13.
N r:, above iL 71, at p. 286.

L See V:etdc, above n. 1.
A: firs: nigh! ihC usage of the necrnnobogv mc rsrr:;n the aciii:Ic5 contained cherria to pub-

he hf7 (cc Aoic!e 1(1 (). Howe, cc a run-her of Or pros viou ::iea:e a broridem approaeh e g.
see Ar:ic 2i I lid). SmiIsrh	 n	 de,?uelc S prov	 a i7u::ihc: of roh:s no:	 ces,jril-, Coi:arg

V ohm tinc ambmc of puhli 	 mic. To recoacile hee apcocennis eir.f1i:mng i 77 roach	 it has beers
ssigcr,-J iha: the term pubN life is used iii 	 widcr sen	 C onipJs5:r1 all 577tD1S O 0 3C-

C :c:.-nuriiiy, an a:erpre:aaon prcer::cJ in sucrm:; iii the re:ce:iisr of dr-ift proosaf
l.-:.f il, ,f vopeof Arrie!: Ill sh	 i S hl:l).	 I, HI) L.i;c.vel!

a 1J I. C. C hc'i F (mi ic': R gb: 0,J 0 a ' ? I r.m :a.i OrJm.r- 37-e F.;  -	 !r	 of Si'S I 'm re 
I aa . f,fl!.,,,-.,, [3cm	 (Nev. ll.iim----Cm:::. 't.i!c )Jnivv-:sIo F:essi l), p. 5
,: Ac:.eIc I para2

•	 lid. P ara 3.
'' Article 1(3j.
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law. The denial Of citizenship as a tool for Icrimination has bcen applied in

scveral States.

Article 2 of the Race Comcrition sets out Sr.sre rihirnatrons in deta:) with the
arm of pursuing'b y aH appropriate means and 'vihosit "clay, a pohcv of clint-
itaung r.rc-i.rl d: ciirrurnaricu in all its fc,''s and proitintiog unde-is

among ad races'. I he oar tots not only undertake to refrain from i .Li r:rittir0
dscriininao ry acts, hut promise to tac :os:t sc steps through legislative 'Ind
ad:ninist e:tiVC policieS to priJl)iHt and coudririti racial discrimina ti on. Article
2(1) reads as follows:

States attics condernaracisI dscrirninatio :n1 undc rt,rkc to p ' ur:.ic b y a!)
appro: rrtstc means arid withotir delay a policy of c!rmtnatirrg racial discrimination
ri ri) iii forms and promwing ri-ide rrts:-ls ainotig all ram-s and, to this end

(a) Far. h State Parry undern irs to e:rgagc in to ar.t or practice 01 racial discrirr-
fl, non against persons, groups of per suns or institutions and to ensure rita

ad ?uhllc aiitl:orities and public irrstuii(jns, nations1 and local shall act iii
conformity with this ohhgation;

(b) Ea:h Stare Pam' tirderrakes act to sponsor, delu:id Cr sijip :r r;wld
di':rimination by soy person or orgaiisa:ions;

c) Each State Party slut Ii take effective measures to review govcrr.rnental,

rational arid lcsal poircies, and to amend, rescind or nullify any laws and
,e l : a lions Is has c the cllcct of crea t:rrg or perpetuating racial discrim-
inatton wherever it exists;

(d) Each Stare Par-i-v haii prohibit and bring to an end, byall appropriate means,
irchidirig kgis:rrrsn as required by cur. amsranacs, racial discrimination by
any person, group Or organisarion;

(c) Each State Parry undertakes to encourage, where appropriate, integrationist
multi-racial oreanisations and movements and other means of eliminating
bs rrierS herss'e, races, and to discoir rage an y thing which tends to strengthen
eacra I division.

Article 2)1) imposes a twofold obligation on parties: one positis e and the
other :irs- atjve The negative ohligatino prevents parties or their agents

from undertaking acts or practices of racial discrimination against persons
Or ins titutions. The second - positive - obligation is conducted thougls
effective, concrete measures to bring to an end any form of racial discrim-

ination. hence, whr!e Article 2(1)(b) pr-events a State party from sponsor-

ing, defending or supporting racial discrimination by any persons or
organrs.i tioris, Arti,des 2(1) 1,c) and )d) :: n-.pose on State parties positive
Obl igations to take etfectise measures to eradicate the possibilit y of racial
discrimina t ion by an y person, group of persons or organisation Article

2(1)(e) perhaps reveals the essence of the whole section, stating that the a rn
of each State party is to encourage the inregraeion of racial groups its the
nation-State.
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One of the most significant features of the Convention is the exception
to the general rule of equality for all individuals. The provisions relating
to affirmative action find expression in Articles 1(4) and 2(2).85 According to
Article 1(4):

Special measures Taken forfor the sole purpose of securing adequate advancement of
certain racial or cthnie groups or individuals requiring such protection as may be
necessary in order to ensure to such groups or individuals equal enjoyment or
exercise of human rights and fundamental freedoms shall not be deemed racial
discrimination, provided, however, that such measures do nor, as a consequence,
lcadto the maintenance of separate rights for different racial groups and that they
shall rot be continued after the objectives for which they were taken have been
achieved.

This is complemented by Article 2(2), which represents a detail of the obliga-
tions undertaken by the States parties, who:

Shall, when the circumstances so %varranc, take, in the social, economic, cultural
and other fields, special and concrete measures to ensure the adequate develop-
ment and protection of certain racial groups or individuals belonging to them, for
the purpose of guaranteeing rhcrn the full and equal enjoyment of human rights
and fundamental freedoms. Thesemeasurrs shall in no case entail as a conse-
quence the maintenance of unequal or separate rights for different racial groups
after the objectives for which they were taken have been achies ed.

The two provisions are of potentially considerable significance for attempts
to establish regimes of genuine equality for individuals. The insertion of these
provisions are necessary as the Convention [aims] not only, to achieve de fore

equality but also de facto equality, allowing the various ethnic, racial and
national groups to enjoy the same social development. The goal of de facto
equality is considered to be central to the Convection', 85 The essence of both
these articles of the Race Convention is that, although they allow for special
measures, they are designed to be of a temporary nature. Their essential pur-
pose is to generate equality in real terms. MeKean's view is that Articles 1(4)
and 2(2) provide a synthesis

hich incorporates the notion of special temporary measures, not as an exception
ti the princpie but as a necessary corollary to it, demonstrates the fru irioll of the
work of the Sub-Commiss:on and the method by which the twin concepts of dis-
crimination and minority protcctlnn can, be (used into the principle of equal1r: . . 5 -

For s,:niiljr pros sinus see ,\rtlle 7)3) Of die Dcelur,n:iitn, .Arne)e	 o the ILO Co-e—o n 375

L\.T.S 247, Cured, 325 .Accordere co L!,"'LSCO C,e ': c.'nu )ru. stunt of scp nrc ScrC)ls ty

picnics , d! mu:	 c d. mm.2 cinsemimi intuit .A[i, see nine 19;s u. 	 D,'clu'jn.'o'n cnn

Fe, ,un,f Russ,') !'rsroJn5e Articlt 9(2).
- A. I ' ic,	 nd (. 3 ,	 ,m nmj 1	 of ía cdi ru:ng sic ('s-ace/id enn,! Cons metier ic Sohs::mi of

/nni	 7.f:.':',',nmcs FJCN -1/S,;!,.2/199;,I 1 .	 93.
in 1, p. 159.
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A number of pros isions of the Convention have a very broad scope, and in

practice nay srem rather over-ambitious. For instance Article 4, primarily for

this reason, has been regarded as one of the most controversial of Articles

wrhin the Convcriticn.1 8 Accoril:iig to it, State

Condcnin 5d p:i.pacaitd.i and all ':c;inisatior.s svh:di are 'n.ise'd 0:1 drS or the-

odes of superiority of one race or group of persons of one colour or ethnic origin,

or svhjJs strr:;1;t to usnfy or rrcmotc .-.'cal 	 tred and	 i n a:v

form, arid undertake in irnmcd:ate and postisc nreasurcs desgort) to cradi-

care all it:cite:tient to, or acts cl, inch discrimination and, to this end, ssiih dic
regard to the principles eiiihodr d i n the Unis crsal Declaration of Hut:ian R:i;hts

and the r:gflLs expt(stlY set fCi:li in Article S of this corivcniicn rOcr

(a) Shall dcc arc an ,iiicrice pin shable by law all disserrina non of ideas hi scd
on racial superiority or tired, i:ci:Cne-nr or racil :sct:;1:i:in::rfl, as wed

as acts of s icicrncc or ii cent of such acts against an y race or group of

persons of another colour or erhn:c origin, and also the provision of any
2S1:St2 nec to racist 2ctiv:tcs, inclitdtng the financ i ng tlrereof;

•: h ) Shall declare illegal and rohihie organisations, arid a!so organised nod all
other propaganda activities, which promote and incite racial discrimination,

and slia 1 recognise pa rticipatioti ; : I 	orga nicaticos or acriv;ties as an

cffcncc punihhle by lass-;
(c) Shall not pet nih public authorities or public institutions, national or local, to

p:cinote or incite racial discrimination.

The provisions of Article 4 carry far-reaching iInplicarions. State partres not

only take upon themselves only the prohibition of discriminatory acts, but also

undertake to declare Ilegal and prohibit organisa:ions and activircs which

attempt to disseminate opinions of racial superiority inciting racial discrim-

ination. The scope of the obligations imposed arc also far wider than those of

other international provisions such as 20(2) of ICCPR Ar;ic!e 4 uses a very

wide and strong terminology and a question arises regarding the resolution of

any conflict of rights which is inherent in the provisions of the Article. 99

According to At-tide 5, States undertake to prohibit and to eliminate racial

discriinir.ation in all its forms and to guarantee the right of cvei 'one without

distinction as to race, colour or national or ethnic origin to equality before the

law. The article then goes on to enumerate a number of rights, including both

civil and political rights as well as economic, social and cultural rights. Article

6 provides remedres for those who have been involved in racial discrimination,

be it in their official or unofficial capacity. It provJrs:

'b M. Korengold, Lessons in Confronting Racist Speech: Good inicntions, Bad Results and
Article 4lal cf rhc Consention or, the E)imintiur, of A l l Forms of Racial Discnnmnat:on 77
Minn(,ti Liz,, Rei'iciv (1993) 719.

Which right is to be gis en priori Ifreedom of espressien as against non-discrirninaricis) UN
bocs EJC,4/S37, paras 73-S3; F13S73, pras.144-] fS; J61S1, paras 60-4.
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Sate Parties shall assure to everyone within their jurisdiction effecti v e protection
aud remedies, through the competent national tribunals arid other Satcs institu-
tions, against any acts of racial discrimination which violate his human rights and
fundamental freedoms contrary to this Convention, as well as the right to seek-
from such cribunls just and adequate reparation or satisfaction for any damage

suffered as a result of such discrimination.

It has been suggested that a liberal interpretation of the provisions of the

article, particularly bearing in mind the phrase 'just and adequate reparation or

satisfaction' for any damage suffered as a consequence of racial discrimination,

would be a considerable advance on previous instruments such as Article 8 of

the IJDHR, Article 2 of the ICCPR, and Article 7(2) of the Declaration on the

Elimination of All Forms of Racial Discrimination, that have dealt with the

subj ect previously. 90 In accordance with Article 7, States parties undertake to

adopt immediate and effective measures, particularly in the field of teaching,

education, culture and information, with a view to combating prejudices which

lead to racial discrimination; State parties also agree to promote understand-

ing, tolerance and friendship among nations and racial or ethnic groups.

Issues of implementation

'We have already noted that there exists a broad consensus on the issue of the

prohibition of racial discrimination. This consensus is evidenced through an

analysis of international treaty law as well as customary law. As far as the
Race Convention is concerned, its unique position is reflected through

the degree of its ratifications and by the readiness of States to endorse its

provisions by the necessary amendments to their domestic legislation. A closer

analysis of even the issue of racial equality, however, discloses a number of

weaknesses in implementation. Discrimination based on race, colour, ethnic-

ity, language, religion and culture is a historical as well as a contemporary
phenomenon. The consequences of traditional practices of discrimination

have produced complex problems in contemporary terms; it is largely

recognised that legal prohibitions per se would not be completely effective

in societies with an ancient history • of rivalries between communities or

where there are vast economic, educational and cuturst differences among

various groups.
The differences are generally a result of prcjudce ar i d past acts of discrirn-

inn Hors. As Merots rightly points Out:

Past acts of discrimination ha'. it creamed sysremat:c ptme:5 of discrimination in

many SOCIitI its. Tl presri:t rifcCmc of past discri:nina :iou m::.i; bit conrin utd or

even exacerbated b ) facially neutral poitcirts or pracitees tii5, though not
purposely discriminatory, perpetuate the consequences of p r ior, often intentional

" Lcrmmr, ibm e ri. 1, at pp. 57-5S.
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disLririr,OioL rot	 InpIC, when Unflecan!y figsroLs r icatiol quihfica-
t i nns arc

	

	 ulJ fur ubs, rcnihers ri racoi grnu; ' s rrhu r. ire denied access in
in hr p.o may Pc diiid rr;lrni]crSI

Craven robes a inhilativ valid jr >b-t. hat tite crnc j r	 discrin',,Ho il n
itCfn3 un,t ]:1 "', \ bile i CC, uiriep t inc scr1rtirv of any diHerentjal Treatment

based on a suspec lassnficarron d irt s not automatically prohibit differential
treatment if juctifxd by some sociall y te!evant Ohcciivc'.S2

In order to or ercotnic past disabilities, a strong case can be made for affir-
mative action. Flowerer, if there is logic in the argument for overcoming past
acts of discriminatory Ira viour, thrre is also a strong lobby which would not
be in layout of priuc face discrinrinatory trearirrent in order to compensate
for previous acts. In order to overcome past acts of discrimination going hack
to earlier generations would it be fare and just to give priority to Contempo-
rary, less ineritorions claims?

The Race Convention, as has been CeCil, provides for affirmative action
P olicies. On the other hand, a closer analysis of the tratoox prdparatojres and
the reservations entered against the articles relating to the provisions of affir-

'native action adds complexity to the issues. It remains unclear whether the
broad co:nsensus ir f il ch is vested in the general principles of the Convention is
also reflected in support of the provisions related to affirmative action. It may

well he that at present, in view of the lack of clariry as to State practice, it is
difficul t unequivocally to accept the view that the principles relating to affir-

mative action exist in customary international law. Another recurrent problem

which deserves attention is the nature of the political and administrative struc-
tures in various States.']"here are a number of patently undemocra t ic regimes
which perpetua t e themselves and retain control by the exploitation of con-
flicts within their society. One has only to consider the problems confronted

by such States as Nigeria, Rwanda, Burundi and a number of other African,
Latin Anicrican and Asian States to appreciate the problems faed.93

The problems of racial, ethnic arid religious tensions are confronted by most
Stares, regardless of their official admission. Whereas these tensions are
evident in the advanced industrialised Stares of North .America and Western
Europe, 9

 extreme forms of racial and ethnic divisions have taken place in

States which has-c recently gained their independence. Tribal, ethnic and racial

antagonism has been witnessed in many of the Stares of Africa. Sitnilarl,
acute divisions have h0 vidnt :1 Asia, with the prime examples of
Sri Lanka, arid lirdi,i, In Malaysi, for instance, as Van Dyke explains in some

,icron abiue a. t. p. 2S9 Hc:rirrcs	 indpCoivcn, Pu v n. 4,	 r .93 For a LOr rrrgc oi ihe prrrincflr issues see Nhnurizy Righ t s Group (rds), abore n. 23.Consider e.g. nbc treent cilirlic Crnsions and riots in Bradford, UK.
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detail, the issues of religion, race and linguistic identity are intertwined and
discrimination by the Malavs, 'the 13u ruiputras', persists against the Chinese,

Indians and others 95 In Sri Lanka, through a culmination of discriminatory

legislation and governmental polic;cs, there has been a sustained effort to

discrimina te against the Ta'niils. The early restrictive and discriminatory laws

relating to citizenship, and the linguistic and religious policies which continue
to work against the Tamils, present an unfortunate picture.' In view of the

socioeconomic , political and historical difficulties it is not surprising that
bringing about a complete end to all forms of racial discrimination remains an
enduring and painstaking cask. The implementation mechanisms which exist
in pursuance of States' obligations under the Convention certainly provide
a reflection of the difficulties inherent in combating racial discrimination.

The Committee on the Elimination of All Forms of Racial Discrimination

(CERD)9'

l he key international implementation mechanism which has been devised as
far as the elimination of racial discrimination is concerned is the procedure
adopted under the Race Convention. The main vehicle for reviewing the per-
formance of the Convention and measures of implementation is CERD. The
rules providing for the constitution and the functions of the CERD arc stated
in Article S and supplemented by the Committee's Rules of Procedure. The
CF.RD consists of eighteen individuals serving for a period of fours years.
They are elected from a list of persons nominated by the State parties from
ai:long their own nationals. The experts are of high moral standing, elected by
State parties from their nanon3ls but acting in their personal capacity- 91 The

Committee is involved in all the procedures concerned with implementation.
These systems consist of (a) a reporting procedure, (b) an inter-State com-
plaints procedure, (c) an ad hoc conciliation commission to deal with inter-
State complaints, (d) petitions by individuals or groups on an optional basis,
and (e) petitions by inhabitants of colonial territories. The key mechanism to

' Var, f)yk, above n. 1, at p. III.
96 E. Nisars, Sri La,rk.j: A Biner Harvesr (1.oi,dori, Minority Riglirs Group) 1996; P. Hyrdin.sn,

I he 1951 Convcritinn Definition of Refugee: An pralus) with Panicul.sr Refrrtnce to the Case

of Sri Ljn,.iri Tairri! AppIkatt' 9 HR9 (1997) 49.
Se K.J Par:seh, The Comrn.trer on the Elimination of Rarial D:srhnirr.sr:ort' in P. A!con

(ed.). a loo,c n. 47, at p r 339-368; N. Rernrd . NI.i,igiron. 20 Yejrs After: 33h Scston of the

Commirree on the E)ir,iin.stion o f Racial Divcricr0n3:ion S .NQHR (1990) 3)5 , N. Lernr,

'Cudirie R.wiat Dicrunin,ori-Fift:n Years CF.RD 13 fYI JR (1933)  170, AT. Bieiky,

'Nla'.rinC ch I I,iiri.sir Rigf:i 3re.,e \Vork iii I.. I kn)in .ivd J . H.ir.rroe (ed), IIiimj ' : Fiics.

.1': A'v,Lr fir iL'e Next (Terr::in (\h ;hinrc'ri, DC: Atcar, Scry 01 Iarerr,ariona)

1954, pp. 225 -25. 1. B.egeu:bal, hiip!ei::err:ui 	 cue U.N R.ii! Coii;cn:ioii' 12 Trvrs

1 Lu,' Joorre) 1 977 I 97.
Article 9))).



290	 Group 1b.g/rs

date remains that of State reporting, upon which we shall focus our attention.
Art i cle 9(j) provides:

Fatten ndertj:c to su built to the her rer rvGrnerai of he Cr ted 	 a
fu r corsidera on by the Commuter, a report on the legislative. judicial, adttt ni-

ta ti. C Cr other tt:eaures svhie h lice has e .idoped and to the
OViSIOnS Of this Convention:

(a) wit hill one year after the entry into force 
of i h e Convent ion for the c	 c

concerned; and
hI rherrj f: r e'. cr'. [ .,%o	

cz, en and shn'es cm The Convmmit cc so requests. ]he
Con:midrtcc ma y request further itilorrna non from the State Parties

Accord:iii to Article 9(2):

The Ccrn-imittet shall report annuall y, through theSecretary-General to the
General Assembly of the Unttcd Nations on its activities and may make sugges-

and general recommendations based on the exatnination of the reports and
inlormanlot) received from State Parties. Such suggestions and general rcconsmrn-
dations shall he reported to the General Assembly together with comments, if any,
from the State Parties.

States who are overdue in their Submission of reports can produce consoli-

dated reports. GiRl) has insisted that the reporting obligation is a substantial

one and imposes an obligation oil parties to provide detailed informa-
tion on a range of governmental activities. Reports should he sufficiently

exhaustive to inform of situations or circumstances which are outside of the
ambit of the governmental activities.99

Procedure

The reporting procedure is designed to obtain information regarding legisla-
tive and administrative practices of the States parties, Reports also help in the
identifica t ion of the overall policies which :.sIfecr the position of racial or other
less advantaged groups. Once a report is submitted it ma y take up to 12
months before it is considered. A confirmed It of reports due for considera-

tion can be provided three months before the session. The Committee meets
for rvo Sessions a year, each of three nvceks. 103 These sessions take place in
March and August and are held in Geneva. There are two three-hour meet-

ings each day. Once received by the Committee, each report is assigned to at
Country Rapporreur. The Countr y Rapporteur may have specialist knowledge

" General G,,idcjjrcs for the preparation of State Reports; see M. OFlahrm>', I!mon:n Rightsand rhe UN i'raezPc Lelor e Me Treaty Bs u'Js (London: Sweet and Maxwell) 1996, p. 90.700 Ste M. Rarston, Decision-taking It) tlsC Committee On the Elimirtahon of RacialDiscrimination' in P. A!ston and J . Crawford eds), The Future of UN Human Rights Tre0tyMonitoring (Cambridge; Cambridge University Press) 2000, pp. 55-78.



Equa!(y and Non-discriminatio't	 291

about the state of affairs of the particular country and will undertake a

detailed study of the report and identify key issues arising from it. He also pre-

pares a list of questions to be put to the State representative.
State reports are considered in public sessions. Reports are normali' intro-

duced by the representative of the State. After the report has been introduced

by the Stare representative, the Country Rapporteur addresses the Committee

and presents his (or her) views of the report. Then it is up to the discretion of

the members of CERD to make comments on the report. Once comments have

been made by members of CERD, it is conventional for the State representa-

tive to provide answers or brief explanations of the issues raised. Alternatively

he may offer to provide answers to outstanding issues either in the form of

additional information or in the next report.'°'

After having considered the report from the State, CERD adopts its

'Concluding Observations'. The concluding observations comprise a critique

of the State report and of the response of the State representative to the

scrutiny of the Committee, noting positive and negative features, and presenting

suggestions and recommendations. Since 1995 the Committee has adopted

'Concluding Observations' in meetings which are open to the public. Despite

the often considerable delay in receiving State reports, with frequent and

significant omissions or lack of information, the flexibility and ingenuity with

which the Committee has performed its task has made the reporting proce-

dure a success. Its flexibility in receiving delayed reports, the use of a variety

of sources of information alongside the content of the report, providing guid-

ance as to the content of the State reports, and accommodating a system of

examination of reports have all contributed towards a positive element.

The experience of CERD has revealed that a number of States regularly

misconceive their obligations under the Convention. While some States have

perceived no reporting obligations if they claim that racial discrimination does

not exist within their States. 102 man y others have felt under no obligation to

report periodically if they have not instituted any further measures to combat

discriniination. 103 Confusion has also been reported where a State declares

that the ratification of treat' provisions is self-executory and the State party

itself does not have to take any action to make changes in the constitutional

or legal framework) 04 A frequent occurrence noted by CERD has been the

delay in the preparation and submission of these reports. Thus, for exampk,

Bangladesh's Seventh, Eighth and Ninth periodic reports have been due from

July 1992-July 1996. Nepal submitted its (9-13) consolidated reports after

See OFl.i}irty. jhvc n. 99,3: p. 90.
r.c t he poscion adopird	 h 'mcn ar,d the coru ;i c to its rcpos b,1 CERD

?,/47115 par.a 176. Banton, abo,c r. 1, at p. 300.

Se generilly l.crnc, The IJ.\' Ce, Cfli j(,'I zbos e ii. 1.
'	 Ibid. p. 116.
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a delay of nine years. Concerns regarding incomplete and i:isatisfactorv infor-

]' ',Alclil and administrative mechanisms relating to

irrtplcrcnta non have regularly been J)1)E forward by CERD.

I,:tcr- ' !.rtc CO2of1/.7;7OS proceJure

The nier-Staic procedure under At tides 1 1-1 3 is supe; vised . y CERD, with

provisions for subordinate ad hoc conci!iatioIa cinmissions iii he case of

more sertous dispurcs.3(3 The provisions of the aforesaid Article are similar in

nature to that of Hie !CCPR 16 and other regional human rights instruments.
In the case of the ICCPR, however, the nter-Stare procedure applies only to

States which have specifically recognised the conipetenee of the Cottuttli tee to

recrtve IhIs prlceciI;re has not been used frequently, a It hougli

some States have made allegations against other States (non-parties) of having

generated difficulties in their implementation obligations.

I,tji;dtiuI or group Cc,puoitnications

Individual or group Corninutncations under the Convention operate on the

basis of all s y stem, with States parties being required to make a

Declaration accepting the procedure. In contrast to the Human Rights

Committee, CERD has thus far considered very few Communications. Since

19S4, the Art i cle 14 mnechanisna has been in operation althou gh its signifi-

cance has nor matched that of the first Optional Protocol under ICCPR.

Article 14(1) provides for a provision whereby a State parry:

t-nav at any rime declare that it recognises the competence of the Committee to
receive and consider communications from individuals or groups of individuals
within its jurisdiction claiming to he victims of a violation by that State Parry of
any of the risthts set foith in this Convention. No communication shall be

received by the Corrirninee if it concerns a State Party which has nor made such
a declaration. 55

According to Article 1411) individuals or groups may submit communica-

tions. 'Groups of individuals', however, does not mean organisa tions . i09

However according to Article 14(2) a Stare party agreeing to this procedure
'may establish or indicate a body, within its national legal order which shall

he competent to receive and consider petitions or group of indisiduals within

its jurisdiction who claim to he victims. Hence there cxmsts the probability

12 and 13.
See Ankles 4 t md 42 of ie CCPR.

117 Ar-Jc1c 41.
5cc I he Op:uinal Prt:	 :u IC(PR 19 6 6,  Arnele 14 of ACt tR t9(9.

V Sec S. Lesvis-Anthom, T:c.n.[i.ised ['rocedncs for Makig Etijan R:s.izs Complaints
ihia the UN System' in II. Haniirn fed.), Guide !o international H,'nia, 5kg/ri Pretic, 3rd

cdn lNcw 'i'orti: Transcaiianal Publishers) 1999, 41-39 at p. 30.
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'of a double safeguard against the embarrassments which may be caused to

a State party by individual or group petitions'. 	 The attenuated nature of

the provisions of the Article are reflected through ,I reading, and the

usage of the term 'petition' rather than 'communication' has led c y nics to

point out that the provisions are meant only *co deliver the message'. 11 I The

Committee obtains all relevant information largely through written

Communications. CERD, after having considered this information then

decides, first, whether the complaint is admissible and if so it provides an

'opinion' oil merits of the case. CERD is not a court and does not pro-

vide binding judgments. All steps under Article 14 are confidential until the

Committee adopts its opinion. Opinions are reported in CERD's annual

report together with a summary of the information made available to the

Committee. First, the applicant has to communicate the case through the
Secretariat. Once a Communication has been submitted then the case is

appointed a special rapporteur or a working group. The object of this exer-
cise is to prepare the case for the admissibility process A special rapporteur

or a working group may seek further information and clarifications.

After the submission of a Communication, the special rapporteur or the

working group undertakes a preliminary enquiry into the admissibility of the
Communication. The admissibility requirements have strong similarities with

other international procedures: the applicant must have exhausted all domes-

tic remedies, and the Communication must not be an abuse of the right of
petition. At the time of considering admissibility the government concerned is

invited to comment on any relevant issues. The final decisions on admissibil-

ity are made in the plenary session of the Committee. An admissibility

decision is sent to both the State and the individual.
In so far as the submission of the Communication is concerned, a duly

appointed representative call an application on behalf of an alleged vic-

tim or victims. All (reasonable) domestic remedies must have been exhausted

before a communication can be declared ad::;issib!e .\rtcle 14 stipulates a

unique provision iii Chat it has established national bodies to consider the pet-

i:ioris. Ic would appear that this provision is not obligatory; thus an applica-

tion could still be successful even where such a procedure was not followed.
There is no time limitation provided iii the provisions of the Article itself

althou gh, accotding to the Rule of Procedure, the Communication roust be

Submitted within six months after all domestic remedies have been exhausted,

except in exceptional circumstances. 112

4 1, i: p. 270.

	

1 V. B : :kc I. iL -. ltni:wl Tj:	 gLisr !k,ioI D;c: i r.	 orn'	 3 .\I,:. ) 'r:? I 00 F.': i't•
1970) 68 at p 79; 'A ordog to thc Cn.d:in repceenuL: Article 14 could not be more

o:io:tI rh_in it v-' LI N Doc. AiC.3fSR. 1357.

	

Ruics of Piocedure or rhc Con:niin	 on cI:n Eliin i n.iion of Rico) DcriminJLri. Rule 91(1)
LN Doc CERDI065IRe: 3.
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In lire with rccoyi iced ruec nf ntern :aJ 
cit y li' a case	 ly

	

ot	 bbrought iga inst a 
State par' to the Convention and the risdiet inna I rulesneed to be conplied wrth. \\Thl

 tIe idcnt11 (1 the plicuir t may he keptc onfidential applIcations must not he °nonvnmnuc SHrilir 
Co;111- 1 iiQr)cwould he rcfljcrcd nadrnrssihlc 1 they are 

deemed to h art 71111sc cf the rightto perrrfl Or are lflfornparjhjc wth the provisions of Ijc Conver on TheCornmj tcc -a y consider a dinisshij 1 and merit	 auseat the c 
Once deenj adrnissjhc, the State coneer ned is requester] to offer its viewson the Com nrnun;cat,iii thin hrcc 

n:onths. 13 
There is also the possibili ty ofinterim mneasuj -s Co saferuard rh cindjvidi,:ul concerned Once CliR]) csrab-ishes a 

view that (here is suitrcrejit evidence to proceed on the merits of thecase, it formulates its opinion and makes airy recomm endation5The genera] practice of CERD has h 1 to adopt OpinMe mbej s 	 through conscn.sus	
are, howes e entitled to append indi dual O p i nio n s if they

wish to do so. CERD has no power to make pecuniary or non-pee
irjisa.

awa rds. Hoves er, it i cntmdj to - and does - make recornmnenda
tiState	 o.is to therelcva,t	

party. The State par is asked to inform CERD of the measures
it has taken to comply with its opinions.

While the wording of the AicJ indicates
circe of such a	 the provisional nware of the pres-

body with the obvious hurdle of State sovereign ty, the provisionsrelating to Petitioning provide a Considerable advance since the procedure
allows racial or ethnic groups the right to petirion before an 

int ernational tn-
unlike the Optional Protocol group petitions are acceptable,

the Scope is narrosv in comparison both to Aic]e 34 of 
ECHR (as amended by

Protocol 11) and Article 44 of ACHR, which allow am:> person, 11011-
9ovemrnt1] organisation or 9 O U P of individuals to address petitions to mhern.

CONCLUSIONS
D iscriminanon ex 'sts iii V

arious forms and its potentially evil manifes t a t ionsare c2pable of affecting every member of
non 	 As far as racial discriirsaQn is concerned, it is highly persuasive to -argue that there is now an absolu te
orig
Prohibition of it in internatio

nal Jaw. Discrirninat;on hnis h based on race or et:cin , however,
ever, only one facet of a wider phenomenon Religious or lin-guistic d i scr imination although associated with discrimina t ion in general and

their ow
categorised in the same bracke t alongside racial discrimina t ion are evils inrigh t svith far-reaching implica tions.

It may 
well be possible to argue that the general prohibition existing 

ininternational law against discrj minatioi i on the grounds of inter u/ia Sex, race,ethnicity, religion and language belongs to the category of peremptory norms

'
Ibid. RuJ 94, pa 2, UN Doc CERDJC	 3
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Of fus cogens, 
HO\\'e'cr, in reality the consensus reached on the 

issue of theProhibi t ' 	 of d i scrimit1lrk)I ) based on he grounds
not be said	 of race and ethnici t y can-

to he matched with similar concern regarding discrimina lion on
the grounds of religion or sex. The issue of religion remains a difficul

t one ininternational law, as has been demonstrated

Even in the case of racial discrimination , the apparent international con-sensus may ha e ma ny elemen t s ofSuperficiality We have already noted that,while unanimi t y lies in the ideal of equality and a non - d iscriminatory societyconsiderable di fferences exist in achieving genuine equality and o
vcrconimnprevious discrimina tion. Desp i re the large number of ratifications to the Race

Convention, the issue of affirmative action has remained divisive It 
is SUb-mitted that State practice is equivocal withou t giving any firm guidelines on

the position as regards customary Jaw. The Race Convention makes explicit
Provisions regarding affirmative action and the issue is highly significan

t if
Progress is to be made in the direction of attainig genuine equality.

A number of tensions are precipitated when th
n

e matter of taking measuresto prohibit racial discrimination is considered, more particularly that of
obligations on the part of States to outlaw organisations which incite racial
hatred. Article 4 of the Race Convention has already generated debate,
troversies and reservations

	

	 con-
There can often be a fine dividing line between

racist expressions as opposed to rightful expressions based on freedom of
speech. The liberties which a tolerant Society bestows would surely include
as much a right to free expression of views and values as it would aim to
Prevent racial abuse and violence. Despite the limitations of the Race
C

onvention, CERD has adopted a number of positive arid innovative
Procedures. Thus, for example, CERD has devised an early warning and
urgent procedure According to this system the Committee can examine 

acase which is a Serious cause for concern. The procedure is not 
dependant

on the State party having submitted a report. It has been invoked in a
number of cases and allows the CERD to name the relevan t party in public	 *
session and then, or later in the session, the situation is considered in public.
Requests for further in formation can also be made. After its review of the
Situation CERD expresses its opinion and usually asks the relevan

t State tosubmi t
 a report. Jt may also bring events to the attention of the High

Com missioner for Human Rights, the Secretary Genera l of the UnitedNations or to the General Assembl y, the Security Council and so on. Once
a State is placed under this procedure it continues to remain tinder Scrutiny
for an apparently indefini t e period.1 4

The role of CERD is in some ways analogous to that 
of the IJuman RightsCo

mmittee working under the auspices of the ICCPR and the responses

O'flaherty above n. 99, at p. 104.
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Which the States make to these two Committees are also siniilar. 1 However,

in contrast to the individual petitions before the Human Rights Committee,
the individual and group petitions before CERD have not so far been rigor-
ously invoked. CERD only became competent to receive Communications in

19S2.' '' Hence it still remains speculative as to what role these petitions
might play in the enforcement procedures.

See above Chapter 4.
116 See S. 1 vi.Arrho:y, 'Treaty-Based Pretdures for Making Haman Righrs Corrplann

wichin (he UN System' in H. Hannem (ed.), above ii. 109, at P . 50.


