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Prcliminary Note

Normally an INstrument exccuted is the outcome ofan agreement between
LWo or more parties. Somctimcs, howcvcr, an instrument in which there is no
Party to it other than the executant himself may have to be executed, In such an
Istrument there is ne Privity between i Ormore parties, Sych an instrument,
i (I('('].Il.’ll()ly M niture, may e Galled o "Declaration”, Declarations cxecuted
when persons change their hames or throw thejr self-acquired property into
the hotch-potch of joint family Property are some of the illustrations, A
declaration may bein the form, of deed poll or 4y the form of ap affidavit which
will require 1 be sworn or solemnly 3 ffirmed before a Notary Publje,

Although strictly speaking, a declar

aton is not an agreement, yet as a
measuee of abung

antcaution it may e assumed 1o be liable 1o stamp duty
under item § of Schedule I 1o Stamp Act (“Agreement Or memorandum of

agreement not otherwige provided for"y or under the corresponding entry of
the Schedule applicable in he particular State.
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PRECEDENTS

I Decd Changing Surname!

BY THIS DEED the undersigned AN (e namie) el
AB (old name) cnployed e do hereby torand on behalt ol
mysclfand my witc and children and remoter issucs wholly renounce,
relinquish and abandon the usc ofmy former surname of 13 (only)
place thereof do assume from the date hereof the surname of Y and so
that I, and my wifc and children and remoter issucs may hercafter be
called, known and distinguislicd not by my former surname of B (only)
but by my assumecd surname of'Y.

ately called

and in

For the purposc of evidencing such my determination | declare that
Ushall atall times hereatter in all records, decds and wi iy and i all
proceedings, dealings and transactions private as well as public

and upon
all occasions whatsocver use and sign the name of Y

as my surname in
placcof and in substitution for my former surmnanic of 13 (only).

Iexpressly authorisc and request all persons at all times hercafler o
designate and address me and my wife and children
by such assumed surmame of Y accordingly.

IN WITNESS WHEREOF I have hercunto subscribed
namcof AY, and have affixed my signatures this

and remoter issucs

and adopted
dayof
2—Declaration Throwing Sclf-Acquired Property into

the Hoteh Potch of Hindu Undivided Family?

This deed exceuted by AB, cte., (hercinafter called *

‘the executant™)
WITNESSES that -

1 Such a declaration is sometmes published i newspapers
witha view to giving wide publicity.

2 A “Hindu undivided Fanuly™, under mcome tax law s wider than a Hindu
coparcenery under Hindu law: it mcludes wife and unmartied dauphters
Such declarations were often resorted to carlier as a t

as an adver tisement

as well,

ax saving device, but lates

ceased to be advantageous as they amounted to “et within the meanmy of

the Gift Tax Act 1958, See 4 (). However, aler the abohtion of pilttas in 1998

such deeds may agam become usetul. The theory of blendmg 1s explamed m
Pushpa Deviov C LT (1977) 4 SCC 1S and A1

Naravanan v K I
Ranganandhan (1977) 1500 0y
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WHEREAS the exccutant has inherited one-sixth share in certain
Find-cim house aneestral property situate which he is
competent to dispose of: S

AND WHEREAS the executant has constructed g bungalow
at atatotal cost of 12, wilnch s s sclf-acquired property;

AND WHERLEAS the exceutant, his wife CD and his sons EF and
GH and daughter IJ form a Hindy nndivided family and are the members
of that family; '

AND WHEREAS the exceutant had always desired to throw his
self-acquired propertics into the hotch potchofthe Hindu undivided family
and to treat the same as the property of the said family. '

NOW THEREFORF: the cxecutant by this deed solemnly declares
that the sind propertics, fully desceribed i the Schedule hereto, have been
thrown by the executant into the hoteh potch of the | Iinduundivided family
consisting of himself his wie CDand his sons 1) and G and daughter

Lhand that the same is the propenty ofthe said family, of which the executant
1s karta.

IN WITNESS WIHEREOR cle.
Description of Properiy

Inherited property : ‘
Sclf-acquired property :

3 Disclaimer of Xxclusive Title

WHEREAS by a Deed of Lease dated - made between me
asthe Lessee and the Uy Pradesh Avas 1ovam Vikas Parishad as the
Lessor registered as No. = in book- o volume———on
PARER: == ~f0'——- <t the = —o(fice ol the Sub-Registrar,

Lucknow on the ~———ay of-

the Lessor had demised unto the
Lessee all that leaschold plotdescribed in the schedule below:

AND WHERFEAS the premium and rent of the said plot were paid

partly by me and partly by my wife CD and accordingly the aforesaid
lcase should have been exeeutedin the joint names of myselfand my wife
.'l’.(\l("..'li(l;w
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AND WHEREAS at myrequestthe Uttar Pradesh Ava Fvam Vikag
Parishad have mbmated to me vide their letier No. -

that in their records the joint nanies ofmysclfand my wife
been entered as the joint Iessees of the plot

beclow.

NOW THEREFORF: L AB, cte., hereby declare that the property
described in the schedule below wis parchased by mie Dartly benen for
the said CD, wife OFAR, and paitly by ey ather istance and pautly witly
her money and therefore it docs not belong exclusively to me but belongs
Jointly to mysclfand my wifc aforcsaid AND | hereby disclaim exclusive
- nightsinand titlc 1o the same.

Dated this Sl O~ 902

dated
aforesaid have
deseribed in the schedule

! Signed by- - . (AB)



EASEMENTS

, Preliminary Note
Definition

An Casement is a right which the owner or occupier of certain land
possesses, as such, for the beneficial enjoyment of that land, to do and continue
to do something, or to prevent and continue to prevent something being done,
in or upon or in respect of certain other land not his own. The essence of
casement s that it should be a night over property belonging not to the person
claiming the easement but to someone else.

How Grant is made

One of the modes of acquiring an easement is by grant. The grant may be
made orally or by a deed. The deed may be separate or the grant may be
included in a deed relating to the dominant heritage, for example when A sells

his land to B he may grant by the same deed a right of way to B for such land
over another land of his.

When the transferce of land grants an easement to the transferor, the
casement is often mentioned as a “Reservation™ or “Exception” from the parcels
transferred. This is not strictly correct, as an casement is neither a thing issuing
out of the Tand transfered which can probably be a subject of reservation, nor
a parcel of land which can properly be excepted from the transter. But such
reservations and exceptions may be construed as implied regrant of the
casement by the transferce. For burdens annexed to anything taken under a
deed bind those who take the benefit. It is however expedient that the transferee
is also made to join in the execution of the deed in such cases so that possibility
of dispute be avoided.

Mention of Successors

As the burden of an casement runs with the 'servient tenement into the
hands of every person to whom it comes, it is nof necessary to mention the
representatives or assigns of the grantor, Similarly, as under section 19 of the
Fasements Act, an casement passes to henrs and transferees of the dominant
hentage, ot s not necessary to mention the prantee’s representatives and
assiens, but ttwould be necessary i States mowhieh the Lasements Act is not
in force.

Mention of Nature and Purpose

In a deed of grant the nature of the casement and purpose for which it is
to he enjoyed should be expressed unless an unlimited enjoyment is intended.
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Ina grant of casement or way the rermini and the posttion of the way should
be clearly defined

Restrictions to be Lxpresshy Mentioned

As the dominant owner has an implicd right to put the subject-matter of
cascment into such a condition as is hecessary o enable him to enjoy the
casement for the purposc for which i js granted and such imphed nght, 1ot
restricted by the grant, may cast an unforescen burden on the servient lenement,
itis advisable to lay down in (he grantsuch restiictons as may be necessay
inlthis respect.

Registration

According to the defimition given in the Registration Act, rights of way
and light are expressly mcluded i the definition of immovable property while
other casements aie not Fhe'detmition s however not exhaustive bat only
tlustrative,” as it uses the word “includes™ and it appears that a deed granting
any right of casement wil| require registration if the value of the right is Rs. 100
or above or if the grant amounts to a gift (Sec. 17(1) (a) and (h) Registration
Act).

Stamp Duty

Chargeability of stamp duty depends upon the nature of the grant of
easement. Thus, if the grant amounts to giftit will be charged with stamp duty
according to Article 33 (Gift) of the Schedule to the Stamp Act.

2 State of OrissaxTitaghnr Paper Mills, A TOSSSC 1293 - 1985 (Supp)ySCC 280
(para 100),
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5 I—Grant of a Right of Way

THIS DEED is made on the —day of BETWEEN
AB, etc., (called “the grantor) AND CD, etc., (called “the grantee”).

Recitals

WHEREAS ———-

(1) The grantor is owner and is in possession of a plotofland situate

at and entered in the Municipal Registers as No. ——delineated
on the annexed plan and coloured red (called *“the red land”’) and on the
south of the plot of land runs a public road called the

(2) The grantec is owner and is in possession of a plotof land adjoining
the red land on the north and delincated on the plan and coloured blue
(called “the blue land™); and

(3)The grantor has agreed with the grantee in consideration of'the

sum ol Rs. to grant to the grantee the right of way mentioned
below.,

Grant of way

NOW THIS DEED WITNESSES that in pursuance of the said
agreement and in consideration of the sum df Rs. paid by the
prantee to the grantor (the reccipt of which the grantor acknowledges )
the grantor grants to the grantece FULL AND FREE right and liberty for
him and his successors in title, owners or occupiers for the time being of
the blue land, and his and their tenants, servants, visitors and all other
persons authorized by him or them in common with the grantor and others
having the like right at all times hereafler to pass and repass with or without
horses, cattle or other animals, carts, carriages or other vehicles laden or
unladen of any description over the red land along apath ————feet
wide between the points marked A and B on the plan, which path has
been shown on the plan by dotted lines, for the purposc of going from the
blue land to the public road called the —- ——— road and vice versa TO
HOLD the same to the grantee and his successors in title as appurtenant
to the blue land;
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PROVIDED ALWAYS tha it shall be lawful for the grantor and his
successors in title to place and keep gates at the points A and I3 marked
on the said plans, he and they maintaining such gates in proper repair and
condition and keeping them open when required for the exercise of the
right of way hereby granted.

IN WITNESS wi IEREOF, ctc.

2—Grant of Kasement of Light

THIS DEED (as in Form 1).

WITNESSES that in consideration of the sun of R, paid
by the grantec to the grantor (the receipt of which the grantor hercby
acknowledges) the grantor hereby grants to the grantecc FULL AND FREE
right to the uninterrupted access, transmission and enjoyment of light over
and across all that picce of land belonging (o the grantor situate at -
containing acres and dclincated on the plan annexed hereto and
thercon shown as coloured red o the existing windows of the housc of
the grantec crected on the land adjoining the said land on the north thereof
TO HOLD the said casement hereby granted to the o foresaid house.

IN WITNESS WHEREOF cte.

3—Agreement for Preventing Acquisition of Easement

THIS AGREEMENT is madc on the ————day of ——__
BETWEEN AB, ctc., of the one part AND CD,ctc., of the other part.

Recitals

WHEREAS - — .

(1) The said AB is owner of the land situatcat - — g delincated
on the plan annexed hercto and thercon coloured bluc; and

(2) The said CD is owner of'a housc adjoining the said land of A3
and has rccently opened two new windows in his said housc which
overlook the said land of the said ABbutinrespect of which (as the said
CD hereby admits) no right or casement olhightorar over the sand land
ofthe said AB has been acquired or exists.

NOW itis hereby mutually agreed between the partics as [ollows
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L. .Covenants not to Frect

The said AB shall not erect on any part of the said land within
fget of the nearest part of the said house of CD any building or erection
any part of which shall be higher than ——feet above the present
ground level of the said land.

2. Not to Enlarge Windows

The said CD shall not without the previous consent in writing of the
said AB enlarge the said windows or any of them or open any other

windows or apertures in the said house which shall overlook the said land
of the said AB.

3. Duration of Agreement

This agrecement shall continue to be in foree until deternmined by either
party on six months’ notice given to the other party and upon determination
ofthis agreement the said CD shall if so requested by the said AB forthwith
block up and keep permancently blocked to the satisfaction of the said AB
the said windows or such of them as shall be included in such request of
the said AB.

4. Running with Land

The benefit and burden of the stipulations in this agreement shall so
Far as may be possible pass with and bind the said premises of the said
AB and CD so as to ensurc and bind all persons deriving title thereto -
from orunder the said AB and the said CD respectively.,

IN WITNESS WHEREOF, etc.

4—TForms of PARCFL.S of Different Kinds of Fasements

1. Right of Way

FULL AND FREE liberty, right and authority by himself; his servants
and agents with receptacles of any kind either on wheels or otherwise to
enter mto and upon the said picee of land delineated on the said plan and
thercon coloured blue and to pass and repass to and from the said well
along the footpath shown in the said plan and marked thercon with letters
XY and to take water from the said well for all domestic purposes.
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2 Right 1o Lay the Footings of a Wall on the Neigdibouwr's Land

FULL AND FREE liberty, right and authority to enter into and upon
the said land of the grantor and (o excavate the same to the width of
fectand to a depth of feetalong the said boundary between the
respective lands of the grantor and the grantec and to lay and for ever
hereafler to Keep Laid and niuntained in such e avation atadepth ol not
less than - leet from the surface, all such footings and foundations
of concrete, bricks, stonc or other substancc as the grantee shall think fit
and proper as the foundation or any part of the foundation of the sajd
intended wall of the said housc AND also (o crect scalfolding on the said
land of the grantor for the purposc of crecting the said wall and (o usc
suchscaffolding during the crection of such wall for all usual building purposc
AND also to crect such scalfolding and usc the samc from time to time for
repairing and painting the said work after giving two weceks’ previous
notice to the grantor.

3. Right of Sewage

ALL that free right to using the said sewer ordrain for the passage
or conveyance of sewage water and soil from the said piccecof land of the
grantor or any of the lands adjoining such piccc of land AND for this
purpose to make and for ever hereafter to repair and maintain all such
conncctions with the said sewer or drain at the point marked A on the said
map as may be reasonable and proper in that behalfmaking good at his
own expensc all damagc or disturbance which may be caused to the surface

of the said picce of land of the grantor in rclation to such connection,
repairs and maintenance.

4. Rights of Support of u Building

FULL RIGHT AND PRIVILEGE for cver herealter to have
whatever building the grantce may at any time herealter erect on the
dominant tenement supported laterally by the subsoil of and minerals ir,
and under the scrvient tenement,

Note — Any of these forms with necessary changes may he
utilised for drafting a decd of grant of casement.



EXCHANGE

Preliminary Note

Exchange is mutual transfer of ownership of one property for the
ownership of another. It is completed in the same manner as sale. A deed of
exchange is in fact a deed of double transfers in which one transfer is stated to
be the consideration of the other.' It should be executed in duplicate, one of
the parties taking the original and the other duplicate. Exchange differs from a
sale in that either of the things transferred is the price of the other. A partition-
1s notan exchange within the meaning of Sec. 118 Transfer of Property Act. In
partition some of the co-owners possessing an undivided share in several
property take by arrangement a specific property in lieu of their shares in all.
[ixchange takes place where two persons owning two separate properties
transfer or convey their respective ownership one to the other.

On the abolition of estates material changes have been made by various
state laws permitting or prohibiting exchanges of certain types of'land tenures.
Belore drafting a deed of exchange in respect of such land the provisions of
the applicable state law must be looked into.’

Stamp Duty

Accordimg to Article 31 (Exchange) of the Schedule to Stamp Act, stamp
duty is the same as on a Conveyance (Article 23) for a consideration equal to
the value of the property of the greater value. The value of both the properties
should be clearly set forth in the deed (Sec. 27). In the absence of an agreement
to the contrary, it is borne by both parties in equal shares [Sec. 29 (e)].

Registration
Registration s compulsory in case ol exchange of immovable property if’

the property exchanged is valued at Rs. 100 or more (In U.P., it is compulsory
mall cases irrespective of value).

U Income Tax Commissioner v. Motor & General Stores Lid., A 1968 SC 200
(para 3).
2 See Preliminary Note on SALLL POSI,
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I—Deced of Exchange

THIS DEED OF EXCHANGL is made o the day ol
19———BETWEEN AB, ctc,, of the onc part AND CD, cte., of the
other part.

' WHEREAS the said AB and CD arc the absolute owners of the
properties described in the first and second schedules hereto respectivel y;

AND WHEREAS the partics hereto have agreed to exchange the
said propertics described in the first and second schedules hereto in the
manner hereinafter appearin 2,

NOW THIS DEED WITNESS ES as follows :

1. In pursuance of the said agreement and in consideration of the
transfer by the said CI hercinaller contained the said A3 hereby grants
and transfers to the said CD ALL THAT property described in the first
schedule hereto TO HOLD the same to the said CD absolutcly forcver;

2. In further pursuance of the said agreement and in consideration of
the transfer by the said AB hercinbefore contained the said CD hereby
grants and transfers to the said AB ALL THAT property described in the

second schedule hereto TO HOLD the same o the said AB absolutely
for ever.

3. Each of'the partics hereto hereby covenants with the other, FIRST,
that the property hereby transferred by him is free from encumbrances;
AND (SECONDLY) that the property so transferred by cach of them
shall be quictly entered upon and held and enjoyed by the other of them
and the rents and profits received by the other of them without any
interruption or disturbance by the party transferring the same: AND
(THIRDLY) that cach of the partics hercto will at the request and cost of
the other exceute every such assurance and do every such act or thing as
shall rcasonably be required by such other for further or more perfectly
assuring to such other the property hereby transferred to him.

4. Ttis hereby declared that the valucof the property mentioned in
cach first schedule hereto is R,
IsSRs.——— |

and i the second schedule hereto
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5. The grants hereby made and each of the covenants herein contained
shall in the case of each party hereto be binding upon and enure for the
benefit of his heirs, legal representatives, successors and assigns. -

IN WITNESS WHEREOF, etc.

The First Schedule herein referred to
* * * *

The Second Schedule herein referred to
%* %* * *

2—Exchange when Cash Compensation is Paid for Equality'

THIS DEED OF EXCHANGE is made, etc. (as in Form 1).

WHEREAS——

The said AB owns the property mentioned in the first schedule hereto
valued at Rs.50,000;

The said CD owns the property mentioned in the second schedule
hereto valued at Rs.65,000: AND

The parties hereto have agreed to exchange their aforesaid properties
with each other with effect from and the said AB has further agreed
to pay to the said CD for equality of exchange the sum of Rs. 1 5,000.

NOW THIS DEED WITNESSES as follows : i

1. Same as in para 1 of Form 1.

2. In further pursuance of the said agreement and in consideration of
the transfer by the said AB hereinbefore contained and of the sum of
Rs.15,000 paid by the said AB to the said CD (the receipt of which the
said CD hereby acknowledges) the said CD, etc., (asin Form 1),

Same as paras 3, 4 and 5 of Form No. !

IN WITNESS WHEREOF, etc.

I Such payment of money in part does not detract from the character of the
transaction as exchange : Jsmail Shah v. Saleh Mohd., A 1925 Lah 326; Ram
Badan Lal v. Kunwar Singh, A 1938 All 229, Where however, the value,o( the
other property is negligible and the main consideration is money, than the
transaction will amount to sale : Nilalu v. Bhagwan, A 1936 Lah 234,
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3—-Dced of Exchange when Previous One was Ineffective

THIS DEED OF EXCHANGE is made on the—— day of— - -
BETWEEN AB, ctc., of the one part AND the Governor of Uttar Pradcesh
(hereinafter called “the said Government™) of the other part;

- WHEREAS

(1) Previous Exchange

By an agrcement dated the—— - between El, the then
Superintendent of the Central Jail purporting to act on behalfof
the said Government and XY (he deccased father of the said AR an
exchange of'the lind specificd in the firsg schedule hereto belonging to the
said Government and of the land specified in the second schedule hercto
belonging to the said XY ‘was cffected between the partics to the said
agreement and since then the said Government through the Jail Department
has been in possession of land specificd in the second schedule hercto
and the said XY and after him the sajd AB has been in possession of the
land mentioned in the first schedule hereto;

(2) Doubts

The said Government has now claimed the land mentioned in the
first schedule hereto from the said AB on the ground that the said EF had
no authority on behalfofthe said Government to transfer the said L by
the aforesaid agreement and doubts have thus ariscn as to the validity of
the aforesaid agrecment;

- (3) Agreement to Confirm

~Inconsideration of the said Government withdrawin gallclaims to

the said land spccified in the first schedule and confirming the title of the
said AB to the same by a proper deed of conveyance, the said AB has
agreed to confirm the title of the said Govemment to the said land spccificd
in the second schedulc;

(4) The said Government of Uttar Pradesh have by G.O. No.
dated the approved the aforesaid proposal: and

(5) The parties have agreed that the aforesaid agreement should be
carried out by a proper deed of exchangg;
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NOW THIS DEED WITNESSES as follows

On the lines of I'orm No. |
INWITNESS WHIEREOF, ete.

287



FOREIGN COLLABORATION

Preliminary Note

Foreign collaboration basically represents a collaboration between the

_ people, organisations, or corporations of two countries to join together to do

~ something for common interest. Foreign collaboration could be in the form of
technical collaboration or financial collaboration or both.

Technical collaboration could be of the nature of transfer of
comprehensive technology wherein the collaborator provides all services right
from the supply of equipment till the commissioning of plant including the
transfer of technical know-how, for the production of goods, traming ol
personnel, grant of trace mark, patent rights, provivion of

drawimps and deane,
cle.

Financial collaboration is in the form of provision of capital which can be
by way of purchase of shares or by way of setting
the financial collaboration takes place alongw
the foreign party.

up ol joint venture. Generally
ith technical collaboration from

Foreign collaboration agrcement in its tenor and the contextis of crucial
importance and even decisive to determine whether payment made is of the
nature of capital or revenue expenditure for purposes of the

Income Tax Act,
The courts accordingly look to this with care.!

In broad terms, we can classify the Foreign collaboration

agreements
into:

1. Share Purchase Agreement

Share Purchase Agreement reflects the agreement for purchase of shares
by the foreign party ia an existing company so as o join and promote the
existing company. Share purchase is generally supplemented by transfer of
management support.

2. Joint Venture-Agreement

Joint Venture Agreement entered into between the foreign party and the
Indian party to setup projects with equity participation from the foreign party.
The foreign party generally also provides technical know-how and management
support.

3. Technical Know-How Agreements

Technical know-how transfer agreement which pencrally include
provision of drawings and designs, provision of process know-how, Hemimg
} 1]

1 CITv. British India Corporation Ltd., (1987) 165 I'TR S1 (SC).
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personnel, provision of technicians for supervision of erection and
compussionimg ol plant ete, ?

Accordmgly, for reference the following model agreements are given:
EoShare Parchase Agreement

“2.Jomt Venture Agreement
3 Techmcal Collaboration Agreement

4 Supplement to Techmeal Collaboration Agreement,

Fhese agreements as detanled, are just modelagreements and need to be
developed and claborated considerimg

the specific need and understanding
among the partes,



PRECEDEN TS
I—Share Purchase Agreement

THIS SHARE PURCHASE AGREEMENT (hereinafler referred
toas the “Agreement”) entered into on this dayof
between—-—___ 5 ~ompany registered under the Companics Act, 195
having its registered office A~ India, (hereinafler referred (o
as “Seller™) of the One Part and a corporation estublished and registered
under the law of having it principal office af
(hereinafter referred 1o as “Purchaser™) of the Other Part,

y

WHEREAS the Sellerowns -~ cquilyslmrcsconstiluling
outstanding equity shares of - acompany limited by shares an
registered under the Companics Act 1956 with its registered office
T ln(lin,(Iwrcinnth‘rrc!‘crrcdlo:ls!lm“(‘mnp;my“)

WHEREAS the Seller desires to sell, and the Purchaser desires to
purchase - - Yo partof the shares) of the said equity shares of
the company held by the Seller, (hereinafler referred to as the “Shares™)
subject to the terms ard conditions set forth in this Agreement;

NOW. THEREI'OR E,inconsideration of'the premises. the mutual
agreements and covenants hercinafler e mtained, the fecaiptand sufficiency
ofwhichis hereby acknowledged, the Seller and the Purchaser do hereby
agree as follows :

1. Sale and Purchase of the Shares

§t|l\iu‘(‘l tothe terms and conditions st forly mthis Agreement, the
Seller does hereby agreeto sell assion, transfor and conveyto the Purchaser
allolits rights, obligations, title and nterests in and o (he Shares, and the
Purchaser do hereby purchase, acquire and accept all of the Scller’s rights,
obligations, title and interests mand to such Shares. The sale shall be on
spot delivery basis.

“~ ¥

2. Consideration

(1) As consideration for the sale and transfer of the Shares by the
Scller, the Purchaser shal) pay to the Scller at the rate of Rs.
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-
(Rupees ) per share an aggregate sum ol Rs, (Rupeces )
which amount shall hereinafier be referred o as the Purchasc Price.

(1) Unless otherwise mutually agreed in writing the Purchasc Price
shall be paid in full, without any adjustment, deduction, set-off o1
counter-claim.

3. Payments

The Purchase Price shall be paid by the Purchaser to the Scller, as
detailed inelause 2 above, on the Closing Date (as defined herein) when
all the conditions precedent set forth in clause S below arc fulfilled.

4. Time and Date of Closing

(1) The closing of the transaction provided for in this Agreement shall
take placc on a date when all the conditions precedent mentioned in Clausc
5 hercofhave been fulfilled (hereinafier re ferred to as the “C losing Datc™)
i theoflice of the companyat - —— —--India by or at such other time,
date and/or place as may be mutually agreed upon by the partics hereto in
writing,

(¢7) Simultancously, on payment of the Purchasce Price by the Purchaser
to the Scller as sct forth in Clause 3, above, the Seller shall deliver to the
Purchascr original sharc certificates of the Shares together with duly
exceuted share ransfer deeds and the Seller's receiptacknowledging
paymentofthe Purchase Price by the Purchaser to the Scller,

3. Conditions Precedent to C losing Date

(/) Onor before the Closing Datc fol lowing conditions shall have
been fulfilled : '

(«) Allapprovals or permissions have been obtained from competent
authoritics and/or department and/ or ministrics of the Government of
India relating to the transfer of the shares from the Scllerto the Purchascr
under this agrecment.

(h)The Purchaser has entered into the agreement with the Company
lor the ransfer of techimeal know-how as perdraft enclosed as annexure-,\.

(¢)The technical know-how agreement as per clause 5(i) (b) above
is approved by the Government of India.
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(i) The Shares are agreed in principle to be transferred by way of
sale by the Seller to the Purchaser under and in accord
Agreement by the Board of Directors of the company.

ance with this

6. Termination

In case the conditions precedent set forth in clause 5 above are not
[ulfilled or satisfied on or before orsuch other later date as may
be mutually agreed between the parties in writing from time to time. the
Seller and the Purchaser shall cach have the right to terminate this
Agreement,

7. Representation and Warrantics of Seller

The Seller hereky represents and warrants to the Purchaser as follows:

(1) The Seller is @ corporation. duly organised and validly existing
under the Companies Act.

(11) The Scller has full legal right, power and authority to entgr into,

i . .oh
cxccute and deliver this Agreement and to perform the obligitions,
undertakings and transactions sct forth herein, and this Agreement has
been duly and validly executed and delivered by the Scller and constitutes

its legal, valid and binding obligation, enforceable againstitin accordance
withiits terms,

(i) The Seller has all requisite power to own and disposc ol the
Shares to be sold by it.

(iv) The Shares are cwned by the Seller free and clear of all pledges,
scctll'i{)' interest, liens, charges, encumbrances, equitics, claims, options
or limitations affecting its ability to vote on such shares or to transfer such
shares to the Purchascr and all such shaes have heen vahidly authorsed
and issued and arc fully paid.

(v) Except for the transaction contemplated by this Agreement there
is no subscription, option, warrant, call right, agreement or commitment
outstanding in relation to the sale or transfer of the Sharcs.

(vi) The Balance Sheet of the company as at which
have been disclosed to the Purchaser, and which is annexed as Annexure
B hereto (hereinafler called the “said balance sheet™) gives the true and
fair view of the financial position of the company as at
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theremafler called the ™ and date™) and there e noother material liabihues
contmgentorotherwise as on the said date which have not been disclosed
mthe said halance sheetand sinee the said date there has been no material
reduction m Iheaperate net anel posation ol the OANPsty as selout i
the said balance sheet by way ol'sale, transfer or write offolcapital asscts
exceptas stated in Annexure C hereto.,

(vir)The fixed and other assets of the Company, save and exeept to
the extentdisclosed in the said balanee sheet, are nol'subjccl W any charge
orliecn or encumbrance w hatsocver.,

(vu) The Company has not since the said date issucd oragreed Lo
issuc any shares or given or agreed (o giveany option or right in respectoff
any shares nor issucd or agreed (o issuc or given any option in respect of
any debentures or other sceuritics of the Company.

((v)The Company has not entered into any long term or abnormal
contracttorundertaking any obligation on or alter the said date exceptas
are usualand neeessary in the ordinary course of business and in particular
and without limiting the generality of the foregoing there are no contracts
for purchasc of the stocks and stores at prices substantially higher than the
market price ruling on dates such contracts were made.

(v The Company donot have any material debt liabilities, contracty
orengagements other than those disclosed in the said balance sheet.

(xi)No material part ol the amounts included in the said balance
sheetas due from the debtors has been released alter the said date on the
terms without any debtor paying less than the book value as on the said
date or has been written o or treated recoverable or bad debi.

(xi) A returns, particulars of resolutions and other documents
required to be delivered by the Company to the Registrar of Companics
and other statutory authoritics have been duly delivered to such Registrar
andauthoritics,

(v Afler signing ol the agreement till the Closing Datc the business
and affairs of the Company shall be conducted in the ordinary coursc ol
business and thereshall be no sale, transfer. assignment and nor shall there
be created any lien, charee or encumbrances on the asscts and stocks of
the Company other than in the normal course ofbusiness and unless it is
neeessigy in the mterest ot the ¢ ompany.
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(xiv)There are no material demands contingent or otherwise on
account of outstanding income tax and other taxes or penaltics on the
Company savé and exceptto the extent disclosed in the sand balance
sheet.

() All trade marks and registered designs used by the Company n
connection with their respective businesses areregistered in their respective
names and no licence or other rights have been granted or agreed o have
“been granted to any third party imrespectof such trade mark of registered
designs.

(xvi)The Company is not engaged in any substantial Iilig.fuion or
arbitration proceedings or prosccutions pending or threatened which will
adversely affect its aggregate assets materially, ‘

(xvii)The Company has cffectively maintained all nsurances neeessary
and properly requircd 1o be effected and maintained by reason of nature
of their business and such insurances arein foree and effect and there are

no facts or matters which could vitiate and/or Iead to repudiation of such
insurances.

(vviii)The Company has good and marketable title 1o all its ASSCLS
save and except the charges, liens, and encumbrances in favour of lenders
asdisclosed in the said balance sheet,

(xix)The Company will not prior to the completion of the sale of the
Shares pursuant hereto, save and except with the previous consent of the
Purchaser orin the normal course ofbusiness and subject to the interest
of the Company:

() create, expend, grant, orissuc or agree (o create, expend, grant

orissuc any mortgage, charges, debentures or other securities:

(b) create or 13suc or agree to issue any shares or give loan or
agree to give any option in respectofany shares or loan:

(¢) enter into any long term, material or abnormal capital
commitments exceeding Rs, other thanin the ordinary
course of business;

() doorsuffer anything whereby their financial position shall be

-rendered less favourable than at the said date save and exeept
in the ordinary course of business:
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(¢} causeto pass any resolution m General Meeting creating any
spectal nights or privileges in fivour ofany class of sharcholders
or particular sharcholder; '

(/) pay.oragree to pay to its Dircctors, officers or workmen or
any of them, any additional or further remuncration, grant, bonus
orallowance other than those in the ordinary course of business:

(s2) disposc ol any material part ofits fixed asscts or other asscts
other than m the ordinary course of busineds.,

fxx) The Seller undertakes that it shall cause the company to make

amendments within days from the datc of transfer of shares in the
existing Memorandum and Articles ol Association of the Company to
incorporate the clause mentioned in the annexure-D.

(xvi) The Seller warrants that after the transfer of shares to the

Purchaser pursuant to this agreement. the C ompany shall be managed

Jomtly by the Seller and the Purchaser as per management agreement
annexure - [

8. Disclaimer of Representations and Warrantios By the Seller

Save and except the representations and warrantics stated in this
Agreement, the Seller makes no other representations or warrantics of
any kind or naturc including without limitation any representations or
warrantics with regard to the business, financial viability. assets or liabilitics
olthe Company and no statutory or other warrantics as o or the busincss,
financial viability, assets or liabilities of the Company shall be implicd.

9. Representations and Warranties of the Purchascr
! )

The Purchascr hereby represents and warrants 1o the Scller as
[ollows:

(1) "The Purchaser has [ull legal right, power and authority to enter
mnto, exccute and deliver this Agreementand Lo perform the obligations,
undertakings and transactions set forth herein, and this Agrcement has
been duly and validly exceuted and delivered by the Purchaser and
conshitutes his legal, valid and binding obligation, cnforecable against it in
accordance with its terms;
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(ii) The Purchaser shall cause sufficient funds (o be available 1o
acquire and pay for all of the Shares and otherwise to consummate the
transactions contemplated by this Agreement on the terms and conditions
contemplated hereby;

(iir) Neither the execution and delivery of thig Apreement nor ()
consummation of the transactions contemplated hereby wil) violatc or
conflict in India with any Central, State, local or municipal statutc, law,
ordinance, rule or regulation, or any judgement, order, writ, nj l.ll]Cll‘On,
award or decree of any court, governmental, quasi-governmental or public
agency, arbitrator, tnibunal, commission, hogr. burcau, or other authori ly
applicable to the Purchascr;

(iv) The Purchaser is familiarwith the business ofthe Company and
future prospects and has conducted its own due diligence and analysis of
the Shares and (he businesses i their present conditions as disclosed in
the said Balance Sheet-

) Saveand except what s stated heren,, neither the Seller nor any
ofits agents, affiliates, atlorneys, representatives, directors, o fTicers or
cmployees has made any representations or warranties regarding the
Company or any of its assets.

10. Expenses o

Each party shall pay its or their own expenses (including without
limitations, attomeys’ fees), in connection with the negotiation, preparation
and execution of this Agreement and any amendments or other documents
orinstruments relating hereto and the transactions contemplated hereby,
11 Obtaining Approvaly

Lach Party hereto shal) atallumes exert theiy ey cllorts and assisg
theotherto obtain al) neeessary/requisite approvals PErMIssions. conseny
oforregistration ordeclaration wit]y. any authority, departiment or Ministry
ofGovernment of Indiy orany third party in connection with the exeeution.
delivery, performance, validity and enforceabilipy ofthis Agereement i

‘the sale of'the Shares pursuant hereto,

12. Miscellancous Matrery

(1) Amendment : This Agreement may not be amended or otherwise
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altered exeept pursuant 1o an instrument i w riting signed by cach of the
partics hereto. This Agreement shall be binding on the respective
suceessags, legal representatives and permitted assigns of the partics,
provided that no party shall assign any ol its rights, or dclegateany
obligations hercunder without the priorwritten consent of the other, and
any attempted assignment or delegation without consent shall be null and
void. However, such consent shall not be unrcasonably withheld.

(11) Notices : Any notice, request or instruction permitted or required
to be given hereunder by any party to the other shall be in writing and shall
be deemed sufficiently viven it delivered personally, sent by registered or
certified mail, postage prepand, or sent by fax or c-mail 16'the partics at
their respective places ol business. '

(1) Delivery > Notice and other communications sent by mail shall
be deemed to have been given - - ~days after the date on which
the same shall be proved to have been posted. Notices and
communications sent by fax or e-mail shall be deemed to have been
given - ~ —hours after the same shall be proved to have been sent.

(iv) Headings - The headimgs contained in this Agreement are inserted
forreference purposes only and arc not to be considered ininterpreting
this Agreement,

) Cotnterparts - This Avrecment may be exeeuted mone or more
counterparts, cach ol which shall be deemed an original and all of which
together shall constitute one and the same instrument. Inpleading or proving -
any provision of this Agrcement. it shall not be necessary to produce
more thanone such counterpart.

(vi) Governing Lavw - This Agreement shall be governed by and
construed and enforeed m accordance with the laws of India as to all
matters including but not limited to matters ol validity, construction, cffect,
performance and remedics.

(vi) Publicity - Ncither party shall issuc any press releasc or
Announcementormiake any other public staitement, in cach case relating,
tosconnected withoransimg outol this Agreement or the matters contained
herem. without obtaming the prior writien approval of'the other party hercto
Lo the contents and the manner of presentation and publication thercof
(whichapproval shall notbe unreasonably withheld ordelayed). exeept
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such release, announcement or statement as may he required by Law or
the rules or regulations of national or forej

£ stoek exchange or
sc”‘»rcgulu!()lyorgunis:lli(m; provided, further tha

othing herein shall apply:
to any required communications by any party hereto with any relevant
govemmental or statutory authority, municipal corporation or any ooy
local authority or any bank or financial or other mstitution or body.

(viti) Watver: No delay on the part of the Selleror the Purchaser in
exereising any right, power or privilege hereunder shall operate as i waiver
thereof, nor shall any waiveron the part of the Seller or the Purchaser of
any right, power or privilege hereunder. operate as a waiver ol any other
right, power or privilege hereunder, nor shall any single or partial exercise
ofany right, power or privilege hereunder preclude any other or further
exercise thereof or the exercise of any other rieht, power or privilege
hereunder. The nghts and remedies herein provided are cumulytive and
are not exclusive ofany rights or remedics which the partics hereto may
otherwise have at law or in cquity.,

(ix) Severabilip ; Any provision of this Agreement which is held 1o
be invalid or unenforceable for any reason shall be neffective to the exten
of'suchmvalidity or unenforeeability only, without alleeting inany way the
remaining provisions hereof

(x) Further Assurances - Subject to the terms and conditions of
this Agreement, each of the parties hereto will use al] reasonable efforts to
take, or cause to be taken, all action, and to do. or cause to be done, 2l
things necessary, proper or advisable under applicable nws and regulations
to fulfillits obligations under this Agreement. At any time or from time to
time afler the Closing Date, withou further consideration, cach party hereto
shallat the request of the other party hereto exeeute and dehverany further
instruments or documents and take all such further action as the Scller
may reasonably requcstin order to more effeetively consummate and make
eflective the transactions contemplated by this Agreement,

(i) Entire Agreemeny - his Agreement, all Schedules hereto or
thereto, and all other documents and certificates referred 1o herein or
therein constitute the entire understanding and apreement between the
partics hereto with respect 1o (he transactions contemplated herein ang
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caneeland supersede all previous written or oral negotiations, commitments,
andwritings with respect to the transactions contemplated herein,
Lo cdrbitration

ITany dispute or difTerence ofany kind whatsocver shall arise between
the Scllerand the Purchaser hereto in conneetion witl orarising out of this
Agreement (and whether before or after the termination orbreach of this
Agreement), including any questionregarding the existence of such dispute
ordifferenee, sueh dispute or difference shall be referred to and settled by
arbitration as hereafier provided in accordance with the Arbitration and
Conci latign Act, 1996 but the existence olany dispute or difference or
the mitiation or continuance of the arbitration proceeding shall not postpone
ordelay the performance by the Partics of their respective obligations
pursuant to this Agrecment,

The matter would be referred to arbitration of a tribunal of three
Arbitrators. The disputing Partics shall appoint onc Arbitrator cach and
the two Arbitrators so appointed shall name the third Arbitrator.

The decision of the majority of Arbitrators so appomted, shall be
final and binding upon the disputing Partics. Ifany of the Arbitrators is
unable orincapacitated to act as such by reason of resignation, death or
otherwise, a new Arbitrator shall be nominated by the party which had
nominated the Arbitrator who is no longer able to serve or by the two
Arbitrators nominated by the partics as the case may be. The tribunal with
the new Arbitrator so nominated shall continue with the Arbitration
procecedings from the stage Ie by the tribunal with the outgoing Arbitrator
and such proccedings shall not be reconmenced e novo, The arbitration
shall be held at--~ — -——— The costs and expenses of such arbitration
shall be allocated as determined by the Arbitrators.

. List of Annexures

The following annesures to the agreement form an integral part of
the Agreement.

Annexure A’ Draft Agreement for transfer of°

Technical know-how .

Annexure 13 Balance Sheetof the conmipiny

das at
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’

- . . . i
Annexure ‘C Detals ofmaterial reduction mthenet

asset position of the company after the said date.

]

Annexure ‘D Amendments to be made in the Mcemorandum

and Articles of Association of the company.
Annexure ‘E Proposed Management Agreement.
INWITNESS WHEREOL, the parties have caused this Agreement
to be duly exceuted and delivered as of the day of year first above written,

2— Joint Venture Agreement

THIS AGREEMENT made and entered into this day
Of~--——byand between- - (heremaflerreferredto as“PARTY
OF THE FIRST PAKT") a corporation organised and existing under the
Companics Act 1956 having its registered office at -~ and
(hercinafter referred to as “PARTY OF THE SECOND PART™ 4
comporation organised and existing under the having its registered
officcat.

WHEREAS, the party of the FIRST PART and the party of the
SECOND PART are desirous 1o set up aproject to manufacture-
in India.

AND WHEREAS, cach party understand that the creation under
the Lwws of India ol a limited habihty company jomtly owried by the parties
or their approved associates or nominees and with public participation
will be instrumental to the accomplishment ofthe objective.

AND WHEREAS, the partics have mutually agreed to incorporate
anew joint stock company with limited liability under which the projeet to
manufacture shall be taken up,

AND WHEREAS, cach party upon agcreed ratios, terms and
conditions is willing to provide the required capital, technology, equipments
and scrvices for the manufacture of m the joint stock company
so incomporated.

NOW CTHEREEFORTL i considerti ol the prenses and ol
covenants herein contained. the party of the FIRST PART and the party

Oof SECOND PART agree as follows,
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L Definitions

Asused inthis Avrcement, the folle wing terms shall have the following:
meanmg, suchmeanings t be equally apphcable to both the singular and
plural forms of the terms defined:

Lot Compam hall imcan the Tomt Stock Company to be
imcorporated in Indiawith limited liability by the parties for the manufucture
of maccordance with provision ol ¢lause 2 of'this agreement.

1.2 dssociated ( ompany shall mean dny company or enlerprisc
ownedorcontrolled by a Party through director indirect ownership of at
Ieast of the stock normally entitled to vote. ’

1.3 Party shall mean cither party of the First Part or party of the
Sceond Part.

1.4 Partices shall mean party of the First Part and party of the Sccond
Part.

1.5 Board shall mean the Board of | nirectors of the Joint Company.

S ormgtion of Jonr Stock ¢ ompany
K

2.1 The partics (or party of the FFirst Part) shall causc the Joint
Company to be incorporated under the provisions of the Companics Act,
956 maccordance with the terms of this agreement under the name and
style ol orsuchother name as may be mutually agreed by both
the parties, with Memorandum and Articles o [ Association, which shall be
as perschedule *A™ attached.,

2.2 Ifany ofthe provisions contained in the Memorandum and Articles
ol Associationas given in the schedule *A” is notapproved by the Registrar
ol Companices, suitable and desired amendments shall be made therein
with mutual consent ol both the partics.

2.3 The costs ol incorporation of Joint Company shall be borne
cqually (or by the Party of the First Part).

ZoFThe registered office of the Joing Company shall be situated
at

S Objects of the Joint Company

Theacuvitics of the Joint Company shall be the manufacture and
sale of - The jomt company shall take up any other object as

specified in the object clause of its Memorandum and Articles subject to
apphicable Lines only afier having the consent ol both the partics in writing:,
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4. Cost of the Project and Means of Financing
“ v : '

Theestimates of the cost of'project to be st up by the Joint Company

and its means of finance are viven in Schedule *B° attached. The pattern
of financing for ayrcostovenun shall be decided by the partics with

mutual consent.
5. Capital Investment

3.1 Capital investment by the Parties in the Joint Company and all
obligations pursuant to this dureenentare conditional upon the Ralfilment
ofthe following conditions on or before - ---- orsuch other date as
may be agreed to mutually by the parties.

(a) The requisite approvals from the Government of India for setting
up ofthe project for the manulucture of- ... by the Joint Company
arcreceived.

(h) "Uhe approval of the Governmentof India of the Application for
Foreign Collaboration is received.

(¢) The approval of the Government of India ofthe Application for
Capital Goods Clearance for the import of equipment required is obtained.

(d) The following further approvals from the Government of India
and Govemnmentof-——- ¢ obtained.

(Give the list of necessary approvaly required for setting up of
the project) ’

(e) Allofthe aforesaid approvals must be in a form and content
acceptable to both the Parties.

‘5.2 Immediately after all conditions precedent as set out in clause
S.1Tare fulfilled, the partics shall provide capital, in cash, as per the agreed
time schedule given in Schedule "C". The Time Schedule *C° may he
modified orrevised from time (o time by the partics with mutual consent mn
writing.

5.3 The authorised share capital ol the Join Company shall be
RS~ which shall be divided, into cquity shares of Rs.
cach.

3.4 The partics and their respective associale companies shall
respectively subscribe to the issucd equity capital of the Joint Company in
the following proportions:
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Party of the First Part and jts associate companies  ———_
f’urly ofthe Second Part and its associate companies ——-
Public holdings
[tis further agreed that nominee ofcach party participating in any
issuance of equity share shall, before acquiri ng such share of the Joint
Company shall agree in writing to be bound by the terms of this agreement.

Subject to the terms hercof: the partics agree to maintain the aforesaid
proportions at all times unless otherwise expressedly agreed in writing,

6. Directors

6.1 The number of directors of the Joint Company shall neither be
less than—— -~ “nor more than ————excluding altemate directors, Initially
the Board of Dircctors, (“Board™) shall consist of -~ . directors,
subjeetto apossible inerease in the number of such initial directors to
accommodate the nominee directors of the financial institutions or banks,
as mutually agreed by the partics.

The initial and successive Boards shall be comprised of: —
dircctors nominated by the party of the FIRST PART,———directors
nominated by the party of the SECOND PART and Independent directors
clected to the position from a ljst of candidatcs mutually acceptable to
cach party as well as such other directors that may be appointed under
rights granted by Joint C ompany with the mutual agreement of the Parties

to financial institutions or banks, Each party shall have the right to appoint
alternate directors for cach of the directors nominated by such party.

0.2 The Chairman of the Board shall be appointed by the party of
the and his term shall not be liable to retirement by rotation.

6.3 The managing Dircectors shall be appointed by the party of
the »and his term shall not be liable to retirement by rotation.

0.4 The partics shall jointly nominate for clection and appointment
of directors, whose office shall be liable to retirement by rotation. .
Any vacancy caused by such directors being unable or ceas; ngto hold the
office for any reason whatsoever shall be filled by tlic parties jointly
hominating another person for clection and appointment to such office.
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6.5 Subject to the maximum numbers provided inclausce 6.1 above,
any additional dircctor or dircctors may be nominated and appointed by
the “Board™ only with the mutual agreement of the parties,

0.6 Unless both the partics agrec in writing to a shorter notice,

= —clcar days notice of every meeting ol the Board of Directors or
committee thereolshall be given i writing o every dlrcclor(mclmllng an
alterate director) or memberofa committee at his usual address, whether
in India or abroad. A dircctor abroad shall [urnish to the Joint Company a
telex or fascimile number at which such notice may be given and
communication of notice by the Joint Company at such numbers shall he
deemed scrvice thereofon such director, Where notice of a meeting, is
required to be given to a director abroad, the notice shall be given
simultancously by registered Air Mail letter and by fascimile transmission
ortelex, at the fascimile telephone number or telex number provided by
such dircctor.

6.7 kvery notice convenig ameeting of the Board or i commitice
thereot shall set out the agendaolthe business o be transacted at such
meeting in full details, Unless otherwise agreed to by the chairman, no
item of business shall be transacted at such mecting which has not been
stated in full detail in the notice convening the mecting provided that with
the prior written consent of the partics, any item of business not included
in the agenda may be transacted at that meeling,

6.8 The quorum for the mecting of the Board shallbe -~
ofitstotal strength including dircctors, ifany, whosc place may be vacant
atthe time; provided that where at any time the number of directors who
have declared an interest in any matter on the agenda exceeds or is cqual
to onc-halfofthe total strength of the number ofdircetors, then
the number of directors who are not so mterested, present at the mecting
and being not less than two, shall form a quorum for the purposc of that
meeting; and further PROVIDED ALWAYS that no such mecting shall
proceed to transact any business unless at lcast—— cachofthe directors
nominated by cach party pursuant to clause 6.1 above or their alternates
arc present at such mecting, cxcept where for any particular
meeting, the said requircment for a quorumis waived in writing by cither
party inrespect of the particular rights under this clause. Provided however,
thatifa meeting cannot be held due to the absence of the quorum, then
upon notice being provided to cach director such mecting shall stand
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postponedito the same day after- - weeks at the same time and
placeorifthatday is a public holiday, till the next succeeding day that is
hota public holiday at the same time and place.

0.9 Subjectto the approval of the Reserve Bank of India, the Joint
Company shall bear all the expenses of cach visit of all the Dircetors living
abroad to attend the Board Meetings. '

0.10 Except in those cases where a resolution is required by law to
be passed at a meeting of Board, a resolution shall be taken as duly passed
atamecting of the Board or a Committee of the Board. as the case may
be, duly called and constituted in accordance with the provisions of the |
Companies Act, 1956 and the Article of Association of the Joint Compuny.l
ifadraft thereof'is circulated, together with the relevant papers, if any, to
all the directors or to all members of the committee of the Board as the
case may be, and such resolution has been approved by a majority of the
dircctors entitled to vote thereon, including in such majority at least
cach ol the directors nominated by cither Party pursuant to clause 6.1
above.

0.11 The following business cannot be approved by the Board without
the unanimous affirmative vote of the Directors nominated by the Party of
the - -—-—part;

(«) Changes in the capital structure of the Joint Company, including,
issuc oFshares, reduction of capital, ‘ete,

() Winding-up, sale or amalgamation of the Joint Company.

(¢) Change of'the Joint Company’s registered office.

(/) Embarking on a new venture, diversification or expansion.

() Alteration in the Joint Company’s objects clause, as st forth in
its Memorandum of Association,

(/) Change in the name of the Joint Company.

(¢) Alteration of the Articles of Association of the Joint Company.

(h) Obtaining long-term loans exceeding Rs.~ - —~--———other than
overdrafls for working capital.

(1) Makimg, any loan/advince ol Joint ¢ ‘ompany’s [unds in excess
Of RS- =i

(/) Sale, exchange, surrender or disposal of any assct of the Joint
Company, involving a valuc exceeding Rs.- oo
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(k) Approval of the annual business plan.

() Appointiment or removal olauditor of the Joint Company.

0.12 The business and operations of the JomtCompany shall be
conducted inaccordance with an annual business plan approved by the
Partics.

. +6.13 The Joint Company shall submit to cach party monthly financial
report in a form mutually agreed upon between the partics and such other
statement and reports containing, [inancial, production or other business
information as may from time to time reasonably be requested by cither
party.

6./4 The Joint Company shall at all times be operated as an
independent enterprise for the profitofall its sharcholders and all dealings
ortransactions with or on behalfofany sharcholders ofthe Joint Company
shall be on such term no more lavourable than would be accorded to any
person in the ordinary course of business taking into consideration bulk
sales, offers and contracts.

7. Dividend Policy

Subject to the approval of the Board, a minimum of 20

ofthe surplus available for distribution of dividend shall be distributed by
the Joint Company cach yearas dividend.

S. Records

8.1 The Joint Company shall Keep true and accurate accounting
vecords ol all operations and such records shall be open for Inspection (o
the partics or to their duly authorised representative at all rcasonable times,

8.2 The auditor of Joint Company shall furnish copics of'its final
reports to the Partics within- — - _ days after the end of the financial
vearof the Joint Company.

&.3 Untilotherwise agreed to by the partics in writing, the financial
yearof the Company shall be cnding on 31st March cvery year.
9. /f[/i’(‘li\‘(' Duate

As soon as this Agreement is signed, cach of the partics shall be
obliged 1o take cvery reasonable step to co operate in obtaining (he
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neeessary Governmental approvals and licenses provided for in this
areementand (o take other steps reasonably necessary to further the
objects of this agreement, The parties shall not be obligated, however, to
brocccd with any other actions required by this Agreement unless
othenwise contemplated herein, untj the “Effective Date”, The “Effective
Date™ of this Agreement shall be the date mutually determined by the
Partics in writing afler all the conditions set forth in clause 5.1 of this
Agreement have been fulfilled or waived by the Partics,

10. Applications Jor Approvals

10.1 Party of the FIRST PART shall file all necessary applications
lor licences and approvals required from the Government of India for the
setting up of the project,

70.2 Party of the SECOND PART shall filc all neeessary applications
lorany license orapproval required under the lawof - e

10.3 Each party shall take al reasonable steps to ensure that the
requisite approvals are obtained from thejr respective Government speedily,

10.4 Lach party shal| co-operate and assist the oher party in their
clforts o Fobtaining the requisite approvals. The various informations
required by the Governments for the approvals shall be provided by the
party concerned speedily and within rcusonub‘lc time,

/1. Transfer of Sherey

P10 Wis agreed that neither party shall sel. transfer, assign, mongage,
pledec or otherwise encumber or deal witly anyorall shares of the Joint
Company without consent of the other Party, exceptasis hereinafler
provided:

(@) Transfer of the shares by the party to it associate companies or
the sale of shares held by the associate company to their concerned party.

(h) Trans ferofdirector’s qualification sharc so long as the beneficial
ownership of such share js retained by the respective party.

11.2(a) Subjectto clause 1 1.1 above, should Party or its Associate
Company desires (o sell any of'the shares held by itin the Joint Company,

SHCh party shall firat offiy orhave offered the sarg shares (o the other party
by notice of (he same,
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(h) Suchofter shall contain the price at which the shares for sale iare
offered by the Party or its Associate Company. The offeree shall within
days of reccipt of the notice o offer accept the offer and pay the price
(subject to the provisions of sub-clausc (d) below) of the said shares
within-~ - --days ol acceptance. In casc the offerce desires (o aceepl
the offer, without accepting the price contained in the offer, offerce shall
withinthesaid period of -~ days, be entitled to exercise its option
to purchasc the shares subject to the condition that the price of the shares
shall be as valued by the auditors ol the Joint Company whosc valuation
shall be final. However, the Party or its Associate Company making the
offer shall have the right to withdraw the offer i case the price asked by
themiis not aceepted. The price for the shares shall (subject to the provisions
of sub clausc (d) below) be paid immediatcly after-———-——days of
such valuation, unless the party or its Associate Company clects to
withdraw its offer within the said — - -~ days of such valuation.

(c) Itis expressly agreed that the offerce may nominate any other
person to purchase the shares offered to itor any part thereol.

(d) Incascany approval of an authority in India is required for such
salc of' shares, the offeree shall make an application for the same within
days after acceptance or the valuation contemplated in sub clausc (b)
above, as the case may be. The price for the shares shall then be paid

within days after reeeipt by the offeree of the neeessary
approval(s). I for any rcason whatsocever the said approval(s) is (arc) not
received within - ——-———- —days of the making of—-—-——— application

(orsuch further period as agreed to by the partics) the offeror shall be at
liberty to withdraw the offer.

(¢) Inthe event that the offeree fails for any reason whatsoever (o
obscrve any of the time limits sct forth hercinabove, the offer shall lapsc
and the offeror shall be at liberty, for a period of - ————days from the
lapsc of the offer, to transfer the offered shares to a third party or partics
ataprice not lower than and/or on conditions not more favourable than
thosc offered in the offer,

12. Competition with the Joint Company

2.1 The party of the FIRST PART or its Associate Companics will
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notsetupany project to manufacture such products as are being or will
be produced by the Joint Company in India or abroad except with the
written permission of the party of the SECOND PART.

12.2°The party of the SECOND PART orits Associate Company
shall not export to India the products manufactured or similar to those
manufactured by the Joint Company.

/2.3 The party of the SECOND PART orits Associate Company
will not set up any other manufacturing facilities cither by themselves or
withany other person whether residentof India or not for the manufacture

of the products being manufactured or to be manufactured by the Joint
Company. i
124 The party of the SECOND PART shall not provide any technical
Know-how, cquipment or any other services to any third party for the
purposes of the setting up ofprojects for the manufacture of the products
being nanufictured by orto be manufactured by the Joint Company.
72.5 All business confidentjal Or proprictary information received by
cither Party or their Associate Companics as 4 result of this agreement or
discussions preceding such Agreement, whether direct orindirect, shal]
be treated by the recipient as confidential and shall not be disclosed in any

manncer nor used for any purpose except as herein contemplated.
13. Provision of Technical know-how and ether services

/3.1 Ttis agreed that the party of the SECOND PART shall provi‘de
technical know-how and other services to the Joint Company as per the
agreed terms and conditjons,

LA The pan I Othe SFCOND PAR Ushall exeeute the agreement
ol provision oftechnieal know-how and other services within 30 daysof

the incorporation of'the Joint Company as perthe drafl agreement annexed
as Schedule *D o this agreement,

I Termination

4.1 This agreement may be terminated as follows -

(1) The Party of the FIRST PART may terminate this Agreement by
2iving a Notice of Termination in writing to the other Party if:
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(@) the Technical know-how and other Services Agreement which
is contemplated by the partics to be executed and performed between the
Joint Company and the party of the SECOND PART is terminated duc (o
the default of the party of the SECOND PART under such agreement,

(b) ifthe party of the SECOND PART defaults in the performance
ofanymaterial undertaking under this Agreementand fails to correct such
default to the reasonable satisfaction of the party ol the FIRST PAR'|
within - days alter winttien notice ol such default is provided to
the party of'the SECOND PART.,

(it) The Party of the SECOND PART may terminate this Agreement
by giving a Noticc of Termination in writing to the other party if:

(a) the Technical know-how and other Scrvices Agreement which
is contemplated by the Partiés to be executed and performed between the
Joint Company and Party of the SECOND PART is terminated duc to the
default of the Joint Company under such agreement.

(b) ifthe party of the FIRST PART defaults in the performance of
any material undertaking under this Agreement and fails to correct such
default to the reasonable satisfaction of the party ol the SECOND PART
within — days alter written notice of such default is provided to the
party of the FIRST PART.

(iit) Either Party may terminatc this A greementupon—- -~ days
prior written notice to the other Party ifany basic premisc or term of this
Agreement is breached by the other Party and such other Party shall have
failed to remedy such breach within- - days of'written notiee having
been served on the Party in breach, by the party so wishing to terminate
the Agreement.

Notwithstanding the foregoing, in any such event, the partics shall
endeavour to resolve the differences caused by such breach/defaults and
shall negotiate in good faith (o determine ifthere s amethod o resolve
such differences and correct any breach/defaults so that this Agreement
might continuc without termination.

/4.2 This agrecement may be terminated by either Party in the event,
duce tosstrike, riot, carthquake, storm, firc. explosion. act of God, war,
acts of the Government of India or Government ofthe - - orany
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other cause similar hereto because of which the continued operation of
this Apreement or business activities ofthe joint Company are mterrupted,
prevented or delayed for a period exceeding— ———— months.

/1.3 This Agreement may be terminated by cither Party in the cvent
that the other Party becomes insolvent or has a Receiver appointed over
its assets or execution or distress is levied upon all or substantially all its
assets oris ordered to be wound up (exeept that where any such event is
only for the purpose of amalgamation with another or reconstruction and
the resultant company is acceptable to the Party desiring termination as a
shareholder of Joint Company which acceptance will not be unreasonably
withheld).

/4.4 This Agreement may be terminated by cither Party in the event
that there is a deadlock between the Partics with respect to the
Management or operations of the Joi nt Company which deadlock remains
unresolved foraperiodof - . months following written notice
thercof from one Party to the other. In such case this Agreement will
automatically terminate at the end of such———month period.

/4.5 This Agreement may be terminated by either Party in the event
that Joint Company becomes insolvent or gocs into liquidation oris ordered
to be wound up or has a Receiver appointed over or exccution or distress
is levied upon all or substantially all of its assets.

15. Effect of Termination

Lo 1 this Agreement is terminated pursuantto clause 14.1 then
unless otherwise agreed, the Party terminating this Agreement shall be
entitled to require the Party in breach to sell its own and its Associate
Companies® sharcholding in the Joint Company to the public at large by a
public offer thereof,

13.2111is Agreement is terminated pursuant to clausc 14.2 or 14.4
then unless otherwise agreed, the Zarty terminating this Agreement shall
be entitled to sell its own and its Associate Companics’ sharcholding in
the Joint Company to the public atlarge by a public offer thercof,

/5.3 this Agreement is terminated pursuantto clause 14.3 then the
Party terminating, this Avrcement shall be entitled o require the Party in
default o seil its own and its Associate Companics’ sharcholding in the
Joint Company at the option of’the terminating Party.
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(a)tothe lerminating party or its Assc crate Companics on the terms
and conditions as set forth in clause 1] hereols or

() to the public at large by a Public offer.
Lo, Arburanon and Applicable 1ay

16,1 This agreement shall be governed by and construcd in
accordance with the Laws of India.
16.2 Any disputc arising out or in connection with this agreemen,
“including any question regarding its existence, shall be referred (o and
finally resolved by arbitration under (he Rules of the London Court o
Intemational Arbitration, which Rules arc deemed to be incomorated by
reference into this clause. The tribunal shall consist of three arbitrators,
onc ol whom shall be nominated by cach party and the third 1o be appointed
by the London Court of International Arbitration. The arbitration shal]
take place and the Languiagre o the subitration shall he
English. The partics shall abide by and perform any award rendered by
the arbitrators and a judgement may be cntered upon the award in any
court having jurisdiction.

17. Force Majeure

17.1fthe performance of this Agreementorofany obligation of
cither party is prevented, restricted or interfered with by reasons of firc,
explosion, strike, casualty or accident. cpidemic, cyclone, carthquake,
flood. or war, revolution, or requirement ol any government or any sub-
division, authority or representative ofany such government: or any other
act whaisoever, whether similar or dissimilar to those enumerated, beyond
the reasonable control ofany or both of the partics hereto; the party so
affected, upon giving prompt notice to the other party shall be excused
from such performance to the extent of' such prevention, restriction or
interference for the period it persists provided that the party so affected
shall usc ts best cfTorts to avoid or remove such causcs ol non-performance,
if possible, and shall continuc performance hercunder with the utmost
dispatch whenever such causes arc removed.

7.2 If the force majeure persists for a continuous period of

months or more, the partics shall meet and decide about the future course
ofaction.
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18 Notice -

/8.1 Unless another form of notice is specified for a specific purpose
ungder this Agreement, notices required or permitted by this Agreement
shall be sufficiently given ifmailed by registered or certified air mail or
postage prepaid and directed by one party to the other party at the
respective addresses of business. Fither Party may change the address at
whichnoticeis to be received by duly notifving the other Party.

19. Miscellaneous Matters

191 Non-Ageney: Nothing in this Agreement shall be construed to
constitute the Joint Company as an agentolany party for any purpose.

19.2 Entire Agreement - This agreement constitutes the entire
Agreement between the Parties and supersedes any and all prior
agreements and understandings, whether written or oral, between the
Partics with respect to the subject matter hereof and no agreement or
understanding varying, orextending this Agreement shall be binding onany
party unless made in writing and signed by a duly authorized officer or
representative of cach Party, which Writing must contain an express
reference to this Agreement. ‘

19.3 Assignment : This Agreement and the oblj gations expressed

hercinshall not be assigned by cither Party except with the prior written

consent of the other Party. Notwithstanding the foregoing, any successor
ininterest to cither Party shall be liable to the other Party for the full and
proper performance of this Agreement. In the cvent of any permitted
assignment, the Party making the assignment shall continue to be bound
jointly and severally with the assignee for the proper performance ofthe
oblications ol this Agreement.

194 English language : Al correspondence and technical
documentation between the partics shall be in the English language.

19.5 Continuation of Performance : The partics shall continue
performance of their respective obligations herein contained,
notwithstanding any arbitration proceeding unless such obligations itselfis
the subject matter of such arbitration. ]

19.6 No Waiver : Failure of cither party hereto to exercise any right

hereunder or to claim for fulfillment olany term hereofwill not relieve,”
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exemptor affectinany manner. the rights of the other party including the
right to demand at any time strict and complete fulfillment ol any or all
provisions of this Agrccment.

"' 19.7 List of Schedule : The following schedules to the Agreement
form anintegral part of the agrecment ;

Schedule ‘A’ —-- Cost of Project and Mcans of Financing
Schedule *B™ -— Time schedule for Payment of Capital
Schedule *C? Draft Agreement for provision of T'echnical

Know-how and other scivices.

IN WITNESS WHEREOE, THIE PARTIES have caused this
Agreement to be executed by their duly authorised representatives in the
presence of®

PARTY OF THE PARTY OF THE

FIRSTPART SECOND PART
3—Technical Collaboration Agreement

This Agreement is made on this— — -~ —-day of ——- - by and
between - - - acorporation organised and existing under the law of
and having its principal place of business at-——— (hercinafter referred to
as ‘SELLER” which expression shall unless excluded by or repugnant to
the context or meaning thercot include its suceessors and permitted
assigns)of the ONE PART and -- - —a company incorporated and
existing under the Companics Act, 1956 and having its registered office

excluded by or repugnant to the context or meaning thereof shall include
its successors and permitted assiyns) of the OTHER PART.
WHLEREAS the SELLER has represented that it is the owner of and
possesses technical know-how data, formulac, information, knowledge,
experience and skill, necessary and required for manufacture of
---and also possesscs technical know-how, information, data, skills and
expertise mrespect of'erection and commissioning of plants for the aforesaid
product. .
AND WHEREAS the BUYER desires to obtain and the SELLER
has agreed to provide to the BUY ER various services in India for erection
and commissioning olequipment and plant for the manufacture of
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NOW T} IEREFORE the parties herceto, in consideration of the
premises set forth hereinabove and of the mutual covenants and undertaking
set forth hereinafler, hereby agree as follows:

1. Definitions

Inthis Agreement the following expressions shall, unless repugnant
to the context thereof, have the meaning as respectively assigned to each
ofthem hereunder:

L0 Agreement shall mean this Technical Collaboration Agreement
including all Annexures hereto and all subsequent amendments hereto made
specifically in writing by the authorised representatives of the parties in
accordance with the provisions contained herein,

1.2 Process shall mean the process developed and owned by the
SELLER for producing the PRODUCT and as bricfly described in
Annexure 1 to the AGREEMENT.,

1.3 Prodluct shall mean the product of the quality and type as specified
i Annexure-2 to the AGREEMENT produced according to the
PROCESS.

LA Plant shall mean the plant to be set up at in India in
accordance with the KNOW-110W for the production of the PRODUCT
adopting the PROCESS and having the rated,capacity as stipulated in
Annexure 3 to the AGREEMENT,

1.5 Sire shall mean the site in the State of - India at
which the PLANT is to be located,

1.6 Technical Documentation shall mean the basic technical
documentation designs and drawings in respect of the PROCESS and
KNOW -110W including data, information and process cengineering.

1.7 Knove-Iow shall mean all formulae, processes, process
deseription, process harameters and all techniea] know-how, data,
mlormation, isic de hivsic enginee e, product and raw material
specifications, cquiprnent spectfication for the PLANT, quality control and
mspection procedures of the PRODUCT and raw materials, preliminary
Lvout study contained in the " TECHNICALL DOCUMENTATION" and
all accumulated knowledge, experience and skillowned or possessed by
the SELT R .'|n(|\\‘hclhu'p:nclllul/p;llcnl:lhlcm'nnl.
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1.8 Indian Engincering Consultant shall mean the Indian consultant
and/or contractor (o be appointed by the BUYER, acceptable to the
SELLER, or the BUYER itsclf for inter alia, carrying out the detail design
and engincering of the PLANT, assistance in procurcment ol the
INDIGENOUS EQUIPMENT and construction and crection/ supervision
ofthc PLANT.

1.9 Date of Commissioning shall mean the date on which the raw
materials have been fed into the PLANT and the first production of the
PRODUCT has been commenced.

1.10 Daie of Start-up shall mean the date on which, after the DA
OF COMMISSIONING, al lcast — — . tonnes of the
PRODUCT have been produced in the PLANT.

111 Date of Acceptance shall mean the date on which the SELLER
has successfully proved or is deemed to have proved the performance
guarantees as sct oul in Annexure 2, 3 and 7 (o the AGREEMENT in
accordance with the provisions of thc AGREEMENT and whercupon the
PLANT has been acceepted by the BUYER and a certificate of PLANT
acceptance to this effect has been signed by the BUYER to the SELLER.

1.12 Net sale price means the price realised from the sale of the
product nctorexcise duty and sales tay.

1.13 Effective Date shall mean the date on which this agreement
shall come into force and cffect in accordance witl the provisions of clause
11 hereof.

.14 Month, Quarter, year shall have reference to the Roman
calendar,
2. Scope of the Agreement

THE AGREEMENT covers, inter alia, the supply ol the
TECHNICAL DOCUM ENTATION, provision of KNOW-1TOW and
services including provision of S| LER s technicians, training of 31UV PR

personnel and the grant ol heence by the SELLER for the use thereol by

the BUYER as provided herein.
3. Seller’s Obligations

3.1 The SELLER shall provide to the BUYER the TECHNICAL
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DOCUMENTATION contaming, basic designs, drawings and informations
morespect ol PROCESS and KNOW-TTOW and  the sime shall be
delivered at -oratsuch other place outside India as may be mutually
agreed by and between both the Parties hereto. The SELLER shall also
provide to the BUYER complete know-how and other services including
training of BUYTERs personnel. The TECHNICAL DOCUMENTATION
and KNOW-TTOW shall be correet and complete in all respect and shall
be such as shall enable the INDIAN ENGINEERING CONSULTANT
for performing design, engineering, erection, commissioning, operation,
maintenance of the plant and shall enable the BUYER to erect, commission,
start-up, operate and maintain the PLANT and to produce thereat the
PRODUCT of'the quality and quantity, with the consumption of raw
materials and utilities as specified herein.,

3.2 The SELLER shall deliver the TECHNICAL
DOCUMENTATION to the BUYER within__ from the
cffective date. On receipt of the TECHNICAL DOCUMENTATION,
the BUYER shall issue to the SELLER a receipt thereof. The issue of
such receiptby the BUYER to the SELLER shall not however relieve in
any manner the SELLER ofits obligations of correctness and completeness,
and its obligations hereunder, and the SELLER shall, up to the DATE OF
ACCEPTANCE, at its cost remove and/or rectify all deficiencies and/or
defects therein promptly notwithstanding anything to the contrary contained
herein,

3.3 The SELLER shall provide to the BUY LR the lollowing technical
assistance and services by deputing SELLER’S TECHNICIANS to India
for:

(i) Review and checking ofall detail design and engineering including
all drawings for compliance with the KNOW-HOW to be performed by
the INDIAN ENGINEERING CONSULTANT.

(i) Review and checking of specifications for compliance with the
KNOW-HOW ol all bought out equipment other than the FOREIGN
EQUIPMENT as approved by the SELLER.

(iii) Provide crection supervision services for the equipment.

(1) Supervision ol commissioning and start-up of'the PLANT.
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(v) Allother scrvices clsewhere provided herein.

3.4 The performance suaraniees hereanderofihe SET T 1R shall be
provided by the Scller through performance guarantee test run(s) in
‘accordance with the provisions herein contained.

3.5 The TECHNICAL DOCUMENTATION to be provided
hereunder by the SELLER shall be supplicd to the BUYER outside Indiy
in 2 (two only) reproducible copies and 6(six only) bluc prints and in
English languagc.

3.6 The TECHNICAL DOCUMENTATION shall be in metric
systcm.,

3.7 The SELLER shall provide and make available to the BUYER
after receipt of duc notice, whenever required by the BUYER, competent
and qualificd technicians/specialists (herein relerred o as S ELLER s
TECHNIC‘I/\NS") msulficient number for the purposc ol supply of’
technical supervision scrvices 1o (he BUYER and/or the INDIAN
ENGINEERING CONSULTANT and/or its sub-contractor(s) in the
performance of the detail engineering, crection, commissioning, start-up
and operation of the PLANT and also supcrvision of performance
guarantee (est run(s), subject to the provisions ol clausce 7.3 hereol

3.8 The SELLER shall, in addition to the aforesaid, as and when
requricd by the BUYLR, depute such number of SELLER'S
TECHNICIANS as may be required by the BUY LR from timce to time
during the tenm Oof AGREEMENT, subjectto the provisions of clause 7.3
hereolf.

3.9 The SELLER shall not at anytime withdraw any of SELLER’s
TECHNICIANS deputed to the BUYER without the prior written conseit
of the BUYER which shall not be withheld unrcasonably. Ifhowever the
BUYER is inarrcars with any payment by more than - - - - .. days, the
SELLER shall be entitled 1o withdraw any and/or all of SELLIR s
TECHNICIANS without any lurther notice.

3.10 SELLER agrees that neither SELLER nor their Technicians
shall make any claim against BUYLER for any loss and/or damage (o
SELLER’S property or person caused duc to their own negligence.
However, SELLER shall be liable forany loss or damage hat may e
sullered by the person or property ol BUY LR or third partics duc (o the

negligencc of SELLER'S TECHNICIANS in the exeeution of their dutics,
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SO tulilhng s obhigations hercander, the SELLER shall abide by
allapplicable code, rules. regulations, directions, notilications, cle.., in force
m the State off Indiaas made known to the SELLER by the
BUYER inwriting. In the event ofany change(s) in such codes, laws and/
orregulations, cle,atter the EFFECTIVE DATE which neeessarily require
changes and/or modification in the TECHNICAL DOCUMENTATION
the SELLER shall make all necessary changes and/or modifications therein,
subject to the provisions sctout in clause 3.12 herein below.

12 T the event the SELLER has to make any change and/or
modifications relating to the TECHNICAT DOCUMENTATION or
KNOW-HOW orany ofits obligations under this agreement by rcason
ofany change inapphcable codes, laws and regulations or if the BUYER
requires any modifications which do not affect the performance guarantec
given herem and also do not require any additional cost to be incurred by
the SELLER thereunder and also is practically possible for the SELLER
SELLER shall carry out the same within a reasonable time.

’

However ifsuchchanges ormadifications require adjustment in the
consideration payable hercto, the SELLER shall submit in writing to the
BUYER an estimate of the adjustments in consideration and in time
schedule. I such estimates are agreed Lo, the partics shall enter into a
supplementary agreement and only after such agreement has been entered
into and approved by the concerned Indian authoritics including Rescrve
Bank ol India, if required, the SELLER shall carry out such modifications.

313 SELLER undertakes to perpetually supply or arrange to supply
atiternational prices all proprictary raw materials, consumables and
components to successtully manufacture the PRODUCT,

4. Traming of Buver's Personnel and Technical Services

4.1 Priorto the Date of Commissioning, SELLER shall upon writtcn
requestreceived from the BUYER arrange to impart training to BUYLR’s
personnelin the manufacture of product and in the inspegtion, opcration
and maintenance of the plantand the manufacture, mspection and quality
contrololfthe products at SELLERTS plants or at the plant of one of its
associate companies. The timing of such training visits of BUYER'S
personneland the number of BUYER'S personnel involved in cach such
training visit shall be mutually agreed to by the partics hereto and will be
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limited to manmonths. Al salarics and iving and travelling
exponses noarrd by such BUY RS personnel shall be bome by BUY | -
Such training will be mparted i Fnglish,

4.2 The personnel sent by BUY ER shall be permitted to take notes
ormake sketches in connection with the mformation given 1o them and
BUYER shall ensure that their personnel treat such information and notes
asstrictly confidential and shall notdisclose such information to third partics
exeeptas provided hereunder '

4.3 SELLER shall, as partolthe training of 131 IWER's personnel
explain the technical documentation, drawings. writings and specification
relating to Technical Documentation and Know-how including operation
and maintenance manuals to BUY R ' personneland shall impart to them
know-how and experience associated with the production of products
which is not covered by such technical documentation, drawings, writings
and specifications and shall givetheman Opportunity to acquaint themselves
with the teehniques relating to the production Ol PRODUCT:. This training
will be imparted by qualified and English speaking personnel Of SELLER.

4.4 Atany/all times during (he term of this agreement, SELTER
shall, upon written request from BUYER, arrange to provide to the
technical persotinel of BUY ER at its Plant oratthe Plantofits associate
companies, as per agreed schedule for periods not exceeding in the
aggregate-—-——————man months per year to study the maintenance and
operation of machinery and cquipment comprised in the plant as also of
process and techniques in the TECHNICATL 150 TIMENTATION for
the production of the PRODUC | »any change orimprovement therein
used by or known to the SELLER within the scope ol this agreement and
toconferwith SELLIEER any problems arising out o BUYER s Tathnical
operation and/or practice of Technical Documentation within the scope of
this Agreement and to provide advice, clari fication and/or additiong
information sought by such personnel from SELLER. All salaries of such
BUYER’s personnel and their boarding, lodging, ravelling and other
expenses shall be borne by BUY R,

N

4.5 BUYER s personncl shall be subject to SELLER's company
regulations at Seller’s factory and shall be subjectto their laws and customs
and shall follow the same ot all tnes during then stay it SR s plant.
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/.6 SELLER shall familarisc BUYER s technicians at SELLER’s
plantat with the design and engineering as used in the plant as
contained in TECHNICAL DOCUMENTATION to cnable them to
undertake eventual mdependent performance of the plant,

4.7 The tentative details of training to be provided to BUYER'S
personnel indifferent arcas is as per Annexure 4.

S Grant of Licence

3./ The SELLER hereby grants to the BUYER a non-cxclusive
torexclusive) right and licence to manufacture the PRODUCT in the
PLANT with the KNOW-HOW including the PROCESS in India and to
sclland market the PRODUCT worldwide cxcept to the countrics as
mentioned in Anpexure-5. ‘

5.2 The SELLER has option to convert the exclusive licence as
stipulated inclause 5.1 hercinabove o a non-exclusive rightifthc BUYER
ceases commercial production any time for a continous period of-————-
months afler —ycar from the datc of START UP.

3.3 The BUYER shall notwithstanding anything to the contrary
contained herein be entitled to and shall have the right to usc and practice
the KNOW-HOW and to manufacture therewith the PRODUCT inthe

PLANT after the expiry of the term of the AGREEMENT or its earlicr
termination duc to the default of the SELLER without any further payments

3.4 The SELLER hereby grants to the BUYER a non-cxclusive
right and licence under all its applicable patents, ifany, for the respecetive
lives ol such patents to the extent applicable to the KNOW-HOW including
the PROCESS and the TECHNICAL DOCUMENTATION for the
production of the PRODUCT in India and grants to the BUYER the right
to market the PRODUCT worldwide (with the exception of the countrics
as mentioned in Annexure-5) notwithstanding the expiry of the term of the
AGREEMENT or its carlier termination duc (o the defaultofthe SELLER
and all the payments due and payablc hercunder shall constitute full
compensation therefor,

5.5 The BUYER shall be entitled to sub-licence thcKNOW-HOW
to any other party in India on terms mutually agreed upon in writing by all
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the parties concerned, mcluding the SELLIR, subjectto any approval of
the Government of India as may be required.

5.6 The SELLER hereby grants to the BUY LR the right to the use
ol label stating, “manufactured in technical collaboration with -
for promoting the PRODI ICT during the term of the AGREEM ENT.

6. Obligations of the Buyer

6.1 The BUYER shall follow in the implementation and practicc of
the TECHNICAL DOCUM ENTATION and KNOW-HOW, the
instructions givenby the SELLER in respect thereof

0.2 The BUYER shall at its cost provide the neeessary raw materials
and utilities as specified in the TECHNICAL DOCUMENTATION. the
qualified local personnel necessary for the erection, commissioning and
START-UP ofthe PLANT for the conducting of the performance guarantee
test run(s) under the supervision and directives of the SELLER. The
SELLER, however, shall supply to the BUYER a written list ofall relevant
requirements for testrun(s) at least - - months priorto the DATFE
O START-UP,

6.3 The BUYER shall procure, obtain and maintain any and all
requisite licences, approvals, permits and/or authorisations at its cost as
arcneeessarily required for the fulfilment of SELIER ' obligations in India.
The SELLER shall provide all such mformation and assistance which may
be required by the BUYER in this regard. Where any application, licence
orauthorisation is required to be made or obtained by the SELLER, he
shall apply for and obtain the same and the BUYER in such a sl{uation
shall render all reasorable assistance to the SE | .ER'in this behalf,

6.4 The BUYER shall give to SELLER s and/or its sub-contractors’
personnel free access to the PLANT.,

6.5 The BUYER shall pay to the SELLER the consideration agreed
to be paid as per clause 7 hereof.

6.6 The BUYER agrees that he or his technicians shall not make
any claim on the SELLER for any loss and/or damage to BUYER g
property or person caused duc to themr own neghgence. However, BUY LR
shall be liable for any loss or damage that may be sutfered by the person
or property of SELLER or any ofits personnel or third partics duc to the
negligence of the BUYER s technicians in the exeeution oftheirdutics.
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Consideration and Payments

7.1 The BUYER shall pay to the SELLER subject to applicable
Indian taxes the following amounts:

(1) a lump sum payment of towards the supply of
TECHNICAL DOCUMENTATION: ‘
(1) o further Tamp s payment of towards the provision of

KNOW-TOW and serviees including training o BUYERs personnel
and grant of licence.

The aforesaid lump sum payments shall be paid in three cqual
nstalments as detailed below: ’

(a) 1/3 within - - days from the date of requisite approval of
the collaboration agreement by the Government of India including Reserve
Bank of India; _

(h) 1/3 within days from the date of transfer of
TECHNICAL DOCUMENTATION:

(¢) 173 within days from the DATE OF START UP.

7.2 During the term ol this Agreement the BUYER also agrees 1o
pay to the SELLER within-—-— —— days of the closc of cach quarter,
beginning - - year after the Effective Date of this Agreement,
regardless of the particular manner of manufacture used by BUYER
(whether with SELLER's technology or not). an amount (“Periodic
payment™) equal to pereentolthe total domestic Net Sale Price
olall products sold or otherwisc transferred by BUYER to any third party
within India during the preceding quarter and -— ——-- pereent of the total
export Net Sale Price of all products cxported or otherwisce transferred
by Buyer to any third party outside India during the preceding quarter.

Buyeragrees to pay a liquidated late payment charge ol
pereent perannum on all Periodic payments that become overdue,

7.3 In addition to above, the BUYER shall pay Rs.-— —pcr
man-monthto the SELLER for the deputation of SELLER’s Technicians
for supervision services as setout inclause 3.7 and 3.8 hereof. The payment
n this regard shall be made by the BUYER 1o the SELLER within——- -
days fron the date of presentation of SELLER s bill. The SELLER shall
raisc the bills on quarterly basis covering the actual man-months served
by its technicians during, the preceding quarter. ’
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7.4 The basic periodic payments and payments for technicians as
provided forin this Agreement shall be made fice olany deductions except
taxes imposed on SELLER under the Taw of India which taxes must be
deducted from the saud payments. In the event of the return o {'eoods to
the BUYER by its custemers of PRODUCT for which aperiodic payment
has been made, the BUYER shall be allowed a credit i the amount of

such periodic payment from the Periodic payment thatnext becomes owing
from BUYER to SELLLER,

The BUYER shall also send to the SELLEER anofficial tax I'L‘.CL'i[)l or
prescribed tax deduction certificate for all taxes required to be withheld
by BUYER on SELLER s behalf: )

7.5 The BUYER agrees to keep atits principal office in India, full,
true and accurate books of account and records, relating to the manufacture,
sale or other disposition of'its PRODUCT in such detail as will enable the
SELLER to ascertain what periodic payments are due. The SELLER
through independent chartered accountants or cquivalent agent, of its own
selection (or employees thereof) as its duly accredited representatives,
shall have access to such records and books during rcasonable business
hours once in each quarter/calendar year' to inspect the same and make
excerpts therefrom for the purpose of veri fying the accuracy of the reports
and payments as required under this A greement. Thesc accountants may
reportto SELLER only the amount of Periodic Payments duc and payable

“and SELLER will neither request nor accept any other information.

7.6 The BUYER agrees to make quarterly reports to Seller in respect
ofall Products for which a Periodic paymentis duc under this Agreement
by virtue of its having been sold or othenwise transforred by BUYER
during the preceding quarter. The said reports shall be in such form as
SELLER may reasonably request and shall set forth at a minimum:

(«) the total of all Net Sales Prices by BUYTR during that quarter;
and

(b) the total number of units sold (sales volume) of Product by Buyer
during said quarter.

The said reports shall be forwarded to Seller not later than the
day following the close of cach quarter.

I One of these is to be deleted.
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S Patent Indemniy

SLThe SELLER hereby warrants that the licence granted hercunder
by the SELLER to the BUYER and the use and practicc by the BUYLR
ol'the KNOW-HOW including the PROCESS and/or the TECHNICAL
DOCUMENTATION supplicd by the SELLER to the BUYER pursuant
hercto, does notinfringe any patent, copyright, registered design or other
industrial property rights olany person in India. In the event that anaction,
suitorproceeding is brought by any person in India against thc BUYER
based on any such infringement, the BUYER shall promptly give written
notice thercof to the SELLER and the SELLER shall defend the said
action forthe BUYER at SELLER s cost. ,

8.2The BUYER shall fully cooperate with the SELLER in the defence
ofany suchinfringenmentaction and shall render all reasonable assistance
to the SELLER in all such proceedings and shall have the right to be
represented inany such proceedings at its cost and cxpensc.

8.3 Without prejudice to the aforesaid, ifat any time any third party
raise any objection, claim or demand on anyaccount whatsoever, in respect
ofthe implementation/further implementation ofthe AGREEMENT, both
the Parties hereto shall, without any delay, on receipt of notice ofany such
objection, claim or demand by any third party, cooperale with cach other
and determine the manner in which the same should be dealt with.

Y. Warranty and Performance Guaraniees

Yo The SELLER warrants that the TECHNICAL
DOCUMENTATION, KNOW HOW and other services shall be
compleie and be such as to cnable the INDIAN ENGINEERING
CONSULTANT to undertake the detail design and engincering so as to
cnable the BUYER to erect, commussion, startup, operate and maintain
the PLANT and to produce thereat the PRODUCT ofthe quality and in
the quantity and with the consumption ol raw materials and utilities as
guaranteed hereunder,

9.2 The SELLER warrants that the PLANT designed, cngineered,
crected. commissioned operated and maintained i accordance with the
KNOW-HOW and TECTINICAL DOC IMENTATION shall producc
the PRODUCT of the quality as provided herein and with the consumption
olfraw materials and utilitics as Lcuaranteed hercunder,
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9.3 The PLANT crected, commussioned, operated and mamtained
in accordance with the KNOW- HOW and TECIHNICAL
DOCUMENTATION shall produce the PRODUCT of the quality as scl
out in Annexure-2 hercto and shall have a capacity as sct out in
Annexure-3 hereto with the consumption of raw materials and utilitics as
specified in Annexure-7 hereto.

9.4 The performance guarantees and warranties given by SELLER
under this Agreement are subject to the following conditions:

(1) The INDIAN ENGINEERING CONSULTANT has performed
the engineering in compliance with the KNOW- HHOW and TECTINICAL,
DOCUMENTATION.

(ii) The PLANT is erected, operated and maintained in accordance
with the KNOW - HOW and TECHNICAL DOCUMENTATION.

(iii) The raw materials, auxillary materials and utilitics used for the
production of the PRODUCT at the PLANT are as per the specifications
assetoutin Annexure - 0 hereto and such raw materials. auxthary matenials
arcavailable continously in sufficient quantitics and in due time.

(iv) The recommended number of qualified and trained pcrsom‘ihcl of
the BUYER are operating the PLANT.

(v) The PLANT has been erected and commissioned under the
supervision of SELLERs TECHNICIANS in accordance with the
provisions herein contained and ninimum man months technical
supervision services thercof have been rendered by the SELLER.

9.5 Aftertheerection of the PLANT it shall be commissioned by
the BUYER under the direction and supervision of SELLERs
TECHNICIANS. The BUYER shall operate the PLANT and at all times
hold the full management responsibility for its operation and the execution
Of SELLERs written directives given pursuant hereto.,

9.6 Afterthe DATE OF COMMISSIONING the PLANT shall be
started up by the BUYER under SELLER s supervision.

9.7 Once the PLANT reaches stable operating conditions as indicated
by a continuous run ol not less than davemeachiovimge o
of -percent ol the designed capacity producing the PRODUCT
both the Parties hereto shall agree upon the date ofcommencement of the
performance test run for proving the performance cuarantees given
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hereunder by the SELTER  and o agreementisteached as aloresaid,
the performance test run shall be held within ten days alter the PLANT
has run pereentofdesign capacity producing the PRODUICT
foramimimuan period of seven days as sctout hereinabove, '

9.8 The detailed procedure for the performance test run shall be
aprecd mowriting by both the Partics hereto well in advance of the
commencementthercof. Both the Partics hereto agree that the average
figures arrived at for various guarantee figures over the period of the
performance testrun shall be taken as the basis for determining whether
the performance guarantees are met or not. '

9.9 The performance test run for proving the performance guarantecs
hereunder shall be off conseeutive days duration. During the
performance testrun the plant shall be opcrated by BUYER’s personnel
under the supervision of SELLER s TECHNICIA NS in accordance with
SELLER's written operating instructions. Any and all results and/or data
during the performance test run shall be jointly compiled by both the Partics
hercto and initialled by thenr authorised representatives.

.10 1T the results of the said performance test run show that the
perlormance specifications as sct out in Annexurcs - 2.3 and 7 hereto are
met, the BUYER shall sign a certificate of plantaceeptance within

days from the date onwhich the performance test run was completed
and the SELLER shall thercupon be deemed to have (ulfilled its performance
cuarantee obhigations hereunder. The date on which this certificate has
been signed by the BUYER shall be deemed as the DATE OF
ACCEPTANCE.

9.11 Incascof performance guarantee test being unsuccessful, the
parties shall examine the cause of the failure jointly and the party being,
tesponsible for the cause shall take neeessary action quickly.

9.1 11 within a period of - months from the date of
commissioning of the plant the pertormance test could not be held under
this agreement for reasons attributable (o BUYER and guarantees and
warranties could not be proved for reasons not attributable to SELLER
despite SELLER s best efforts, SELLER will be deemed to have fultilled
its obhigation in regard to the performance guarantee provided.

9.13 If the performance guarantees and warrantics could not be
proved under the performance test held pursuant toathis Agreement



328 FORPIGN oy ABORATION

Within—-— — —months of the date of commissioning of the Plant ducto
rcasons attributable to SELLLER or if performance test could not be held
or completed within——months of the commissioning of the Plant for.
reasons substantially attributable 1o SELLER, SELLER shall be lqinhlc for
losses and/or damages that may be suffered or incurred by BUY'ER and
SELLER hereby agrees to ndemnify and to keep indenmified BUYER i
respectof'the said losses and/or damages. '
The liquidated damagesshallbe— —

9.14 Neither party shall be liable to the other for any indircet or
consequential loss or damayre.

10. Improvements. Other Technical Assistance and Training

10.1 The SELLER shall provide and disclosc to the BUYER frecof
charge during the term of the AGREEMENT any and all improvements
and/or innovations and/or developments and/or madifications to (he
TECHNICAL DOCUMENTATION and KNOW-HOW including the
PROCESS and PRODUCTS and the BUYER shall be entitled to use
and practise the same at the PLANT without being required to pay any
sum whatsoever to the SELLER for the same.

/0.2 During the term of the AGR EEMENT the SELLLER shall accept
BUYER s technical personnel forthe exchange afviews frec of charpe
regarding operation and maintenance ofthe PLANT atits existing plants
at—-— Thetiming, the number of persons to he delegated by the BUYER
and the duration of such visit(s) shall be mutually agreed by and between
both the partics hereto, Any and all cost of such visit(s) including any and
all expenses related 1o travelling, insurance, sustenance, ete . of said
personnel shall be borne by the BUY LR,

10.3 The SELLER agrees to provide to the BUYER all possible
assistance, if'so required by the BUYER, for the development of the market
for the PRODUCT:. The assistance could be inany form including the
training ofan agrecd number of BUYERs sales personnel at its existing
plantat <supply ofany information, such o quiality specifications,
testing methods relevint to the applications of the PRODUCT, ete. THI:
SELLER shall also provide to the BUYER any information available in
respectof the end use of the PRODUCT . The terms and conditions [or

- v
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visit(s) in connection with such assistance shall be agreed upon between

both the parties herceto from casc to case in due time.

104 T the event ol the BUYER bemg desirous of sclting up a
rescarch and development laboratory for the PROCESS and the
PRODUCT as sct outin the AGREEMENT, the SELLER shall providc
to the BUYER all necessary assistance for sctting up and opcration of a
rescarch laboratory. The assistance as set out hereinabovg shall be such
asto provide information on the selection of equipment for such laboratory,
o permuit BUY ER s representatives to visit the SELLER s cxisting rescarch
and development laboratory for a mutually agreed number of man-days
on such terms as may be decided mutually between hoth the partics.

Il Commencement of Agreement

111 This Agrecmient shall come into foree and effect on the last day
ol happening of all of the following cvents:

@) The Agreementis signed and exceuted by the parties hereto.

b) The Government of India has taken this Agreement on record.

¢) The Agreementis approved by the Government of— - — -

12, Term and Termination

121 The AGREEMENT shall come into force and effect from the
EFFECTIVE DATE and shall remain in full foree and cffect for a period
of years from the Effective Date.

[.2.2A party hercto may terminate tis Agreement in the event of':

«) ‘Theother party committing a substantial breach of this Agreement
and failing to rectify the same within - ~——daysofthcreceipt ofa
written notice in this regard from it ;-or

h) 1acreditor takes possession ol or a Receiver is appointed on
the whole or a substantial part of the undertaking or asscts of the other
party; or

¢ Ifthe other party becomes insolvent or is taken into liquidation or
an cffective resolution for its winding up is passed by its sharcholders: or

d) The sale of the whole or substantial part of the undertaking of the
other party forany reason whatsocver
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15.7 Failure olany party any e o require perlormance by the
other party of any obligations hereunder shall not affeet the right of such
Party to require performance ofl'that obligation and any failure by any
' party tonotify or to take any action in respectofany breach ofany provision
ofthe AGREEMENT shall not be construed as a waiver thercoforof any
continuing or succeeding breach of such provision or a waiver ofany right
underthc AGREEMENT.
15.8.1 The BUYER shall keep seeret and confidential the KNOW-
HOW and the TECHNICA] DOCUMENTATION and shall not disclose

the same to any third party without the prior consent in writing of the
SELLER.

This seerecy clause shall continue in foree until any and all of the
KNOW-HOW. and the TECHNICAL DOCUMENTATION have
become part of the public domain

15.8.2 The secreey undertaking as per clause 15.8.1 hercof.
however, shall not be applicable and the BUY ER shall be under no
obligation of secrecy hereunder in respect ofany information or knowledyre,
if' such information or knowledge:

— wasinlaw(ful posscssion of the BUYER orits contractors or

vendors of cquipment prior to the disclosure thereaf by the
SELLER and has not been obtained by it/them either directly
orindirectly from the SELLER; or

is, aller disclosure by the SELLER, law fully disclosed to the
BUYER or its contractors or vendors of equipment by any
third party having no obligations of'seerecy 1o the SELLER; or

— hasentered before or afier the conclusion of the AGREEMENT

into the public domain not through any act or omission ol the
BUYER orits contractors or vendors ol equipment.

15.8.3 Disclosure ofany part of the KNOW-11OW and/or the
TECHNICAL DOCUMENTATION to the authority concerned of Indiz
orunder appropriatc agreements of seereey to BUYER s enginecering
consultants or contractors orvendors OFC(]uipmcm orto persons cengaged
in the erection or commissioning or start up or operation or maintenanee
of the PLANT shall not be construed as a breach of the seerecy
undertaking contained in clause 15.8 | hercol,
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Court of Arbitration in accordance with the said Rules. The venue of
Atbitration shall be SAlbwrbitration proceedings shall be in the
Enghsh language. Judgmentupon the award rendered in such arbitration
may be entered inany court having jurisdiction in India or- ——— .

143 Any arbitration award made in such arbitration proceeding shall
be final and binding on both the partics hereto and shall be cnforccable in
any eourt having jurisdiction over the matter,

14.4 During the course ol arbitration proceedings oth the partics
hereto shall continue to exccute their respective obligations hercunder,
exceptthe obligations in respect of such matter(s) as is/arc referred to
arbitration., ‘

105 The cost of abitration shall be borne by the party(ics) as
determined in the award.

13. Miscellancous

[5.1 The TECHNICAL DOCUMENTATION shall be in metric
system and English language and any and all documents and/or
correspondence under the AGREEMENT shall be in English.

15.2The BUYER shall secure and/or assist the SELLER in sceuring
any andall permissions as may be required in India for the performance of
SELLER'S TECHNICIANS.

15.3 Ncither party shall be entitled to transfer or assign its obligations
hercunder without the prior consent in writing of'the other party.

134 Any and all amendments andvor supplements and/or alterations
o the AGREEMENT shall be in written form and shall be clfectual, if
signed by the authorised representatives o both the partics hereto.

13.5 Any and all notices or communications with reference Lo the
AGREEMENT shall be made by regustered mail and shall be direeted by
one party to the other party at the respective address ol busincss.

Either Party v, by a written notice 1o the other party, change the
address for the purpesc ol notices hercunder.,

13.6 The headings and numbers of the clauses hereofand Annexures
hereto are for the sake of convenienee onlyand shall notbe construed or
mterpreted as atfecting the contents or context or meaning of the provisions
hereol
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15.7 Failure ol any party atany time to require performance by the
other party of any obligations hereunder shall notaffeet the nghtof'such
Party to require performance of that obligation and any failure by any
party to notify or to take any action in respectofany breach of any provision
ofthe AGREEMENT shall not be construed as a waiver thereofor ofany
continuing or succeeding breach of such provision or a waiver of any right
underthc AGREEMENT.
1581 "The BUY LR shall Keep seeretand confidential the KNOW-
HOW and the TECHNICAL DOCUMENTATION and shall not disclose
the same to any third party without the prior consent in writing of the

SELLER.

This secrecy clause shall continue in force until any and allofthe
KNOW-HOW and the TECHNICAL DOCUMENTATION have

become part of the public domain.

15.8.2 The secrecy undertaking as per clause 15.8. 1 hereof,
however, shall not be applicable and the BUYER shall be under no
obligation of secrecy hereunder in respect ofany information or knowledge,
if such information or knowledge:

—= wasinlawlul posscssion of the BU YER orits contractors or

vendors of equipment prior to the disclosure thereof by the
SELLER and has not been obtained by it/them either directly
or indirectly from the SELLER;or

s, afler disclosure by the SELI LR Tawfully disclosed to the

BUYER or its contractors or vendors o Fequipment by any
third party having no obligations of'secrecy to the SELL ER: or

— hasentered before orafler the conclusionof the AGREEMENT

into the public domain not through any act or omission of the
BUYER orits contractors or vendors ol equipment.

15.8.3 Disclosure of any part of the KNOW [1OW and/or the
TECHNICAL DOCUMENTATION to the authority concerned of India
orunder appropriate acrcements of scercey to BUYER g engineering
consultants or contractors or vendors o fequipment orto persons engaged
in the erection or commissioning or start up or operation or maintenance
of the PLANT shall not be construed as breach of the seereey
undertaking contained in clause 15.8.1 hereol:
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15.8.4 Inthe eventolthe BUY ER being obliged to provide access
to the personnel of the indigenous rescarch and development institution or
organisation identified by any statutory authority for the purposc of
examining the technology absorption or adaptation or improvement plans,
the SELLER shall not have any objection to providing such access to the
personnel ol such mstutution or organisation to the PLANT or laboratory
of'the BUYLR. Any disclosure of data to such personnel shall not constitute
breach of seerecy.

15.9 1Tany of the terms or provisions of the AGREEMENT is or -
becomes void or inclleetive, the effectiveness of all other terms and
provisions of the AGREEMENT shall not be affected and both the Partics
hereto shall use their best efforts to replace any such incftective or void
terms or provisions by cffective terms or provisions producing the same
or cquivalent cffects as the effect of the void or ineffective terms or
provisions.

1510 The AGREEMENT provides for any and all liabilitics and/or
obligations o both the Partics hereto and no obligatiéh dhd/or liability
other than those expressly stipulated in the AGREEMENT shall be assumed
by cither party.

517 The AGREEMENT shall be made in duplicate and both the
copies shall be deemed to be originals, one cach of which shall be retained
by cach Party to the AGRFFMENT,

16. List of Annexures

16.1 The following Annexures o the AGREEMENT are an integral
partofthc AGREEMENT.
Annexure T Bricldeseription of the PROCIESS
Annexure 2 Quality and type of the PRODUCT
Annexure 3 Capacity of the Plant

to

Anncxure 4 Details of training to be provided by the
SELLER 0 BUYER's personnl.

Annexure 5 List of countrics where Export is not
permitted to the BUYER.

Annexurc 6 Specification of the Raw Materials and the
the Utilitics.

Annexure 7 Material Consumption Data
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IN WITNESS WHEREOF, both the Parties hereto have duly
exeeuted the AGREEMENT on the day and in year firstabove writen -

4—Supplement to Technical ¢ ‘ollaboration Agreement

THIS SUPPLEMENTA] AGREEMENT is made this. - -day
Of-———by ahd between dcorporation organised and CXisting
under the laws of - gn( having its principal place ofbusiness at— .
(hereinafter referred (o s “SELLER™ (which expression shall unless
excluded by or repugnant to the context or meaning thercof include jis
sucecessors and permitted assigns) of the ONF PARTand- - - a
company incorporated and existing under the Jaws of India and havin ¢its
Registered office at—- . India (hereinafier referred to as “BUYER™
which expression unless excluded by or repugnant to the context ox'ﬁﬁczming
thercofshall include jis successors) ofthe OTHER PART

WHEREAS BUYTER and SELLLER have entered into an agreement
dated — to provide to BUYER various services abroad for imparting
TECHNICAL DOCUMENTATION and various services in India for
erection and commissioning of cquipments and plant for manufacture
of-——u:

AND WHEREAS in consideration of SELLER providing
TECHNICAL DOCUMENTATION and KNOW-HOW, the BUYER

has agreed to pay alumpsumof(Rs, - inclusive ofapplicable Indian
taxes payable in three instalments as provided in Clause ofthe

Technical Collaboration Agreement dated :

AND WHEREAS 1he BUYER hag Proposcdand SELLER ).,
aceepted that clause - ofthe said Technical ¢ ‘ollaboration Agreement
should be amended to provide for revised amount olinstalment payments,

NOW therefore it i mutually agreed between the parties that ¢lause
—- ofthe said Technical Collaboration Agreement dated IS
substituted by the R)Howing new clauses to read s under:

1.

KL I ~ S DS T )
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The provisions of this Agreement are supplemental to and not
derogative of Technical C ollaboration Agreement and to the extentofany
mconsistency between the provisions of this agreement and the said
agreement. this agreement shall prevail, Save and except as aforesaid the
provisions of the Technical Collaboration Agreement shall remain in ful]
force and c¢ffeet and continue to be binding on the partics.

IN WITNESS WHEREOF the partics hereto have put their hands
hereunto on the————day of— -and year first above written.

'




FRANCHISE

Preliminary Note

In the words of Honble My Justice S.p. Bharucha (Judye Supreme Court
of India) in lus Foreword to Abell and Sen's FRANCHISING IN INDIA ( Fantern
Law House, 1998) | “Franchisimg, o putatrather broadly, s the permission
given by the proprictor of a brand name to another to manufacture and sell the
product. or provide the service. in his particular arca, utilising the brand name
and the proprictors’ designs, know-how and expertise, while strictly complying
-with the proprictors® standards as 1o (he quality of the product or service and
incidental matters that ¢nsures that the reputation of the product or service 1
not diminished.”

Franchising helps big corporations 1o expand their business and
popularise their brand names without risking large sums of moncy by way of
divectinvestment. The local dealer who acts as a franchisee 1s able 1o operate
at a lesser cost and utihise s local market knowledge while getting the
advantage of financial and technical know-how lent by the franchisor and the
goad-will attached 1o the brand name ol the Tatter

I'he Furopean ¢ O Comnission m s study (1978) has wdentlied
five different types of franchise. namely

(1) manufacturer and wholesaler:

(2) manufacturer and retailer;

(3) wholesaler and retailer;

(4) service industry and retailer;

(5) undertaking in the same distributive group (the voluntary cham group).

The Commission has also classified franchiscs as industrial distribution
and service franchises.

Among the well known foreign brands which have developed franchises
i India are McDonald's (burgers), K.F.C,, (fried chicken), Pepsiand Coke, We
also have well known Indian franchises such ay Shahnay Beauty parlou,,
Titan Watches, Fanishq Jew cliery, Fata/Maruti Service Statons, and Vimal
Raymond/Bombay Dyemg Showrooms (textiles).

Here we are giving a specimen of the more common form ol franchising,

namely, a unit franchise, meanimg the right to operate one unit or outlet ol the
franchised busincss:



PRECEDENTS
I—Franchise Agreement to Operate an Outlet

THIS AGREEMENT is made on - ___ between AB etc.,
—————(hereinafter called “the Franchisor”) of the one partand CD
{8 (hereimafier called “the Franchisce™) of the other part,

WHEREAS the Franchisor is the owner ofand possesses the data,
formulae, information, knowledge, expertise and technical know-how
(hercinafier called “the know-how™)in— - _ (hereinafter called “the
Service™);

AND WHEREAS the Franchisor desires to spread the business of
the above Services and is willing to grant to the Franchisce the rights set
outherein for this purpose;

AND WHEREAS the Franchisee s willing to have those ri ghts with
aview to providing the Services from the premises described in the
Schedule I'hereto (hereinafier called the “Premises™) under the name and
style of (hercinafler called “the Marks™) which is detailed in the
Schedule I hereto, as directed in the Franchisor’s opcration manual,

NOW THEREFORE, in consideration of the covenants hercinafier
contained, the partics hereto mutually agree as follows -

L. Interpretation clause A

Inthis Agreement the following expressions shall, unless the context
otherwise requires, have the meanings respectively assigned to them
hereunder :

I.1 References to the parties hereto shall include, subject to the
terms, of this Agreement. their respective succeessors and assigns,

2" Business” means the business ofproviding and marketing the
Services,

L3 Equipment” means the cquipment from time to time required by
the Franchisee for use in the Business.

1.4 “Manual” means the manual provided by the Franchisor to the

Franchisee together with all additions and amendments thereto from time
to time,
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1.5 “Sceret or confidential information™ includes confidential
mformation provided by the Franchisor to the Franelhisee through Tetter,
correspondence, memorandum or otherwise for e purposcoloriclating
to the Service connected with the Business.

2. Rights Franchised

Subject to the covenants hercinafier contained the IFranchisor grants
to the Franchiscc the rights to carry on Business, to utilise the know-how
and to usc the Marks in accordance with the provisions of this Agreement.

"

3. Period

This Agreement shall subsist for a period of -—-——_ycars
commencing on —— —day of —— - 2000.

4. Renewal

Ifaftera period of -—— — years from the commencement and at
Icast three months before the cxpiration of this Agreement, the Franchiscc
requests the Franchisor in writing for renewal of this Agreement, and if the
Franchisee has not committed a breach of any terms and conditions of this
Agrecment, the Franchisor shall renew this Agreement for a further period
of -years from the datc of expiration of this Agreement on such

terms and conditions as currently being offered to new Franchisces at that
time.

3. Franchisce's Obligations

3.1 Obligation relating to Murks
The Franchisce undertakes that.- -

(a) he shall usc the marks only for the purposcs of promoting the
Business and Scrviccs.

(b) he shall abide by all the reasonable dircctions of the Franchisor in
connection with the use and presentation of Marks,

(¢) the equipment regularly used by the Franchisee in the Business
and Services shall carry such words, devices or designs and in such colour
and manner, as may be dirccted by the Franchisor,
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I—Franchise Agreement to Operate an Outlet

THIS AGREEMENT is made on — between AB etc.,

-(hereinafier called “the Franchisor”) of the one part and CD

cle., - (heremafier called “the Franchisee™) of the other part.

WHEREAS the Franchisor is the owner of and possesses the data,

formulac, in formation, knowledge, expertise and technical know-how

(hereinafier called “the know-how”) in —— (hereinafter called “the
Service”);

AND WHEREAS the Franchisor desires to spread the business of

the above Services and s willing to grant to the Franchisce the rights set
out herein for this purposc;

AND WHEREAS the F ranchisee is willing to have those rights with
a view to providing the Services from the premises described in the
Schedule I hereto (hereinafer called the “Premises”™) under the name and
stylc of —— ~————(hercinafler called “the Marks™) which is detailed in the
Schedule I1 hereto, as directed in the Franchisor's opcration manual,

NOW THEREFORE, in consideration of the covenants hereinafier
contained, the parties hereto mutually agree as follows -

1. Interpretation clauyse

Inthis Agreement the following expressions shall, unless the context
otherwise requires, have the mcanings respectively assigned to them
hereunder

L1 References 1o the parties hereto shall include, subject to the
fenms ol this Agrcement, thei respective successors and assigns,

1.2 *Business’ means the business of providing and marketing the
Services,

1.3 *Equipment’ means the cquipment from time to tjime required by
the Franchisce for use in the Business.

L4 *Manual” means the manual provided by the Franchisor to the

Franchisee together with all additions and amendments thercto from time
o time.
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(h)
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Access (o customers and personnel

The Framchisee shall permit the Franchisor and/or his duly
authonsed agent to mteract with the customers and the
Francliisce’s personnel to know about the Services being
provided by the Franchisce.

Insurance

The Franchisce shall ensure with a reputed insurance company
i an adequate sum against all reasonably foreseeable risks
rclating to the rendering of Services connected with the Business
including product liability arising out of any act, omission or
neghgenee of the Franchisee or any other person for whom
Franchisce is responsible. Insurance should cover all liability in
respect of death or injury to customers, Franchiscee's personnel
or third persons and damage to property. Franchisce shall
provide copies of such insurance policies and proofof premium
payments to the Franchisor upon its request and abide by the
dircctions of the Franchisor in this behalf,

Indemnity

The Franchisce shall indemnify and keep indemnificd the
Franchisor from and against all loss, damage or liability suffered
by the Franchisor duc to any act, omission or negligence off
Franchiscc.

Notice about FFranchisce status

The Franchisce shall clearly indicate on his letter-head and
correspondence with the public and customers that he is a
Franchiscc of the Franchisor. The Franchisce shall prominently
display this fact on the notice board at his premiscs from where
Services relating to Business arc being rendered by it.

The Franchisee shall not be entitled to demise, assign, or let out
the know-how of the Services connected with the Business o
any other person.,
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The Franchisee shall comply with all the reasonable requirements
of the Franchisor which are consistent with the terms and
conditions of this Agreement and which are necessary for the
efficient discharge of the Services connected with the Business,

The Franchisee shall obtain prior written consent of the

IFranchisor before making any structural changein the trading
style of the Franchisor.

6. Franchisor's obligations

(«)

(h)

(¢)

(d)

(¢)

(/)

The Franchisor shall -

assistthe Franchisce in establishing and cfficiently discharging
the Services connected with the Business.

provide to the Franchisee a Manual regarding the Services
connected with the Business;

Keep the manual upto date with necessary alterations,
amendments and improvements:

impart training and refresher courses to the Franchisee and his
personnel who are engaged in rendering Services connected
with the business at the cost detailed in Schedule 111 to this
Agreement;

render such reasonable continuing assistance and advice as may
be required for the efficient discharge of Services connected
with Business;

notify its requirements to'the Franchisee from time to time as
per provisions of Clause 5.3 (k):

7. Consideration and Payment

The following amounts shall be paid by the Franchisce to the
I'ranchisor: -

(1)

(ir)

franchise fee of Ry, on the date of execution of this
Agreement,

monthly fee for Service management cquivalent to - -
pereentoflthe previous month's turnover;
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(raming cost as per provisions of Schedule 1T to this Agreement,
monthly contribution of u sun) cquivalent to pereent ol
the previous month’s tumover or R, = permonth/annum
whichever is higher, towards Franchisor’s Promotion and
Advertising Fund.

S Transfer/demise of business

8.

(a)

(b)

(c)

8.3.1
(a)

(h)

()
§.3.2

"The Franchisee shall not be entitled to assign, delegate or transfor
the Franchise orany rights or obligations under this Agreement,
With the prior written permission of the F ranchisor the Franchisce
may scll orothenwise transfer the Business o any person subject
to following conditions:

The proposed transferce should be willing and ablc to meet the
Franchisor’s standards in all respects;

The Franchisee has not committed any breach of the terms and
conditions or covenants of this Agrecment;
The Franchisee shall pay to the Franchisor
(i)  asumof--— —pereentofthe sale price, if the Franchisor
has introduced the purchaser:
(if) asum of ———percent of the sale price, if the Franchisor
has not introduced the purchaser.
Following shall be submitted by the Franchisce to the Franchisor:
a copy of the written proposal by the proposed transferce
regarding purchasc of franchised Business;
the proposed transferee’s financial status and business
experience; and
any other information which the Franchisor wants i s regard,
The Franchisor shall have the first option to purchasc the
franchiscd Business on the same amount and on the same terms
and conditions as the proposcd transferee has offered within a
period of 30 (thirty) days from the date o [reeeiptolacopy of
the written proposal along, with other papers as mentioned in
Clause 8.3.1 above,
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835 Hthe Franchisor dechnes to excercise or fails 1o exercise such

option within a period of 30 (thirty) days as required in Clause
8.3.2, itshall be deemed that the Franchisor has consented to
the proposed transfer.

O Termination

(). l
(a)

(h)

(c)

(¢)

(d)

9.3

A party hereto may terminate this Agreement in the event of :

The other party committing a substantial breach of this
Agreement and failing to rectify the same within ———days
of the reecipt of'a written notice in this regard from it;
IFacreditor takes possession ol'or a Receiver is appointed on
the whole or substantial part of the undertaking or assets of the
other party;

Ifthe other party becomes insolvent or is taken into liquidation
oran effective resolution for its winding up is passed by its
sharcholders.

Notwithstanding anything contained in Clause 9.1 the Franchisor
may terminate this Agreement if :

the Franchisee fails to pay any sum to the Franchisor as per
provisions of'this Agreement within -- -—-—days following its
duce date;

the Franchisce fails to submit any dbcument to the Franchsor
as per provisions of this Agreement or as per requirement of
I'ranchisor according to the provisions of this Agreement within
—————days following its due datc;

The Franchisee winds up or takes any step to wind up the
Busincss; ‘ ‘

the Franchisor’s intellectual property rights relating to the
Services are challenged by the Franchisce.

If apart of this Agreement is held to be void or found to be
snenforceable and the Franchisor is of the opinion that the
exclusion ofunenforeeable part of the Agreement will adversely
affeetthe FFranchisor’s right to receive paymentor remuneration
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9.4

9.5

9.6
(a)

(b)
(c)

(d)

(e)

n
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for the Franchisor’s Mark or jts know-how, then the Iranchisor
shall have right to terminate this Agrecement on - - days
notice in writing to (he Franchisce,
days notice shall be required for termination of this

Agrecment as per provisions of' Clauscs 9. ] and 9.2
hereinabove.
Expiration or termination : This Agreement shall be withou
prejudice to any right or obligation which has accrued (o the
partics heretg with respect Lo any antecedent breach ol'any
provision of this Agreement by any party hercto.
Afler the termination of this A greement ——
Allthe documents, papers, stationery or other article bearing
the Marks shall be returmned by the Franchisec to the Franchisor
whetherany such document, paper, stationery or other article
was supplied by the Franchisor or not;
The Franchisce shall not make usc of'the Marks;
The Franchisee shall neither pretend nor act like a Franchisce
of the Franchisor;
The Franchisce shall nejther pretend not act as an associate of
the Franchisor:
Any commendations or references provided by the Franchisor
to the Franchisec during the subsistence of this Agreement shall
not be disclosed to third person.
The Franchisce shall Keep seeret and confidential the know-
how and any technical or confidential information which it has

obtained during or us a result of this Agreement and it shall not
be discloscd to third persons,

The secrecy undertakin gasper Clause 9.6 (1) hercol, however,
shall not be applicable and the FFranchisee shall be under no
obligation of'scerecy hereunder in respectof any imformation
or knowlcdgc, ifsuch information or Knowledge
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was in law[ul possession of the Franchisee or its agent
prior to the disclosure thereof by the Franchisor and
had not been obtained by him cither directly or indirectly
from Franchisor;
or, is after its disclosure by the Franchisor, lawfully
disclosed to the Franchisee or its agent by any third party
having no obligations of'secrecy to the Franchisor;
or, has entered before or after the expiration or
termination of this Agreement into the public domain not
through any act of omission of the Franchisce or its agent.
The Franchisee shall not for a period of ——— years from the
datc of expiration or termination of this Agreement carry on,
dircetly or indireetly, any business which compcetes with the
Services or is similar to the Business within a radius of
kilometres from the premises from where the franchised Business
was being carried by the Franchisce.

10. Patent

10.1

10.2

The Franchisor hereby warrants that the franchise gratned
hereunder by the Franchisor to the F ranchisce and the use and
practice by the Franchisce of the know-how including the
process and/or the Manual supplied by the Franchisor to the
Franchisee pursuant hereto, does not infringe any patent,
copyright, registered design or other intellectual property rights
of any person in India. In the event that an action, suit or
proceeding is brought by any person in India against the
Franchisee based on any such infri ngement, the Franchisce shall
promptly give written notice thereof to the Franchisor and the
Franchisor shall defend the said action, suit or proceeding for'
the Franchisee at the Franchisor's cost,

The Franchisce shall fully cooperate with the Franchisor in the |
defence ofany such mfringement action and shall renderall|
reasonable assistance to the Franchisor in all such proceedings
and shall have the right to be represented in any such proccedings
athns costand expense.
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10.3 The Manual, photographs, documents, papers and other articles
supplicd by the Franchisor (o the Franchisee during the
subsistence of this Agreement is the property of Franchisor.
The Franchisee undertakes that it will neither Copy it nor permit
1L10 be copied out for any purposc other than the rendering of
the Services connected with the Business. The Franchisce
further undertakes that he will not disclose the content o
concepts of the Manual, know-how and seeret and con fidential
information to any third person and he will not himsclf make
usc of it whether dircctly or indircetly for purposcs othenwise
than in providing the Services connected with the Busingss.

1. Entire Agreement

1.1 The manual supplicd by the Franchisor to the Franchisce is part
of this Agrecement.

11.2 This'Agrccmcnl along with the Manual constitutes the entire
Agreement between the partics and supersedes any and all prior
agreements and understandings, whether written or oral,
between the partics with respect to the subject-matter hercof
and no agrecment or understanding varying or extending this
Agreement shall be binding on any party unless madc in writing
and signed by a duly authorised officer or representative of that
party, which writing must contain an expressreference to this
Agreement.

12. Severability

Any provision of this Agreement which is held to be invalid or
unenforceable for any reason shall be ineffective to the extent of such
invalidity oruncnforccability only, without allecting inany way (l I rCmaminy;
provisions hercof,

13. Warrantics

The Franchisce shall give warranty 1o its customers only to the extent
the Franchisce is authorised by the Franchisor in this behalforasis given
inthe Manualin force at the relevant time. The Franchisee shal Falone be
responsible for the warranty given in excess ofits authority.
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14 Indemniny

TheFranchisee shall mdemnify and keep the Franchisor fully
indemnified against all claims, demands, damages, losses, cxpenses and
costs which the Franchisor may suffer or incur as a result ofbreach ofany
Provision of this Agreement.

I5. Force Majeure

I5.1 Ifthe performance of this Agreement or ofany obligation of
cither party is prevented, restricted or interfered with by reasons
offire, explosion, strike. casualty oraccident, ¢pidemic, cyclone,
carthquake, flood, war or requircment of'any Government or
authority or representative of any such Government or any other
cause whatsoever, beyond the rcasonable contro] of parties
hercto, the party so affected, upon giving prompt notice to the
other party shall be excused fron such performance to the extent
ol such prevention, restriction or interference for the period it
persists, provided that the party so affected shall use its best
efforts to avoid or remove such causes of non-performance, if
possible, and shall continuc performance hereunder with the
utmost despatch whenever such causes are removed.

15.2 ITthe foree majeure persists for continuous period of v -
days, the Franchisor may require the Franchisce—
(a) 1o payall the moncy payable to Franchisor wilhinﬂays

from the date of written notice given by the Franchisor to the
Franchisce in this behalf: and

(h) tostop the Business until further notice by the Franchisor to the
Franchisce in this behalf:

16 Arbitration ¢ Tause

The Schedules referred to hereinabove
Schedule |
(1'remsey)
Schedule 11
(Relating to Services Marks)
Schedule 111
(Relating o Payment)

IN WITNESS WHEREOL, ele,



GIFT
Preliminary Note

Giftis defined i See. 122 of the Transfer ol Property Actas a voluntary
transfer of certain existing movable or immovable property without valuable
consideration." It is made by one party and accepted by or on behalf of the
other. Without acceptance the transfer is not complete” and if the donce dies
before acceptance the gift 1s void (See. 122). The acceptance may be m
cither orally or implicd by conduct (c.g., by taking possession of the property)
orin writing. It may be ¢xpress o1 inplied. The bestand the safest course 1s (o
Join the donce as a party to the deed and state about acceptance in the deed of
gift, or if the deed is in the form of a deed poll to have a separate endorsement
of acceptance made on the deed and signed by the donee. A mimor may be a
donec, and giftin his favour<an be accepted by his natural guardian. However,
if the giftis oncrous, the obligation cannot be enforced against him during his
minority; when he becomes major he must either

ade

accept the burden o retun
the gift.* A Pujari may accept it on behalf of the Idol.* It has been held that no

interest can be created in favour of an unborn person, but when the gift s
made to a class or scries of persons, some of whom are in cxistence and some
are not, it does not fail in its entirety: it is valid with regard to the persons who
are in existence at the time of the testator's death and is invalid as to the rest.”

Under the Hindu law, the Karta of a coparcenary can make a gift, by way
of reasonable provision for the sake of maintenance of the Karta's daughter
regard being had to the financial and other relevant circumstances of the famuly.
This right is not confined to the occasion of marriage. It 1s regarded a moral
obligation which continues to subsist till discharged. The quantity that may
be gifted depends on facts of cach case.® The Explanation to Sce. 30 Hindu
Succession Act, which permits the interest of a male Hindu ina Mitakshara
coparcenary property to be disposed of by will, does not however extend 1o

LS As alienation of jomt fanuly property can only be for legal necessity o

L Sonia Bhatia v. State of U.P. . A 1981 SC 1274 : (1981) 2 SCC 585.

2 Gomatibaiv. Mattulal, (1996) 11 SCC 681; A 1997 SC 127.

3 Mulla’s Transfer of Property Act, 7th Edition p. 780.

4 Jagadindra Nath Roy v lemanta Kumari Debr, 32 Cal 129 PCLSee also,
Dhaneshvwarbuwa v. Chariry Commr, (1976) 2 SCC 417 (para 27 : Trustee
aceepting the gitt on behalf of Sansthan) . See Prehmimary notes under 'URSTS,
clc., post.

Bajrang Bahadur Singh . Thakurani Bakhtray Kuer, A 1953 SC 7 (para 14).
6 Guranima P.CDeshmukh v, Mallappe, A 1964 SC 510, ’

MSBY Bourdv. Subramania, A 1973 Mad 277.

)

~
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for the benefit of the family. a gift of a substantial i.e.. more than reasonable
portion objomt fanly property to chanty s mvalid . Where howevera father
as Karta made a gift of property in favour of his married daughter who had
become a desnitute, the gift whereby he acknowledged his moral liability (even
m the absence of legal liabihity) to maintam her was upheld.®

Gift or Release

Where a Trustdeed requured the trustees to give the net income from the
trust property to S during her lifetime and after her death to transfer the property
absolutely to S's children, then a release deed executed by S surrendering her
lfe interest in favour of her children was held to amount to release and not to
a gift. The transaction being unilateral it could not be a gift.'"”

HHow Drafied

The deed should be drafted as a deed of transfer, with recitals, if
necessary. As there is no consideration, none need be expressed although
consideration of “natural love and affection™ is eenerally expressed in all cases
of gift to relations, and “consideration of esteem and regard™ is expressed
when the gift is in favour of some person for whom the donor has regard, e.g.
when the donee is his religious preceptor.

Property

A gift should be about existing property only and if any future property
is included it will be void to that extent (Sec. 124). A gift of land with “water”,

trees, ete., is not, unless expressly specified, to be construed as including
' ' ) v .
running water of a river but only stationary or static water in ponds and wells, "

Conditional Gifi

A giftis ordinarily absolute and irrevocable, but a condition of revocation
on the happening of a specified event not depending on the will of the donor
1svahid (See. 126) and a gift may be burdened with obligations. A gift with the
condition that the donee shall not alienate the property the condition itself
shall normally be void (Sec. 10 and 12) and the gift cannot be revoked on the
eround of its breach."” |

S Niramathiv. Kambalam, A 1998 Mad 185; cf. Raghavamma v. C hench, A 1964
SC 136 (on bequest): Kesaram v.Jajala, 1998 ATHC 1780 (AP) (on bequest).

O Lavmappa v, Balawa, (1996) S SCC 458, f

10 Commr. of Gift Tax v. Ansuya Sarabhai, (1998) 9 SCC 194,

LU SN Ranade . hinion of India, A 1964 SC D

1M Broy Deves. Shiva Nanda Prasad, A 1939 A2
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Itas also notrevocable it the donee doces not honour the donor s prous
wish (not expressed as a condition) that the donee shall mamtam the donor, "
A grant of land burdened with service may not be resumable, while a grant of
land madec by way of remuncration attached 1o an officec may be resumed with

“the abolition of that office. "

On distinction between creation of vested rights and contingent rights
see preliminary note under Compronise, Composition and Fanuly Scttlemen,
ante.

How Mude

A gift of immovable property of whatever value must be made by a
registered deed signed by the donor and attested by at least two witnesses
(See. 123)." The Transfter ol Propernty Act does not apply to gilts poverned by
Muslim law which may be made orally (accompaniced by delivery of
possession).'" Where, however, donor (husband) and donee (wife) both live in
the house, (the subject of gift), mere declaration of fact of dclivery of posscssion
is sufficient, and reservation by the donor of his right to reside and manage the
property and to collect rents and to change tenants does not detract from his
intention (o make a valid gift."”

Under Muslim law also, acceptance of gift by the benelictary 1s necessary,
hence unless the deed recites such acceptance it will be invalid." In territorics
where Transfer of Property Act does not apply, a gift may be made orally or by
an unattested deed. A gift of movable property may be made by a registered
deed or by delivery of the property. A fixed deposit in bank is not a movable
property and its gift cannot be made by delivery of the receipt. Itis an actionable
claim for which a deed is required P

A grantis normally interpreted strictly against the grantor and in favour
of the grantee,™ (exceptin case of Government grants : Sce below)

13 M. Vekatasubbaiah v. M. Subbamma, A 1956 AP 195; sec also Tilu Bewa v.
Mana Bewa, A 1962 Orissa 130).

14 State of Orissa v. Ramchandra, A 1964 SC685.

15 On *signature’ and *attestation” se¢ INTRODUCTION Pant [-Prehmmary, ante.

16 Stateof U.P. v. Sved Abdul Jalil, (1973) 2 SCC 26.C.T.D. A. Pathumma v. Pokku,
A 1998 Ker 134 (Gift by husband in favour of wife. Both living together in the
housc donated. Formal delivery sufficient); Noorbibi v. Aveshabibi, A 1999 ( .
27 (Similar to preceding Kerala case cited).

17 Halimbibiv. Abdul Rehman, 1998 ATHC 1553, Guy.

IS Abdvir Rehman v Auwifa Besin, A 1998 Kang 39,

19 Maiyan Dalip Rajesinvari Debi v Aohan Vikram Sah, A 1945 Al 409,

20 Sahebzada Md. Kamgarh Shah v. Jagdish Chandra, A 1960 SC 953.
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When Gift Suspended or Revoked

Fhe donor and doncee may agree that on the happening of any speciticd
eventwhich does not depend on the will of the donor a gift shall be suspended
ot revoked: buta gift which the partics agree shall be revocable wholly or
partoatthe mere will of the donor, s voud wholly or i part as the case may be
(See. 120). '

A wiftmay also be revoked i any of the cases (save want or failure of
consideration) i which i were a contract, it might be rescinded (Scee. 120).

Lvery assignment without constderation is not a gift." Intention of partics
is the dclc{,mmmg factor for construction of a gift deed.?

Covernment Grants

Government grants are always subject to the terms and conditions
mentioned i the deed, notwithstanding anything to the contrary containcd in
the Transfer of Property Act, vide Sec. 3, Government Grants Act (formerly
Knownas Crown Grants Act). In case of any ambiguity, a Government Grant is
to be construed in favour of Government and not in favour of grantee.!

Stamp Duty

A -

It is same as on a Conveyance (Art. 23) as per amount or value of the

consideration of such conveyance as sct forth therein or the market value of

the property which s the subject of such conveyance, whichever is greater
(A1 33). g

Registratnon

Registration of gift of immovable property, and also, if a deed is at all

exceuted. of movable property. is compulsory, under Scc. 123 of the Transfer of

Property Actand See. 17 (1) (a), Registration Act, whateyer may be the value,
As the Registration Actapplies to the whole of India and to Muslims also, if a
arftis made by a deed, the deed mustalways be registered However registration
1> not compulsory i giftis made carlier and the deed 15 subscquent.

(For charituble and religious endovwments. also see TRUSTS,
cle.. post)

I Hunalaya liouse Co.v. C.CR. Authority, (1972) 1 SCC 726.

D Ram Gopal v Nandlal, A 1951 SC 139

VoMol Al Stare of AP (1975) 2 SCC 122 (case law discussed). Gilt of
residential house to retiring employee by Ruler held m the light of surrounding
cireumstances to confer only right of residence for life) ; Rajinder Chaid v.
Sukhic A 1957 SC 280. ‘

4 LG Registration v, Tavvaba Begum, A 1962 AP 109 (FB): Chota Uddanda
Saheb v Mastan Bio A VOST Pat 270K P dAbdulrahiman v. Kunhi Mohd.. A
1975 Ker. 150,
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2. Covenants

The grantee hereby covenants with the grantor as (ollows W

(1)

)

(4)
Q)

b)

(5)

To Erect Mosque

He will within—— — years from date hereof erect a mosque of
the value of Rs.————on the said premises and will not use
the said premises for any other purposc whatsoever.

Open to All

Such mosque when crected shall be open to all persons
professing the religion of the grantee for worship and prayer
and for no other purpose.
To Keep in Repairs
The grantee and his suceessors will atall time hereafter keep
such mosque in good and substantjal repair and will at his or
their own cost perform all ceremonies of worship therein
according to the religion professed by the grantee.
Conditions of Reversion of Grant
I the grantee fails to erect a mosque within the said period
of—years, the said premises shall revert to the grantor.
[[the said premises shall cease to be used for the purpose of a
mosque then the said premises and all buildings thereon shall
revert to the grantor.
As clause 3 in Form 1.

INWITNESS WHERTEOI, cle.

4—Gift to Government with Conditions Attached

THIS DEED OF GIFT, etc.
WHEREAS the doncee requires the land described in the schedule
Thereto for the purposc ol constructing an escape of’ Salempur Minor,
Upper Division, Eastern Jamna Canal:

AND WHEREAS the donor has offered to give to the donee the
land described in the schedule hercto belonging to him for the aforesaid
purpose on the conditions hercinafier appearing and the donee has
accepted the said offer,
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NOW THIS DEED WITNESSES as follows

L. In pursuance of said agreement the donor hereby transfers to the
donee ALL that, cte., TO TTOLD the same to the donee and IS successors
so long as the donee shall usc the said site and building for the purposc of
cducationof girlsat - -~ -

2. The donece hereby aceepts the said gift and agrees with the donor
thatiFand whenever the donee ccases to use the said site and building
premises for the purposcs of"a school for girls or for any other cducational
mstitution for the cducation of girls under the control of the doncc the
same shall revert to the donor.

3. As clause 3 Form 1.

IN WITNESS WHEREOF, ctc.
A "
' 3—Grantof Land for Building a Mosque

THIS GRANT is madc on the————day of- BETWEEN
AB, cte., (hereinafier called “the grantor™) of the one part AND CD, clc.,
(hereinafier called ““the grantee”) of the other part.

WHEREAS the grantee on the———day of———applicd to the
grantor for the grant of land for the purpose of building a mosque thercon;

AND WHEREAS the grantor has agreed with the g;antcc lo grant
to him for the said purpose the land hereby transferred belonging to the
grantoron the terms and conditions hereinafier contained;

AND WHEREAS the grantce has accepted the said grant for the
sad purpose and on the terms and conditions hercinafier contained.

NOW THIS DEED WITNESSES as follows

1. Grant of Land

In pursuance of the aforesaid agreement and in consideration ofthe
grantee’s covenants hereinafier contained and for the purposc of promoting
religious worship the grantor hereby grants and transfers to the grantee
ALLTHAT plotofland, ctc., TO HOLD the same to the grantcc and his
successors according to the custom of succession in the management of
religious endowments recognized by the religion professed by the grantee
for the purposc of a mosque and for no other purposc in accordance with
the covenants and the provisions heremaltier contained;
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(collectively called “the College™) with a view to donating it to the
Govemment afler construction,

2. The Donors offered to transfer to the Donee the Dharamshala,
whichis free from all encumbrance, and the Donce has accepted the offer,

3. By aresolution passed by the Donors at a mecting heldon- - -
they have authorised-——-——to take necessary action for the transfer of

the Dharamshala building to the Donce and to sign papers in this con-
nection.

NOW THIS DEED WITNESSES as follows -

1. The Donors transfer to the Donee all the rights and interest in the
Dharamshala building along with the movable and immovable property
described in the schedule TO HOLD the same absolutely for ever subject
to the following terms and conditions :

(a) The Donee shall name the Dharamshala as-— - -and this
name shall not be changed under any circumstances whatsoever.

(b) (1)  The Dharamshala except the shops shall be used only

for the stay of the relatives and attendants of'the patients
visiting the college or being treated thereat,

(ir)  The shops constructed in the Dharamshala may cither
be used for the purpose mentioned in sub-clause (i) or be
let out on rent for meeting expenditure on-the maintenance
and running of the Dharamshala.

(¢) () TheDonee shall constitute a committee mcluding ol at

: least two nominees of the donors to supervise the running,

and maintenance of the Dharamshala.

(ir)  Thecommittee shall function in accordance with the rules
to be framed by the Donce,

(d) The Donors shall bear all expenditure on the maintenance and
running of the Dharamshala up to the date ol its transter to the
Donce and the Donee shall bear all expenditure after that date,

(¢)  The Donors may, with the written permission of the !.“)nncc,
carry out any repairs 1o or provide any amenitics for the
occupants of the Dharamshala or make any additional
constructions in Dharamshala at the cost ol the ‘Trust.
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NOW THIS DEED WITNESSES as follows :

I In pursuance of the said agreement the donor hereby transfers to
the donce ALL THAT land described in the schedule hereto TOHOLD
the same absolutely for ever subject o the conditions hereinafier contained.

2. The donce hereby covenants with the donor that i £ at any time the
donee no longer requires the said premises for use for the purposc aforcsaid
the donee will return the same to the donor after having removed therefrom
the materials of any copstruction made by the donee thercon.

3. As clause 3 in Form 1.

IN WITNESS WHEREOF, ctc. »
5—Giftin the Form of Deed Poll (Short Form)

I, AB, ctc., in consideration of natural love and affection for my
sister CD, cte., (hereinafter called “the donece™) hereby transfers to the
donee ALL that property specificd in the schedule hereto TO HOLD the
same to the donee absolutely for ever (or, Torher life),

2. 4s clause 3 in Form 1.

The Schedule hercin re-

Jerred to
."'“ * * * *
Dated Signed -

I, the doncc aforesaid, do hereby aceept the above gift.

Datetl—met Signed--——— . _

0—Giltto Government for Hospital
THIS DEED OF GIFT madc on the———day of BETWEEN the
Trustces of- Charitable Trust, (called “the Donors”) AND the
Governor of Uttar Pradesh (called “the Donee™).
WHEREAS——

I. The Donors with the permission of the Government of Uttar
Pradesh (called “the Government”) constructed a Dharamshala in the
compound ofthe— - Medical College and its associated hospitals




GUARANTEE

Preliminary Note
A contract of puarantee 15 contrnet 1o periorm a pronmnae 1o dye INYRIE
the liabihity of a tird person in case of the latter’s default (See. 126, Contraer
Act). If the guarantee extends (o a series of transactions it is called a*Contimuimg
Guarantee” (Sec. 129). Ina contiuing guarantee,

the consideration s supphed
from time to time and is therefore

divisible, while i case of other guarantees,
the consideration is entire and indivisible moving from the person to whom
guarantee 1s given once and for all. (See INDEMNITY PONT)

A continuing guarantee can be revoked at any time as to future
transactions by notice from the surety of the debtor (See. 120), and determines
on the death of the surety so far as regards transactions after his death (Sec.
131). A change in the constutution of a debtor firmalso determines a continuing
guarantee (Sec. 38, Partnership Act). But the revocation is permissible and
determination takes place in the above events only in the absence of a contract
to the contrary. Therefore, it it 15 mtended to keep the
alive m spite of the death ot the surety or change in the constitution of the
debtor firm, or to guard aginstarevocation by the surety, an express contract
to the contrary should be embodicd 1n the deed of puarantee. But a guarantee
for which the consideration 1s entire and indrv

l'lll)lllllllll)' puarantec

1sible, s not, except under express
stipulation, determinable by nouce of revocation or death of the surety or
change in the constitution of anvy firm The

refore in the case of such a puarantee
any stipulation for revocation o determin

ation will have to be expressly made
inthe deed. The liability of the surety 15 co-extensive with that of the

principal
debtor, unless otherwise provided by the contract (See. 128).

In case of any
variance without the surety’s consent in the terms of the contract between the
principal debtor and the creditor, the surety 1s discharged (See. 133). Likewise
the surety is discharged by release or discharge of the principal debror, (See
134), or when the creditor compounds with, or pives fime 1o, o arees not o
sue the prmcipal debtor (Sec 1 Voot by the credito

e o amiean llll]'.llllll_"
the surety’s eventual remedy (Sece 139) The surety s entitled to the benefin of
every security which the creditor has agamst the principal debtor at the e
when the guarantee was given, and if the creditor parts with such secur g, the
guarantor or surety is discharged to the extent of 1s value (Sce L) However,
the loss contemplated is by voluntary act of the creditor and not be mvoluntary
act These rights of the surety can however be wan o] by the suety il the
creditor obtains from him a contract 1o that cllect (Crr Bank s case, AT9S2 Del
AXT; Raju Shethy's case, A 1992 K FOSS Canara Bank s case. (1001 >
Comp. Cas 298). It is therefore not unusual for banks and financial msttutions
to obtam such waver from the suarantors (1997 AR Tour 1990 grqye]e on
“Contracting Out™ by I Adhivorahar)
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(0 Ifthe Govermment intends to make any additional constructions
oralterations in the Dharamshala building, it shall first give an
offerinwriting o the Donors t make the requisite additions or
alterations, as the case may be, at the cost of the Trust, in
accordance with the plan approved by the Government. [fthe
Donors show their mability or fail to carry out the requisite
addiions or alterations within a rcasonable time, the Government
may carry outadditions and alterations itsel fat the Government’s

cosl.

2. As clause 3 in Form |.

3. The Doncee shall bear stamp duty' and registration charges on this
Deed. :

4. Unless there is anything repugnant to the subject or context, the
expression *Donors™ and “Donee” in the case of the former include their
respective successors and assigns and in the case of the latter his successors
m-office and assigns.

The Schedule
* * * *

IN WITNLESS WHERLEOI, clc.

I As the donee is the Government, this term means that no stamp duty shall be
a v
payable on the deed : See. 3, Stamp Act.



PRECEDENTS

I—Deed of C(mtinuing Guarantee for Sccuring
the Balance due on Account with » Bank!'

THIS DEED) of guaranteee made on the- —————dayof-—____
BETWEEN AB,etc., (hereinafter called “the Surety™) of the one part
AND the Bank having its head-office al———hereinafter called
“the Bank™) of the other part,

WITNESSES as follows :

Guarantee

In consideration of the Bank opening and keeping a cash credit
account of the firm CD, etc., and making advances 1o and for the
accommodation of the saj( firm CD, the Surety, hereby guarantees to the
Bank the payment of all sumsof money that may be due from the said firm
CD from time to time onthe general balance ofthe said account subject to
the covenants hereinafter conta; ned.

The surety and the Bank hereby mutually agree as follows -
(@) Limiting the Guarantee

That the lability of the Surety shall nog y any time exceed the
sum of Rs,
annum,

(b) C ontinuing Guaransee

with interest thereon At————percent per

. Thﬂl|hC}.’,H:Il‘.’IH|(‘(,‘]l(‘l'('l))’“i\'(‘ll.‘.ll:l”|)('.'|('()lllillllllly,\L',ll.’llillllck'
and shall not be considered as wholly or par lally satisfied by
the payment or liquidation at any time or times hereafier ofany
Sumorsums of money for the time being due uponsuch genera)
balance as agreed byt shall, subject to the aforesaid limit, extend
tocoverand be 3 security forall future sums atany time due

# hereafter,

- (©) Forbearance of Obligee not 1o Terminate Surety’s Liabiligy
That the neglect or forbearance of the Bank in enforeing paymeny

I Sec also NOTICE, poy precedents Nos, Sd and 55 for notices dclcrnunmy
continuing guarantee.
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b
<

I Halsbury's Taw of England Fourth Editon (para  335) 1t has been
categornically stated that "A transaction which causes no loss of sceurities or
aloss notattmbuted to the fault of the creditor, will not discharge the guarantor”,
Fhus the loss contemplated under See. 141 1 by voluntary act of the creditor
and not otherwise!'.

Fhe Bank poarantee has a dual aspect Tosa contract between the Bank
andothe bhenehiciary ot the puarantee and 1t 1s also a sceeurtty given o the
heneticiary by a third party. [is i the nature of a special contruct depending
upon the happening of a specific event. The obligations thercunder are
mdependent of the obhigations arising out of"a specific contract between the
parties. This has become the legal base of the banking systemand in the world

ol commerce itis a well known business transaction commonly employed.?
Stamp Duty

The stamp duty 1s payable under Article 57 (“Sccurity Bond").

L Industrial Finance Corporation of India Lid. v. Cannanore Spinning and
Weaveng Mills Lad . A 2002 SC 1841 '

2 Svadicate Bank v. Viyay Kumar, (1992) 2 SCC 330; Hindustan Steel Works
Construction Lad N Tavapore Co., A 1996 SC 2268 H(1996) SSCC 3 U P Stare

Sugar Corpn. Ltd. . Simac International Lid.. (1997) 1 SCC 568 : A 1997 SC
1644,
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may be due to you on that accounton demand wigh nterest

percent per annum till payment buy my liability shall not at any time exeeed
the sumof Rs.——— with interest at the aforesaid rate,

at

I'also agree that this swarantee, which is (o be
continuing guarantee, 1s not determiable on Ay payvmentor pavments
and shall continue in foree i spite ofany change in the constitution ol your
firm and inspite of your granting 1o EF, ete., time or any other such
indulgence, and shalknot determine even by my death but shall continue in

force until one calendar month's notjce to determine it shall he aiven o
youby me or by my legal representative.

considered ;1

Dated — - Yours faithfully,

(See also Forms of Security Bonds under “Bonds ")

3—Guarantee by Directors of a Company to Bankers
for Limited Amounts (in the Form ofaLetter)

To
The Punjab Nationa] Bank

New Delhi

Dear Sir,

Inconsideration o youragreeng o grant 1o the Indian Cold Storage
Co. Ltd., Meecrut, at our request, a credit overdraft (6 the extent of
Rs. -~ we, the undersigned huing,lhc[)ircc!()rx<)1'lhcs:|id compiny,
hercby guarantee to you the payment of al] monceys which shall any time
be due from the sajd company to you on the balance of their account with
Younot exceeding R, (such balanee 0 melude all mterest,
commission and other charges and expenses w hich voumay in the course
of'your business charge in respect ofany advance or discount made to the
said company or on (heir accountor for keeping the said account witl
you) and we hereby agree as follows :

(er) that this goarantee hall be. reontinmng cuasintee o the extent o
any time or times hereafler of Aanvistm orsums ol money forthe time beiny
duc upon such general balance w thm the Timitaforesaid:

(M) that this guarantee shall he i loree and subsisting whether (e
whole of the said sum of Rs. shall be actually advanced by you or
not; and
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ol'any moncys, the payment wherceof'is intended to be hereby
sceuredor the giving of time by the Bank for the payment thereof
shallnotin any way release the Surcty of his liability under the
suarantee herem contained.

(d)  Guarantee not to be Affected by Change in Constitutions
nor by Death of Surety
(1) That the guarantee hereibefore contained shall not be
affected by any change in the constitution of the Bank orin the
constitution ol the said i CD.,
() That the guarantee herembetore contained shall notbe
affected by the death of the Surety but shall continuc in force till
two calendar months after notice in wriling has been given to
the Bank-by the Surety or his leyal representatives as the case
may be.

() Sertled Account 1o be Conclusive Evidenee
Thatany account scttied between the Bank and the said firm
CD shallbe conclusive evidence against the Surety of the amount
duc on the said account and shall not be questioned by the
Surety.

() "//ll('/'/)/'('Iulmu Clanse
Thatthe expressions “Surety and “Bank™ hereinbefore used
shall, unless such an interpretation is repugnant to the context,
include in the casc of the “Surcty™ his heirs, successors,
representative and assigns and in the case of the *Bank™ it
successors and assigns.

INWITNESS WHERLOE, efc.

2—Guarantee to a ’l‘rudingl"irm for Supplying Goods
to a Shopkeeper (in the Form of a Letter)
To
CDand Co.
New Delhi

Dear Sirs,

Inconsideration of your supplying voods or otherwise giving credit
o EF, ete., Thereby guarantee the paymentofall sums of moncys that
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WHEREAS - Company within (e
Companies Act, 1956 having its registered office at ~(heremafier
called “the Contractor™) has by a Deed of Agreement made onthe
agreed with the Purchaser to supply certain Plant, Machinery and Lquipment
in accordance wiih fhe terms, specifications and conditions thereip,
contained:

AND WHEREAS iy accordance with the ey and conditions of
the aforesaid Agreement the Purchaser has to make to the Contiactor an
advance payment of UK pounds (o, 1S Dollars)

meaning of (he

cquivalent
loRs.——— —(Rupecs only)being equivalentto - Yo
of the total F.O.B. value ofthe contract price, and such paymentis to he
seeured by a Bank Guarantee: W

AND WHEREAS the Bank has at the request ol the Contractor
agreed o guarantee the refund of the said advance in case the Plant,
Machinery and Equipment of'the value 4 foresaid is not delivered to the
Purchaser in accordance with the terms and conditions of the sajd
agreement, and the Purchaser has agreed to make the said adyv:
such sceurity;

NOW THIS DEED WITNESSES as follows :

mnee on

L. In consideration of the Purchaser having agreed to advance asum
of - - - —tothe Contractor, through the Bank, the Bank do hereby
suarantee thatif the Contractor shall fa] to supply to the Purchaser the
Plant, Machinery and Equipmentofthe value Ol Rs, - Inaccordance
with the specifications and conditions contained in the Decd of Agreement
dated the and/orany amendments or mod; lications in the aforesaid
Agreement made between the Purchaser and the ¢ ‘ontractor on

.

the Bank shall repay to the Purchaser such amount aramounts, as the
Bank may be called UPON IO pavio the maximum aerepite of R«

PROVIDED FIRS .Y thatthe hability of the Bank under this deed
shall notatany time excecd the said advance of Ry, .

AND PROVIDED SECONDLY that the suarantee hercunder
furnished shall be released as soonas the Contractor has supplied to the
Purchaser the Plant, Machinery Fquipmentofthe value of Ry m
accordance with the aloresaid Deed ol Agreement.

2 This Guarantee o the Bank will come nto foree immediately upon
paymentofthe sum ofRs. bemg received by the Rank forand on
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() that you iy prant e or othe mdulyence loorcompound with
the said company without aflecting this guarantee I’ROVIDED aiways
andwe hereby covenant that (1) we shall respectively be liable on this
guarantec only to the extent of the sums set Opposite Lo our respective
names in the schedule hereto, and (2) thatil during the continuance of this
guarantee any of us shall dic or shall cease to be a dircctor of the said
conpany and i the said company shall be unable o substitute a guarantor
or guarantors in his or their place who shall be salisfactory o you, then the
said company may pay (o you theamount which in the said schedule shall
be setopposite to the name or names of the person or persons who shall
sodicorcease to be a Director or Directors as aloresaid and such payment
shall be accepted by you in full satisfaction of chumes against such person
orpersons i respect of this guarantee.

Signed, ctc.

The Schedule herein referred to
Names of Directors Rs.
AB

EF .

4—Dced of Guarantee by a Bank on Behalf of a Company
for the Performance of a Contract?

THIS DEED OF GUARANTEE madethis  — -~ day of ——o
between the Bank of - (hereinafier called “the Bank™) ofthc one
part, and the Governorof — (hereinafier called “the Purchascr”) of

the other part;

2 W State of Bihar v, Hindustan Construction Co., A 1998 Bom 331 (DB) (para
), mterim mjunction was issued, for preventing irretrievable harm and injusticc,
dgamstinvocation ( by the employer against the contractor) of a performance
guarantee where =t wvas clear from the cmployer’s own circular that the
construction work had been stopped duce 1o non-availability of funds with the
employer. The other guarantee relating to advance received by the contractor

was however held (o he validly mvoked

4 e
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number — —— o offered to supply and/or execute the work
as contained in Tenderer's leter No. dated ;

AND WHEREAS the Tenderer s required to fumish (o youa Bank
Guarantee for (he sum of Rg. as Farnest Money against (he
Tenderer's offer a5 aloresaid;

AND WHEREAS We (name of Banky have, the request
ofthe Tenderer, agreed to give you this guarantec as hereinafler contained;

NOwW THEREFORE ip consideration of (he premises We, the
undersigned, hereby covenant that the aforesaiq tenderofthe Tenderer
shall remain open for aceeptance by you during the period ofvalidity as
mentioned in the tender orany extension thereo f g yYouand the Tenderer
may subscqucnlly agrecand if the Tenderer shall fir any reason back o,
whether cxpressly or impliedly, from his said tender during the period of
its validity or any extension thereof as aforesaid, W hereby guarantee (o
Youthe payment o the sun of Ry, ondemand, notwiths

anding
the existence ofany dispute between Youoryour authorised re

presentative
and the Tenderer in (his regard  AND Wi hereby further agreeas follows:-
(«) That you may without allecting this starantee grant time or othey
indulgence to ornegotiate further wih Tenderer in regard 10 the conditions
contained in the sajq tender and therehy Modify these conditions oradd
thercto any further conditions a may be mutually agree upon between
Youand the Tenderer.
(H) That the guarantec herembefore contained shall not be affyeted
by any change in the constitution of our Bank orinthe constitution of'the
Tenderer.

3 This is an unconditional bank strantee which the bank s bound to honoyy

This is however subject 1o (wo exceptons m o wlnely ¢gge COULS may e

njunction in favour ol the bank agains encashment. First, a fraud which would
vitiate the very foundation of (he tuarantee. Second, where encashment of (he
bank suarantee would resuly iy rretrievable harm o hjustice to the party on
whose behalf the LHATaNtee s piven 110 Spppe Corporation Lul v S
/nl-'lmmuml/, (l')')l/) 150« '.l.."-l._ A9 00 1600 (Cane Lo, Ivwarihes ) Stgran
Industries Lid. v, Prem Heavy: Enginering Works, A 1997 ¢ 2977:(1997) 6 8¢
450; Hindustan Steel Works Construction 144 Vo Tarapore & Co., A 19y,
SC2268.
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behalfolthe Contractor from the Purchaser and shall continuc in force till
the supply of Plant, Machinery and Equipment of the value of RS, ——
aloresaid s clleeted as testified by documents and invoices (or,ascertificd
by the Purchaser).

3. The Guarantee hercinbefore contained shall not be affected by
any change in the constitution of the Bank or of the Contractor.

~ 4. Any account scttled between the Purchaser and the Conractor® -

shall be the conclusive evidence against the Bank of the amount due and
shall not be questioned by the Bank. B

5. The negleet or forbearance of the Purchaser in cnforcement of
payment of any moneys the payment whercofis intended to be hercby
sccured or the giving of time by the Purchaser for the repayment hercof
shall i no way relicve the Bank of their hability under this Deed.

0. The expressions “the Bank™, *the Purchaser” and “Contractor”
herembelore used shall include therr respective suceessors and assigns.

IN WITNESS WHEREQF ——--—- FOR AND ON BEHALF OF
THE BANK AND SECRETARY TO GOVERNMENT OF —_
IN ——— DEPARTMENT for and on behalf of the Governor have

signed this deed on the day and year first above written,
Jor AND ON BEHALE OF THE BANK
Jor AND ON BEHALF THE GOVERNOR,
WITHESS: |, e
WITNESS 2.

S—Bank Guarantee in Licu of Earnest Money
Deposit for Tender

To,

:'

Sir,
WHEREAS —- - ucompunywithinLhcmcaningoﬁhcCompanics
Act, 1950 having its registered office at — - (hereinafier called “the

Tenderer™) have in response to your Tender Notice against specification

A -
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T—Hire of 3 Vehiele

AN AGREEMENT made on the - - e O i
BETWEEN AB, cte., (hereinafler called “the owner™) of the one part and
CD. etc., (hereinafier called “the Hirer™) of the other part:

WHLERLEBY I 1S AGREED AS FOLLOWS :

1. The ownershal] letand the hirer shall take on hire the vehicle-

(full description) bearing registration No. - —along withits driver ang
cleaner from the - - dayof - —for the termof months

henee next ensuing,

2. The hirer shall during the continuance of this agreement pay o the
ownerby way of rent for the hire of the said vehicle, compensation for the
usc and depreciation of (he same and the pay and ) allowances for the
driver and cleaner as aforesaid, the sum of Rs, per day.,

3. The payment under clause 2 hereinbe fore shall be made 1o 1he
ownerwithin fifleen daysaferihe CXpiy of the term of s agreement (o,
by the seventh day of'cvery month).

4. The owner shall at his own expensc keep the said vehicle in good
and substantial repair and condition and wil] keep the hirer indemnified
against all loss ofor damage to the said vehicle from whatsoever cause the
same may arise,

5. The hirer may determine the hiring at any timeby returning the
said vehicele to the ow nersand shall thereupon forthwih pay to the owner
allmoneys then payable to him under this agreement.

6. The petrol and oil for plving the vehicle will he provided by the
hirer. -

(Other conditions ay m forms 2 and 3).

IN WITNESS Wi ITEREQL, cre.
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3. Covenant to Pay Land Revenue by Lessee

The lessee will during the said term pay the land revenue and cesses
now assessed or which may hereafter be assessed on the demised property.

1. Covenant to Repair®

The lessee will during the said term (or, continuance of the said
tenancy) keep the demised premises and the fixtures, paintings and
decorations thereof in good and tenantable repair, order and condition
(or, in as good condition as they were (will be) in when the lessee was
(will be) put in possession? and will permit the lessor and his agents with
or without workmen or others at all reasonable times to enter the demised
premises and inspect condition thereof, and will repair and make good all
defects of which notice in writing will be given by the lessor to the lessee
within-——— -——calender months after the giving of such notice.

S Covenant to nsure!”

The lessee will insure and shall at all times during the said term
(or, continuance of the tenancy) keep insured the demised premises with
all buildings, erections and fixtures now thereon or which may hereafter
be constructed or erected thereon against loss or damage by fire in the
sum of Rs.———— in an Insurance Company approved by the lessor and
will, wheneverrequired, produce to the lessor the policy of such insurance
and the receipts for the last premium in respect of the same and will apply

all money received under the policy in reinstating the premises destroyed
or damaged.

6. To Insure against FFire

The lessee will during the said term (tenaney) keep the demised
premises insured against loss or damage by fire in the sum of R,
atleast in some Insurance Company of repute and will whenever required
8 See Preliminary Note on this covenant, A covenant for repair is implied by Sec.

108(m) of the Transfer of Property Act. It1s however expedient that this express
covenant may be inserted as it is more extensive than an implied covenant,

9 Under this covenant it is not sufficient that the premises should remain in a
reasonably habitable condition but they should be kept in as good condition as
they were when the lessee obtained possession.

10° See Preliminary Note on this covenant,
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L. In consideration of the premiscs the B

ank hereby undertakes to
Pay to AB on demand the sum of R -

2. The Bank shall pay to AB on demand the sum under clausc |
above without demur and without requiring AB to invoke any lepal remedy
thatmay be available o 1, 1t bemg understood and agreed FIRSTLY that
AB.shall be the sole judge of and as to whether the Contractor has
‘ﬁ?}}?’;{?i“"d breach or breaches, if any, of the terms and conditions of the

s%(% gontractand the cxtent of loss, damage, costs, charges and expenses
daq;»cd to or suffered by or that may be caused to or suffered by AB from

time to time and his demand in that regard shall be final and binding on the
Bank AND SECONDLY (hat the right of AB to recover from the Bank
any amount under this guarantce shall not be affected or suspended by
reason of the fact that any dispute or disputes have been raiscd by the
Contractor with regard to their liability or that proccedings are pending
before any tribunal. arbitrator(s) or court with regard thercto or in
connection therewith AND THIRDLY that the Bank shall tmmediately
pay the sum under clause 1 above to AB on demand and it shall not be
open to the Bank to know the reasons of or to investigate or to go into the
merits of the demand or to question or to challenge the demand or (o
know any facts affecting the demand AND LASTLY that it shall not be
open to the Bank to require proofofthe liability of the Contractor lo pay
the amount, before paying the sum demanded under clause | above,

3. This guarantce shall come into force immediately and continuc n
force and remain valid till six months after the completion of all works
under the said contract, which according to the terms of the said contract,
should be six months from the probable date of completion viz., the
day of™ A however, the period of (he completion ol the works unde
the said contract is for any reason extended and upon such extension if the
Contractor fails, before the term of this guarantce expires, to furnish a
fresh or renewed guarantee for the extended period, the Bank shall pay to
AB thesaid sum of Rs.-——- - or such lesser sum as AR may demand.

4. This guarantee shall not be affected by any change in the
constitution of the Bank or of the Contractor.

5. AB and the Contractor will be at liberty to carry out any

modifications to the said contract during the term of the said contract and

any extension thereof; and notice of such modifications and extensions 1o
the Bank is hereby waived by the Bank.
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() Thatany account settled between vou and the Tendcrer shall be
conclusive evidence aganstus of the amount due hereunder and shall not
be questioned by us.

() That this guarantee commences from the date hereofand shall
remain in foree till the Tenderer, ifhis tender is accepted by you, fumishes
the security as required under the said specifications and executes a formal
agreement as therein provided or till four months after the period of validity
or the extended period of validity, as the case may be, of the tender,
whichever ofthese is carlier.

() That the expressions “the Tenderer™ and “the Bank™ herein used
shall, unless such an interpretation is repugnant to the subject or context,
clude their respective suceessors and assigns,

Yours fuithfully,
O Bank Guarantee in liey of Security Deposit

THIS DEED O GUARANTEE made on lhc~~-~--~--»—-day
of w9 By -(hercinafter called “the Bank™) of the
onepart INFAVOUR OF AB, cte., of the other part;

WHEREAS by an Agreement No.— — — dated- —————made
between (1) CD, ete, (2) B, e, all carrying on business in partnership
under the firm name of at (hereinafter called “the
Contractor™) and the said AB, the Contracter has undertaken the
constructionof - ~ -~ g (he conditions contained in the agreement
hereinbefore referred (hereinafier called “the said contract™);

AND WHEREAS in accordance with clanse : ofthe said
contract the Contractor is desiroys of fumnishing a Bank Guarantee in the
sumofRs. towards sceurity deposit valid upto six months beyond
the date ol completion of the works under the said contract;

AND WHEREAS AB has agreed to accept o guarantee from the

said Bank on condition expressly that the Bank on demand from AR and
withoutdemun pay 1o AL (he oresard sum ol Ry,

AND WIEREAS at the request of the Contractor the Bank has
agreed to give its guarantee as hereinafier contained:

NOW THIS DELD WITNESSES as follows:
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terms, conditions and apreemoents ol any and all duly authornned
modifications of the said contract that may herealter be made, notice of
which (modifications) to us is hereby being waived, then this obligation to
be void, otherwisc to remain in full force and virtue,

- This guarantee shall come into forcc on- - -~ —and shall remain in
force till————, Any ncglect or forbearance of the Government in
enforcing payment of any monceys, the payment whereol'is intended to be
hereby sccured or the giving of time by the Government for the payment
thercof shall not in any way release the Surcty ofits liability under the
guarantee herein contained.

Any account scttled between the Government and the Principals
shall be conclusive evidence agamstus (the Surcety) of the amount duc
hereunder and shall not bé qucstioned by us.

The guarantce herein contained shall not be affected by any change
in the constitution of the Principals or the Surety.

This guarantce shall be governed by the laws of India for the time
being in force and be subject to the Jurisdiction of Indian Courts.
IN WITNESS WHEREOF, etc.

8—Form of Guarantee in favour of
State Financial Corporation

THIS DEED OF GUARANTEL made this day of between
AB cte. (hereinafier called “the Guarantor™) of thc one part,and - - -
State Financial Corporation cte. (hercinafier called *“the Corporation”) of
the other part.

WHEREAS the Corporation has agreed to grant to W
company incorporated under the Companics Act, 1956 having its

registered office at — —— - (hereinaller called the Borrower-Company,
which expression shall include its successors and assigns) a term loan of
Rs. ——— (Rupees - only) upon sccurity of a simple mortgage/

cquitable mortgage and/or deed ol hypothecation (hereinafier collectively
called “the mortgage™);
AND WHEREAS the Guarantor has agreed for the repayment of
the above said loan in casc of default by the Borrower-Company.
NOW THIS DEED WITNESSES as follows :
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0. Nolwi(hslzmding anything hereinbefore contained, the liability of

the Bank under this guarantee is restricted to Rs.--»-~‘(Rupees )
only and the guarantee shall remain in force tj]] the—— ——day of-
19— unless claimor demand under this guarantee is presented to

the Bank within six months from that date al] therights of AB under this
ruarantee shall be forfeited and the Bank shall be released and disch:n'gcd
fromall obligations hereunder.

IN WITNESS WHEREOF, etc.

7—Form of Guarantee as Security*

Sum ol bond Contract No. Date of
(in words and particulars contract
and figures)

KNOW AT | MENBY TS PRESENTS. that we
having our registered head officcat - ——— . _ ype held and firmly bound
unto the Governor of the State of—— ____ (hereinafter called “the
Government) in the amount stated above, for the payment ofwhich sum
well and truly to be made; we bind ourselves. our administrators and
succeessors, firmly by these presents, '

)

THECONDITION of this obligation is that whereas - having
theirregistered office at ——— (hereinafler called “the Principals™) have
entered into a certain contract with the Government, numbered and dated
as shown above.

NOW THEREPIFORT: ifthe Principals shall wel] and truly perform
and ful il all e umlwl:ll\'in;(r:_ covenants, (ermy, conditions and agrecement
ol the said contract during the original term of'the said contract and any
extension thercof that may be granted by the Government with orwithout
notice 1o us and during the life ofany guarantee required by the contract,
and shall also wel] and truly perform and fi)lfj] allthe undertakings, covenants,

T Only the express tenm ol the guarantee will he looked into. Sections 91and 92
Evidence Act disallow any evidence to add to or detract from the eXpress terms:
New India Ass. Co. Lid v. Kusumanchi Kameshwarq Rao, ( 1997)9SCC 179,
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Corporation by a registered notice addressed to the Guarantor on s
address herein below contained.

+*9. The Guarantor hereby agrees that any amount due from the
Borrower-Company to the Corporation shall be recoverable under
the (Note: Mention the name of the Act, if any, under which
moneys duc 1o a public sector Corporation under an agreement can
be recovered as arrears of land revenue. In the absence of such
Statutory provision this clause is to be omitted) Act (as amended from
tume to time) as arrcars of land revenue and further that it shall not be
nceessary for the Corporation to take recovery proceedings against the
Borrower-Company before taking recovery proceedings under the sajd
Act against the Guarantor.$

10. The Guarantor further agrees that the relevant provisions of the
State Financial Corporation Act, 1951 ,may be invoked, if needed, against
iL.

I'1. Period of guarantce

12. Arbitration clausc elc.
IN WITNESS WHEREOF, ctc.
9—Form of Counter-Guarantee®
IN CONSIDERATION of your having, at our request excecuted a
Guarantee Deed dated-———in favour of. ——Bank (hercinafier called

“the Bank™) to sceurc a loan of Rs.———and interest, we hereby covenant
and agrec with you as under

(1) That we shall within thirty days of demand pay to you all moncys
which you may become liable to pay under the guarantec aforesaid together
with interest at onc per cent perannum over and above the rate charged
by the Bank from us.

(2) That we shall not declare dividend in any year unless the repayment
of instalment with interest for that year under the said loan has been paid
to the Bank.

5 A deed in these terms was interpreted in Pawan Kumar Jain v. Pradeshiya
Industrial and Investment Corporation of U.P. Ltd., A 1998 All 57 and it was
held that i case of default by the borrower, revenue recovery proccedings can
be taken agamst the guarantor as well.

6 Secalso, Form No.9 under INDEMNITY, post.
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I In consideration ofthe Corporation having agreed to advance a
sum of Rs, to the Borrowcr-Comp;my, the Guarantor hereby
starantees to the Corporation that if the Borrower-C ompany fails to repay
(e above said Joan amount, the Guarantor shal) repay to the Corporation
all such amount that may be due from the Borrowcr-Company to the
Corporation subject to the covenants hereinafier contained.

2. The guarantee herein contained shall be en forceable against the
Guarantor notwithstanding that the securities specified in the mortgage or
any of them shall ay the time when procecdings are taken against the
Guarantor hercunder be outstanding or unrealised.

3. The guarantee herein contained shall be en forceable against the
Guarantor notwithstanding that no action ofany kind has been taken by
the Corporation against the Bon'ower-Conmany and an intimation in writing
sent to the Guarantor by the Corporation tha adefault or breach has
been committed by the Burrowur-Comp;my shall be treated as final and
conclusive proofofthe facts stated therein,

4. The Guarantor hereby agrees that any amount appearing due from
the Bon'o\vcr-Cmnpany in the books ofaccounts of the Corporation kept
in the ordinary course ofbusiness shall he conclusive evidence against the
Gruarantor n;' the amount due on the said account and shall not be
questioned by the Guarantor.,

5. In order to give effect to the guarantee herein contained the
Corporation shal] be entitled to actas if the ¢ uarantor was the principal
debtor to the Corporation for al] payment guaranteed by him as aforesaid
to the Corporation.

0. The Guarantor hereby waives all rights which the Guarantor may
hecome entitled (o ag surety to compete with the Corporation in obtaining
paymentofthe moneys due or to becomedue (o the Comoration in respect
ofthe said loan in favour of the Corporation as against the Borrower-
Company.

7o The Guaranton hereby aprees that it shall not be neeessary for the
Corporation (o sue the Borrowu'-(fomp;my before suing the Guarantor
for the amount due hereunder,

8. The Guarantor also hereby agrees that (he lability 1o repay the
amountduc to the Corporation shal| arise on demand being made by the
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Preliminary Note

A contract of hire in respect ol movables is a contract of batlment and 1y
governed by the provisions of Chapter IN of the Contract Act." The provisions
of the Contract Actare, how ever noteshaustve on bailments, A Dathment iy
anise even without any contract. Houses and shops are also often the subject
of hire purchasc agreements, [t is generally public authorities like housing
boards and development authoritics that grant such facility to members of the
public in their housing schemes. '

A hire purchasc agreement has two clements: (1) the clement of bailment,
and (ii) clement of sale, in the sense that 1t contemplates cventual sale. The
element of sale fructifies when the mtending purchaser exercises the option
after fulfilling the terms of the agreement. Upon all the terms of the agreement
being satisfied, a sale takes pl‘ucc of the goods which till then had been hired.
The property does not pass, it may be noted, when the agreement s made but
only passes when the option 1s finally exercised after compliance with all the
terms of the agreement.! The mtending purchaser is known as the hirer so long
as the option to purchase 1. notexcrersed The huer iy noy bound
to buy, but the other side has the obligation undertaken by him to scll. Under
the agreement, possession of the goods is delivered by the owner thereof to
the hirer on condition of the agreed amount in periodical instalments being
continued to be paid. Before the property passces, the hirer, in the absence of

agreement to the contrary, has a right to terminate the agreement.

In this system the hirer is let out the article on a monthly hire after making
the payment of an initial amount 1n the form of premmam. “This amount vaties
according to the value of the article, as well as the practice prevailing in a
particular Company., or firm, but the general pattern is 1o charge 20 10 25 per
centof the value. The price of the article has to be paid in periodic mstalments
by way of hire, on the condition that when all the instalments are so paid the
property in the article will automatically pass to the hirer. At the same time
there 1s no obligation on the part ol the hurer (o pay all the instalments and
purchase the wrtele. He hay merely an option and mayithe so hikes, return the
arucle during the period of hire, In law such an agreement does not amount 1o

I The Hire Purchase Act though enacted in 1972 has not yet been brought into
force. It may be noted here that this Chapter deals only with movables.

2 State of Gujarar v. Memon M. Haji Hasan, A 1967 SC 1885 - ( 1967) 3 SCR 938,

3 Sce SALE post.

4 KL Johar v.Dv C 70O A 1908 SCLO82: Vasantha v, 1 K. Elevalhvar, A 2001 s
3307

S Dalpat Raix. Manohar Lal, A 1974 Rayp. 012K Naravan v. Laxmi Narasimham.
A TOSSHyd 104 (IFB).
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(3) That we shall pay to you guarantec commission at the rateof one
percent per annum quarterly in advance.

(4) [Insert other conditions as may he required).

(FFor other forms of Guarantee, see under BONDS, ante; under
LICENCE and MORTGAGE, post] | P iy

G0 Y

BTN EDS LT

] IO
L} i



370 HRE AND THRE PURCTIAS)

a condition 1s added that the goods shall become the property of the hirer on
the hirer making a certain number of payments. Such agreement should be
drafted like hirc contracts with the usual conditions, but with a clause or clauscs
providing for the said option to purchasc. The additional clause should be
carefully drafted so as to provide for that option or for the property i the
goods passing to the hirer on the payment of all the instalments and on the

hirer duly observing the conditions of hire contract. Two points should be
carefully borne in mind in drafting this clausc, viz.

(1) 1t should not amount to an agreement to buy but should only give
the hirer an option to purchase, for, under the agreement to buy the hirer
having got possession of the roods would be able o pive pood ttle to anyone
who takes the goods on sale or pledge from him without notice of the hire-
purchase contract (vide Scc. 30(2) Sale of Goods Act 1930) and the intention of’
the owner will thereby be defeated. But if the agreement does not amount to an
agreement to buy and gives the hirer only an option to buy, the hirer cannot
give a valid title to any one, cven if the latter takes the goods without notice.’

(2) There should be an cxpress stipulation that the property in the goods
shall not pass to the hirer until all the instalments have been paid. In the
absence of this clause, the power to scize the goods in default of payment of
instalments might be held to make the agreement a contract of sale. The owner
has in him vested not only his contractual right under the agreement but also
a reversionary interest in the goods which form the subject of agreement.
Similarly, the agreement confers two distinct sets of rights on the hirer, viz. the
benefit of the hiring-which constitutes the balment part of the contract and
the option to purchase which 1t 1s now established constitutes a scparate and
proprietary right. Each of the two nterests of both, the owner and the hirer, is
capable of separate assignment.

Minimum Payment Clause

In order to provide for depreciation of the article taken under the hire
purchase agrecment, it is usual (o msert a “*minimum payment” clause which
provides that in the cvent of the dctermination of the agreement by the hirer or
the owner, the hirer shall be liable to pay 50 per cent of the total price after
deduction of the instalments alrcady paid by the hirer,

Types of Agreement

The system prevaals 1 (wo forms. One s where the hirer cnters into a
direct contract with the owner, while in the other a financier intervenes, I'he
financier advances the money for payment of the price and gets a hire purchase
agreement exccuted in his favour after the hirer has settled the bargam with the
owner. The article is delivered to the hirer who takes the responsibility against
loss and destruction of the article Generally there is a guarantor who also
signs the agreement as a surcty.
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sale oran agreement to sell but is treated as a mere contract of bailment with
certain variations relating to contemplated sale.*

Deed of Hire

Fhe e deed s dratted i the form ofanameement. The statutory riphts
andobhgations provided m the Contract Act need not be provided in the
agreement. For instance, the hirer's responsibility for care of goods (Sec.151),
o the option of the owner to terminate the agreement on the hirei's breach of
conditions of hure (See. 153). All other conditions agreed upon should be
clearly mentioned.,

Dusof Hirer as Regards Care
] 5

Under Sec. 151, the hirer is bound to take as much care of the goods hired
asaman of ordmary prudence would, under simila; circumstances, take of his
own goods of the same bulk, quality and value and under Sec. 152, the hirer1s
nhotiesponsible for the loss, destruciion or deterioration of the goods hired if
he has taken such care, A provision to these effects is unnecessary. But if the
parhies intend to vary the statutory obligations in any way, the exact contract
should be entered i the agreement. Forinstance, they may agree that the hirer
shall be liable for loss or damage to the goods, from whatever cause resulting,
even inspite of the fact he has taken the necessary care. Such a condition is
olten niecessary as 1t may be difficult for the owner to prove the negligence of
the hirer.

Condition of Breach

Under Seec 153, the contract would be vordable af the hirer does any act
witlregard 1o the goods hired inconsistent with the conditions of hire. But if
s intended to provide for the option of termination in any other case, e.g. in
case of non-payment of rent or non-insurance of goods, ete., an express
condition will be necessary,

Thre Porchase

This s a form of hire contract under which the hire s payable in
mstalments and an option 15 given 1o the hirer to purchase the coads hired or
O Instalment Supph Co (1) Lid v, Union of Inclia, A 1962 SC 53,
©See Greenwood v FHalguere, (1874 12 BLR 42, rehied on in Roopchand Jankidas

v The Natonal Bank, A 1919 () SAO (at SH1,col 1) 146 Cal 342
S Mo Ennre v Crosshy, (1895) AC 457, D.E Kasisab v. N. T Engineer, A 1965
Mad 257:See also KA Mathai v, Kora Bibbihurey, (1990) 78CC 212 (Financier

has nght to resume possession of the property, - mthis case, a bus, in the event
of the purchaser's failure 1o pay mstalments)
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I—Agreement to Lend a Spinning Plant
THIS AGREEMENT made, ele.

WHEREAS AB owns a Wool Spinning plant (hercinafter called
“the plant™) installed on AI's ticchold Land situate al
townof-—----;

’

i the

AND WHEREAS the said Plant is lying closed for the last several
years and CD's offer to take it on hire has been accepted by AB on the
conditions hercinafler appearing;

NOW THESE PRESENTS WITNESS as follows :

1. The plant will remain in the use and possession of CD for a period
of seven ycars ending with--—-—unlcss this agreement is sooncr
terminated under the power reserved in this decd. During the period of
the plant remaining in the usc and possession of CD, CD shall also be
cntitled to use the Land and the building in which the plantis installed. Such
use and possession ol the land and the building shall be that by way ol
licence only, the licence being automatically terminable on the expiration
or sooncr determination of the hire of the plant.

2.CD shall pay to AB as rent for the hirc of the said plant the sum of

Rs.———- per ycar in advance and shall also pay to AB afccof Rs.-
per year for the usc and possession of the land and the said building.
3.CD will not lend or transfer the plantto any other person.

4. CD will not remove the said plantor any part thercof from the
premises where it is presently installed.

5. CD will keep the plant in good order and condition and will, on
the expiration of the said term or carlier termmation of this agreement,
return the same to AB in the same condition in which it has been lent,
reasonable wear and tear excepted, and all loss or damagc duc to breakage
or any other causc shall be made good by CD at his own cost.

0. CD will keep the plant insured agamst damage or loss by firc or
theftin the joint names of AB and CD, atlcast in the sum of Rs.
withan Insurance company and shall punctually pay all premia and produce
to AB, when required by him, the receipt for the last premium payable in
respect of such insurance.
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Stamp Duty
The stamp duty is the same as on agreement,
Registration

Registration is not compulsory. However, in U.P. an agreement to sell
immovable property is compulsorily registrable. Accordingly hire purchase
agreement relating to immovable property will also require registration in U.P,

~
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3. Thessaid crusher shall be delivered to the hirer at the costof the said
AB.

4. The hirer shall keep the said erusher dui ing the period of hire
good order and condition and shall not part with or suffer the siume to go
out of his posscssion and shall keep the same free and exempt from all
attachments or other Icgal process and shall on the expiry of the period of
hire, return the same to the said AB in as good a condition as it is at the
time of hiring, rcasonable wear and tear cxeepted.

5. In casc of non-obscrvance or non-performance by the hirer of
any of the provisions hercinbefore contained the said AB shall be atliberty
forthwith to terminate this agrecment and to retake posscssion of the said
crusher without prejudice to his right to recover damages for breach of
agreement. '

IN WITNESS WHEREOL, ele.

3—Hire of Electric Fan

AN AGREEMENT made, ctc. (as in Form 2).
WHEREBY IT IS AGREED as follows :

1. The said AB shall let to the hirer and the hirer shall take on hire
from the said AB for a period of ——months from the- an electric
table fanNo.— ——of-——  mukc———modecl on amonthly rent of
Rs.——.

2. The hirer shall pay the aforesaid rent at the office ofthe said AB
at oratsuchother place or places as the said AR may from time to
time appoint, monthly in advance before the - - - day of'cvery month.

3. For hiring during a portion ofa month halfrent will be charged if
the hiring is for not morc than fiftcen days and full rent will be charged for
hiring for more than fificen days,

4. The hirer will not let out the fan on hirc to any other person nor will
he remove it for usc outside the limits of the city.

5. Ifthe fan does not suit the requirements of the hirer, he may return
it within the first week of hiring and in that case will pay anominal hirc of
Rs.- for the period of trial. :
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7.1 the plantor any part of it is injured or destroved by fire or lost
by theftall moneys received in respeet of such insurance shall be paid
forthwith to AB who shall, as the case may require, apply such moneys
cither in making good the damage donc orin replacing the plant or such
partby other articles of similar description and value and such substituted
articles shall become subject to the provisions of this agreement in the
same manner as the articles for which they are substituted.

8. AB or his nominces may at all reasonable times inspect the plant,
its working and efTiciency and CD will fumish to him or them such information
as he or they may require concerning the plant and its working.

9. In case of non-observance or non-performance by CD of any of
the provisions of this deed AR may terminate this agreement, seize. and
retake possession of the plant and accessorics.

10. Any earlier relaxation or indulgence granted by AB to CD shall
notinany way prejuduce the rights of AB under this agreement.

I'1. Itis hereby declared that no workman or other labour, whether
permanentortemporary, of AB is presently employed in the said plant.

12. A list of the plant and the tools and spares is enclosed as
Annexurel.

13. Arbitration clause.

14, Stamp duty clausc.
INWITNESS WHIERFTOL, et '

2—Hire of a Crushing Machine

AN AGREEMENT madec the--- day of-———BETWEEN
AB, cte., ofthe one part AND CD, etc., (hercinafier called “the hirer™) of
the other part; '
WHEREBY ITIS AGREED as follows :

I. The said AB shall et to the hirer and the hirer shall take on hire
from the said AB for a period of one year from the—-—-———one crusher
(firll dleseription) (hereinafer called “the crusher™).

2 The hiver shall pav o the said AR as rent for the hire of the said
crusher the sum ol Ry, madvance before the delivery of the said
crusher to the hirer, '



382 FHERE NN THRE e 1A

(¢) permit the owner or his authorised agents at all reasonable times
to inspect and examine the condition of the said goods;

(d) keep the goods insured against all losses or damage by fire,
tempest or theft up to the value of Rs - with an [nsurance
Company to be approved by the owner and shall keep the insurance alive
during the continuance of the agreement, He shall pay all sums of moncy
received inrespect of such insurances (o the owner who shall apply such
moncey inmaking good the los: by replacement ol such damaged part o
parts or the entire goods of similar description and valuc, whercupon such
substituted part or parts or poods shall become subject to this agreement
inthe same manner as the ornginal goods.

(Other conditions seutled and necessary according to the nature
of the goods). '

5. Ifthe hirer shall make default in the punctual payment in full, of the
said monthly hirc, or in the observance or performance of any of the
provisions of this agrecement, on his part (0 be observed and performed,
the hiring shall immediately determine.

0. On the determination of the hiring the owner may without notice
or demand retake possession of the said goods and for that purposc may
by himsclfor by his agent or servants, enter into or upon any premiscs
occupied by the hirer and scarch the same, inecessary, for the hired
goods.

7. The hircr may terminate this agreement at any time by retuming
the said goods at the owner’s placc of business.

8. If the hiring is terminated by the hirer under Clausc 7, such
termination shall not prejudice the owner’s ri ghtto recover the hirc upto
the'date of such termination nor his right to recover damagcs for any prior
breach of this agreement by the hirer, [and the hirer shall not be allowed
credit or set off for or on account of any payments previously made by
him].

9. (Minimum Payment Clause as in Form No. helow).

10. Any timc or other ndulgence granted by the owner shall not
prejudice or affect his strict rights under this agreement.

IN WITNESS WHEREOF, ctc.
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S Minimum Payment Clause

Atthe termmation of this agreemient either at the instance of the hirer
orthe owner, the hirer shall pay to the owner by way of compensation for
depreciation of the said article such sum as with the amount previously
paid for hure shall make up a sum equal to not less than one half of total
amount payable under the agreement.

O —Agreement tor Hire (with option to Purchase) with a
Financier and a Guarantor

THIS AGREEMENT made thisday - - — BETWEEN AB, clc.,
(hereinafier cplled *“the owner™) of the first partand CD; ete., (hereinafler
called “the hirer™ of the second part and EF, cle.. (hercinafler called “the
cuarantor™) of the thid pait.

WHEREAS the owner on the request of the hirer has purchascd the
motor vehicle described in the schedule hereto from the dealer in order to
letthe same to the hirer on the terms and conditions hereinafier appearing
and the guarantor has agreed to guarantee the payment of the hire and
perfornimec ofother conditions by the hirer inaccordanee with the terms
of this agreement.

WHEREBY in consideration of the above it is agreed between the

parties as [ollows

Paras 1,203 and 4 a), (¢) and (d), sume as in Form Nod. [For
para A (h) substitute the following

(hywillkeep the vehicle registered in the name of the owner, and pay
all taxes, rates, dutics and licence fee or any other charges levied by any
authority underany law orrules for the time being in foree in respectolthe
said vehiele, during the continuance of the agreement.

Proras 5,607 S and ) same av on ot Ne .

1O The guarantor further agrees that in consideration of'the premises,
and i case of breach of the terms of this contract by the hirer, he shall
restore possession of the vehiele to the owner and shall pay such sums of
hire of the vehiele as may have fallen due to the owneralong with any
other sunt that may become payable to the owner,

Para VU sanic as para 10 m Form No. 3,

INWITNESS WHEREOF, ele.
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7 IHire ofy Vehiele
AN AGREEMENT made on the day of -
BETWEEN AB, cte, (hcrcin:lﬂcrcz:Hcd “the owner™) of the one part ang|
CD, ete., (hereinaficr called “the Hirer™) of the other part;
WHEREBY [T IS AGREED AS FOI [ OWS -

1. The ownershall let and (he hirer shall take onhire the vehjele

(full description) bearing registration No, along with its driver ang
cleaner from the - day of for the term of months

henee next cnsuing,

2. The hirer shall during the continuance ofthis agreement pay to the
ownerby way of rent fon (1 hire ofthe s vehicle, compensation lor the
usc and depreciation of (he same and the pay and ] allowances for the
driverand cleaner as 4 foresaid, the sum ofRs, perday.

3. The payment under clause 2 hercinbefore shall be made to the
owner within fiftecn daysafier the expiry of the term of this agreement (o,
by the seventh day of every month).

4. The owner shall at his ownexpense keep the said vehicle in good
and substantia] repairand condition ang will keep the hirer indemnified
against all loss alordamage 1o the said vehicle from whatsoever causce the
same may arise,

S.The hiver may determine the i Myt any by retuming (.
sard vehicle to the owner.and shall thercupon forthwith pay to the owner
allmonceys then payable to him under this agreement.

6. The petrol and ol fo, plvmg the vehicle will e provided by the
hirer.

(Other condition,s as i forms X amd ) W

INWITNESS WIER EOL, ele.



