RECTIFICATION AND MODIFICATION
OF DEEDS

Preliminary Note

Sometimes accidental mistakes crop up in a deed which require to be
corrected, or the partics may agree to modify or vary the terms of any previous
deed, c.g. to reduce the rate of interest or to extend the period of payment or to
extend the penod of performance of contiact, In all such cases, the object iy
achieved by entering mto a supplemental agreement. This is drafted like other
agreements. The former deed, which it is intended to correct or modify, should
be recited, as also the mistakc or agreement to modify or vary its terms. Then,
in the operative part, the corrections intended to be made, or the changes
intended to be introduced, should be detailed with an agreement that the original
decd should be so read and construed as if such corrections or changes had
been made. Itis usual to add, at the end, a clause agreeimg that the former deed
shall remain in full force and cffect subject to the variations made by the
agreement. but, strictly speaking, this clause is not absolutely necessary. The
original decd is called the principal deed and the agreement is supplemental to
it. Usually it is expressly stated in the agreement that it is supplemental to the
principal deed but this, too, is not nccessary. If the partics to the agreement are
not the original paities to the prncipal decd but thenr successors
should be made to sliow the denvation of title.

Crecitaly

Stamp Duty

The supplemental deed is chargeable with the same stamp duty as an
agreement. However if a supplemental deed corrects a purcly clerical crror then
concessional rate of duty is provided for in U.P. vide Article 34-A: Sce similar
provisions in other State amendments.

Registration

If the principal deed was registered, the supplemental deed should also
be registered.! If unregistered, it will remain inoperative.

1 Durga Prasad v. Rajendra Narain, 49 1A 223,41C493,211C750; Dat v. Gopal,
14 ALJ 57; Tika Ram v. Deputy Commissioner of Barabanki,26 C 707.26 1A 97
Sadaruddin v. Chajju, 31 A 13; Yegnanaryana v. Suppan Chetty, 52 M1LJ 244,

1001C 54, A 1927 Mad 11 1; Afsarv. Bechalal, 7 Luck 106, 1321C 60, A 1931 Qudh
286.
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l;Agrecment Correcting Mistakes in a Sale Deed ., |,

AN AGREEMENT madc on the- —day of—
BETWEEN AB.cte., (hereinafler called the “vendor™) of the one part
ANDCD, etc., (hereinafter called “the purchaser”) of the other part;

WHEREAS by a deed of sale dated the ——__ and made
between the same PCrsons as are partics hereto and in the same order
(hereinafter called “the principal deed”) the vendor transferred to the
purchaser the entire property - ———— ip pargana ——___ district
————— and the principal deed has been registered at No. in
Book No. Volume No. | pages to in the
Sub-Registrar’s office at ;

AND WHEREAS certain mistakes have accidentally crept inthe .

principal deed which the partics have now agreed to rectify, in the manner
hereinafler appearing, :

NOW THESE PRESENTS WITNESS and the parties héreto

hereby agree as follows:

I. That the principal deed shal be so rcad and construed as jf—

(a) For the word “Radha Mohan Dag” wherever the same occurs in
the principal deed the word “Radha Raman Das” were substituted,

() Between the words “the vendor hereby transfers to the purchaser
all that” and the words “TQ HOLD the same” there were inserted the
words “the property described i nthe schedule hereto ™

(¢) In the schedule 1o the principal deed for the figure and word
"380 highas " shown in the column of the area of the property sold, the
figurc and word “424 bighas™ were substj tuted.

2. Thatas rectified and modified as aforcsaid the principal decd shall
remain in full force and effect. :

IN WITNESS WHEREOF the partics hereto have signed the
agreementon the date first hereinbefore mentioned.

2—Agreement Correcting Tweo Previous Deeds

AN AGREEMENT madc the ——— day of o
BETWEEN AB, cte., (hereinafier called “the mortgagor”) of the one part
AND CD, cte., (hercinafier called “the mortgagee™) of the other part;
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WHEREAS this agreementis supplemental to the deed olmortgage

madc on the - between the same partics and in the same order
and registered at No. Book No. and Volume No.

pages —---——— in the Sub-Registrar’s officc at ———— —— (hercinalter
referred to as “the first principal deed”) and also to the deed o additional
mortgage dated -~ — made between the same parties and in the same

order and registered at, ete., (hereinafler referred (o as “the sccond principal
deed™);
AND WHERLEAS in the schedule o the first principal decd the
‘property entered as item No. 5 has by an accidental slip been wrongly
described both as regards its name and also as regards the particulars of
rent, revenue and profits thereof;

AND WHEREAS in the Schedule A to the second principal deed in
which the same property has been included and entered as item No. 4,
though the namc of the village has been correetly shown, the other
particulars about rent, revenuge and profits have been taken from the schedule
to the first principal deed and wrongly shown;

AND WHERTEAS the parties have now agreed that the aforesaid
nmistake mthe first prncrpal deed and the second principal decd should
be corrected in the manner hercinafier mentioned.

NOW THIS DEED WITNESSES and the partics hercto hereby
agrec as follows :

1. That the first principal deed shall be so read and construed as if in
the'schedule theret for the entry at No. 5 the following entry were
substituted;

* * * *

2. That the sccond principal deed shall be so read and construcd as
ifin Schedule A thereto for the fipures incolumns 6, 7 and 8 (viz, those of
rent, revenue and profits) relating to village Mirzapur, the figures * v
* —"and ""—————""respectively were substituted.

3. That as varicd aforesaid the first principal deed and the sccond
principal deed shall be fully binding between the partics and shall have full
forcc and cffect.

IN WITNESS WHERLEOL, cte.
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3—Modifying a Previous Deed by Extending Time for ;
"Performance of a Contract (One Party being Different
from the Original)

THIS AGREEMENT made the — day of
BETWEEN the Governor of Uttar Pradesh (hereinafter called “the
Governor™) afthe one Pt AND AR, cle., (hereinafler called “the buyer’)
ofthc other part; ‘

WHEREAS this deed is supplemental to the deed of sale made on
the day of —— between the Secretary of State for
Indiain Council of the one part AND the buyer of the other part (hercinafter
called “the principal deed”) relating to the produce ofthe
forest; .

AND WHEREAS since the passing of the Constitution of India all
contracts relating to the property vested in the State for the adminisiration
of a State arc to be made in the name of the Governor; '

AND WHEREAS by clausc 4 of the principal deed the buyeris
required to convert the forest produce purchased by him and to remove

the same beyond the limits of the specially fire protected area by

the

day of —— and to remove the same beyond the limits of
the forest division and beyond such chaukis as may be decided on angd

recorded in writing by the Forest Officer before sunset on the——day
of— 3 ' T

AND WHEREAS it has now been agreed between the partics‘té

cxtend the said datcs, the former ofthem l0———dayof
and the latter of them to -

NOW THESE PRESENTS WITNESS and the parties hereto
hereby mutually agree as follows:

(1) That the principal deed shall be so read and construed as ifin
clausc'4 thereof ““the —— dayof —— »were substituted for
“the - -day of —"and “the——__ day of —_»
were substituted for “the dayof —— _»

(2) That save as varicd as hereinbefore provided the principal deed
and all terms and conditions thereof shall continue to be binding and in ful]
force and effect.

IN WITNESS WHEREOF, etc.

s &
SRR

i3 ﬁ}#
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4—Agreement Moditying Previous Agreement by
Extending the Period of Supply of Goods
AN AGREEMENT made on the — ——dayof—— — — ctc.,
which is supplemental to an agreement made on the ——-— between the
partics hereto and in the samce order (hereinafier called “the principal
agreement”).

WHEREAS under the terms of the principal agreement the said CD

advanced a sum of Rs. to the said AB on the terms and
conditions therein specificd, onc of them being that during a term of five
years from the ————-—- the said AB would if so required sell to the

said CD incach year certam quantity ol wheat of a certain kind and that
in casc of default would pay to the said CD as compensation a sum of
Rs.——————forevery quintal of wheat by which the quantity delivered
by him would fall short of the quantity agreed upon;

AND WHEREAS dcfault has been made by the said AB n the
delivery of the said quantity of ————— inthe year —— — — —;

)

AND WHEREAS the said AB has represented that the said default
was due to circumstances beyond his control and requested the said CD
that the term of the principal agreement be extended by two years;

AND WHEREAS the said CD has agrced to grant extension of the
term of the principal agreement as prayed by the said AB and the partics
have agreed that the said extension should be sceured by a supplemental
agreement modifying the principal agreement;

NOW THESE PRESENTS WITNESS and the partics hereto
hereby agree as follows :

. 1. That clause———of the principal agreement shall be so rcad
and construed as if for the words “five years” the word “'scven years™
were substituted.

2. That as varied and modificd as aforcsaid the principal agrecment
shall remain fully binding on the parties and of full force and effect.
IN WITNESS WHEREOF, ctc.

5——Supplcmcntary Agrecement Varying Rate of Interest on a
Mortgage Debt and the Time of Payment

(See Precedents Nos. 42 and 43 under MORTGAGE).
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3—Modifying a Previous Deced by Extending Time for
.Pcrformnncc of a Contract (One Party being Different
from the Original)

THIS AGREEMENT made the — iy iof >
BETWEEN the Governor of Uttar Pradesh (hercinafter called “the
Governor™) of the one Part AND AB, ctc., (hereinafier called “the buyer”)
ofthe other part;

WHERTEAS this deed is supplemental to the deed of' sale made on
the—— dayof —— between the Sccretary of State for
Indiain Council of the one Part AND the buyer of the other part (hercinafier
called “the principal deed™) relating to the produce of the —
forest; .

AND WITEREAS sinee the passing ol the Constitution ofIndia all
contracts relating to the propenty vested in the State for the administration
ofaStatc arc to be made in the name ofthe Governor;

AND WHEREAS by clause 4 of the principal deed the buyer is
required to convert the forest produce purchased by him and to remove
the same beyond (he limits of the specially fire protected area by

the day ol »and to remove the same beyond the limits of
the forest division and beyond such c/iakis asmay be decided on and
recorded in writing by the Forest Officer before sunset on the——day
Of = § e

AND WHERFEAS it has now been agreed between the partics to
extend the said dates, (e formerofthem o .. —day ol
and the latter of them o - -dayof—— . __

NOW THISE PRESENTS WITNESS and the partics hereto
hereby matuall yagrecas follows:

(1) That the principal deed shall be sorcad and construed as if in
clause 4 thercof“(he - ~dayof "were substituted for

“the day of —— ;4 “the —— dayof —__ »
were substituted l"or“thcd;ly of —__ »

(2) That save as varied as hereinbefore provided the principal deed
andallterms and conditions thereofshal! continue to bebinding and in ful]
foreeand effect.

IN WITNESS WHEREOF, etc.
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interpretation of deeds of release that however wide and general the covenant
of release may be, its operation must be restricted to the rights which arc
contemplation or in controversy between the partics and would not cover or
comprchend rights which were not in the minds of the partices at that time. The
general words of a relcase are limited to that thing or those things which were
specially in the contemplation of the parties at the time when the release was
given, though they were not mentioned in the recitals.® The deed has to be
construcd strictly consistent with its contents and the purpose thercof.

Thus if what was released was right in a Hindu father's self acquired
property it would not operate in respect of that property which the father
subsequently threw into joint family hotchpotch. Likewise if what was
surrendered was right to succeed to a certamn estate as hewr it could not amount
to renunciation of the exccutant's contingent right of succeeding to 1t by
survivorship as and when occasion arose.’

A deed of release should be drafted either simply as a deed poll, oras a
deed to which both the releasor as well as the person in whose favour the
releasc is made are made partics. A deed of release should be drafted generally
in the same form as deeds of transfer. However if a deed is bilateral it may be
construed to be a gift, while a unilateral release cannot anount to a gift."

Parties

All persons interested, whether as bencficiaries, or as trusteces, or
otherwise, in the subject of the release should, as a general rule, be made
parties to the dced and should exccute the deed. When there are scveral
CO-pronusces (das co-mottgageces, co-patinets, co-sharers), all mustjom m giving,
arelease. '

Recitals

The recitals in a release should show fully and precisely the circumstances
upon which the releasc is based. This is nccessary as the general words of
release will be controlled by the recitals.

Consideration

Unless there is a definite monctary consideration (in which case the
same should be stated, and its receipt should be acknowledged), it 1s usual to
express a rclease as made in consideration “of the premises”, i.¢. of the facts
stated in the recitals,

8 Norton on Dceds (11 Edn.) p. 2006 rel. on in Chinnathayi, supra (also relymg on
Halsbury’s Laws of England, Il Edn., Vol 7, para 345); Rajagopalassupra.
9 Chinnathayi, supra.

10 Commr. of Gift Tax v. Ansuya Sarabhai, (1998) 9 SCC 194.
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Operative Words

No special words are necessary so long as the intention is clearly
expressedr The words in general use are “release”, “discharge” “relinquish”,
Release of a person or his property from “all suits, proceedings claims and

demands™, generally extinguishes all rights of action, titles, conditions, etc,,
then existing. ’ '

Release and Receipt

There is a distinction between release and receipt. A retease extinguishes
aclaim whereas a receipt is simply an evidence of payment,

Release and Gift

Renouncement by one of the co-sharers of jointagricultural land in favouir of the
other cosharer was held in the undemoted case' to be a release and not a gift.

Execution

The deed should be executed by all releasors (co-promisees). If some do
notsign, 1t would ordinarily not be binding on them unless there is anything
to indicate that it was intended to bind them. In all cases, in which there is an
apprehension that some persons will not execute the deed, it should be provided

that non-execution by any party should not affect its operation as against
those who execute it.

Several Co-promisors

When there are several co-promisors, a release of one does not discharge
the others; therefore if it is intended to discharge all, the relzase should be of
all the co-promisors, whether they are all made partics to the deed or not.

Stamp Duty

The relevant provision is Article 55 of Schedule 1[That has to be read
with See.23-A . State amendments to the Schedule should be consulted.

Byawhom Payable

The duty 1s, in the absence of a contract, payable by the person making
orexecuting the deed, i.e. the releasor (Sec. 29)

Registration

A release must be registered when the amount of the claim to, or interest
i, immovable pronerty which is extinguished is of the valye of Rs.100 or
upwards [Sec. 17(1)(h) Registration Act].

Ilthe release is of a right in movable property, or froma personal obligation
or, is relinquishment of a personal right, it need not be registered.

W0 Stare v, Alokik Jain, A 1998 Raj 348.
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1—Mutual Release by Two Persons

THIS RELEASE madc on the day of- BETWEEN
AB, ctc., of the onc part AND CD, ctc., of the other part WITNESSES
that cach of them the said AB and CD hereby relcases the other of them,
from all sums of money, accounts, proceedings, claims and demands
whatsocver which cither of them, at any time had or has by rcason or in
respect of (fiere state business or matter ¢.g.) the partnershipof— - -
at or, the agencey of sale of books herctofore held by the said AR
from the said CD, or, (any act, cause, matter or thing'.)

It is hereby declared that amount or value of the ¢laim hereby
renounced is Ry -o-—.

IN WITNESS WHEREOF, ctc.

2—Mutual Release by Three Persons

THIS RELEASE, ctc., (as in Form1).

WITNESSES that cvery once and cvery two of them the said AB,
CD, and EF, docs and do hereby release the others and cach of the
others of them from all sums of moncy, accounts, procceding, claims and
demands whatsocver which any one or two of them at any time had or has
upto the date hereofagainst the others or cither of the others of them for
or by reason cte., (ax in FForm 1).

It is hereby declared (as in Form 1)

3—Release by Creditors to a Debtor, Conditional
on Composition of Debts

THIS RELEASE is madc on the day of———-BETWEEN
AB.,ctc.,CD, ctc., EF, ctc., GH,ctc., (hereinafier called “the creditors™)

of the one part AND XY, ctc., (hereinafter called “the debtor”) of the
other part;

1 Ifageneral release from all claims is intended then these words withm brackets
may be used instead.

2 This s necessary only il the amount or value does not exceed Rs. 1 L000 because

beyond that value a fixed stamp duty is levied (sce however local amendments

to Article 595).



RETEFASE OF BOND Oy IGATION 729

WHEREAS the debtor is indebted to the creditors in several sums
specified against their respective names in the schedulg hereto;

AND WHEREAS the creditors have agreed to accept a composition
of - paiscin the rupec in full discharge of their said debts,

NOW THIS DEED WITNESSES as 1'ollows:I

I. The debtor agreces on or before the— -day of. to
pay to each of creditors who shall execute this deed before that date the

composition of- —paisc in the rupee on his debt specified in the
schedule hereto. ‘

2. Eachof the creditors hereby agrees to accept such composition in
full satisfaction ofhis said debt.

3. If such composition be duly paid cach of the creditors hereby
rcleases the debtor from his debt.

4. This release shall be binding and cffectyal though not executed by
all creditors and though all or any of the non-cexecuting creditors may be
paid in full,

3. Ifthe said composition shall not be duly paid at the time and in
manner aforesaid or if before the day of ——. the debtor

shall have been adjudged insolvent then this deed shall be void.

The schedule herein referred to

"

Creditor’s name—— Amount of deb——- Amount of Composition
IN WITNESS Wi} IEREOF, ctc.
4 Release of a Bond Obligation when the Bond is Lost®

TOALL WHOM IT MAY CONCERN, I, AB, cte., send grcetings.
WHEREAS by their bond orobligation dated the— CD,

YoIthe bond s lorthcoming the simplest thing s to returnit, but when it is lost or
nuslad, the obligor may require a release. If the bond was a simple money bond,
dmerereeeiptof the money due thereon may be sufficient, but if the bond is in
Lnglish form consisting of'a bond and an obligation, a release in this form may
be required. When there are several joint obligors, the release in favour of one
does not discharge the others (Scc.44 Contract Act). Itis doubtful if one of the




730 REDEASE, RETINOQUISTIMENT, DISCTAINMIER

etc., and EF, ctc., bound themselves to the said AB for payment to him to
the sumof Rs.—

AND WHEREAS the said sum has been paid with interest in full
discharge of the said bond,;

AND WHEREAS the said bond having been lost or mislaid cannot
be delivered up to the said CD and EF.

NOW THESE PRESENTS WITNESS that I, the said AB, for the
consideration aforesaid, hereby release and for ever discharge the said
CD and EF and cach of them from the obligation of the said recited bond

for all sums thercundcer payable to me or my exceutors, admimistrators
and assigns.

IN WITNESS WHEREOF, etc.

5—Release of a Guardian by a Minor on Becoming Major

THIS RELEASE is made on the day of
BETWEEN AB, ctc., of the one part AND CD, etc., of the other part;

WHEREAS by an order of the District Judge of— ———
dated————in the matterof - - —————minor, it was ordered that the
said CD be appointed guardian of the property of the said AB during his
minonty;

AND WHEREAS the property of the said AB consisted of
agricultural land, housc property, movables, outstanding debts and cash;

AND WHEREAS sincc his appointment as such guardian the said
CD has administered the said property diligently and kept correct accounts
of the income and expenditurc and has with a portion of the income so
received purchased Government seeuritics and the rest has been deposited
in the Bank in his own namc;

AND WHEREAS the said ABhasonthe -~ - day of
attaincd majority;

AND WHEREAS the said AB has now yrone through the accounts
Kept by the said CD and has satisticd himsclfas to their correctness and
the said CD has delivered to the said AB all the title deeds to immovable
property and the movable property and cash duc to him and has transferred
into his name all the sccuritics and bank accounts and has put the said AB
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v Inpossession of all the agricultural land, housc property and has delivered
to himall the papers, registers, accounts, receipts and vouchers relating to
the management of the said property of the said AB during the said AB’s
minority;

AND WHEREAS the said AB has agreed to execute the rclease
hercinafter contained,

CD from all suits, proceedings, claims, demands or accounts whatsoever

for oron account of the movable and immovable property and cash of the
said AB or the management thereof or for conversion, sale, application,
accumulation and investment thereofor foror in respect ofthe rents, profits,
income oraccumulation of income thercof respectively or for orin respect

ofany act or thing at any time done or omitted or neglected by the said

CD inrelation to the premises.

IN WITNESS WHEREOF, etc.

6—Release from Certain Obligations Contained in a Contract

THIS RELEASE, ctc. (as in Form 5).

WHEREAS by an agreement made between the parties hereto on
the— the said CD agreed to supply 1,80,000 cubic metres of
semal logs to the said AB.

AND WHEREAS the said AB has now ajgreed to release the said
CD from the obligation to supply 30,000 cubic metres of semal out of the
contracted supply hereinbefore mentioned.

NOW THIS DEED WITNESSES as follows :

(1) The said AB hereby relcascs the said CD from so much ofhis
obligation under the aforesaid deed ofagreement dated the— __
asrelates to the supply ol 30,000 cubic metres of semal logs.

(2) The parties hereto hereby agree that the remaining obligations
under the aforesaid deed of'agreement dated (he—— ———-shall continue
to be binding and of ful] cffect.

INWITNESS W11 EREOF, ete,

4 Neealso RESCISSION OF CONTRACT, Post.
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7—Release in Consideration of a Transfer

THIS RELEASL, cle., (st l-orm ).

WHEREAS by an agreement entered into between the partics hereto
on the————and registered on the -the said CD agrecd on the
expiration of five ycars from the date of registration of the said agreement
to transfer to the releasor certain property therein specificd on certain
terms therein mentioned and the releasor agreed on the execution o [a
deed of such transfer by the said CD to exceute a deed of relcasc releasing
the estate described in the schedule hereto from cvery claim and demand
whether by inheritance or agreement or otherwise which he mi ghthave for
or about any share in the said estate other than the propertics agreed to be
so transferred. .

AND WIHEREAS m performance ol the agreement hereibelore
recited the said CD has this day transferred by a formal deed of transfer
the said property specified in the said agrecment to the relcasor on the
terms therein mentioned.

NOW THIS DEED WITNESSES that in pursuancc of the agreement
hereinbefore mentioned and in consideration of the said transfer, the releasor
hereby releases, transfers and confirms the estate described in the schedule
hereto TO HOLD the same to the said CD freed from cvery claim and
demand whether by inheritance or under any agreement or otherwise which
the releasor may have had at the date of the agreement hereinbefore recited
ornow has against the said estate or any part of it.

The schedule herein referred to.

IN WITNESS WHEREOF, etc.
8—Deed Declaring that Executant has no Rightin Certain Land

Transferred to him by his Father Relinquishing
all Rights under the Deed of Transfer

AN AGREEMENT madc on the - -——day of————
BETWEEN AB, cte.. of the first part AND CD, cte., of the sccond part
AND ————Bank having its registered office at— ———— of the third

part;
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WHEREAS the said CD in anticipation of the threatened attachment
ol his property in proceedings for recovery of revenue executed on
the— afictitious deed of transfer styled a tamlik namah in favour
ol his son the said AB in respect of lands in villages XY and Z fully
described in the schedule hereto:

AND WHEREAS the said tamlik namah was never intended to
pass any ttle to the sard A and conscquently the latter did not take
possession or obtain mutation in respect of the land of the said villages
and the same are still in posscssion of the said CD;

AND WHEREAS the said CD executed on the
ol mortgage in favour of the Bank of the sum of Rs.
hypothecating among other property the said lands in the villages X, Y
and Z; ; ‘

AND WHEREAS the Bank having come to know of the said tamlik
namalh has threatened to repudiate the said transaction of mortgage unless
the said AB disclaims all rights under the said ramlik namabh;

AND WHEREAS the said CD has requested the said AB to execute
such adeed of disclaimer and the said AB has agreed to do so;

NOW THESE PRESENTS WITNESS that in pursuance of the
said agreement and in consideration of the Banks forbearance torepudiate
the said mortgage the said AB hereby declares and assures the Bank that

adeed

the said tamlik namah cxccuted by the said CD on the and
registered on the isa fictitious transactidn and does not confer any

title on the said AB:

AND the said AB hereby disclaims and relinquishes in favour of the
said CD all rights in the said lands in the villages X,Y and Z which the said
tamlik namal may be deemed to have conferred on him,

The schedule herein referred (6.

IN WITNESS WHEREOF, clc.

9—Release of a Covenant in a Deed by
Endorsement on the Deed

I, the within-named AB, do hereby release and forever discharge
the within named CD and his hcirs, executors, administrators and assigns,
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from the within written covenant entered into by the said CD to, clc.,
(specify the act) (Or, not 1o, cte.,) and from all suits, proceedings,
accounts, claims or demands for or on account ofor in respect of the said
covenant. The valuc of the claim renounced is Rs. - —- ke

Dated
(Sd.)) AB

10— Release from a Contract for Re-purchase Contained in a
Sale Deed, in Consideration of Release from a Debt
THIS RELEASE 1s made on the day of .
BETWEEN AB, ctc., (hercinafier called ““the vendor™) of the onc part
AND CD, ctc., (hereinafler called “the purchaser™) of the other part;

WHEREAS the vendor exceuted a sale deed in favour of the

purchaser purporting to scll to him his property in viilage for
Rs.————and the said sale deed had been registered at No.— - in
book No.———volumc No.———on pages—-—-——in the

Sub-Registrar’s officc at ———————- -

AND WHEREAS in the aforesaid sale deed a condition was inserted
that if the vendor repaid the consideration moncy with the expenscs of
exceution and registration of the sale deed within twenty years from the
daic of the sale deed the purchaser or his heirs would re-transfer the
property sold to the vendor;

AND WHEREAS as the said condition was added to the sale deed
after ithad been written but before registration, there is a dispute between
the partics about its validity;

AND WHEREAS in view of the said dispute the vendor has agieed
with the purchaser to release the purchaser of the said condition in the
aforesaid sale deed in consideration of the purchaser relcasing the vendor
and his property from the principal and interest due under the promissory
notc exccuted by him for Rs. i favour of the purchaser on
the

NOW THIS DEED WITNESSES that in pursuance of the aforesaid
agreement the purchaser hereby releases the vendor and his property

5 Necessary only if it does not exceed Rs. 1,000, because beyond that value a fixed
stamp duty 15 levied (See, however, local amendments of Article 59).
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romthe primcipal and mierest duc to the purchaser under the promissory
notedated -~ ~AND the vendor hereby releases and forever discharges
the purchaser and his heirs from the covenant that the purchascr or his
heirs shall re-transfer the property sold to the vendor on the latter rcpaying
the purchase moncey with expenses ol exceution and fegistration of the
sale deed contained in the aforesaid sale deed dated the—-- - g
from all suits, proceedings, claims or demands for or on accountoforin
respect of the said covenant:

PROVIDED ALLWAYS. clc.. (Interpretation clause).

IN WITNESS Wi IEREOF, ete.

Il Release by ©essor of Breach of Lease Covenants®

THIS DEED OF RELEASE is made, cte,

(After names of partics and recital of the lease and also of the
covenants of the lease which have been broken).

AND WHERLEAS recently the lessee has committed a breach of the
hereinbefore recited covenant of the said lease whercby a rightofaction
of'and of re-entry and forfeiture has or may have arisen to the lessor AND
WHEREAS the lessor has agreed to exccute the release hercinafier
contained NOW THIS DEED WITNESSES that in pursuancc of the
said agreement the lessor hereby releases and waives al] rightand titlc of
action, i-entry and forfeiture, and other claims and demands whatsocver
which the lessor novs has or mighthave against the lessee orany person or
persons claiming under or by virtuc of the said Icasc for or by rcason of
any breach of any covenant contained in the suid Icasc by the lessec AND
also docs ratify or confirm the said lease PROVIDED ALWAYS that
nothing herein contained shall prejudice or affect any of the rights or
remedies of the fessor under the covenants, conditions and provisos of the
said lease in respect ofany future breach olany covenant or agreenient on
the partof the lessee therein containcd.

IN WITNESS, cle.

0 Sceprecedents of LEASEE. anre.
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12—Surrender by a llindu Widow of her Life Estate to
Accelerate Reversioner’s Succession’

THIS DEED OF Sl IRRENDER is made on the day
of—— BETWEEN AR of¢ ol the one part AND CDocte B, ee,
and G, ete., (hereinafier called “the reversioners™) of the other part;

WHEREAS the rroperty specified in the sehedule hereto ofthe value
of Rs. —is the whole estatc of XY (he deccased husband of the said
AB; '

AND WHEREAS ever since the deathof the said XY, AB has been
in possession of the said property under his wil| conferring on her, only a
life estate therein as a Hindu widow:

AND WHEREAS the said reversioners are the only ncarest
reversioners of the XY and the said AB is desirous of releasing and
determining her life interest in the said property in order (o acccelerate the
succession thereto of the rey Crsioners,

NOW THIS DEED WITNESSES that in pursuance of such desire
and in consideration of the natural love and affection of the said AR forthe
reversioners the said AR as life owner of'the said property hereby releases
and surrenders to the reversioners ALL that property described in the
schedule hereto and all the ri ghts, interest, claim and demand ofher husband,
the said XY thereto or therein (o the intent that the said property may
become immediately vested in the reversioners as absolute owners thercof:

The schedule hereim referred o,
IN WITNESS Wi IEREOF, ¢te.

13—Compromise of a Threatened Claim by Government
Relinquishing I.and and the other Party giving up his
Mesne Profits, with Indemnity Clause against Claim of
Government’s Lessee

THIS RELEASE made this day ol
7 Strictly speaking this is a form ol'conveyance. The surrender should be honafid.-.
of the whole estate, and in favour of the whole body of nearest reversioners
With the statutory acquisition of absolute estate by Himdua widow under Sec

14(1) of the Hindu Succession ACt 1950, this precedent would be relevant only
in cases referred to in See 14()
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BETWEEN the Governor of ( Jttar Pradesh (hercinafter called “the State
Govcrnmcnl") of the one part AND AB, ctc., of the other part;

WHEREAS the State Government has been in posscssion of the
market land deseribed in the schedule hereto and valued approximately at

Rs.--- —since the year 1988 and has Ict out the said land to onc C'D for
aterm ending with the year--- - ... ..

AND WHEREAS AB claims the said land as his property and has
scrved the Collector of with anotice under Sce. $0) ofthe Code
ol Civil Procedure, 1908, threatening, to institute a suit agnst the State
Government for posscssion of the sald land and for rccovery of
Rs. . & onaccount ol mesne profits:

AND W} IEREAS the State Government arc advised that AB has a
good claim to the said land;

AND WHEREAS the State Goverimenthas agreed 10 rehnguish ali
claims to the said Taind and 1o giveup possession thereofin consideration
of AB net taking any legal steps in the matter s withdrawing his clain: 1o
mesne profits.

NOW THIS Di:1.1) WITNESSES a- follows -+~

L. In pursuance of the said agreemeniand in considoration of (he
premises the State Government herehy relimguishes, serrenders and
tansfers to A all the rights, title and mierest thin the State Government
may have in the market fand described in the schegule hereto TO HOLD
the said land to AB, his heirs, successor s i asstens lorever,

2. The Governor hereby covenanis with AR thatthie said lands shall
be quictly entered upon and held and cieved and the rents and profits
thereol reecived without any interruption or disturhance by the State
Government or any person claiming thic rghorintrust for it AND that it
has given notice of the cancellation of he Jease aid of the rehnquishment
ofall proprictary rights in the said land by, the Governorin lavour of AR,

3. Inpursuance of the said asreainent andiin consideration o fihe
rehnguishmentand transter heremoclore contwned A hereby relinquishes
allclaims to mesne profits in respectof the said land for the period from
the date of posscssion of the State Governnent apto the date of this deed,

4. AB hereby agrees that he will indemnity and save harmless the
State Goveniment against any claims by the said ¢y i 1espectofany loss
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ordamage suffered by the said CD in consequence of being disposscssed
of the said land before the expiry of the term of his leasc and also in
respect of all costs, charges and expenses which the State Government
may incur or for which it may become liable in respect of any such claim.

5. PROVIDED ALWAYS and it is hereby agreed that in cach of
the covenants hercinbefore contained the cxpression “the State
Govermnment™ includes its successors and assigns and AR includes his heirs,
successors, representatives and assigns.

The schedule herein referred to.

IN WITNESS WHEREOF, etc.

h 15i114—~Release of Property from Charge
for Maintenance under Wills

THIS RELEASE made on th¢————-day of—————
BETWEEN AB, ctc., CD, ctc., EF, cic,, GH, ctc., and JK, ctc.,

(hereinafter called “the relcasors™) of the one part AND XY, cte., of the
other part;

WHEREAS PQ the grandfather of the said XY exccuted threec Wills
on the day of~—- - -, the-—-—-——day of~—— -, and
the day of’ -— - respectively and under the said Wills
provided for the payment of Rs. 1,500 per month as maintenance to cach
of his three daughters named RS, TU, and VW respectively and after
their deaths to their respective children, and by the said Wills charged the
payment of the said amounts of aintenancc on the property described in
lists [ and IT in the schedule hereto; '

AND WHEREAS the said RS having died the maintenance allowance

of Rs.1,500 per mensem allowed to her has devolved on her daughter the
aforesaid ARB;

AND WHEREAS the said TU having dicd, her mainienance
allowance of Rs. 1,500 per mensem has devolved on her sons and daughter
the aforesaid CD, EF and GH; .

AND WHEREAS the said VW having died her maintenance
allowancc of Rs. 1,500 per mensem has devolved on her daughter JK;

AND WHEREAS the said XY has agreed to scll the property

described in list T of the schedule hereto free from all encumbrances and
charges:



DISCEAINER OF T BY A BENAMIDAR 739

AND WHEREAS at the request of the said XY the relcasors have
agieed o release the sard property Trom therr claim for maintenance
aloresaid;

NOWTHIS DLELED WITNESSES that in pursuance of the aforesaid
agreement the releasors hereby release the said property described in list
Fofthe schedule hereto from the charge of the hercinbefore recited
tamtenance allowances created by orander the hercinbelore recited Wills
ofthe said PQ and rom every claim which the relcasors or any ol them
have for the same.

PROVIDED THAT AND IT IS HEREBY AGREED that the
expression “the releasors™ hercinbelore used mclydes their heirs,
representatives, successors and assigns.

The schedule herein referred ro.
IN WITNESS WHEREOF, cte.
15—Release of Part of Mortgaged Property from Mortgage
(See Lrorm 41 under MORTGAGL)
16—Disclaimer by Members of a Joint Family ()fany'
Rightin the Separate Property of a Member

We, AB, cle., CD, cte., and EF, cte., being members of a joint
Hhindu Gimily with G ete hereby declare that the property purchased
by the said GH under a sale deed dated — from XY forRs.
has been purchased by him with his own Scparate moncey and is his scpa-

rate property and not the property of the said joint family and cach of us
hereby disclaim all rights in and title to the same.

I7—Disclaimer of Title by a Benamidar®

[, AB, ctc.. hereby declare that the property described in the schedule
hereto and purchased by me at an auction sale in exceution of deeree
No. dated of the court of - o] e —

N Though under the Benanu Transactions (Prohibition) Act 1988 benami
tansactions have been banned, a disclaimer of tile by a benamudar n favour of°
true owner will be in order : Ct Sankara Hali Institute v, Kishori Lal, (1996) 7
SCC 55 (para §). Sec also precedent No. 7 under SALE, post.
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Was purchased by mc benami for N, ele.
money and therefore belongs exclusively (o
rights in and title 1o the same

athisinstance and with his
himand I hereby disclaim all

18—Disclaimer of Right, Coupled with Relinquishment

AN AGREEMENT dated the -~day of- —
BETWEEN AB, ctc., (D, cte.,and EF, etc., of the one part AND the
Govemor of Uttar Pradesh (hercinafier called “the State Governmen(™) of
the other part;

WHEREAS the house mentioned and described in (he schedule
hereto was built by the said AR andwas his separate and exclusive property;

AND WHEREAS by adeed of sale dated the— ~——the said
AB absolutely transferred the said housc to XY
Gl one ol the sonsolthe sad AR

AND WHEREAS on his appointment as - at-
the Statec Government demanded sceurity from the said CD and the said
XY stood surety for the said CD and hypothecated the said house in
favour of the State Governmient assceurity;

AND WHEREAS the said AR, being a member of ajoint Hindy

)

family, the Statc Government were advised that the other members of the
said joint family might claim aright in the said housc
power of the said AB to sell the same lothes

the widow of the late

and might dispute the
aid XY or they or the said
AB might impeach the said sale on any other ground and the State
Government refused (o acceptthe security offered by the said XY as
sulficient until all the members ol the sad joing Fnily exceuted o deed of
disclaimer of any rightto the said house and assured the State Government

that the said XY had a good and indivisiblc title to the said house;

AND WHEREAS (he partics hercto of the first partbeing all the
present members of the said joint Hinduy Lamily of the said AR have, in
consideration of the State Government aceepting the said security
to exccute the required deed of disclaimer
assurance;

NOW TS PRESENTS WITNIESS ag follows:

(1) The parties hereto of the first part hereby state and declare (hat
the house mentioned and deseribed in the sehedule

cagreed
and to give the required

hereto was on
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the the absolute and exclusive property of'the said AB and assure
the Stace Government that the transfor made by the said AB by the said
sale deed of the in favour of'the said XY was a valid ransaction
and conferred a good and absolute title on the said XY to the said housc;

(2) Ifthe said house be regarded as being part of the property of the
said joint family and the said CD and EF as having aright to impcach the
said lrungfcr, the said CD and EF hereby relinguish such right and confirm
the said transfer.

The schedule herein referred o,

IN WITNESS WHEREOE, cte..



RESCISSION OF CONTRACT

Preliminary Note

A contract can, by consent of parties. be rescinded and cach party s
thercupon released from its obligation to perform its part of such contract. The
simplest way of making the rescission s to endorse the mutual agreement off
the partics on the deed of contract, or if there is no deed of contract, or it is not
at hand, a separate deed of rescission may be written and executed by both the
partics. The deed should recite the contract, and the agreement to resemd it In
the operative part, the parties agree and declare that the contract be rescinded.
The parties also release cach other from their obligations. The deed must be
stamped as a deed ol release

Sometimes a contractis rescinded by one party only, .o whena contract
is voidable at the option of a party he may rescind it and restore such benefit
as he may have received under the contract (Sec. 64, Contract Act). This rule 1s
applied as a rule of equity and good conscience. But the contract must be
rescinded as a whole. Such rescission may be made by bringing a suit for
rescission or by communication of the repudiation to the other party (see
Sec.66). In such cases the communication may be made by notice, but the
rescission must be clear and uncquivocal. The word ‘rescinds™ implies an express
and uncquivocal cancellation of contract.

A party to a contract cannot both avoird the contract and retam the
benefit reccived under it. This rests on the principle, “One who seeks equity
must do cquity™. Upon a voidable contract bemg rescnded, the avordance s
cffective not from the date of rescrssion but from the date of the ornal
transaction.

For rescission through court, see Sections 27, 28, 29 and 30. Specific

Relief Act 1963.
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I—-Rescission of Contract, by Endorscment

The partics within named hereby mutually agree and declare that the
within written agreement be and is hereby rescinded and cach of the said
partics hereby releases the other from the obli sationto perform that other’s
partol'the contract under the within written agreement,

2—Rescission of an Agrecement, by Separate Deed

AN AGREEMENT made the-——--—day of———__
BETWEEN AB, clc., of the onc part AND CD,; ctc., of the other part;
WIHEREAS by an agreement made on the-—-— . helween

the sad AB and the sard CD (heremafier referred 1o as the principal
agregment) the said AB agreed to sell and the said CD agreed to buy
certain quantity of timber of the kind and quantity and upon the conditions
therein mentioned ;

AND WHEREAS the said CD proposcd to the said AB that the
aloresaid agreement be rescinded and the parties be released from the
performance of their respective parts of the contract under the said
agreement and the said AB accepted the said proposal and agreed to
rescind the aforesaid principal agreement: ..

NOW THESE PRESENTS WITNESS that in pursuance of the
aloresaid agrecment the parties hereto liereby agree and declare that the
aloresard principal agreement dated the —bcand is hereby
rescinded AND that cach party hereby releases the other from the obli gation
to perform its part of the contract under the 4 foresaid agreement.

IN WITNESS WHEREOF, ctc.

3—Rescission of a Contract by Onc of the Partics by Notice

To

AB. ctc.

WHEREAS vou induced the undersigned to purchase your
proprictary rights in the house situate in villagre pargana

District [0 Rs.50.000 on the representation that the same was
lree from cncumbrances:
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AND WHEREAS it has since been discovered that the said property
is subject to an encumbrance of Rs. 15,000 and interest created by a
simple mortgage deed executed by your deceased father XY onthe ———

AND WHEREAS the said encumbzance, though now twenty years
old, has been kept alive by your acknowledging in writing under your
signature the liability under the said mortgage deed in a letter written by
youon the-—-—to Z;

AND WHEREAS as the undersigned was induced to purchase
the property by your false representation the falsity of which he could not
detect at ihat time as he had no occasion or reason to make a search in the
Registration office for more than twelve years past, the contract of purchase
is voidable at the option of the undersigned,

! Now the undersigned hereby repudiates and rescinds the said contract
i+ of sale and calls upon you to refund to him the sum of Rs.20,000 paid to
you on account of the price of the property. The undersigned is prepared

to return possession of the said property on your making arcfund of the
said pricc.



SALE

Preliminary Note

Sale of immovable property is defined in the Transfer of Property Act as
dtranster of property i “exchanpe for a price paud or promised, or part paid
and part promised” (Sec. 54). Almost all the High Courts in.India have held that
the word *price” used in this section has the same import as in old Sec. 77 of the
Contract Act [now, Scc. 2( 10), Sale of Goods Act], that s, moncy consideration.
Itneed notnecessarity be paid in cash, but must be such ag may be ascertamable
interms of money.' It may be n licu of existing debt,? orasct-off in a decree,
oran discharge of an existing mortgage on the property sold,* or in licu of
dower.” Even if no pait ol consideration 15 paid and the whole is to be paid in
future, it will still be a sale.” The price s an essential ingredient of sale. If no
price is paid or promised the transaction will not be covered by the definition
of sale. It is permissib'c, however, that the partics may agree to get the price
determined in a particular manner, or they stipulate to pay the market price.”In
a case, the property was transterred on the condition that all expenses of the
litigation will be borne by the transferee and after successful termination of the
case 50 per cent of the value will be paid to the vendor. This was upheld as a
sale.® In case of part payment of price and non-payment of the balance the
Patna High Court upheld the transaction as that of sale.’

“Sale™ of any kind of movable property cxcept actionable claims and.
money is a transfer by the seller of the property in goods' to the buyer for a
price, and “price” means moacy consideration." “Sale” of actionable claims is
treated i a separate chapter m the Transfer of Property Act, as assignment of
actionable claims, and this has been dealt with in this book also scparately
under “"ASSIGNMENT OF ACTIONABLE CLAIMS, cte.”, ante. In this partitis
proposed to deal only with saic of immovable propcerty and sale of goods.

L Madam Pillai v. Badrakali Ammal, A 1922 Mad 31 L Rejjo v, Lajja, A 1928 All
204.
Matta Sura Reddiv. Mana Rama Narasu, A 1937 Mad 714,
Thakar Dass v. Ram Rakha Mal, A 1937 Pun 287 (Lah)
Alama Chend v. Chhajju, A 1923 All 530.
Saiful Bibi v. Abdul A=i- Khan, 1931 ALJ 95 L Ghudam Abbas v. My, Razia
Begum, A 1951 All 806,
0 Chandrashankar Manishankar v. Abhla Mathur, A 1952 Bom 50.
T Ram Sundar Sahav. fali Narain Sen Choudhury, A 1927 Cal 889.

S Bent Madho v A U John, A 1947 Al ] LO; Unnao Commercial Bank Ltd., Unnao
v. Katlash Nath, A 1955 A1 393

9 Raj Kumar Singhv. Uchr Fatwa, A 1951 Pat 454
10 As defined i the Sale of Goods Act: Sec. 2 (7) read with Sec. 4,
ITSee 2(10) ihid.

s O

[ N
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SALE OFININOVABIE PROPERTY

Law Applicable

“Immovable property™ s defined in Sec. 3 (26) of the General Clauses Act
1897. as including “land, benefits o arise out of land, and things attached to
the earth or permancently fastened to anything attached to carth.™ The only
difference i the Transfer of Property Act defimtion is that it excludes standing
timber, growing crops or grass.

While trees and shrubs are expressly included in the definition of

“attached to the carth™ in the Transfer of Property Act, “standing timber” is
expressly excluded. This 1s so because timber s mtended to be cut away for
commercial purposes, hence it is not treated as immovable property. As for
machinery, furnishings and fixtures the question “depends on the circumstances
ol the case and mannly on two circumstanees, as mdicating the itention, namely,
the degree of annexanon and the object of the annexation.” If a thing 1s
imbedded in the carth or attached to what is so imbedded for the permanent
‘beneficial enjoyment of that to which it is attached then it is part of the

immovable property. If the attachment is merely for the beneficial enjoyment of

the chattel itself, then it remains a chattel, even though fixed for the time being
so that it may be enjoyed”."

“Mortgage debt™ is excluded from the defiition of “actionable ¢laims”
given in the Transfer of Property Act. Its sale will therefore be governed, not
by the Chapter dealing with assignment of actionable ¢laims. but by this Chapter
and so is the case with the sale of all intangible rights not amounting to
actionable claims. and also with grants of profits a prendre.

In territories in which the Transfer of Property Act is not in force the
general principles of the Act, though not its techmcal requirements., have been
freely applied as rules of justice. equity and good conscience,

12 Hollond v. Hodgson (1872) 7 C.P. 328 at 334 (per Blackburn J.). Similar view in
Leighv. Taylor, (1902) AC 157 at 161, 111 Naravana Sa v. Balaguruswami,
A 1924 M 18T Meghraj v Krishna Chandra, A 1924 A 365,

13 Subrohmaniam Fum . Chindambaram, A 1940 M 527 At 529 (Wadsworth 1),
Similarview in Md Ihrahim . N C Fibre Trading Co., A 19404 M 492 Board of
Revenue v. Venkataswami Naidu, A 1955 M 620 (FB): Bamadv v. Manorama.
A 1974 AP 226 (DB).

14 See State of Orissa v Titaghir Paper Mills, 1985 Supp SCC 280, A 1985 SC 1293,

(Distinction between sale of standing timber, which are goods, and grant of

rights in forest land contanang timber, explained).
IS Kadir Moiddin ~. Nepear, 26 CU Molamomad Ahdidla v Mohamomed Yasim
14V LC X770 Raranchand xSl 149 1C 853
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Hovw made

Under the Transter of Property Act, a sale of tangible immovable property
obavalue fess than Rs: 100 can be made cither by a regastered instrument, or by
delivery of the property. All other sales of immovable property can be made
only by a regastered mstrnment (See. S4) Inthe termtories where the Transfer
ol Property Actis notm foree a sale may be made many way, 1.c., orally or by
unregistered deed but it made m writing and relates (o property ol a value
exceeding Rs 100 then it must be registered under See. 17 of the Registration
A

Delivery of property can be made inany w ay possible according to the
nature of property. I it 1s i possession ol tenants, symbolical posscssion is
sufficient. If itis in possession of the purchascer himself (c.g. as mortgagee or
lessee), 1tis sufficient :f the vendor, by appropriate acts and dircctions, converts
that possession mto that of a vendee." But i cases of transfer of cquity of
redemption or the fessor's nght delivery is not pernussible. It is therefore
always safe i such cases 1o have aregistered sale deed, even it the
consideration is below Rs. 100.

When a sale is made by an unregistered deed and also possession is
dehivered, the vendee cannot rely on delivery of possession as a proof of sale,
as the terms of the sale cannot be proved. the deed being inadmissible even for
that purposc.'”

Sale s dierent rom exchange as m the former, the price pardis i moncy;
m the latter its paid in kind by way of barter.

Contract for Sale

Fvepy sale ofmmovable property is usually preceded by a contract or an
agreement for sale, 7.¢ agreementto sell, which means a contract that a sale of
such property shall take place on the terms settled between the parties. It
rearely happens that the terms are settled when the sale deed 1s bemg written.
They are mvariably scttled before-hand and very often recorded in writing
cither i the form of a memorandum or a regular agreement but this is not
lepally necessary i india (exceptm Uttar Pradesh, vide U.p. Amending Act.
N0 370l 1976) and a suit for specific performance of a contract to scll or buy
land. or for damages for its breach, can be instituted even if the contract is oral.
It however always wafe to have a fonmal aprecment diawiyupygn wiitting, Tlis
15 all the more desirable because the ichiefof specitic performance 1s discretionary
and 1s not granted unless the evidence and proof of the contract is absolutely
clear and certain. Such an agreement to sell or a contract Jfor sale (as
10 Kulachandra Ghosh v Jogendera Chandra Ghosh, 60 C 384, 144 1C 155, ILR

PO Cal W Shak Dawood v AMoideen, 68 Mi 204,87 1C 331,
17 Trbhovan v, Shankar, A 1943 Bom 43,
ISCK Basavarapappay Ly Recoven: Commn A990) TESCC 032,




748 SALL

distinguished from a contract o/ sale) does not by itsell create
a charge on the property agreed to be sold™, (Sec. 54, Transfer of Property
Act). It merely creates a right in the purchaser to compel the vendor to complete
the sale by a proper sale deed and this right is heritable and assignable. But_ if
the purchaser under a written and signed agreement to sell takes possession
of the property agreed (o be sold. the doctrine of partperformance will preven
the vendor from ejecting him even though no sale deed has been executed
(Sec. 53 A, Transfer of Property Act).

any ierest or

Hire Purchase Agrecment relating to Immovable Property

Public bodies like housig boards and development authorities often
give the less affluent sections of the pubhic the facihity of buying houses and
shops on hire purchase basis. Such hire purchase agreements are in the nature
of agreements to sell, the consideration being payable in instalments, with
transfer of possession. When the entire amount is so paid up the agreement to
sell is implemented and a sale deed is executed. If the transferec is unable to
keep up the payments or to adhere to other terms of the contract he becomes
liable to ejectment and the vendor gets the right to resell, the purchaser being
liable for any loss on such resale. A precedent of such a transaction has also
been given, post. (Hire purchasc agreements relating to movables have already
been dealt with under the title HIRE AND HIRE PURCHASE, ante)

How Drafted end its Contents

An agreement for sale is drafted like any other agreement. It should
clearly show (1) who are the patties to the contract, (2) the subject-matter,
(3) the intention to sell and buy, (4) the price agreed and how it is to be paid,
(5) and other terms of the contract.

Parties

The seller must be a person competent to transfer, i.e. (1) he must be
competent to contract, i.e., must be major, of sound mind, and not disqualified
from contracting by any law to which he is subject, (See. 11, Contract Act) and
(2) he must have title to the property, or authority to transfer it, if not his own
(Sec. 7, Transfer of Property Act).

The buyer must be a person capable of holding property and not legally
disqualified to be a transferce. Examples of persons legally disqualified are
officers having duty to perform in connection with a <ale (Order 21 Rule 73
C.P.C, and Judges and Pleaders i the case of actionable clanms (See. 1306,
Transfer of Property Act). A minor is not disqualificd to be a transferce though
he cannot enter into a contract. If the sale has been negotiated and the

19 Ganesh Shetv.Dr. CS G.K. Sethy, (1998) 5 SCC 381 (paras 13 and 14).

20 Ulfar Raiv. Gauri Shankar, 33 A 657, 11IC 20: Munia v. Perumal, 37 M 390, 26
IC 195; Raghav v. Srinivas, 40 M 308, 36 1C 93 L Collector of Merrut v, Lalg
Hardian Singh, A 1945 All 156
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contract has been made by his guardian or any other person on his behalf, the
actual sale deed may be exceuted m s favour, provided the sale deed doces
notcontam any covenant by the purchaser. Under Hindu Law and also
otherwise, a minor's guardian can enter mto a contract for sale on behalf of the
o the contract s for the benefit of the mimor !

The names of both the parties 1o the contract namely, the person agrecing
1o sell and pesson agreeing o purchase, would be given. ‘Though, strictly
speaking, the terms “vendor™ and “purchaser™ are applicable after a sale has
actually been made, yet they are used m England in contracts for sale also to
denote the person agreeimny o sell and the person agreeing to-buy. Though
this is justified there by the fact that a contract for sale when completed operates
Ay sale mequaty,and as there is mo such justfication in India, it would be
preferable to call them cither by their names or as “the first party” and “the
sccond party™, yet, in view of the practice in England and the adoption of the
terms in India also both coveyances as well as in statute, c.g. in Scc. 55,
Transfer of Property Act and Sec. 13. Specific Relief Act, there is no objcction
to the usc of the expression “vendor™ and “seller”. and “purchaser” and “buyer™.

While i the undernoted case it has been held that such an agreement
need not be signed by the purchaser.” a contrary view has been expressed in
anothergase' wherein it has been held that a deed signed by the scller alone
amounts only to his unilateral undertaking as there is nothing to show that the
contract has been completed by acceptance by the purchaser. The preferable
course thus is to have the deed drafted as a bilateral contract and notas adeed
poll.

Subjeet Matter

This means the property agreed to be sold. The purchaser should satisfy
himsell that the property he agrees to puichase 1s by its nature transferable
and s ransferis not forbidden by law. Properties which eanmot be transferred
are detailed in See. 6 of the Transfer of Property Act. The right of a Muslim
widow 1o retam poscession h(‘ll ()(‘(l()\\'t'l Is not '\i\lCill)lC.‘l

Itas not necessary that the parcels should be described with the same
precision s inoa sale deed, yet a description sufticient for the proper
wdentification o the property should be given, and in this respect it is always
better to erron the side of prolixity than to err on the side of brevity,

VoSt Kakulam: Subrahmanvam v, Kurra Subba Rao, A 1948 PC 95; Manik
Chandra . Ramchandra, A 1981 SC 519, (1980) 4 SCC 22, '

Mohd. Mohar Ali v. Mohd. Manud Ali, A 1998 Gau 92.

S AL Gopal Chety v, Raman, A 1998 Mad 169,

G Abdul Samad . Almmuddin, A 1944 Pat 174.

T
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Intention to Scll and Buy

The agreement to scll and buy should be clearly expressed. In India.
where unilateral deeds are common, the agreement is generally made by the
vendor to scll the property and no agreement is made by the purchaser to
purchase it. The conduct of the purchaser in taking such an agreement and
paying carnest money thereupon amounts to an agreement by him to buy the
property, but it is always preferable to have agreement to purchase also
embodied in the the deed and to have the agreement signed by the purchaser
also®.

Price

The prce may either be fived e a lamp sum o arate may be specibied and
the total price may be left for calculation at the time of the excecution of the sale
deed. or it may be provided that the price will be that at which the property may
be valued by a particular person or in a particular manner. If a particular person
is named. provision should be made for the contingency of such person’s
death or inability or refusal to make the valuation, otherwise the contract will
fall through.® A contract, however, for sale “at a fair valuation™ 1s valid and
enforceable’ and in such cases in case of disagreement hetween the parties ol
difficulty of a satisfactory valuation, the Court will make the valuation when
enforcing the contract. As required by Sec. 29 Contract Act, the meaning of
the agreement should be cither certain or be capable of being made certain,
failing which it will be void for uncertainty. lence, preferably, the price should
be mentioned in the cale deed itself,

Any contract about the manner i which the poce i to he pad should be
stated. In the absence of any such supulation, the scller can msist on the
payment to be made at the time of completion of the sale [Sec. 55 (5) (b)]. If
price is mentioned in the sale deed as having been paid but this recital is found
incorrect, the sale deed is not rendered invalid thereby; the sale stands and the
price is recoverable and is a charge upon the property in the hands of the
buyer.*

Earnest Money

If part of the price is paid as carnest money the same may be mentioned

in the agreement and a separate receipt is not necessary

S M.S. Gopal Chetty v, Raman, A 1989 Mad. 169

6 Faithv Midland Rail Co (187520 Fq 100

7 Wilks v. Davis, (1817) 3 Mer 507.

8 Narain Prasad v.D.D.C.. 1998 AILC 921 (AlD), relg. on Baiy Nath v. Paltu, (1908)

30 AlL 125 (DB); Sukalu v. Punam, A 1961 MP 176; Motilal v. Ugrah Narain,
A 1950 Pat 288.
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Any Other Terms

The insertion of all material terms, both of the agreement to sell and buy,
as well as of the proposed sale deed, is very importaat, The terms of the
agreement usually provided are the time fixed for completing the sale, the time
and made of payment of the price, the penalty for not completing the sale, the
hability of the parties for expenses of the sale deed (conveyancing fee, stamp,
registration, etc.,), conditions about investigation of title, if the same has not
been investigated before the agreement. If any covenants are to be entered in
the sale deed the same may also be provided in the agreement, otherwise the
vendor or purchaser may very well refuse to have them inserted, e.g. an
mdemnitysclause against encumbrances or defect in title.

Lncumbrances

If the sale is to be subject to encumbrances, the encumbrances should be
specified. If it is to be free from encumbrances, that fact should be stated, as
the remedy under Sec. 13 of the Specific Relief Act may not be available unless
the sale 1s expressly made free from encumbrances.

Investigation of Title

A >

The title of the vendor should be carefully examined before a contract is
made. It is the duty of the vendor to inform the purchaser of any material
defectin the property or his title thereto of which he is aware but the purchaser
1s not cognizant, and which the purchaser could not have himself discovered
to atenr defects as opposced to patent defects [See. 55(1) (a)]. If the defect is
such as the purchaser could casily discover himself, 1f he had taken reasonable
care, there is no duty on the vendor, In view of this law, independently of what
the vendor is bound to do. the purchaser should, in his own interest carefully
mspect the property and investigate the vendor's title thereto by inspecting
village or municipal records, title deeds, etc., and should also find out
encumbrances by making a search of the registers in the Registration Office.

Sometimes it is not considered advisable to delay the execution of the
agreement by mvestigation. In such cases, the agreement to purchase may be
made expressly subject to the title of the vendor being found on investigation
to be good and the vendor's assertion or representations about the title and
encumbrances being verified. In such cases, the manner in which title is to be
mvestigated may be agreed upon and mentioned in the agreement to avoid
future trouble and disputes. 1 this is done, it will be better to fix the period for
this purposc. Sometmes m order to avoud setthng such details, parties agree
that the seller should show a title to the satisfaction of the buyer's solicitor or
pleader. This does not make the arbitrary opinion of the solicitor or pleader
final, but the reasonable meaning of the condition is to claim the purchaser’s
right of ivestigating title with professional assistance and of refusing to



752 SALE

complete the sale, if the seller’s title is proved to be bad.” If the scller shows
that there was such a title tendered as made it unreasonable for (he solicitor
notto approve of'it, it 1s sufficient even if the sohcitor withholds s approval ™

Somctime the buyer agrees to accept the title as it is and this 15 a vahd
contract." But this condition does notrelieve the seller of the oblipation unde
Scc. 55(1) (a) of disclosure," or of giving as good a title as he con c.g.. by
paying off a mortgage unicss the property is sold subject to it."" Nor will the
condition be enforceable if he has no title at all," and a fortiori, if he knows he
has none [Scc. 17(1)(a), Specific Relief Act).

How Investigation into Title is made in the Absence of u Contract

It the manner of investigation of ttle hias not been agreed upon between
the partics, ordinarily the vendor should be required to produce his title deeds.
If he has purchased the property himseif from another, he must be in possession
of the sale deed. 11itis not fqrthcoming, a copy can be obtained from registration
officer. The title of his vendor should then be traced, a cluc to which may be
found in the sale deed itself. and, if there is no reference 1o it in the sale deed,
it should be independently investipated  In this way, the clanm should e
pursued as far back as possible, and if title o1 the vendor and his predecessors-
in-title for over a considerable period is established, the title is made out.
Ordinarily the period of prescription for acquisition of title is 12 ycars, but as
the period can always be extended by the minority or insanity of the person
cniitled, it is advisable not to bhe satisficd by title and possession of only 12
years, unless there is a very clear case of a definite and undisputed possession
traceable to some title for over 12 years. In case o property entered in any
public register, such as a housc in a municipal or cantonment register, or
agricultural land in village registers, such registers should be scrutinized, and
the names of the vendor and his successive predecessors-in-title should be
seen. If any name is omitted, or added the same should be satisfactorily
accounted for. When a sale deed is found to have been made by the heir of a
person entered as proprictor in the register, 1t should be ascertained whether
such hew was the only herr of that person, and it there were other henrs, what
became of them and of their shares in the property. This is all the more necessary
in the case of Muslims amongst whom property devolves on several heirs in
different small sharcs.

9 Husseyv. Horne Payne, (1879) 3 App. Cas. 311, 322.

10 Aprov. Promotho, 18 CWN 568,24 1C 452; Treacher & Co. v. Mahomedally, 35
B110,71€ 669. ’

11 Motivahoo v. Vinayak, 12 B 1, Indra Narain v. Badan, 47 1C 340.

12 Humev. Pocock, (1888) 1 Ch. App. 379.

13 Gooldv. Birmigham Bating Co., (1888)4 TLR 413.

14 Motivahoo v. Vinayak, 12 B 1.
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In case it is found that at some stage the property had vested in the
Governnrent, it should cither be shown how Government came to part with the
title, or definite adverse possession for over 60 years (under the Limitation
ACt 1908, now reduced to 30 years under the Act of 1963) should be established.
I the Government's Jease m favour of vendor has expired and s yet to be
tenewed the purchase may be expressed to be conditional on the vendor
obtaining the renewal of the lease. It will be a condition precedent and until it
is fulfilled there would be no concluded contract." When the land s vacant
oncand of no present use to the owner, proof of adverse possession is difficult
and a purchaser should not be satisfied without proof of actual title.

In tracing title through successive title deeds or entries in successive
tesisters of property, extreme care should be taken to be satisfied as to the
identity of the property as described in the several title deeds or registers. The
purchaser should thys satisfy himself that the vendor has power to se] the
property. . )

After satisfying himself about the title of the vendor and hijg power to
scll, the next point on which a purchaser should satisfy himself is, whether
there are any charges or encumbrances on (e property. On this point the
vendor should be questioned and his representation should be embodied in
the agreement and the sale deed. As there can be no charge or encumbrances
without registration. it js notdifficult to find this out by a scarch of the registers
i the registration office. Registers of at least 12 years must be searched, but it
would be profitable to scarch the registers further back if possible, ag sometimes
there is a period fixed for payment in a maortpage deed, and the 12 years would
tunfrom the expiry of thay pertod, or limitation js extended by part payment or
acknowledgment, It js always advisable to have a declaration by the vendor
about the encumbrances. Inplaces where the Trapsfer of Property Act applies,
Sec. 55(1) (g) provides that itis the vendor's duty to discharge all encumbrances,
unless the property is sold subject to them,

77'(1/1.\_'[(’/':1/)//1'(1' of Right or Contract

A night to buy or sell uncer acontract for sale js assignable, but, though
the assignee would be entitled to enforee the right, yet the assignor cannot
rehieve himself of the obligation, as an obligation is not assignable except with
the consent ol the other party. In transactions of sae of immovable property,
time is not of the essence of the contract, Where, however, reciprocal promise
s made by way of a ‘concession® 1he compliance with the reci

procal obligation
could he secured stictly withn (e stipulated time frame, e

Stamp arid Registration

Anagreement for saje of immovable property should be Stamped as an

IS dbertozle Plantations Ltd v, Cherg, ( 1960)AC 115,pC.
16 Indira Kaur v Sheo Lal Kapoor, (1988)2SCC 488,
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agreement with the duty, prescribed under Article 5 of Schedule Tof the Indian
Stamp Act. The rate is different m different States duce to local amendments
and it may be looked into. It need not be registered [Sec. 17 (2) (v) Regustration

Act] except in States where there 1s some local amendment as i U.P. by the
ULP. Act 57 of 1970.

SALE DEED

Duity to Prepare Convevance

In the absence ol a contract to the contrary, 1tis the duty of the purchasc
and not of the vendor, to prepare the conveyance or sale deed and to tender it
1o the vendor for execution at a proper time and placc, and the vendor is bound
to execute the same on payment to him of the amount due in respect of the
price [Sec. 55 (1) ()]. The cost of preparing the sale deed is generally borne by
the purchaser but the partics‘ may agrec otherwise. In any case, even if the
vendor is 1o bear the cost, the duty of preparing the conveyance always falls
upon the purchasers, unless there 15 an express contract to the contrary.

Points to be Considered before Drafting a Sale Deed

A conveyancer should carcefully consider the following points before
drafting a sale deed :

(1) Whether the vendor s competent to contract and 1s not sufterning,
from any disability:

(2) Whether he is competent to sell the particular property. If he is nota
full owner and has only a limited interest, he should cither sell the limited
interest only, if it is saleable, or should procure the consent and concurrence
of the owner of the remaining interest ;

(3) If the vendor cannot sell, except under certain circumstances or without
some sanction, ¢.¢ a guardian, or a trustee, or a corporation, what these
circumstances are which empower him to sell, and what arc the formalitics

which the vendor is bound to comply with, and whether such circumstances
exist and such formalities have been comphed with;

(4) Whether the property from its nature is transferable:

(S) Whether the purchaser s a person capable of holding, property;

(0) What s the tfull and correct descnption of property sold,

(7) What is the consideration and how is 1t to be paid;

(8) Whether there are any encumbrances, and what has been scttled
about them; .

(9) Whether any particular terms are settled and whether they are legally
valid. For example, they may not operate as a restraint against alienation
(See. 10), or duection to enjoy ma particular menner (See. 1. and
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C1O) What hae been sertled about the cost of :Il;lwmg up the conveyance,
stamp duty and registration fee.

Form of Sule Deed

In India, the traditional vernacular form of a sale deed s like that of a
deed poll: in which the vendor directly says in the first person that he has sold
such and such property to such and such person for such and such price. This
IS N0t executed by the purchaser. even though it may contain any covenants
binding on the purchaser; and it has been held that the very fact of a purchaser
having accepted the deed and entered into possession of the property under it
makes all its conditions binding on him: but there is always the risk of the
purchase being repudiated by the purchaser before taking possession. The
form in use in England, which is the usual form of a decd between two partics
15 however, much better and should be adopted, Though itis proper that it be
siened by the purchaser also, yet that is not necessary, unless it containg any
covenants by the purchaser, or any reservations from the grant (e.g. an
casement over the property sold), in which case the purchaser should sign it."
As the signature of the purchaser is not, however, nceessary under the law, the
sale deed will be valid even without its execution by the purchaser. Evenifthe
purchaser signs the sale deed, but does not appear at the registration and the
acknowledgment is made before the Sub-Repistrar by the vendor alone, the
deed is not invalid.

Contents of a Sale Deed

A sale deed consists of (he following parts - Description of the deed.
Date. Parties, Recitals. (if any), Testatum, Consideration, Receipt, Operative
Worde, Parcels, Exceptions and teservations (if any), Habendum, Covenants
(fany) and Testimonium,

For a detailed consideration of cach of these parts. the reader is referred
to Part 11 of the Introduction, which should be carcfully read. It s unnccessary
to repeat here all that has been said there, and all that has been stated there
fully applies to a deed of sale. He should also refer to what has been stated
above under “Contract for Sale”. It ig necessary only to make a few additional
observations,

Recital of Vendor's Title

Ithas been stated i the INTRODUCT TON, ante, tha ma simple case,
when the vendor is the absolute owner, no recital of title need be made. In such
cases it would be advisable to indicate the title of (he vendorin the operative
partalthe deed by deacy ihing the vendo as absolute owne thus: “The vendor
as absolute owner hereby transfers by way of sgle. ete.” The advantages of

17 Seealso Prcliminary Note under EASEMENTS. ante,
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thas will be, not only to show clearly the title o the vendor, butalso to mdicate,
without the use of woids of hmitation used 1in Loghsh conveyances, what
amount of interest has been transferred to the purchaser, as when it 1s stated
that the vendor is the abselute owner, and the deed does not show that any
smaller interest is transferred, the transter will pass the absolute ownership o
the purchaser (Scc. 8). This would no doubt be the consequence even it these
words werc omitted, but then, if a dispute arose, it would have to be inquired
what the exact rights of the vendor at the time of saic were.

Operative Words

The word “conveys™ is used in England and 1s no doubt quite sufficient
but. as that word 1s nct used in our Transfer of Property Act, it would be
advisable to use the word “transfer”, which is simple and cqually clear and has
been used i Indian statutes. To make the operative words more expressive off

the transaction, we might say “transfers by way of sale™.
Several Vendors

Where there are several co-owners' ina properiy which is sold, it will be
sufTicient to say that “the vendors hereby transfer to the purchaser, ctc.” but
it will be more correct, precise, and careful to say that “cach of the vendors so
far as relates to his own share and interest in the property hereby sold hereby
transiers to the purchaser, cte.” This will be all vight if the whole share of each
cf the vendors in the property is sold, but greawer care 1s required where the
vendors sell a icsser share then they hold. For example, iff A holds one half’
share and B and C one-fourth cach in an estate and they sell one cighti to D,
the question will be, out of which shares will this one-cighth share be made. 1F
nothing is sard in the sale deed, and the sale deed 1s executed in the ordinary
terms, the transfer takes cffect on all the shares proportionately to the extent
of shares, and to give etfect to the sale of one-cighth, one-sixtcenth share will
be taken from the share of A, and 1/32 from cach of the shares of B and C
(Sec. 47). Ifitas desired, that this proportion should be varied, this should be
expressly provided in the operative part thus :

“The several vendors hercinbefore mentioned as to thewr shares
hereinafter specitied in the property hereby sold namely, the said Aastoa 10
percent vndivided shave thereof, the said B as to 8 percent undivided share
thercof, and the simd C as to 7 percent undivided share thereot hereby transfer
by way of sale to the purchaser ALL that 25 percent share in the estate, ete.”

In such cases the several vendors would be entitled to the consideration
also in proportion to the shares sold by them (See -10)

18 Joint owners are also owners and cach of themis, i the eye of law, decmed to be
in pesscssion of the cvery part of the composite property : Kochkunju Nair v.
Koshy Alexender, (1999) 3 SCC 482 (para 10), A 1999 SC 2272,
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Habendum, when several Purchasers

If there are several purchasers it may be necessary to define the interest
which each is to take under the sale. See. 45 of the Transfer of Property Act
provides, thatif the consideration comes out of a fund belongingjointl_v to all
the purchasers, they arc entitled to the same shares as they held in the fund,
and, where such consideration is paid out of scparate funds belonging to
them. they are entitled to the property in proportion to the shares of the
consideration advanced by them respectively. In the absence of any evidence
of interest in the common fund or shares in which the considcration was
advanced. the purchasers are presumed to be equally interested in the property.
Itis expressly provided by this scction that these rules are to operate only “in
the absence of a contract 1o the contrary™. Therefore any express provision in
the sale deed will override them, and it is necessary that if the purchasers have
separate shares in the money paid as consideration, the same should be
spectfied thus: -

“In consideration of Rs, 10,000 paid to the vendor by the purchasers in
cqual shares (or, in the proportions hereinafter mentioned viz., Rs. 5,000 by
AB. 2,500 by CD and 2,500 by EF) (the receipt of which amount s hereby
acknowledged by the vendor), ete.” If this is done. it is immaterial whether the
shares which the purchaser is to hold are not defined in the /ml)emlum.though
1t may be better to define them also thus :

“To hold the same 1o the purchasers as tenants in common'” in cqual
shares (or, i the following undivided shares. i.¢. 1o the said AB. one-half and
to the said CD and EFF one-quarter cach).”

I the fund out of which the price is paid is a joint undivided fund and the
purchasers are to hold the property not as tepants in common, but is Joint
Tenants as in the case of g purchase by a joint Hindu family, it is unnecessary
to say anything about the consideration, and in the haberdur. it is sufficient
to name the purchasers with or without the addition of the word ‘jointly’, thus
“To hold the same to the purchasers (or, purchasers jointly).”

Words of Limitation

Itis sufficient to say “To hold the same to the purchaser absolutely for
ever™ or “as absolute owner™ Iven the words “by way of sale” after the word

Stanster™ an the operative Pattare not necessary, as “sale” implics absolute
transfer of ownership.

19 The distinction between “tenants in common” and “joint tenants” mainly is
that the rule o!'survi\'m'xlnp applies to joint tenants, while it does not to tenants
incommon. Tenants in common have fixed defined shares (See Prcliminnry Note
under PARTITION, anier).
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Conditions

If there is any condition (c.p., payment of rent, revenue o mortiage
amount by the purchaser) subject to which the sale omade, the same should
be expressed immediately after and as part of the habendum, thus, “subject to
the payment of. cte.”, or, if there are several conditions. “subject to the
conditions hereinafter mentioned™ (mentioning the conditions as covenants).

-Sale of Joint Hindu Family property

.. Sce Preliminary Notes on MORTGAGE AND NEGGTIABILE
INSTRUMENTS, ante.

Sale by Government

Inall sales of land by Government it is usual to add in the habendum that
the purchaser is to hold the lagd “subject to the payment of such land revenuc,
cesses and taxes as are or may be assessed or imposed on the said land™,
unless 1ts intended that the land should always be revenue free and tax free,
which is rarcly the casc. If the condition is not added the right of Government
to assess the land to revenue or to impose a land tax on it in futurc may be
disputed by the parties.

In casc of transfers whether by way of sale or lcase by Government the
various restrictions contained in Sce. 10 to 17, Transfer of Property Act are not
applicable. in view of the provisions of the Government Grants Act (This Act
is subject to various State amendments).

Sale of Leaschold Property

In the habendum of the sale deeds relating to leaschold property. the
purchaser is to hold the land, not absolutely forever, but, “for the residuc of
the term of the said lease, subject to the rent rescrved by the lease and to the
covenants and conditions contained in the saud lease to be performed and
observed by the lessee™.

COVENANTS IN A SALE DEED

Implied Covenants

The usual covenants m a sale deed are covenant for ttle. covenant tor
quict enjoyment, covenant against encumbrances and covenant for furthe
assurance. In India, in every sale, 1t1s implied that the seller covenants that the
interest which he professes to transfer to the buyer subsists and that he s
power to transfer the same [Sec. 55 (2)]. It has been held that even if*the buyer
knew of any defectin the seller's title at the time of contract, still he may. under

this maphied covenant, hold the seller tesponsible 1f he is dispossessed by



PRELIMINARY NOTI 759
reason of such defect m ttle, and may clamm cither damages or return of the
price. This implied covenant amounts to an absolute warranty of title proposed
to be transterred. For example. if a seller transfers land as his absolute property
and it turns out to be his occupancy holding, or if he sells a mortgagee's
interest and it is found out that mortgage was invalid. if dispossessed or
disturbed by a person entitled. the buyer is entitled to return of his purchase
money or to damages. o el

i ' S

Exception

Butina sale made by a person ina fiduciary character (c.g.atrustecora
euardian), no such covenant for title s implied. The only covenant in such
cascs is, that the seller has done no act whereby the property is encumbered or
whereby he is hindered from transferring it [Proviso to Sec. 55 ()]

Lxpress Covenants

In places where the Transfer of Property Act is in force. it is, therefore,
unnecessary to insert an express covenant for title unless it is inten-ed to
enlarge or restrict the covenant or to make special provisions for the case of
breach. Such enlargement or restriction ol the implied covenant by express
contractis permissible, as the implied covenant arises only “in the absence of
acontract to the contrary™. But all such cxpress covenants should be c¢lear.
uncquivocal and definite. Though ordinarily an eXxpress covenant overrides an
mplied covenant on the same subject.’ yet it has been held that the implied
covenant cannot be got rid of, except by clear and unambiguous expression,
and. m the absence of such clear expression. an express covenant will be held
to be over and above the mplied covenant.” The express covenant, in order to
overnde the imphed covenant, must be on the same subject: therefore a
covenant for quiet enjoyment only will not exclude the implied covenant for
utle. For instance. an express covenant that m case of any dispute arising
about the possession of the land, the seller will have it settled,* and an express
covenantin a sale of mortgagee's interest that the seller will make good any
sums found to have been paid to him by the mortgapor,' were held to be only

20 Kalka v, Namdar, 1933 Al 038 A 1933 Al 380: Basaraceli v, Enajaddi, 25 C
298 Mohamad AAli v, Venkatapatri, 30 M1J 449, 60 1C 235 Muhammad Ihrahim
V. Nakehed T ALY 752.6 1C 890: Subharya v, Rajagopala. 38 M 887,23 1C 570;
Shaluwe Avdesh v S Zakaul Ihisnaim, A 1944 All 243- Deep Chandra v,
Ruknddaula Shamsher Jang Nawab Mohammad Sajjad Ali Khan, A 1951 All

O3 (FBY: Shanker Lal v. Jethmal. A 1961 Raj 196: Dr- Gwasha Lal v. Karrer
St A 1961 TK 66

I Subvamanma . Sanunarh 2 M6

Y Nohamad (v Venkatapars, 20 M1 J G49.601C 225: Digambar v. Nishikala,
SICOT Kashirao . Zabu Pandu, 147 1C S420A 1933 Nag 304,

3 Raghava v, Sumacharir, 1914 MWN 57.211C42.

A Bala Guramurthvy . Ramakrishna, 41 MIT267.691C473, A 192] Mad 277,
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express covenants for quict enjoyment which did not override the implied
covenant for title. Similarly, the covenant that in case any person came forward
as a co-partner or co-sharcr and brought a claim and the property passed out
of the vendee’s hands or if an encumbrance was found, the vendor should
refund the price with costs was held by the Privy Council not to override the
implied covenant for title so as to negative the claim of the vendee for a sum
larger than price paid by him to discharge a prior encumbrance.' Likewise the
implied covenant was held not to be excluded in a case where the express
covenant referred to ouster by a partner or cosharer while the vendee was
actually ousted by a reversioner of a Hindu widow.® The High Court held that
“in order to excludec the operation of the statutory liability of the vendor, a
contract, covenant or agreement must so clcarly be inconsistent with the
statutory rules as to lead to the iterence that it had been made to qualify the
generality of the law™. Express provision may be necessary if the scller is to
pay any interest on the price, in case the title is found to be defective, or if
provision for the refund of the proportionate price is to be made, in casc of the
purchaser losing a fraction of the property sold.

Although, as in those territorics also where the Transfer of Property Act
is notin force, its principles apply and thercfore, the implied covenant for title
will be available, yetitis safer to have an express covenant for ttle and quicet
possession.

Quiet Enjovment

A genceral covenant for quict enjoyment is not implied by the Transfer of
Property Act and can, therefore, attach only by express covenant.

Though i case ol disturbance by a stranger having a better.utle than the
vendor, a purchaser can suc his vendor on the implied warranty of title even if
there is no express covenant for quiet cnjoyment, yet there is a distinct
advantage in having an express covenant for quict enjoyment, and that is in
the matter of limitation. An implied covenant for title by a vendor who has no
title is broken on the day the salc is made and a suit upon it should be filed
within three years of the sale (Article 55, Limitation Act, 1963),and when
disturbance actually takes place after six years, the purchaser may find that he
has no remedy against the vendor. If, however, there is an express covenant for
quict enjoyment, it is not broken until the purchaser is actually disturbed.

But in order to be fully effective the covenant should be against
disturbance, not by the vendor and persons claiming under him, but also against
all persons showing paramount title, e apamst lawful disturbance by any
person whomsoever. As tepards sttangers, a vendor can, of course, covenant
against lawful disturbance and not against tortious disturbance for which the
purchaser has his own remedy against the tort-feasor; but against himself and

persons claiming under him he should be liable for a/l kinds of disturbance.

5 Bhagwativ. Banarsidas, 50 A371,551C 135, 108 IC 687, A 1928 PC 98.
6 Nand Ram v. Parshottam Das, 145 1C 615, 1933 ALJ 201, A 1933 All 203.
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/;'/l('um/)mn(':'s

See.’s5 () )8) makes the seller bound (o, discharge al encumbrances on
the Property cxml;n_u onthe date of ga)e unless the Property is ol subject 1o
Such encumbianees, Itfollows thay, 4 nothing 5 mentioned in the deed about
ehcumbrances, the brevisions of the Transfer of Property Act in Sec. 55§ (I)g)
and S5(2) will Imply a contract that there are no ¢hcumbrances, apgd ifthere are
found to be any, the seller muys; discharge them For this reason, it is not
neeessary for (he seller (o say that he transfers the Property free from
encumbrances, By jf there are encumbrances, i would be better 1o provide
whether the gale IS subject 1o them and :he purchases is ligble to discharge
them. or the sale js tree from encumbrances and the vendor wi| himsclfdischargc
them: In the former case. there shoulg further be 3 covenant by the purchaser
to indcmnify the vendor fromany claim under the ¢ncumtrances,

If there s an €Xpress covenant against ¢ncumbrances, the seller will not ‘
be able to show that the buyer knew of the ¢ncumbrances gt the time of sale
and cannot gye on that Covenant, because e Would be barreq by Secc. 92,

Evidence Agy from Proving this.” Iy jg therefore always advantageouys 1o have
an-express covenany

Con enant for Furtor Assurances

A covenant for furthe; assurance whicly was alw
m England is noy mentioned now gg iy isimplied in g g
As there iy 3¢ such implieq covenant in Indja, (he c
mentioned, though the occasions for jis enforce
covenant is to do aJ) flecessary acts and things as may reasonab]
by the purchaser to assure the Property purchased by him in the manner
tended by the sale. Under this covenant, a vengoy who has solq 5 defective
title can, be called upon to convey such title a5 he afterwards
though he acquires gy by purchase for C()nSl(l(‘lilH()ll, and, can be required to
complete the title oy 10 discharge the cncumbrances, He canalso be compelled
10 produce title deeds, of to defend his tjf)e if any thj

ays express|y mentioned
ale “ag beneficia] owner",
Ovenant may pe expressly

Sec. 42, Transfer of Property Act Provides that whep aperson fraudulen(ly
orerroncously epresents that he s authorised (g transfer certajn immovabe
Property and professes o transfer it for considcration, such transfer shall, at
the option of the transferec, operafe onany interegt Which the transferor may
dCquire sy Property at any time during whyep, the contract of
subsists. The subscqucntl_\' acquired interesy does not a(;tonvlatically
included in (e sale but (g canonly be claimeq by
option Therefore, he purchaser may require the v

become
the purchaser ar his

endor to cxecyte a deed of
transfer of sycly suhscqucntl_\' acquired right. See. 13(1)(a) of the Specific Relief

7 Theammin e, v Dhevaly A 1945 Mg 20y«
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Act, 1963 makes a statutory provision for this right and no express contract of
further assurance is therefore necessary in India for this purpose, nor for the
right to compel the seller to discharge encumbrances (See. 13(¢), Specilic Rehel
Act. 1903). Still a careful conveyancer would consider it safer to mclude an
express coyenant for further assurance in all sale deeds.

Other Implied Covenants

In addition to the covenant mentioned above, there are certimm othey
rights and habilities ot the vendor and purchascer which are, i the absence ol
a contract to the contrary, mmplied by the statute (Transfer of Property Act).
They are as follows :

(1) Apportionment of Rent between Vendor and Purchaser

If the vendor is authorised to receive any rent or other fixed income from
the property sold, the rent or income shall be deemed to accrue day by day, and
he will be entitled to the proportionate rent or income upto the date the transfer
takes effect, and the purchaser, to the proportionate income after that date, but
the rent or income will remaim payable on the days appointed for payment
(Sce. 30).

(2) Apportionment of Right in Properties sold to Different Persons

If, by reason of a sale or several sales, a property 1s severed and several
portions pass to several persons, the benefit of an obligation relating to the
property as a whole shall also pass proportionately to the several owners, ¢.g.
the rent will be apportioned. but if the obligation is indivisible, it shall be
performed tor the benefit of such one of the several owners as they shall
jointly designate for the purpose (Scc. 37).

(3) Duty to Deliver Possession

The vendor is bound to give, on being so required, the purchaser or his
nominee, such possession of the property as its nature admits [Sce. 55(1) (N
In case ot a sharc in joint property. no actual delivery of possession is possible.
but the purchaser acquires the right of joint posscession or joint cnjoyment as
his vendor enjoyed and a right to demand partition T the share sa share mea
dwelling house belonging to an undivided fanmuly. the purchaser wiil not be
entitled to joint possession (Sec. 44, sccond paragraph).

(4) To Pay Rent

All public charges and rents are 1o be paid by the vendor upto the date
the property passes to the purchaser and by the purchaser therealter [Secs.

S5(1)(g) and SS(a) ().
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(3) To Discharge Encumbrances

[Fthe property is sold fice from cncumbrances, the vendor is to discharge
the encumbrances, and pay interest: if it is sold subject to encumbrances, the
purchaser is to discharge the encumbrancces, and pay interest after the date of
passing of ownership in the property to him (ibid). y

(6) Title Deedls

Lhe vendor s bound., on Payment ol price by the purchaser, 1o deliver to
the purchaser all title deeds, unless the vendor retains any part of the property
comprised in the title deeds. in which case he is entitled to retain the title
deeds, or, where the property is sold to difterent purchasers, in which case the
title deeds are retained by the purchaser of the lot of greatest value [Sec.53(3)).

P . o ; TNETT TTeth UHERLYAS 16
('7) TOPI?Q(Ique“{Ifle »D.ee\ds.- sevine o wam hloa (Mugay ")r{‘l.'tq\_‘v!

" The seller, or the purchaser of the lot of the greatest value reta'iri?ing‘thc’? ’
title deeds is bound (o produce them and to furnish copies to the purchaser at '’
the latter's cost [Sec. 55(3)].

(8) Charge for Unpaid Price

The vendor is entitled 1o a charpe on the property in the hands of (he
purchaser for any unpaid purchase moncy. and for interest on the same, from
the date on which possession has been delivered to the purchaser.

(Y) Right of Rents und Profits

Rents and profits of the property belong to the vendor till the ownership

of'the property passes 1o the purchaser, and therdafter to the purchaser [Secs,
SED(a), SSO)a)). -

(10) Right to Increase in Value

Any increase in value of the property, after ownership has passed to the
purchaser, belongs to the Purchaser [Sec. 55(6)(a)].

(11 Charge for Price Paid and arnest Money

Unless the purchaser has mproperly declined (o accept dehivery, he is
entitled o a charge on the property for the amount of any purchasce moncey
pard by himand for interest on such amount. and. when he properly declines to
aceept delivery, also for earnest moeney and for cost of a suit for specific
performance, if awarded [Sec.S5(0)(h)).

No express provision reparding the above matters need be made in the
sale deed, unless—-
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(1) It s intended to vary or modify such rights and liabilitics as arc
implicd under the above provisions;

(2) The property is situate in a territory in which the Transfer of Property
Act is not in force. Although, as the general principles of the Act have been
held to apply in such territories also, the above provisions, which only lay
down common sense principles, will apply, yet i order to be on the safe side

an express provision about any matter on which the parties intend to stipulate
may be scrted.

It would thus appear that i a simple deed of sale no covenants are
necessary where the Transfer of Property Act applics.

SPECIAL COVENANTS

In addition to the usual covenants, which are either implied in every sale
or are cxpressly entered, special covenants about any matter connected with
the sale or the property sold'may be entered into by the parties in particular
cases. They are purely matters of contract. The partics arce at liberty to enter
into any contract, provided the same is legally enforceable at law, i.c. it is not
one of the agreements which is void under the Contract Act, or a contract
which will not be enforccable under the Transfer of Property Act [ Secs. 10

and 11. See however, Government Grants Act. Sccs.2 and 3. in respect of
transfers by Government.

Condition Restraining Alienation

A condition restraming the purchaser o his successor from parting with,
or disposing of, his interest in the property is void, if the restraint s absolute.
butif the restraint is partial, ¢.g. a prohibition of alicnation to a particular class,
ora condition not to sell out of the family. the condition is valid.* But a restraint
of alienation for a particular period or time is void, as it is not a partial restraint
butan absolute one though limited in point of time(Scc 10)

A plotm an industrial estate was sold to an intending cntreprencur by an
Industrial Development Corporation subject to the following conditions .

“That the allottee shall start on the said site construction of the building
for sctting up the aforesaid industry within a period of six months and complete
the construction thereof within two years from the date of issue of the allotment
letter, the plans of which shall be in accordance with the rules madec and with
the directions given from time to time by the Town and Country Planning and
Urban Estates Department i ths teapect and approved by the Diector, Town
& Country Planning Department o1 any other officer duly authonised by him n

8 Mohammad Razav. Mst. Abbas Bandi, 7 Luck 257,36 CWN 734, 59 [A 230,1932
ALJ709,1371C 321, A 1932 PC 158 Ratanlal Kanhaivalal Baniav. Ramamujdas

Ramchandra, A 1944 Nag 187, Mahamud Ali Muajumdar-v. Brikodar Nath,
A 1960 Assam i78.
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this behalr, Farther, the allotiee shall complete the crection and installation of
machinery aud commence production within o period of three years from the
date of allotment of (e plot. farlimg which the plotshall be liable to be resumed
by the Corporation:

Provided that (he e under ths claase may he extended by the MD,
HSIDC Ld., i cage the fatlure 1o complete the butlding and commencement of
Production by the stipulated date was due to reasons beyond the control of
the allottee,

The Corporation shall also have the right to call for periodical reports
every sixomonths from he ailottee starting from one vear after the date of
delivery about the progress inimplementaiion of the projectand if, after hearing
the allottee, i the opmion of the MD, the progress is found to be unsatisfactory,
he may order the plot resumed”.

It was held” that the clause was not hit by See. 11, Transfer of Property
Actas that section s attracted only when an absolute interest Is created in
favour of the vendee. Moreover sucl a clause is saved by Sec. 31 read with
ITustration (b) thereof 1t was further held 1hay the contract of sale in such a
G was ot assignable without the consent of the vendor,

Restriction on Enjoymeny

Though 2 restriction that the property sold shall be enjoyed ina particular
manner s void, vet an exception has been made i Sec. 1 in favour of any
direction made respectofone picce of immovable property for the purpose
ol securing the beneficial enjoyment of another Prece of sueh Property. Sucl a
condition wouid be enforceable even against a transferee of the purchaser
with notice, provided it Is a negative covenant, c.y. a covenant not to build or
notto doany act (Sec. 40) but, not an affirmative Covenant, c.p.a covenant to

pull down, wlen 'equired by the vendor, 10oms over passage between the
house of the vendor and the house sold.

Sale of Flats and Apartmenry Developmeny Agrcementy

Varous such cestrictions onenjoyment of the Property transferred are
nowsually imposed i the ¢age of flats or apartments sold to different persons,
Fhese restrictions are for the mutual benefi of the various transferces. Some
States have cnacted spectal statutes for apartments (f\’hlh:lrﬂshtla. Karnnlaka,
Dethi, Guyparar, w. Bengal 1P ere) Some aspects of such lransactions relating
to-owaership of flats have heen dealt with by (he Courts in (he undernoted
cases."" Several systems are Mmvogue m this regard. One, the requisite number

O I Ketkeken v Harvana S.1.p.c (1999)2sce 37, A 1999 sC 296; FO“OWing
Nhordal ¢ Ravman & ¢ A 1962 SC 1810

10 Remesh Himmatlal Shel v Harsukl ./m//m\'//./u.\/u, (1975)2 scc 105;A 1975
SCVAT0: Vyajlal v Jaswantlal, A 1977 Guy 130 Contersa Kuitweay v, Uddyogr
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under the apphicable cooperative socicties law (which ditters from State o
State) forms a cooperative society which acquires a large plot of land on cither
ownership or long lease basis. They then divide it into several plots which are
distributed among members of the socicty by mutual consent. and the members
then build houses on them. The roads dividing the plots, common spaces. lift.
staircasc and other amenitics ncluding provision for society’s servants like
guard. liftmen, ctc. arc agreed upon between them. Another system 1s for the
owner or developer of the big plot to floata scheme . He undertakes to construct
the flats or shops but cnters into agreements with intending purchasers 1n
advance and obtains the sale consideration from them in agreed instalments.
Here arrangements in regard to common spaces and other amenities, including,
tormation of a co-operative society as above, are scttled m advance by the
builder. while the purchasers accept them as part of the bargain. Whatever the
system adopted, suitable deeds can be drafted by modification and adaptation
from the given specimens ofagreement to sell, sale deed, lease deed, power of
attorney cte. Relevant State laws on flats and on co-operative housing societics,
town planning, building regulations, etc. should be consulted. Sce also Forms
No. 42, 43 and 45(a) & (b), post: on devclopment agreement, see footnote to
Form No. 24 and 45(a), post.

Contract of Pre-emption

A contract of pre-cmption is sometimes entered in a sale deed. Such a
contract, amounting only to a partial restraint on alicnation, is not void, nor
does it offend against tie rule of perpetuity, if the pre-emptor is to purchase
the property at the market price, but it will be void if the pre-emptor 1s given the
night to purchase it at a specified price which is below market pricce.' Such a
contract, besides being binding on the partics and their legal representatives,
creates an obhgation ansing out of the contract and s cnlorccable under
Sec. 40 against a purchaser for value with notice or against a gratuitous
transferce.  However, the benefit of a covenant for pre-cmption cannot be
transferred [Sec.6(d)], because the transfer of such a right to an outsider defeats
the very object of the right of pre-emption, namely to prevent the introduction
of strangers as cosharers or ncighbours.

Exception in respect of sales on behalf of the Government

All'sales on behalf of the Government, howevet, are exempted from the
provisions of the Transfer of Property Act, and all provisions, restrictions,

Mandir Co-operative Housing Society, A 1980 Bom 374; Mulshandar v.
Juvansingh, A 1980 Guj 62 (EB): CSR Estates Flat Owners ™ Association v
Hvderabad Urban Deyvele wpment Authority, A 1999 AP 61

11 Sce 70th Report (on Transter of Property Act) of the Law Comnussion of India
(1977) headed by Chief Justice Gajendragadkar, relying (in paras 9A, 10, 11, 12,
29 and 3C of Chap. 17) on English and Indian cases.
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conditions and linntations contaimed any such sale or other transfer or grant
shall be valid and take effect according to their tenor, any rule of law, statute or
chactment of the legislature to the contrary notwithstanding (Scc. 2 and 3,
Government Grants Act, 1895: Sce also local amendments c.g. U.P.). Therefore,
any conditions can be imposed on a sale of Government land, though such
conditions may not be valid in case of a private land, e.g. condition about
emoymentofthe land, Sec. 41, Land Acquisition Act also provides for certain
testiictive covenants i regard to land acquired for companics, '

Examples of Special Covenants in Special Cases
N

Property subject to Liabilities

Il the property sold s subject to restiictive covenants, the purchaser
must covenant with the vendor to observe the restrictions. if the vendor will
sull remain liable.after the sale, In other words, the purchaser must give the
vendor sufficient indemnity-in respect of the restrictive covenants.

Sale of Equity of Redemption

Inasale of cquity of redemption or of a property subjett to a mortgage,
the purchaser must give an mdemnity to the vendor against the claim of the
mortgagcee.

Sale of Leasehold

In casc of sale of lessee's rights, the vendor remains liable to pay rent
and to perform the covenants and conditions of the original lease, unless the
sale is made with the consent of the lessor and the lessor releases the vendor,
The purchaser should, therefore, give an indemnity to the vendor against
breaches of covenants in the lease. The vendor should also covenant that he
has done nothing to incur forfeiture or to invalidate the lease and that rents
have been paid and all covenants performed by him upto the date of sale.

Restrictive Covenants

Whena person sells part of his property, and retaing adjoining property,
and desires to protect the latter from being depreciated by acts of the purchaser,
the purchaser may be required to enter into covenants restricting his right to
use the property purchased by him in any manner agreed upon. Such
restrictions may be for the benefit of the vendor, or, in case the vendor sclls his
property mlots, for-the benefit of the other similar purchasers Such restrictive
covenants are usually called for where portions of Tand arce sold 1o different
persons for building purposes pursuance of a general scheme of
development. Ithas already been stated above that such covenants are binding
on transferees with notice under See.40. Transfer of Property Act, if they are of
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ancgatve character, but covenants of an affinmatve character sre not bimding
on transferees. (Also see Sec, F1). In case of sales of different parts of o
property to different persons, such restrictive covenants may he
one purchaser agamst another, 1f (hboth denve ttle under o common vendor,
(2) betore selling the lands 10w owned by them the vendor luid out his estate
or a defined portion of it for sale in lots, subject to restrictions intended to be
imposed on all the lots, and consistent only with a generai scheme of
development, (3) the restrictions were intended by the common vendor o be,
and were, for the benefit of all the lots, and (4) both the purchasers purch
ou the footing that the restrictions were to enure fer the benefit of (he
lots."”

cnforced hy

ased
other

Inctnil Sen Gupta v. Dhirendra Nath Basak." there was an identical
covenant in the deed of transfer in favour of cach transferee in the following
form ;-

“To construct his building ot least 10 feet off from the road construcied
by the landlord and which is at least 15 feetin width and to keep at least § feer
of land open on each side of the premuses and to keep 10 feet land open on the
back and altogether to Keep at least one half of the demised premises open at
all times from any structures thercon and not to plant any tree from which

timber may be made in the space reserved as open on the four sides of demised
land.”

This restrictive covenant was wider than the restrictions imposed by the
municipal building regulations. 11 was held to be nonetheless binding on the
respective transferees and to be enforceable by cach against the others,

It is, therefore, necessary that, in all such cases. full facts which
necessitate such restrictive covenants should be recited and (he object of
having such covenants clearly expressed. The covenants should also be clearly
worded. so as to avoid future disputes. In addition to such covenants by the
purchaser with the vendor, o decliration that the purchaser shall be entitled (o
the benefitof similar covenants entered mto by the other purchasers., and that,
as regards any lot sold and conveyed, the vendor shall he subject to like
restrictions, should be entered m the sale deed.

Interpretation Clause

So far as sale is concerned it 15 not necessary to mention the hers,
successors, and assigns of the vendor or purchaser. The moment a vendor

12 See in this connection Venkiah v. Krishnamoorthy, (1915) 38 M. 141 Cooveryi
v. Bhianji, (1880) 6 B 528: Torhav Hotel voJenkins, (1927) 2 Ch 225 at 240:
Chambers v. Randall, (1923) 1 Ch 149 at ISO,(1922) AILER Rep SOS; In Re
Wembley Park Estate Co's Transfer. ( 1968) 1 Al ER 457; See, however Bhagwat
Prasad v. Damodar Das, A 1976 A1l 417,

13 (1998)8 SCC 547
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transfers his property, it vests in the purchaser, and the vendor is completely
divestedof it. His heirs can never claim it back and the purchaser's heirs take
1tin the ordinary course without any contract of the vendor to that effect, The
hecessity of the mention of heirs, efe.. arises only in case of covenants, In the
case of some covenants which are personal, the personal heirs are bound
without being expressly mentioned, but not necessarily the assigns, nor can
the assigns of the covenantee enforce them. There are certain covenants which
run with the land, i.c. they can be enforced by any one in whom the property
sold vests for the time bemg. Such is the implicd covenants of {itle by the
vendor [Sec.55(2), Transfer of Property Act]. In the cuscﬂnflwﬂuch covenants,
successors and assigns need not be expressly mentioned. Therefore, it would
appear that it would be only in a rare case that the mention of successors and
assigns will really be necessary and they will be bound generally, even if not
mentioned, but it is always safe to make an express provision, and at least no
harm is donc by doing so. This is donc cither shortly by adding ‘to the
description of partics in the beginning the words “which cxpression shall where
the context so requires or permits include his heirs, succcessors, representatives
and assigns™, or, by Inserting a scparate Interpretation Clause at the end thus:
“It is hereby agreed that wherever such an interpretation ‘would be
requisite in order to give the fullest scope and cffect legally possiblc to any
covenant or contract herein contained, the cxpressions “the vendor” and “the
purchaser™ hereinbefore used include respectively the heirs, successors,
representatives and assigns of the vendor and the purchaser,”

Stamp Duty*

Stamp duty is levied on a sale deed of immovable property, not being a
sale deed of interest under a mortgage deed, as in Art. 23,

I property is sold subject to a mortgage the amount of the mortgage will
be considered to be part of consideration (Sec. 24). If the property is sold to
the mortgagee the stamp duty payable will be on he total consideration minus
the duty already paid on the mortgage deed (proviso to Sec, 24).

In the case of sale of interest secured by a mortgage deed, the duty is

payablce by the person making or exceuting the instrument. In al] other cascs of
sale, the duty is payable by the purchaser (Scc. 29).

Regristration

It is compulsory if the value of the interest sold is Rs.100 or more,
otherwise not.

14 Sce also local amendments in Indian Stamp Act, 1899.
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SALE THROUGH POWER OF ATTORNEY

‘In metropolitan and other bigger cities Development Boards or Authoritics
have been created by the State Governments for planned development of the
cities. These Authorities acquire land to develop and then give on long lease
to actual users. Therefore in the lease of land, houses or flats for housing and
other purposes, a clause in inserted by which the lessor is prohibited to transfer
the property. In such cases many transa

ctions take place without execution of
a sale deed between the parties. '

The transferor receives the sale consideration, transfers possession to
the purchaser and executes a power of attor ney and some other documents i
s favour. The power ol attormey s nrevocable An aprecment to sell oramere
receipt for the sale consideration, the receipt iselt mentioning the broad details
of the proposed transfer, is issued by the transferor. Thereafter because of the
provisions of section 53-A of the Transfer of Property Act, the transferee
obtains valuable rights by virtue of “part performance” of the contract. Section
53-Aisas follows :—

“Where any person contracts to transfer for consideration any
immovable property by writing signed by him or on his behalf from
which the terms necessary to constitute the transfer can be ascertained
with reasonable certainty,

and the transferee has, m part performance of the contract, taken
possession of the property or any part thereof, or the transferce being
alrcady i possesaon, contimues i possession in part performance of
the contract and has done some act m turtherance of the contract,

and the transferee has performed or is willing to perform his partof the
contract, then, notwithstanding that the contract, though required to
be registered, has not been registered, or, where there is an instrument
ol transfer, that the transfer has not been completed i the manner
prescribed therefor by the law for the time being in force, the transferor
or any person claiming under him shall be debarred from enforemg,
against the transferce and persons claiming under him any right in
respectof the property of which the transferee has taken or continued
in possession, other than a right expressly provided by the terms of
the contract :

Provided that nothing in this section shall affect the rights of a
transteree for consideration who has no notice of the contract or ol

the part performance thereof.™

By the power of attorney the transferce gets right to enter into subsequent
transactions of transfer ctc. e has got an indefeasible right to defend his
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Possession from the transferon though not against a tansferee without notice,
(vide the proviso quoted above). The power of attorney being coupled with an
Interest and for consideration is in law irrevocable.,

Sometimes the transferce also obtains from the transfcror a will. Under that
will the transferor bequeaths the property in favour of the transferce. Such a will is
however, not advisable from the point of view of the transferee as it is always
revocable and comes into effect only upon the death of the testator,

Although this nformal mode of transfer is nor recommended, specimen forms
are given here by way of recognising the reality.
For giving effect to such transactions the following documents arc normally
needed :
. Agreement for sale. ’
. Powerof Attorney

1
2
3. Special Power of Attorncy
4. Possession Letter.

S

. Will.

SALE OF GOODS

Law Applicable

The statutory provisions relating to the sale of goods were formerly
contained in a Chapter of the Contract Act. In 1932, a special Act, called the
Sale of Goods Act, was cnacted by which the law relating to the sale of goods
was amended and defined. This Act has replaced the Chapter on Sale in the
Contract Act, but the other sections of the Contract Act governing contracts

generally are applicable to contracts of sale of goods also (Scc.3, Sale of Goods
Act).

Sale and Agreement

Where the property in the goods is transferred from the seller to the
buyer, the contract is called a sale but, where the transfer is to take place ata
future time or subject to some condition thercafter to be fulfilled, the contract
isan agreement to sell [Sec. 4(3)]. When the time clapses or the conditions arc
fulfilled, the property in the goods is transferred and the agreement becomes a
sale,——an cxccutory contract becomes an cxccuted contract. Goods cxisting
at the time of sale as well as future goods, i.c. those which are cxpected to.,
arrive, or to be produced, or to be manufactured or madc by the seller, may be
sold. In the case of the latter, the contract of sale operates as an agreement to
scll. A reference may also be made to Sec. 25 of the Sale of Goods Act. A seller
may reserve a right of disposal of the goods by consigning, them in his own
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name or that of an agent as a consignee, or by takmg the bill of ladimg 1o his
own order. In both the cases the property is not appropriated to the contract
and the seller retains the nehtto deal with the goods. "

For difference between a contract of sale of goods and a contract for
works and services see the undernoted cases' in which the question assumed
Importance in connection with liability to sales tax. The contracts were for
manufacture and supply of wagons, cte., and their incidents were discusse

dmn
these casces.

How made

Subject to the provision ol any law for the time bemg i foree, sale or an
‘agreement to sell may be made either in writing, or by word of mouth, or partly
in writing and partly by word of mouth or may be implied from the conduct of
parties [Sec. 5(2)]. Writing is not, therefore, necessary in any case, whatever
may be the nature or value of the goods. Sales are made orally every day by the
purchaser paying the price and the seller delivermg the poods. Tven in cases
when the sale is made on credit. formal deed 1s rarely drawn up. For law on
auction of unredeemed pawned £oods see the undernoted case.!”

Agreement to Sell

Anagreement to sell s cencerally drawn up in writing when the property
1s of large value, o1 1s not i existence atthe time of the apreement, thouyh this
is not legally necessary.

Such anagreement is drafted like an ordinary agreement. The parties are
the seller and the buyer, both of whom must be persons capable of making a
contract. The property to be sold, the price fixed, the time and manner fixed for
payment of the price and for delivery ol property, should be clearly specified,
and any other conditions agreed upon e.g. the condition about warranty, and
about quality or fitness of (he roods sold, should be clearly mentioned as
covenants. As to time of dehivery, it is always safe to express or to indicate
clearly whether it 1s to be of the essence ol the contract or not, as the working
out of the rights of the parties often depend on that question, and sometimes.
when the terms of the contract are not expheitiitbecomes difficult to determme
whether the parties had intended to regard time as of the essence of the contract
ornot Time fixed for payment is rencrally teparded as not hemy of the canence
of the contiact, unless there 1s an CXpress contract to that effect (See. 11).
Thercefore, if1tis intended to make the time ol paymentas of the essence of the
contract, an express covenant to that effect will be necessary.

15 Carona Sahu Co. Pvt. Ltd. v. State of Maharastra, A 1966 SC 1153,

16 C.C.T.v. Hindustan Acronautics Lid., (1972) 1 SCC 395; State of Gujarat v.
Variety Body Builders, (1976) 3 SCC 500; State of Gujarat v. Kailash Engincering
Co., (1967) 1 SCR S43; Union of India v, C 1 Machiery Co (1977)) SCC 847,

17 Karnataka Pavwnbrokers Association v. State of Karnataka, A 1999 SC 201,
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Condition or Warranty P

A stipulation or covenant with reference to the goods may be cither in
the nature ol a condition or of a warranty. The difference between the two is
tmportant. A condition is a stipulation csscntial to the main purpose of the
contract, the breach of which empowers the other party to repudiate the
contract; a warranty 1s a stipulation collateral to the main purpose of the
contract, the breach of which gives the other party a right to claim damages,
but not to repudiate the contract (Sec. 12). The covenants should be so framed
as to ndicate clearly what they are intended to be. It is neither nccessary, nor
sufficient. to say that a particular covenant is to be a condition or a warranty,
andata supulation is essentially a condition it will not become a warranty by
the parties calling it a warranty [Scc. 12(4)]. A breach of contract as o the
goods being of merchantable quality and the failure to deliver part of the
goods contracted to be sold amounts only to breaches of warranty and not of
condition.™

Title 1o Goods

There is i every contract of sale of goods an implicd warranty of title of'
the scller and of freedom from encumbrances, and an implied contract for quict
enjoyment, just as in a contract of salc of land. The implied warranty is provided
by Sec. 14 and consists of—

(a) n case of sale, an implicd condition that the seller has a right to sell
the goods, and in the case of agreement to scll that he will have a right to sell
at the time when the property s to pass;

(b) an implied warranty that the buyer shall have and enjoy quiet
possession of the goods: and

(¢) an implicd warranty that the goods shall be free from any charge or
encumbrance in favour of any third party not declared or known to the buyer
before, orat the time when, the contract is made.

An express contract on these points is not necessary, unless it is intended
to vary the above implicd conditions.

Other Implied Covenants

The other conditions implied in cvery contract for sale, besides the
warranty for title above referred to, are—

() Incacontract for sale of goods by desceription, that the goods shall
correspond with the description (See. 15);

(b)*Where the buyer expresses the purpose of his requirement and relies
on the seller’s skill or judgment, that the goods shall be rcasonably fit for such
purpose. (exceptin the case of a patented article) [Sec. 16(1)];

I8 Harnaramv. Firm Radha Kisan, A 1949 Nag 178. =
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(c) Where goods arc bought by description, that the goods shall be of
merchantable quality, except that when the buyer has examined the goods,
there is no implied condition as regards defects which such examination ought
to have revealed [Sec. 16(2));

(d) In case of salé by sample, that the bulk shall correspond with the
sample in quality, that the buyer shall have reasonable opportunity of comparing
the bulk with the sample, and that the goods shall be free from any patent
defect rendering them unmerchantable (Sec. 17). No express contract about
these matters is necessary, unless it is desired to vary the implied conditions.

Rights and Liabilitics of Seller and Buyer

. The rights and liabilitics of the scller and buyer under a contract or
agreement to sell are provided for in the Sale of Goods Act, but it is open to
the parties to negate or vary them or any of them by express contract (Sec. 62);

hence any such contract should be expressly and clearly made and mentioned
in the deed of contract.

Power of re-sale in case buyer does not take delivery may be given in any
form, and although ordinarily the power can be exercised only within a
rcasonable time, there is nothing illegal in an express agreement that it may be
exercised ar any time, even after an unreasonable lapse of time."” Clause for
forfeiture of carnest money on breach of contract by vendee is not invahid.™

Trade Usage

Certain conditions attach to sales of certain commodities by usage or
custom of the trade and such usage or custom also overrides the provision of
the Act, if the usage is such as to bind both partics (Sec. 62).

Stamp Duty

An agreement for sale is chargeable like any other agreement.

Sale deeds of movables are in most States chargeable with the same duty
as sale deeds of immovable property, as both are included in the definition of
conveyance as given in the Stamp Act. (State Amendments should be
consulted). But where the conveyance recites that movables have already
been transferred by delivery, they do not pass under the conveyance and are
not liable to duty [(Sec arguments and discussion in In Re Reference from the
Board of Revenue under See 46 of the Stamp Act, 1879 (corresponding, to
Sce. 57 of the Stamp Act 1899 now i foree) TR 23 Cal 2834 |

Registration

Not compulsory.

19 Ralli Bros. v. Firm Bhagwandas, A 1945 Lah 35,
20 Municipal Committee, Khurai v Firm Kalu Ram, A 1944 Nag 73



GENERAL FORMS OF DIFFERENT PARTS
O A SALE DEED

Formal Parts'

Recitals of Title

See General Forms of Recitals under MOR TGAGE ante,
Introductory Recitals

1. Contract of Sule of FFrechold Property

WHEREAS (by an agrcement dated- — - —————)thc vendor has
agreed to sell to fhe purchascr the property deseribed in the schedule
hercto (or, the property hereby intended to be transferred) {ree from

encumbrances (cxcept as hercinafter mentioned) for the sum of
Rs.—

2. Contract of Leaschold Rights

WHEREAS the vendor has agreed with the purchaser for the sale to
him for the sum of Rs.——— of the premises comprised in the
hereinbefore recited lease (or, several or respective Icases hereinbefore
recited) for all the residuc now unexpired of the term thereby granted
subject to the rent rescrved by and the covenants and conditions contained
in the said Icasc (or, lcascs).

3. Alternative Shorter Form

WHEREAS the vendor has agreed to scll to the purchaser for the
sum of Rs. ——————all his rights and interests under the aforesaid lease,

4. Recital where Vendor is not the Original Lessce
R

WHEREAS the vendor in whom the property comprised in the
hercinbefore recited leasc is now (or, where there have been several
successive assignments, has become) vested as estate owner in respect
of the said term of—— —yecars has agreed with the purchascr for the sale
to him of his cstaic in the said property for the sum of Rs,- .

1 Seccalso General Forms (immediately after INTRODUCTION anie).

vv".

-



776 SALL

3. Contract for Sale of both Freehold and Leaschold Properties

WHEREAS the vendor as owner of the property described in the
first schedule and as Iessec of the property described in the second schedule

hereto has agreed with the purchaser for the sale to him of the property

deseribed inthe first sehedule hereto and of s o htsand mterests m the

property described in the sccond schedule hereto under the lease
hereinbefore recited for the sum of Rs.——

6. Contract by Trustees

WHEREAS the vendors as trustees under the said Will of said AB
deceased and in excreise of the power of sale therein contained have
agreed, ctc. (as in para 1).

7. Contract when both Partics are Trusteces

WHEREAS the vendors as trustees under the said Will of said AB
deceased and in exercise of the power of sale therein contained have
agreed to scll and the purchasers as the presenttrustees of a scttiement
dated——-and in exercisc of the powers therein contained have agreed to
purchasc, etc.

8. Contract by Mortgagee under Power of Sale
) gag /

WHEREAS the vendor in exercisc of the power conferred on him

by the said mortgage in that behalfhas agreed with the purchaser for the
sale to him of the property mentioned in the schedule hereto free from

encumbrances for the sumofRs. — -
9. Contract of Sale with Consent of Another

WHERLEAS the vendor (with the consent hereby testified of the said
AB) has agreed, ctc.; or,

WHEREAS the vendor has agreed, cte. (as in para l);

AND WHEREAS the said AB (being the next reversioner of the
sald——————) has given his consent and concurrence to the said sale.

10. Sale by Auction

WHEREAS at an auction held by the Collector of on
the-- - the said property was put up to sale and at such sale the
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purchaser being the highest bidder was declared purchascr of the same
ol - —

11 Contract of Assignment of Contract of Sale

WHEREAS one XY contracted with the vendor for the salc to him
ofthe property described in the schedule hereto free from cncumbrances
for the suin of R~ . _ ~but no salc deed thereof has yet been
executed AND WHEREAS the vendor has agreed with the purchaser to
transferto him the benefit of the said contractupon the term of the purchaser
paying to him, the vendor, the sum of Rs. — and paying dircct

to the said XY the said sum ofRs.—— 4t the time of the exccution
of the sale deed.

12 Agreement to have Sale Deed in Favour of Another Person

WHEREAS the vendor has agreed with the said Ai} l(; scll to him,
ce. (as in para 1).

AND WHEREAS the said AB has assigned the benefits of the said
contract to the purchaser and has therefore requested the' vendor to exccute
asaledeed in favour of the purchaser.

(0r, AND WHERLEAS the said AB has requested the vendor to

cxecute a sale deed in pursuance of the said agreement in favour of the
purchascr). :

13. Agreement about payment of Price by Instalments with Interesr?

WIHEREAS it has been agreed that the said sum of R, —-
shall be payablc as follows :
The sum of Rs.—

—upon the exccution of this deed, the sum

OfRs.—-~———at the time ofregistration of this deed, and the balance
thereof'in four annual instalments of R, - ~cachion the-——-—day
of-—- incach ycar beginning from the- - —day of-

nextwith interest on the principal sum for the time being remaining unpaid

2 Ordinarily this recital is not necessary as the details of the consideration can be

fully sct outin the witnessing clause. It may, however, be considered proper for

the sake of clearness to have the agreement about payment of the price scparately
recited, and this would be so when the details are lengthy or complicated.
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at the rate of———— —per cent per annum to commence from the date
of'this deed and to be payable annually with the instalments of the principal.

14. Payment Partly to Vendor, Partly to his Nominees and Partly
Credited by Purchaser to himsclf

WHEREAS it has been agreed that out of the said sum of Rs.
the sum of Rs.——————should be paid by the purchaser to the vendor
at the time of the registration of this deed, the sum of Rs, should
be retained for payment to XY, the creditor of the vendor on account of a
mortgage deed dated———- - -, and the sum of Rs. - ~————should
be credited by the purchascr to himself on account of the principal and
interest duc to him from the vendor under a bond dated — —

15. Legal necessity to Sale by Hindu father

WHEREAS the vendor is in need of Rs.-————— for the
expenscs of the marriage of his daughter (or, for sending his cldest son
XY to the Indian Institute of Technology at for higher
education) (or, for payment of land revenue duc for the year -
inrespect of the land which belongs to the said joint family).

16. Antecedent Debt of IFuther

WHEREAS the vendor’s deceased father had borrowed Rs. - -

from AB, ctc., on a bond dated - ——— ——and Rs. from
CD, ctc., on a promissory note dated - - and a sum ol Rs.
isnow ductothe said ABandasumofRs. — - - -~ tothesaid CD

on account of the said loans; AND WHIEREAS the said AB and CD arc
pressing for payment of the same and threaten to bring suits for their
recovery; AND WHEREAS the vendor not being able to obtain a loan to
pay ofTthe said debts on satisfactory terms has agreed with the purchaser
to sell to him the said property for the sum of Rs. inorderto pay
ofTthe sand debts,

17. Valuation of Machinery and Trees

WHEREAS by the said agreement it was agreed that all trees standing
on the said land (or, the plantand machinery of the said Sugar Mills) shall
be purchascd by the purchaser at a valuation to be made as therem

mentioned and the said trees (or, plantand machimery) have accordingly
been valued at Rs.---- -
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18. Apportionment of Rent of the Property sold

WHEREAS it has been agreed between the partics that the
apportioned part of the annual rent payable by the tenant for the partof
the land agreed to be sold shall be Rs.— - . —~—and the said tenant

has also agreed to this apportionment (or, hut that the conscnt of the
tenantis not required o this apportionment).

19. Apportionment of Rent Puyable on Account of Property sold

WHEREAS it has been agreed between the partics, with the consent
of'the lessor, that the apportioned part of the annual rent payablc under
the aforesaid Icasc for which the purchascr should be liable on account of
the property hereby sold shall be Rs.

20. Agreement for Joining the Mortgagee

WHEREAS it has been agreed that out of the said price a sum of
Rs. . _shall be paid to the mortgagee and that the mortgagcce
shall join in this deed in manner hereinafler appcaring;

[or, that the said pricc of Rs,——— shall be paid to the
mortgagee in part discharge of the said mortgage debt (or, that out of the
said price of Rs.—— 3 qum of Rs.— —-=shall be paid to
the mortgagee in part discharge of the said debt) (or, that the whole of the
said price shall be paid to the vendor and the mortgagee shall release the
said property from his sceurity), and that the mortgagee shall join in this
deed in the manner hereinafier appcaring).

21. Sale of Freehold Right

The vendor is the absolute owner ofthe property described in the
schedule with unlimited frechold rights subjcct only to the mortgages
hercinafier referred to but otherwise free from encumbrances.

22. Sale when Mortgagee Joins

The vendor has agiced to sell to the purchascr his absolutc owncrship
rights in the property free from cncumbrances for Rs,-— and B,
the lender has agreed to Joinin for the purposc of discharging mortgages.

Counsideration, Receipt

See General Forms (tmmediately after Introduction) anze.
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Parcels
See General Forms (immediately afier Introduction), ane.

Exceptions and Reservations

1. Heading

(a) Excepting and reserving to the vendor, ete.: or,

(b) Subject nevertheless to the exceptions and reservations hereinafier
contained.’
2. A right of way

Except and reserving to the vendor absolutely full and free right and
liberty at all times and for all purposes connccted with the use and
occupation of his housc to the west of the said land, with or without horses,
carts, carriages and motor and other vehicles, whether used (or pleasure
or for trade or business purposes, and either laden or unladen, and whether
belonging to the vendor or to his visitors or (o persons residing in that
housc or to persons coming to transact business with him, to £0, pass and

repass along over and upon the path marked ABC on the said plan which
Icads from the said house to the public road called the

3. Minerals with Right of Surface Working®

Except and reserving to the vendor the absolute owncership of all
mines and minerals in or under the land hereby sold with full liberty and
power at all times to enter upon the said land or any part thercofto scarch
for, dig, raisc, make merchantable and carry away the said mines and
mincrals, and with full liberty a nd power to make, sink, maintain and usc
all such pits, shafts, levels. drains, watercourses and reservoirs and to
construct, crect, maintain and use all such spoil, tanks, rail road, tram
roads and other roads, bridgcs, building works and conveniences over
the said land or any part thercof as may be necessary or convenient for all

2 Thas torm (b) will be suitable \\'I;L‘IL' cither the exceptions and reservations are
numerous or lengthy and detatled, or themselves subject to exceeptions and
savings, which can be more properly pui in as provisos to the covenants
containing the exceptions and reservations. In a stmple case the exeeptions and
savings may be added after the parcels and the Form (a) above should be used.

4 - On mimes and minerals, consult the Mies and Minerals (Regulaton and
Development) Act 1957 and the rules made thereunder
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orany of the purposces aforesaid from time to time, subject, nevertheless
Lo payment to the purchaser or his successor in title and his ang their
lessees and tenants reasonable and adequate compensation forall damagcs
thereby done or occasioned to the said land or any buildings thereon,

4 Minerals with Right of Underground Working’

Exceptand reserving o the vendor the absolute ownership of al]
mines and minerals in and under the said lang hereby sold with ful] power
andauthority to work g getthe same mines and mincrals by underground
workings only and without cntering upon or any manncr alfecting or
exereising any rights or provisions whatsoever in orover the surface of the
said beds (and making compensation, as in Purq 3).

5. Reseryation to Take Warer

Lixeeptand reserving to the vendor and all persons, occupying the
vendor's house (o the west ol the said land marked on the plan by red
colour with full and free i ghtand liberty at all times hercafter of taking the
water from the well (or, ank ) distinguished on the said plan by bluc colour
with liberty from time (o time to pass and 'epass upon the said land for the
purposc of taking and bringing water from the said well to the said housc.

0. Right of Using Stairease o

Exceptand reserving to the vendor the fu] and frec right ofusing the
staircase marked on the sai planby blue colour for (e purposc of going
(o and coming from the Upperstorey of the vendor’s house adjoining the
said house hereby sold on (e westand marked on the said plan by red
colour,

7. Right of Way

In pursuance of the dgicement herein and ip consideration of
Rs.-———paid by the purchaser to the vendor (who acknowledges the
receipt of the samc), the vendor conveysto the purchaser by way of sale
his rights of absolute ownershipin the propeity described in the schedule,
exeepting the mines and minenls under that land, but together with the
benefitof--

S Ihid
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(a) the right of way granted by the deed dated——between
A and B;

(h) restrictive covenant contained in deed dated between

—and-—- - but subject to;

(€) restrictive covenant contained in the deed dated
between and - §

(d) rightofway granted by the deed dated-———between-
and——— -,

Habendum

1. Ordinary Form

TO HOLD the same to the purchascr absolutely for cver (or, as
absolutc owner).
2. Several Joint Purchasers

TO HOLD the same to the purchasers absolutely forever as joint
owners.

3. Several Persons in Equal Shares

TOHOLD the same to the purchascrs absolutely forever as owners
in common in cqual shars,

4. Several Persons in Unequal Shares

TOHOLD the samc to the purchasers absolutely forever as owners
incommon in the following undivided shares, i.c. to the said AB one-third
. share, to the said CD, one-half share and to the said EF one-sixth share.

3. Several Persons in Different Portions

TOHOLD the same to the purchascrs as absolute OWNCTS in scparale
portions specified below, that is to say the portion shown as coloured red
on the plan hercto to the said AB and the partion shown as coloured
green to the said CD.

6. Subject to Payment of Ducs

TO HOLD the same to the purchaser absolutely for ever (or, as
absolutec owner) subject to the paymentof sudh land revenue, cesses and
taxes as may be assessed or imposed thercor.
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7. Subject to Obligations®

TO HOLD, cte., the same to the purchaser ubsolutcly for ever (or,
as absolute owner) subjeet to the obligations and restrictions hereinafter
expressed and imposed upon the purchasers as obligations intended to be
binding in perpetuity on the property hereby sold. A

& Subject to Mortgage’

TOHOLD ¢tc., subject to the hercinbefore recited mortgage and

the principal sum of R oW owing on (he sccurity thereof
and the interest due orto become duc on such sum,

9. Subject to Easements®

TOHOLD, cic., subject to the rights and casements to which the
said property is now subject as aforesaid (or, to therights and casements
vested in the owners ofadjoining property under or by virtye of the deeds
specified in the schedule 1 hereto),

10. Leaschold Property

TO HOLD the same to the purchaser for all the residue now
unexpired of the said term of Years granted by the said lease
subject henceforth (or,as from the— —)tothc payment of rent
reserved by, and the performance an observance of the covenants on
the part of the lessee contained in the said ease.»

11 Sale of Part of Leased | roperty and Apportionment of Rent

TO HOLD, etc., subject if and so far as subsisting, to a Jease
dated ‘Whereby the sajd property (together with other property not
sold) was demised (o XY, cte., at the yearly rent of Rs,—— of
Which the yearly rent ofRs. . —=shall be the apportioned part to be
henceforth payable in respect of'the said property hereby sold and with
the benefits of such apportioned rent and g Powers and rights for the
0 When any restrictive covenants on the enjoyment of the property are made they

should be inserted in particular as covenants but referred to in the habendum
alsoas i this form,

~J

S Mthere are any-casements m favour of third persons (o whom the property is
subjeet, the same should be recited in the recitals, or if there are several deeds
creating such easements, the same should be mentioned in schedule.
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recovery thereof and of the covenants and conditions by the lessee
contained in the said Icase so far as the same relate to the property sold.

12. Partly Leasehold and Partly Freehold

- TOHOLD the said land for allthe residuc, cte., (ay in I"orm 10)
and the said housc and other buildings absolutcly for ever but subject to
such covenants in the aforesaid Icasc as may relate to such house and

buildings."
13. Where Mortgagee also joins and Lives up his Mortgage

TO HOLD, cte. (s inpara | above) discharged from all principal
moneys and interest intended to be sccured by and from all claims and
demands under the hereinbefore recited mortgage.

v

14. Restricting Implied Grant of Easement, etc."

TOHOLD, etc., subject to the provision and declaration hereinafier
contained, that is to say, PROVIDED ALWAYS and it is hereby declared
that the purchaser shall not be entitled to, cte. (state the rights which are
not to pass), and the sale shall not be deemed orconstrued to imply the
grantofany such right or thing.

15, Exceptions and Restrictions Mentioned with Purcels

TO HOLD, ctc., subject to the exceptions and reservations
hereinbefore mentioned.

9 For instance, where land is taken on leasc for building a house and a house 1s
built thereupon, and both are sold,

10 Sometimes a building lease contains a covenant that in case of breach of a
condition the lcase would be determined and the buildings will also vest in the
lessor. In such cascs this wil] be necessary.

11" Under Sec. 8 of the Transfer of Property Act certain rights and things implicd by
it go with the property “unless a diffrerent intention is expressed or necessarily
implied™. If it is intended that any such right or thing should not be transferred
to the purchaser, the same should be expressly excepted from the sale. If the
rights and things are several it would be more convenient simply to say “subject
to the provisions and declaration hereinafter contained” and 10 mention all
such rights in the provisos after the covenants, '
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16. Exceptions and Restrictions not Mentioned with Parcels"
TO HOLD, cte., subject to the exceptions and rcsérvations
hereinafier contained that is to say, S -
The vendor reserves,
(1)
(2)
(3)
Cleqiele.
17. St‘l‘/z/'ecr to Terms and Conditions

TO HOLD, etc., subject to the several terms and conditioﬁéii
hereinafier contained. : *

I8 Sale of Mortgagee s Right

TOHOLD, ctc., subject to such right or equity of redemption as is
now subsisting in the said property under or by virtue of the hereinbefore
recited deed of mortgage. ‘

19 Sale on Trust
TO HOLD the same to the purchascr on trust for the sajd hospital.
Or.
TOHOLD the same to the purchaser upon trust that the income of
the said property shall be used by the purchasder for, etc.
O, THIRY
TO HOLD the same to the purchascr upon trust that the said land
shall be used for building a school under the scheme hercinbefore mentioned

and on the constitution of a propertrust for the said school the said land
shall form part of the property ofthe said trust.

Production of Title Deeds'

1. Covenant by Vendor when Deeds Retained by him

The vendor will upon cvery reasonable request of the purchaser and

12 Exceptions and tescrvations are generally mentioned after the Parcels; but if
they are long, it may be convenient to mention them separately after the

habendum, Inthe former case para 15 and in the latter para 16 of the habendum
should be used.
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at the cost of the person making the request producc all or any of the
documents of title relating to the property sold which are specified in the
schedule hereto and which have been retained by the vendor and furnish
such true copics or extracts therefrom as the purchaser may require, and
will, in the meantime, keep the said documents safe, uncancelled and

undefaced unless prevented from so doing by onc or other mevitable
accident.

2. Covenant when Deed Retained by Another Purchaser

Itis hereby agreed that as the documents of title specificd in the
schedule hereto rclating to the property hereby sold cover also other
propertics which have been sold by the vendor to the other persons, all

the said documents shall pc delivered to XY one of the other such
purchasers.

AND the vendor covenants with the purchascr that the said XY will
upon any reasonable request, etc., (as in Form 1 s substituting the words
which have been/will be delivered to the said XY™ for the words “which
have been retained by the vendor™).

3. Covenant of Indemnity by Purchaser retaining Title Deeds

- Thedocuments of title specified in the————schedulc hercto having
been delivered to the purchascr, the purchascr hereby covenants with the
vendor that he will upon cvery reasonable request of the purchaser ofany
other property covered by the said documents, and at the cost of the
person making the request, produce all or any of the said documents and
fumish such copics, cte., (as in IForm 1). AND further agrees (o keep the
13 These covenants are implicd by Scc. 55 (3) and need not be entered in territories

where the Transfer of Property Act is in force. Under the said sub-section if
properties covered by a document of title are sold to different persons the
purchascr of the property of the highest value has the right to have the title
deeds and he is bound to produce them. But the partics may agree that the title
deeds may be retained by any other purchaser, in which case an express covenant
that he shall produce them and grant copices should be entered. In such casces,
Form 2 may be cmployed. As such purchascr will not generally be a party to
other sales, the covenant can be on behalf of the vendor alone, and the vendor
should obtain a covenant of indemnity from the purchaser relating (o the title
deeds (as in Form 3). This will be necessary only where the Transfer of Property
Act is not in force or where any purchaser other than that of the greatest value
retains the title deeds. As there may be a dispute as to what title deeds a person
has in his possession it is always safc to specify the documents in the sale deed.
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vendor indemnified against any compensation or damages he may have to
pay and allcosts he may have to incur by reason of the purchaser’s default
in fulfilling this obligation.

4. Acknowledgment of Title Deeds'

"The vendor hereby acknowledges that he has retained possession of
the documents of title mentioned in the - schedule hereto which
relate to the property hereby sold and to other property.

Special Covenants

1. Title's

The vendor hereby covenants with the purchaser that he is the owner
of the property hereby sold and has power to scll the same;
(Or, The vendor hereby covenants with the purchaser that the title

which is hereby transferred subsists and that he has power to transfer the
same.)

2. Quiet Enjoyment

The vendor hereby covenants with the purchaser that the said
premises shall be quictly entered into and upon and held and enjoyed and
the rents and profits reccived therefrom by the purchaser without any
mterruption or disturbance by the vendor or any person claiming through
orunder him and, without any law ful disturbance or interruption by any
other person whomsocever, -

3. Against Encumbrances'

The vendor hereby covenants that the property hereby sold is free
from encumbrances (except those hereinbefore mentioned, or, mentjoned
in schedule hereto, subject to which this sale is made).

14 This acknowledgment will be of advantage to avoid future dispute about the
number and character of title deeds in possession of the vendor. When the
vendor retains any title deeds it 15 always safe to specify them in the sale deed.

IS5 A covenant for title 1s miplied by See, 55(2) and is not strictly necessary except
mterritories where the Transfer of Property Act is not in force (See Preliminary
notes)
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4. Further Assurance'’

The vendor will at the cost of the person requiring the same exceute
and do every assurance or thing, neeessary lor further or more pertectly
assuring the said property to the purchaser his heirs or assigns, as by him
or them shall be reasonably required.

J. Limiting Liability under Implied, Covenant Jor Title

Itis hereby agreed that the liability of the vendor under the implicd
covenant for title shall be limited to the amount of the sale price, i.e.
Rs.

Or,

In casc the purchaser is deprived of the whole or any part of the
property hereby sold by reason of any defeet found in the title of the
vendor or olany encumbrance or charge on the same to which this sale is
not subjcct the vendor will pay to the purchascr by way of damagcs the
whole amount of the sale pricc or such part of it as shall bear the same
proportion to the whole as such part of the property shall bear to the
whole property, as the casc may be with interest from the date of the
purchaser’s dispossession at the rate Of—————per cent per annum,

and that the liability of the vendor under his implied covenant for title will
not extend any further.

6. Contracting out of Implicd Covenant

Itis hereby agreed that the vendor gives no warranty of his title and
the warranty implicd by Law shall not apply and that the purchaser aceepls
such title as the vendor has.

7. Several Liability of Several Vendors

Itis hereby agreed between the partics hereto that the liability of the
vendors for breach of the implicd covenant for title shall not be jointand
several but cach vendor shall be liable only in respeet of his sharc in the
said property (or, the portion of the said property which belongs to him).

16 See Preliminary notes.
17 This covenant is not strictly nccessary but as a precaution a carcful conveyancer
" would insert it (Sce Preliminary notes).
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8. Covenant by a Person Selling in Fiduciary Character'

The vendor hereby covenants with the purchaser that he has done

no act whereby the property hereby sold is encumbered or whereby he is
debarred rom tansten mgatto the purchaser.,

9. Covenant by Vendor for Title"

The vendor hereby covenants with the purchaser that the interest
whichis hereby transferred to the purchaser subsists and that he has the
power (o transfer it.

10. Cost Repairing Road or Staircase in which Right of Passage is
Reserved

[tis hereby agreed that in consideration of the right of passage
hereinbefore reserved the vendor will pay to the purchaser every year half
the cost incurred by the latter in maintaining in proper repairs the said

stancase (or, the said road) the amount of'such costincase ol'disugrccmcm
1o be determined by arbitration,

1. Covenant not to Build but to Keep Land Open

The purchaser hereby covenants with the vendor that he will not
erectany wall or other building upon the land hereby sold to the North of
oropposite to the window recently constructed in the Northern wall of
the house shown on the plan by red colour nearer to the said wall than the
dotted line shown on the said plan between points A and D nor erect any

building upon or overhanging the said land coloured blue on the said plan
but such land shall always be kept open.

12 Covenant for Assistance in Mutation

The vendor will support any application made by the purchaser for
mutation of names on the property hereby sold and will at the cost ofthe
personrequiring the same do all that he may be required to do for obtaining
mutation in favour of the purchaser.

IS Thisas notstrietly necessary where the Iranster of Property Act applies as it is
implied by the proviso to Sec. 55 (2). In fact, in case of persons in fiduciary
character this is the only covenant of title implied by law.

19 A person m fiduciary character, o o guardian or trustee ~does not necessarily
enterinto acovenant of ttle nor s such covenant implied, but a purchaser may
msistand the vendor may aoree 1o suarantee the title by an ¢
Ik e thye,

Xpress covenant
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13. Covenant for Mutation at Vendor's Expense

The vendor will at his own expense get mutation of namices made i
the village registers in favour of the purchascr in respect of the property
hereby sold.

14. Contract of Pre-emption®

The purchaser shall not scll the said property to any person other
than the vendor unlcss he has first offered the same to the vendor and the

vendor has declined or neglected to purchasc the same at the price offered
by such other person.

15. Covenant about Party Walls of House

Itis hereby agreed that all walls separating the housce hereby sold
and the house of the vendor adjoining it on thec West shall be deemed to be
party walls and shall be maintained and repaired at the joint cost of the
parties.

16. Agreement to Pay Price Reserved for Future

The purchascr will pay the said sum of Rs.- -~ -~ -being the balance
of the said price to the vendor on the———, (or, in the following
instalments), and will in the meantime pay interest thercon or on so much
thereof as for the time being remains unpaid at the rate of—-——— —per
cent per annum.

17. Cost of Stamp and Registration'

Itis hereby agreed that the cost of stamp on and registration of this
deed shall be borne by the vendor (or, by the vendor and the purchaser in
equal sharcs).

18. Payment of Mortgage Money

The purchaser hereby covenants with the vendor that the purchaser
will pay to the said mortgagee or his successor in title, on such payment

20 See Preliminary notes.

1 Under Sed. 29 (c) of the Stamp Act it is the purchaser who has to bear this cost.
But this is subjcct to a contract to the contrary. This form is to be uged in case of
a contract to the contrary.
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being law fully demanded, all his dues under the aforesaid deed of mortgage,
and willatall times keep the vendor indemnificd against the same and
against all suits procecdings, costs, charges, claims and demanQ,:s
whatsoever in respecet thereol.

19. Indemnifying Against Restrictive Covenants?

The purchaser hereby covenants with the vcndgr (with the object of*
affording to the vendor and his representatives a full and sufficient indemnity,
but not further or otherwise), ' that the purchascr will at all times hercafter
duly perform and obscrve the covenants by the vendor and restrictive
provisos of the said deed of, etc., (nature of deed) contained in relation
to the property hercby sold and will at all times kecp the vendor and his
representatives indemnificd against all suits, procecdings, costs, charges,
claims and demands in respect of the said covenants and restrictive provisos
orany ofthem.

A

20. Reserved to Vendor to Destroy Access of Light

Itis hereby agreed and declared that the access and use of light from
and over the adjoining property of the vendor to and for the Land hereby
sold and any building for the time being erected and standing thercupon
shall henceforth be enjoyed by the purchascr and his successors-in-title
under and by virtuc only of the consent hereby given of the vendor and
that the vendor or his successors-in-title or owners or occupiers of the
adjoining property shall be at liberty at any time hercafter to interfere with
or destroy suchaccess or usc of light by making erections on buildings or
altering existing buildings on such adjoining land without any formal
revocation of the consent hereby given.

21 Restrictive Covenant by Purchaser

The purchaser and his successors-in-title will at all times hereafter

Sometimes the property sold s subjecttorestnetive covenants contained in the

sale deed by which the vendor had himself purchased the property. Such
covenants should now be performed by the purchaser and the vendor should
be indemnified against the conscquence of the purchaser’s non-performance.

3 The words within brackets are necessary to prevent the vendor from enforcing
the performance of covenants or claiming damages even if he has not suffered
any damage.
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observe and perform the following stipulations and regulations in rclation
to the land and property hereby sold (or, the stipulations and rcgulations
in relation to the lands and property hereby sold contained in the
schedule hereto).

22. Form of Restrictive Covenant to be annexed to Land

The purchaser to the intent and so as to bind (so far as practicable)
the land hereby sold into whoscsoever hands the same may come and to
benefit and protcct the other land delincated on the plan hercto annexed
(but not so as to render the purchaser personally liable to damages for
any breach of covenant committed after he shall have parted with all interest
in'the property in respect of which such breach shall occur)* hereby
covenants with the vendor as follows:-

23. Covenant for Sale to be Void on Nonfulfilment of Condition of
Building

PROVIDED ALWAYS and it is hereby agreed that if the purchaser
shall make default in erecting and completing in accordancc with the
covenant by the purchaser in that behalf hereinbefore contained and within
the time hereinbefore specified the said buildings or any of them so to be
crected and completed as aforesaid the sale hereby made shall be void
and the said land shall immediately thercupon vest in the vendor, and all
materials then standing or lying upon the said land if not removed by the
purchaser within two months shall become the property of the vendor.

24. Assignment of Restrictive Covenant

The vendor (so far as he is able) assigns to the purchaser the benefit
of the restrictive covenant contained in the deed dated——

between ——and—-————-(so far as it is subsisting and capablc of being
enforced).

Agreement to Sell

1. Investigation of Title
(@) Thetitle shall begin with a sale deed dated and the purchascr
shall not inquire into or require the production of the carlicr title.

4 The words in the brackets will be necessary 1f the personal liability of the
covenantor is to be limited.
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(b) The title shall beginwith the Will of XY, cte.dated ——and
the purchaser shall presume that the said XY was on the———absolute
ownerof'the property.

(¢) The vendor has been in undisturbed possession of the property
forover 30 years withou acknowledging the title ofany other person and
the purchaser shall assume that the vendor has acquired title by prescription.

(d) The vendor's title is well known and shall be accepted by the
purchaser.

(¢) The vendor’s title shall not be investigated beyond 30 years.

(D) Certified copies of deeds by the purchaser shall be accepted in
place ofthe original.

2. Price Fixed by Valuation
(a) The price of the trees shal] be fixed according to a valuation of the

said trees to be made by— -~ ———and in case ofhisrefusal, neglect or
mability to make a valuation by

(b) The price shallbe R, . -for the house and such price for
the furniture and fixture according to a valuation by and (as in (a)
above),

3. Reservation of Minerals

The property is subject to areservation of mj nes and minerals and
power of working the same contained masale deed dated - ———
4. Reservation of Way in Favour of Vendor

The sale shall be subject (o rescrvation to the vendor of a right of

way for all purposes over the property to be sold between the points
marked A and B on the plan annexed hereto.

S Fxception of Light and ;)

The purchaser shall not he entitled 1o any riphy orcasementoflight or
airotherwise which would restrictor inany way interfere with the duc usc
for building or for any: other purposc on or of the adjoining land of the
vendor.,

0. Restrictive Covenanry

(2) The property s agreed to be sold subject to the restrictive

covenants contained inadeed of sale dated copy of which has
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been supplied to the purchaser and will be attached to the sale deed (or,
and the covenants shall be entered in a schedule to the sale deed).

New Restrictive Covenants

(b) The property is agreed to be sold subjcct to the restrictions and “
explanations set out in the schedule hereto.

7. Power of Attorney

The vendor being in England the sale deed will be executed by his
attorney under a power of attorney duly executed by the vendor.

8. Vendec to obtain permission (Cantonment land)

e

The vendec undertakes to obtain permission from the Military Estates
Officer for the sale.*

5 Rameshwar Swaroop v. Saroj Tvagi, A 1998 SC 3389 (if the permission granted
by M.E.O. is subject to the power of resumption of the land, the vendee cannot
resile from the agreement on the ground that the permission was not
unconditional. As the parties knew that the property was situtaded - the
Cantonment arca, hence the liability for resumption was implied.) '



. PRECEDENTS OF AGREEMENTS!'

I—Agreement to Sell a House?

AN AGREEMENT made on the - ——-day of——
BETWEEN AB, ctc., (hereinafter called “the vendor”) of the one part
AND CD, ctc., (hercinafier called “the purchaser”) of the other part.

WHEREBY the partics hereto mutually agree as follows

(1) The vendor will sell and the purchaser will buy ALL that, etc.,
(describe the housey with all the rights belonging or appurtcnant thereto.

(2) Thesale will be free from cencumbrances.

(3) The price will be Rs. ———ofwhichRs.——___pa¢
been paid by way of carnest moncy to the vendor (the receipt of which
the vendor hereby acknowledges) and the balance shall be paid at the
time of exccution of the sale decd.

(4) Thetitle of the vendor as absolute owner shal] be accepted by
the purchaser without any further investigation (or, the vendor shall deliver
to the purchaser within one month certified copics of all documents of his
title to the said property, of the Municipal register in which the said property
is entered, and any other documentary evidence proving his title, and this
agreementis subject (o the purchaser’s plcader being satisfied as to the
absolute title of the vendor).

)

(5) The property is believed and shall be taken to be correctly
described and is sold subject to all outgoings?, cascments, restrictions
andrights affecting the same and if any crror, misstatement or omission
shall be discovered the same shall hotannul the sale nor shall any
compensation be allowed in respect thereof,

I In these precedents only genceral covenants are given. If there js any special
covenanton any subject, the same should be expressed. Some general forms of
clauses relating to special covenants have heen given before (pp. 787 to 792).
Seealso footnote below Form Nos. 24 and 45(a), post expl
agreements” relating to land,

The agreement should be bilateral. A unilateral dgreement may be treated as a
mere gratuitous ‘undertaking” : A/, Gopal Chetry v, Ramesh, A 1998 Mad 169.
Meaning *expenditures® (Black’s Law Dictionary, 1990 edn, p. 1101), ;

aining ‘development

to

o9

Ay
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(6) The vendor will reserve to himselfa right of way for his adjoining
house for all purposcs over the property agreed to be sold between the
points marked A and B on the plan attached herewith.

(7) The purchaser shall in the sale deed enter into the restrictive
covenants sct out in the sccond schedule hercto for the benefit of the
adjoining property of the vendor.

(8) The purchasc shall be completed on the day of by
the purchaser paying the balance of the price and the vendor exccuting the
sale deed.*

* (9) All expenses for preparation of the sale deed and the cost of
stamp and registration charges shall be borne by the purchaser.

(10) if from any default of the purchaser the purchasc shall not be
completed on the date fixed, the purchaser shall pay interest on the unpaid

balance of the price at—-——per cent per annum upto the datc of
completion of sale.

(11) Ifthe purchaser shall fail to comply with the terms and conditions
of this agreement his earnest money will be forfeited and the vendor will
beat liberty to resell the property and recover the deficiency in price and
expenses of resale from the purchaser (or, if the deficiency in price and
expenses of resale exceed the amount of carnest moncey, recover the cxcess)
and any excess in price on resale shall belong to the vendor.

IN WITNESS WHEREOF, etc.

2—Agreement for Sale of Leasehold

" AN AGREEMENT madc, ctc., (as in Form 1).
WHEREBY the partics hercto mutually agrec as follows :

1. The vendor will scll and the purchaser will buy ALL, ctc., as the
same are held for the residuc of a term of~————yecars from the—- —-
day of-——-—granted by a lcase dated the and made between XY,

4 Inregard to contracts for salc of immovable property, time is not of the cssence
of the contract : Ardeshir H. Mana v. Flora Sassoon, A 1928 PC 208, 55 1.A. 360.
However in a contract of recoveyance, time is of the essence : Bismillah Begum
v. Rahmatullah Khan, (1998) 2 SCC 226, A 1998 SC 970, reitcrated in Babu Ram

"'v. Indra Pal Singh, (1998) 6 SCC 358 (para 37), A 1998 SC3021.
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cte.. ofthe one part and the vendor of the other part at the ycarly rent of
Rs. . —and subject to the covenants and conditions therein contained .,
andonthe part of the lessee (o be obscrved and performed.

2and 3.(As in I'orm 1).

4. The purchascr having scen a certifi cd copy of'the said lease shall
be deemed to have full notice of the contents thercofand of the state of
the property as to repairs, insurance and all other matters, and shall accept
for the last rent accruing due previously to the date fixed for completion of
the sale as conclusive evidence of the performance and observance of all
the covenants and conditions contained in the said lease and of the effectual
waiver of breach of any covenant or condition upto the date of actual
completion without proofof title orauthority of the person giving the receipt.

S (as d in Form | i

(Rest mutatis mutandis as in [Form | ).

3—Agreement for Hire Purchase of House

THIS AGREEMENT TO SELL entered on this <= QY O s
month — — year between the - -Authority —— through its
(hereinafler referred 1o as “the V cndor”) of the one part.

AND
AB, cte., (hercinafter referred to as “the Purchaser”) of the other

part. '
Whereas the Vendor s o body corporate dul‘y constituted under the
provisions of law to promotc and sccure the development ofland according
to plan, and has acquired in the interest of public at large according to
provisions of the Land Acquisition Act and has constructed/shall construct
ahouse under the - scheme and shall also transfer the land of the
said house as frechold land in favourof'the Purchaser.

And Whereas the Purchaser has applied to purchase the housc with
land and has also deposited the requisitc amount towards his registration.

And Whereas the house No. bearing an area of —
$q. mtin —-— -Scheme - ——Was allotted by the Vendor on hire
purchasc basis for a total sale consideration for Rs, —_ payable by
the Purchascer to the Vendor and the Purchaser has agreed with the Vendor
to purchase iton the terms and conditions hercinafier contained :
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NOW THIS DEED WITNESS AS FOLLOWS -

1. That the Vendor will scll the house with land No, — - - - bearing
an arca of sq. mt. situated in - scheme —-—. morc
specifically described in the Schedule at the foot of this deed in favour of
the Purchaser as frechold property for a consideration for Rs.

~along with all the rights, fixturcs and appurtenants thereto in favour of the
' Purchascr free from all encumbrances.

2. That the Purchaser has made part payment of sale consideration
amount to the Vendor amounting to Rs. so far, and the balance
amount shall be obtained by the Vendor from the purchaser in -———

equal monthly instalments payablc in advance within the first week of cach
calendar month,

3. That posscssion of‘the house hereby agreed to be sold in favour
ofthe Purchaser has been delivered to the Purchaser.

4. That the Purchaser shall from time to time and at all times duri ng
the said term of years pay and discharge all rates, charges and
assessments of whatsocver description which are now or which may at
any time in futurc during the said term be assessed, charged or imposecd
according to law by any authority duly constituted and authoriscd to do so
regarding the said land with housc.

5. That upon payment of all the instalments in respect of the demised

property by the Purchaser, the Vendor will exccute a sale deed of the said
housc with land in favour of the Purchaser.

6. That all the expenses for preparation of sale deed and incidental
charges for the registration of the document including stamps, fees and
any other expenses whichsocver it may be required, shall be borne
exclusively by the Purchaser.

7. That the Purchascr shall abide by all the rules and regulations
made in this regard by the Vendor including the provisions contained in
any Government orders of the State Government of ———as issucd
from time to time which shall be fully applicable and binding upon the
Purchaser.

8. That during the pendency of this agreement the Purchaser shall
not make any addition or altcrations in the housc or its structures and shall
not in any manner reduce the open spaces provided in or around the said
house or structures without the written permission of the Vendor.
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9. Thatin case the Purchaser commits defaultin payment of threc
suceessive instalments or otherwise fails (o comply with the terms and
conditions of this agreement, this agreement shall stand terminated and the
instalments paid shall be forfeited and the Vendor shall be at liberty to
re-scll the aforesaid demised house with land and also recover any
deficiency in the price obtained from such resale and the expenscs of
resale from the Purchaser.

10. That during the pendency of this agreement the Purchaser shall
not in any manner transfer the posscssion of the housc to any other person
orletout the whole or any part of the said house without the previous
written consent from the Vendor,

IT. That the Purchaser shall keep the said housc in good and
substantial repair and shall use the house and land forresidential purposcs
only and shall not at any time carry on or permit to be carried on in the
said housc or any part thercof any trade or profession or cstablish any
officc or otherwise contravene the land use as provided in the Master
Plan.

12.°The Purchaser shall also not usce or permitto be used the said
land or house for public religious purposcs in any manner.

13. Thatin view of the fact that to promole and secure the development
Of —————(name of urca), the land was acquired according to provisions
of the Land Acquisition Act and the valuation ofthc aforesaid plot was
fixed according to the then rates at the time ofallotment and compensation
granted to the former owners of the land, but references, appeals and writ
petitions are pending before courts of law and in case of any increasc in
compensation, solatium or in the ratc of interest payable to former owners
of the land the liability to pay the aforcsaid increased -amount of
compensation solatium or interest shall automatically shift upon the
Purchascr according o the proportion of the land in the lay-out-plan and
the Purchaser shall make payment as per demand letter issucd by the
Vendor in this regard. |

5 Onaclause for escalation of cost see also footnote to the precedent on Works
Contractunder AGREEMENT, ante; Also see Indore Development Authority
v. Sadhana Aganval, (1995) 3 SCC | (casc law), Shiv Pal Karan v. State, A 1988
AllL208.
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14. That in casc of any disputc regarding the terms of this agreement
the Chairman of the Vendor Authority shall be sole arbitrator whose
decision shall be final and binding on both the partics.

15. That the courts established in the local limits of district-- -~
shall have exclusive jurisdiction to try any suit or entertain other legal
proceeding in respect of or arising out of this agreement.

16. That the terms “Vendor™ and “*Purchaser™ hereinbefore used in
this deed shall respectively mean and include the Vendor Authority itself
and its administrators and the Purchaser and his legal representatives,
heirs, successors and assigns.

The schedule herein referred to.

IN WITNESS WHEREQF —forand onbehalfof the Vendor

and the Purchaser have signed this deed on the dates mentioned against
their respective signaturcs.

PRECEDENTS OF SALE DEEDS®

1—Simple Deed of Sale of a House, without Recitals

THIS DEED OF SALE madec on the————- day of————
BETWEEN AB, etc., (hereinafter called “the vendor™) of the one part
AND CD, etc, (hereinafier called “the purchaser™) of the other part.

WITNESSES as follows :

1. Inconsideration of the sum of Rs. - — .- paid by the purchaser
to the vendor on the————day of——(thc receipt o' which the vendor
hereby acknowledges) the vendor as owner hereby transfers to the
purchascr by way of'sale ALL that pucca house standing on the land
measuring 27 metres by 10 metres fully described in the schedule hercto
annexed and thercon shown with its boundaries colonred red ‘TO T1O1.D
the same to the purchaser as absolute owner.

2. The vendor hereby covenants with the purctaser as follows -

6 These precedents contain ordinary conditions. If any special covenants are
agreed, they should be added. Forms of different kinds of such covenants are
given onpp.787-792 ante.
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(1) The said premises shall be quictly entered into and upon and
held and enjoyed and the rents and profits received therefrom by the
purchaser without any mterruption or disturbance by the vendor or any
person cliiming, through or under him and without any lawf(ul disturbance
orinterruption by any other person whomsocver;

(2) The vendor will at the cost of the person requiring the same,
exceute and do every such assurance or thin gnecessary for further more
perfeetly assuring the said premises to the purchaser, his heirs Or assigns
dsmay reasonably be required;

[(3) The interest hereby transferred subsists and the vendor has power
to scll the same;

(4) The property hereby sold is free from cncumbrancc;s]".

3.PROVIDED ALWAYS and it is hereby agreed that wherever

such an interpretation would be requisite to give the fullest possible scope
and effeet to any contract or covenant herein contained the cxpressions
“the vendor” and “the purchascr” hercinbefore used include their respective
heirs, legal representative, successors and ass; £ns,

The schedule herein referred to
(Description of the property)

INWITNESS WHEREOF the partics hereto have signed this deed
on the dates mentioned against their respective signaturcs.

2—Sale Decd, when Part of Consideration Retained by Vendce
for Payment to a Prior Mortgagee and pPart Agreed to be
Paid Afterwards, with Recital of Title
THIS DEED OF SALE is madc on the, ctc;, (as in form 1).
WHEREAS the vendor is owner of the land described in the schedule
hercto.
AND WHEREAS by a mortgage bond dated the--—-—_executed
by the vendor in favour of one EF the said land was mortgaged to secure

the principal sum of R, ———and interest in accordance with the
covenarts therein contained.

6 (3)and (4) are not strictly neeessary where the Transfer of Property Act applics
vide Sce. 55(2), Transfer of Property Act.
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AND WHEREAS the said principal sum of Rs.——— with interest
thercon from the date of the aforesaid bond upto the date hercol remains
owing on the sccurity of the said bond;

AND WHEREAS the vendor has agreed with the purchaser for the
sale to him of the said land free from encumbrances for the sum of
" Rs.————of which thc sum of Rs.—— - —has been agreed to be
retained by the purchaser for the redemption of the said mortgage of the
said EF. ‘

NOW THIS DEED WITNESSES as follows

I. In consideration of the price of Rs. soutofwhich the
sum of Rs.—————has been paid by the purchaser to the vendor (the
receipt of which the vendor hereby acknowledges) and the sum of
Rs.————has been retained by the purchaser for payment to the said
EF in pursuancc of the aforcsaid agreement and the remaining Rs.-— —--
will be paid by the purchaser to the vendor within three months, the vendor
hereby transfers by way of sale to the purchaser ALL that property
described in the schedule hereto TO HOLD the same to the purchascr as

absolutc owner.
2. The vendor hereby covenants with the purchaser as follows :
(h
(2)
(3) The said premiscs arc free from encumbrances except the
encumbrancc created by the aforesaid mortgage deed:;

(asin lorm 1)

(4) If the amount duc to EF mortgagee on the said mortgagce bond

dated———on the datc of exccution of this deed is found to exceed
Rs.—————the vendor will pay the excess to the purchaser with interest
at-——————-per cent per annum from the date hercof.

3. The purchaser hereby covenants with the vendor as follows

{1) He will pay the said sum of Rs. to the vendor within
three months from the date hereof’ and

(2) He wiall atall times keep indemnificd the vendor and his estate
from and against the claim of the said EF under the aforesaid mortgage
deed dated the---———-.

4. PROVIDED ALWAYS, cte.(Interpretation clanse as in IForm 1),

The schedude herein referred to
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IN WITNESS WHEREOF, ¢(c.

3—Sale Deed where Consideration Partly Paid, Partly
Retained for Creditors and Partly Set Off

THIS DEED OF SALE is madc, ctc., (as in Form 1).

WHEREAS the vendor borrowed R, - ~from the purchascr
onaninterest of-- percent per annum and by a deed of mortgage
dated---—~—--mortgaged the property described in schedule B hereto
to sccure the said loan of Rs.———and intcrest; i

AND WHEREAS a sum of Rs.————is now duc on account of
the said loan and interest thereon;

AND WHEREAS the vendor being the owner of the property
described in schedule A hereto has agreed to scll and the purchaser has
agreed to buy the said property for a consideration of Rs.

NOW THIS DEED WITNESSES as follows :

1. In consideration of the said sum ofRs.————out of which the

SUmM ol Rs. ——————has been retained by the purchascr in full satisfaction
of his claim under the aforesaid deed of mortgage (from which the

purchascr hereby relcascs the vendor and the said property mentioned in
schedule B) and the sum of Rs.———has been retained by him for
payment to the various creditors of the vendor whose names and particulars
ofwhose debts are sct forth in schedule C hereto annexed and the balance
Ol R$.—————has been paid at the time of the execution of this deed by
the purchaser to the vendor (the receipt whercof the vendor hereby
acknowledges) the vendor hereby transfers, ctc., (as in Form 2).

2. The vendor hereby covenants etc., (asin Form 1).

’

3. The purchaser hereby covenants with vendor as follows :

(1) The purchascr will pay the sum of Rs.——— _qg the various
creditors of the vendor named in the schedule C hereto and will at all
times hereafler keep indemnified the vendor and his estate from and against
the claims of suchr creditors to the extent of the amounts respectively
mentioned against the name of cach in the said schedule C.

4. I consideration of the transfer by the vendor hereinbefore
contained the purchaser hereby releases the vendor and his cstate from

7 If the property mortgaged is the same which is sold, Form 34, post, may be
adopted.
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every obligation concerning the said sum of Rg,-—— lent by the
purchaser to the vendor as hereinbefore recited and any interest thercon
whether such obligation is imposed by the deed of mortgage hereinbefore
recited or not.

5.PROVIDED ALWAYS, ctc., (as 3 in Form | ).

The schedule A, B and C herein referred to

IN WITNESS WHER EOF, cte.

4—Sale Deed when Partof Consideration is Paid before
Exccution and Par is Agreed to be Paid after Registration

THIS DEED OF SALE, etc., (as in Form 1).

WITNESSES as follows:

I In consideration of the sum of R, | 0,000 part of the price of Rs.
05,000 paid before the exccution of this deed by the purchaser to the
vendor (the receipt of which the vendor hereby acknowledges) and of the
sum of Rs. 55,000 being the remainder of the said pricc to he paid by the
purchaser to the vendor within two months from the registration of the
deed, the vendor as owner hereby transfers, ctc.. (as in Form 2).

2. The vendor hereby covenants with the purchaser as follows :

(1) and (2) (as in Iorm 1).

(3) The said premiscs are free from cncumbrances, charges, claims
and licns except the lien in favour of the vendor in respect of the sum of
Rs. 55,000 being the unpaid balance of purchase money duc hereunder.

3. The purchascr hereby covenants with the vendor that he the
purchaser will pay to the vendor within two months of the registration of
this deed the sum of Rs. 55,000.

4. PROVIDED, etc.. (as in 3 of IForm 1).
The schedule herein reforred to.
IN WITNESS WHEREOLY, cle.

S—Sale Deed where a Portion of the Price is Left for a Creditor

(Who'is also a Party to the Sale Deed)

THIS DEED OF SALE made on the day of
BETWEEN AB, cte., (hereinafter called “the vendor™) ol the first part
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AND CD,; ctc., (hereinafler called “the creditor™) ofthe sccond part AND
EF, ctc., (hereinafter called “the purchaser”) of the third part.

WHEREAS the vendor being the owner of the property described
inthe schedule hereto has agreed to sell and the purchaser has agreed to
buy the said property for the sum of Rs. ;

AND WHEREAS the purchascr being unable to pay morc than
Rs.————ofthe said purchasc money at the datc of these presents, and
the vendor being indebted to the creditor to the extent of Rs,
and upwards it has been agreed between the vendor and the purchascr
(hat the purchaser shall pay the balance of the said purchasc moncy, namely
Rs.———to the creditor in part discharge of the vendor’s said debt to
the ereditor together with interest at thcratcof. per cent per
annum till payment. .

NOW THIS DEED WITNESSES as follows :

I Inconsideration of the sum of R, paid by the Purchascr
to the Vendor on or before the date hercof (the receipt of which is hereby
acknowledged) and of the sum of Rs. to be paid by the purchaser
withinterest at the rate aforesaid to the creditor for the credit of the vendor
in the manner hereinafler agreed the vendor hereby transfers, ctc., (as in
lorm 2).

2. The vendor hercby covenants with the purchascr, ctc., (as in
Form1l).

3. The purchaser hereby covenants with the vendor that the purchascr
will pay to the creditor the said sum of Rs. within
ycars from the date of these presents and will in the meantime pay to the
creditor interest thereon or on so much thercof as may for the time being
remain unpaid at the rate Of—————per cent per annum and will
indemnify the vendor from any claim or demand in respect of the same or
any part thereof.

4. The ereditor hereby covenants with the vendor that if the purchaser
pays to the creditor interest at the rate aforesaid upon the said sum of
Rs.—u— and pays.the whole of the said sum to the creditor within a
period of - years from the date of these presents the creditor will
notrequire payment from the vendor of the said sumofRs.-—— o
any interest thereon and wil] give the vendor credit for such payments on
account for discharging in part the vendor's debt to the crcditor.
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5. The vendor hereby covenants with the ereditor that i the purchaser
makes default in paying the said sum or in paying interest thereon in
accordance with the covenants hereinbefore contained the vendor will

himself pay such sum to the creditor or so much thercol as may be unpaid
together with interest at the rate aforesaid.

6. PROVIDED ALWAYS and 1t s hereby agreed between the
vendor and the purchaser that nothing herein contained shall affect or
amount to arclease of the charge to which the vendor is entitled under the
law for the said sum 6f Rs.———————or such part thereofas may remain
unpaid and for interest thercon at the ratc aforesaid until the said sum with
interest has been paid in full by the purchaser as hereinbefore provided.

7. PROVIDED ALSO.ctc., (as in 3 of IForm 1).
The schedule herein referred to.
IN WITNESS WHEREOF ctc.
6—Sale Deed-Consideration Agreed to be Paid in a
Particular Way
THIS DEED OF SALE made, ctc., (as in [Form 1)
WITNESSES as follows :

1. In consideration of the sum of Rs.—— — agreed to be paid
by the purchaser to the vendor in the manner heremalter provided the
vendor as proprictor hereby transfers, ctc., (as in Form 2).

2. The vendor hereby covenants, cte., (as in Form 1).
3. The purchaser hereby covenants with the vendor as follows

(1) That he will pay the aforesaid consideration of Rs.
cte., (describe the mode of payment agreed upon).

4. PROVIDED, ctc.. (Isin 3 of Form 1).
The schedule herein referred to.

IN WITNESS WHEREOF, ctc.
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7-—S8ale Deed by Benamidar and Beneficiary*
L

vy

THIS DEED OF SALE is madc on the ~—e——day of-——-L
BETWEEN AB, ctc., (hercinafler called “the benamidar”) of the first
part AND CD, ctc., (hereinafter called “the vendor™) of the second part
AND LF, cte., (heremafier called “the purchaser™) of the third part,

WHEREAS the property described in the schedule hereto was
purchased by the vendor from one XY under a deed of sale dated. -
but as the vendor was then in Government service and under the rules off
his scrvice was not competent to make the purchasc without permission
of the Government, the purchase was made fictitiously in thc name of the
benamidar for and on behalf of the vendor; '

(or, WHEREAS as the benamidar hereby admits the property
described in the schedule hereto really belongs (o the vendor although the
namc of the benamidar s fictitiously recorded in the revenue records as
the owner thereof);

AND WHERLEAS the vendor has agreed with the purchaser to scll
the said property to him for the sum of Rs.— —_—;

AND WHERAS the henamicdar has, at the request of the vendor
agreed to join in the sale of the said property for the purposc of perfecting
the title of the purchaser thereto;

NOW THIS DEED WITNESSES as follows :

L Inpursuancc ol the said agreement and in consideration of the
said sum of Rs.-——— —paid before the exceution hereofby the purchaser
to the vendor (the receipt wherco('the vendor hereby acknowledges) the
vendor hereby transfers to the purchaser and at the request of the vendor
the benamidar hereby relcases to the purchaser ALL that, ctc., (as in
Form 2).

2. The vender hereby covenants with the purchascr (as in 1 of Form1).

3. The benamidar ikewise covenants with the purchaser that the
said premises shall be quictly entered upon and held and enjoyed and the
rents and profits reccived by the purchaser without any interruption by
him or any onc claiming through or under him.

8 The Benami Transactions (Prohibition) Act 1988 does not in any way affect the
benamudar’s voluntary offer 1o jomn i such a transaction: See foot note under
precedent No. 17 under RELEASE, ante.
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4. The vendor and the henamidar respectively each for himselfbut
not for the other, covenant with the purchaser that he will at the cost of the
person requiring the same exceule and do every assurance or thing
necessary for further or more perfectly assuring the said premises o the
purchaser, his heirs or assigns as by him or them shall reasonably be
required.

5. PROVIDED ALWAYS (asin 3 of Form 1)
The schedule ierein referred to.
IN WITNESS WHERLEOLF, ctc.

8—Sale Deed by a Pardanashin Lady under the Terms of a
Compromise in Licu of a Decree

THIS DEED OF SALE is made, etc., (as in Form 1).
WHEREAS-—

(1) In suit No.— - - of——~ — pending in the Court of
the—— —-—ajointdecree was passedonthe - —in favour of B,
GH, JK and the purchaser against the vendor and her deccased husband
for Rs.—------with costs and interest from the date of suit upto date of
realisation;

(2) By virtue of the consent decree passed by the Court of—-——in
Suit No.——————of ———in re : EF and 4 others versus CD, the
purchascr became solely and wholly entitled to realise the money duc
under the decree passed in Suitt No.——-—— of — ———— aforesaid;

(3) The said husband of the vendor having since died the vendor
became the heir and owner of the property left by him;

(4) On the the purchaser applied for exccution of the
decree in Suit No., of aforesard against the vendor for
RSim=mme oome

(5) The vendor after consultation with her near relations and legal
adviscers and after fully understanding and realising the effect of the
transaction on her interest and considering it to be for her benefit entered
into a compromisc with the purchaser whereunder the aforesaid decree
was agreed o be satisfied by the vendor executing in favour of the purchaser
this sale deed in respect of the property mentioned in the schedule hereto
in full satisfaction of the amount of the aforesaid deeree:
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(0) The said compromise has been embodied in a petition
dated-———presented jointly by the vendor and purchaser to the court
ofthe -~ -—and duly verified and recorded by the presiding officer of
the said court on the -

NOW THIS DEED WITNESSES as follows

LI pursuance of the agreement in the said compromisc and in
consideration of Rs.---—-- — —credited by the purchaser towards full
satisfaction of his aforesaid decree the vendor hereby transfers to the
purchascr, ctc., (as in Form 1).

2. The vendor hereby covenants, elc., (asinlorm 1).

3. The purchascr hereby covenants with the vendor that he will
immediately after the registration of this deed certify satisfaction of the
said decree to the Court in which the said exccution application is pending.

4. PROVIDED ALWAYS, ctc., (us in 3 of Form 1).
The schedule herein referred to.
IN WITNESS WHEREOF, ctc.
9—Sale Deed by Attorney®
THIS DEED OF SALE is madc, clc., (asin Form 1),
WHEREAS the vendor is the owner of the property described in the

schedule hereto under a deed of sale dated the —cxccuted by one
EF;

AND WHEREAS the vendor by a deed dated the ——and
registered at the officc of——on the appointed XY his attorney
to sell the'said property to receive and give receipt for the purchasc money
thereof and to exceute and present for registration deed of sale thereof;

AND WHEREAS the vendor by the said XY his attorney has agreed
with the purchascr for the salc to him of the said property for the sum of
Rs.———

NOW THIS DEED WITNESSES as follows :

9 The sale should be m the name of the vendor and not in that of his attorney.

A e
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1. That in pursuance of the aforesaid agreement and in consideration
0f Rs.—— - paid by the purchaser to the said XY as such attorney as
aforesaid (the receipt of which the vendor by the said XY hereby
acknowledges) the vendor by the said XY as such attorney as aforesaid
hereby transfers, cte., (as in Form 1).

2. The vendor by the said XY as such attorney as aforesaid hereby
covenants with the purchaser as follows :

Rest as in Form 1.
10—Sale by Guardian of a Minor'"

THIS DEED OF SALE is madcon the—- ———BETWEEN
AB, ctc., aminor acting through XY, ctc., his mother and natural guardian
(or, his guardian appointed by the District Judge of  — - byan
order dated-————) (hercinafter called “the vendor™) of the one part
AND CD, ctc., (hereinafter called “the purchaser™) of the other part.

WHEREAS the vendoris the owner of the property described in
the second schedule hereto;

AND WHEREAS the vendor is a minor and is indebted to the
several persons named in the first schedule hereto and the burden of interest
on the said debts is increasing;

AND WHEREAS in order to pay off the said debts the said XY
has agreed on behalf of the vendor to sell to the said CD the property
described in the second schedule hereto for the sum of Rs.

(AND WHEREAS the District Judge of —-——— ~has by an order
dated-— - permitted the said XY to make the said sale).

NOW THIS DEED WITNESSES as follows

1. (ols in Form 9 substituting “*guardian™ for “attorney™).

2. The said XY for and on behalfof the vendor hereby covenants
with the purchascer as follows

(1) The vendoris the owner of the property described i the sand
schedule and is competent to transfer the same. "

10 With regard to a minor’s undivided interest in joint Hindu tamily property., sce
discussion in Sri Naravar Bal v. Sridhar, (1996) 8 SCC S4 (xplaining the scheme
of Secs. 0,7 and § Hhindu Mmonity & Guardianship Act.

11 This may be required from the guardian personally as the sale bang made by
guardian there 1s no imphed covenant for ttle by the vendor under Sec: 55(2),
Transfer of Property Act.
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(2)yand (3) as i Vand 2 of Form 1),
olnterpretation clanse (as o lForm 1),
The schedules herein referred to,
IN WITNLESS WHLEREOF, cte.
I1—Sale by a Person on His Own Behalf and
as Guardian of a Minor

THIS DEED OF SALE is made on the- - —— BETWEEN

AB, cte., and CD, cte., a nunor acting by his guardian the said AB

(hereinafier jointly called “the vendors™) of the one part AND XY,eclc.,
(hereinafter called “the purchaser™) of the other part;

WIHLERLEAS the vendors are jomt owners of the property described
in the schedule hereto;

AND WHEREAS the said CD is a minor and the said AB is the

certificated guardian of his property appointed by order of the District
Judgeof - - dated -

AND WHEREAS the said AB acting for himselfand as guardian of
the smd CD has agreed with the purchaser for the sale to him of the
property described in the schedule hereto for the price of R, ———— -

AND WHEREAS the District Judge of - - ——- hag by an
order dated the-— - - permitted the said AB to make the said salc in
respect of the share of the said CD;

NOW THIS DELED WITNESSES as follows

I In pursuancc of the aforesaid agreanent and in consideration of
the sumof Rs.—— -~ — paid by the purchaser (6 the said AB (the
receiptofwhich the vendors hereby acknowledge) the vendors hereby
transfer, ctc., (as in Form 1).

2. els i FForm 10, substituting “acting for humiscltand as guardian off
the said CD™ instead ¢ for and on behalf of the vendor™.

S (Asin Form ).
T'he schedule herein referred to.

INWITNESS WIHEREOL, ele.
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12—Sale on behalf of a Mentally 1l Person

THIS DEED OF SALE is made on the BETWEEN AB,
cte., amentally ill person acting through XY, clc., manager of his cstate
(hereinafter called “(he vendor™), cle., (as in Form | )

WHEREAS by an nquisition' taken before the District Judge of
Agra, the vendor was found (o beamentally il person and by order ofthe
said Judge dated -~ (he said XY Was appointed to be the manager of
his estate.

AND WHEREAS 1018 necessary to raise asum ol Ry, o

pay off the debts of the vendor which amountapproximately to Rs.- -
and to defray the necessary expenscs for the maintenance and support of
the vendor and his family.

AND WHEREAS by an order dated the -~ thesaid District
Judge has authorised the said XY to raise the said sum of Rs.
by salc of the property of the vendor described in the schedule hereto.

AND WHEREAS the said XY has agreed to sell to the purchaser
the said property for the sum ofRs. .

NOW THIS DEED WITNESSES as follows :

L Inpursuance of the sandagreement and the orderatoresad and in
consideration of the sum of Rs. - paid by the purchaser to the
said XY as such manager as aforesaid (the receipt of which the vendor by
the said XY hereby acknowledges) the vendor acting by the said XY as
such manager as aforesaid hereby transfers o the purchaser ALL that,
cte., (as in FForm 1).

2. The said XY cte., (asin Form 10).

3.(AsinForm 1)

The scledude hereim referred to.
IN WITNESS WHERFOF, otc.

13—Sale of Joint Family Property by Father for a
Legal Necessity and Antecedent Debt

THIS DEED OF SALE is made on,ete. (as o l'orm 1),

12 Chap VI, Mental Health Act 087,
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WHERLEAS--

(1) The vendor and his minor sons I, GH and JK form joint Hindu
family governed by the Mitakshara School of Hindu Law:

(2) The property mentioned in the schedule hereto is the joint ancestral
property ol the said Ginnly,

(3) The vendor also carries on the business ol Khandsari (sugar
manulacture) which is his ancestral business:

(4) FFor the purposc of the said business the vendor borrowed
Rs. from the purchaser on a promisssory note dated the - b
and the amountof the said loan with interest now duc to the purchascr
comes o Rs. -

(5) The vendor is now in need of Rs.— ———for the following
purposcs, viz. Rs. for the marriage of his daughter XY to be
celebrated inthe monthof - - —next, R§, - ———— for payment of
Govermment revenue in respect of the said family’sland in villages—— — -
and Ry, torthe prelminary expenses of sending his son Gl to
England for cducation in Electrical Engincering; and

(0) As there is no other means of raising the said moncy the vendor
has, m order to pay off the said loan and to raisc a sum of Rg.— -
for the above mentioned purposes, agreed with the purchascr to scll to
him the said property described in the schedule hereto for the sum of
R A

NOW THIS DEED WITNESSES as follows -

I Inconsideration of the sum of Rs. duc to the purchascr
onaccountof the sad loan (from which the purchaser hereby relcascs the
vendor) and of the sum of Rs, to be paid by the purchaser to

the vendor at the time of registration of this deed, the vendor hereby
transfers, cte., (as in Form 2).
2oudsin Form 1. ro

3odds in Form 1.
The schedule herei referred to,

IN WITNESS WHEREOF, etc.
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14—Sale by Manager of Joint IFamily, other Members joining

THIS DEED OF SALE is made on the-——-day of——.
BETWEEN AB, cte., FE, cte.. GI I ete.,and JK, ete., a minor acting
through the said AB, the managerofhis joint family (hercinafier caljed the
“Vendors™) of the onc part AND CD. cte., (herenafter called “the
purchaser™ of the other part.

WHEREAS
(1) LM was the common ancestor. e had two sons X and Z both

- now dead. The said AB and EF are the sons of the said X and the said
GH and JK arc the sons of the said Z;

(2) The said AB, EF, GH and JK form ajoint Hindu family poverned
by the Mitakshara school of Hindu law and the said AB is the manager;

(3) As in para 2 of Form 13:

(4) The said family also owns and carries on through the said AB an
ancestral business of Khandsari:

(S)Asindof FForm 13, substituting “the said A for e vendor™,

(O)AsinSof Form 13 substituting “the vendors” for “the vendor™,
“the said AB’s daughter™ for “his daughter™ and “the said GH” for “his
son GH™,

(7) The purchaser has made bonafide enquirics hoth as regards the
ancestral nature of the business as well as the existence of the legal

neeessity. He has satisficd himscl( that the business of the family is ancestral
and that the money is needed for the purposc aforesaid

Restas in Form 13, substituting “vendors™ for “vendor.

15—Sale by Several Joint Owners (Tenants in
Common or Joint Tenants)"

THIS DEED OF SALE is made, cte., (as in Form 1).
WHEREAS the vendors are owners of the property described in
the schedule hereto as tenants in common in cqual shares (or, as joint

tenants) and they have agreed to sell the same to the purchaser at the
price of Rs,

13- On distinction between joint tenants and tenants in common, see Preliminary
Note, ante.



BY TTQUIDATOR O \ CONPANY 815

NOW THIS DEED WITNESSES as follows ;

I In consideration o[ Rs.— ——paid by the purchaser to the
vendors (the receint of which the vendors hereby acknowledge) cach of
them the vendors so far as relates (o his ownshare, estatc or interest in the
property hereby sold (but so as to make cach of them liable by way of
damages inrespect of cvery breach ofimplicd covenant to the extent of
one-third only of such damages) hereby transfers, cte.

(Rest as in other forms).
16—Sale of Insolvent's Property by an Official Receiver

THIS DEED OF SALE is made onthc —————  BETWEEN
AB, cte., Offigial Reeciver for the districtof — —— (hercinafter
called “‘the vendor™) of the one part AND CD, ctc., (hereinafter called
“the purchaser™) of the other part. :

WHEREAS on the date of the order next hereinafter recited XY,
cte., was absolutc owner of the property described in the schedule hereto;
AND WHEREAS by an order of the District Judge of —

made on the ——-- day of-—-—— . the said XY’ was adjudicated
msolvent and the vendor was appointed receiver of his cstatc;

AND WHERFEAS the vendor as such receiver as aforesaid has
agreed to sell the said property to the purchaser at the pricc of
R - '

NOW THIS DEFD WITNESSES that in pursuance of the aforesaid
agreementand in consideration of Rs. - - paid by the purchaser
to the vendor (the receiptofwhich the vendor hereby acknowledges) the

vendor as official receiver and by virtue of the powers conferred on him
by law in thig h(‘h.l“"](‘l'(""_\’ transfer, ¢te.

(Rest as in other lorms).

17—Sale by Liquidator of Land of a Company
in Voluntary Liquidation "

THIS DEED OF SALE is made on the -———day of
BETWEENthe- ——- Company Limited, in liquidation (hereinafter

14 Inspite of winding up, whether voluntary or by order of the Court, the property
of the Company remains vested in the Company and does not vest in the
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called ““the Company™) acting through AB, ctc., its Liquidator ofthc one
part AND CD, ctc., (hereinafier called “the purchaser™) of the other part.

WHEREAS atan extraordinary general meceting of the Company
held on the ————--day of —-—— it was resolved by a special
resolution duly passed that the Company should be wound up voluntaily
and the said AB was appointed the Liquidator of the € ‘ompany for the
purposc of such winding up;

AND WHEREAS the creditors of the Company at a duly convened
mecting heldon —-— - passed aresolution confirming the appointment
of the Liquidator;

AND WHEREAS the land described in the schedule hereto is the
property of thc Company antl the said AB as such Liquidator as aforesaid
and on behalf of the Company has agreed to sell the said land to the
purchascr for Rs. - .

NOW THIS DEED WITNESSES as follows :

1. In consideration of R, - === pad by the purchaser to the
said AB as such Liquidator as aforesaid (the reccipt of which the said A3
on behalf of the Company hereby acknowledges) the C ompany acting by
the said AB hereby transfers, cte.

(Rest as in other Forms)

18—Sale by Liquidator of Land of a Company
in Compulsory Liquidation
THIS DEED, cte. (as in IForm 17).

WHEREAS by an order dated the -~ - passcd

Liquidator or Official Liquidator. (Unhike the Official Recever of the estate ol an
insolvent as in IForm No. 16 above). The sale should, therefore, be in the name of
the Company and not the Liquidator, though it is made through the Liquidator.
The Liquidator should, thercfore, not be made a party to the deed. An Official
Liquidator cannot sell the Company’s property cxcept with the sanction of
Court : Sec. 457 (1) (c). Buta Liquidator ofa Company i the case of members
voluntary winding up may scll with the sanction of a special resolution of the
company : Scc. 512 (1) (a). A covenant to the effeet that the Liquidator has done
nothing to charge or encumber the cstate and one about production of ttle
deceds arc added but they are implied by section 55 (2) and Scc. 55 (3) Proviso.
They should be added where Transter of Property Act does not apply.
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by Hon'ble My Justice-—___ ~aJudge ofHigh Court A _j
the matier of the company it was ordered (ha the company be wound up
by the Court under the provisions of the Companics Act, 1956 and the
said AB wag duly appointed liquidator of the Company for the purposc
ofsuch winding up;
AND WHEREAS by an order dated the the Hon’ble
Mr. Justice — authorised the said AR to effect a sale of the
property described in the schedule hereto belonging (o the Company by
Private contract and (o, the price of Ry, -
WAND WIEREAS the said AB in (he name and on behalfof the
(“onipzmy has agreed with the purchaser for the sale to hipy of the said
property described in e schedule hereto for the sum OFRS.~~—--~~~».

NOW TS DEED WITNESSIES (asin I'orm 17).

19—Sale Deed by Treasu rer, Charitahle Endowments

WIHEREAS (he property described ip the sclicdule hereto and
forming part of the Moradabad High School Endowment Trust Fund was
vested inthe vende, by the ¢ OVeHnent of (e Uttar Pradesh by G.O.
No. . dated ; ‘

AND WHEREAS the said Governmen by G.O. No.——__
dated ——authorised (he vendor under See. [0 of the Charitable
Indowments Act, 1890, 10 sell the said property through the Collectorof
Moradabad:

AND WHEREAS (he vendor acting through the Collector of
Moradabad has agreedto sell and (he purchaser has agreed to purchase
the said property for the suny of Rs. which sum hys been
deposited by the purchaser inthe Government Treasury at Moradabad o
the eredit of the vendor;

NOW I'11g DI WITNESSE S that in consideration of
Rs. paid by the purchaser as aforesaid (the recciptofwhich the
vendor hereby nckno\\'k‘dgcs) the vendor transfers, e,

(Restas in orhey Formy)
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20—Sale by Trustees

THIS DELED OF SALL 1s made on the day of
BETWEEN AB, ctc., CD, ctc,, LI, cle.., trustees of the Arya Charitable
Hospital, Agra (hercinafter called “the vendor™) of the one part AND
GH, etc., (hereinafler called “the purchaser™) of the other part..

WHEREAS -

(1) Under a deed of sule dated - ,PQ.RS and TU the
then trustees of the said Arya Charitable Hospital, Agra (hereinafter called
“the said hospital™) purchased from one XY the land described in the
schedule hereto for Rs. from the funds of the said hospital
and the said land vested in the said trustees in trust for the general purposes
of the said hospital; '

(2) By an order of the District Judge, Agra, dated -- the
said trustees were removed from the trusteeship of the said hospital and
the vendors were appointed trustees thercofand the wholc of property
ofthe said trust including the said land vested in the vendors;

(3) The said land was purchased for extending the cyc-ward of the
said hospital but at a general meceting of the governors ol the said hospital
who were appointed by the aforesaid order of the District judge
dated for the management and administration of the hospital
affairs it was unanimously resolved that an cye-ward was no longer required
and that the said land was not required for any other purposc of the said
hospital and thatitwas for the benetit of the sard hospital that the same

aould be sold;

(4) The said District Judge of Agra has by an order dated - -
authoriscd the vendors to scll the said land; and

(5) The vendors have therefore agreed (o scll the said land to the
purchascr for Rs.—-— .

NOW THIS DEED WITNESSES as follows :

1. In pursuance of the said ugrccmcnl‘und in considcration of
Rs.—- - -paid by the purchaser (the receiptofwhich the vendors hereby
acknowledge) the vendors under the divection of the said governors and
under the said authority of the sad Distriet Judype of Apraand as trustees
hereby transfer to the purchascer, cte., (as i Form 2).

(Rest as in other FForms).
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. 21=Sale by One Tenant in Common or
Joint Tenant to Another

THIS DEED OF SALE is made, ctc.. (as in Form 1).

WHIEREAS undera Will dated the — —of XY who died on the
and whosc said Will was proved'* in the Court of the District
Judge of -~ - on the- - ~-the parties hereto are owners in
possession of the property described in the schedule hereto as tenants in
common in cqual shares (o7, as joint tenants)'*; '
AND WHEREAS the vendor has agreed to sell his sharc and interest
in the said property to the purchascr at the price of R§.-—-— -
NOW THIS DEED WITNESSES as follows ;
L. In consideration of the sum of Rs. -~ paid by the
purchaser to the vendor (the receipt of which the vendor hereby
acknowledges) the vendor hereby (in case of tenant in common)
transfers, (or, in the case of joint tenant, releases and transfers) to the
purchaser ALL the said estate and interest ofthe vendor ofand in ALL
that property described in the schedule hereto TO HOLD the same to the
purchaserabsolutely (o the intent that the purchaser may heneeforth become

the sole and absolute owner of the said property freed from any estate or
right of the vendor therein.

-

(Restas in other Forms).

»

22—Sale to Several Persons Purchasing as Tenants in Common
(in Equal or Unequal Shares)

THIS DEED OF SALE is made, cte., (as in Form | ).

WHERIAS the vendor is owner ofthe property described in the
schedule hereto and has agreed 1o sel the same (o the purchasers for
Rs

[ the sale is to be made in unequal shares, AND Wi IEREAS
the purchascrs have provided the said purchase moncy in the shares and

IS Taking outa probate is not compulsory in the case of Muslim wills atall. or in
the case of wills of Parsis, Iindus, Sikhs, Jains and Buddhists except in
Presidency towns, eie. (See Preliminary Note of WIILS, post.)

16 On distmetion between jomt tenants and tenants i commaon, see P

rehmimary
Nolte, ante.



820 SALL

proportions following namely, the said ABRs. — - thesad CD
Rs. -, and the said EF Rs.-—————- —and havc requested that the
said property should be transferred to them in the proportions herembefore
appcaring].

NOW THIS DEED WITNESSES as follows ;

1. In consideration of Rs,——-- paid to the vendor by the
purchasers in cqual sharcs [(or, in the proportions hereinbefore mentioned)
(the reccipt of which is hereby acknowledged)] the vendor hereby transfers
to the purchascrs ALL that property described in the schedule hereto TO
HOLD the samc to the purchascrs as absolutc owners in cqual shares (or,
in the following undivided sharcs that is to say the said AB onc-halfand
the said CD onc-third and the said EF onc-sixth.

(Rest as in other Foyms).

23—Sale Deed when Different Portions of Properties are
Sold to Different Purchasers

THIS DEED OFF SALE is madc, ctc., (as in [Form 1).

WHEREAS the vendor being owner of the property described in
the first schedule hercto has agreed with the purchasers for the salc to
them of the said property in different portions as detailed against the names
of the several purchascrs in column 2 of the sccond schedulc hereto for
the prices respectively specified in colunin 3 thereof, the total of which is
Rs. /

" NOW THIS DEED WITNESSES that in pursuancc of the said
agreement and in consideration of the total sum of Rs.—~ -~ —-paid
before the exccution of these presents by the purchasers in the proportions
specified against their names in column 3 of the second schedule hereto
(the reccipt of which the vendor hereby acknowledges) the vendor hereby
transfers to purchasers ALL the property described in the first schedule
hercto TO HOLD the same to the purchasers in scparatc portions as
specificd against the names of the several purchasers in column 2 of the
second schedule hercto, the position of cach of such portions being more
clearly delincated on the map hereto annexed by the arca of such portions
shown thereon in scparate colours specified against the name of cach
purchascr in column 4 of the sccond schedule hereto.

(Rest as in other Forms).
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The first schedule herein referred to

;o (Deseription of the whole property)

The second schedule herein referred to

Names of Portions of Priccpaid  Colourby which

purchascrs property by cach the portion of
sold to cach purchaser cach is shown on
purchaser the annexed map

IN WITNESS WHERLEOF, cte.

24—Sale to Sub-Purchaser"

THIS DEED OF SALE is made on the——-day of:
BETWEEN AB, cte.. (heremaler called “the vendor™) of the first part
AND CD, etc., (hereinafter called “the purchaser”™) of the second part
AND EF, etc., (hereinafter called “the sub-purchaser’) of the third part;

WHEREAS the vendor being the absolute owner of the property

described in the schedule hereto has agreed to scll the same to the
purchaser for Rs. 50,000 and the purchascr has

to the sub-purchaser for Rs. 60,000;
NOW THIS DEED WITNESSES as follows :

L Inconsideration of Rs. 50,000 paid by the sub-purchaser to the
vendorunder the direction of the purchaser ind of R, 10,000 paid by
the sub-purchaser to the purchaser (the receiptofwhich sums respectively,
the vendor and the purchascr hereby acknowledge) the vendor, by the

17 When before the execution of a sale deed the purchaser has agreed to resell the

property to a third person, it is unnccessary to have two sale deeds and the seller
may be requested to execute a deed i favour ol the sub-purchaser in this form.
Sometimes now-a-days the owner enters into
Inddder fon development of Tand The Tand 1

agreed to rescell the same

a contract with a developer or
notsold outright to the latter but
possession s grven to him with pernussion to build apartments or shops, etc.
The developer is given the right to finalise deals for sale, to the ultimate
purchasers, of the apartments or shops so built. The sale deeds are then executed
cither by the owner alone or by the owner and developer Jointly [as in djmera
Housing Corporation v A Patel (1998) 6 SCC 300, para 3 to those ultimate
purchasers diectly. See also Forms No. 4243 and 45, postand Preliminary Note,
sub head “Sale of Flats and Apatiments, Development Apreements”, anre,

A -
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dircction of the purchascr, hereby transfers, and the purchaser hereby
confirms, to the sub-purchaser ALL that, ctc., TO HOLD the same to
sub-purchascr absolutcly for cver,

(Covenants as usual between vendor and sub-purchaser). The
purchaser need not enter into any covenants except the following:

“The purchascr covenants with the sub-purchaser that the purchaser
has not created any encumbrance or charge on the said property.™

(Rest as in other FForms).

25—Sale Deed of Government Land Sold at an Auction Sale

THIS DEED OF SALE is made on the——————day of
BETWEEN the Governor of West Bengal (hereinafier called “the vendor™)
of the one part AND CD, ctc., (hereinafter called “the purchaser”) of the
other part.

WHEREAS—

(1) The land described in the schedulc hereto vests in the State of
West Bengal for the purposc of the Government of West Bengal;
- (2) The said land was put up to auction sale by the Collector of
district on behalf of the Government of West Bengal and the purchaser’s
bid of Rs.——————bcing the highest was accepted;

(3) The said salc has been confirmed by the said Government by
G.0. No. dated 2

b

. (4) The purchaser has deposited the said sum of Rs.—————into
the Government Treasury al—————to the credit of the said
Govemment;

NOW THIS DEED WITNESSES as follows :

1. In pursuance of the said auction salc and in considcration of the
sumofRs. - paid by the purchaser as aforesaid (the receipt of
which the vendor hereby acknowledges) the vendor hereby transfers to
the purchasecr the land described in the schedule hereto TO HOLD the
same to the purchaser as absolutc owner subjcct to the payment of such
Government revenue, cesscs and taxes as may be assessed or imposcd
thereon.

2. As in Form 1.
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PROVIDED ALWAYS and it is hercby agreed that in each of the
covenants herein contained the cxpression “the vendor™ hercinbefore used
mcludes his successors and assigns and the cxpression “the purchaser”
hereinbefore used includes his heir, representatives, successors and assigns. .

The schedule herem referred to.

IN WITNESS WHEREOF, cte.
26—Sale of Leasehold Land

THIS DEED OF SALE is made, cte., (as in Form 1).
WITEREAS the vendor is in possession of all the land described in

the schedule hereto under a lease dated ——————granted to the vendor
by EF. ctc., at the yearly rent of Rs.—-——for the term of—
vears subject to covenants by the lessce and conditions therein contained;

AND WHEREAS the vendor has agreed with the purchaser for the
sale o him for the sum of Rs. of the land described in the
schedule hereto and comprised in the aforesaid lcasc;

NOW THIS DEED WITNESSES as follows

I In consideration of the sum of Rs.-——— o be paid at the time
ofthe registration of this deed by the purchaser to the vendor, the vendor
as lessee hereby transfers to the purchaser ALL the said land described
i the schedule hereto and comprised in the aforementioned lease TO
HOLD the same to the purchaser for the regiduc nZ)w"uncxpircd ofthe
saidtermof- -~ - —ycars subject henceforth to the payment of the rent
reserved by and the performance and observance of covenants and
conditions on the part of the lessee contained in the aforesaid lease.

2o The vendor hereby covenants with the purchascr as follows :

(1) That the rents, covenants and conditions by and in the said deed
ofleasc reserved and contained have on the part o the vendor been duly
paid and observed and performed up to the date hercofand that he has
done nothing to incur forfeiture or to invalidate the lcasc;

(2) That the Tand hereby transferred shall be quictly entered into and
upon and held and enjoyed cither in its present state or by having housc

orbungalow built upon it without any interruption or disturbance by the
vendororany person claiming, through or in trust for him;
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(3) That the vendor will at the cost of the person requiring the same
execute and do cvery such assurance or thing necessary for the further or
more perfectly assuring the said property to the purchaser, his successors
and assigns as by him or them shall be reasonably required.

3. The purchascr hereby covenants with the vendor (FIRST) that he
the purchascr will at all times hercafter during the subsistence of the said
lease pay the yearly rent reserved by the said Icase and obscrve and
perform all the covenants and conditions contained in the said lcasc and
henceforth on the part of the Iessce to be obscrved and performed, AND
(SECONDLY) that he will always hercafier keep indemnified the vendor
from and against the payment of the said rent and the observance and
performance of the said covenants and conditions and all actions, claims
and demands whatsocver for or on account of the samc or in any way
relating thereto.

4. PROVIDED ALWAYS, ctc., Interpretation clause-(eas in Form | ).
The schedule herein referred to

IN WITNESS WHEREOQF, etc.

»

. 27—Sale of Lessee’s Rights in Land and of Proprictary
vt Rights in House Standing thereon

THIS DEED OF SALE is made, etc., (as in Form 1).
WHEREAS—

(1) By a lease dated the———————the land described in the
schedule hereto was demised by the owners in favour of XY for the term
ofnincty ycars from the--- - -~ — —at the annual rent and on the terms

and conditions specified in the said leasc ;
- (2) Thesaid XY constructed a bungalow on the said land ;
"(3) By a sale deed dated the
aforesaid bungalow, out-houscs and buildings standing on the said land

and also assigned all his lessee’s rights in the said land under the aforesaid
lease to the vendor;

(4) The vendor has agreed with the purchaser to assign. the said
lessee’s rights and to scll the said bungalow, out-houscs, buildings, cte,,
for atotal pricc of Rs.
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NOW THIS DEED WITNESSES as follows :

I. In pursuance of the said agreementand in consideration of the
SUM Of RS.~——-- . . aid by the purchaser to the vendor (the receipt
of'which the vendor hercby acknowledges) the vendor as lessce hereby
assigns to the purchaser ALL the land deseribed in the schedule hereto
and delineated on the plan hereto annexed and thercon shown as coloured
red TO HOLD the same to the purchascr for the uncxpired residue of the
lerm of'the lcase subjcct henceforth to the payment ofthe rent thercby
reserved and to the covenants and conditions therein contained and on
the part of'the lessee to be observed and performed. .

2. In further pursuance of'the said agreement and for the consideration
aforesaid the vendor as owner hereby transfers to the purchaser ALL that
bungalow, outhouscs and buildings standing upon the aforesaid land and:
described in the schedule hereto TO HOLD the samc to the purchaser as
absolute owner but subject to such covenants inthe aforesaid lcase as
may relate to such bungalow and buildings.

34and s (As in 2,3 and 4 of Form 26).
The schedule herein referred to
IN WITNESS WHEREOF, ec.

28—Sale of Leaschold Property (Another Form)

WHEREAS, ctc. (as in Form No. 20)
AND WHEREAS ctc. (as in Form No. 26).

NOW THIS DEED tiadc on the—— day of BETWEEN
the aforesaid lessee AND XY, cle,, (hereinafler called “the Purchaser"),

WITNESSES that in consideration of Rs.— —paid by the
purchaser to the lessec (the receiptofwhich s hercby acknowledged) the
lessee hereby assigns to the purchaser ALL that property comprised in
the aforesaid lease TO HOLD the same 1o the said purchaser for the
restdue now unexpired of he termof ycars therein mentioned,
subject to the payment of the reng and performance and observance of the
lessee's covenants and conditions reserved and contained in the said lcase
AND the purchaser hereby agrees to keep the lessee, his heirs, executors
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and successors indemnificd against the said rent, covenants and conditions
and all such proccedings, claims and expenses in respect thereol.

- INWITNESS WHEREOF, etc.

29—Sale of Leaschold Property, the Lessor also Joining to
Release the Lessee and to take New Covenants from the
Purchaser

THIS DEED OF SALE is madc on the— day of ~——-—--
BETWEEN AB, ctc., (hereinafter called “the vendor™) of the first part
AND CD, ctc., (hereinafter called “the purchaser”) of the second part
AND EF, ctc., (hereinafier called “the lessor™) of the third part.

... WHEREAS (as in Form 26 substituting the words “the lessor™
for the words “EF, ctc.”).

AND WHEREAS the lessor agreed to release the vendor from the
rent and covenants and conditions on his part entered in the said Icasc and
to accept the said rent and the performance of the said covenants from the
purchascr:

NOW THIS DLEED WITNLSSLES as follows :

1. In consideration of| ctc., (as in Form 20).

2. As in Form 1.

3. In consideration of the covenant by the purchascr hercinafter
containcd and of the premiscs the lessor hereby releases the vendor, his
estate and cffects from all liability in respect of the rent reserved by and
the covenants and conditions contained in the aforesaid lease and all claims
and demands in respect of any breach whether present or futurc of any
such covenant or conditions.

PROVIDED that the release hereinbefore contained shall not affect
the said covenants and conditions so far as the same are binding on the
said demiscd property and the persons from time to time in possession
thereof but have effect only as regards the personal liability of the vendor,
his heirs, executors and successors thercunder.

PROVIDED ALSO that neither the said release nor anything herein
contained shall prejudice or affect the right of the lessor or his heirs,
exccutors, successors and assigns 1o re-enter upon the said demised.
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property for non-payment of rent or breach of covenants or conditions
reserved and contained in the said lease: '

4. The purchaser hereby covenants with the Iessor henceforth to
pay the rent reserved by the aforesaid lease onthe days and in the manner
therein provided and to obscrve all the covenants and conditions therein
contained and on the lessee's part to be performed and observed and
also agrees that the lessor, his heirs, exceutors, suceessors and assigns

will have the power of re-entry provided in the said lease under
circumstances therein stated. '

5. PROVIDED ALWAYS, etc. (As 3 in Form |, adding reference
1o the lessor).

IN WITNESS. ctc. (As in other forms).

30—Sale of Part of Leaschold Property held under One Lease,
Rent being Apportioned

THIS DEED OF SALE is made, clc., (as in Form 1).
WHEREAS by a deed of Icase dated the—— -day of———one
PQ. cte..demised ALL that, ctc.., to the vendor for the term of —

vears from the——— 4t the yearly rentof Rg.——— -and subject
to the covenants and conditions therein contained.

AND WHEREAS the vendor has agreed with the purchascr for the
saleto him of the property described in the schedule hereto being part of
the property comprised in the said leasc for Rs.————~—~-subject to
the vearlyrentof Rs, -~ partofthe said ycarly rent of Rs.-
and on the terms and condtions hereinafler contained,

NOW THIS DEED WITNESSES as follows :

I Inconsideration of the sum OfRS.—————_tobe paid at the
time ol the registration of this deed by the purchaser to the vendor, the

vendor as lessee hereby transfers to the purchaser ALL the said land
described in the schedule hereto and comprised in the above mentioned

lease TOTIOLD the same o the purchascer for the residue now un-cxpired
ofthe said term of - —. vears subject to the yearly rent of Rs.—

reserved by the lease and to the performance and observance of the

I8 This previso may be omitted if the lessor also agrees not to enforee any penalty
agaimst the property on account of any past breach,
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covenants and conditions on the part of the lessee contained in the aforesaid
lcase.

2. The vendor hereby covenants with the purchascr (as in IForm 20).

3. The vendor and the purchascr hereby covenant with cach other
as follows:

(1) The vendor will pay Rs, ——-———and the purchaser Rs. - - . -
out of the said ycarly rent of Rs, —— - —rcescerved by the said lcasc.

(2) The purchascr and the vendor will perform and observe all the
covenants and conditions contained in the said lcase and on the partofthe
lessec to be performed and observed so far as the same relate the premises
hereby sold and those not hereby sold respectively.

(3) The purchaser and the vendor will indemni fy cach other against
all claims and demands for ot on account of the non-payment of the said
rent and the non-performance of'the said covenants and conditions so far
as they relate to the portions of the property comprised in the said lease
belonging to them respectively.

(4) All moncys which may become payable cither to the vendor or
the purchaser under the respective covenants or indemnity hereinbefore
contained shall be a charge on the portion of the property comprised in
the lease belonging to the other of them.

(5) Interpretation clausc-(as in Form 1).
The schedule herein referred to.
IN WITNESS WHEREOF, ctc. (Asinother Forms)

31—Sale of Leasehold Property, when Rent is Apportioned with
the Consent of the Lessor

THIS DEED OF SALE is made on the— day of————
BETWEEN AB, etc., (hereinafter called “the vendor™) of the first part
AND CD, etc., (hereinafter called “the purchascr”) of the sccond part
AND PQ, ctc., (hercinafier called “the lessor”) of the third part.

- WHEREAS (as in Form 30, substituting the words “the lessor™ for
“one PQ, etc.”™);
AND WHEREAS thc vendor has agreed with the purchascr for

sale to him of the property described in the schedule hereto being part of
the property compriscd in the said lease for Rs,
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| AND WHEREAS it has been agreed between the vendor and
purchastr with the consent of the lessor that the said ycarly rent of
Rs.- ——-——reserved by the said lease should be apportioned between
the partofthe demised property sold to the purchaser and that remaining
with the vendor in the m;mncrhcrcinuﬂcrzlppc;n'ing;
NOW THIS DEED WITNESSES as follows :
Lo(As in Iorm 30)

(s in Form 26)

[{S]

|98

. The partics hereto hereby agree as follows :

(1) The yearly rent reserved by the said Icasc shall be apportioned
in such manner that Rs.- - ——ghal] heneeforth be payable in respect of
the property hereby sold and Rs. - -ip respectofthe remaining”
property comprised in the said lease and the covenants and conditions on
the partof the Iessee contained in the sajd lcase shall be so read that no
breach of any covenant or conditions on the part of the vendor shall give
risc to any right of re-cntry on the premiscs hereby sold to the purchaser.

(2) The rights, powers and remeders conferred on the lcssor by the
lcasc or otherwise shall continue in full loree, but shall extend and applyto -
the herdby apportioned partofthe said rent and the said several parts of
the property for which such apportioned parts of the rent are hereby
expressed to be payable as fully as they applied to the whole of such rent
and the wholc of such property.

)
(3) Interpretation clause (as in FForm 29).

The schedule herein referred to.
IN WITNESS WHEREOF, e(c. (elsin other jorins)

32— Sale of Factory with Business on
“As Is, Where Is™ Basis!®
THIS SALE DEED is madc on ——between ———e 4
company within the meaning of the Companies Act 1956 and having its
regastered ofTice at (hereinafler called “the Vendor™) of the one

19 A somewhat similar transaction s the subject of de

cision of stamp duty in
Duncan Industries Lid v State of U.P. | A 1998 All72.
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part AND —-—.a Company within the meaning of'the Companics Act
1"956 and having its registered office at -~ - - (hercinafler called “the
Purchaser”) of the sccond part.

_ WHEREAS the Vendor had obtained - ~-—acres of land
situated at -——- on lcasc by a deed dated - ~Irom
Development Authority (hercinafier referred to as “the Development
Authority™) fora period of vears onan annual rental o Ry
for the purposcs ol sctting up a factory on the terms and conditions
contained thercin;

AND WHEREAS the Vendor installed a ————factory on the

above said land consisting of a manufacturin g plant with an aggregatge
installed capacity of: -and has been engaged in the business of runni ng
of the said factory and sclling its products;

AND WHEREAS the Vendor has agreed to sell his above said
business as a going concern on “as is, where is” basis and the purchaser
has agreed to purchase it which Compriscs :

(a) the said land together with the plant described in the Schedule
hereunder;

(b) the power plant and all other movablc capital assets including

vehicles, fumiture, air conditioners, stand-by systems, pipclines and railway
siding relating to the said factory;

(c) all stocks of raw material, finished and semi-finished goods, work
in process, stores and sparcs of all kinds relatin g thereto;

(d) all other current assets including cash in hand, book debts, out-
standing claims, bills, and loans and advances rclating thercto;

(¢) allindustrial licences, import licences, excise licences, storage
licences, factory licences, permissions and all other tangible and intangible
benefits pertaining thercto, with the rescarch and development repistration
for Rescarch and Development Centre to the extent transferable and relating
exclusively to the said busincss;

(D allrights in leascholds and tenancics pertaining to the said busincss
to the extent transferablc;

(8) the technology package comprising technical information,
drawings, designs, reports, operating manuals, process know-how, trade
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marks, formulas, ¢fliciency improvement techniques, pollution control and
civironmental control manuals and instructions as arc owned by the Vendor
onthis datc and/or used by the Vendor in the said business with frec rights
o use and disclose in India as on the date hereol®

(h) all current liabilitics relating exclusively to the said business;

NOW THIS DEED WITNESSES as follows -

L. That m consideration of the sum of Rs. paid by the
Purchaser to the Vendor. the receipt whercof the Vendor doces herehy
acknowledge, the Vendor does hereby prant, transfer, convey, assure and
assign unto and in fax curofthe Purchaser ALL THAT premiscs, buildings,
lands, immovable structures more ful ly and particularly described in the
Schedule hercunder together with all property rights, title and interests
mentioned hereinabove TO HAVE and TO HOLD unto the Purchascr
the said business including the said factory as a going on concemon *“as is,
where is™ basis on this day, absolutely and for ever free from all
encumbrances, charges, liens, attachments or trusts of whatsocver nature.

2. That the Vendor has handed over possession of the said business
and factory together with all movable assets comprisced in the above said
busmess to the Purchaser.

3. That the Vendor and Purchaser have exceuted a scparate
agreement with the Development Authority to ensure that the Purchaser
shall pay dircetly to the Development Authority the enhanced rent of
Rs. - - ——-perannum payable in respect of the said land for the remainder
of the period of lease.

4. That the Vendor hereby covenants with the Purchascr that
nol\vilhslillmling any act, deal, matter or thing whatsocver that the Vendor
may have made, done, committed and/or knowingiy or willingly suffercd
to the contrary, the Vendor now has good right, full power and absolute
authority to convey and transfer all the lands, bui Idings, premiscs, immovable
structures, movable propertics, rights and interests, cte., herehy conveyed
or translerred or expressed ormtended 50 1o be unto and 1o the use of'the
Purchaser in the manner aforesaid and the Purchaser shall fromtimc to
time and atalltimes hercinafier peaceably and quictly possess and cnjoy

the said propertics without w

L O Ay i

1y hindrance, interruption, disturbance, claims
ordemands whatsoever from or by the Vendor or by any person claiming

through the Vendor.
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5. That the Vendor does hereby covenant with the P

urchaser that
the Vendor shall and will from time (o time and at

alltimes hercafler at (he
requestand expenses of the Purchaser, its succe
do, acknowledge and execute or cause to be done
deeds and things wihirs aver lor further more

SSOrs orassigns make,
Loexeeuteall such aets,
:nulcl‘l’ccllvcl_\f()rxull.\;lllclorilv
assuring the aforesaid propertics unto the Purchaser s shall be rcusonuhl'y
required.

0. That the Purchaser covenants to the Vendor (o be
the covenants and obligations cast upon the
said land and to indcninify and hold the Ve
thercof.

bound by all
Vendoras the Lessee ol'the
ndor harmless from any breach

The schedule herein referred o

IN WITNESS WHEREOF etc.

33—Sale of Mortgagee Rights under »
Usu fructuary Mortgage

THISDEED OF SALL 1s made, clc., (asin lForm 1)

WHEREAS by a deed of mortgage dated-—- - =, one XY
usufructuarily mortgaged the property mentioned i the sehedule

hereto o
the vendor forRs. - -

AND WIEREAS the vendor has agreed with the purchaser (o assign
and transfer (o him the said mortgage debtand all his right, title and interest
under the hereinbefore recited deed of mortgage for the sum of
Rs. -

NOW TIHIS DI WITNESSES as follows

L. In pursuance of the said agreementand in consideration of (he
SUMofRs.—— paid on or before the exeeution of these presents by
the purchaser to the vendor (the receipt of which the vendor hereby
acknowledges) the vendor hereby assigns to the purchaser AL THAT
principal sum of Rg. - seeurced by the hereinbefore recited decd
ofmortgage and the full benefit ofall powers, rights. remedics andsccuritics
contained in the said deed ol'mortgage and thereby expressly or implicdly

conferred upon the vendor O THOLD the sameto the purchaser assolutely.
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< Infurther pursuance of the said agreement and for the consideration
atoresaid the vendor hereby transfers (o the purchaser ALL that property
comprised in the said deed of mortgage and set forth in the schedule
hercto and all the estate, right, title and interest of the vendor to and upon
the same TO HOLD the same to the purchaser subject to such right or
cquity of redemption as is now subsisting in the said property under or by
virtue of the said deed ol'mortgage.

3. The vendor hereby covenants with the purchascr as follows :

(1) and (2) (s in lForm 1).

(3) The vendor has not at any timc hereinbefore done or exeéuted
orknowingly sulfered or been party or privy to anything whereby the said
principal sum and the property hereby respectively assigned and transferred
orany part thercof respectively is, can or may be relcased, affected or
cncumbered inany way howsocver.

4. PROVIDED ALWAYS, Interpretation clause, ete. (as in Form 1).

The schedule herein referred to.

IN WITNESS WHEREOF, cte.
34

Sale of a Mortgaged Property to the Mortgagee
THIS DEED OF SALE, ctc. (as in Form 1).

WHEREAS the vendor is the owner of the property described in
the schedule hereto;

AND WHERLEAS by a deed dated - - —————_he said property
was uslructuarily mortgaged to PQ the ancestor of the purchascr for the
sum ol Rs, by XY the ancestor of the vendor;

AND WHEREAS the said sum of Rs.—-
under the said usulructuary mortgage deed:

-is still duc and owing

AND WHEREAS the vendor has agreed with the purchaser for
sale to him of the said property for the sum of Rs. —-—and it has
been agreed that out of the said sum of Rs.———— _(he sumof Rs.——
shall berretained by the purchaser on account of his debtduc under the
sard mortgage deed.

NOW THIS DEED WITNESSES as follows -

L Inpursuance of the said agreement and in consideration of the
said sum of Rs. retaied by the purchaser in full satisfaction of
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the mortgage debt remaining duc and owing to him upon the said mortgage
deed (which mortgage debt the purchaser hereby declares to be fully
satisfied accordingly and from which the purchaser hereby releases the
vendor) and also in consideration ofthe sum of Rs.

paid to
the vendor by the purchaserin cash before the execution o

Fihese presents
(the recemptorwineh sum the vendor hereby acknowledges) the vendo
hereby transfers by way of’sale to the purchaser ALL his rights, title and
interest in the property described in'the schedule hereto 7O | IOLD the
samc to the purchaser (restasin Form 1).

35—Ditto, Another Form

THIS DEED OF SALE is madec, ctc., (as in Form 1).

WHEREAS the vendor s the ownerof'the property described in the
schedule hereto,

AND WHEREAS the same property is subject to a mortgage made
i a deed dated by PO the deceased Cather of the vendor in
favour of XY the predecessor-in-title of'the purchaser for seeuring the
sumofRs. -—— and intcrest thercon at the rate specified in the deed of
mortgagc;

AND WHEREAS a sum of Rs. ' 1S now duce to the
purchaser on account of principal and interest duc under the said morgagc;

«

AND WHEREAS the vendor has agreed with the purchaser for the

sale to him of the said property forthe sumofRs. ——— _ guto fwhich
the purchaser is to pay Rs. ————incashto the vendor and to credi
the remaining sum of Rs. ~towards his said debt from which the

purchaser has agreed to release the vendor-

NOW THIS DEFD WITNESSES as follows;

I. In pursuance of the said agreement and in consideration of
Rs. ———— paid by the purchaser to the vendor (the receiptof which is
hereby acknowledged) and of the releasc by the purchaser hercinafter
contained the vendor hereby transfers to the purchaser the said property
described in the schedule hereto TO HOLD the same absolutely freed
from all rights or cquity of redemption and from all claims and demands of
the vendor under the said mortgage. '
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2. The purchaser hereby releases the vendor from liability of the
said debt duc under the aforesaid mortgage deed and from all suits, costs,
claims and demands whatsoever in respect thercofor otherwise under
the said mortgage.

3. The purchaser hereby declares that the said mortgage shall
lorthwith merge i the absolute title hereby transferred to him and shall be
deemed to be forever extinguished.

(Restas o other IForms).

306

Sale of Mortgaged Property, Mortgage to be Satisfied out
of Consideration, Mortgagee Joining

THIS DEED OF SALE is madc on the - --——- - day of —
BETWEEN AB, ctc., (hereinafter called “the vendor™) of the first part
AND XY, cte., (hereinafter called “the mortgagee™) of the second part
AND CD, etc., (hercinafier called “the purchaser”™) of the third part.

WIHIEREAS

(1) The vendor is the absolute owner of the property described in
the schedule hereto;

(2) By adeed ol montgage dated — ~ — —— {he vendor mortgaged
the said property to the mortgagece to secure payment of Rs.
with interest at the rate therein mentioned:

(3) The amount now due under the said mortgage deed on account
of the principal and interest is Rs, —— ——

)

() The vendor has agreed to sell the said property to the purchaser
frce from encumbrances forRs, ——— - '

(5) Ithas been agreed between the partics hereto that out of the
aforesaid sum of Rs. -——— — the sum of Rs. ———— ghall be paid
to the mortgagec and that the mortgagee shall also join the deed;

NOW THIS DEED WITNESSES as follows:

I. In consideration of the sum of Rs. ——— paid by the
purchascras follows viz., the sum of Rs. - - ———-by the dircction of
the vendor to the mortgagee (the receipt of which sum the mortgagcee
hereby acknowledges) and the sum of Rs. to the vendor
(the receiptofwhich sum and the payment of the sum of R, <w- —oeees
to the mortgagee the vendor hereby acknowledges) the vendor as owner
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hereby transfers and the mortgagee as mortgagcee and by the dircction of
the vendor hereby transfers and releases to the purchaser ALL that, ctc.,
TO HOLD the same to the purchaser as absolute owner discharged from
all the principal money and interest secured by the aforesaid mortgage and
from all clims and demands thereunder.

(Rest as in other Forms).

37—Sale of Mortgaged Property, Mortgagee Joining and
Releasing Vendor on Purchaser Agreeing to Pay the
Mortgage Money

THIS DEED OF SALE, etc., (as in Form 30).

(1). (2) and (3) (Same as in Form 36).

(4) The vendor has agreed to sell the said property to the purchascr
subject to the said mortgage but free from all other encumbrances at the
pricc of Rs. :

(5) The mortgagee at the request of the vendor and the purchascr
and in consideration of the covenants by the purchaser hercinafier contained
has agreed to join in this deed for the purpose of releasing the vendor in
manncr hereinafler appearing.

NOW THIS DEED WITNESSES as follows :

1. In consideration of Rs.—————-paid by the purchaser to the
vendor (the receipt of which the vendor hereby acknowledges), the vendor
hereby transfers, ete.. TO HOLD the same to the purchaser subject o the
aforcsaid mortgage and the principal thereby secured and all interest now
duc and henectforth to hecome due in respect thereof.

2. The purchaser hereby covenants with the mortgagec (o pay to him
onthc—- - dayof- - next the said sum of Rs..- now
due under the aforesaid deed of mortgage and to pay in the meantime and
until the wholc of the said amount has been paid interest on the said amount
oronso much thereofas shall remain for the time being payable at the rate
of - pereent perannum by cqual halfycarly payments on the
and the-——-in cach'year.

3. The mortgagee hereby releases the vendor from his covenant to
pay principal and terest contained in the aforesaid deed ofmortgage and
from all cliims and demands under or in respect thereof.
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4 and 5. Covenants and Interpretation clause-(as in clauses 2 and
JoffForm 1, (however, in covenant no 2 (4), for the word “‘encumbrances™
the words “any other ecncumbrances™ shall be substituted and in clausc 3,
reference to the mortgagece shall be added).

38 Sale of Mortpapged Property, Mortgagee Relying on the
Rest of the Security and Releasing the Property Sold

THIS DEED Ol SALLE, cte., (as in Form 30).
WHEREAS
(1) (as in FF'orm 30);

(2) (Same as i FForm 30, addimg the words *“together with other
propertics” after the words ““the said property™);

13) The vendor has agreed to scll the said property to the purchaser
for Rs. "

(4) The mortgagec being satisficd that the other property comprised
i hus mortgage is sutticient sceurity for the moncey duce to him thereunder
has agreed to join herein to release the property hereby intended to be
sold.

NOW THIS DEED WITNESSES as follows :

I. In consideration of Rs. paid te the vendor by the
purchaser (the receiptofwhich the vendor hereby acknowledges) the
vendor as owner, cte., (as in FForm 30).

2. The mortgagee who retains posscssion of the several documents
spectfied in the sccond schedule hereto will, upon every reasonable request
of the purchascr, and at the cost of the person making the request, produce
alborany of such documents and furnish such truc copics or extracts
theretrom as the purchaser may require and will, in the meantime, keep
the said documents safc and undefiled unless prevented from so doing by
onc or other causce beyond his control.

3. Covenants and Interpretation clausc-(as in Fform 1),

39 Sale of Mortgaged Property by Mortgagee under
Power of Sale given by the Mortgage Deed

THIS DEED OF SALE s made, ete.. (as in Form 1).
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WHEREAS by a deed of mortgage dated the and madce
between AB, cte., of the one part and the vendor of the other part the
property described in the schedule hereto with other property was
mortgaged to the vendor forsecuring the principal sum of Rs,
and interest;

AND WHEREAS by the aforesaid deed of mortgage it was agreed
that the mortgagee should in certain events (which have happened) have
power to scll without the intervention of the Court the property comprised
in the said mortgage or part thereof for the realisation of the moncy duc to
him under the said mortgage;

AND WHEREAS on the ———— -~ the vendor has served on
the said AB anotice in writing requiring payment of the principal moncy
sccured by the aforesaid mortgage and default has been made by the said
AB in payment thercof for more than three months after service ofthe
said notice (o, ANDWITERTFAS o sum of Ry due on
account of interest under the said mortgage decd has been in arrears for
over threec months);

AND WHEREAS the vendor having power of sale under the
aforcsaid provision of the said mortgage deed and under See. 69 of the
Transferof Property Act, 1882, has agreed to sell to the purchascr the
property described in the schedule hereto for the sum of R,

NOW THIS DEED WITNESSES as follows :

1. Inconsideration of the sum of Rs. ' paid by the purchaser
to the vendor (the receipt of which the vendor hereby acknowledge) the
vendor as mortgagee in exercise of the hereinbefore recited powerof
sale hereby transters, cte, TO HOLD the same (o the purchascer as

3

absolute owner freed from all right of redemption and from all claims
whatsocver under the aforesaid deed of mortgage.

(Covenants and provisos as necessary).
40—Sale Deed, Vendor Reserving a Right of Way on the
Land Sold for the Benefitof a Third Person

THIS DEED OF SALI ete.. (asin IForm 1),

20 This should be over Rs. 500, Scee. 09, Transter of Propernty Act The mortgagee

has also an alternative power of appomtie a Recernver of the meome of the
propertvovide See 69 A
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WITNESSES as follows

I Inconsideration, ete., the vendor as owner hereby transfers to the
purchaser ALL THA'T, cle,

RESERVING nevertheless o XY . cte.. a perpetual right ol way in
common with the purchaser atall times and for all purposcs from and to
the public highway onthe - overand across that portion ol the
road runnmg from the mam sate 1o the house hereby sold which is marked
onthe planannexed hereto by fetters, AL throughoutthe length of their
respective plots subject to the payment by the said XY of a fair proportion
ofthe expenses of maintaining and keeping the said way over and across
the aforesaid portions of the said road in repair TO HOLD, etc.

(Covenants and provisions as NCCCSSary)
41 Sale of Property Subjeet to Restrictive Covenants

THIS DEED OF SALE is made, cte., (asin Form 1).

WHEREAS by a deed of sale dated - —==—the property
hereby intended to be sold was with other property purchased by the
vendor from PO, cte. and under the said deed of sale the vendor entered
Into certain covenants and stipulations about the user of the said property
and otherwisc;

AND WHEREAS the vendor has agreed with the purchaser for the
sale to him for the sum of Rs. the property deseribed in the
schedule hereto subject to covenants and stipulations as hereinafter
expressed.

NOW THIS DEED WITNESSES as follows :

I In consideration, cte., (as in Form 1) adding, “subject to the
said covenants and stipulations contained in the said deed of sale
dated -

2 The purchaser hereby covenants with the vendor but by way of
mdemnity only that he will atall times hereafier duly perform and obscrve
the said covenants and stipulations on the partofthe vendor contained in
the said deed of sale and will Kkeep the vendor and his representatives
mdemniftied against all suits, proceedings, costs, claims and demands
whatsoever in respect of the said covenants and stipulations,

3. Covenants and Interpretation clause, ete. (asin Form 1).
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42—Sale by Housing Board or Development Authority' of a Plot
of Land, Part of an Estate laid out in Building Lots,
Sold Subject to Restrictive Covenants by the Purchaser

THIS DEED OF SALE is ma<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>