Chapter I

OF COMMUNICATION, ACCEPTANCE AND REVOCATION
OF PROPOSALS

3. The communication of proposals, the acceptance of proposals,
Communication,  and the revocation of proposals, and acceptances, respec-

acceplance and : 4 = 03
revocalion of pro- tively, are deemed to be made by any act or omission of

posals. the party proposing, accepting or revoking, by which he
intends to communicate such proposal, acceptance or
revocation, or which has the effect of communicating it.

What is communication.—In sec. 2 (a) and (b) we have seen that a promisor has
to signify his willingness and a promisee has to signify his assent. It is therefore neces-
sary to define what is meant by such signification and the mode of such signification.
This is described as communication.

The words "signifies to another” clearly imply that the willingness or the assent, as
the case may be, must be brought to the notice of the other, in other words "is commun-
icated to the dther.” This section lays down the principle that an acceptance of the offer
made ought 10 be notified to the person who makes the offer, in order that the two minds

may come together and agree upon the same thing in the same sense (as stated in sec,13).
If there be no "meeting of minds” no contract may result. This section provides two
general modes of communication viz, (i) any act or (ii) omission intending thereby to
communicate to the other or which has the effect of communicating it to the other. The
first mode "any act” would include any conduct®* and words, wrilten or oral. Written
words would include letters, telegrams, telex messages, advertisements etc. Oral words
would include telephone messages. Any conduct would include posilive acls or signs so
that the other person understands what the person acting or making signs means 10 say,
or convey. Omission would not mean silence® but would include such conduct® or for-
bearance on one’s part that the other person takes it as his willingness or assent. It is a
matter of the commonest experience that the communication of intentions may be cffec-
tually made in many other ways besides written, spoken, or signalled words. For exam-
ple, delivery of goods by their owner to a man who has offered to buy them for a cenain
price will be understood by everyone as acceptance by act or conduct,” unless there be
some indication to the contrary. No words are needed, again, to explain the intent with
which a man steps into a ferry-boat or a tramcar, or a public vehicle or drops a coin into
an automatic machine. These are instances of communicating by conduct. It is also pos-

! Bhagwandas v. Girdharlal & Co. A.66.5.C. Bom. 510 (524); Bank of india v. Rustom
543 and 547, Para 6. ) Fakirji, 57 Bom. L.R. 850 (866).
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sible for parties to hold communication by means of pre-arranged sigr.2 not being any
fcrm of cipher or secret writing, and not having in themsclves any commor'y understood
meaning. This does not ofien occur in matters of business. Means of communication
which a man has prescribed or authorized are generally taken as against him to bc suf-
ficient. Post, telegram, telephone, telex and radio are the modern means of communica-
tions and hence these means can be used for the purpose of communicating the offer,
acceplance or revocation. But acceptance of an offer cannot be by serving copy of a plaint
in the suit through court because it is not usual 1o accept an offer by filing of a plaint®
The offer, as well as acceptance should precede the institution of suit®

The words "which has the effect of communicating it”" clearly refer to an act or omis-
sion or conduct, which may be indirect but which results in communicating it to the other.
The said words would include communication to an agent.” A mere mental but unilat-
eral act of assent in one’s own mind will not amount to a communication as it cannot
have the effect of com aunicating it to the other.® A resolution passed by a bank to scll
land to A remained uncommunicated to A and it was held that there was no commun-
ication and no contract.’

- Noufication of acceptance is required for the benefit of the person who makes the
offer. The words "which has the effect of communicating it” have becn further claborated
in sections 4, 7, 8, 9. The person making the offer may, however, either dispense with
the notice of acceptance or may provide a particular mode of acceptance as sufficient 10
make the bargain binding. Scc. 7 provides for that contingency. Sce. 8 provides for a con-
tingeney ol aceeptance by the mode of performance of the condition contained in the pro-
posal.

Communication of special conditions.—Thcre has been a series of cases in which
the first question is whether the proposal of special terms has been effectually commun-
icated. This arises where a contract for the conveyance of a passenger, or for the carriage
or custody of goods, for reward, is made by the delivery io the passenger or owner of a
ticket containing or referring 1o special conditions limiting the undertaker’s liability, and
nothing morc is done 1o call attention to those conditions. English authoritics have estab-
lished that it is a question of fact whether the person taking the ticket had (or with ordi-
nary .intelligence would have) notice of the conditions, or at any rate that the other party
was minded to contract only on special conditions to be ascertained from the ticket. In
either of these cases his acceptance of the document without protest amounts 10 a tacit
acceptance of the conditions, assuming them to relate o the matter of the contract, and
t0 be of a more or less usual kind." But he is not liable if the ticket is so printed or
delivered to him in such a state, as not to give rcasonable notice on the face of it that it
does embody some special conditions.'' A party cannot unilatcrally after the conclusion
of the contract impose upon the other special conditions which are oncrous 1o the other

3 Visweswaradas v. Narayan Singh A.69,
5.C. 1157.

6 Ibid. p 1159, para 7.

7 Henthorn v. Fraver, (1892) 2 Ch. 27 (23).

8 Brogden v. Metrop. R. Co. (1877) 2 App.
Ca. « pp. 691, 692, per Lord Blackburn;
Bhagwandas v. Girdharlal & Company. A.
1966 3.C. 543 at 547, Para 6.

$ Central Bank, Yeotmal v. Vyankatesh

(1949) A. Nag. 286.

10 See Gibaud v. G. E. R. Co. (1920) 3 K B.
689.

11 In Henderson v. Stevenson (1875 LR. 2
Se. & D. 470, where an endorsemz * on a
stcamboat ticket was not rcferred o on is
face, and Richardson v. Rowntree (1894)
A.C. 217, where the ticket was [olded up
so that no writling was visible without open-
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without his consent.'” Also the special conditions must be on a contractual document. If
a document is one which a person receiving it would scarcely expect 10 contain any con-
dition e.g. merely a receipt for payment of money, it cannot be said that the notice given
was teasonably sufficient and so the defendant cannot rely upon it to meet the plaml:ff’
case.”

A passenger purchased of the defendant company a ticket by steamer, which was in

~ the French language. Towards the top of the ticket were the words to the effect that "this
ticket in order to be available, must be signed by the passenger 10 whom it is deliv-
ered."™ At the foot of the ticket there was an intimation in red letters that the ticket was
issued subject to the conditions printed on the back. One of those conditions was that the
company incurred no liability for any damage which the luggage might sustain. The
vessel was wrecked by the fault of the company’s.servants, and the plaintilf’s baggage
was lost. The plaintff sued the defendant company for damages. The ticket was not
signed by him, and he stated that he did not understand the French language; and that the
conditions of the ticket had not been explained to him. It was held that the plaintifl had
reasonable notice of the conditions and that it was his own fault if hedid not make him-
self acquainted with them. As to the absence of the plaintiff’s signature, it:was held that
the clause requiring the passenger’s signature was inserted for the benefit of the company
and that they might waive it if they thought fit. The decision secms also to imply that a
French company is entitled to assume that persons taking first-class passage cither know
French enough to read their tickets or, if they do not ask for a transiation at the time, are
willing to accept the contents without inquiry. This seems reasonable cnough in the par-
ticular case.

In respect of an airlines travel ticket, special conditions of carriage were printed in
small letters on the ticket and were displayed in big types in the airlines office, it was
held- that lhc terms were duly communicated to, and ‘were impliedly au:eptcd by, the
passenger."® :

A launderer had given o his customer a receipt for goods reccived for washing: spe-
cial conditions for this were printed on the reverse of the receipt. It was therefore held
that the special condmons were duly communicated to the customer who had implicdly
accepted the same.'

Where a carrier after accepting the goods for transport without any conditions issued
subscquently a circular to owners of goods limiting his liability for goods, it was held that
the special conditions were not communicated prmr 1o the date of contract for Iranspon
and were hence not binding on owners of goods.”

ing it, a finding of fact that the passenger
knew nothing of any conditions was sup-
poried. See Madras Railway Co. v.
Govinda Rau (1898) 21 Mad. 172, 174, and

K.B. 532, Chapelion v. Barry UDC.
(1940) 1.K.B. 532,

13 Chapelton v. Barry U.D.C. supra.

14 Mackillican v. Compagnie des Messager-

for a general summary of the law Hood v.
Anchor Line (1918) A.C. 837, where both
the coniract and a notice on the envclope
enclosing it pointedly called attention to
the conditions. Inability to read is no
excuse: Thompson v. LM. & SR. Co.
(1930) 1 K.B. 41, C.A.

'2 Olley v. Marlborough Court Lid. (1949) 1.

ies Maritimes de France (1880) 6 C.W.N.
227: 6 Cal. 227.

15 Mukul Dutta v. Inaian Airlines (1962) A.
Cal. 314 : :

16 Lily White v. R. Muthuswami (1966) £ .
Mad. 13.

' Raipur  Transport Co. v. Ghanshyan
(1956) A. Nag. 145.
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4. The communication of a proposal is complete when it comes to
Communication  the knowledge of the person to whom it is made.
Wi albe. The communication of an acceptance is complete,—
as against the proposer, when it is put in a course of transmission to
him, so as to be out of the power of the acceptor;
as against the acceptor, when it comes to the knowledge of the
| proposer. ‘
The communication of a revocation is complete,—
as against the person who makes it, when it is put into a course of
transmission to the person to whom it is made so as to be out of
the power of the person who makes it;
~as against the person to whom it is made, when it comes to his
 knowledge. - "

Hlustrations

(a) A proposes, by letter, to scll a house to B at a certain price. The communication
of the poposal is compleie when B receives the letter,

(b) B accepts 4’s proposal by a leuier sent by post. The communication of the accep-
tance is complete,— G

as against A, when the letter is posted;

as against B, when the letter js received by A,

(c) A revokes his proposal by tclegram, The revocation is complete as against A
when the telegram is despatched. It is complcte as against B when B reeeives it,

B revokes his acceptance by telegram. B’s revocation is complete as against 8 when
the telegram is despaiched, and as against A when it reaches him,

Agreement between parties at a distance.—The definition is very "important. It
helps one in deciding whether the contracy is concluded or not. The definition provides

munication by the acceptor is thé sccon stagc. Crc ceriain managers of a school
smmwmm his selection.” It was held that there
Was no contract as there had been no authorised communication on the part of the man-
agers." Non-authorisation of communication was held 1o imply that the managers
rescrved power (o reconsider the matter.”® The candidate coming to know indirectly of
the sclection was held 10 be not matcrial."® Whether a proposal has or has not come to
the knowledge of the person to whom it was made is purely a question of fact

The rest of the section s intended, as shown by the illustrations, 1o meet the ques-

dence through post. It has done this, as regards acceptance, by enacting (in combination
with s. 5) that for a certain ume—namely, while the acceplance is on its way—*‘the
receiver” of the acceplance (i.e. proposer) shall be bound and the sendcr (i.e. Acceptor)
not. This can be regarded only as a deliberate and rather large departure, for reasons of
convenicnce, from the common law rule which requires the promise and the considera-
tion 19 be simultancous. In Indja though proposer (i.e. promisor) is bound when letter of

— i

18 Powell v. Lee 99 L.T. 284 (KB 2.
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acceptance is posted by acceplor (i.e. promisee), the acceptor is not bound by mere post-
ing of the letter of acceptance. Acceplor is bound only when the letter of acceptance
comes to the knowledge of the proposer (see section 4). The gap of time between the post-
ing and delivery of acceptance to proposer can be utilised by acceptor if he wants to
revoke His earlier acceptance by a speedicr means of communication which reaches faster
or earlier than the letter of acceptance.” The acceptor is able o do this against the pro-
misor because under section 4'of the Act, the contract is not complete, as against the
acceptor, when the letter of acceptance is posted.” The words ‘‘put in a course of trans-
mission’” imply that an acceptance may be communicated by post or by a telegram.”
That would be on the basis that the post office would be a carrier common to both.2
The rule in England is that such service should be expressly or implicdly authoriscd.”
This rule would further imply that a communication should be posted at the corréct
address™ or the last known address® and should be duly posted” or wired” as the case
may be. In the second para, ‘communication’ is divided into two parts but untl the
offeror or proposer comes o know of ‘acceptance,” the contract is not complete. The case
of an acceptance being “‘put in a course of transmission t0”’ the proposer, but failing 10
reach him, is not expressly dealt with. It scems to result [rom the language of the sccond
paragraph that the proposer must be deemed 10 have received the acceplance at the
moment when it was despatched so as to be *‘out of the power of the acceptor,”” and that
accordingly it becomes a promise on which the dcceplor can sue, unless some further
reason can be found why it should not. In respect of a contract formed by correspondence
through the post, the posting of a ictler—accepting an offer constitutes a binding contract,
the rcason being that the post office is the common agent of both partics.” The post
office being the common agent, as soon as the letter of acceptance is delivered 1o the post
office the contract is as complete and binding as if the acceptor had put his letter into the
liands of a messenger sent by the offerer himself as his dgent to deliver the offer and
receive the acceptance. The acceptor in posting the letter has put it out of his control and -
power and done an extrancous act which shows that he is bound thereby. A casualty in
the post, whether resulting in the dclay, which is often as bad as no dclivery, or in non-
delivery, cannot unbind the partics.® Upon balance of convenicnces and inconvenicn-
ces the contract would be complcte as soon as the acceptance is posted.” It is impossi-
ble in transactions which pass beiween parties at a distance and have o be carricd on
through the medium of correspondence to adjust conflicting rights between innocent par-
lics so as to make the conscquences of mistake on the part of the post office, a mutual
agent, fall equally upon the shoulders of both.” A leuer not correetly addressed by an
acceptor cannot be said o have been put in the course of transmission.”’

If the wrong address is not due 1o the fault of the acceptor, the letter could be said
1o.be in the course of transmission,” even though there might be some delay in the

19 See Kamisetti Subbiah v. Katha Venkats-
wami (1903) 27 Mad. 355 a1 359.

20 Thid o i

21 Bruner v. Moore (1904) 1 Cn. 305 (316).

22 Henthorn - v. Fraser (1892) 2 Ch. 27;
Powell v. Lee, Supra.
Bom. L.R. 215 (220).

2 Re London and Northern Bank (1900) 1

2 Tricumdas Mills v Haji Sabc;o Siddick, 4

Ch. 220.

% Dunlop v. liggins, | H.L.C. 381; Re
National ~ Savings Bank Association:
Hebb's Case, (1867) LR. 4 Eq. 12.

% lousehold Fire Insurance Co. v. Grani,
(1879) 4 Ex. D. 216.

@ Ram Das v. The Official Liquidator (1887)
9 All. 366 (384).

28 Townsend's Case (1871) L.R. 13 Eq. 148;
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letter reaching the addressee.” Where the agreement is to consist in mutual promises, a
binding contract appears to be formed by a letter of acceptance despatched in the csual
way, even if it does not arrive at all, unless the proposal was expressly made conditional
on the actual rcceipt of an acceptance within a prescribed time, or in due course, or unless
the acceplor sends a revocation as provded for by the lauer part of the section and
explained by illustration (c). This last qualification is probably a departure from the Eng-
lish law. When the proposal and acceptance are made by letters, the contract is made at
the time when and the place where the letter of acceptance is posted.®

In Haridwar Singh v. Bagum Sumbrui > Appcllant’s highest bid but less than the
reserved price for the scttlement of bamboo coup was accepted by the Divisional Forest
Officer subject 1o the confirmation by the Government. Later on, while the Government
was considering the matter of confirmation of this bid, Appellant by his communication
expressed his desire for the settlement of coup even at the reserved price. The minister
dirccted that the coup may be settled with the Appellant at the reserved price and a tele-
gram was sent to the conservator of Forests, confirming the auction sale to appellant at
the reserved price. However, as no intimation was reccived by the Divisional Forest off-
icer regarding the minister’s telegraphic approval of the Appellant’s bid, he did not com-
municate the minister’s acceptance of Appellant’s bid at the reserved price to him. It was
held that the minister’s telegram to the Conservator of Forest accepting the Appellant’s
bid at the reserved price can not be considered as the communication of the acceptance
of that offer o the Appellant, as the acceptance of the offer was not even put “‘in a course
of transmission’’ 10 the Appellant. .

English Rules.—The rules as now sctiled in England arc as follows:—

““A person who has made an_offer must be considered as continuously making it
until he has brought to the knowledge of the person to whom it was made that it is with-
drawn.* In other words, the revocation of a proposal is effcctual only if actually com-
municated before the despaich of an acceprance; and the time when the revocation was
despatched is immatcrial. But where an acceptance, without notice of the offer being
revoked, is despatched in due course by means of communication, such as the post, in
general use and presumably within the contemplation of the parties, the acceptance is
complete from the date of despatch, notwithstanding any dclay or miscarriage in its arri-
val from causcs not within the acceptor’s control. >

A letter of acceptance misdirected by the acceptor’s fault cannot be deemed to have
been effectually put in the course of transmission to the proposer”’.*

Instantaneous communication on phone or on telex.—A communication by
means of telephone or telex is an instantancous mode of communication. ™ This sort of
communication has not been dealt with by the statute.* The communications on phone

Tricumdas Mills v. Haji Saboo Siddick, 4

33 Henthorn v. Fraser, note (c) above; Protap
Bom. L.R. 215 (220).

Chandra v. Kali Charan (1952) A.C. 32.

2 Dunlop v, Higgins, 1 H.L.C. 381. Bruner v.
“Moore (1904) 1 Ch. 305.

30 Kamisetti Subbiah v. Katha Venkataswamy
(1903) 27 Mad. 355. English authority, so
far as it goes, is to the same effect.

31 (1973) 3 S.C.C. 889

32 Lord Herschell in Henthorn v. Fraser
(1892) 2 Ch. 27, 31.

34 Townsend's Case (1871) L.R. 13 Eg. 148.

35 Entores Lid. v. Miles Far East Corporation
(1955) 2 Q.B. 327; Firm Kanhaiyalal v.
Dineshchandra (1959) A.M.P. 234; Bhag-
wandas v. Girdharlal & Company, AI1R.
1966 S.C. 543.

36 Firm  Kanhaiyalal v. Dineshchandra
supra; Bhagwandas v. Girdharlal & Com
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or telex machines are direct between the parties and hence instantaneous. In respect of
the communication by post or telegram, a third party is involved. Communications by
phonc or telex would fall under the first para i.c. as if the parties make oral offer znd
acceptance. Communications by post or telegram would fall under the latler paras of the
section. If an acceptance on phone is drowned by noise of a flying aircraft or is spoken
into a telephone after the line has gone dead or is so indistinct that the pro!)oser does not

hear it, or the telex machine has gone out of order, there is no contract.”” The acceplor:

should ensure that the acceptance should be audible, hcard and understood by the
offeror™® the reason being that the acceptance should be absolute and unconditional
which in its turn requires that it should not be based on any mistake or misrepresentation.

Mode of acceptance.—Sce Scc. 8.

Revocation arriving before acceptance—One point remains unseliled in England.
It has never been decided whether a letter of acceptance having been despatched by post,
a telegram revoking the acceptance and arriving before the letter is operative or not. In
India, however, such a revocation is made valid by the express terms of secs. 4 and 5 of
the Act. Simultancous arrival of lctter of acceptance and lcucr revocation of acceptance
cancels one another There would be no binding contract.” 7

Statutory consents.—The validity of conscnts required by special statutory provi-
sions and revocations lhcrcof is governed by the terms of the statutes, and not by this
or the following section.’

Revocation  of 5. A proposal may be revoked at any time before

Proposulsandaceed - the communication of its acceptance is complete as

against the proposer, but not afterwards _
An acceptance may be revoked at any time before the communication
of the acceptance is complete as against the acceptor, but not afterwards.

H lu.ﬂmnons

A proposes, by a leiter sent hy post, to sell his house to B.

B accepts the proposals by a letter sent by post.

A may revoke his proposal at any time before or at the moment when B posts his
fetier of acceptance, but not aflicrwards..

B may revoke his acceptance at any time before or at the moment when the lctler
communicating it rcaches A, but not aftcrwards.

Revocation of offers.—It is implicd in this section that the proposer of a contract
cannot bind himsell (unless by a distinct contract made for a distinct consideration) to
keep his offer open ' for any definite time and that any words of promise (o that effect can
opcrate only for the benefit of the proposer and as a warning that an acceptance after the
specificd time will 'be 100 lae (s. 6, sub-s. 2). Such is undoubtedly the rule of the
Common Law. The rcason is that an undertaking (o keep the offer open for a certain time
is a promisc without considcration, and such a promis¢ is uncnforceable. A gives an under-
taking to B to guarantee, for 12 months, the payment of M’s bills, which may be discoun-
ted by B at A's request. This is not a binding promise, but a standing proposal which

pany, AJ.R. 1966 S.C. at 550, Puara 14. 38 Lingo Ravji Kulkarniv. Secretary of State
3 Countess of Dunmore v. Alexander, (1830) (1928) 30 Bom. L.R. 570.
9 5.190.
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becomes a promise or series of promises as and when B discounts bills on the faith of
it. A may revoke it at any time subject to his obligations as 10 any bills already discoun-
ted. **The promise’’—or rather offer—*‘to repay for twelve months creates no additional
liability on the guarantor, but, on the contrary, fixes a limit in time beyond which his liak-

ility cannot extend”.” Z offers to take A’s house on certain terms, an answer to be

given within six weeks. A within that time writes Z a letter purporting to accept, but in
fact conlammg a malerial variation of the terms (sce s. 7, sub-s. 1, below); Z then with-
draws his offer; A writes again, still within the six weeks, correcting the error in his first
letter and accepting the terms originally proposed by Z. No contract is formed between
Z and A, since A’s first acceptancc was insufficient, and the propesal was no longer open
at the date of the second.” A stattory power to make rules for the conduct of depart-
mental business, will, however, justify a local Government in prescribing among the con-
ditions of tcnders for public works, that a tender shall not be withdrawn before
acceptance or refusal.”’ If, however, there is no statutory power to make such rules, the
ordinary law applics and the bidder can withdraw his offer before it is accepted.*

An offer 1o purchase sharcs was withdrawn by a letter posted on 26th October and
it reached the acceptor (addressee) on the next day at 8-30 a.m.: The acceptor actually
posted the letier of acceptance of the offer afier.8-30 a.m.; the offer was duly revoked.”

Sale by Auction, etc—The liberty of revoking an olfer belore acceptance is well
shown in the casc of a sale by auction. Here, the owner of each lot put up for sale makes
the auctioncer his agent (o invite offers for it and * ‘every bidding is nothing more than
an offcr on one side, which is not binding on either side till it is assented to.”“ Hence
a bidder may withdraw his bid at any moment before the fall of the hammer *®

The English rule that a bld may be -withdrawn at any time bcfore the fall of the
hammer is followed in India.*

A bid in an auction sale held by a court of law in exccution of a decree can be with-
drawn before it is accepted by the court by an order confirming the sale.”

In two Madras cases, it has been held that where a bid has, to the knowledge of the
bidder, been conditionally accepted, the agreement is complete once the condition has
been fullilled, and no communication to the offeror of the absolute acceptance is neces-
sary. In Chittibobu Adenna v. Garimalla Jaggarayadu,” a bench decision, D, a bidder
for a picce of land, was notificd of X's acceptance of his bid ‘subjcct to the approval and
orders of the special agent V', V did approve, and a document embodying his approval
was drawn up, but was not communicated to D, and the land was sold by X (o P, P sought
1o eject D, relying on s, 4, but the Court held for D, on the ground that the contract was
complete on the fulfilment of the condition subsequent. The decision was followed in
Rajanagram Village Co-operative Society v. Veerasami There, the property was

3% Offord v. Davies (1862) 12 C. B.N.S. 748.
Sce Stevensen v. McLean (1820) 5 Q.B.D.
346, 351.

40 Routledge v. Grant (1828) 4 Bing. 653, 29
R.R. 672.

81 Secretary of State v. Bhaskar Krishnaji

(1925) 49 Bom. 759.

42 Somasundaram Pillai v. Provincial Gov-
ern 1ent of Madras (1947) Mad. 837 ("47)
A.M. 366.

% In Re: London and Northern Bank (1900) 1

Ch. 220.

4 Mackenzie v. Chamroo Singh (1889) 16
Cal. 702.

45 Payne v. Cave (1789) 3 T.R. 148 = 100
E.R. 502.

* Agra Bank v. Hamlin (1890) 14 Mad. 235,

# Raja of Bobbili v. A. Suryanarayana Rao,
(1919) 42 Mad. 776.

4 ALR. 1916 Mad. 55.

4 A.LR. 1951 Mad. 322.
s
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knocked down to P, the highest bidder at an auction, ‘subjcct to the approval of the C.D.
bank’. The bank passed a resolution: accepting the bid, but rescinded it before it was com-
municated to P. The Court nevertheless gave specific performance in favour of P, on the
ground that communication of acceptance: twice, was not necded, once when the condi-
tional acceptance was given and again when the condition was fulfilled.*

"t is submitted that these two cases were wrongly decided. In the 1916 bench deci-
sier, the Court misunderstood the nature of a condition subsequent. A condition subse-
quent predicates a pre-existing obligation, which is 1o terminate upon the occurrence of
some event. It is a resolutive condition, as distinct {rom a suspensive condition or con-
dition precedent, which prevents the existence of any obligation until the condition is sat-
isfied. Yet the court clearly decided that there was no binding agreement at any rate until
V, the special agent, approved. In other words, their Lordships held that the condition was
a condition precedent, for had the condition been a condition subscquent, there would 7
have becn a binding contract the moment D's bid was accepted, liable 1o be defeated by
Vs failure to approve. Appropriate wording 1o impose a condition subscequent would
have been (o the effect that the bid was accepted, but if V should not approve the contract
was to be at an end. ; :

It is submitted that in both the cases there was a condition precedent, and that the
bidder could have retracted his offer before the final acceptance by V and the C. D. bank
respectively, as in Somasundaram v. Provincial Government of Madras.” S. Rao, J., in
the Rajanagram Case sceks 10 escape from this conclusion by drawing a distinction,
which he purports to find in the Somasundaram Case, between a provisional and a con-
ditional acceplance. An acceptance, in his opinion, is provisional where the offerec has
no authority to accept the bid: he is a mere conduit-pipe like the Sub-Collector in the Som-
asundaram Case. In the meantime, the offcror can withdraw his bid, But where the offe-
ree has full power to accept the offer, yet gives only a qualificd acceptance, aithough the
offeree is not finally bound, the offcror cannot withdraw. This reasoning is, with respect,
erroneous. An acceptance is either absolute or conditional. There is no halfway house
between the two. If an acceptance is conditional, the offeror can withdraw at any moment
until absolute acceptance has taken place. Authority, if it be nceded, is supplied by the
English case of HHussey v. Iorne-Payne.** There V offcred land to P, and P accepted
‘subject to the title being approved by my solicitors’. V later refused to go on, and the
Court of Appeal held that the acceptance was conditional and there was no binding con-
tract: V could withdraw at any time until P’s solicitors had approved the title. According
to the reasoning of S. Rao, J., this would be a case of conditional rather than provisional
acceplance, as clearly P was no “‘conduit-pipe’, but the prospective owner of the property,.
with full power to accept V's offer if he chose, S. Rao, J., would hold that V cannot with-
draw, contrary 10 the decision of the Court of Appeal

50 (1947) Mad. 837, AILR. 1947 Mad. 366. that such words import a condition, the
See also Union of india v. Narain Singh, other, based on the view of Lord Cairns in
ALR. 1953 Punj. 274. the same case in the House of Lords, that

51 (1878) 8 Ch. D. 670. This case is discussed the words do nol imporl a condition at all,
at length (infra), and the law as (o the effect In this edition, the Court of Appeal view
of an agreement ‘subject 1o the approval of is preferred, but even if Lord Caims is
the purchaser’s solicitor’ is considered. right, this does not destroy the vaive of the
There are 1wo }ines of decisions, one based Court of Appeal decision as an authority

on the Court of Appeal in this case, holding contrary w the view of S Rao, 1., in {1947)
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Standing offers.—A wriling whereby A agrees to supply coal to 2 at certain prices
and up (0 a staled quantity, or in any quantity which may be required for a period of
twelve months, is not a contract unless B binds himsclf to take some certain quantity, but
a mere continuing offer which may be accepied by B, from time 1o time by ordering
goods upon the terms of the offer. In such a case, each order given by B is an acceptance
of the offer; and A can withdraw the offer, or, to use the phrascology of the Act, revoke
the proposal, at any time before its acceptance by an order from B.> The same principle
was affirmed by the Judicial Commitice on an appecal from the Province of Qucbec,
where French-Canadian law is in force. A printer covenanted 0 exceute for the Govern-
ment of the Province, during a term of eight years, the printing and binding of certain
public documents on certain terms expressed in a schedule. In the course of the same year
the Lieutcnant-Governor cancelled the agreement. The printer sucd the Crown by pctition
of right, and it was ultimately held, reversing the judgment below, that he had np ground
of action.”” The Supreme Court has laid down the same principles.™ _

Advertisements of rewards and other so-called "gencral offers” have also raised ques-
tions whether particular acts were proposals capable of becoming promises by acceptance
or merely the invitation of proposals. This will be more convenicnlly dealt with under -
sec. 8. :

Indian Oaths Act.—I[ A offers 0 be bound by a special oath taken by B, and B
accepts the offer, A cannot resile from the agreement. Having regard, however, 10 the pro-

visions of the Indian Oaths Act, B may be allowed by the Court 1o resile from the agree-
55
ment.

6. A proposal is revoked—

Revocation how (1) by the communication of notice of revocation by the
male: proposer to the other party;

(2) by the lapse of the time prescribed in such proposal for its accep-
tance, or, if no time is so prescribed, by the lapse of a reasonable
time, without communication of the acceptance;

(3) by the failure of the acceptor to fulfil a condition precedent to
acceptance; or

(4) by the death or insanity of the proposer, if the fact of his death or

insanity comes to the knowledge of the acceptor before accep-
tance.

Notice of revocation.—Here sub-sce. (1) appears to make it a condition of revoca-
tion being effcctual that it shall be communicated by the proposer or by his authority.
Lapse of time for Acceptance.—It is implicd in this sub-section that a proposcr is
not bound 1o keep his proposal open indefinitely. This rule is based on the principle that

Mad. 837. 10 Lah. 493.

52 The Bengal Coal Co. v. fHomee Wadia & 3 Union of India v. Maddala Thathiah:
Co. (1899) 24 Bom. 97; Joravia Mell (1964) 3 S.C.R. 774 (786): (1966) A.S.C.
Champalal v. Jeygopaldas Ghanshamdas 1724.

(1922) 43 Mad. L.J. 132, 45 Mad. 799. 55 Mahadeo Prasad v. Srjug Prasad (*52) A.

53 R. Demers (1900) A.C. 103, 108. Followed Par. 208.

in Secretary of State v. Madho Ram (1928)
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an undertaking to keep open an offer indefinitely would be a promisé without a consid-
eration and hence such a promise would be unenforceable (vide sec. 25). On the point of

am accepiance after the expiration of a reasonablé time being too late, there is one direci
English authority, where it was held that a person who applled for shares in a company
in June was not bound by an allot,mem made in November This case was followed
by the Bombay” and Nagpur® High Courts. :

Condition precedent to Acceptance.—A condition precedent is_a condition which
prevents any obligation to come into existence until the condition is satisfied. Conditions
such as payment of deposit or earnest moncy or filling in a certain form or executing a
certain document or time limit within which o communicate acceptance are often laid
down by offcrors and failure to satisfy any such conditions may make a proposal lapse.

It may also happen that the other party may do something obviously inconsistent
with performing some or one of the things requested. This amounts to a tacit refusal, and
accordingly the proposal is at an end, and the parties can form a contract only by starting
afresh. If the fact amounts to a refusal, there is no manifest reason for calling it a failure
to fulfil a condition precedent.

Death or insanity of proposer.—The provision madc by sub-sec. (4) is quite clear,
In a Madras case of an auction sale held by the court, the bid was subject to its sanction
or acceptance by the Court but before the court could accept it, the bidder died and it was
held that on the death of the bidder his bid stood revoked.” Thc position in the English
law regarding the death and insanity of the party is different.”

Revocation distinct from refusal.—The rejection of a proposal by the person to
whom it is made is wholly distinct from revocation, and is not within this section. A
counter-offer proposing different terms has the same effcct as a merely negative refusal;
it is no lcss a rejection of the original offer, and a party who, having made it, changes
his mind, cannot treat the first offer as stiil open.®

Acceplance

7. In order to convert a proposal into a promise, the
must be absolute. "

acceptance must —

(1) be absolute and unqualified; -

(2) be expressed in some usual and reasonable manner, unless the
proposal prescribed the manner in which it is to be accepted. If the
proposal prescribes a manner.in which it is to be accepted, and the
acceptance is not made in such manner, the proposer may, within
a reasonable time after the acceptance is communicated to him,
insist that his proposal shall be accepted in the prescribed manner,
and not otherwise; but if he fails to do so, he accep[s the accep-
tance.” :

56 Ramsgate Vicioria Hotel Co. v. Moniefiore
(1866) LR 1 Ex. 109.

57 Indian Co-operative Navigation and Trad-
ing Co. Ltd. v. Padamsey Premji (1934) 36
Bom. L.R. 32, 150 1.C. 645 (’34) A.B. 97.

58 Ramlal Sao v. Malak {1939) 183 1.C. 748
(’39) A. N. 225.

39 Raja of Bobbili v. A. Suryanarayana Rao

(1919) 42 Mad. 776.

60 Sece Anson, Law of Contract (23rd Ed.) Pp.
55, 210; Cheshire & Fifoot, Law of Con-
tract (9th Ed.) Pp. 56, 428.

61 Fiyde v. Wrench (1840) 3 Beav. 334; not
otherwise in India. Nihal Chand v. Amar
Nath (1926) 8 Lah. L.J. 434.

62 "'These sections (7, 8 and 9) must be read
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. Certainty of Acceptance.—The rule in the first sub-section is based o the prin-
ciple that unless the parties have consensus ad idem i.e. are of one mind, there cannot be
an agrecment between them.” The rule is in jtself obviously necessary, for words of
acceptance which do not correspond to the proposal actually made are not really an accep-
tance of anything and thercfore, can amount 1o nothing more than a new proposal, or, as
itis frequently called, a counter offer.” Where an offer to purchase a house with a conz?
dition that possession shall be given on a particular day was accepted varying the date
for possession® or an offer 1o sell ‘good’ barely was accepted with the hope that ‘fine’
barley would be delivered® or an offer 1o buy a property was accepted upon a condition
that the buyer signed an agrecment which contained special terms as o payment of
deposit, making out title, completion date, the agrecment having been returned unsigned
by the buyer® or an offer to scll rice was accepted with an endorsement on the sold and
bought note that yellow or wet grain will not be accepted.® it_has heen held that the
acceplance was no( absolute and unqualified and that the variations were counter propo-
sals. Where an acceptance of a proposal for insurance was accepted in all its terms subject
to the condition that there shall be no assurance till the first premium was paid the said
condition was held to be in the nature of a counter proposal.”

A composite offer, each part whercof is dependant upon the other, if accepted in part
only, the acceptance would not be absolutc and unqualificd.”

Where a lessee who was offered a rencwed lease on condition of paying the upsct
price and annual rent within a specificd time, did not pay the amounts and approached
the higher authorities, there is no absolute acceptance.”

Sometimes additional words that sccm at first sight to make the acceptance condi-
tional are no more than the expression of what the law implics, as where in England an
offer 10 sell land is accepicd “subject to the title being approved by our solicilors.” The
rcasonable meaning of this appears (o be not 1o make a certain or uncertain solicitor’s
opinion final, but only to claim the purchaser’s common right of investigating the title
with professional assistance and refusing to complete if the title proves bad,” Again,
the offer of a new contract, may be annexcd to an absolute acceptance so that there is
a concluded contract whether the new offer is accepted or not.” But an acceptance on
condition, coupled with an admission that the condition has been satisficd, may be in
effect unconditional.” However, immaterial additions or phrases in the acceptance
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without reference to the English law on the Bom. 200.

subject. Ashworth J., Gaddar Mal. v. Tata
Industrial Bank (1927) 49 AlL 674, 677.

© Deep Chandra v. Sajjad Ali Khan (1951)
A. All 93 (108).

% Haji Mahomed v. E. Spinner (1900) 24
Bom. 510.

& Routledge v. Grant (1828) 130 E.R. 920: 4
Bing. 633.

& Hutchinson v. Bowker (1839) 151 E.R. 227.

87 Jones v. Daniel (1894) 2 Ch. 332.

% Ah Shain v. Moothia Chetty, 2 Bom. L.R.
556 (P.C.): 27 L.A. 30.

& Sir Mohamed Yusuf v. S, of S. for india, 22
Bom. L.#.. 872: 45 Bom. 8: A. (1921}

70 General Assurance Society v. L1C. India
(1964) 5S.C.R.125: A.LR.(1964) S.C. 892.

™ Badrilal v. Indore Municipality, (1973) 2
S.C.C. 388: (1973) A.S.C. 508.

72 [lussey v. lorne Payne (1879) 4 App. Ca.
311, 322, per Lord Cairns [followed,
Treacher & Co. v. Mahomedally (1911) 35
Bom. 110].

T Sir Mahomed Yusuf v. Secretary of Stove
(1920) 45 Bom. 8.

™ Roberts v. Security Co. (1897) 1 QB. 111,
C.A. sce The Equitable Fire and Accident

"Office v. The Ching Wo lorg (1907)
A.C. 96, 101.
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letter may be ignored if they do not impair reasonablencss of contract as a whole.”
Anncxing collateral terms along with an absolute acceptance may be said (o convert an
absolute. acceptance into a conditional or qualified one.” A seller, who accepted a
works order from. the purchaser and who consigned part of the goods and who sent a
letter to purchaser, stating that if prices increascd, the purchaser shall be fiable to pay the
ncregged pri'{:c,-demandcd«incr'cascd price in respect of the two consignments. already -
supplied,’it was held that the acceptance of the works order was absoluie, the said letter
did not make the absolute acceptance into a conditional one.” There is a distinction
hetween a clause whichiis meaningless and a clause which js yet to be agreed upon. The
former does not affect. certainty but the latter would affect certainty of a contract.™
A provisional acceptance of a bid at an auction sale would not be an absolute

acceplance.”™ Where a contract was concluded but subscquenty fresh negotiations were
started with regard o stamp duty on.the transfer deed and the said negotiations did not
fructify, it was held that the concluded contract was not arfccpcdi?g : ;

Modes of Acceptance.—This sub-section in the f irst instance . throws the burden .
upon the ogrqr, Or promisor to prescribe a mode of acceplance. If he does not prescribe
any specific method, the acceptor has to follow usual and reasonable mode. The offeror
cannot impose upon the acceplor the:penalty (hat in the cvent of his.silence, he would -
be decmed 1o have accepted the proposal. ™ '

Acceptance in a prescribed manner.—Although there can be no contract without
a complete acceplance of the proposal, it is not universally true that complete acceplance
of the proposal makes a binding contract; for onc may agree o all the terms of a proposal,
and yet decline to be bound until a formal agreement is signed,” or some other act is

donc. There may be an express reservation. in such words as these: ““This agreement is

- made subject (o the preparation and exccution of a formal contract.®® Where there is
. no precise clause of reservation, but the acceplance is not obviously unqualified, it
hecomes a question of construction whether the partics intended that the terms: agreed on
should mercly be put into form_,"’ or whether they should be subject o a new agrece-

™ Nicolene Lid. v. Simmonds (1953) 2 Felthouse, v, Bindley: (1862) 11. CB.NS.
W.LR. 717: (1953) 1 Q.B. 543: (1953) 1 869. 2 it
All ER. 822: Clive v. Beaumont, 1 De G 81 Jawaharlal v. Union of India, A.f._R.'f
& S..39; : (1962) S5.C. 378.

76 Jainarain v. Surajmull (1949) F.C.R. 379: 82 Hatzfeld-Wildenburg v. Alexander (1912)
A. (1949) FC. 211; Namayya v. Union of 1 Ch. 284; Rossdale v. Denny (!92{) £ Ch.
India, A. (1958) A.P. 533. : : 57 CA.; Namayya v. Union of India,

" R..N. Ganekar v. Mis. Hlindustan Wires . AJIR. (1958) A.P. 533; Financings Lid. v.
Led; (1974) 1 S.C.C. 309 = AIR. (1974) Stimson (1962) 1 W.LR. 1184, -

-8:€2303. < 8 llarichand Mancharam v. Govind Laxman

"8 Raghunandhan v. State of Ilyderabad Gokhale (1922) 50 LA. 25, 47, Bom. 357
ALR. (1963) AP. 110; Raja of Bobbili v. Currimbhoy & Co. Lid. v. L. A. Creet. .
A.. Suryanarayana Rao,. 42 Mad. 776; (1930) 60 T.A. 297, 60 Cai, 9810, ("33
llaridwar ?mgh v. Begum. Sumbai, (1972) AP.C. 29; Subimalchandra v. Radhanath
3 S.C.R. 629 = (1973) 3 S.C.C. 889, State (1933) 60 Cal. 1357, 149 1.C. 999, (’34)-
of Orissa v. Harinarayan Jaiswal, (1972) A.C. 235; Shankarlal v. New Mofussil Co.
A. SC. 1816 e, Lid. (1946) 73 T.A. 91, 48 Bom. LR. 456, -

" Jainarain v. Surajmull, A. (1949) F.C. T 224 1C, 598 (’46) AP.C, 97; Jawaharlal -
211: (1949) EC.R. 399, : v. Union of India, AIR. (1962) S.C. .

% Haji Mahomed v. E. Spinner, 24 Bom. 510; VB s e ;

4
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ment, the terms of which are not expressed in detail, and this must be determined by exam-
ination of the whole of the continuous correspondence or negotiation. It will not do 1o
pick out this or that portion which, if it stood alone, might be sufficient evidence of a
contract.*

" Where, however, there is no such stipulation express or implicd, the mere circum-
stance that the parties intended to put the agreement into writing or in a formal i instrument -
will not prevent the agreement from being enforced, assummg, of course, that an agree-

ment otherwise complcte and enforceable is proved.”® Where, however, the formalities
are not of the parties’ selection, so that nothing turns upon the intention of the parties,
no inference against a concluded agreement can be drawn from the non-completion of
these formajitics % The offeror cannot prescribe that thé,ﬂfp_:cc’s silence shall be taken
as acceptance.” .

In applying the rule of acceptance in a prescribed manner, ﬂne Court must decide
what object the offcror had in view. An expression "reply by letter sent by retum of post”
may have been used with a view 1o get a quick reply and hence acceplance by telegram
may do.”® If, however, the offeror expressly dislikes telegrams, an acceptance by tele-
gram may not suffice. The question would be whclhcr the prcscnbcd mod:: is mandatory,
or dlrcctory

Therefore, if the proposer chooses to require that goods shall be dclwcrcd at a par-
ticular place, he is not bound to accept delivery tendered at any other place It is not
for the acceptor 1o say that some other mode of acceptance which is not according to the
terms of the proposal will do as well.

Usual and reasonable manner.—This expression includes what must have been

~ within the contemplation of the partics according o the ordinary practice followed in a
particular trade or business or place. This may cover a case of acceptance "by beginning
to perform™®' or by opening a letter of credit or by actual forbearance or by payment of
earnest money or deposit, as the case may be. A personal message through the acceplor’s
agent was dcemed to be under this expression, the promisor having not prescribed any
mode. '

In L1.C. of India v. Rajavasireddy” the Supreme Court of India obscrved as fol-
lows :— :

“Contract of insurance will be concluded only when a party to whom an offcr has

8 Hussey v. [lorne-Payne (1879) 4 App. Cas.
311; Aryodaya S. & W. Co. v. Javalprasad
(1903) 5 Bom. L.R. 509.

85 Whymper v. Buckle (1879) 3 All. 469
citing Brogden v. Meiropolitan Railway
Co. (1887) 2 App. Ca. 666.

8¢ Thota Venkatachellasami v. Krishnaswamy
(1874) 8 MH.C. 1.

of any demand or offer generally authori-
ses Lhe post as a proper mode of conveying
the answer, but a gencral authority to pay a
sum due by remittance through the post
will not authorise the unusual practice of
enclosing considerable sums of coin or
negotiable notes in a post letter; Mitchell
Henry v. Norwich Union Insurance Society

87 Felthouse v. Bindley, (1862) 11 C.B. N.S.
869. .

88 Law of Contract, by Treitel (2nd. edn.).

89 Yates Building Co. Ltd. v. Pulleyn & Sons
Lid., The Times, February 27, 1975.

% Eligson v. flenshaw (1819) Sup. Ct. U.S. 4
Wheaton, 225. A communication by post

(1918) 2 K.B. 67 C.A.

91 Principles of Contract, by Pollock, 13th ed.
p. 19.

92 Surendra Nath v. Kedar Nath, AILR.
(1936) Cal. 97. .

93 ALLR. 1984 S.C. 1014.
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been made accepts; it unconditionally and communicates his acceplance to the person
* making the offer: Though in certain human relationships, silence to a proposal might
convey acceptance but in the case of insurance proposal, silence does not denote consent
and contract arises when the person to whom offer is made says or does something Lo sig-
nify his acceptance. Mere dclay in giving an answer cannot be construcd as acceptance
as prima facie, acceptance must be communicated to the offeror. Similarly, the mere
receipt and retention of premium until after the death of the applicant or the mere pre-

paration of the policy document is not acceptance.”

8. Performance of the conditions of a proposal, of the acceptance of

Accepnce by  any consideration for a reciprocal promise which may
performing  condi- . . - : : .
Gonis, or Frcsiving be offered with a proposal, is an acceptance of the pro

consideration. posal.

~Scope and object.—The objcct of this section is complimentary 10 the preceding
section. If a proposer has not prescribed a mode, an acceptor has to adopt some usual and
reasonable mode. This scction prescribes ohe of such methods in the form of an implied
acceplance. This section recognises a distinction between acceptance of an offer which
asks for a promise and an offer which asks for an act on condition of the offer becoring
a promise.*

Acceptance by performance.—The tcrms of this section are very wide. In the
absence of illustrations, their intended scope is not very clear, "Perlormance of the con-
ditions of a proposal” seems to be nothing clse than doing the act requested by the pro-
poser as the consideration for the promise offercd by him, as when a tradesman sends

- goods on receiving an order from a customer, The only previous definition of acceptance
in the Act is that a proposal is said o accepted when the person to whom it is made "sig-
nifics his assent thereto” [s. 2(b)). This has to be read with the provisions as o com-
munication in secs. 4 and 7. The present scction appears, in its first branch, to recognise
the fact that in the cases in which the offeror invites acceptance by the doing of an act,
"it is sometimes impossible for the offeree 1o express his acceptance otherwise than by -
performance of his part of the contract." Where a promisor stated that he had pur-
chasced a particular immovable property for the promisec and although it was kept in his
name ‘for the present’, it would be transferred (o the name of the promisee after the dcath
of the promisor, and the promisee accordingly went to reside with the promisor in the said
property, it was held that the promisce had accepted the offer by going to, and residing
in, the property with the promisor i.e., by compliance with the promisor’s stipulations and
terms.”® The most obvious example is where a reward is publicly offered to any person,’
or to the first person, who will recover a lost object, procure certain evidence, or the like.
Here, the party claiming the reward has not to prove anything more than that he per- -
formed the conditions on which the reward waﬂfg_@dﬁﬂgh_cgndiﬁnns‘_mmmay
not include communication by him 1o the proposcr. In the simple case of a reward pro-
posed for something in which the proposer has an obvious interest, there is not likely to

%4 State of Bihar v. Bengal Chemical and 95 Anson, Law of Contract, p. 25, 17th cd.
Pharmaceutical Works Lid. (1954) A. Pat %6 Venkatayyamma v, Appa Rao, 43, 1.A.138.
14 718); Hindusthan Co-operative Insur- See Errington v, Errington (1952)-1 K.B.
auce Society v. Shyam Sunder, AIlR. 290. ,

.-232)y Cal. 691. ;
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be any other question than what the terms were, and whether they have been satisfied by
the claimant. There is some authority for construing the terms liberally in favour of a
finder” In England an open letter of credit authorizing the addressee to draw on the
issuer to a special extent and requesting "parties negotiating bills under it to endorse par-
ticulars,”” has been held 1o amount to a general invitation or request (o advance money
on the faith of such bills being acccepted, and to constitute a contract with anyone so
advancing money while the credit remained open.”

The nature of acceptance required in such cases was considered by the English
Court of Appeal in' Carlill v. Carbolic Smoke Ball Co.”® The defendant company, being
the proprietor of the ‘‘carbolic smoke ball,”” a device for treating the nostrils and air pas-
sages with a kind of carbolic acid snuff, issued an advertisement offcring £100 reward.
1o any person who should contract influcnza (or similar ailments as mentioned) after
having used the ball as directed. It was also stated that £1,000 was deposited with a
named bank, “‘showing our sincerity in the matter.”” The plaintiff bought one of the
smoke balls by retail, did use it as directed, and caught influenza while she was still using
it. Hawkins, J.' held in a considered Judgment that she was entitled to recover £100 as
on a contract by the company. The Court of Appeal confirmed that judgment.

It was objected in this case that the plaintiff had not communicated her acceptance
of the offer to the defendant company. But Bowen, L.J., said that notification of accep-
tance is required for the benefit of the person who makes the offer, and that he may dis-
pense with notice 10 himself. When the proposal is made in consideration of some act to
be done, dispensation of notice may be inferred from the nature and circumstances of the
proposal.” In another case the information given by the plaintiff passed through his
fellow policemen as his agents 1o forward it 1o the proper officer, Penn.’ The informa-
“tion ultimaicly reached Penn at the time when the plaintilf knew of the offer of reward
for the information and hence the plaintiff was held 1o be cntitled to the reward.”

‘Acceptance in Ignorance of offer.—Does an act done by a person in igriorance '0_£
the proposal amount to *‘performance of the condition of the proposal’” within the mean-
ing of this section? According to the High Court of Allahabad it does not. The plaintiff
in that case was in the defendant’s scrvice as a munib. The defendant’s nephew
absconded, and the plaintiff volunteered his services to search for the missing boy. In his
absence the defendant issued handbills of! fering a reward of Rs. 501 to anyone who might
find out the boy. The plaintiff traced him and claimed the reward. The plaintiff did not
know of the handbills when he found out the boy. Held that the plaintiff was not entitled
to the reward.’ In an Australian case one Clarke who kncw of the offer of a reward

97 Olfer of reward to any one racing a lost

2 il Co. .B. .
boy and bringing him home held 1o be Smoke Ball Co.(1892) 2.0, 434

eamed by finding and prompt notification
(facts insufficicnuly stated): Har Bhajan
Lal v. Har Charan Lal (1925) 23 All. L.J.
655. .

98 Re Agra and Masterman's Bank, Exparte
Asiatic Banking Corporation ( 1867) LR. 2
Ch. 391 =

% (1893) 1 QB. 256.

! The facts were not dispuied. See the report
in the Court below, Carlill v. Carbolic

% Compare in the case of a contract of guar-
antee Mclver v. Richardson (1813) 1 M, &
S. 557 (communication necessary) with
Ranga Ram Thakar Das v. Raghbir Singh
(1928) 113 I1.C. 780 (*28) A.L. 938 (com-
munication not necessary).

* Gibson v. Proctor (1891) 55 J.P. 616. (64.
LT. 594 not a full and accurate report).

* Lalman Shukla v. Gauri Dutt (1913) 11
All. L.J. 489.
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gave theinformation to clear himself of the suspicion of the charge against himself and
without any thought of claiming the reward. The claim for reward made by Clarke failed
because he did not give the information in exchange of the offer.’ ;

Acceptance by receiving consideration.—The second branch of the section as 10
““acceptance of any consideration,”’ e(c. is rather obscure. It is generally sound principle,
no doubt, that what is offered on conditions must be taken s it is offered. The use of the
word “‘reciprocal” is.curious, for it hardly fits the most obvious class of cases, as where
goods are sent on approval, and the receiver keeps. them with the intention of buying
them. Here the seller need not and commonly does not offer any promise, and there is
therefore no question of a reciprocal promise as defined in the Act [s. 2(f)]. The section
has been applied to the case of a bank’s customer receiving notice, which he did not
answer, of an -increase in the rate of interest on overdrafts, and afterwards oblaining a
further advance; held that he accepied a consideration offered by the bank within the
terms of this section.’® . ; A

9. In so far as the proposal or acceptance of any promise is made in

Promises, ex- words, the promise is said to be express. In so far as such

press and implied. . 51 h0sal or acceptance is made otherwise than in words,
the promise is said to be implied. '

Express and tacit promises—This section assumes that both proposals and accep-
texces may take place by words or without express words. The words may be spoken or
written between the partics. An implied promise, in the sense of the Act, is a real promise,
though not conveyed in words. An implicd promise is therefore to be inferred from cer-
tain facts such as a course of dealings bctween the partics. In other words where there
is an express contract in existence, there is no question of an implied contract. An implied
promise must be distinguished from the promises frequently said in English books to be
implied by law, which were fictions required by the old system of pleading to bring ~ases
of “‘relations resembling those created by contract’ or quasi contracts (ss. 68-72, below)
within the recognized forms of action and sometimes to give the plainuff the choice of
a better form of action, ' ! b i)

Implied contracts and express oncs are both equally binding upon the parties. The
difference between them is confined to the manner of proving them, :

A tacit promise may be implied from a continuing course of conduct as well as from
particular acts. Thus an agrecment beiween partners 1o vary the terms of the partnership
-contract may "either be expressed or be implied from a uniform course of dealing.”’
Again, when a customer of a bank has not objected 10 a charge of compound interest in
accordance with the usual course of business, there is an implied promise.” Where par-
ties have acied on the terms of an informal document which has passed between them,
but has never been exccuicd as a-wrilten agreement or expressly assented 1o by both, it
is a question of fact whether their conduct establishes an implied agreement to be bound

S R. v. Clarke, 40 C.L.R. 227 (241). _ monthly rests); Hulas Kunwar v. Allahabad

¢ Gaddar Mal v. Tata Industrial Bank (1927) Bank (*58) A.C. 644 (Where the ‘customer
49 All. 674, ‘ . operated upon an overdraft account after the

" Haridas Ranchordas v. Mercantile Bank  rate of interest had been increased); Hiralal
of India (1920) LR. 47 LA. 17; ILR. v. Lachmi Prasad, 31 Bom. L.R. 905 (P.C.) _

44 Bom. 474 (compound interest” with . {with annual resis).
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by those terms.® Questions may arise whether all the terms of another document are
incorporated in a contract, when the contract refers to that document., The terms of a de-

ument can be incorporated by reference, when they are not inconsistent with the express
terms of the incorporating document, and are not repugnant to the transacuon which that
document represents.”

Where a contract is partly oral and partly in writing, it is ncessary to consider the
whole of the negotiations for the purpose of determining whether the parties have truly
agreed on all the material poiris.'

Place of Contract.—Having regard to the provnslons of sec. 4, a question arises as
to where a contract can be said to take place. Determination of lhlS question in its turn
helps in deciding jurisdiction of courts.

A comract is said to take place at the place where the communication of acceptance
is received."" Where a proposal emanated at one place was sent to a promisee at another
place, the proposal is made where it is received.”” Where a proposal was made at Mid-
napore but was received and accepted at P, it was held that the contract took place at
P."* The Madras High Court has held that where a contract is entered into by correspon-
- dence, the c0ntmct is made at the time, and at the place where, the letter of acceptance
is posted.”

Conflict of Law. —Inc:dcnls of a contract are governed by the law of the State

where the contract is made." This applies to conflict of laws of different provinces or
States.”

8 Brogden v. Metropolitan Railway Co. pany, ALR. 1966, S.C. 543
(1877) 2 App. Ca. 666. 12 Premchand Roychand v. Moti Lal, 52 Bom.
% Dwarkadas & Co. v. Daluram, AI1R. 1951 LR. 643, “a,
Cal. 10, 19, 13 Sitaram Marwari v. Thomson (1905) 32
10 Scamell v. Ouston (1941) A.C. 251. Cal. 884.
1 Firm Kanhaiyalal v. Dineshchandra, 14 Kanisetti Subbiah v. Katha Venkatas-
ALR. (1959) M.P. 34; Entores Ltd. v. wany, 27 Mad. 355,

Miles Far East Corp. (1955) 2 Q.B. 327 15 Shankar v. Maneklai, 42 Bom. L.R. 873.
(332); Bhagwandas v. Girdharlal & Com-

CA-3



Chapt{er II

“OF C'ONTRACTS VOIDABLE CONTRACTS AND VOID
AGREEMENTS

10. All agreements are contracts if they are made by the free consent

What -~ agree- Of parties competent to contract, for a lawful considera-

T e ConEReR . tongand with a lawfu'l Ob_]CCt and- are not hereby
expressly declared to be void.

Nothing herein contained shall affect any law in force in India, and
not hereby expressly repealed, by which any contract is required to be
made in writing or in the presence of witnesses, or any law relating to the

registratmn of documents.

annrceable Contract.—We have seen in section 2(h) that this Act makes a distinc-
tion between an agreement and a contract. The test is ‘enforceable by law’. ;

This section adds further qualifications about the contracts. The said qualifications
are as under:— .

(1) Free consent of the contracting parties (vide sections 13 to 22);
{2) Competency to contract {vide section 11);

(3) For a lawful consideration (vide section 23);

(4) Not declared void (vide sections 20, 26, 27, 28, 29, 30 and 56);

(5) In ‘writing if so required by law [e.g. Art. 299 (1) of Constitution of India; sec.
17 of Indian Registration Act; Municipal Acts, Companies Act].

Written contracts.—Where the contract has been reduced to writing the deed must
be construed and given effect to as it stands, even if the result be thal the document is
found to embody a bargain intended by neither of the parties to it." There is no princi-
ple of construction which permits a document contrary to its actual wording to be read
as though it followed a proposed precedent unless between the parties it has been recti-
fied or at least is such as would be rectificd by the Court.” But if a party (o an agree-
ment embodied in a document is told that any stipulation in the agreement would not be
enforced, he cannot be held to have assented to it. The document does not amount o real
agreement between the parties and the other party cannot sue on it

As to contracts required to be in writing—Sece sec. 25, sub-secs. 1 and 3, and scc.

"28, Exception 2 of the Indian Contract Act 1872. See also Indian Companies Act I of
1956, sec. 15, as to memorandum of association, sec. 30 as 16 articles of association, and

| Sunitabala’ Debi: v. Manindra Chandra APC. 78.

(1930) 52 Cal. LJ. 435. - . 3 Tyagam_;a v. Vedathanni (1936) 63 LA.

2 Adaikappa v, Thomas Cook & Son, Lid. 126 : 59 Mad. 446: ('36) A.P.C. 70.
(1923) 64 M.L.J. 184, 142 1.C. 660 ('33) ) '
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sec. 46 as to contract by companies. In this connection may also be noted the provisions
of the Transfer of Property Act which require a writing in the case of a sale (s. 54), of
a mortgage (s. 59), lease (s. 107) and gift (s. 123), and the provisions of the Indian Trusts
Act which require a trust to be created in writing (s. 5); but these are not cases of contraz:
in the prope: sense of the word. Acknowledgments 1o save the law of limitation are
required to be in writing by sec. 18 of the Limitation Act, XXXVI of 1963. Submissions
under the Arbitration Act 10 of 1940 are similarly required to be in writing. Validity of
a contract under seal depends upon the form and manner of its execution.

Variance between print and writing.—Print and other mechanical equivalents of
handwriting are generally in the same position with regard to rules of evidence and con-
struction. But where a contract is partly printed in a common form and partly written, the
words aclded in writing are entitled, as Lord Ellenborough said in a judgment repeatedly
approved,® if there should be any reasonable doubt upon the sense and meaning of the
whole, to have a greater effect atiributed to them than to the printed words; inasmuch as
the written words are the immediate language and words selected by the parties them-
selves for the expression of their meaning, and the printed words are gencral formula
adapted equally to their case and that of all other contracting parties upon similar occa-
sions. But the print is not to be discarded altogether, and the Court should discover the
real contract of the parties from the printed as well as from the written words.?

As to the law relating to Registration.—Scction 17 of the Indian Registration Act
XVI of 1908 specifies documents which are required to be registered; and sec. 49 of the
same Act provides that no document required by sec. 17 1o be registered shall effect any

immovable property, unless it has been registered in accordance with the provisions of
that Act.

11. Every person is competent to contract who is of the age of

Who are compe- majority according to the law to which he is subject, and

gl who is of sound mind, and is not disqualified from con-
tracting by any law to which he is subject.

Competency to Contract.—This section deals with personal capacity in three dis-
tinct branches: (a) disqualification by infancy; (b) disqualification by insanity; (c) other
special disqualifications prescribed by law,

“To Contract.”’—That is, to bind himself by promise.

Infancy.—As 10 infancy, the terms of the Act as compared with ths Common Law,
were long a source of grave difficulty. By the Common Law, an infant’s contract is gen-
erally not void but voidable at his option; if it appears to the Court to be for his benefit,
it may be binding, and especially if the contract is for necessaries. The literal construction
of the present scction requires being of the age of majority according to one’s personal
law as a necessary element of contractual capacity. Since the Act as a whole purports to
consolidate the English law of contracts, with only such alteration as local circumstances
require, the Indian High Courts endeavoured 1o avoid a construction involving so wide
a departure from the law to which they had been accustomed; but the Judicial Committee
in 1903 declared that the literal construction is correct, and suggested that it was intended

* wobertson v. French (1803) 4 East 130: bux (1917) 19 Bom. L.R. §45.

approved in H.L. Glynan v. Margetson 5 Paul Beier v. Chotalal Javerdas (1906) 30
(1893) A.C. 351-357; Noorbhai v. Alla- Bom. 1.
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to give effect to the rule of Hindu law on the subject’ In this connection, the Privy
Council in the leading case of Mohori Bibee v. Dharamdas Ghosh'observed as under:

*“The construction which they have put upon the Indian Contrdct Act seems to be
in accordance with the old Hindu laws as declared in laws of Manu and Colebrok’s
Digest Book 11, Chapter 4, Section 2 Article 3, verses 53, 57 although' there are no doubt
* decisions of some weight that before the Indian Contract Act, infant’s contract was void-

able only in accordance: with English law as ‘it then stood.”” =~ -

Age of majority.—This"is now regulated by the Indian Majority Act IX OF 1875.
Section 3 of the Act declares ‘that every person domiciled in India shall be deemed to
have attained his majority when he shall have completed his age of eighteen years, and
not befare. In the case, however, of a minor of whose person or property or both a guar-
- dian has been appointed by a Court, or of whose property the superintendence is assumed
' by a Court of Wards, before the minor has attained the age of eighteen years, the Act pro-
 vides that the age of majority shall be deemed to have been attained on the minor com-

pleting his age of twenty-one years.

“Law to which he is subject.”—The age of majority as well as the disqualification
from contracting is to be determined by the law 1o which the contracting pafty is subject.
The general principle is that the capacity of a person to enter into a contract is decided
by the law of his domicile, and not the law governing the substance of the contract, but
the later trend of authority is not to recognise the law of domicile as having an exclusive
prerogative in all cases. There is a body of English opinion favouring the fex loci con-
tractus, the place where the contract is made, in the case of ordinary mercantile contracts,
while in the case of contracts relating (o land the lex situs, the place where the land is
sitnated.® Thus in Kashiba v. Shripa’ a Hindu widow above the age of sixteen and
under the age eighteen years, whose hushand had his domicile in British India, exccuted
a bond in Kolhapur (outside British India), where she was then residing. The question
arose whether her liability on the bond was to be govemned by the law of Kolhapur (lex
loci contractus), or by the law of British India (law of her domicile). According to the
law obtaining in Kolhapur, she would have been liable on the bond, as the age of majority
according 1o that law is sixteen years, and the bond was exccuted by her after she com-
pleted her sixteenth year. According (o the law in British India, namely, the Contract Act,
she was not liable, as the contract was made when she was under the age of eighteen
years, and was not ratified by her after she attained her majority. It was held that her
capacity to contract was regulated by the Contract Act, being the law of her domicile, and
that under the Act she was not liable on the bond. It has been held by the Madras High
Court'® that in ordinary mercantile contracts the age of majority is to be determined by

the lex loci comrd’qg{r.\ Thus where a person aged 18 domiciled in British India endorsed

" ® Mohori Bibee v. Dhurmodas Ghose (1903) v. Nunez (1927) 1 K.B, 669; In re Auziani
" 30 Cal. 539; L.R. 30 LA. 114: followed in © (1930) 1 Ch. 407. Regarding mercantile
‘Mir Sarwarjan v. Fakharuddin Mahomed contracts see Male v. Roberts (1790) 3 Esq.
« (1912) 39 Cal. 232; Ma Hnit v. Hashim 163. . by g%
(1920) 22 Bom. L.R. 531 (P.C) 9 (1894) 19 Bom. 697. Sce als3 2cailkhand
7 (1903).30 Cal. at 549-550. - - and. Kumaun Bank, Ltd. v. Row (1885) 7
# See Dicey: Conflict, of laws, Tth ed; pp. All. 490.
740-745 Cooper v.-Cooper (1883) 13 App. WT. N. S. Firm v. Muhammad Hussain
Cas at 105, 108; Bank of Africa v. Cohen (1933) 65 M.L.J. 458, 146 1.C. 608, (*33)

© - (1909) 2 Th. 129; Republic of Gautemala AM. 756.
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certain negotiable instruments in Ceylon, by the laws of which he was a minor, he was
held not to be liable as endorsee. i

Minor’s agreement.—If the first branch of the rule laid down in the section be con-
verted into a negative proposition, it rcads thus: No person is competent to contract who
is not of the age of majority according to the law to which he is subject; in other words,
a minor is no! compelent 10 contract. This, proposition is capable of two constructions:
either that 2 minor is absolutely incompetent Lo contract, in which case his agreement is
void, or that he is incompetent to contrat only in the sense that he is not liable on the con-
tract though the other party is, in which case there is a voidable contract. If the agreement
is void, the minor can neither sue:nor be sued upon it, and the, contract is not capable of
ratification in any manner:’ if it is:voidable, he can sue upon it, though he cannot be
sued by the other party; and the contract can be ratified by the minor on his, attaining
majority. The former current of Indian decisions was that, as under the English law, a
minor’s contract is only voidable at his option. But in 1903, the Judicial Committee ruled
that “‘the Act makes it essential that all contracting parties should be competent (o con-
tract,”” and especially provides that a person who by reason of infancy is incompetent to
contract cannot make a contract within the meaning of the Act. It was accordingly held
that a mortgage made by a minor is void, and a moneylender who has advanced money
to a minor on the security of the mortgage is not entitled to repayment of the money under
secs. 64 and 65 on a decree being made declaring the mortgage invalid.? This decision
leaves no doubt that a mortgage by a minor being void, no decree can be passed on the
mortgage either against the mortgagor personally or against the mortgaged property.

The main reason for holding a minor’s agreement void is that where an agreement
by a minor involves a promise on his part or his promise is a necessary part of the agree-
ment, it is void because a minor is incapable of giving a promise imposing a legal obli-
gation upon himself.”” But in the Patna High Court case a minor mortgagee had paid
consideration ofthe mortgage at the time of the execution of mortgage deed. He was entit-
led to sue on his mortgage as the consideration f urnished by the minor was not a promise
but had actually done something and so such a contract would be a valid contract. On this
reasoning the High Court of Patna distinguished the Mohori Bibee Case.

Agreement on behalf of minor.—Where a minor who gives value, without pro-
mising any further performance or promise on his part, to a person competent to contract,
is entitled to sue him."

Contracts of betrothal of minors by their parents and guardians have been upheld on
the ground of the custom of the community.” But until marriage takes place, the agree-
ment remains nudum pactum.'® .

Contracts on behalf of minors in respect of their property have been upheld provided
it is competent for the guardian or the manager of the estate 1o do so and the transaction

1 Suraj Narain v. Sukhu Ahir (1928) 51 All
164; cf. Bindeshri Bakhsh Singh v. Chan-
dika Prasad (1926) 49 All. 137.

12 Mohori Bibee v. Dhurmodas Ghose (1903)
30 Cal. 539: 30 1.A. 114.

13 Satyadeva Narayana v. Tirbeni Prasad
(1936) A. Pat 153 (mortage in favour of a
minor and 1ot against a minor).

14 Bhola Ram v. Bhagat Ram (1926) 8 Lah.

LJ. 539; Satyadeva Narayana v. Tirbeni
Prasad (1936) A. Pat. 153.

15 Rose Fernandes v. Joseph Gonsalves, 26
Bom. L.R. 1035: 48 Tom: 673; Khimji
Kuverji v. "alji Karamsi, 43 Bom. L.R. 35:
(1941) Bom. 211: A.LR. (1941) Bom. 129;
Daniel v. Mariamma (1951) A. Mad. 466.

16 Janak Prasad v. Gopi Krishna (1947) 4.
Pat. 132.
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is for a legal necessity” or for his benefit."® In the aforesaid two cases it was held that
thezs being no necessity nor benefit, the guardian was not competent to contract.” A
family settiement entered into by an elder brother acting as a de facto guardian of the
minor, although continued for a long time, was held void qua the minor and the parties
sul juris as well even though it was for the benefit of the minor, the partics were governed
by Mohamedan law.”® In Raj Rani v. Prem Adib? a film producer entered into an
agreement with a minor girl to act in a film, and the same agreement was entered into
by the father of the minor on her behalf with the producer. On a breach of the agreement,
the minor sued the producer through her father as next friend. Desai, J., held that the
agreement with the father was void, secing that the consideration moving from the father
was the minor’s promise to act, and as the minor could not in law promise, there was no
consideration. On the ‘other hand, had the consideration moved from the father in the
shape of an undertaking by him that his daughter should act, the father could have sued,
but could recover only the damages ke had suffcred.

Fraudulent Representation.—The Privy Council while holding in Mohori Bibee's
case that a minor’s contract is void referred to the Court’s discretion under secs. 38 and
41 of the Specific Relief Act, 1 of 1877% to award compensation. Their Lordships held
that the Calcutta High Court had correctly exercised their discretion in refusing compen-
sation as the money had been advanced with full knowledge of the infancy of the bor-
rower. It was further held that the equitable principle to restore will not apply in case of
contracts which are void ab initio,” This pronouncement has been held to justify the
award of compensation when the cancellation of an instrument has been adjudged at the
instance of a minor.* If a mortgage® or a sale® of his property by a minor is set aside
the Court may award compensation if satistied that the minor had made a fraudulent rep-
resentation as 1o his age. His liability to restore is based purely and simply on his fraud.

It is well established in English law that an infant cannot be made liable for what
was in truth a breach of contract by framing the action ex delicio. *“You cannot convert
a contract into a-tort (o cnable you to sue an infant” In R. Leslie, Lid. v. Sheili® the
Court of Appezl held that where an infant obtains a loan by falsely representing his age,
he cannot be made to pay the amount of the loan as damages for fraud, nor can he be

compelled in equity 1o repay the money. “‘Restitution stopped “where repayment

1329

began,

The principle of that decision was applied by the Judicial Committee 1o a

case from the Straits Settlements where the loan was secured by a morigage of the

7 Gopalkrishna v. Tukaram (1956) A. Bom.
566. Gujoba v. Nilkanth, 59 Bom L.R.
1123: (1958) A. Bom 202; Suryaprakasam
v. Gangaraju, ALR. (1956) AP.33; C. I.
T. v. Shah Mokandas, A1R. (1966) S.C.
15: (1965) 2 S.C.J. 314.

8 Gujoba v. Nilkanth, supra; Lachuram v.
Moadharam Nath (1962) A. Ass. 41; Great
American Insurance Co. v. Madanlal 37
Bom. L.R. 461. :

9 Gopalkrishna v. Tukaram, supra; Lachu-
ram v. Madhuram, supra.

2 Mohd. Amin v. Vakil Akmad (1952) S.C.R.
113: ALR. (1952) S.C. 358.

2l Raj Rani v. Prem Adib (1949) 51 Bom.

L.R. 255, ALLR. 1949 Bom. 215. o

22 Coriesponding o secs. 29 and 33 of the
Specific Relief Act, XLVIT =7 1963,

B Mohori Bibee v. Dhurmodas 30 LA. 114
(126): 30 Cal. 539, 549.

2 See Dattaram v. Vinayak (1903) 28 Bom,
181, at p. 190.

* Kamta Prasad v. Sheo Gopal Lal (1904) 26
All. 342; Vaikuntarama v. Authimoolam
(1915) 38 Mad. 1071.

% Muhammad Said v. Bishambhar Nath
(1923) 45 All. 644.

2 Jennings v. Rundall (1799) 8 T.R. 335.

% (1914) 3 K.B. 607.

%9 (1914) 3 K.B. 607 a1 618 per Lord Sumner.
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minor’s property.” The Lahore High Court has, however, held that as the contract is
wiped out the status quo ante should be restored and that the Court has jurisdiction to
adjust the equities between the parties and to order a fraudulent minor to restore the ben-
efit he has received” or 10 make compensation for it** In some cases™ the Courts have
taken the view that in such a case the frauvdulent minor cannot be ordered to make com-
pensaticn. It is submitted, however, that the latter view is incorrect. In India the Court
derives its power from a statutory enactment which is expressed in the widest terms, and
the word used is ‘‘compensation’’, not ‘‘restitution’’.

Estoppel.—There were many conflicting decisions as to whether a minor was
estopped by a false representation as to his age. The question is now settled by the case
of Sadig Ali Khan v. Jai Kishore™ where the Privy Council observed that a deed exe-
cuted by a minor is a nullity and incapable of founding a plea of estoppel. The principle
underlying the decision is that there can be no estoppel against a statute. The Bombay
High Courl has followed the Prwy Council ruling and reversed its former course of
decisions.” In a Calcutta case® the Court said: “‘It is unnecessary to consider whether
a minor can be estopped in any case, but we think that the law of estoppel must be read
subject to other laws, such as the Indian Contract Act, and that a minor cannot be made
liable upon a contract by means of an estoppel under sec. 115 of the Indian Evidence Act,
when some other law (the Contract Act} expressly provides that he cannot be made liable
in respect of the contract.”” A minor who procures a loan by falscly representing that he
is of full age is nol estopped from pleading his minority in a suit upon a promissory note
passed by him.”

Mortgages and sales in favour of minors.—A person incompetent to contract may
yet accepl a benefit and be a translerce and so although a sdle or raortgage of his property
by a minor is void, a duly executed transfer by way of sale® or mortgage™ in favour of
a minor who has paid the consideration money is not void, and it is enforceable by him
or any other person on his behalf. A minor, therefore, in whose favour a deed of sale is

30 Mahomed Syedol Ariffin v. Yesh Qoi Gark ("28) AP.C. 152; Khan Gul v. Lakha Singh
(1916) 43 1.A. 256, pp. 263-64; 21 C.W.N. (1928) 9 Lah. 701.

257. See Radha Shiam ~v. Behari Lal 35 Gadigeppa v. Balangowda (1931) 55 Bom
(1918) 40 All. 558, 559-560, 741 : 33 Bom. L.R. 1313.

31 Mohori Bibee v. Dhurmodas Ghose, 30 3% Golam Abdin v. Hem Chandra (1916)'20

1.A. 114: 30 Cal. 539; Khan Gul v. Lakha C.W.N. 418.
Singh, 9 Lah. 701; Limbaji v. Rahi, 27 37 Kanhaya Lal v. Girdheri La[(1912) 9 AlL
Bom L.R. 621: 49 Bom. 576: Manmatha LJ. 103; Vaikuntarama v. Authimoolam
Kumar v. Exchange Loan Co. Ltd., AIR. (1915) 38 Mad. 1071; Manmatha Kumar v.
(1936) Cal. 567. o Exchange Loan Co. Lid., ALR (1936) Cal.

32 Khan Gui v. Lakha Singh (1928) 9 Lah. 567.

701 (721-22); Mo Maung U v. Ma Bla On 3% Munni Koer v. Madan Gopal (1916) 38
(1939) 185 1.C. 733 (*39) A R. 399; Harim- All. 62; Munia v. Perumal (1914) 37 Mad.
ohan v. Dulu Miya (1935) 61 Cal. 390; Bholanath ~v. Balbhadra, AIR.
1075, 155 *.C. 1017, ('35) A.C. 198. (1964) All. 527.

3 Ajudhiya Prasad v. Chandan Lal (1937) ¥ Raghava Chariar v. Srinivasa (1917) 40
All. 860, 170 LC. 934, ('37) A.A. 610 Mad. 308 (F.B.); Madhab Koeri v. Baikun-
(F.B.) Tikki Lal v. Komalchand (1940) tha Karmaker (1919) 4 Pat,. L.J. 682; Zafar
Nag. 632, (’40) AN. 327. Ahsan v. Zubaida Khalun (1929) 27 AllL

34 (1928) 30 Bom L.R. 1346, 109, I.C. 387, L1 1114,
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gxecutec s competent 1o sue for possession of the property conveyed thereby.* And it
has been held by a Full Bench of the Madras High Court that a mortgage executed in

favour of a minor who has advanced the m

any other person on his behalf*

origage money is enforceable by him or by

The Allahabad High Court held that where a minor executed an agreement of pur-
chase of immovable property, the transaction was void and it could not be enforced either
by the minor or against the minor as there is lacking mutuality.*

Minor—Partnershin.—A partnership agreement admitting a minor as a full-
fledged partner would be invalid.” However, a minor may be admitted to the benefits
of a partnership by his guardian provided it is supported by necessity or benefit.*

Minor—Insurance—A contract of insurance by a de facto guardian of a minor in
respect of the minor’s goods being for the benefit of the minor would be valid and the

minor would be entitled to sue thereon.®
Minor—Surety bond.—A bond passed b
the minor but it can be enforced against the

Yy @ minor and surety will be void vis-g-vis
surcty.*

Minor—Joint documents.—Documents jointly exccuted by a minor and an adult
major person would be void vis-a-vis the minor but they could be enforced against the
major person who has Jointly executed the same provided there is a joint promise to pay

by such a major person,”

Ratification.—As a minor’s agreement is void there can be no question of its being
ratified.* In a Madras case® a Person gave a promissory note in satisfaction of one cxe.
cuted by him when a minor for moncy then borrowed. The Court held that the obligee
could not enforce it as it was void for want of consideration.

Where a minor entered into a partncrshi
nine years afier he obtained majority, it wa

p and carried on the partnership business for
S held that he had ratificd the partnership®

It is submiticd that the question of ratification was beside the point as the ‘suit was in

respect of dealings between Persons sui juris.

‘Payment of debt incurred during minority.—It is permissible at law for a person
after attaining majority to elect to pay the debt incurred by him during his mingrity,

the mortgage entered into during his minority he cannot subscquently bring a suit for the
refund of that amount because a contract entered into by a minor is void and not unlaw-

ful ™!

40 38 All 62, supra,; 37 Mad. 390. supra.

* Raghava Chariar v. Srinivasa (1917) 40
Mad. 308; Hari Mohan v. Mohini Mohan
(1918) 22 C.WN. 130, '

42 Bholanath v. Balbhadra Prasad. AlR.
(1964) All. 527, ;

3 CIT. Bombay v. Dwarkadas Khetan &
Toa ALR. (1961) S.C. 680.

4 CUIT. v. Shah Mohandas Sadhuram, AI1R.
(1966) S.C. 15: (19¢€5) 2 5.C.J. 314.

5 Great American Insurance Co. v. Madan-
lal, 59 Bom. 656: 37 Bom. L.R. 461; Vijay-
kumar v. New Zealand Insirance Co., 56

Bom. L.R. 341: AIR. (1954) Bom. 347.
46 Kashiba v. Shripat (1894) 19 Bom. 697.
4 Jamna Bai v. Vasanta Rao (1916) 39 Mad.

409 (P.C): 43 1LA. 99. Sain Das v, Ram

Chand (1923) 4 Lah. 334: (1924) A L. 146:

85I1.C.701. ..

48 Indian Cotton Co. v. Raghunath, 33 Bom.

LR. 111,

49 Arumugan. v. Duraisinga (1914) 37 Maq.

38.

30 Maganlal v. Ramaniai, 45 Bom. L.R. 761.
5" Anant Rai v, Phagwan Rai (1939) A.LJ.
935, 187 1.C. 4, ("40) A.A. 12
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Specific Performance.-—A minor’s agreement being void cannot be specifically
enfo.ced.* But a contract may e entered into on behalf of a minor by his guardian or
by a manager of his estate. In that case if the contract is within the competence of the
guardian or manager and’ for the benefit of the minor it may be specifically enforced by
or against the minor. But if either of these two conditions is wanting the contract cannot
be specifically enforced at all.” Thus it has been held that a contract entered into by a
certificated guardian of a minor with the sanction of the Court for the sale of property
belonging to the minor, the contract being for the minor’s benefit, may be enforced by
either party to the contract.™ But a guardian of a minor has no power o bind the minor
by a contract for the purchase of immovable property, and the minor therefore, is not entit-
led o specific performance of the contract: so held by the Judicial Commitlee in Mir Sar-
warjan V. Fakharuddin Mohamed.” Nor can the guardian of a minor enter into a valid
contract of service on her behalf = ' < :

Where, however, a sale deed was exccuted in favour of A and his minor brother (A
‘acting as guardian of the minor brother) and they had also agreed to reconvey the prop-
erty on the happening of cerlain events, it was held decrecing speciflic performance of the
agreement 1o reconvey that {he minor could not be heard 1o say that he would take benefit
under the sale deed and repudiate the contract of reconveyance on ground of want of
muLualily.ST :

Necessaries.—Scction 68 provides for liability in respect of nccessaries supplied to
person incapable of entering into a contract. A minor is a person incapable of contracting
within the meaning of that section,” and, therefore, the provisions of that section apply
1o his case. It will be observed that the minor’s property is liable for nccessaries, and no
personal liability is incurred by him.> Scction 70 cannot be rcad so as (o create any per-
sonal liability in such a casc. Under English Jaw the liability is not on the express pro-
mise, if any there be; the obligation is quasi ex contractu 10 pay a rcasonable price for
nccessary goods supplied. Necessarics must be things which the minor actually needs;
whether any article amounts 10 a necessary Or not as contemplated by this section is a
mixed question of law and fact.® Necessarics include articles required to maintain a par-
ticular person in the state, degree and station in lifc in which he is.® It must be deter-
mined with reference to the fortune and circumstances of a particular infant.”® Thercfore

~it is not enough that they be of a kind which a person of his condition may reasonably
want for ordinary usc; they will not be necessaries il he is already sufficicntly supplied
with things of that kind, and it is immatcrial whether the other party knows this or
‘nol.” Wedding presents for a minor bride® and a house for a minor to reside and con-

32 See note no 42. 56 Raj Rani v. Prem Adib (1949) 51 Bom.
53 Subramanyam v. Subba Rao (1948) 75 LLA. L.R. 256 ("49) A.B. 215.

115, (1949) Mad. 141, ALR. 1948, P.C. s7 Sitarama Rao v. Venkatarama, AlR.

95; Etwaria v. Chandra Nath (1906) 10 (1956) Mad. 261.

C.W.N. 763; Babu Ram v. Said-un-Nissa s8 Watkins v. Dhunnoo Baboo (1881) 7 Cal

(1913) 35 AllL 499; Gopalkrishna v. Tuka- 140, 143. ;

ram, AJLR. (1956) Bom. 566. 59 Mohori Bibee v. Dhurmodas Ghose, 20
54 35 All. 499, supra; ‘analunnessa v. Janaki 1.A. ‘114 (124): 30 Cal. 539.

Nath (1918) 22. Z3¥.N. 477, 60 Johiistone v. Marks (1887) 19 Q.B.D. 509,
55(1912) 39 Csl: 232; 39 1AL, Gopalk- followed in Jagon Ram v. Mahadeo

rishnav. Tukaram, A1R.(1956) Bom. 566. Prasad (1909) 36 Cal. 768 (778, 779).
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tinue his studies® have been held 10 be necessaries. Objects of mere luxury cannot be
necessaries nor can objects which, though of real use, are excessively costly. The fact that
buttors are a normal part of many usual kinds of clothing, for example, will not make
pearl or diamond buttons necessaries. See notes 10 sec. 68, below. ;

““Of sound mind.”’—See sec. 12 for the definition -of soundness of mind, By Eng-
lisk law a lunatic’s contract is not void, but voidable at his option, and this only if the
othe: party had notice of his insanity at the timie of making the contract.” But, after the
decision that this section makes a minor’s agreement wholly void, it is clear that a person
of unsound mind must in India be held absolutely incompetent to contract. And it has in
fact been so held® A mortgage in favour of a lunatic has been held to be valid.®

Persons otherwise “‘disqualified from contracting.”’—The capacity of a woman
lo contract is not affected by her marriage either under the Hindu or Mahomedan law.
A Hindu female is not, on account of her sex, absolutcly disqualified from entering inu_)
a contract; and marriage, whatever other effect it may have, does not take away or destroy
any capacity possessed by her in that respect. It is not necessary to the validity of the con-
tract that her husband should have consented to it. When she enters into a contract with
the consent or authority of her husband, she acts as his agent, and binds him by her act;
and she may bird him by her contract, in certain circumstances,® even without his
authority, the law empowering her on the ground of necessity to pledge her husband’s
credit. Otherwise a marricd woman cannot bind her husband without his authority, but
she is then liable on the contract 1o the cxient of her stridhanam (scparate property).”’
In the same way a married Mahomedan woman is not by reason of her marriage disqual-
ified from entering into a contract,

Turning next 1o persons of other denominations, there are two Indian enactmer:ts
that create the separate property of married womnen, and implicdly confer upon them, as
an incident of such property, the capacity to contract in respect thercof. The one is the
Indian Succession Act XXXIX of 1925, sec. 20 and the other, the Married Women’s Prop-
erty Act I of 1874, Neither of them applics to any marriage one or both of the parties
to which professed, at the time of the marriage, the Hinduy, Mahomedan, Buddhist, Sikh,
or Jain religion.** Section 20 of the Succession Act provides that no person shall by mar-

marriages the Act applied became absolute owners of all property vested in, or acquired
by, them, and their husbands did not by their marriage acquire any interest in such prop-

¢! Kunwarlal v. Surajmal, AIR. (1963) M.P. 8 Sheoratan v. Kali Charan, 79 I.C. 955
58. (Oudh). .

52 The classical English authority is Ryder v. % e.g. pressing necessity: Pusi v. Mahadeo
Wombwell (1868) L.R. 4 Ex. 32. Prasad (1880) 3 All. 122, at p. 124,

% Imge-ial Loan Co. v. Stone (1892) 1 Q.B.  Per Cur. in Nathubhai v. Javher (1876) 1
599, C.A., confirming previous authorities, * Bom. 121.

% Machairian v. Usman 'Beari (1907 17 58 Sce Act I of 1874, 5. 2 and Act XXXIX of

Mad. I..J. 78; Amina Bibi v, Sayidi Yusuf, 1925, s. 20.
44 All, 748 {Lease void). ‘ % See the Preamble to Act 11 of 1874,
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any literary, artistic, or scientific skill, should be deemed o be her separate property
(s. 4). The Act also provides that a married woman may sue and may be sued in her own

“name in respecl of her separale property (s. 7), and that a person entering into a contract
with her with reference to such property may sue her, and to the extent of her separate
property recover against her, as if she were unmarricd (s. 8).

By the usage and etiqueite of his profession a barrister is debarred from suing for
his fees. But a barrister enrolled as an advocate of the Allahabad High Court who can
both plead and act and combincs the function of a b‘amstcr and solicitor can make a valid
contract for his fees which he can enforce by suit”’

A contract cntered into by-a statulory corporation is required to be within Lhr= objects
of the company; if it is outside its objects, it would be ulira vires and void.”" A com-
pany incorporated to make clothes could not manufacture veneers. ”- Such ultra vzres'
contracts being void cannot be enforced by, any more than against, the company
These principles are looked upon with disfavour, see European Commumt}r Act 1972,
and Corporate Bodies Contract Act, 1960: :

Contracts with Government are required to comply with (,erhun formalities, if such
formalities are not complied with, such conr.racr_s would be void.”* The same principle
applies to contracis with mummpdhues

The disability of alien enemies (o sue in our Couns without licence is a matter of
general public policy not coming under.this, head.

g ‘person is said to be of sound mind for the purpose of reaking a
contract if, at the time when he makes it, he is capable of
undf:rstandm':r it and of formmg a rational judgment as 0
its effect upon his interests.™

A person who is usually of unsound mind, but occasionally of sound
mind, may make a contract when he is of sound mind.”

A'person who is usually of sourid mind, but occasionally of unsound
mind, may not make a contract when he is of unsound mind.

What is a sound
mind for the purpo-
ses of coniracting.

fllustrations -

(a) A patient in a lunatic asylum, who is at intervals of sound mind, may contract
_ during. those ‘intervals.

{(b) A sane.man, who is dclirious from fevcr or who 1S SO drunk that he cannot under-
stand the terms of a contract or form a rational judgment as to its effect on his interests,
cannot contract whilst such delirium or, drunkenness lasts.

70 Nihal Chand v. Dilawar (1933) 55 AlL
570, 143 1.C. 727 ("33) A.A. 417; Gauba v.
"J. Vasica 57 Bom. LR. 941; (1956) A.

* Bom. 34.

"N Ashbury Rly. Carriage & Iron Co. v. Riche
(1875), L.R. 5 H.L. 653.

72 In re. Joa Beauforte Ltd. (1953) Ch. 131.

73 Bell Houses Lid. v. City Wall Properties
Lid. (1965) 3 W.L.R. 1065.

74 Art. 299 (1) Constitution of India; Bhikhraj

- ~v. Union of India (1962) 2, S.C.R. 880:
AILR. (1962) S.C. 113; Karamshi v. Srate
of Bombay, ALR. (1964) S.C. 1714,

75 Ramaswamy v. Municipal Council of Tan-
Jore, (1906) 29 Mad. 360.

76 As lo evidence of unsound mind see Ram
Sunder Saha v. Raj Kumar Sen (1928) 55
Cal: 285.

77 See illustration in Jai Narain v. Mahabir
Prasad (1926} 2 Luck. 226.
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Burden of proof.—The presence or absence of the capacity mentioned in this sec-
tion at the time of making the contract is in all cases a question of fact. Where a person
is usually of sound mind the burden of proving that he was of unsound mind at the time
of execution of a document lies on him who challenges the validity of the contract.”
Where a person is usually of unsound mind, the biirden of proving that at the time he was
of sound mizd lies on the person who affirms it. In cases, however, of drunkenness or
delirium from fever or other causes, the onus lics on the party who sets up that disability
to prove that it existed at the time of the contract.

Contract in lucid interval.—The second paragraph of the section provides that a
person who is usoally of unsound mind, but occasionally of sound mind, may make a con-
tract when he is of sound mind. Thus, even a paticnt in a lunatic asylum may contract
during lucid intervals [see illustration (a)).

13. Two or more persons are said to consent when they agree upon

e the same thing in the same sense.
efined.

Apparent and real consent.—If the section is 1o cover all kinds of contracts, the
word *‘thing’” must obviously be taken as widely as possible. We must understand by
“‘the same thing”” the whole contents of the agreement, whether it consists, wholly, or in
part, of delivery of maicrial objects, or payment, or other executed acts or promises.”

Generally parties who have conciirred in purporting to express a comamon intention
by certain words cannot be heard to deny that what they did intend was the reasonable
effect of those words; and that effcct must be determined, if necessary, by the Court
according 1o the settled rules of interpretation. Whoever becomes a party to a writlcn con-
Lract “‘agrecs 10 be bound, in case of dispute, by the interpretation which a Court of law
may put upon the language of the instrument.”” whatever meaning he may attach to it in
his own mind,* unless it is proved that the mind of the person signing did not accom-
pany his signature®

Ambiguity.—An apparcnt agreement can be avoided by showing that some term
(such as a name applying equally to two diffcrent ships} is ambiguous, and there has been
a misunderstanding without fault on either side. Such cases, however, are extremely rare.
It usually. turns out that there is no real ambi guity, for either (1) the terms have an ascer-
tained sense by which the parties arc bound whatever they may profess to have thought,
or (2) the proposal was never accepted according 1o its.terms, as when a broker emplcyed
to sell goods delivered to the intending purchaser and the. intending seller sold noics
describing goods of Jifferent qualities.® ““The contract,”’. said the Court, *‘must be on
the one side to sell, and on the other side (o accept, one-and the same thing.”” No-such
contract being shown on the face of the transaction, there was no need 1o say, and the
Court did not say, anything about mistake. Similarly, if the addressce of a cipher or code
message conveying a proposal misreads the proposal not unreasonably, and accepts it

78 Tilok Chand v. Mahandu ('33) AL, 458. Debi v. Manindra Chandra (1930) 52 Cal.
7 Central National Bank v. United [ndustrial L.J..435 P.C.
Bank (1954) S.C.R. 391: AIR. (1954) ° 81 Chimanram v. Diwanchand, 56 Bom. 181
S.C. 181. _  (190); Banku Bzhari v. Krishto, 30 Cal.
8 Per Lord Watson, Stewart v, Kennedy 433 (438).

(1890) 15 App. Ca. 108, 123; Sunitabcla 82 Thornton v. Kempster (1814) 5 Tavnt, 787
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according to his own understanding, he cannot be held bound to the contract which the
proposer intendes. If the terms are really ambiguous, there is nothing in such a casc
which either party can enforce.” '

Fundamental error.—In certain classes of cases there may be all the usuz: external
evidence of consent, but the apparent consent may have been given ufnder a mistake,
which the party is not precluded from showing, and which is so complete as (o prevent
the formation of any real agreement *‘upon the same thing’'. Such fundamental error may "
relate (o the nature of the transaction, o the person dealt with, or 1o the subject-matier
of the agreement.

As to the nature of the transaction—A man who has put his name to an instru-
ment of one kind understanding it to be an instrument of a wholly different kind may be
entitled, not only Lo set it aside against the other party on the ground of any fraud or mis-
representation which caused his error, but to treat it as an absolute nullity, under which
no right can be acquired against him by anyone. In one case the defendant had purported
to endorse a bill of exchange which, he was told, was signing as a guarantee. The plaintiff
was a subsequent holder for value, and thercfore the fact that the defendant’s signature
was obtained by fraud would not have protected him in this action. But the Court held
that his signature, not being intended as an endorsement of a bill of exchange, or as a sig-
nature to any negotiable instrument at all, was wholly inoperative, as much so as if the
signature had been writlen on a blank picce of paper first, and a bill or note wrilten on
the other side afierwards.™

If an executing party is told that the document will not be enforced, the document

docs not represent the real agreement and hence the partics did not agree o the same
thing.* Where a person is illiterate or blind or ignorant of the language of the docu-
ment, such a document would not bind the signatory by rcason of his signature thereto
unless he was ne.g]i‘s;a;:nLac Where such a document was rcad over but it is different
from the one pretended to be read over, the signature would be of no torce as there is
an error as o the nature of the transaction.”™ -
' Consent and estoppel.—The Indian Courts have followed English authority in hold-
ing that, in normal circumstances, a man is not allowed to deny that he consented to that
which he has in fact done, or cnabled to be done with his apparent authority. Thus when
a person entrusts 1o his own man of busincss a blank paper duly stamped as a bond and
signed and sealed by himself in order that the instrument may be drawn up and money
raised upon it for his benefit, if the instrument is afterwards duly drawn up and money
obtained upon it from persons who have no reason to doubt the good faith of the trans-
action, it is p:esumed that the bond was drawn in accordance with the obligor’s wishcs
and instructions.”

Error as to the person of the other party.—There can be no real formation of an
agreement by proposal and acceptance unless a proposal is accepted by the person, or one
of a class or number of persons, 10 whom it is made. Similarly, the acceptance must be

8 Falck v, Williams (1900) A.C. 176. 86 Dagdu v. Bhana, 28 Bom. 420; Chiman-
84 Foster v. Mackinnon (1869) LR. 4 C.P. ram v. Diwanchand, 56 Bom. 181 (189-
704; Qrienial Bank Corporation v. John 90); Banku Behari v. Krishto Gobindo, 30
Fleming 3 Bom. 242 (267); Paial Bala Cal. 433 (438).
Debi v. Santimoy, ALR. (1956), Cal. 575. 87 Wahidunnessa v. Surgadass (1879) 5 Cal.
85 Tyagaraja Mudaliar v. Vedathanni, 63 T.A. 39.

126: AIR. (1936) P.C. 70.
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directed to the proposer, or at least the acceptor must have so acted as to entitle the pro-
poser 1o treat the acceptance as meant for him. The acceptance of an offer not directed
to the acceptor may occur by accident, as where a man’s successor in business receivz:,
an order addressed 1o his predecessor by a customer who does not know of the change,
and executes it without explaining the facts. Here no contract is formed.” But the buyer
would be bound, as on a new contract if alter notice he treated the sale as subsisiing.BD
Acceptance intended for a person other than the person actually making the offer might
possibly happen by accident, but in the reported cases it has been the result of {randulent
personation. The proposer has obtained credit, in effect, by pretending to be some person
of credit and substance known to the acceptor, or the agent of such a person. In Cundy
v. Lindsay,” one Blenkamn closely imitated the address of a known respectable firm of
Blenkiron & Co., and wrote his signature so as to look like theirs, A dealer to whom he
wrole ordering goods thought, as Blenkam intended, that the order came from Blenkiron
& Co., and sent the goods to the address given. However the goods were obtained by
Blenkarn as he had the business in the same street as that of Blenkiron & Co., but only
a different door number. Blenkarn sold the goods to the defendant who took the goods
in good faith. The Plaintiff Respondent sued the defendant-appellant for conversion. The
question arose whether a contract between plaintiflf (Lindsay & Co) and Blenkarn was
void as being vitiated by mistake as contemplated by plaintiff, in that case the ownership
in the goods would not pass 1o Blenkarn and much less to defendant, (Cundy & Co.) But
if the contract be voidable, as being vitiated by fraud, it will be good until it is set aside
and the ownership would pass from plaintiff to Blenkam and from him to defendant. It
was held by the Court of Appeal and the House of Lords that, as the senders thought they
were dealing with Blenkiron & Co., and knew nothing of Blenkarn, and had no intention
of dealing with him, there was no contract, and Blenkarn acquired no property in the
goods. Similarly, in a Punjab case, where A entered into a contract with 8, a brother of
C, on the representation of B that he was C himsclf, the Chicf Court of the Punjab held
that the case came within the section, and that there was no contract between A and B.*!

But if the mistake is not as to identity of the other party but as to his auributes eg.
solvency or social position, the mistake is insufficicnt as a defence.” In Phillips v.
Brooks, Lid., a man called North entered the plaintiff’s shop and selected pearls and a
ring. He then produced a cheque book, claiming himseif 10 be Sir George Bullough, a
wealthy man known to the plaintiff, and gave Sir George Bullough’s address. The plain-
Liff had only heard of Bullough and upon consulting a directory found that he lived at the
address given. The plaintiff then said: “*Would you like to take the article with yceu?”
North replied: **You had better have the cheque cleared first, but I should like to take the
ring, as it is my wife’s birthday tomorrow.”” The plaintiff let him do so. 'Nprlh pledged
the ring to defendant who had no notice of the fraud. The plaintiff sued and claimed that
there was no contract between him and North and so latter had no title to the ring which
he could pass to the defendant. Bug the Court held that the plaintiff had contracted 1o sell
and deliver the ring to the person who came into his shop by means of false pretence that
he was Sir George Bullough. The Plaintiff’s intention was to sell to the person present

%8 Boulton v. Jones (1857) 2 H. & N. 564, Punj. Rec. no. 21,

8 Sec Mitchell v. Lapage (1816) Holl, N.P. 2 Phillips v. Brooks, Lid. (1919) 2
253. K.B. 243; Sce also Lewis v. Averay (1972)

0 (1878) 3 App. Ca. 459, 1 Q.B. 198. X

 Jagegannath v. Secretary of State (1886)
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and identified by sight and hearing. Thus the plaintiff failed.

' As to the subject—-matter of the agreement.—It is quite possible for the partes to
a contract to be under a common mistake of this kind. If the mistake is not common, it
may happen, in very exceptional cases, that by reason of an ambiguous name, or the like,
each party is mlSLakul'l as to the other’s intention, and neither is estopped from showing
his own intention.” Otherwise a contract (assuming the other conditions for the forma-
tion of a contract 1o be satisfied) can be affccted by such a mistake, not common to both
parties, only where it is induced by fraud or misrepresentation. We shall find (see below
on s. 18) that wilful acquiescence in the other party’s mistake is equivalent 10 misrepre-
sentation under certain circumstances.

If the mistake 1s common, it can scldom, if ever, be said that there was no consent.
Thus if both parties agree o sell and to buy a horse not knowing that the horse is dead,
the agreement fails not for want of consent but because the nature of the agreement
implied that it referred o a living horse. Similarly, where parties entered into a contract
on the understanding that a particular procession will pass through a particular road while
the route of the said procession was already cancelled,” or on the basis that the land in
question was capable of producing a particular quantity of product per month while the
land was not capable of so proc!ucing.f“5

14. Consent is said to be free when it is not caused by —
“Free consent” (1) coercion, as defined in section 15, or :
Stingd; (2) undue influence, as defined in section 16, or
(3) fraud, as defined in section 17, or
(4) misrepresentation, as defined in section 18, or
(5) mistake, subject to the provisions of sections 20, 21 and 22.
Consent is said to be so caused when it would not have been given
but for the existence of such coercion, undue influence, fraud, misrepre-
sentation or mistake.

Free consent.—Not only consent bul free consent is declared by sec. 10 lo be nec-
essary 1o the complete validity of a contract. Where there is no consent or no real and
“certain, object of consent there can be no contract at all. Where there is consent, but not
free consent, there is, gencrally a contract voidable at the option of the party whose con-
sent was not free. This section declares in general the causes which may exclude frecdom
of consent, Icaving them to be more fully explained by the later sections: rel‘errcd o in
the text. e R S
_A father consemmg to a seulcmcnl in respect of a bank s claim against hlS son who
forged his father’s signatures on the pronotes and thereby. defrauded the bank although

no threat of prosecution was held out, was hcld to be not a free agenl o consem to the
setllement.”®

**Coercion 15. ““Coercion’’ is the committing, or threaténing
defined. to commit, any act forbidden by the Incian Penal Code,
93 Falck v. Williams (1900) - ALC. 176 95 She: U: -os. Ltd. v. Ochsner (1957) AC.

Jamuna Das v. Ram Kumar (1937) 169 = 13&.

1.C. 396, ('37) A.P. 358. 96 lessowyi Tulsidas v. Harjwan M'u!ﬂ 11

*4 Griffith v. Brymer (1903) 19 T.LR. 434. som. 566.
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or the unlawful detaining, or threatening to detain, any property, to the
prejudice of any person whatever, with the intention of causing any person
to enter into an agreement,

Explanation—It is immaterial whether the Indian Penal Code is or is
not in force in the place where the coercion i$ employed.

Hlustrations

A, on board an English ship on the high seas, causes B 10 enter into an agreement
by an act amounting to criminal intimidation under the Indian Penal Code. A aflterwards
sucs B for breach of contract at Calcutta,

A has employed coercion, although his act is not an offence by the law of England,
and although section 506 of the Indian Penal Code was not in force at the time when,
or at the place where, the act was done. '

Extent of ““coercion’’ under the Act.—The words of this section are far wider than
anything in the English authorities; it must be assumed that this was intended. As the def-
inition stands the coercion invalidating a contract necd not proceed from a party to the
contract” or be immcdiatcly directed against a person whom it is intended 10 cause to
enter into the contract or any membcer of his houschold; or affect his property, or be spe-
cifically to his prejudice. In England the topic of “duress’ at Common Law has been
almost rendered obsolete, partly by the general improvement in manners and morals, and
partly by the development of cquitable jurisdiction and-under the head of Undue Influ-
ence detaining property is not duress.

Act forbidden by the Penal Code.—The words *‘act forbidden by the Indian Penal
Code’ make it necessary for the Court to decide in a civil action, if that branch of the
section is relied on, whether the alleged act of coercion is such as 1o amount to an off-
ence. The mere fact that an agreement 1o refer matters in dispute to arbitration was ent-
ered into during the pendency, and in fear, of criminal proceedings is not sufficient 1o
avoid the agreement on the ground of “‘coercion,” though the agrecment may be void as
opposed 1o public policy within the meaning of sec. 23.”* It must further be shown that
the complainant or some other person on his behalf took advantage of the state of mind
of the accused 10 apply pressure upon him to procure his consent.” So'if a false charge
of criminal mespass . is brought against a person and he is coerced into agrecing 1o give
half of his house 16 the complainant the agreemcnt will riot be enfijrccd_.' o

In a Madras case the question arose whether if a person held out a threat of com.-

the wife and son in consequence of that threat executed the re]casé’i"‘_'t'he release could be
. said to have been obtained by coercion within the meaning of this section. Wallis, CJ.,
_,and Seshagiri Aiyar, J., answered the question in the affirmative, holding in effect that
though a threat to commit suicide was not punishable under the Indian Penal Code, it
must be deemed to be forbidden, as an auempt to commit suicide was punishable under

the Code (s. 309). Oldfield, J ., answercd the question in the negative on the ground that
. the present section should be construed strictly, and that an act-that was not punishable

" Chuni Lal'v. Maula Bakhsh, 161 L.C. 347, .22 All. p. 227, citing Jones v. Merioneth.-

%8 Gobardhan Das v. Jaj Kishen Das (1900) shire Building Society (1893) 1 Ch. 173.
22 Al 224; Masjidi v. Mussammat Ayisha | Sanaullah v, Kalimullah (1932) AL
(1882) Punj. Rec. no. 135. 446.
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under the Penal Code could not be said to be forbidden by that Code.” That view seems
10 be correct. A penal code forbids only what it declares punishable.

A demand by workers under the Industrial Dispute Act backed by a threat of strike
being not illegal, the threat of strike would not amount 10 coercion.’

Unlawful detaining of property.—A refusal on the part of a mortgagee o convey
the equity of redemption excepl on certain terms is not an unlawful detaining or threat-
ening Lo detain any propény within the meaning of this section.*

However, refusal by the outgoing agent, whose term expired, to hand over the
account bocks to the new incoming agent until, the principal gave him a complete release
would ~.aount to ‘coercion’.’

Causing any person to enter into an agreement —In Kanhaya Lal v. National
Bank of India the Privy Council has 1aid down that the word ‘coercion’ in sec. 72 is not
controlled by the definition given in sec. 15 and it is used therc in a general sense :id
it is not necessary that coercion should have been used for bringing about a contract
beiween the parlics.°

16. (1) A contract is said to be induced by ‘‘undue influoerca™ where

“Undue Infie the relations subsisting between the parties are sach that

ence'" defined. one of the parties is in a position to dominate the will of
the other’ and uses that position (o obtain an unfair advantage.

(2) In particular and without prejudice to the generality of the fore-
going principle, a person is deemed to be in a position to dominate the will
of anothe. — : : :

(a) where he holds a real or apparent authority over the other, or

where he stands in a fiduciary relation to the other; or

(b) where he makes a contract with a person whose mental capacity

is temporarily or permanently affected by reason of age, illness, or
mental or bodily distress.

(3) Where a person who is in a position to dominate the will of
another, enters into a contract with him, and the’ transaction appears, on
the face of it or on the evidence adduced, to be unccnscionable,” the
burden of proving that such contract ~as not induced by unc:= influence

shall lie upon the person in a position .0 dominate the will Of the other.

2 Amiraju v. Seshama (1917) 41 Mad. 33. arises until it is sedsfied. Raghunath
- 3 Workmen of Appin Tea Estate v. Presiding Prasad v. Sarju Praszd (1923) LR. 51 L.A.
Officer, Industrial Officer, Assam, ALR. 101, 3 Pat 979: Sanwal Das v. Kure Mal
(966) Assam and Nagaland, 115. (1927) 9 Lah. 470.
" 4 Bengal Stone Co. Lid. v. Joseph Hyam % Tis condition is essential for throwing the
(1918) 27 Cal. L.1. 78, 80-82. surden of prool on the person who was in
5 Muthiah Chettiar v. Karupan Chetti (1927) dominating position. Otherwise the actual
50 Mad. 786. use of that position must be proved as a
6 40 T.A. 56: 40 Cal. 598 (£11): 15 Bom. fact: Poosathurar v. Kannappa Cheltiar
L.R. 472 (1919) LR. 47 L.A. 1, 43 Mad. 546; Mah-
7 This is an essenti#} condition for the applhi- mudun-Nissa v. Barketullal (1926) 48 All
cation of the section; no further question 667.

CA-4
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Nothing in this sub-section shall affect the provisions of section 111
of the Indian Evidence Act, 1872.

Hlustrations

(a) A, having advanced money to his son B, during his minority, upon B’s coming
of age obtains, by misuse of parental influence, a bond from B for a greater amount than
the sum due in respect of the advance. A employs undue influence.

(b) A, aman enfecbled by disease or age, is induced, by B's influence over him as
his medical atiendant, to agree to pay B an unreasonable sum for his professional ser-
vices. B employs undue influence.

(c) A being in debt to B, the money-lender of his village, contracts a fresh loan on
terms which appear to be unconscionable, It lies on B (o prove that the contract was not
induced by undue influence.

(d) A applies to a banker for a loan at a time when there is stringency in the money
market. The banker declines 1o make the loan except at an unusually high rate of interest.
A accepts the loan on these terms. This is a transaction in the ordinary course of business,
and the contract is not induced by undue influence.

Ilustrations (a) and (b) of the present section are elementary law. Illustrations {c)
and (d) are evidently intended to explain the application and the limits of part 3.

The doctrine of undue influence in England and India.—*“The equitable doctrine
of undue infiuence has grown out of and been developed by the necessity of grappling
with insidious forms of spiriwal tyranny and with the infinite varieties of fraud.”” It
applies alike 10 acts of pure bounty by way of gift and to transactions in the forms of con-
tract which are clearly more advantageous (0 one party than to the other. i

The English authorities are numerous, and many of them are complicated by ques-
tions on the one hand of actual fraud or on the other hand of breach of some special duty,
such as that of an agent, which is independent of the state of mind of the parties. It will
be sufficient for the present purpose to' refer to a few of the leading authorities on the var-
ious points dealt with by the text of the Act.

The first paragraph of the section lays down the principle in general terms: the
second and third dcfine the presumptions by which the Court is enabled to apply the prin-
ciple. It is obvious that the same power which can ““dominate the will”’ of a weaker party
is efien also in a position 1o suppress the evidence which would be required to prove
more-consiraint in a specific instance. Modification of the ordinary rules of evidence is
accordingly necessary (o prevent a [lailure of justice in such cases. Where the special pre-
sumptions do not apply, proof of undue influence or. the particular occasion remains
admissible, though strong evidence is required to show that, in the absence of any of he
relations which are generally accompanied by more or less control on one side and sub-
mission on the other, the consent of a contracting party was not free.

The essential ingredicnts under this section are as under:—

(I) One of the contracting partics dominates the will and mind of another; or
One of the contracting parties has a real or apparerit authority over the other; or
. One of the contracting parties stands in fiduciary position 10 the other, e.g.
minor and guardian, trustce and beneficiary; husband and wife: or

9 Lindley, L.J., in Adlcard v. Skinner (1887) 36 Ch. Div. 145, 183.



S. 16] THE INDIAN CONTRACT ACT 51

One of the contracting parties is strong enough and upon whom the other has
to depend because of some infirmity mental or physical.
(2) The dominaling party has taken an unfair advantage over the weaker party or
the transaction is unconscionable. _
Sub-sec 1: Undue influence generally.—The first paragraph gives the elcments of
undue influence; a dominant msiuoanmmmge. The
words ‘‘unfair advantage’> must be taken with the context. They do not limit the juris-

diction 10 cases where the transaction would be obviously un fair as between persons deal-
ing on an equal fooling. ““The principle applies to every case where influen-e is acquired
and abused, where confidence in reposed and betrayed,”'” or, as Sir Samuel Romilly
expressed it in his celebrated argument in Huguenin v. Baseley, which has been made
authoritative by repeated judicial approval,”’ “‘to all the variety of relations in which
dominion may be exercised by one person over another.” *‘As no Court has ever attemp-
ted to define fraud, so no Court has ever attempted to define undue influence, ‘which
includes one of its many varieties,””* i

Some form of pressure which the law would regard as improper would be undue
influence. An unconscientious use of pressure exercised under certain circumstances and
conditions _wherchy the defendant was victimised by the plaintiffs, unfair and improper
conduct.” the nature of benefit gained by the plainuff, or the age or capacity or health
and the surrounding circumstances of the defendant are 1o be taken into account.”” The
doctrine of undue influence does not protect persons whao deliberately and voluntarily
agree o the terms g:lkgﬂi”—fb'iT)?,—'imprudEﬁ@:qu Tack of foresight.'” T

Contracts containing unconscionable, unfair and unreasonable terms “‘are rarely
induced by undue in{luence even if at limes they are between parties, one of whom hol 15
a real or apparent authority over the other.”” The court felt that “‘such contracts are ent-
cred into by the weaker party under pressure of circumstances, generally economic,
which results in inequality if bargaining power. Such contracts will not fall within. ..
undue influence.””™ Such contracts incorporating a set of rules entered into by a party
having superior bargaining power with a large number of persons who have far less bar-
gaining power, are injuries to public interest and be adjudged void (as opposed to public
policy) and thus would avoid multiplicity of litigation if such contracts were declared as
voidable (induced by undue influence).”

Sub-Sec. 2 : Different forms of influence—The second paragraph of the present
section makes a division of the subject-matter on a differcnt principle according to the
origin of the relation of dependence, continuing or transitory which makes undue influ-
ence possible. Such a relation may arise (a) froma special authority or confidence com-
mitted ‘amm:ﬁlgimxm_mmg_fgemﬁwmmﬂ the donor. Practically
the most important thing to bear in mind is that persons in authority, or holding confi-
dential employments such as that of a spiritual, medical or legal adviser, are called on to

10 Lord Kingsdown in Smith v. Kay (1859) 7 12 Lindley, L.J., in Allcard v. Skinner (1877)
H.L.C. 750, at p. 779. This was a case of 36 Ch. Div. at p. 183. :
general control obtained by an older man 13 Ganesh Narayan v. Vishnu, 9 Bom L.R.
over a younger one during his minority 1164: 32 Bom. 37.
without any spiritual influence or other 1¢ Central Inland Water Transport Corp. Ltd.
defined fiduciary relation. v. Brojo Nath, ALR. 1986 S.C. 1571 at

11 (1807) 14 Ves. 285; per Wright, J. (1893) 1 1611, para 92.

Ch. 752. 15 See ibid.
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act with good faith ¢nd m<r= than good faith in the matter of accepting any beneflit
(beyond ordinary profezsio=:.. remuncration for professional work done) from those who
are under their authority or guidance. Relationships of guardian and ward, father and son,
trustee and cestui que trust, patient and medical adviser and solicitor and client arc the
recognised relationship for the purposes of this section.'® Relationships of husband and
wife'” and paramour and mistress'® also fall in the same category. In fact, their honour-
able and prudent course is 1o insist on the other party taking indepcndent advice.” Fol-
lowing these principles, the High Court of Allahabad set aside a gift of the whole of his
property by a Hindu well advanced in years to his guru, or spiritual adviser, the only
reason for the gift as disclosed by the decd being the donor’s desire to secure benefits
to his soul in the next world.” Similarly, where a cestui que trust had no independent
advice, it was held that a gilt by him to the trustce of certain shares forming part of the
trust funds was void, though in the same case a gift of shares which did not form part
of the trust fund was upheld.” The casc of Wajid Khan v. Ewaz Ali,2 in which the Judi-
cial Committee set aside a deed of gift executcd by an old illiterate Mahomedan lady in
favour of her confidential managing agent, comes under this head, Himachal Pradesh
High Court set aside a gift deed obtained by the son Fr'_bm their aged, old illiterate and
ailing mother.”® The same principles apply to agrecments for remuncration between an
attomey and a client® and between a managing clerk in an autorney’s office and a
client® and between an cldest sister’s husband who was the manager of the estate and
two younger sisters,” A parent stands in fiduciary relation towards his child, and any
iransaction between them by which any benefit is procurcd by the parent to himself or
to a third party at the expense of the child will be viewed with jealousy by courts of
equity, and the burden will be on the parent or third party claiming the benefit of showing
that the child in entering into the transaction had indcpendent advice, that he thoroughly
understood the nature of the transaction, and that he was removed from all undue influ-
ence. when the gift was made.”” Upon these principles the High Court of Madras
refused to enforce against an adopied son a decd of trust of joint family property executed
by him and his adoptive fathcr whereby annuities were created in favour of certain rela-
tons of the father. The suit was brought by the rclations after the father’s death, but
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16 Ganesh v. Vishnu, supra; Dent-v. Bennet,

L.J.:121,(1941) All. LJ. 316-(1941) 43
41 ER_105: 4 My. & Cr. 269 (surgeon and

Bom..L.R. 465, ('40) A:P.C. 204.

patient); Sandersons and Morgans. v.
Mohanlal, ALR. (1955) Cal. 310 (solicitor
and client)

17 Tungabai v, Yeshwant, 47, Bom. L.R. 242

A (1945) P.C. 8.
'8 Shivgangawa v. Basangowda, 40 Bom
o LR 130T '
19'In the case ~f a gift from client to solicitor
it is an essential condition to. the validity of
the gift that the client should have compe-
tent independent advice: Liles v. Terry
(1895) 2 Q.B. 679 C.A. The principle of
 Liles v. Terry was followed in Rajah
Papamma Row v. Sitaramayya (1895) 5
Mad. L.I. 234; Babu Nisar Ahmed Khan v.
Babu Raja Mohan Manucha (1941) 73 Cal.

2 Mannu Singh v. Umadat Pande (1890) 12
AllL 523.

! Raghunath v. Varjivandas (1906).30 Bom.
578. :

C2 (189]_) 18 Cal. 545, LR. 18 L.A. 144,
~ B Kartari v. Kewal Krishan, (1972) AH.P.

117. :

% Shamaldhone Dubt v. Lakshimani Debi
(1908) 36 Cal. 493,

% Harivalabhdas v. Bhai Jivanji (1902) 26
Bom. 689.

% Palanivelu v. Neelavathi (1937 39 Bom.
LR. 720, 167 I.C, 5, (*37) A.P.C. 50.

27 Mariam Bibi v. Cassim Ebrahim (1939)
184 I.C. 171, (’39) A.R. 278.



S. 16] THE INDIAN CONTRACT ACT 33

although the deed had been executed by the son after he had atained majority, it was dis-
missed as there was no evidence to show that the son had independent advice, or that he
understood the nature of lhc transaction, or that his father’s influence had ccased when
the document was executed.” This cqually apphes to persons in loco parentis.” Where
an elder brother obtained from his younger broLhcr who was of feeble mind, a transfer
of his half share in family properties for a small maintenance allowance, lhc Chief Count

of Oudh set aside the transaction as being obtained by undue influence.® But the pre-
sumption of undue influence does not apply to a gift by a mother to her daughter. If such
a gift is sought to be set aside on the ground of undue influence, the burden lies upon
those who seck to avoid it to establish domination on the part of the daughter and the sub-
jection of the mother, * Age and capacity are important elements in determining
whether consent was [ree in the absence of any confidential relation, but as against lhe
presumption arising from- the existence of such a relation they count for very litle.”
Clause (b) of this paragraph seems to include the principle, established by a series of Eng-
lish decisions, that ‘‘where a purchase is made {rom a poor and ignorant man at a con-
siderable undervalue, the vendor having no independent advice, a court of equity will set
aside the transaction,””” Infirmity of body or mind on the vendor’s part will make it
still more difficult to uphold any such contract. When the people who are nursing an eld-
erly invalid get a transfer of practically the whole of his property in their favour without
the knowledge and to thc complete exclusion of his heir, it is for them o prove the bona
fides of the Lransfcr There is no absolute rule as o the necessity or sufficiency of
independent advice.” It is not the only possible proof of a donor’s competence and
understanding; on the other hand, advice relicd on to support the transaction must not
only be independent, but ‘‘must be given with knowledge of all relevant circumstances,
and must be such as a compctent and honest adviser would give if acting solely in the
interests of the donor.””*® The fact that the contents of the document were read over and
explained to the donor does not mean that he received independent advice.” Again, the
indcpendent advice must have been given before the transaction, for the quesuon isasto
the will of the party at the lime of cniering into the disputed transaction.”

The acts of undue influence must range under one or the other of the heads “‘coer-
cion’" or *‘fraud’’.”

Mental distress.— ‘A state of fcar by itsclf docs not constitute undue influence.
Assuming a s:st¢ of foar amounting 1o mental distress which enfeebles the mind, there
must furthe, be action of some kind, the employment of pressure or influence by or on

2 Lakshmi Doss v. Roop Loll (1907) 30 Mad. Bibi {*37) A.C. 492.

129, on app. from 29 Mad. 1.

2% Kernal Distillerry Co. v. Ladli Prasad
(’53) A. Punj. 190.

30 Trivhuvan v. Someshwar 31) AO. 34

31 Ismail Mussajee v. llafiz Boo (1906) 33
Cal 733; L.R. 33 LA. 86.

32 Rhodes v. Bate LR. 1 Ch. at p. 257; Ladli
Parshad Jaiswal v. Karnal Distillery Co.
Lid. (°63) AS.C. 1279,

33 Per Kay, J., Fry v. Lane (1888) 4 Ch. D.
312, 322.

34 Maung Aung Bwin v. Maung Than Gyaung
(’33) AR. 90; Abdur Rawff v. Aymona

35 Kali Baksh Singh v. Ram Gopal, 41 1.A.
23: 36 All. 81; Sajjid [lusain v. Wazir Ali
Khan, 39 1.A. 156.

36 [nche Noriah v. Shaik Allie Bin Omar
(1929) A.C. 127, 135. Sce also Ram
Sumran Prasad v. Gobind Das (1926) 5
Pat. 646, 661.

37 Bhola Ram v. Peari Devi ('62) A. Pat
168.

38 Jean MacKenzie v. Royal Bank of Canada
(’34) A.PC. 210.

39 Someshwar Dutt v. Tribhovan Duit, A R.
(1934) P.C. 130.
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behalf of the other party to the agreement.”” The mere fact, therefore, that a submission
was executed by the defendant during the pendency and under fear of a criminal prose-
cution instituted against him by the plaintiff will not avoid the transaction on the ground
of “‘undue influence.””* The pendency of the criminal proceedings did not put the plain-
tiff in a position to dominate the will of the defendant; but even if it did, there was no
evidence that the plaintiff used that position to obtain an unfair advantage, *‘The law says
that (1) not only the defendant must have a dominant position, but (2) he must use it.””"'

 Both these elements were present in the case where the High Court of Madras
refused to enforce an agreement entered into by a Hindu widow to adopt a boy to her hus-
band, it appearing on evidence that the relatives of the boy obstructed the removal of her
husband’s corpse from the house unless she consented to the adoption.”” A deed of set-
tement executed in favour of Respondent, one of the grandsons of an executant (Appel-
lant) who was of weak intellect due to old age and had ailments including diabetes, was
set aside as induced by undue influence by the Supreme Court in Lakshmi Amma v. T.
Narayana “ in the following circumstances:—

(1} Respondent iook executant, Appellant, from his residence along with his wife
to a Nursing Home. Some unidentified person made an application to joint sub-
Registrar for registration of the deed at the Nursing Home. In the Court neither
the name of the applicant was disclosed nor an application was produced to
know the reasons for registration to be done at the Nursing Home.

(2) Evidence of the wife of eéxecutant was belicved by court which showed how
executant having an infirm mind was pressurised to execute the document. In
fact executant looked scared and Respondent shouted at him and told him 1o
sign it. Executant was not in a fit condition to rcahze what he was doing or dis-
posing of.

(3) Respondent himself got the draft prepared at his-own initiative and without the
approval or instruction of the executant. Scribe who prepared the deed stated in
court that-he met executant only on-the date of registration and not on'the date
when he wrote out the deed of seidement. He stated that he prepared deed not
on the instruction of an exccutant but another person.

(4) Doctors had not given satisfactory explanation as to why they did not examine
the mental condition of cxecutant at the time he executed the document. They
had done the attestation on the deed of seutlement but had never cared to ascer-
tain whether the signature had becen subscribed by executant while he was of a

- sound disposing mind. '

(5) The trial Judge found executant blank and he did not answer, when asked, what

~ his name was. Regarding his age the old man staicd in the court that he was 25
to 30 years of age.

(6) The entire property was scltled by deed in favour of Respondent to the exclu-
sior: of the issues of executant himself and other grand children. Negligible pro-
vision was made for his wife and there was no provisions for her right to reside.
Executant dcbarred himself from dealing with his property during his life.

40 Gobardhan Das v. Jai Kishen Das (1900) at p. 670.

22 All. 224, 42 Ranganayakamma v. Alwar Seti (1889) 13
41 Amjadennessa Bibi v. Rahim Buksh (1915) Mad. 214.

42 Cal. 286. See also Bara Estate, Lid. v. 43 A. 1970 S.C. 1367.

Anup Chand (1917) 2 Pat. L.J. 663,
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These circumstances raised a grave suspicion regarding genuineness of the docu-
ment. The Court found deed of settlement an unnatural and unconscionable docu-
ment. ; L
Proof of undue influence.—In dealing with cases of undue influence there are four
important questions which the Court should consider, namely, (i) whether the Lransaction
is a righteous transaction, that is, whether it is a thing which a right-minded person might
be expected io do; (2) whether it was improvident, that is to say, whether it shows so
much improvidence as to suggest the idea that the donor was not master of himself and
not in a state of mind to weigh what he was doing; (3) whether it was a matter requiring
a legal adviser; and (4) whether the intention of making the gift originated with the
donor.** All these are questions of fact.”

Transaction with parda-nishin women.—The principles to be applied to transac-
tions with parda-nishin women are not merely deductions from the law as to undue influ-
ence but have been said by the Privy Council to be founded upon the wider basis of
equity and good conscience.” The test laid down by the Privy Council is that the dis-
position must be substantially understood and must really be the mental act, as its exe-
cution is the physical act of the person who makes it." In the earliest decision of the
Privy Council on the subject a Mahomedan lady sued her husband to recover the, value
of company’s paper alleging that the paper was her property and that she had endorsed
and handed it over to him for collection of interest. The husband’s defence was that he
had purchased the paper from his wife. Their Lordships held, upon a review of the evi-
dence, that although the wife had failed to prove affirmatively the precise case set up by
her, nevertheless, as the wife was parda-nishin, the husband was bound to prove some-
thing more than mere endorsement and delivery and that he had failed to discharge the
onus probandi, which was on him, that the sale had been bona fide and that he had given
value for the paper.“ A few years later the Privy Council said with rcference to deeds
executed by parda-nishin women that it was necessary lo see “‘that the party executing
them has been a free agent, and duly informed of what she was about.”™ ““If a feature
of the transaction affecting in a high degree the expediency of her entering into it is not
understood by the lady, the bargain cannot be divided into parts or otherwise reformed
by the Courts so as to uphold certain portions of it while rejecting others. Her answer 10
a suit upon the deed is not that she has an equitable defence to the enforcement of a cer-
" tain stipulation but that it is not her deed.””™ Although it is desirable that there should
be independent legal advice, independent legal advice is not in itself essential. The sole

4 Per Lord Macnaghten in Mahomed Buksh
v. Hosseini Bibi (1888) 15 Cal. 684, aL pp.
698-700; L.R. 15 L.A. 81, at pp. 92-93, see
Vencatrama Aiyar v. Krishnammal (1927)
52 Mad. L.J. 20.

45 There is really no law in such a case as

_ Narayana Doss Balakrishna v. Buchraj
Chorida Sowcar (1927) 53 Mad. L.]. 842;
though the facts may call for a careful
judgement; another such is Prabhu v. Puttu
(1926) 1 Luck. 144.

46 Tara Kumari v.. Chandra Mauleshwar
(1931) 58 1.A. 450, 11 Pat. 227.

41 Faridunnissa v. Mukhtar Ahmad (1925) 52

L.A. 342, 47 All. 703; Tara Kumari v.
Chandra Mauleshwar, supra; Rama-
namma v. Viranna (1931) 33 Bom. LR.
960, (*31) A.P.C. 100.

48 Moonshee Buzloor Ruheem v. Shumsoo-
nissa Begum (1867) 11 M.LA. 551.

49 Geresh Chunder v. Bhuggobuity (1870) 13
MILA. 419 431; Annoda Mohun Rai v.
Bhuban Mohini Debi (1901) 28 1.A. 71, 28
Cal. 546; Lachmeshwar v. Moii Rani
(1539) 41 Bom. L.R. 1068, 43 C.W N. 729,
181 L.C. 359, ('39), A.P.C. 157.

50 Hem Chandra Roy Chaudhury v. Sura!
hani Debya (40) A.P.C. 134.
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question is whether there is sufficient evidence to show that she understood and agreed
to the terms contained in the deed.” '

The law as to the burden of proof is summarized in a decision of the Judicial Com-
mittee:” ““In the first place, the lady was a parda-nishin lady, and the law throws
around her a special cloak of protection. It demands that the burden of proof shall in such
a case rest, not with those who attack, but with those who found upon the deed, and the
proof must go so far as to shew affirmatively and conclusively that the deed was not only
executed by, but was explained to, and was really understood by the grantor. In such
cases it must also, of course, be éstablished that the deed was not signed under duress,
but arose from the free and independent will of the grantor,. The law as just stated is too
well seittled to be doubted or upser.”” In another case the Privy Council said: “‘It is only
when they have established the grantor’s (i.e. the parda-nishin lady’s) intelligent under-
standing of the deed that the question of undue influence having affected such intelligent
understanding can arise. In this case the Appellant has failed in the first step, and the
second step does not arise.*

Who is a parda-nishin.—The expression “‘parda-nishin’’ connotes complete seclu-
sion. It is not enough to entitle a woman to the special care with which the Courts regard
the disposition of a parda-nishin woman that she lives in some degree of seclusion.”
Thus a woman who gocs to Court and gives evidence, who fixes rents with tenants and
coliccts rents, who communicates, when necessary, in matters of business, with men
other than members of her own family, could not be regarded as a parda-nishin
woman.” Her training, habit of mind and surrounding circumstances are the clements
to be considered.* i _

Sub-sec. 3: Rule of evidence,—The third paragraph of the present section does not
lay down any rule of law but throws the burden of proving frecdom of consent on a party
who, being in a dominant position, makes a bargain so much to his own advantage that,
in the language of some of the English authorities, it *‘shocks the conscience.”” But until

it has been established that the one party was “‘in a position to dominate the will of the
other,”” no assistance on the issuc of undue influence is available to the person zmémpting
to avoid the contract. The issue, in other words, remains with the burden of proof on
him.” '

‘“Unconscionable bargains.”’—Illustration (c) contemplates the case of a person
already indebted to a money-lender contracting a fresh loan with him on terms on the face
of them unconscionable. In such a case a presumption is raised that the borrower’s con-
sent was not free. The presumption is rebuttable, but the burden of proof is on the party
who has sought to make an exorbitant profit of the other’s distress. The question is not
fraud, but of the unconscionable use of superior power. Inadequacy of consideration,
though it will not of itself avoid a contract (s. 25, expl. 2 below), has great weight in this

51 Ramanamme v. Viranna (1931) 35 C.W.N.
€33, 33 Bom. L.R. 960, 131. L.C. 401,
(’31) A.P.C. 100.

%2 Kali Beksh v. Ram Gopal (1914) L.R. 41
LA. 23, 28-29, 36 All 81, 89,

33 Bank of Khulne, Lid. v. Jyoti Prokash
Mitra (1941) 45 C.W.N. 253, ("40)
APC. 147.

54 Shaik Ismail v. Amirbibi (1902) 4 Bom.

LR. 146, 148. D

35 Ismail Musajee v. Hafiz Boo (1906) 33
Cal. 773, 783, L.R. 33 LA. 86 Shaik lsmail
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56 Kali Baksh Singh v. Ram Go;}éz!, 41 LA,
23: 36 All. 81.

5 Gafur Mohomed v. Mahomed Sharif
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APC. 20247 :
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class of cases as evidence that the contract was not frecly made. Rclief in cases of uncon-
scionable bargains is an old head of English equity. The gencral principles of equity in
dealing with what are called “‘catching bargains™ remain and the third clause of the sec-
tion now before s is apparently intended to embody them. In fact, Indian High Courts
have acted on ihese principles, both before and since the passing of the Contract Act,
without any cxpress authority of wrilten law. Thus, where the interest was exorbitant,
relief was granted by reducing the rate of interest in cases where the loan was made 1o
an illiterate peasant,” and to a Hindu sixteen years old.” Acting upon the same princi-
ples, the High Court of Bombay held that a covenant in a mortgage exccuted by an illit-
erate peasant in favour of a money-lender to setl the mortgaged property to the mortgagee
at a gross undervalue in default of payment of interest was incquitable and oppressive and
the mortgage was set aside to that exient.” The High Court of Allahabad disallowed
compound interest payable at 2 per cent per mensem with monthly rests in the case of
a bond executed by a spendthrift and a drunkard eighteen years old® and in another
case reduced 25 per cent compound interest (o 12 per cent simple where the debtor was
old and illiteratc and involved in litigation.” Where a poor Hindu widow borrowed Rs.
1,500 from money-lender at 100 per cent per annum for the purpose of enabling her to
establish her right to maintenance, the High Court of Madras allowed the lender interest
at 24 per cent.”’ The relief, however, has not been confined to money-lending transac-
tions, and so [ar back as the year 1874 the Judicial Commitice set aside a bond obtained
by a powerful and wealthy banker from a young zamindar who had just attained his major-
ity and had no indcpendent advice, by threats of prolonging litigation commenced against
him by other persons with the funds and assistance of the banker.® The question
whether a transaction should be sct aside as being inequitable depends upon the circum-
stances existing at the time of the transaction, and not on subsequent events.®

As between partics on an equal footing high interest, and even the holding of secur-
itics for a greater sum than has been actually advanced, will not suffice to make the Court
hold a bargain unconscionable.* Similarly, though the agreement by a mortgagor [or
sale of his equity of redemption o the mortagee may be upon onerous terms, the Court
will not therefore refuse specific performance if the bargain is not unconscionable and
- there is no evidence o show that the mortgagec took an improper advantage of his posi-
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tion or of the mortagor’s difficulties.”

On examining the cases relating to money-lending transactions cned in the prece-
ding paragraph, it will be observed that i in each of them the lender was ‘‘in a position to
dominate the will’’ of the borrower, and the bargain was ‘‘unconscionable’’ within the

meaning of cl. (3) of the present section. It is only the concurrence of Lhese two elements

that can justify the Court.s in raising the presumption under sub-sec. (3),% or in granting
relief 1o the borrower.” The mere fact that the rate of interest is exorbitant is no ground
for relief under. this section,® unless it be shown that the lender was in a position 10
dominate the will of the borrower. And it has been held by the highest tribunal that urgent
need of money on the part of the borrower does not of usaIf place the lender in a position
to dominate his will within the meaning of this section.” The law on this subject, how-
ever, has been considerably altercd since the enactment of the Usurious Loans Act, 1918.
Lapse of time and limitation.—Declay and acquiescence do not bar a party’s right
to equitable relief on the ground of undue influence, unless he knew that he had the right,
or, being a free agent at the ume, deliberately determined not to inquire what his rights
were or o act upon them.”> Lapse of time is not a bar in itself to such a relief. There

"must be conduct amounting to confirmation or ratification of the transaction.” In a

Privy Council case a Hindu widow having a widow’s estate entered into a lease which
was neither prudent nor beneficial to the estate, but with full knowledge of the lease the
widow, and after her, her reversioners, accepted rent under the lease. Their Lordships
held that such conduct amounted to a confirmation of the transaction by conduct both by
the widow and her reversioners.”® If there be no such conduct, it is open to the party,
though he may not sue 1o set aside the transaction within the period of limitation, to plead
undue influence as a defence in a suit brought against him to enlorce the transaction.

17. “‘Fraud’™ means and includes any of the following acts commit-
*“Fraud”’ ted by a party to a contract, or with his connivance, or by
AEtiRes his agent, with intent to deceive another party thereto or
his agent, or to induce him to enter into the contract—
(1) the suggestion, as to a fact, of that which is not true by one who
does not believe it to be true;
(2) the active concealment of a fact by one having knowledge or
belief of the fact;
(3) a promise made without any intention of performing it;
(4) any other act fitted to deceive;
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(5) any such act or omission as the law specially declares to be frau-
dulent.

Explanation—Mere silence as to facts likely to affect the willingness
of a person 1o enter into a contract is not fraud, unless the circumstances
of the case are such that, regard being had to them, it is the duty of the
person keeping silence to speak, or unless his silence is, in itself, equiva-
lent to speech.

Illustrations

(a) A sells, by auction, to B, a horse which A knows 1o be unsound. A says nothing
1o B about the horse’s unsoundness. This is not fraud in A.

(b) B says to A—""If you do not deny it, I shali assume that the horse is sound.”
A says nothing. Here, A’s silence is equivalent to speech. Here, the relation between the
parties would make it A’s duty to tell B if the horse is unsound.

(c) A and B, being traders, enter upon a contract. A has private information of a
change in prices which would affcct B's willingness 1o procced with the contract. A is
not bound o inform B.

Ingredients of fraud.—(1) The words *‘with intent 1o deceive’” in the principal part
of the section and the words ‘‘any other act fitted to deceive’” in clause (4) indicate that
an intention to deceive is an essential ingredient;

(2) the act may be done by a party o a contract or with his connivance by some

one or by his agent;

(3) a suggestio falsi;

{4) an active concealment of a lact which it is his duty to disclose (suppressio veri);

(5) a false promise;

(6) any act or omission which the law may declare as fraudulent;

(7) pursuant 10 any of the above clements, the party defrauded or his agem must

have entered into a contract or must have done some act.

Fraud in general.—Fraud is committed wherever one man causes another to act on
a false belicf by a representation which he docs not himself believe to be true. Under the
Contract Aci we are concerned with the effects of Traud only So lar as consent Lo a con-
tract is procured by it. We have alrcady pointed out” that the result of frandulent prac-
lice may sometimes be a complete misunderstanding on the part of the person deceived
as to the nature of the transaction undertaken, or the person of the other party. Such cascs
are exceptional. Where they occur, there is not a contract voidable on the ground of fraud,
but the apparent agreement is wholly void for want of consent, and the party misled may
treat it as a nullity even as against innocent third persons. Thus when A sold land 1o B
who covenanied to accept title as it was, the fact that A had previously sold the land to
C was held to be active concealment amounting to fraud.”® But there was in fact no con-
sent for the covenant implied that A had some title.”

Sub-—secs. 3, 4, 5.—Fraud, as a cause for the rescission of contracts, is generally
reducible to_fraudulent misrepresentation. Accordingly we say that misrepresentation is

75 See supra page 45, fn. 84, Foster v. Mack- 25 All. LJ. 708.

innon and other cases cited. 7" Motivahoo v. Vinayak (1888) 12 Bom. 1.
76 Akhtar Jahan Begum v. Hazari Lai (1927)
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either fraudulent or not fraudulent, If fraudulent, it is always a cause for rescinding a con-
tract induced by it; if not, it is a cause of rescission only under certain conditions, which
the definitions of sec. 18 are intended to express. There are, however, forms of fraud
which do not at first sight appear to include any misrepresentation of fact, and sub-secs.
3,4 and 5 are intended 10 cover these. With regard (o a promise made without any inten-
tion of performing it (sub-s. 3), it may fairly be said that promise, though it is not merely
a representation of the promisor’s intention to perform it, includes a representation to that
effect. It is fraud Lo obtain property, or the use of it, under a contract by professing an
intention to use it for some lawful purposc when the real intention is to use it for an unlaw-
ful .purpose.® *‘There must be a misstatement of an existing fact, but the state of a
man’s mind is as much a fact as the state of his digestion. It is true that it is very difficult
to prove what the state of a man’s mind at particular time is, but if it can be ascertained
it is as much a fact as anything else.”” Accordingly it is {raud to obtain a loan of money
by misrcpresenting the purpose for which the money is wanted, even if there is nothing
unlawful in the object for which the money is actually wanied and used.” In particular,
it is well scttled in England that buying goods with the intention of not paying the price
is a fraud which entitles the scller to rescind the contract.”

Acts and omissions specially declared to be fraudulent.—Sub-scc. 5 applics to
cases in which the disclosure of certain kinds of facts is expressly required by law, and
non-compliance with the law is expressly declared to be fraud. Thus by sec. 55 of the
Transler of Property Act (IV of 1882) the seller of immovable property is required to dis-
close to the buyer “‘any material defect in the property of which the seller is and the buyer
i is not, aware, and which the buyer could not with ordinary care discover,”” and the buyer
to disclose to the scller ““any fact as to the nature or extent of the seller’s interest in thd
property of which the buyer is aware but of which he has reason to believe that the seller
is not aware, and which malcrially increases the value of such interest,”” and ‘‘omission
to make such disclosures . . . is fraudulent,’” and this, it seems, even if the omission be
due mercly to oversight.* Similarly, under scc. 55 (1) (c) the seller is bound to answer
truthiully any requisition with regard to the income or rental of the property ard if he

ives infermation which is false to his knowledge, he commits fraund *

' Mere non—disclosure.—Thcre are special dutics of disclosure (of which we have
just seen an instance) in particular classes of contracts,” but there is no general duty o
disclose facts which are or might be equally within the knowlcdge of both parties. Silence
as to such facts, as the Explanation 1o the present section lays down, is not fraudulent.
There are at least two practical qualifications of this rule. First, the suppression of part
of the known facts may make the statcment of the rest, though literally true so far as mis-
leading as an actual falschood. In such a case the statement is really false in substance,
and the wilful suppression which makes it so is fraudulent® Secondly, a duty to dis-

78 See Feret v. Hill (1854) 15 €.E. 207.
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close particular defects in goods sold, or the like, may be imposed by trade usage. In such
a casc ornission o mention a defect of that kind is equivalent to express assertion that
it does not exist”® Again, non-disclosure may be coupled with a representation that i
fraudulent. A, knowing that an insolvent’s decree is fully secured, suppresses the fact of
the security and induces the Official Assignee to assign it to him at 20 per.centiof its face
value by representing that the decree is practically unrealizable. A was under no duty 0.
disclose the security. Nevertheless, his statement that the decree was practically unreal-
izable was false and made with intent to deceive and therefore a fraud.®® .

18, ‘‘Misrepresentation’ means and includes—
(1) the positive assertion, in a manner not warranted by the informa-
“Misrepresenta-  tion of the person making it, of that which is not true,
Nop " dsfned. though he believes it to be true;

(2) any breach of duty which without an intent to deceive, gains an
advantage 1o the person committing it, or any one claiming under
him, by misleading another to his prejudice or to the prejudice of
anyone claiming under him;,.

(3) causing however innocently a party to an agreement to make a
mistake as to the substance of the thing which is the subject of the
agreement.

Misrepresentation—The words “‘means and includes’ suggest that the definition
is exhaustive. The misrepresentation, as defined, is of three kinds as follows:—
(a) an unwarranted positive assertion of what is not true, even though he might
believe-it:to be true; or | i el \
(b) committing a breach of duty.which misleads another o his prejudice or 1o the
prejudice of any one claiming under him; or i
(c) causing a party 1o the contract to make a mistake as to the subjcct matter of the
agreement. - fee 2 X, e g '
Principles of English:law as to misrepresentation.—The Common Law recog-
nizes a'general duty not to:make statements which are in fact untrue, with the intent that
a person 1o whom they are made shall act upon them 1o the damage of the person so
acting, and without any belief that they are true. The breach of this duty is the civil wrong
known as fraud or-deceit, But, if belicf is there, it is not required by any general rule of
law to be founded on any reasonable ground, though want of any rcasonable ground may
- be evidence of want of belief.”” With regard to contracts, the general principle is that if
one party has induced the other to enter into a contract by misrepresenting, though inno-
cently, any matcrial fact specially within his own knowledge, the party misled can avoid
the contract. In centain classes of contracts, where the facts are specially within one
party’s knowledge, a positive duty of disclosure is added, and the contract is madec void-
able by mere passive [ailure 10 communicate a material fact. But there is no positive duty
of disclosure between contracting parties where the facts are not by their nature more
accessible 10 one than 1o the other, though onc party may have acquired information

85 Jones v. Bowden (1813) 4 Taunt. 847. 8 Derry v. Peek (1889) 14 App. Ca. 337.
86 Subramanian v. Official Assignee (’31) Such is the law settled for England by the
AM. 603. house of Lords.
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which he knows that the other has not.™ .

Sub-sec. 1.—What is meant by ‘‘the positive assertion, in a manner not warranted
by the information of the person making it, of that which is not true”’? This clause seems
to mean that innocent misrepresentation does not give cause for avoiding a contract
unless the representation is made “‘without any reasonable ground.’’ The High Court of
Calcutta has held that an assertion cannot be said to be ‘warranted’’ for the present pur-
pose where it is based upon mere hearsay.”

We may refer to a Punjab case to illustrate the meaning of the expression ‘‘positive
assertion.”” A sells a mare to B. Before the sale A writes to B as follows, in answer to
inquiries from B: ‘I think your queries would be satisfactorily answered by a friend if
you have one in the station and I shall feel more satisfied. All I can say is that the mare
is thoroughly sound.’” The letter is *‘positive assertion’® of soundness coupled with a rec-
omme;x;dation 10 B 10 satisfy himself before purchasing; but it does not amount (o a war-
ranty.

Sub-sec. 2.—This sub-section was considered in a Bombay case’ by Sargent, J.:
““The second clause of sec. 18 is probably intended to meet all those cases which are
called in the Court of Equity, perhaps unfortunately so, cases of ‘constructive fraud,” in
which there is no intention to deceive, but: where the circumstances are such as to make
the party who derives a benefit from the transaction equallly answerable in effect as if
he had been actuated by motives of frand or deceit.” : i

This sub-section presupposes that (i) a representor owes a duty Lo the represeniee in
respect of the statement, (ii) the representor makes a statement, negligent or fraudulent
or innocent, (iii) the representce is misled to his prejudice, and (iv) the representor gains
an advantage. 4

The basis of ““duty of care’” implics some kind of relationshipsibetween the parties
e.g., buyer and seller, landiord and tenant, owner‘and hirer, banker and client, profes-
sional and client, lender and borrower. The requirement that the representee should be
misled to his prejudice implies that the misrepresentation should be material. In Hedley
Byrne & Co. Lid. v. Heller & Partners Lid”* where a party gave credit 1o a limited
company after obtaining a refcrence from a bank as the latter gave a good reference sub-
ject to the condition **without responsibility*” and the party suffered a loss, the House of
Lords, while declining to accept a narrow view of the duty of care and the scope of liab-
ility for negligent statements, observed in that case that the bank would have owed some
duty had the reference not contained the words ““without responsibility.”"

The expression ‘breach of duty’ carries within it contracts involving a duty on the
part of the contracting party to disclose all material facts. Such contracts are contracts of
insurance, family arrangement, allotment of shares by a limited company, sale of immov-
‘able property, sale of other things wherein the purchaser depends upon the implied war-
ranties on the part of the seller. Contracts of insurance are examples of contracts
uberrimae fidei. In a family arrangement, the party owes a duty to the other to make a
complete disclosure of every material fact of which he is aware. In cases of allotment of
shares of a limited company, the latter or its promoters are under a duty to make a full
true and fair disclosure of the position of the company and of every material fact which

88 Laidlaw v. Organ, 2 Wheat, 98. See also 90 Currie v. Rennick (1886) Punj. Rec. No. 41.
Turner v. Green (1895) 2 Ch. 205. 9% Oriental Bank Corporation v. Flemming
89 Mohun Lall v. Sri Gungaji Cotton Mills (1879) 3 Bom. 242, 267.
Co. (1899) 4 C.W.N. 369. 92 (1964) A.C. 465.
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throws light on the business to be undertaken by the company. In contracts for sale of
immovable property, vendor owes a duly to the purchaser to disclose defects in title,
latent defects in the property, encumbrances, easements etc.

Sub-sec. 3.—This Sub section was applied in The Oceanic Steam Navigation Co. v.
Soonderdas Dhurumsey.” In that case the defendants in Bombay chartered a ship
wholly unknown to them from the plaintiffs, which was described in the charter-party,
and was represented to them, as being not more than 2,800 tonnage registered. It tumed
out that the registered tonnage was 3,045 tons. The defendants refused 1o accept the ship
in fulfilment of the charter-party. It was in evidence that defendants had entered this
charter-party as they were assured that the vessel was not more than 2,300 tonnage reg-
istered. It was held that they were entitled to avoid the charter-party by reason of the
erroneous statement as Lo tonnage. As further illustrating the rule laid down in the present
sub-section we might cite an earlier case, where it was held by the Allahabad Court that
an agreement by the defendant to sell and deliver a boiler to the plaintiff at Rajghat was
voidable at the option of the defendant, the plaintiff having represented (though inno-
cently) to the defendant that there was a practicable road all the way, while, as a matter
of fact, therc was at one point a suspcnsmn bridge on a part of the way not capable of
bearing the weight of the boiler.”

Misrepresentation of fact or law.—It used to be said in English books that mis-
representation which renders a contract voidable must be of fact; but there does not seem
to be really any dogmatic rule as o representations of law. The question would seem on
principle 1o be whether the assertion in guestion was a mere statement of opinion or a
positive assurance—especially if it came from a person better qualificd to know—that the
law is so and so. It seems probable in England, and there is no doubt here that at any rate
deliberale misrepresentation in matter of law is a cause for avoiding a contract. Where
a clause of re-entry contained in a Kabuliyar (counterpart of a lease) was represented by
a zamindar’s agent as a mere penalty clause, the Judicial Committee held that the mis-
representation was such as vitiated the contract, and the zamindar’s suit was dismissed.®®

Where an executing party to a deed signed the deed upon a representation that the
deed will not be enforced, there is a mistake as to the substancc of the agreement, apart
from the question that there was no consensus of mind.”®

Fraud and misrepresentation distinguished.—The principal difference between
‘fraud” and misrepresentation’ is that in the one case the person making the suggestion
does not believe it to be true and in the other he belicves it to be true, though in both
cases, it is a misstatement of fact which misleads the promisor.” ‘Intention to deceive’
is essential in fraud, while that is not necessary in ‘misrepresentation.” Although in both
the cases, the contract can be avoided, in case of misrepresentation or a fraudulent
silence, the contract cannot be avoided if the party whose consent was so caused had the
means of discovering the truth with ordinary diligence.

19. When consent to an agreement is caused by coercion, fraud or

Voidability ~ of misrepresentation, the agreement is a contract voidable

agreements  with- :
out free consent. --at the option of the party whose consent was so caused.
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9% Pertab Chunder v. Mohendranath Purk- 91 Naiz Ahmed v Parshottam (1931) 53 All
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A party to a contract, whose consent was caused by fraud or misr< -
resentation, may, if the thinks fit, insist that the contract shall be per-
formed, and that he shall be put in the position in which he would have
been if the representations made had been true.

Exception—If such consent was caused by misrepresentation or by
silence, fraudulent within the meaning of section 17, the contract, never-
theless, is not voidable, if the party whose consent was so caused had the
means of discovering the truth with ordinary diligence.

Explanation—A fraud or misrepresentation which did not cause the
consent to a contract of the party on whom such fraud was practised, or
to whom such misrepresentation was made, does not render a contract
voidable.

Hlustrations

(a) A, intending to deceive B, falsely represents that 500 maunds of indigo are made
anuually at A’s factory, and thereby induces B to buy the factory. The contractis voidable
at the option of B. ' ‘

(b) A, by a misrepresentation, leads B erroneously to believe that 500 maunds of
indigo are made annually at A’s factory. B examines the accounts of the factory, which
show that only 400 maunds of indigo have been made. After this B buys the factory. The
contract is not voidable on account of A’s misrepresentation.

(c) A fraudulenty informs B that A’s estate is free from encumbrance. B thereupon
buys the estate. The estate is subject to @ MOTLEage. B may either avoid the contract, or
may insist on its being carried out and the morigage-debt rcdeemed.

(d) B, having discovered a vein of ore on the estale of A, adopts means to conceal
the existence of the ore from A. Through A’s ignorance B is enabled to buy the estate at
an under-value. The contract is voidable at the option of A. ‘

(¢) A is entitled to succeed Lo an estate at the death of B; B dics; C, having received
intelligence of B's death, prevents the intelligence reaching A, and thus induces A to sell
him his interest in the estate. The sale is voidable at the option of A.

Scope of the section.—The section states the legal effect of coercion, fraud, and mis-
representation, in rendering contracts procured by them voidable,® the foregoing sec-
tions have only laid down their respective definitions. Section 19 of the Act does not now
sefer to undue influence. Tt was. dcleted from S. 19 of the Act by Act VI of 1899. The
said amendment inscrted in tze indian Contract Act Section 19A giving power w the
Court to sel aside a contract induced by ‘tndue influcnce. Perhaps the most important
parts of the section, certainly those which nced the most careful atiention, are the excep-
_tion and the explanation. These mark the Jimits within which the rule is applied. The
party entitled to set aside 2 voidable contract may affirm it if he thinks fit. That is
involved in the conception of a contract being voidable. And if he affirms_it, he may
require the performance of the whole and every part of it (subject to the performance in
due order of whatever may have 1o be performed on his own part) or, in default thereof,

98 Fraud in the performance of a contract is hai (1913) 17 Bom. L.R. 158, 169; Fazal v.
no ground for rescission: Jamsetji v. Hirjib- Mangaldas (1921) 46 Bom. 489, 508.
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damages for non-performance.” If, as'may well be the case, the default is wholly -
partly due to the non-existence of facts which the defaulting party represented as existing,
this party can obviously not set up the untruth of his own statement by way of defence
or mitigation; and, if the case is a proper one for specific performance, and if it is in his
power to perform the contract fully, though with much greater cost and trouble than if
his statement had been originally true, he will have 1o perform it accordingly.!

Other remedies.—Apart from the remedics provided in this section the aggrieved
party may have the agreement rescinded under sec: 27 of Specific Relief Act, 1963:; or
he may refuse to carry out the agreement and defend a suit brought against him for sne-
cific performance and or for compensation ?

Exception : Means of discovering truth.—In English law the principle is that if a
man makes a positive stalcment to another, intending it to be relied on, he must not com-
plain that the other need not have relied upon it. “The Purchaser is induced to make a
less accurate examination by the representation which he had a right to believe’’ > But
when a purchaser chooses to rely upon his own Judgement or of his agent, he cannot
afterwards say that he relied upon a previous representation made by the vendor.®
Again the possession of obvious means of knowledge may lead, in some cases, to a fair
inference that those means were used and reficd on. But still the real point to be consid-
‘ered is whether the party misled did put his trust in the represcniation made to him of
which he complains, or in other information of his own, In the latter case the misrepre-
sentation did not reaily cause his consent.

The exception to Section 19, though ambiguously worded, is'not intended 10 depart
from the well established rule of English Law.’

The exception lays down that the contract is not voidable but is binding to a party
whose consent was caused by misrepresentation (as defined in s, 18 of the Act) or by
silence fraudulent (i.e. silence amounting to fraud) within the meaning of S. 17 of the Act
if the party whose consent was so caused had the means of discovering the truth with ordi-
nary diligence.® % ok 1

The reasoning for this conclusion, according to these High Courts, is that the word
“fraudulent” (within the meaning of S. 17 of the Act) appearing in Section 19 applies
1o the preceding word ‘‘silence’’ exclusively, and not to the word. “‘misrepresentation’’.
Also, the Legislature has used th¢ preposition “by’” twice i.e. both before **misrepresen-
tation’” and also before “‘silence’’. If the expression ‘‘fraudulent within. the. meaning of
S. 17 were to qualify the word ““misrepresentation’’, the result would be startling as due
deligence would be required where misrepresentation became fraudulent but not when
the misrepresentation fell within S. 18 of the Act and it was not fraud. Thus 1o sum up,
the plaintiff is required 10 exercise due diligence to find out the truth when his consent
was caused by active misrcpresentation as defined in S. 18 of the Act or by silence
amounting to fraud as defined in S. 17 of the Act. ‘

The ordinary diligence of which the Exception speaks may be taken to be such dil-
igence as a prudent man.would consider appropriate to the matter having regard to the

% See the Specific Relief Act, 1963, s. 21. AILR. 1931 Allah. 154, 157.

! See the Specific Relief Act, 1963, s. 20. § Niaz Ahmed Khan v. Parshottam Chandra
2 Rangnath v. Govind (1940) 28 Bom. 639. A. 1931 Al 154; J.M. Apcar v. L.C. Mal-
3 Dyer v. Hargrave (1805) 10 Ves. 505, 510. chus A. 1939 Cal. 473; Venkataratnam v.
4 Redgrave v. Hurd (1881) 20 Ch. Div. 1. Sivaramudu A. 1940 Mad. 560; Niranjan
5 Niaz Ahmed Khan v. Parshottam Chandra v. Tirilochan A. 1956 Oris. 81. '

CA-5
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importance of the transaction in itself and of the representation in question as affecting
its reculis. A possibility of discovering the truth by inquiries involving trouble or experze
out of porportion to the value of the whole subject-matter would not, it is conceives, be
“‘means of discovering the truth with ordinary diligence.”” The standard of diligence
required is not that of a person learned in the law who might be able to discover it after
careful examination of legal authorities.” Where a purchaser was misled by certain
statements of the accredited agents of the Court made at the auction sale held under
orders of the Court, it was held that the purchaser hand no means of discovering thetruth
while the sale was going on.” Where a vendor leased a plot of land to a third party and
thereafler sold the same land (o a purchaser, without disclosing the fact of the prior lease,
it was held that the vendor could not plead that the purchaser could have discovered it
‘with diligence.” Where a purchaser of rice stored up at-a place to which he had an easy
access refused to take delivery on the ground that the rice was of an inferior quality to
that contracted for, it was held that he could not rescind the contract, for he could have
discovered the inferiority of the quality by using ‘‘ordinary diligence’."

On the other hand, as the learned authors, Sir Frederick Pollock and Sir Dinshah
Mulla in their work on the Contract Act say:

“‘the exception does not apply to cases of active fraud as distinguished from mis-
representation which is not fraudulent.”

Cases of deliberate active fraud and of misrepresentation which is fraudulent are not
within the exception 10 S. 19 of the Act. Here plaintiff’s failure to exercise due diligence
to discover the truth will not be a good-defence to the defendant. The aforesaid principle
was applied in the following cases. In John Minas Apear v. Louis Caird Malchus."
Defendant who wanted to sell his property caused letters to be written to him in which
fictitious offers for the property at high prices were made with the sole purpose of show-
ing it 10 an intending purchaser. According to the Calcutta High Court this was fraud
under S. 17 of the Act an exception to S. 19 was not applicable.

In Venkataratnam v. Sivaramudy,” a vendor not only failed to disclose that he has
leased away the land which was being sold, but stated that immediate possession would
be given. The Madras High Court did not allow the vendor to take the defence that the
vendee had failed to exercise due diligence and vendee was allowed to treat the contract
as voidable. In Niranjan Samal v. Tirilochan,” Plaintiff filed a suit to set aside com-
promise decree on the gronnd that he agreed to compromise the suit with the defendant
on the assurance that the other civil and criminal cases would be withdrawn but this was
an empty assurance with the intention of not fulfilling it. It was held plaintiff could set
aside the compromise decree as it was a case of fraud and the defendant’s defence that
a plaintff failed to exercise ordinary diligence was not accepted. In Ganpat v. Mangi-
lal," contract was vitiated by fraud on account of a false statement that property 10 be
sold was free from mortgage. The court held the contract voidable and exception to
5. 19 was not applicable on account of the fraud of the vendor.

Further exceptions:

7 In Re: Nursey Spg. & Wvg. Co Lid., 5 Bom. 19 Shoshi Mohun Pal v. Nobo Kristo (1878) 4

92 (98). : Cal. 801.
8 Kala Mea v. Harperink, 36 Cal. 323 (P.C.). 11'See Supra fn. 6.
? Venkataratnam v. Sivaramudu, AJIR. 12 See Supra [, 6.
(1940) Mad. 560; John Minas Apcar v. 13 See Supra fn. 6.

Louis Caird (1939) 1 Cal. 389. oM AL 1962 MUP. 144,
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Loss of right to rescind.—In some cases defaults or acts or delay on the part of the
aggrieved party would disable him from rescinding the contract e.g. where restitution -
impossible or a third party has bona fide and for value acquired possessory title or where
it is inequitable to do so. Where a purchaser of a lorry knowingly accepted the serious
defects existing in it, but went on the Journey in it. When it broke down completely, it
was held that it was 0o late for the purchaser to rescind and secondly restitution was not
possible.”” Where a purchaser of a picture wanted to rescind the contract after waiting
for five years, it was held that it was too late for him to rescind and it would be very unre-
asonable to do s0.'® A shareholder wishing to repudiate the contract of sales of shares
by declining to pay call money was disentitled to do so after the company went into ligui-
dation and the creditors of the company under liquidation had acquired certain rights."”

In case of one University, a student filled in the form for examination, the form was
passed by the head of department and university authorities and the student was allowed
to appear. Subsequently finding that the form was filled in by the student making certain
wrong statement, the University authorities cancelled the candidature of the student, it
was held that the University authorities could have easily discovered the infirmities in the
admission form but they and the head of department overlooked the infirmities and
allowed the student to appear and hence they could not complain of fraud and could not
withdraw the candidature of the student.'®

Explanation : as to ““causing consent.””—A false representation, whether fraudu-
lent or innocent, is merely irrelevant if it has not induced the party to whom it was made
to act upon it by entering into a contract or otherwise. He cannot complain of having been
misled by a statement which did not lead him at all, Hence an autempt to deceive which
has not in fact deceived the party can have no legal effect on the contract, not because
it is not wrong in the eye of the law, but because there is no damage. This rule is appli-
cable where a selier of specific goods purposely conceals a fault by some contrivance,
in order that the buyer may not discover it if he inspect the goods, but the buyer does
not in fact make any inspection.” “‘Deceit which does not affect conduct cannot create
liabilities.””™ ““If it is proved that the defendants with a view to induce the plaintiff to
enter into a contract, made a statement to the plaintiff of such a nature as would be likely
to induce a person (o enter into a contract, and iLis proved that the plaintiff did enter into
the contract, it is a fair inference of fact that he was induced to do so by the statement.
- . . Its weight as evidence must greatly depend upon the degree to which the action of
the plaintiff was likely, and on the absernice of all other grounds on which the plaintiff
might act.”™ There is no rule of law that any particular kind of statement is necessarily
material in some cases and immaterial in others. In general one man’s money is as good
as another’s, and in a contract of loans the lender’s personality is indifferent to the bor-
rower; but where a money-lender who has acquired an evil repute for hard dealing in his
own name advertises and lends money in assumed names, it is'a permissible infercnce
of fact tha;g the.concealment of his identity was a fraud inducing the borrower to contract
with: him.

15 Long v. Lloyd, (1958) 1 W.L.R. 753. 19 Horsfall v. Thomas (1862) 1..H. & C. 90,
16 Leaf v. International Galleries, (1950) 20 Anson, p. 207, 17th ed,

2K.B. 86. 2 Smith v. Chadwick (1884) 9 App. Ca. 187,
\7 Qakes v. Turquand, (1867) LR 2 H.L. 325. 196 (Lord Blackburn).

18 Shri Krishan v. Kurukshetra University, 2 Gordon v. Street (1899) 2 Q.B. 641 C.A.
(1976) 1 8.C.C. 311.
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Rescission of voidable contracts—As to the consequences of the rescission of
voidable contracts, see sec. 64.

Specific performance.—As to the effect of fraud and mlsrepresemauon on the
rights of a party to claim or resist specific performance, see Spemf" ¢ ‘Relief Act, XLVII
of 1963, secs. 18(a), 26 and 27 (1) (a).

19-A. When consent to an agreement is causcd by undue influence,

power to set the agreement is a contract voidable at the option of the

e e ndue  Party whose consent was'so caused.

influence. Any such contract may be set aside either abso-
lutely, or, if the party who was entitled to avoid it has received any benefit
thereunder, upon such terms and condmons as to the Court” may seem
just.

Hlustrations

(a) A’s son has forged B’s name (o a promissory nole. B, under threat of prosecuting
A's son, obtains a bond from A, for the amount of the forged note. If B sues on this bond,
the Court may set the bond aside.

(b) A, a money-iender, advances Rs. 100 to B, an agriculturist, and by undue influ-
ence, induces B to execute a bond for Rs. 200 with interest at 6 per cent per month. The
Court may set the bond aside, ordering B to repay Rs. 100 with such interest as may seem
just. i

Contract induced by undue influence.—This section appears to be intended to
give express sanction to the constant practice of Indian as well as English Courts in cases
of unconscionable money-lending, namely to relieve the borrower against the oppressive
terms of his contract, but subject to the repayment to the lender of the money actually
advanced with reasonable interest. (Se¢ the illustrations.) The rate of interest allowed by
the High Courts as reasonable has varied, according to circumstances, from 6 and 12 per
cent in Bengal to 24 per cent in Bombay, Madras and Uttar Pradesh.”

The second paragraph of the section is virtually a rcproducuon of secs. 35 and 38
of the Specific Relief Act. The combined effect of those two sections i$ that r. contract
in writing may be rescinded at the suit of a.party when (amongst other causes) it is void-
able, but that the Court may require the party rescinding (o make any compensation (o
the other which justice may require. It may be noted that under the present section the
contract need not be in writing. See also sec. 64 below, which leaves no discreation to
the Court in the matter of restitution. ]

Contract procured by undue influence is only a voidable one and only gives the
person under undue influence a right of choice or election. Such a right once exercised
is exhausted. So, if by notice expressly given or implied by conduct, the Promisor elects

23 The refusal of terms suggested by the All 386, LR. 36 LA, 96 (where 18 per
Court leaves this discretion [ree: Sunder cent was allowed); Poma Dongra v. Wil-
Rai v. Suraj Bali Rai (1925) 47 All. 932. liam Gillespie (1907) 31 Bom. 348 (where

% Raja Mohkam Singh v. Raja Rup Singh 24 per cent was allowed); Rannee Anna-

. (1893) 15 AlL 352, LR. 20 LA. 127 purni v. Swaminatha <3910) 34 Mad. 7
(where 20 per cent was allowed); Mane- (where 24 per cent was allowed).

shar Bakhsh Singh v. Shadi Lal (1909) 31
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to affirm, he cannot afterwards claim to avoid; Similarly, if he has once elected to avoid,
he cannot afterwards be allowed to affirm in his own interest.”

Who can raise-the plea.—A plca of undue influence can only be raised by a party
to the contract and not by a third party A reglstered gift deed cannot be challenged by
a third party, it can be challenged by the donor.”

Heirs and legal representatives of deceased contracting party.—Benefit and
burden of promises devolve on legal representative of a deceased contracting party (vide
secs. 37, 42, 45) and hence that principle would apply to sections 19 and 19A.% Heirs
of a deceased vendor could therefore file a suit to set aside the sale deed executed by the
deceased vendor on the ground of undue influence.”

Agreement void
where both parties
are under mistake
as to matter of fact.

20. Where: both the parties to an agreement are
under a mistake as to a matter of fact essential to the
agreement, the agreement is void.

Explanation—an erroneous opinion as to the value of the thing which
forms the subject-matter of the agreement is not to be deemed a mistake
as to a matter of fact.”

THustrations

| {a) A agrees to sell to B a specific cargo of gopds supposed to be on its way from

England o Bombay. It turns out that, before the day of the bargain, the ship conveying
the cargo had been cast away and the goods lost. Neither party was aware of these facts.
The agreements is void. [Couturier v. Hastie (1856) 5. H.L.C. 673].

(b) A agrces to buy from B a certain horse. It turns out that the horse was deéad at
the time of the bargain, though ncither party was aware of the fact. The agreement is void.
[Pothier, Contract de Vente, cited 5 HL.C. 673].

(c) A, being cntitled to an estate for the life of B, agrees to sell it to C. B was dead
at the time of the agreement, but both parties were ignorant of the fact, The agreement
i$ void [Strickland v. Turner (1852) 7 Ex. 208; Cochrane v. Willis (1865) LR. 1 Ch. 58].

Mistake of fact.—In order (o render a contract void on the ground of mistake, there
should exist three things as under:—

(1) Both parties to the contract must be under a mistake;

(2) Mistake should be one of fact and not of law;

(3) Mistake should be essential to the agreement.

Mutual mistake.—A mistake known at the time of making a contract to the other
party is to be established.” If mistake is unilateral,” agreement is not rendered void.
See sec. 22 infra.

2 Kunja Lal v, Hara Lal, A, 1943 Cal. 162.

2 Kotumal v. Dur Mahomed (1931) A.S. 78.

21 Trimbak v. Shanker Shamrav, 36 Bom. 37;
Venkatasubbiah v, Subbamma, A.IR.
(1956) A.P. 195.

28 Shravan Goba v. Kashiram Devji (1927)
51 Bom. 133 (140); Mahboolkhan v.
Hakim Abdul, ALR. (1964) Raj. 250.

29 See Harilal Dalsukhram Sahiba v. Mul-

chand (1928) 52 Bom. 883, See also Soo-
rath Nath Banarjee v. Bharasankar Gos-
wami (1928) 33 C.W.N. 626.

30 Dagdu v. Bhana, 28 Bom. 420; Lakshmana
Prasada v. Achutan Nair, ALR. (1952)
Mad. 779.

31 China & Southern Bank v. Te Thve Seng,
(1925) 3 Rang. 477; Bell v. Lever Bros.
Lid. (1932) A.C. 161.
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Mistake of fact.—Where moneys were paid under an unilateral mistake of law, it
was held that the mistake did not come under this section,” Where there was a mistake
with regard to the law of registration of a document upon validity of assignment deed and
where a prior lease was treated as forfeited upon the assignment of the term on. the ground
of breach of the Jease and upon such assumplion a new Jeasc was granted to a new party
and it turned out that the lessor had no right to forfeit the.prior lease, as assumed, it was
held that there was no mistake of fact but there was a mistake of law.? Ignorance of a
private right was on par with a mistake of fact.’f'___Sg in Cooper v. Phibbs X agreed o
take a lease of a fishery. from ¥, although, unknown to both the parties, it alrcady
belonged to X. It was held that the lease must be set aside as both the parties contracted
under a mutual mistake and misapprehension as to their relative and respective rights.
' Mistake essential to agreement.—1It is not that a mistake has any special operation
because it is a mistake, but that the true intention of the parties was to make their agree-
ment conditional on the existence of some state of facts which turns out not to have
existed at the date of the agreement. Where the contract was for the sale of an object not

_existing, or which has ceased to exist according to the description by which it was con-
tracted for, the result is still.more easily apprehended if we say that there was nothing

Lo buy and sell,

This section is based on a mistake at the time of the formation of contract but not
on a mistake coming into existence subsequently.”” Where a specific article is offered

~ for sale without any express warranty or without specifying the purpose for which the pur-

chaser required the article and the buyer had full opportunity 1o inspect the sample of the
article and he agreed to purchase it relying: upon his own judgement, the rule of cavear
emptor applied.” If a contracting party tells the other party “I am well known (o the
.. Bank in yourcity’’ and upon such statement the other partly enters into a contract,
it was held that there was no mistake of fact, the said statement was a statement of his
own opinion of his creditworthiness.”

The mistake ‘must be “‘as to a matter of fact essential to the agreement.”” It is not
enough that there was an error ““as 10 some point, even though a material point, an error
as to which docs not affect the substance of the whole consideration.””* Where a prop-
crty agreed to be sold had been notified for acquisition under the Calcutta Improvement
Act, and neither the vendor nor the purchaser was aware of ﬂ"ié'_no_l_ifjcalioh at the date
of their agreement, the notification was held to constitute a matier of fact essental to the
agreecment within the meaning of this section and the agreement was declared void.®
Upon the same principles a compromise of a suit will be set aside if it was brought about

under a mistake as to the subject-matter of the agreement.*® Not only,a compromise,”

32 Raja Rajeswara v. Secretary of State for
India, ALR. (1929) Mad. 179: 56 Mad.
L.J. 269. sy

33 Kalyanpur Lime Works v. State of Bihar
(1954) SCR. 958: AILR. (1954)
S5.C. 165! ' -

34 Cooper v. Phibbs (1867) 2 H.L. 149,

35 Babshetti v. Venkataramana, 3 Bom. 154:
Bell v. Lever Bros. Lid- (1932} A.C. 161
(191); Dagdu v. Bhang, 28 Bom. 420
(426): 6 Bom. L.R. 126. :

i

% Smith v. [lighes (1871)°6 QB. 597,
¥ Hope Prudhomme v Earnest Max.(1915)
291C.575.

- 38 Per Blackbum, J., in Kennedy v. Panama

Mail Co. (1867) L.R."2 Q.B. 580, 588.

3 Nursing Dass v. Chuttoo Lall (1923) 50
Cal. 615.

% Bibee Solomon v. Abdool Azeez (1881) 6
Cal. 687, 706, 35

41 Hiclonan v. Berens (1895) 2 Ch. 638.
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but an order of the Court made by consent.* may be set aside if the arrangement was
entered into under a one-sided mistake of counsel to which the other party, however inno-
cently, contributed, or even otherwise if the mistake was such as to prevent any real
agreement from being formed. A fortiori it is so in the case of the mistake being common
to both parties.”* A mistake as to an existing fact renders the contract void ab initio, but
if the mistake is as to some future event, it is a binding contract, which may be avoided
at some future date if the expected event does or does not occur.*®

Where a mistake related not to the subject-matter of the service contract but to qual-
ity of service contract, it is not a mistake essental io the agreement.” Where a contract
is entered into upon the basis that a certain price is the controlled price while it turns out
that the controlled price was actually lower, it was held that the mistake was essential to
the agreement.*® If there is a misdescription of the property, the question is whether it
affects the subject-matter of the contract and whether but for such misdescription, 1he pur-
chaser would not have agreed to purchase, in such a case the misdescription would be
essential to the agreement.”” In Sheikh Brothers Lid. v. Ochsner ®an appeal from
Kenya, the Privy Council construed S.20 of the Indian Contract Act in the following
facts. Appellants contracted with Respondent 1o grant him a licence to cut, process and
manufacture all Sisal grown on the particular estate of which they were the lessees. In
return, Respondent deposited some amount and undertook to deliver to Appellants 50
tons of Sisal fibre, manufactured by him, each month. The estate was, in fact, not capable
of producing such a quantity of Sisal as would meet this requirement. It was held that the
Contract was void.

Specific Performance.—As to the right of a party to resist specific performance of
a contract on the ground of mistake, see Specific Relief Act, XLVII of 1963, sec. 18 (a).

Rectification.—The courts will not rectify an instrument on the ground of mistake
unless it is shown that there was an actual concluded contract anlecedent to the instru-
ment sought 1o be rectified, and that the contracl is inaccurately represented in the instru-
ment. What is rectified is not the agreement but the mistaken expression of: it.*’
Ordinarily this mistaken expression would be in the form of a document, but the exis-
tence of a real oral agreement prior to the document is necessarily implied.” The recti-
fication consists in bringing the document into conformity with this prior agreement,
where the expression in the document is contrary o the concurrent intention of all the
parties.*” Thus in a Bombay case™ the plantiffs chartered a steamer from the defendants
to sail from Jedda on “‘the 10th August 1892 (fifteen days after the Haj),”” in order to
convey- pilgrims returning to Bombay. The plaintiffs believed that “‘the 10th August
1892 corresponded with the fifteenth day after the Haj but the defendants had no belief
on the subject, and contracted only with respect to the English date. The 19th July 1982,
and not the 10th August 1892, in fact corresponded with the fifteenth day after the Haj.

42 Wilding v. Sanderson (1897) 2 Ch. 534,

3 Huddersfield Banking Co.'v. H. Lister &
Son (1895) 2 Ch. 273. :

% Chandanmull v. Clive Mills Co. Lid.
(1948) 52 C.W.N. 521, (*48) A.C. 257.

4 Bell v. Lever Bros. Lid. (1932) A.C. 161

(191).
4 Lakshmana Prasada v. Achuwan Nair,
ALR. (1952) Mad. 779.

41 Krishnaji Gopinath v. Ramchandra, ALR.
(1932) Bom. 51.

4 (1957) A.C. 136.

9 Dagdu v. Bhana, 28 Bom. 420: 6 Bom.
LR. 126.

* Haji Abdul Rahman Alarakhia v. The
Bombay and Persia Steam Navigation Co.
(1892) 16 Bom. S61.
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On finding out the mistake the plaintiffs sued the defendants for rectification of the
charter-party. it was held that the agreement was one for the 10th August, 1892; that the
mistake was not mutual, but on the plaintiff’s part only; and, therefore, that there could
be no rectification. The court observed that plaintiff secking rectification must show that
there was an actual concluded contract earlier to the instrument sought to be rectified and
such a contract is inaccurately represented in the instrument. This was not so in the facts
of the case. The Court further expressed its opinion that even if both the parties were
under the mistake the Court would not rectify, but only cancel the instrument, as the
agreement was one for the 10th August 1892, and that date was a matter materially induc-
ing the agreement. See also Specific Relief Act, Ch. 111, and the undermentioned case.”

Compensation.—Note, in connection with the present section, the provision of sec.
65 that when an agreement is discovered (o be void any person who has received any
advantage under the agrecment is bound to restore it, or 10 make compensation for it, to
the person from whom he received it. A deficiency in quantity of land (or anything) sold
w'hich5 ;ian be adequately dealt with by compensation does not come within this section
at all. ;

21. A contract is not voidable because it was caused by a mistake as
Effect of mis to any law in force in India; buta mistake as to a law not
e in force in India has the same effect as a mistake of fact.

Hlustration

A and B make a contract grounded on the erroneous belief that a particular debt is
barred by the. Indian law of limitation; the contract is not voidable.

Effect of mistake of lawi=It is a citizen’s business to’know, by taking professional
advice or otherwise, so much law as concerns him for the matters he is transacting. No
other generai rule is possible, as has often been observed, without enormous {emptations
to fraud. But it is to be observed that the existence of particular private rights is a matter
of fact, though depending on rules of law, and for most civil purpose ignorance of civil
rights—a man’s ignorance that he is heir to such and such property, for instance—is
ignorance of fact. A man’s promise to buy that which, unknown o him, aiready belongs
to him is not to be made binding by calling his error as i the ownership a mistake of
law.® 1t is a mistake of fact as to title and the agreement is void.

The section does not say that misrepresentation, at any rate, wilful misrepresenta-
tion, of matter of law, may not be ground for avoiding a contract under sec. 17 or sec 18.

The cases in which the present section has actually been applied have been fairly
simple. An erroneous belief that judgement-debtor is bound by law, to pay interest on the
decretal amount, though no interest has been awarded by the decree, is a mistake of law,
and a contract grounded on such belief is not voidable. Such a belief is not a belief as
to a matter of fact essential to the agreement within the meaning of sec. 20: the Judicial
Comm:tee so held in Seth Gokul Dass v. Murli® If a mortgage advances moneys
under sie erroneous belief that a prior unregistered mortgage deed would not take prec-
edence even if registered subsequently, he cannot avoid' the mortgage transaction.”” The

51 Madhavji v. Ramnath (1906) 30 Bom. 457. 53 See Cooper v. Phibbs, 1L.R.2 H.L. 149.
521 Pur: v. Maung Po'Tu (192777100 1.C. 54 (1878) 3 Cal. 602; L.R. 5 L.A. 78.
3275027 ARS90. TR AL 55 Jowand Singh v. Sawan Singh (*33) A.L. 836.



Ss. 21, 23] THE INDIAN CONTRACT ACT 73

emoneous belief that the tribunal under a Debt Conciliation Act had jurisdiction over a
non-agriculturist is a mistake of law.*® 0k

Mistake of foreign law.—As 10 the second clause of the section, Indian jurispru-
dence has adopted the rule of the Common Law that foreign law is a matter of fact, and
must be proved or admitted as such, though the strictness of the rule has been somewhat
relaxed by the Evidence Act.”

Contract caused 22. A contract is not voidable merely because it
by mistake of one . - . .
party as to mauer Was Caused by one of the parties to it being under a mis-

of fact. take as to a matter of fact. (See comments under sec. 20.)

As an illustration of the rule, see Haji Abdul Rahman Allarakhia v. The Bombay and
Persia Steam Navigation Co.*® See p. 71 above. Similarly the court did not allow the
contract Lo be avoided when petitioner alone was under a bonafide mistake that auction
was held on the basis that the rental for the auction of the fishery right was for three years
and not for one year. The respondent who was the other party to the contract did not share
this mistake. The court reiterated that under s. 22 of the- Act a contract is not voidable
when one party alone was mistaken as to a fact.*

What considera- 23. The consideration or object of an agreement is

tions and objects - [awful, unless—
are lawful and

what not. it is forbidden by law; or
is of such a nature that, if permitted, it would defear the provisions of
any law; or

is fraudulent; or
involves or implies injury to the person or property of another; or
the Court regards it as immoral, or opposed to public policy.

In each of these cases, the consideration or object of an agreement is
said to be unlawful. Every agreement of which the object or consideration
is unlawful is void.

Illustrations

(a) A agrees 1o sell his house to B for 10,000 rupees. Here B’s promise 1o pay. the
sum of 10,000 rupees is the consideration for A's promise to sell the house, and A’ pro-
mise 1o sell the house is the consideration for B’s promise to pay the 10,000 rupees. These
are lawful considerations. L

(b) A promises 10 pay B 10,000 rupecs at the end of six months, if C, who owes that
swm to B, fails to pay it. B promises to grant time to C accordingly. Here the promises
of each party is the consideration for the promise of the other party and they are lawful
considerations.

(¢) A promises, for a certain sum paid to him by B, 1o make good to B the value
of his ship if it is wrecked on a certain voyage. Here A’s promise is the consideration for
B’s payment and B’s payment is the consideration for A’s promise and these are lawful
considerations.

% Ghanshyam v. Girijashanker (1944) Nag. 58 (1892) 16 Bom. 561.
244, ALR. 1944 Nag. 247. 3 A. Singh v. Union of India AI1R. 1970
57 Indian Evidence Act, s. 38. Manipur 16 at 21. s
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(d) A promises to maintain B's child, and B promises to pay A 1,000 rupees yearly
for the purpose. Here the promise of each party is the consideration for the promise of
the other party. They zre lawful considerations.

(e) A, B and C enterinto an agreement for the division among them of gains acquired,
or to be acquired, by them by fraud. The agreement is void as its object is unlawful.

(f) A prcraises to obtain for B an employment in the public service, and B promises
to pay 1,00 rupees to A. The agreement is void, as the consideration for it is unlawful.

(g) A, being agent for a landed proprietor, agrees for money, without the knowledge
of his principal, (o obtain for B a lease of land belonging to his principal. The agreement
between A and B is void, as it implies a fraud by concealment by A, on his principal.

(h) A promises B 1o drop a prosecution which he has instituted against B for rob-
bery, and B promises 1o restore the value of the things taken. The agreement is void, as
its object is unlawful.

(1) A’sestate is sold for arrears of revenue under the provisions of an Act of the Legis-
lature, by which the defaulter is prohibited from purchasing the estate. B, upon an under-
standing with A, becomes the purchaser, and agrees 10 convey the estate to A upon receiving
from him the price which B has paid. The agreement is void, as it renders the transaction,
in effect, a purchase by the defaulter, and would so defeat the object of the law.*

() A, Who is B’s mukhtar, promises to exercise his influence, as such with B in
favour of €, and C promises to pay 1,000 rupees 1o A. The agreement is void, because
it is immoral.

(k) A agrees (o let her daughter to hire to B for concubinage. The agreement is void,
because it is immoral, though the letting may not be punishable under the Indian Penal
Code.

Unlawful objects.—By sec. 10 an agreement is a contract (i.e. enforceable) only if
it is made for a lawful consideration and with a lawful object. The present section
declares what kinds of consideration and object are not lawful.

The word ““object’’ in this section is not used in the same sense as *‘consideration,”’

but it is used as distinguished from ‘‘consideration,”” and it means “‘purpose”’ or
““design”.”

With regard o a consideration being forbidden by law, it is to he ohserved that,
. Where the consideration is a promise, it may be forbidden in one of two distinct senses:
. (1) the promise may be something which it is unlawful to perform or.(2) though the per-
| formance is not unlawful, the law for reasons of public policy will not enforce it. Thus
‘\‘agreements of wager, or in restraint of trade {apart from the limited sanction given 1o
‘them) are not unlawful but no legal obligation attaches 1o them as the law will not enforce
Ahem.
An agreement may be rendered unlawful by its connection with a past as well as
_with a future unlawful transaction Thus the giving of security for money purporting to
be payable under an agreement whose purpose was unlawful is itself an unlawful object,
even though it was not stipulated for by the original agreement.®?
With regard 1o the tendency of an agreement to ““defeat the provision of any law,”’

% See Mohan Lal v. Udai Narayan (1910) 14 (1907) 34 Cal. 289; Sreenivasa Rao v.
C.W.N. 1031, which is a parallel case. Rama Mohana AIR. 1952 Mad. 579.

81 Jaffer Meher Ali v. Budge Budge Jute Mills 82 Fisher v. Bridges (1854) 3 E. & B. 342;
Co. (1906} 35 Cal. 702, 710; see on appeal Geere v. Mare (1863) 2 H. & C. 399.
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these words must be taken a$ limited to defeating the intention which the Legislature has
expressed, or which is necessarily implied from the express ierms of an act. It is unlawful
to contract to do that which it is unlawful to do; but an agreement will not be void merely
becanse it tends to defeat some purpose ascribed to the Legislature by conjecture, or even
appearing, as a matter of history, from extraneous evidence, such as legislative debates
or preliminary memoranda not forming part of the enactment.

. There is no department of the law in which the Courts have exercised larger POWeErs
of rcsuammg individual freedom on grounds of general utility and it is impossible to pro-
vide in terms for this discretion without laying down that all objects ate unlawful which
the Court regards as immortal or opposed to public policy. The epithet ‘‘immoral’’
points, in legal usage, (o conduct or purposes which the State, though disapproving them,
is unable, or not.advised, to visit with direct punishment. *“Public policy’’ points to polit-
ical, economical or social grounds of objection, outside the common topics of morality,
either to an act being done or to a promise to do it being enforced. Agreements or other.
acts may be contrary to the policy of the law without being morally disgraceful or
exposed to any obvious moral censure,

English authorities on the subject of agreemems being held unenforceable as run-
ning counter to positive legal prohibitions, to morality, or 10 public policy, are inappli-
cable to the circumstances of India; because under the conditions of Indian manners and
society such facts as are dealt with by certain classes of English decision do not occur,

(1st Ciause)

*‘Forbidden by Law.””—An act or undertaking is equally forbidden by law whether
it violates a prohibitory enactment of the Legislature or a principle of unwritten law. But
in India, where the criminal law is codilicd, acts forbidden by law seem practically to con-
sist of acls pumshdble under the Penal Code and of acts _proh:bued d by special legislation,

or By ‘reg‘ulduons or orders made under aul.hontl derived frothgL_x;_gL_glurc Pames are

1llegal or at any rate to bring them into Court; so the kind of question which arises in
practice under this head is whether an act, or some part of a series of acts, agreed upon
between parties does or does not contravene some legislative enactment or regulation
made by lawful authority. Broadly speaking, that which has been forbidden in the public
interesi cannot be made lawful by paying the penalty for it; but an act which is in itself
harmless does not become unlawful merely because some collateral requirement imposed
for reasons of administrative convenience has been omitted. _

Cases under this head have arisen principally in connection with Excise Acts, and
they have almost all been decided with reference to English law. The principles may be
stated thus: “*When conditions are prescribed by statute for the conduct of any particular
business or profession, and such conditions are not observed, agreements made in the
course of such tusiness or profession are void if it appears by the context that the object
" of the Legislature in imposing the condition was the maintenance of public order or
~ safety or the protection of the persons dealing with those on whom the condition is
impose<; oii they are valid if no specific penalty is attached to the specific transaction,
and if it appears that the condition was imposed for merely administrative purposes, €.g.
the convenieat collection of the revenue.”*

63 See Pollock on Contract, 11th Edn., p. 275; 28 (FB.).
Fakirchand v. Bansilal, AIR. 1955 Hyd.
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The High Court of Bombay acted on these principles™ where the question arose
whether zn agreement by a lessee of tolls from Government under the Bombay Tolls Act,
1875, 1o sub-let the tolls was valid and binding between the Iéssee and sub-lessee. Section
10 of the Act empowered the Government to lease the levy of tolls on such terms and
conditions as the Government deemed desirable. One of the conditions of the lease was
that the lessee should not sub-let the tolls without the permission of the Collector pre-
viously obtained, and another condition empowered the Collector to impose a fine of Rs.
200 for a breach of the condition. The lessee sub-let the tolls to the defendant without
the permission of the Collector, and then sued him to recover the amount which he had
promised to pay for the sub-léase. It was contended on behalf of the defendant that the
sub-lease was unlawful, as it was made without the permission of the Collector, and that
the lessee was not therefore entitled 1o recover the amount claimed by him. But the con-
tention was overruled as the Act did not forbid the transaction but merely imposed a con-
dition for acministrative purposes. Similarly, where a licence to cut grass was given by
the Forest Czpartment under the Forest Act,1878, and one of the terms of the licence was
that the licensee should not assign his interest in the licence ‘without the permission of
the Forest Officer, and a fine was prescribed for a breach of this condition, it was held
that there being nothing in the Forest Act to make it obligatory upon the parties to
observe the conditions of the licence, the assignment would be binding upon the parties,
though it was competent to the Forest Officer 1o revoke the licence if he thought fit to
do s0.*° The above Acts, which are intended solely for the protection of revenue, must
be distinguished from Abkari and Opium Acts, which have for their object the protection
of the public as well as the revenue. Thus an agrecmem to sub-let a licence to sell arrack
issued under the Madras Abkari Act, 1886. or a licence to manufacture and sell coun-
try liquor granted under the N.-W.P. Excise Act, 1887,” or a licence to sell opium
issued under the Opium Act, 1878, or a licence to manufacture sait under the Bombay
Salt Act, 1890, without the permission of the Collector, is illegal and void, the sub-
lease in each case without such permission being prohibited by statute, and no suit will
lie 1o recover any money due or any sum deposited under such an agreement. A breach
of a condition of a licence granted under the Bombay Abkari Act, 1877, is penal under
that Act. Therefore if the licensee enters into a parlnership in breach of the terms of his
licence the agreement is void as forbidden by faw.™ Nor does it makc any difference if
the partnership was entered into before the licence was obtained.” A contract which is
illegal at its inception, because it is forbidden by a Government regulation, does not
become valid after the expiry of the regulauon In such cases parties cannot recover

64 Bhikanbhai v. Hiralal (1900) 24 Bom.
622; followed, Abdullah v. Allah Diya
(1927) 8 Lah. 310; Bhagwant Genuji v.
Gangabisan (1940) 42 Bom. L.R. 750, 191
1.C. 806, ("40)'A.B. 369.

65 Nazaralli v. Baba Miya (1916) 40 Bom 64.

66 Thithi Pakurudasu v. Bheemudu (1902) 26
Mad. 430.

87 Debi Frasad v. Rup Ram (1888) 10 AllL
577. A< 10 what amounts o a sublcase, see
Radhey Shivam v. Mewa Lal (1929) 51 All
506.

68 Raghunath v. Nathu Hirji (1894) 19 Bom.
626.

63 [smalji v. Raghunath (1909) 33 Bom. 636;
Rabiabibi v. Gangadhar (1922) 24 Bom.
LR. I11.

70 Hormasji v. Pestonji (1887) 12 Bom. 422;
Vishwanathan v. Namakchand, AJIR.
(1955) Mad. 536; Maniam Hiria v. Naga
Maistry, ALR. (1957) Mad. 620.

7 Velu Padayachi v. Sivasooriam (1950)
Mad. 987, (’50) AM. 444 (FB.).

72 Krishan Lal v, Bhanwar Lal ('52) A.Ra] 81.
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any moneys paid under agreements, which are void as being forbidden by law.”

In the case of contracts with public departments the breach of a condition is some-
times the subject of a pecuniary penalty. It does not follow that an agreement in breach
of such a condition is immoral or opposed to public policy and therefore void. If the con-
dition is imposed for administrative purposes such an agrcement is valid and the conse-
quences are Jimited to the specific penalty.” : it

Agreement between partners providing that one of them shall enter into a wagering
transaction on behalf of the firm with an outsider and profit and loss resulting from the
transaction would be borne by them in equal shares is void and unenforceable, but it is
not forbidden by law under the first clause of $.23 of the Act and so it is not unlawful
under S.23 of the Act.” The word void cannot be equated with the expression ‘forbid-
den by law’.” Even a partnership formed to carry on a wagering transaction is not
unlawful.”®

THE INDIAN CONTRACT ACT 77

(2nd Clause)

“Defeat the provisions of any law.”’—The term “‘law’” in this expression would
seem to include any enactment or rule of law for the time being in force in India. This
branch of the subject may thus be considered under three heads according as the object
or consideration of an agreement is such as would defeat, (1) the provisions of any legis-
lative enactment, or (2) the rulcs of Hindu and Mahomedan law, or (3) other rules of law
for the time being in force in India.

1. Legislative enactment.—An agreement (o pay a cess which the law has declared
to be illegal is void. So when the manager of a temple at Broach sued to establish a right
to levy duty on cotton exported from Broach, the Court held that, even if the defendant
had impliedly assented to pay, the agreement was unlawful as defeating the provisions
of the Bombay Town Duties Act XIX of 1844, which had abolished all cesses not form-
ing part of the land revenue.” Again, if a suspect who is ordered to furnish security for
good behaviour under the Code of Criminal Procedure deposits the amount of the secur-
ity bond with the surety, he will not be able to recover it by a suit. This is because the
effect of the agreement of deposit is o defeat the provisions of the Code by rendering
the surety, a surety only in name.” Similarly, if a bail-bond is forfeited owing to the fai-
lure of the accused lo appear, the surety cannot recover the amount {rom a person who
agreed o indemnify him.” But when an agreement is merely “‘void’’ as distinguished
from ‘‘illegal,” e.g. an agrcement to give time 0 a judgement-debtor without the sanc-
tion of the Court under the old Civil Procedure Code—either party on performing his
part of the contract can enforce it as against the other party.“ Under sec. 11 (2) of the
Indian Companies Act, 1956, a trading partnership of more than 20 persons is illegal
uriless registered as a.company. It has been held that suit will not lie for the dissolution
of such a partnership as it would defeat the provisions of the Companies AcL.”' But the

73 Venkata v. Attar Sheik ('49) AM. 252,

74 Bhikanbhai v, Hiralal (1900) 24 Bom. 622
approving Gangadhar v. Damodar (1896)
21 Bom. 522.

15 Gherulal Parakh v. Mahadeodas A1R . 1959
S.Z. 181, 785, Para 8 and 792, Para 20.

76 Ik 4.

77 C ‘wvami Shri Purushotamji Maharaj v.

Robb (1884) 8 Bom. 398. Vs

78 Fateh Singh v. Sanwal Singh (1878) 1
All. 751.

79 Bhupati Ch. Nandy v. Golam Ehibor Chow-
dry (1919) 24 C.W. N 368.

80 Bank of Bengal v. Vyabhoy (1891) 16 Bom.
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illegality of the partnership affords no reason why it should not be sued by an innocs-:
person who is not aware of the illegality which affects the firm.*

The policy of the Insolvent Debtors Act is to make thé relief of the insolves con-
ditional on all his property being available for rateable distribution among all his cred-
itors. Therefore an agreement made by an insolvent to pay one creditor in full in
consideration of his not opposing his discharge is void as inconsistent with the policy of
the Act® An agreement by a debtor not to plead.limitation is not a restraint of legal
proceedings under s. 28 but it is void under s. 23, as it would defeat the provisions of
the Limitation Act.* el

Where a discharged insolvent agrees to pay his old debt in consideration of the cred-
itor entering into a fresh transaction, the transaction is valid.®* In a partiion suit a
decree was passed against one of the parties for Rs.1,000 for the marriage expenses of
another party. In order to evade the Child Marriage Restraint Act (XIX of 1929) the mar-
riage of the party in whose favour the decree was passed was performed in a Native State,
where there was no prohibition against such a marriage. It was held that the decree couid
be executed for the marriage expenses.® :

Contracts forbidden by regulations under the Defence of India Act are illegal ¥
Agreements in contravention of the Jute Control Order and the Oil Seeds Order are void,
and so are any references to arbitration contained in such agreements® The principal
could not recover moneys received by the agent by means of sale of quota rights contrary
to Imports and Exports Act.”

Agreements in contravention of Agra Tenancy Act,” Bengal Tenancy Act,” West
Bengal Premises Rent Control Act.” would not be enforced. Agreement entered into by
the State Road Transport Corporation with another to run his bus as a nominee of the Cor-
poration on the route in respect of which permit was issued in favour of the Corporation
for 5 years was contrary 1o sections 42 and 59 of the Motor Vehicles Act 1939 % Cor-
poration cannot allow its nominee to run the vehicles against payment of some amount
to Corporation. There is no statutory provision authorising the Corporation to grant of
s permit as it would be exercising power of the Regional Transport Authority and Cor-
y.oration cannot indirectly clutch at Jurisdiction of the Regional Transport Authority.”

The well known doctrine in pari delicto potior est conditio defentis [*“where the cir-
cumstances are such that the court will refuse 10 assist sither party, the consequences
must in fact be that party in possession will not be disturbed.”” Stroud’s Judicial Diction-
ary 4 edition (1973) Vol. III p. 1317] was considered by the Supreme Court in two
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. appeals from the same statute called Bihar Buildings, (Lease, Rent and Eviction) Contro'
Act 1947. In Budhwanti v. Gulab Chand,” Supreme Court found that there was ..0
compulsion or exploitation and parties had contravened the provisions of the said Ac. for
their mutual advantage. If that be the evidence, the excess rent paid voluntarily and with-
out any protest under a mutual agreement in violation of the said Act cannot be recovered
back by a tenant nor can he ask for adjustment of such amount towards the rent. In Mohd.
Salimuddin v. Mistrilal’® tenant in order to secure tenancy advanced certain amount
his landlord in violation of the prohibition of the aforesaid Act. An agreement between
them contained a stipulation that the loan amount was o be adjusted against the rent
which accrued. The amount so advanced was sufficient o cover a landlord’s claim for
arrears of rent. However a landlord filed a suit for eviction against a tenant. Tt ‘was held
that tenant was entitled to claim adjustment of the loan amotint against the rent. In this
case, tenant cannot be said 1o ‘be in arrears of rent after such adjustment of loan amount
towards the rent. Here the exception of the doctrine was applicable as the position of the
parties to an agreement was unequal and the statute was enacted for the benefit of the
tenant. Also, the tenant was acting not voluntarily but under compulsion of circumstances
and was obliged to succumb to the will of the landlord who was in a dominating position
who made the tenant to advance money to him perforce to secure a lease. On the other
hand, Supreme court in Lachoo Mal v. Radhey Shyam’ found agreement between land-
lord and tenant neither illegal nor unlawful nor defeating the provision of any law within
S. 23 of the Indian Contract Act in the following facts. A tenant had surrendered pos-
session of his shop to landlord for reconstruction of rooms on the upper storey. of shop
for his own residence under a written agreement. It also provided that tenant would be
redelivered possession of his shop on the same rental basis and a landlord shall not be
entitled to derive benefits from the U.P. Rent Control and Eviction Act 1947. Upon com-
pletion of construction landlord redelivered possession but ‘claimed higher rent from
tenant inspite of written agreement. The question for the Supreme Court was whether this
agreement was unlawful as tending to defeat the provision of the said Act or it operated
10 Waive the advantage of law, without infringing any public right or public policy. The
Court found the latter interpretation to be correct one as the U.P. Rent Act was for the
protection of tenant who required to be protecied. A landlord could waive the benefit
intended by the Act. A private advantage, not involving public considerations, may be
released or waived by a landlord.

2. Rules of Hindu and Mahomedan law.—An agreement that would defeat the pro-
visions of Hindu law is unlawful within the meaning of the present clause. A contract 10
give a son in adoption in consideration of an annual aliowance to the natural parents is
an instance of this class, and a suit will not lie to recover any allowance on such a con-
tract, though the adoption may have been made.

A contract entered into by Hindus living in Assam, by which it is agreed that, in the
evend of the husband leaving the village in which the wife and her friends resided the mar-
riage shall become null and void, is contrary to the policy of Hindu law.”

95 ALR. 1987 S.C. 1485. ) pp. 179, 180; Raghubar Das Mahani v.

96 ALR. 1986 S.C. 1019, see for similar P.C. Raja Natabar Singh (1919) 4 Pat. L.J. 42;
decision Kiriri Cotton Company Ltd. v. Narayan v. Gopalrao (1922) 24 Bom. LR.
Ranchhoddas Dewani (1960) A.C. 192. 414, 46 Bom. 908.

%7 ALR 1971-S.C. 2213. 99 Sitaram v. Mussamut Aheeree Heerahnee

98 Sitaram v. Harthur (1910) 35 Bom. 169, at (1873) 11 B.L.R. 129, 134, 135.
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An agreement entered into before marriage between a Mahomedan wife and hus-
band that the wife shall be at liberty to live with her parents after marriage, is void, and
does not afford an answer to a suit for restitution of conjugal rights." Upon the same
principle an agreement between a Mahomedan husband and wife for a future separation
is void, and the wife cannot on separation recover the maintenance allowance provided
by the agreement.” But an agreement contemporaneous with the marmiage that in case of
strained relations between the husband and his wife, the wife would be entitled to claim
the customary maintenance allowance is not void.* 4

3. Other rules of law in force in India.—It is a well established rule of law that,
unless a will is proved in some form, no grant of probate can be made merely on the con-
sent of parties. Hence an agreement or compromise as regards the genuineness and due
execution of a will, if its effect is 1o exclude evidence in proof of the will, is not lawful
S0 as to be enforceable under the provisions of sec. 375 of the Civil Procedure Code [now
Q.23.r.3).* Similarly, a receiver being an officer of the Court, the Court alone is to
determine his remuneration, and the partics cannot by any act of theirs add 1o, or derogate
from, the functions of the Court without its authority.” A promise, therefore, to pay the
salary of a receiver without leave from the Court, éven if unconditional, being in contra-
vention of the law, is not binding on the promisor.®

(3rd Clause)

““Fraudulent.””—Where the object of an agreement between A and 8 was to obtain
a contract from the Commissariat Department for the benefit of both, which could not be
obtained for both of them without practising fraud on the Department, it was held that
the object of the agreement was fraudulent, and that the agreement was therefore void.
But an agrecment between A and B 1o purchase property at an auction sale jointly, and
not to bid against each other, is perfectly lawful ®

(4th Clause)

“Injury to the person or property of another.”’—Thc general term “‘injury’”
means criminal or wrongful harm. Evidently there is nothing unlawful in agreeing to
carry on business lawful in itself, though the property of rivals in that business may, in
a wide sense, be injured by the consequent competition. A bond which compels the exe-
cutant to daily attendance, and manual labour until a certain sum is repaid in a certain
month and penalizes default with overwhelming interest is unlawful and void. “Such a
condition,”” the Court said, “‘is indistinguishable from slavery and such a contract is, in
our opinion, opposed to public policy and not enforceable.””® An agreement, belween

Y Abdul v. Hussenbi (1904) 6 Bom. L.R. 728. 5 See Civil Procedure Code, O, 40, 1. 1.
2 Fatma v. Ali Mahomed (1912) 37 Bom. § Prokash Chandra v. Adlam (1903) 30 Cal,
280; contra Muhammad Muni-ud-din v. 696,
Jamal Fatima (1921) 43 All 650; followed 7 Sahib Ram v. Nagar Mal (1884) Punj. Rec.
Muhammad Ali Akbar v. Fatima Begum no. 63,
(1929) 11 Lah. 85. - 8 Nanda Singh v. Sunder Singh (1901) Punj.
3 Jamila v. Abdul (1939) 184 1.C. 105, ('39) Rec. no. 37. :
AL, 165. ® Ram Sarup v. Bansi Mandar (1915; 42
4 Monmohini Guha v. Banga Chandra Das Cal. 742; Satish Chandra v. Kashi Sahu

(1903) 31 Cal. 357. (1918) 3 Par L.J. 412.
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two companies that they would not without the written consent of the other ‘‘at any time
employ any person who during the then pzst five years shall have been a servant of
yours™ is unlawful."

(5th Clause)

“Immoral.”’—A landlord cannot recover the rent of lodgings knowingly let 0 a
prostitute who carries on her vocation there.!! Similarly, money lent to a prostitute
expressly to enable her to carry on her trade cannot be recovered.'” On like grounds,
ornaments lent by a brothel-keeper 10 a prostitute for attracting men and encouraging pros-
titution cannot be recovered back.”” An assignment of a mortgage to a woman for
future cohabitation is void, and it can be set aside at the instance of the assignor though
partial effect may have been given to the illegal consideration.’ Similarly, where the
plaintiff advanced moneys to the defendant, a married woman, to enable her to obtain a
divorce from her husband, and the defendant agreed to marry him as soon as she could
obtain a divorce, it was held that the plaintiff was not entitled to recover back the amount,
as the agreement had for its object the divorce of the defendant from her husband, and
the promise of marriage given under such circumstances, was conira bonos mores.”* An
agreement to pay money upon the consideration that the plaintiff would give evidence in
a civil suit on behalf of the defendant cannot be enforced. Such an agreement may be for
giving true evidence, and then there is no consideration, for *‘the performance of a legal
duty is no consideration.for a promise’’; or it may be for giving favourable evidence
either true or false, and then the consideration in vicious."® An agreement to sell a share
in the managing agency of a company to a person who is appointed to enquire into a dis-
pute between the vendor and another in respect of the managing agency is void."”

A consideration which is immoral at the time, and, therefore, would not support an
immediate promise to pay for it, does not become innocent by being past; and so in Hus-
seinali v. Dinbai,"® and again, in Kisondas v. Dhondu it was held that past cohabita-
tion is not a good consideration for a transfer of property. Bonds and covenants given in
consideration of future co-habitation are void in law.” The English view of such cases
is that the alleged consideration is bad simply as being a past consideration. In a Patna
case? a person had agreed to pay a maintenance allowance to his discarded mistress.
The was considered a contract to compensate the woman for the social position that she

19 Kores Manufacturing Co. v. Kolok Manu- 16 Sashannah Chetti v. Ramasamy Chétty

facturing Co. (1957) 3 All. ER. 158.

11 Gaurinath Mookerji v. Madhumani Pesh-
aker (1872) 9 B.L.R. App. 37; Bani Man-
charam v. Regina Stanger (1907) 32 Bom.
581, at p. 586 et seq.; Choga Lal v. Piyari
(1908) 31 All 58.

12 Bholi Baksh v. Gulia (1876) Punj. Rec. no.
64.

13 Alla Baksh v. Chunia (1877) Punj. Rec. no.
26. -

14 Kandaswami v. Narayanaswami (1923) 45
Mad. L.I. 551 See also Alice Mary Hill v.
William Clark (1905) 27 All. 266.

15 Bai Vijli v. Nansa Nagar (1885) 10 Bom.

152.
CA-6

(1868) 4 MHC. 7.

17 Gulabchand v. Kudilal, ('59) A. Madh. p.
151,

18 (1923) 25 Bom. L.R. 252.

19 (1920) 44 Bom. 542; Sabava v. Yama-
nappa_(1933) 35 Bom. L.R. 345, ('33)
AB. 209.

2 fstak Kamu v. -Ranchhod Zipru, AIR.
(1947 Bom. 198.

2 Godfrey .. Mt. Parbati (1938) 17 Pat. 308,
178 1.C. 574, {*38) A.P. 502. The distinc-
tion between past cohabitation as being a
consideration and loss of social status is
being a consideration is fine.
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had lost as the result of being a man’s mistress, and contract was considered valid.

““Opposed to public policy.””—The general head of public policy covers a wide
range of topics. Agreements may offend against public policy by tending Lo the prein: e
of the State in time of war (trading with eremies, etc.), by tending to the perversion or
abuse of municipal justice (stifling prosecutions, champerty and maintenance) or, in pri-
vate life, by attempting to impose inconvenient and unreasonable restrictions on the free
choice of individuals in marriage, or their liberty to exercise any lawful trade or calling.
In a suit between private parties, the Court will not enforce, on the ground of public
policy, a contract which involves the doing in a foreign and friendly country of an act
which is illegal by, and violates, the law of that country.”” The doctrine of public policy
is not 10 be extended beyond the classes of cases already covered by it. No Court can
invent a new head of public policy;” it has even been said in the House of Lords that
“‘public policy is always an unsafe and treacherous ground for legal decision.”” This
does not affect the application of the doctrine of public policy to new cases within its rec-
ognised bounds.

In Gherulal Parakh v. Mahadeodas Maiya the Supreme Court observed that the doc-
trine of public policy is a branch of common law and like any other branch of common
law, it is governed by precedents.” Its principles have been crystallized under different
heads and though it is permissible for courts to expound and apply them to different sit-
uations, it should be invoked in clear and incontestable cases of harm to the public.”
Even if it is permissible for couris io evolve a new head of public policy, it should
be done under extraordinary circumstances giving rise to incontestable harm to the
society.” .

‘Recently the Supreme Court made certain fundamental observations on the question
of public policy. According to the Supreme Court the expression public policy is incap-
able of precise definition. It varies from time to time. Transactions which were once con-
sidered against public policy are now being (it is submitted it should be, it may be)
upheld. Similarly where there has been a well recognised head of public policy, Courts
will extend it to new transactions and changed circumstances. It may invent a new head
of public policy in consonance with public conscience and public good and certainly the
preamble to the Constitution, fundamental rights and the directive principles of state
policy. Public policy, however, is not the policy of a particular government,

1. Trading with enemy.—It is long settled law that all trade with public enemies
without licence of the Crown is unlawful. *‘The King’s subjects cannot trade with an
alien enemy, i.e. a person owing allegiance to a Government at war with the King, with-
out the King’s licence.”’” This includes shipping a cargo from an enemy’s port even in
a neutral vessel.” If the pa-formance of a contract made in time of peace is rendered
unlawful by the outbreak of war, the obligation of the contract is suspended or dissolved

2 Regazzoni v. K. C. Sethna Lid. (1957) 3
All. E.R. 286.

B Lord Halsbury, Janson v. Driefontein Con-
solidated Mines (1902) A.C. 484, 491. See

% Gherulal Parakh v. Mahadeodas Maiya
(1959) 2 S.C.R (Supp.) 406; A.LR. (1950)
S.C. 781.

2 Central Inland Water Transpo:t Corp, Ltd.

also Shrinivasdas Lakshmi Narayan v.
Ramchandra Ramrattandas (1920) 44
Bom. 6; Abdul Rahim v. Raghunath Sukul
(’31) A.P. 22.

2 Lord Davey (1902) A.C. at p. 500,

v. Brojo Nath Ganguly. ALR. 1986 5.C.
1571, 1612, para 93.
2 Lord Macnaghten, Janson v. Driefontein
Consolidated Mines (1902) A.C. at p. 499.
3 Esposito v. Bowden (1857) 7 E. & B. 763.
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according as the intention of the parties can or cannot be substantiaﬂ y carried out by post-
poning the performance till the end of hostilities.” The recent development of cases of
this class is dealt with under sec. 56 below. The rules under this head become applicable
only when an actual state of war exists. A contract of insurance made before war cannot
be vitiated, as regards a loss by seizure before any act of public hostility, by the fact that
war did break out shortly afterwards.” ;

2. Stifling prosecution.—Agreements for stifling prosecutions are a well known
class of those which the Courts refuse to enforce on this ground. The principle is “‘that
you shall not make a trade of a felony.”” In England the compromise of any public off-
ence is illegai. If the accused person is ‘‘innocent, the law [is] abused for the purpose of
extortion; if guilty, the law [is] eluded by a corrupt compromise screening the criminal
for a bribe.””*

A compromise of proceedings which are criminal only in form, and involve only pri-
vate rights, may be lawful.® This perhaps is of no importance in Indian practice, where
we have a statutory list of compoundable offences. ““The criminal law of this country
makes a difference between ‘various classes of offences. With regard to some, it allows
the parties to come to an agreement and either not to take proceedings or to drop the pro-
ceedings after institution in a few instances even without the leave of the Court, and, in
other instances, with the leave of the Court. But there are other cases which cannot be
compounded or arranged between the parties. . . . If the offence [is] compoundable and
[can] be settled in or out of the Court without the leave of the Court, there seems no
reason why {a compromise] should be regarded as forbidden by law or as againstpublic
policy, the policy of the criminal procedure being to allow such a compromise in-such
cases.> Thus, where A agreed to execute a Kabala of certain lands in favour of B in
consideration of B abstaining from taking criminal proceedings against A with respect to
an offence of simple assault which is compoundable, it was held that the contract was not
against public policy and could be enforced.” The same principle was applied where
the offence was compoundable with the permission of the Court and was so com-
pounded”” But where the offence is non-compoundable as where the charge is one of
criminal breach of trust and the offence is compounded by the accused passing a bond
to the complainant, the latter cannot recover the amount of the bond.*® An arbitration

2 Esposito v. Bowden (1857) 7 E. & B. 763.

30 Janson v. Driefontein Consolidated Mines
(1902) A.C. 484, followed in Wolf & Sons
v. Dadyba Khimji & Co. (1920) L.L.R. 44,
Bom. 631.

31 Lord Westbury, williams v. Bayley (1866)
L.R. 1 HL. 200, 220; Mohanlal v. Kashi-

~ ram (1950) Nag. 105 ('50) AN. 71.

32 Windhill Local Board v. Vit (1890) 45
Ch. Div. 357.

3 Fisher & Co. v. Apollinaris Co. (1875)
LR. 10 Ch. 297, as qualified by Windhill
Local Board, v. Vint (1890) 45 Ch. Div.
351. See also Tek Chand v. Harja Rai
Arjau Das (1929) 117 1.C. 74, ("29) AL.
564,

34 See 5. 320, Crimmnal Procedure Code,

1973, see also Penal Code, ss. 213, 214.
35 Per Cur. Amir Khan v. Amir-Jan (1898) 3
C.WN. 5, followed in Ahmed Hassan v,
Hassan Mahomed (1928) 52 Bom. 693;
Harbans Singh v. Bawa Singh ('52) A.C.
73.
36 Thid.

37 Quseph Poulo v. Catholic Union Bank
(1965) A.S.C. 166 = (1964) S.C.R. 745.
38 Majibar v. Syed Muktashed (1912) 40 Cal.

113; Mortai v. Thanappa (1914) 17 Mad.
385: Ahmed Hassan v. Hassan Mahomed
(1928) 52 Bom. 693; Habidad Khan v.
Abdul Rahman (1931) 53 All 130. ('31)
AA. 128; Mishrimal v. Sohanraj, LLR

(1959) Raj. 934.
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agreement to stifle a non-compoundable offence czanot be enforced.” In the Supreme
Court case a partner R filed a complaint against his ¢o-partners including an Appelant in
the Magistrate’s Court alleging that the accounts of the partnership were fraudulently ali-
ered. Later on, an agreement was executed by all the partners referring their dispute to
an arbitrator and R agreed to withdraw the aforesaid complaint pending before the Mag-
istrate Court. When the question of enforcement of an arbitrator’s award arose, Appellant
alleged for setting aside the award of an arbitrator on the ground that the arbitration
agreement was invalid under S. 23 of the Act insofar as arbitration was the result of an
agreement Lo stifle prosecution. The Supreme Court accepted the Appellant’s contention.
As the offence charged by R against the Appellant was non-compoundable offence, the
withdrawal of such proceeding was a consideration for the arbitration agreement to which
S. 23 would be attracted. Once the machinery of the criminal law is set for non-
compoundable offence, it is for the criminal courts alone to deal with the allegation and
that decision cannot be taken out of the hands of the criminal court and dealt with by pri-
vate individuals.®® A bond in discharge of a pre-existing liability is valid although on
execution of the bond a prosecution of the executant for a non-compoundable offence is
withdrawn. This is because the withdrawal of the prosecution may be the motive but is
not the consideration or object of the bond.*

As a suit will not lie on an agreement to stifle a prosecution so an agreement of this
class will not avail as defence to a suit. Thus, where in a suit for damages for wrongful
arrest and confinement the defendant pleaded an agreement under which the plaintiff was
1o give up all claims against the defendant for his arrest and confinement in consideration
of the de‘endant withdrawing charges of criminal trespass and being a member of an

"unlawful assembly preferred against the plaintiff, it was held that, the latter offence being
non-compoundable, the agreement could not be set up as an answer to the suit.*”

3. “Champerty and Maintenance.””—The practices forbidden under these names
by English law may be summarily described as the promotion of litigation in which one
has no interest of one’s own. Maintenance is the more general term; champerty, which
in fact is the subject of almost all the modern cases, is in its essence ‘‘a bargain whereby
the one party is to assist the other in recovering property, and is to share in the proceeds
of the action.””*” Agreements of this kind are equally illegal and void whether the assis-
tance to be furnished consists of money, or, it seems, of professional assistance, or
both.* They are in practice often found 1o be also disputable on the ground of fraud or
undue influence as between the parties.”

The specific rules of English law against maintenance and champerty have not been
adopted in India,* but the principle, so far as it rests on general grounds of policy, is

3 V. Narasinha Raju v. V. Gurumurihi Raju
(1963) 3 S.C.R. 687 : A.LR. (1963) S.C.
107.

40 Ibid. :

4! Shaikh Gafoor v. Mi. Hemanta ('31) A.C.
416; Deb Kwnar v. Anath Bandhu (1931)
35 C.W.N. 28, (’31) AC. 421; Ouseph
Poulo v. Catholic Bank ('65) A.S.C. 166.

42 Dalsukhram v. Charles de Bretton (1904)
28 Bom. 326; V. Narasimharaju v. Guru-
murthy ('63) AS.C. 107.

43 Hutley v. Hutley (1873) LR. 8 QB. 112,
per Blackburn, J.: and see per Chiuy I,
Guy v. Churchill (1888) 40 Ch. D. at p. 488.

4 Stanley v. Jones (1831) 7 Bing. 369, may
be considered the leading modem case; Re
Attorneys and Solicitors Act (1875) 1 Ch.

- D. 573.

45 Rees. v. De Bernardy (1896) 2. Ch. 437; U.
Pe Gyi v. Maung Thein Shiv (1923) 1
Rang. 565.

46 Ram Coomer Coondoo v. Chunder Cantu
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regarded as pari of uie zaw of *‘justice, equity, and good conscience’’ to which the deci-
sions of the Court should conform. The leading judgement o this effect is in Fischer v.
Kamala Naicker,” an appeal from the Sudder, Dewanny Adawlut, Madras. In Bhagwat
Zayal Singh v. Debi Dayal Sahu,” the Judicial Committee clearly laid it down that an
agreement champertous according o English law was not necessarily void in India; it
must be against public policy to render it void here. A present transfer-of property for con-
sideration by a person who claims it as against another in possession thereof, but who has
not yet established his title thereto, is not for that reason opposed to public policy.”
Similarly, agreements to share the subject of litigation, if recovered in, conszderauon of
- supplying funds to carry it on are not in themselves opposed to public pohcy “‘But
agreements of this kind Oughl to be carefully watched and when found to be extortionate
and unconscionable so as to be inequitable against the party, or to be made, not with the
bona fide object of assisting a claim believed to be just and of obtaining a reasonable
recompense therefore, but for improper objects, as for the purpose of gambling in liti-
gation or of injuring or oppressing others by abeting and encouraging unrighteous suits
s0 as to be contrary to public policy, effect ought not to be given to them.”” But it is
essential to have regard not merely to the value of the property claimed but to the com-
mercial value of the claim. ‘“The uncertainties of litigation are proverbial; and if the finan-
cier must needs risk losing his money he may well be allowed some chance of
exceptional advaniage.””>* Where a claim was of a simple nature and in fact no suit was
necessary 10 settle the claim, an agreement to pay Rs. 30,000 to the plamuff for QSSISUng
in recovering the claim was held 1o be extortionate and inequitable.”’ A contract to
assist a litigant so as (o delay Lhe execution of a decree against him is opposed o public
policy and cannot be enforced.™

Agrecments between legal practitioners subject to the Legal Pracuuoners Acr, 1879,
(corresponding now to the Advocates Act, 1961) and their clients, making the’ rémune-
ration of the legal practitioner dependent to any extent whatever on the result ofthe case
in which he is retained, are illegal as being opposed to public pohcy

4, Interference with course of justice.—It needs no authority to show that any

Mookerjee (1876) LR. 4 1.A. 23; 2 Cal
233; for one recent example see Banarsi

437; Ramanamma v, Viranna (1931) 33
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30 Kunwar Ram Lal v. Nil Kanth (1893) LR,
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1 Lah. 124; Raja Venkata v. Shri Venkata-
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APC.

53 Harilal Nathalal v. Bhailal Prania! (1940)
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LJ. 85 (’33) A.A. 303. .
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agreement for the purpose, or to the effect, of using improper influence of any kind with
judges or officers of justice is void. An agreement to pay a fee to a holy mgn for prayers
for the success of a suit is not an interference with the course of justice.

Similarly, an agreement which is in contravention of a statute or opposed 1o its gen-
eral policy will not be enforced by a court of law.” A compromise decree enabling the
decree bolder to attach moneys in contravention of the provisions of sec. 60 of the Civil
Proced:re Code has been held 1o be unlawful and not enforceable.’®

£, Marriage brocage contracts.—Agreements to procure marriages for reward are
undoubtedly void by the Common Law, on the ground that marriage ought to proceed,
if not from mutual affection, at least froni the free and deliberate decision of the parties
with an unbiassed view to their welfare. In England, however, this topic is all but obso-
lete. Such questions have come before Indian Courts in several modem cases, with not
quite uniform results. In all those cases, it will be observed, the parties to the suit have
been Hindus, a community in which the consent of the marrying parties has rarely any-
thing to do with the marriage confract, which is generally arranged by the parents or
friends of the parties before they themselves are of an age to give a free and intelligent
consent.” But it has beén held by the High Courts in India that an agreement to pay
money (o the -parent or guardian of a minor in considerations of his consenting to give
the minor in marriage, is void as being opposed to public policy.” So also an agree-
ment o pay a penalty in case a minor daughter is not given in marriage to a particular
person is void.” Again, there is no doubt that an agreement by a person to pay money
to a stranger hired to procurc a wife is opposed to public policy and will not be enforced
by any of the Indian Courts.®

6. Agreement tending to create interest against duty.—One of the reasons sug-
gested for not enforcing agreements to reward parents for giving their children in mar-
riage is that such agreements tend to a conflict of interest with duty. The same principle
is applied by the Common Law to dealings of #gents and other. persons in similar fiduc-
iary positions with third persons. An agent mus: not deal in the matter of the agency on
his own account without his principal’s knowledge. In the present Act the rules on this
head are embodied in the chapter on Agency,” and will accordingly be considered in
that place. If a person enters into an agreement with a public servant which to his know-
ledge might cast upon the public servant obllgauons inconsistent with the public duty, the
agreement is void.”

56 Balsundra Mudaliar v. Mahomed Oosman Baldeo Das v. Mohamaya (1911) 15
(1930) 54 Mad. 29, 57 Mad. LJ. 154. -C.W.N. 447; Kalvangunta Venkata v. Kal-
57 Mohchand v. fkram Ullah (1917) 39 AlL “vangunia Lakshmi (1908) 32 Mad. 185;
173 (P.C.) contrary to the provision of Abbas Khan v. Nur Khan (1920) 1 Lah, 574.
Agra Tenancy Act; Kristodhone v. Brojo 61 Devarayan v. Muthuraman (1914) 37 Mad.
Gobindo, 24 Cal. 895, contrary to Bengal 393, 18 I.C. 515; Fazal Rahim v. Nur
Tenancy Act and Agra Tenancy Act; Saleh Mohammad ('33) A. Pesh. 121.
v. Manekji 50 Cal. 491, contrary to the " 62 Vaithyanathan °v. Gungarazu (1893) 17
Bengal Rent Act. Mad. 9; Pitamber v. Jagjiwan (1884) 13
58 8. & S. M. Rly. v. Rupchand Jitaji & Co. Bom. 131; Bhan Singh v. Kaka Singh (’33)
51 Bem, .72, 1024, AL 849,
50 Furshotamdas Tribhovandas v. Purush- 63 §s, 215, 216.
otamdas Mangaldas (1896) 21 Bom. 23. 64 Sitarampur Coal Co., Ltd. v. Co!ley (1908)

80 Dholidas v. Fuichand (1897) 22 Bom. 658; 13 C. W. N. 59.
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In respect of acquisition-of property by a government servant, a distinction has been
m2de between a transaction contrary to statutory prohibition and a transaction in contra-
vention of government servant’s corduct rules. In the former, a transaction would be void
and in the latter, it would not be void.* If the carrying out of an agreement involved
violation of public policy (offering a bribe for a favourable report in the inquiry proceed-
ings), such an agreement cannot be enforced.*®

7. Sale of public offices.—Traffic by way of sale in public offices and appoint-
ments obviously tends to the prejudice of the public service by interfering with the selec-
tion of the best quahfled persons; and such sales are forbldden in England by various
statutes said to be in affirmance of the Common Law.” The cases in India on this
branch of the subject have arisen principally in connection with religious ofﬁces The sale
of the office of a sebait has been held invalid by the H:gh Court of Madras.* Similarly,
the office of mutwali of a wa;’gf is not transferable,” nor the land which is the emolu-
ment of a religious office.”

An agreement t0 pay money to a public servant 1o induce him to retire and thus
make way for :he appointment of the promisor is virtually a trafficking with reference to
an office, and is void under this section.” Similarly, an agreement by co-sharer in a
mahal to pay an annuity to another co-sharer in consideration of the latter w:Lhdrawmg
his candidature for lambardarship is opposed to public policy and void.” If A pays
money to B who promises to use his influence and to secure A's son an appointment in
the pubhc service, A cannot recover the money if his son does not secure the appaint-
ment.””

8. Agreements tending to create monopolies.—Agreements havmg for their
object the creation of monopolies arc void as opposed to public pohcy

9 Agreement not to bid.—An agreement between persons not (o bid against one
another at an auction sale is not necessarily unlawful Such an agreement is not unlaw-
ful if the object is merely to make a good bargain.” But it is unlawful, if the object is
to defraud a rival decrecholder.”

~-10. Suicide.—In England suicide by a sane person is felode se, and it has accor-
dingly been held that the heirs or assigness of an assured, who has commitied suicide,
cannot enforce the insurance policy, even though on its true construction the insurers had
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agreed 1o pay in such an event,”” This was on the ground that suicide was a crime, sa4
it would be against public policy to enforce such a contract of insurance. In India, how-
ever, suicide is not a crime, nor is it against public policy to enforce a contract of insur-
ance ‘where the assured has committed suicide.”

Waiver of illegality.—Agreements which seek to waive an illegality are void on
grounds of public policy.”” Whenever an illegality appears, whether from the evidence
given by one side or the other, the disclosure is fatal 10 the case. A stipulation of the
strongest form to waive the objection would be tainted with the vice of the original con-
tract and void for the same reasons. Wherever the contamination reaches, it destroys. It
is therefore open to a Court jtself to take objection when it appears that the contract is
tainted with illegality or immorality.”

.
Void Agreements

Agreements 24. If any part of a single consideration for one or
void, if considera- - =
fion ‘and  objects ;. OTE objects, or any one or any part of any one of sev

unlawful in part. eral considerations for a single object, is unlawful, the
agreement is void.

Hlustration

A promises 10 superintend, on behalf of B, a legal manufacturer of mdigo, and an
illegal traffic in other articles. B promiscs to'pay A a salary of 10,000 rupees a year. The
agreement is void, the object of A’s promise and the consideration for B’s promise being
in part unlawful.

Entire or divisible agreements.—This scction is an obvious consequence of the
general principle of sec. 25. A promise made for an unlawful consideration cannol be
enforced, and there is not any promise for a lawful consideration if [th ille-
gal in a consideration which must be taken as a whole, On the other hand, it is well settled
that if several distinct promises are made for one and the same lawful consideration, and
one or more of them be such as the law will not enforce, that will not of itself prevent
the rest from being enforceable. The test is whether a distinct consideration which is
wholly lawful can be found for the promise called in question, ‘“The general mle is that,
where you cannot sever the illegal frem the legal part of a covenant, the contract is altog-
ether void; but where you can sever them, whether the illegality be created by statute or
by the common law, you may reject the bad part and retain the good.™

An agreement with a pleader o pay a fee of Rs. 500 if he wins the suit and also o
transfer to him part of the property in dispute, is not severable and is wholly void.”
Where a part of a consideration for an agreement was the withdrawal of a pending crim-
iral charge of trespass and theft, it was kg that the whole agreement was void.*

78 Beresford v. Royal Insurance Co. Ltd. App. Ca. 111,
(1938) A.C. 586. (But now the position is 81 Narayana Rao v. Ramachandra Rao ('59)
altered in England by Suicide Act 1961). A. Andhra 370,
7 Scottish Union & National Insurance Co. 82 Wiles J., in Pikering v. Ilfracomb Ry. Co.
v. Roushan Jahan (1945) 20 Luck. 194, (i868) L.R. 3 C.P. 235 at p. 250.
AIR. 1945 Oudh 152. % Kathu Jairam Gujar v. Vishwanath Gan-sh
80 Dhanukdhar: v. Nathia (1907) 11 C.W.N. Javadekar (1925) 49 Bom 619.

848; La Banque v. La Banque (1887) 13 84 Srirangachariar v. Ramasami Ayyanga:
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Where A promised to pay Rs. 50 per month to a married woman B, in consideration of
B living in adultery with A and acting as his house-keeper, it was held that the whole
agreement was void, and B could not recover anything even for services rendered to A
as hcvuse,—lu:«ae]:)e:r.’“i Similarly, a suit will not lie to recover money advanced as capital for
the purposes of a partnership which is partly illegal ®

25. An agreement made without consideration is void unless—

(1) it is expressed in writing and registered under the law for the time

Agreement with-  being in force for the registration of documents and is
out  consideration .

! R g mad'c on account of natural love and affection between

wri:l‘ijng and regis- parties standing in a near relation to each other; or unless
tered, ;

(2) it is a promise to compensate, wholly or in part, a person who has
ot is a prnmiscfi.o already voluntarily done something for the promisor, or
0 2nsat 2 H & i
gm‘;‘g"mr?;z“dom_ o something which the promisor was legally compellable

to do; or unless

(3) it is a promise, made in writing and signed by the person to be
or is a promise o charged therewith, or by his agent generally or specially
g;”mﬁﬁg‘;’;‘n ?:;'f‘d authofised in that behalf, to pay wholly or in parta debt

of which the creditor might have enforced payment but
for the law for the limitation of suits. :

In any of these cases, such an agreement is a contract.

Explanation 1 —Nothing in this section shall affect the validity, as
between the donor and donee, of any gift actually made.

Explanation 2—An agreement to which the consent of the promisor
is freely given is not void merely because the consideration is inadequate;
but the inadequacy of the consideration may be taken into account by the
Court in determining the question whether the consent of the promisor
was freely given. ‘

Hiustrations

(&) 4 promises, for no consideration, to give B Rs. 1,000. This is a void agreement.

(b) A. for natural love and affection, promises to give his son, B, Rs. 1,000. A puts
his promise 0 B into writing-and registers it. This is a contract.

(c) A finds B’s purse and gives it 1o him. B promises to give A Rs. 50. This is a con-
tract. ‘ i

(d) A supports B's infant son. B promises to pay A’s expenses in so doing. This is
a contract.

(1894) 18 Mad. 189; Bindeshari Prasad v. 85 Alice Mary Hill v. William Clarke (1905)
Lekhraj Sahu (1916) 1 Pat. L.J. 48, 60; 27 All. 266.
Bani Ramachandra v. Jayawanii (1918) 42 8 Gopairav v. Kallappa (1901) 3 Bom.

Bom. 339. LR. 164.
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(e) A owes B Rs. 1,000 but the debt is barred by the Limitatior Act. A signs a writ-
ten promise to pay B Rs. 500 on account of the debt. This is a contract.

() A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent (o the agreement
was freely given. The agreement is a contract notwithstanding the inadequacy of the con-
sideration.

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his consent
to the agreement was freely given. The inadequacy of the consideration is a fact which
the Court should take into account in considering whether or not A’s consent was freely
given.

Consideration.—This section declares, long after consideration has been defined
[s. 2, sub-s. (d)], that (subject to strictly limited exceplions) it is a necessary element of
a binding contract. The present section goes on 1o state the exceptional cases in which
consideration may be cispensed with. The most obvious example of an agreement with-
out consideration is a pwrely gratuiious promise given and accepted. This section embo-
dies the principle that an agreement without valuable consideration is void or what is
known as Nudum pactum and it cannot be enforced but the Explanation states that if there
is consideration, however, inadequate the agreement will not be void. The inconvenience
suffered by the plaintiff in using the ball [in Carlill v. Carbolic Smoke Ball Co. (1893)
1 QB 256] or in using special comb for a certain period (Wood v. Letrick, the Times Jan-
uary 13, 1932) were held to be sufficient. It is not enough that something, whether act
or promise, appears on the face of the transaction, to be given in exchange for the pro-
mise. That which is given need not be of any particular value; it need not be in appear-
ance or in fact of approximately equal value with the promise for which it is exchanged
(see commentary on explanation 2, below); but it must be something which the law can
regard as having some value, so that the giving of it effects a real though it may be a very
small change in the promisee’s position; and this is what English writers mcan when they
speak of consideration as good, sufficient, or valuable. An apparent consideration which
has no legal value is no consideration at all. A performance or promise of this kind is
sometimes called' an “‘unreal” consideration.

Forbearance and compromise as consideration.—Compromise is a very common
transaction, and so is agreement to forbear prosecuting a claim, or actual forbearance-at
the other party’s request, for a definite or for a reasonable time. The giving up, or for-
bearing to exercise, an actually existing and enforceable right is certainly a good consid-
eration;”’ but what if the claim is not well founded? Can a cause of action to which
there is a complete defence be of any value in the eye of the law? If a man bargains for
reward in consiceration of his 2handonment of such a cause of action, does he not really
get something-for nothing ven if he believes he has a good case? The answer is that
abstaining or promizing i abstain from doing anything which one would otherwise be
lawfully free to do or not 5 do is a good consideration, and every man who honestly
thinks he has a claim deserving to be examined is free to bring it before the proper Court,
and have the judgement of the Court on its.merits, without wiich judgement it cannot

be certainly known whether the claim is well founded or not; for the maxim that every - -

man is presumed (o kiow e 12w, not a very safe one at best, is clearly inapplicable here.".
That which is abandoned or suspended in a compromise is not the ultimate right or claim

8 Jagadindra Nath v. Chandra Nath (1903) APC.7.
31 Cal. 242; Balarama v. Vasudeva (’48)
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of the party, but his right of having the assistance o she Court (o determine and, if admit-
ted or held good, to enforce it. “‘If an intending litigan: bona fide forbears a right to lit-
igate a question of law or fact which it is not vexatious or frivolous to litigate, he does
give up something of value. It is a mistake to suppose it is not an advantage, which a
suitor is uapable of apprecxaung, to be able to litigate his cI:um even if he turns out to
be wrong’’.

The principle thus stated is followed by the Indlan Courts.”” An agreement in the
nature of compromise of a bona fide dispute as to the right of succession to a priestly
office is not without conmderauon * nor is a mutual agreement to avoid further litiga-
tion invalid on this ground;”' nor a family arrangement providing for the marriage
cxpenses of female members of a joint Hindu family on a partition of the joint family
property, nor an agreement entered into by a Hindu husband with his wife in settle-
ment of a doubtful claim for maintenance.”

Promise to perform existing duty—It is well setded in England® that the per-
formance of what one is already bound to do, either by general law or by a specific obli-
gation to the other party, is not a good consideration for a promise, for such performance
is no legal burden to the promisee, but, on the contrary, relieves him of a duty. Neither
is the promise of such performance a consideration, since it adds nothing (o the obligation

. | alréady existing. Moreover, in the case of the duty being imposed by the general law, an
jagreement to lake private reward for doing it would be against public policy. A.person
served with a subpoenz is legally bound to auend and give evidence in a court of law,

‘ and a promise to compcnsate him for loss of time or other inconvenience is void for want
of consideration.” Similarly, an agreement by a client to pay to his vakil after thc latter
had accepted the vakalamama a certain sum in addition to his fee if the suit was success-
ful is without consideration.*® e

But if a man, being already under a legal duty to do something, undertakes to do
something more than is contained therein, or to perform the duty in some onc of several
admissible ways—in other words, to forcgo the choice Whlch the law allows him—this
is a good consideration for a promise of special reward.”

If A is already bound to do a certain thing, not by the general law, but under a con-
tract with Z, if secms plain that neither the performance of it nor a fresh promise thereof
without any addition or variation will support a promise by Z, who is already entitled to
claim performance. For Z is none ihe better thereby in point of law , nor A any worse.

88 Bowen, LJ. in Miles v. N;?w Zealand 92 Anantanarayana V. Savithri (1913) 36

Alford Estale Co. (1886} 32 Ch. Div, 266, Mad. 151.

291. 93 Indira Bibi v. Makarand (*31) AN. 197.
8 QOlati Pulliah Cheti v. Varadaragjulu 94 Collins v. Godefroy (1831) 1.B. & Ad. 950.

(1908) 31 Mad. 474, at p. 476, 477, 95 Sashannah Chetti v. Ramasamy Chetii

Krishna Chandra v. Hemaja Sankar (1917) (1868) 4 M.H.C. 7; Collins v. Godefroy

22 C.W.N. 463 (where the claim was not (1831) 1.B. & Ad. 950.

bona fidz). 96 Ramchandra Chintaman v. Kalu Raju
90 Rameskwar Prosed v. Lachmi Prosad (1877) 2 Bom. 362. .

(12047 31 Cui 111, 131-132; Bhiwa 97 England v. Lavidson. (1840) 11 A. & E.

Mahadshet v. Shivaram Mahadshet (1899) 856 (reward to constable for services

1 Bom. L.R. 455, 497. beyond duty; Glasbrook Brothers Lid. v.
91 Bhima v. Ningappa (1868) 5 B.H.C, Glamorgan County Council, (1925)

A.C.J. 75. A.C. 270.
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Transfer of immovable property.—The section has been referred to in some cases
of sale and mortgage of immovable property which have been said to be void for want
of consideration; but this is incorrect. The Transfer of Property Act says that some of its
sections shall be read as part of the Contract Act but does not say that any of the pro-
visions of the Contract Act shall be read into the Transfer of Property Act. In Tatia v.
Babaji” Farran, C.J., explained the difference between a completed conveyance and an
executory centract. (See Mulla’s Transfer of Property Act, Sth Ed., p. 47.)

Negotiable instruments.—In the case of negotiable instruments proof of conside-
ration is not necessary, for consideration is presumed to have been received. This pre-
sumption is enacted both in sec. 118 of the Negotiable Instruments Act, XX VI of 1881,
and in illustration (¢) to sec. 114 of the Indian Evidence Act, 1872.

Consideration dispensed with.—The English docirine that a contract in the form
of a deed, i.e under seal is valid without consideration has never been accepted in
India.” But under the Contract Act consideration is dispensed with in the following
cases:

(a) Registered writing.—The fact that a contract is in wriling and registered dis-
penses with consideration only if it is made for natural love ar.d affection. A regislered
agreement between a Mahomedan husband and his wife o pay his earning to her is
within the provisions of cl. (1) of the section.' So is a registered agreement whereby 4
on account of natural love and affection for his brother, B, undertakes to discharge a debt
due by B to C. In such a case, if A does not discharge the debt, B may discharge it, and
sue A, to recover the amount.” It is not to be supposed that the nearness of relationship
necessarily imports natural love and affection. Thus, where a Hindu husband exceuted a
registered document in favour of his wife, whereby, after referring to quarrel and disa-
greement between the parties, the husband agreed to pay her for a separate residence and
maintenance, and there was no consideration moving from the wife, it was held in a suit
by the wife brought on the agreement that the agreement was void as being made without
consideration. The recitals in the agreement showed that it was not made on account of
natural love and affection.” So the agreement was not covered by the exception (1) 1
S. 25 of the Act.’ .

But a different view is taken by the Bombay High Court in Bhiwa v. Shivaram,®
where though bad terms existed between the two brothers their agreement was considered
to have been made for natural love and affection and S. 25(1) of the Act was applicable. -
The view of Allahabad High Court may be noted. In Smr. Mania v. Dy. Director, Con-
solidation® a mother disposed of certain immovable property to one of her daughters.
- This caused quarrel and even beating between the two sisters. Later on, & compromise
was made and sale deed was executed transferring some plots reportedly for some
amount in favour of the other sister. (Non-petitioner). A sister transferring the property
(Petitioner) challenged her own sale deed. The trial court held that the deed was made
due to compromise, there wa consideration and it was valid in law. In the High Court,

9% (1896) 22 Bom. 176. 3 Rajlukhy Dabee v. Bhootnath (1900) 4
9 Kaliprasad Tewari v. Raja Sahib Prahlad C.W.N. 488; see Gopal Saran v. Sita Devi
Sen (1869) 2 B.LR. P.C. 11, 122. (1932) 36 C.W.N. 392, 34 Bom. L.R. 470,
! Poonoo Bibee v. Fyez Buksh (1874) 15 (32) A.P.C. 34.
B.LR. App. 5. 4(1899) 1 Bom. L.R. 495.
? Venkatasamy v. Rangasamy (1903) 13 5 ALR. 1971 All 151.

Mad. L.J. 428.
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it was argued by the Petitioner Sister that since cash consideration was paid to her for
the sale-deed by non-petitioner sister, the sale deed was void as being without consid-
eration. Negativing the argument the Allahabad Hi gh Court held that even if thers may
be no consideration the transaction fell within S. 25 (1) of the Act as il was signed and
registered document and thus a valid one. The other requirement of S. 25 (1) that the
transaction is made on account of natural love and affection between parties was pro-
bably not examined by the Court as it found support by its earlier decisions that a family
arrangement entered for the preservation of peace and honour of family or avoidance of
litigation constitutes consideration.

(b) Compensation for voluntary service.—If the services have been rendered at
the request of the promisor they are considered under sec. 2 (d)—see note ‘‘Past Con-
sideration”” at pp. 10-11. The services here referred to must have been rendered volun-
tarily and the clause appears o cover services rendered without the knowledge of the
promisor.° Services rendered for a person other than the promisor are not within the
clause.” Again, the promisor must have been in existence when the voluntary act was
done, so that work done by a promoter of a company before its formation is rot work
done for the company.” The act must have been done for a person competent to con-
tract. Therefore a promise to repay money advanced during the minority of the promisor
does not come within the exception.” It is unncessary to refer to English cases as the
exception does not follow the common law rules. In a Privy Council case B agreed to
give his son in adoption, if A agreed to advance moneys 10 defend any litigation challeng-
ing the adoption. There was litigation and A advanced moneys towards it Thereafter A
died and A’s son advanced moneys to the adopted son. While the adoption suit was pend-
ing before-the Privy Council, the adopted son passed a promissory note in favotirof A’s
son, who agreed that if the adopted son was unsuccéssful before the Privy Council, the
promissory note would not be enforced. The adopted son was successful, and“A’s son
filed a suit on the promissory note. It was held that sec. 25 (2) was not applicable because
to invoke the aid of that provision it had to be proved that the payments had been made
voluntarily. As the moneys were not advanced voluntarily but because of the undertaking
given by A, the section did not apply." 7

(¢) Promise to pay a time-barred debt.—Sub-sec. (3) reproduces modern English
law. This exception applies only where the promisor is a person who would be liable for
the debt if not time-barred, and does not cover promises to pay time-barred debts of third
persons.’’ But the Madras view'” is different. It emphasised that the words “‘by the
person to be charged therewith” of S. 25 (3) are wide enough and it is not necessary that
the promisor must be a person originally liable to pay the debt.

A promise 1o pay a debt due by a third person is void for want of consideration; but
if a Hindu son promises to pay a time-barred debt due by his father he is liable under
Hindu law to the extent of the ancestral property in his hands."”

6 Sindha v. Abraham (1895) 20 Bom. 755, Sukha Ahkir (1928) 51 All. 164.
. per Farran, CI1. 10 Raja of Venkatagiri v. Krishnayya (’48)
7 See Gajadhar v. Jagannath (1924) 46 AllL APC. 150, 50 Bom LR. 517.

755. . 11 Pestonji v. Bai Meherbai (1928) 30 Bom.
8 Ahmedabad Jubilee S. & W. Co. v. Chhot- L.R. 1407.

alal (1908) 10 Bom. L.R. 14], 143, 12 Paliyath Govinda Nair v. Parekalalhil
9 Indran Ramaswami v. Anthappa Chettiar Nair A1R: 1940 Mad. 678.

(1906) 16 Mad. L.J. 422; Suraj Narain v. 13 Abani Bilas v. Kanti Chandra (1934) 38
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The distinction between an ack: ywledgment under sec.19 of the Limitation Act and
*‘promise’” within the meaning of this section is of great imporiance. Both an acknow-
ledgment and a promise are required to be in writing signed by the party or his agcii
authorised in that behalf; and bcth have the effect of creating a fresh starting point of Jim-
itation. But while sec. 18 of the Limitation Act requires that an acknowledgment should
be made before the expiry of the period of limitation, a promise under this section may
be made after the period of limitation has expired. The Privy Council in Maniram v. Seth
Rupchand." has said that an unconditional acknowledgment implies a promise to pay.
But this implied promise is not a promise under this section. A promise under this section
1o pay a time-barred debt must be express promise. Therefore if there is no express pro-
mise, a promise implicd from an acknowledgment cannot be the basis of a suit under sec.
25 of this Act.”” To support a suit there must be a distinct promise and not a mere ack.
nowledgment. The Bombay High Court. had held that khata balance or account stated
was a mere acknowledgment which could not form the basis of a suit."” But this case
must be treated as no longer law, for the Privy Council has held that, even when the bal-
ance of indebtedness throughout the account is on one side, a statement of account is an
agreement that the items on one side are discharged by the items on the other side and
that the balance only is payable. This arrangement constitutes a new cause of action as
on an account stated for which limitation is under Art. 64'° of the Limitation Act® On
the other hand, where a tenant wrote to his landlord in respect of rent barred by limitation,
*‘I shall send by the end of Veyshak month”, it was held that the words constituted a pro-
mise under this section.” The words “‘balance due payable by two instalments™ or the
words ““Nagad Rokda Polia Eidha Te deva sahi”’ meaning thercby *‘the moneys received
in cash are agreed to be paid”'® import a promise to pay. Under sub-sec. (3) it is not
necessary that person charged with should know that the debt for which he was passing
the writing was already time-barred. An agreement between a creditor and a debtor ent-
ered into before the expiry of the period of limitation, whereby the date of payment is
extended beyond the period of limitation, is valid though verbal, if there is a considera-
tion for the agreement, e.g. payment of interest up to the extended date. Such an agree-
ment is not an acknowledgment within the meaning of sec. 19 of the Limitation Act
nor is it a promise to pay a barred debt; it may be enforced at any time within three years

C.W.N. 253, (’34) A.C. 178: See Champak-
lal v. Rayachand (1932) 34 Bom. L.R.
1005. ("32) A.B. 522,
14 {1906) 33 1.A. 165, 172; 33 Cal. 1047, 1058.
13 Maganlal Harjibhai v. Amichand Gulabji
. (1928) 52 Bom. 521, Deoraj Tewari v.
Indrasan Tewari (1929) 8 Pat. 706; Gird-
-..hari Lal v. Firm Bishnu Chand (1932) 54

19 Bishun Chand v. Girdhari Lal (1934) 61
LA. 273; 56 All 376, 33 Bom. LR. T23:
Shivjiram v. Gulabchand (1941) Nag. 114,
(*41) ANN. 100; Balkrishna v. Jayshanker
(1938) 40 Bom. LR. 1010, 178 I.C. 174,
(’38) AB. 460; Shanti Prakash v. Harnam
Das (1938) Lah. 193, 174 1.C. 277, ("38)
AL. 234 (FB.).

All 506, (’32) A.A. 461,

18 Gobind Das v. Sarju Das (1908) 30 AL
268; Mithin Lal v. Marguerite Dairy Farm

- (’32) A.A. 38; Aliah Baksh v. Hamid Khan
("31) A.A. 160. :

17 Jethibai v. Putlibai (1912) 14 Bom. LR.
1020.

18 Corresponding to Art. 26 of the Limitation
Act, 1963.

2 Appa Rao v. Suryaprakasa Rao (1899) 23
Mad. 94. See also Laxumibai v. Ganesh
Raghunath (1900) 25 Bom. 373.

% Nagindas Dharamchand v. Tricumdas
(1877) P.J. 239.

22 Kasturchand v. Manekchand, 45 Bom.
LR. 837. :

2 Corresponding to sec. 18 of the Limitation
Act, 1963,
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from the date on which it was made.” A promise to pay, may be absolute or condi-
tional. If it is absolute, if there is no ‘but’ or ‘if,” it will support a suit without anythir.z
else: if it is conditional, the condition must be performed before a suit upon it can be
decreed

Debt.—The expression *‘debt’’ here means an ascertained sum of money. A pro-
mise, therefore, to pay the amount that may be found due by an arbitrator on t.akmg
accounts between the parties is not a promise 1o pay a “‘debt’” within this section. % The
word debt in this section has been defined as a sum payable in respect of a money
demand recoverable by action,” and includes a judgement debt. Therefore a promise 10
pay the amount of a timebarred decree is valid and enforceable,”

Explanation 2.—This explanation declares familiar principles of English law and
equity. If there is some consideration which the law regards as valuable, the Court will
not inquire into its adequacy but will leave the parties to make their own bargain. But
inadequacy of consideration may be evidence that the promisor was the victim of some
imposition. It may be evidence that the promisor was the viclim of some imposition. It
may be evidence that the promisor’s consent was not free; but it is not in itself conclusive,
and standing alone mere inadequacy of consideration is not a bar even to a suit for spe-
cif ¢ performance. In a suit” 10 set aside a conveyance on the ground of inadequacy of
consideration the Judicial Committee observed: “*The question then reduces itself to
whether there was such an inadequacy of price as to be a sufficient ground of itself 1o
set aside the deed. And upon that subject it may be as well to read a passage from the
case of Tennent v. Tennents (LR. 2 Sc. & D. 6) in which Lord Westbury very shortly
and clearly stated the law upon this subject. He says: ‘“The transaction having been clearly
z real one, it is impugned by the appellant on the ground that he parted with valuable prop-
erty for a most inadequate consideration. My Lords, it is true that there is an equity which
may be founded upon gross inadequacy of consideration. But it can only be.where the
inadequacy is such as to involve the conclusion that the party either did not understand
what he was about or was the victim of some imposition.” Their Lordships are unable to
come 1o the conclusion that the evidence of inadequacy of price is such as to lead them
to the conclusion lhat the plaintiff did not know what he was about.or was the v:cum ‘of
some 1mposmon

Agreement  in 26. Every agreement in restraint of the marnage of B
restraint of mami- any person, other than a minor, is void. ‘
age void. )’ P

An agreement by a Hindu at the time of his marriage with his first wife not to marry
a second wife whilst the first was living would be void according to the literal terms of
this section. It may be doubted whether such a result was ever contemplated by the Legis-
lature. A restraint on marriage which is absolute is different from a restraint on remar-

2 Ibrahim'Mallick v. Lalit Mohan Roy (1923) 31, 39, 1.C. 220 (F.B.); Bharat National..
50 Cal. 974. Bank v. Bishan Lal (1932) 13 Lah. 448, ,
25 Maniram v. Seth Rupchand (1906) 33 LA. (’32) A.L. 212. &
165, 172, 33 Cal. 1047, 1058; Ballapra- 8 Heera Lall v. Dhunput Singh (1878) 4 Cal.”
gadu v. Thammana (1917} 40 Mad. 701. 500; Shripatrav v. Govind (1890, 14 Bom
% Doraisami v. Vauhdmga ’1917) 40 Mad. 390.
31 (F.B.). - 2 The Administrator-General of Benga.! v.

Z1 Doraisami v. Vaithilinga (1917) 40 Mad. Juggeswar Roy (1877) 3 Cal. 192, 196.
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riage.*® A condition is a wakf that the widow of the co-sharer would forfeit her right of
maintenance if she remarried is valid. An agreement contemporaneous tO marriage exe-
cuted by a husband providing that in the event of strained relations between him ana his
wife, the latter would be entitled to her customary maintenance allowance is not in
restraint of marn'age.3 ' It would seem therefore, that a provision in a Kabinnamah by
which a Mahomedan husband authorises his wife to divorce herself from him in the event
of his marrying a second wife is not void, and if the wife divorces herself from the hus-
band on his marrying a second wife, the divorce is valid, and she is entitled to mainte-
nance from him for the period of iddar®

27. Eve'y agreement by which anyone is restrained from exercising a
Agreement in lawful profession, trade or business of any kind, is to

e of wade ot extent void.

Exception 1—One who sells the goodwill of a business may agree

Savings of ~with the buyer to refrain from carrying on a similar bus-

agreement not to L% s S2ode :
carry on business NCSS, Within specified local limits, so long as the buyer,

of which goodwill ~or any person deriving title to the goodwill from him, car-
I, ries on a like business therein: Provided that such limits
appear to the Court reasonable, regard being had to the nature of the bus-
iness.

' Exceptions (2) and (3) are repealed by Partmership Act.

Agreement in restraint of trade.—The section is general in its terms, and declares
all agreements in restraint of trade void™ pro-tanto, except in the case specified in the
exception. The object appears to have been to protect trade. It has been said that ““trade
in India is in its infancy; and the Legislatire may have wished to make the smallest
number of exceptions to the rule against contracts whereby trade may be restrained.”>

To escape the prohibition, it is not enough to'show that the restraint created by an
agreement is partial, and not general; it must be distinctly brought within one of the excep-
tions, ‘‘The words ‘restraint from exercising a lawful profession, trade or business’ do
not mean an absolute restriction and are intended to apply to a partial restriction, a restric-
tion limited to some particular place, otherwise the first exception would have been
unnccessary.”” This view of the section was expressed by Couch, CJ.. in Madhub
Chunder v. Rajcoomar Doss>® The parties in that case carried on business as braziers
in the same quarter of Calcutta. The defendants suffered loss from the plaintiff’s com-
petition and agreed that if the plaintiff closed his business in that quarter they would pay
him all the advances he had made to his workmen, The plaintiff complied but the defen-
dants failed to pay. The plaintiff sued to recover the amount of the advances, but the
restriction, though confiaed 10 a particular quarter, was held to be void. In other case the

% Latafatunnissa  v. Shaharbanu AIR.  Certainly not “‘illegal’’; Haribhai Manek-

(1932) Oudh 108 (112). lal v. Sharafali Isabji (1897) 22 Bom. 861,
3 Jamila Khatoon v. Abdul Rashid, ALR. 866.

(1939) Lah. 165: 184 I.C. 105. 34 Per Kindersley, I, in Oakes & Co v. Jack-
32 Badu v. Badarannessa (1919) 29 C.LJ. son (1876) 1 Mad. 134, 145.

230, 35 (1874) 14 B.LR. 76, 85, 86,
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plaintiff agreed with the defendant not to carry on the business of dubash for three years
and for the same period (2 act as stevedore of five ships assigned 1o him by the defendant
and no others. It was held that the agreement was void, as the first branch imposed an
absolute, and the second a partial, restraint on the plaintiff’s business.®

Restraint during term of service—An agreement of service by which an
employee binds himself, during the term of his agreement , not to compete with his
employer directly or indirectly is not in restraint of trade. Such an agreement may be
enforced by injunction where it contains a negative clause, express or implied,” provid-
ing that the employee should not carry on business on his own account durring the term
of his engagement™ Thus in Charlesworth v. MacDonald® the defendant agreed to
serve the plaintiff, a physician and surgeon practising at Zanzibar, as an assistant for three
years. The letier which stated the terms which the plaintiff offered and the defendant
accepted contained the words, *“The ordinary clause against practising must be drawn
up.”” No formal agreement was drawn up and at the end of a year the defendant ceased
lo act as the plaintiff’s assistant and began to practise in Zanzibar on his own account.
It was held that the plaintiff was entitled to an injunction restraining the defendant from
practising in Zanzibar on his own account during the period of the agreement.*

Public policy.—The present section is very strong; it invalidates many agreements
which are allowed by the Common Law; and it does not seem open to the Courts to hold
that any agrcement in pari materia, not coming within the terms of the section, is void
on some unspecified ground of public policy. “‘So far as restraint of trade is an infringe-
ment of public policy, 1> limits are defined by section 27.""“

Agreement not in restraint of trade.—This section aims at “‘contracts, by which
a person precludes himself altogether either for a limited time or over a limited area from
exercising his profession, trade, or business and not contracts by which in the exercise
of his profession, wrade, or business, he enters into ordinary agreements with persons deal-
ing with him which are really nccessary for the carrying on of his business.””*? A rea-
sonable constructicn must be put upon the section, and not one which would render void
the most common form of mercantile contracts.”® Thus, a stipulation in an agreement
whereby the plaintiffs agreed that they would not sell to others for a certain period any
goods of the same description as they were sclling to the defendant is not in restraint of
trade.** Similarly, an agreement to sell all the salt manufactured by the defendant
during a certain period to the plaintiff at a certain price is not in restraint of trade.*

Trade combinations.—An agrecment between manufacturers not to self their

36 Nur Ali Dubash v. Abdul Ali (1892) 19 Cal.
765.

37 See Specific Relief Act, 1963, s. 42, ill.
(d); Subha Naidu v. Haji Badsha (1902) 26
Mad. 168, 172; Pragji v. Pranjiwan (1903)
5 Bom. LR. 878. .

38 General Billposting Co. v. Atkinson (1909}
AC. 118, . ..

39 (1898) 23 Bom. 103. See also The Brahma-
putra Tea Co. Ltd. v. Scarth (1885) 11 Cal.
545, 550.

%0 The Bombay Court based its decision on

the authority of Lumley v. Wagner (1852) 1
CA-7

D.M.G. 604. See Ehrman v. Bartholomew
(1898) 1 Ch. 671.

41 Per Jenkins, CJ., in Fraser & Co. v. The
Bombay Ice Manufacturing Co. (1904) 29
Bom. 107, at p. 120.

42 Per Handley J., in Mackenzie v. Striramiah
(1890) 13 Mad. 472, 475.

43 Mackenzie v. Striramiah (1890) 13 Mad.
472 at p. 474.

“4 Carlisles, Nephews & Co. v. Ricknauth
Bucktearmull (1882) 8 Cal. 809.

45 Sadagopa Ramanjiah v. Mackenize (1891)
15 Mad. 79.
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goods below a stated price, to pay profits into a common fund and to divide the business
and prof' its in certain proportions, is not avmded by this section, and cannot be impeached
as oppc)sed w pubhc policy under sec. 23.* In Fraser & Co. v. The Bombay Ice Man-
ufacturing Co'*" Sir Lawrence Jenkins, C.J., expressed a decided opinion that a stipul”
tion restraining the parties to a combination agreement from selling ice manufactured by
them at a raté lower than the rate fixed in the agreement was not void under this section.
A stipulation not to gin cotton or to sell ice for less than a fixed rate does not restrain
any party to the contract from ginning cotton or from selling ice; in other words, none.
of the parties’is restraincd from exercising his’ bu&mess of ginning cotton or selling ice."'
What it does provide for is that in the exercise of the business certain terms shall be

- observed. In an Allahabad case it has been held that agreements such as the above were

neither in restraint of trade nor opposed to public policy.

“To that extent.”’—The meaning of these words is that if the agreement can be
broken up into parts, it will be valid in respect of those parts which are not vitiated as
being in restraint of trade. Where the agreement is not so divisible, it is wholly void.”

Exception 1.—This exception deals with a class of cases which had a leading part
in causing the old rule against agreements in restraint of trade to be relaxed in England.
The question in England is always whether the restraint objected to is reasonable wuh
reference 1o the particular case and not manifestly injurious to the public interest.”

The law of India, however, is tied down by the language of this section to the prin-
ciple of a hard and fast rule qualified by strictly limited exception; and, however mis-
chievous the economical consequences may be, the Courts here can only admimslcr the
Act as they find it.

The kind of cases covered by this exception be illustrated by the following decision
where it was held that a covenant by the defendants on the sale of the goodwill of their
ousiness of carriers to the plaintiff not (o convey passengers io and fro on the road
between Ootacamund and Mettupalaiyam was not in restraint of trade: *‘So partial a
restraint is not really adverse to the interests of the public at large.””” In a Jater and sim--
ilar case the business disposed of was that of a ferry and the restraint on the seller was
limited to three years; but the Judicial Committee had no difficulty in holding that the
transaction amounted 1o a.rcal sale of goodwill and was enforceable.™

Reasonableness of limits.—Reasonableness of restraint imposed must be ascer-
tained in every case by a reference to the nature of the business in question, by the char-
acter and nature of business or if its.customers and the situation of the parties.”” The
test of reasonabler.ess is as' between the parties and injury to public interest™ Any
attempt L;) suppress competition and monopolize the market would be i mjunous lo publ ic
interest.

The word ‘reasonable’ would mean that it is in the interests of the pamcs 1e. lhc

46 Fraser & Co. v. Bombay Ice Manufaciur-
ing Co. (1904) 29 Bom. 107; Bhola Nath v.
Lakshmi Narain (1931) 53 All. 316, (°31)
AA. 83,

47 (1904) 29 Bom. 107.

48 Kuber Nath v. Mahali Ram (1912) 34 All 587.

4 Parasullah v. Chandra Kan.! (1917 23
C.W.N. 979, 983.~

50 Nordenfelt v. -Maxim-Nordenfell Guns and

© Ammunition Co. (1894) A.C. 535.

51 Auchterlonie v. Charles Bill (1868) 4
MH.C. 77.

52 Chandra Kanta Das v. Parasullah Mullick
(1921) L.R. 48 1.A. 5C8, 48 Cal. 1030.

53 Shaikh Kalu v. Rar Saran, 13 C.W.N. 388
(393-94).

“ -“onnors Bros Lid. v. Pernard AILR.
(1941) P.C. 75.
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covenantor subjects himself to the restraint which is no wider than is required to give zde-
quate protection to the interest of the covenantee. The restraint should be in no way injur-
ious to public interest.

28. Every agreement, by which any party thereto is restricted abso-
Agreements in lutely from enforcing his rights under or in respect of
;*“;;%;{L._g*;f.w};%a‘ any contract, by the usual legal proceedings in the ordi-
nary tribunals, or which limits the time within whlcﬁ'l he
may thus enforce his rights, is void to that extent. : '
Exception 1.—This section shall not render illegal q co\ntract by
Saving of con- which two or more persons agree that any dispute which
Ebitration diipue, Ay raise between them in respect of any subject or
that may arise. class of subjects shall be referred to arbitration, and that
only the amount awarded in such arbitration shall be recoverable in
respect of the dispute so referred.
When such a control has been made, a suit may be brought for its spe-
Suits  bawed cific performance, and if a suit, other than for such spe-
s cific performance, or for the recovery of the amount so
awarded, is brought by one party to such contract against any other such
party in respect of any subject which they have so agreed to refer, the exis-
tence of such contract shall be a bar to the suit. [This part of Exception
1-was repealed by the Specific Relief Act, 1887, but.is reprinted here as
the Contract Act was in force in certain Scheduled Districts to which the
Specific Relief Act, 1887, did not apply. The Act of 1887 is row repealed
by the Specific Relief Act of 1963 which applies to the whole of India
except the State of Jammu and Kashmir.]
Exception 2.—Nor shall this section render illegal any contract in
Saving of con- writing, by which two or more persons agree to refer to
ok [© jofer ques-  arbitration any question between them which has already
already arisen. arisen or affect any provision of any law in force for
time being as to references to arbitration.

Agreement in restraint of legal proceedings.—This section applies to agrecments
which wholly or partially prohibit the parties from having recourse to a court of lai». “‘If,
for instance, a contract were 10 contain a stipulation that no action should be brought
upon it, that stipulation would, under the first part of sec.ion 28, be void, because it would
restrict both parties from enforcing their rights under the contrzct in the ordinary legal
tribunals. The section before us affirms the Common Law. Its provisions ‘appear to
embody a general rule recognised in the English Courts which prohibits all agreements
purporting to oust the jurisdiction of the Court.” It does not affect the validity of com-
promises of doubtful rights, and this view is supported by the provisions of the Civil Pro-
cedure Code, which enable parties to a suit to go before the Court and o:a'n a decree
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in terms of a compromise.*® If a contract were to contain a double stipulation that any
dispute between the parties should be settled by arbitration, and neither party shoul”
enforce his rights under it in a court of law, that would be a valid stipulation so far as
regards its first branch, viz. that all disputes between the parties should be referred *o arbi-
tration, because that of itself would not have the effect of ousting the jurisdiction of the
Courts, but the latter branch of the stipulation would be void because by that the juris-
diction of the Court would be necessarily excluded.””* =
Agreements to refer to referee or arbitrator.—A contract whereby it is provided
that all disputes arising between the parties should be referred 1o two competent London
brokers, and that their decision should be final, does not come within the purview of this
section.” Nor does a contract whereby it is provided that all disputes arising between
the parties ‘‘should be referred 1o the arbitration of the Bengal Chamber of Commerce,
whose decision shall be accepted as final and binding on both parties to the contract; 58
still less is it wrong for the parties to a pending suit to give the Court itself, 1f lhey choose
so to agree, full power to decide the whole matter without further appeal.” But a stip-
ulation that parties to a reference shall not object at all to the validity of the award on
any ground whatsoever before any court of law, does restrict a party absolutely from
enforcing his rights in ordinary tribunals, and as such, is void. The Courts have power,
in spite of such a stipulation, to set aside an award on the ground of m:sconducl on the
part of the arbitrator. It was so held by the Madras High Court in a case” in which the

agreement (o submit (o arbitration contained a restrictive stipulation of the above char-
acter.

Agreement to file suit in a Court of one place.—Where there are two Courts, both
of which would normally have jurisdiction to try a suit, an agreement belween the parties
that the suit should be filed in one of 1hose Courts alone and not in the other does not
contravene the provns:ons of this section.®

“Rights under or in respect of any contract.”’—Note that this section applles
only to cases where-a party is restricted from enforcing his rights under. or in respect.of
any contract. It does not apply to cases of wrongs: or torts. Nor does it apply to decrees.
The expression ‘‘contract’® does not include rights under a decree.” 7

Limitation of time to enforce rights under a contract.—Under the provisions of
this section, an agréement which provides that 2 suit should be brought for the breach of
any terms of the agreement within a time shorter than the period of limitation prescribed

55 Anant Das. v. Ashbumcr & Co. (1876) 1 8 Burla Ranga Reddi v. Kalapalli Sithaya
All 267. : (1883) 6 Mad. 368.

36 Per Garth, C.I. in Coringa .Oil Co., Lid. v. 81 Milton & Co. v. Ojha Autornobile Co.
Koegler (1876) 1 Cal. 466, 468, 469; Mulji (1930) 57 Cal. 1280, ('31) AC. 279;
Tejsing v. Ransi Devraj (1909) 34 Bom. 13. Lakshmivillas Mills Co.'v. Vinayak (1935)

31 Coringa Qil Co Ltd. v. Koegler, last note; 37 Bom. LR. 157, (’35) AB. 198; Musaqji
William Jacks & Co. v. Harrowing Sieam- v. Durga Das (1948) Lah. 281, 223 1.C.
ship Co. Lud. (*32) AS. 111. 284, ("46) A.L. 57 (FB.); Libra Mining

58 Champsey v. Gill & Co. (1905) 7 Bom. Works v. Baldota Bros. ('62) And. Prad.
L.R. 805; Chaitram v. Bridhichand (19!5) - 452; Hakam Singh v. Gammon (India) Lid.
42 Cal. 1140. (1971) 3 S.C.R. 214 = (1971) A.S.C. 740.

39 Bashir Ahmad v. Sadiq Ali (1930) 5 Luck. 52 Ramghulam v. Janki Rai (1884) 7 All
391, 120 I.C. 826, (*29) A.O. 451; Bhirgu- 124, 131.

nath Prasad. v. Annapurna (*34) A.P. 644.
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by law is void to that extent. The effect of such an agreement is absolutely to restrict the:
parties from enforcing their rights after the exgiration of the stipulated period, though it
may be within the period of limitatizn. Agreements of this kind must be distinguished
from those which do not limit the time within which a party may enforce his rights, but
which provide for a release or forfeiture of rights if no suit is brought within the period
stipulated in the agreement. The latier class of agreements are outside the scope of the

< present section, and they arc binding between the parties. Thus, a clause in a policy of

fire insurance which provides that “‘If the claim is made and rejected, and an action or
suit be not commenced within three months after such rcjection all benefits under this
policy shall be forefeited’’ is valid, as such a clause operates as a release or forfeiture of
the rights of the assured if the condition be not complied with, and a suit cannot be main-
tained on such a policy after the expiration of three months from the date of rejection of
the plaintiff’s claim. It was so held by the High Court of Bombay in the Baroda Spg. &
Wvg. Co.’s case®

No provision is made in the section for agreements extending the period of limita-
tion for enforcing rights arising under it. In a case before the Judicial Committee® their
Lordships expressed their opinion that, an agreement that in consideration of an enquiry
into the merits of a disputed claim, advantage should not be taken of the Statue of Lim-
itation in respect of the time employed in the inquiry is no bar to the plea of Limitation,
though an action might be brought for breach of such an agreement. There is hardly any
doubt that an agreement which provides for a longer period of limitation than the law
allows does not lie within the scope of this section. Such an agreement certainly does not
fall within the first branch of the siectiqn. There is no restriction imposed upon the right
to sue; on the contrary, it secks to keep the right to sue subsisting even after the period
of limitation. Nor is this an agreement limiting the time to enforce legal rights. It would,
however, be void under sec. 23 as tending to defeat the provisions of the Limitation Act,
1908. * A restriction in a grant of maintenance which debarred the grantee from
suing for maintenance more than one year in arrear was held to be void under this sec-
tion.”’ : _

Exception 1.—This exception ““applies only to a class of contracts, where, as in
Scott v. Avery,” the parties have agreed that no action shall be brought until some ques-
tion of amount has first been decided by a reference, as for instance, the amount of
damage which the assured has sustained in a marine or fire policy. Such an agreement
does not exclude the jurisdiction of the Courts: it only stays the plaintiff’s hand 1ill some

6 Baroda Spg. & Wvg. Co., Ltd. v, Satyana- India Assurance Co. Lid. v. RM. Khandel-
rayan Marine & Fire Insurance Co., Lid. wal. (1974) A. Bom. 228,
(1514) 38 Bom. 344, Foll. in Girdharilal v. & East India Co. v. Odichur Paul (1849) 5
Eagle Star & British Dominions Insurance M.ILA. 43, 70.
Co., Lid. (1923) 27 C.W.N. 955; G. Rainey 65 Repealed and re-enacted as the Limitation
v. Burma Fire & Marine Insurance Co. Act, 1963. :
(1925) 3 Ran. 383; Shakoor v. Hinde & % Ballepragada v. Thammana (1917) 40
Co. (1932) 34 Bom. LR. 634, ('32) AB. .Mad. 701.
330 Western India Prospecting Syndicate 87 Saroj Bandhu v. Jnanda Sundari (1932) 36
Ltd. v. Bombay Steam Navigation Co. Lid C.W.N. 555, ('32) A.C. 720.
(°51) A. Saur. 82; The Unique Motor [nsur- 68 (1885) 5 H.L. 811; Cipriani v. Bi.-=nt

ance v. Rayme. (*50) A. Kutch 32: New (1933) 64 M.L.J. 284, ("33) AP.C. 91.
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particular amount of money has been first ascertained by reference.””®

The point is very similar to those which so frequently occur in England where an
engineer or architect is constituted the arbitrator between a contractor and the person who
employs him as to what should be allowed in case of dispute for extras or penaltics. It
must not be supposed that the use of such terms as “‘sole judge™’ necessarily imposes any
duty of proceeding in a quasi-judicial manner.

This class of cases must be distinguished from those where the obligation of a pro-
misor, such as the duty of paying for work to be done or goods to be supplied is made,
by the terms of the contract, o depend on the consent or approval of some person, as in
a builder’s contract, the certificate of the architect, that the work has been properly done.
Here there is no question of referring to arbitration, or anything like arbitration, a dispute
subsequent o the contract, but the contract itself is conditional, or, in the language of the
Act, contingent (ss. 31-36, below).

Agreements 29. Agrcements, the meaning of which is not cer-
f;;:ﬁy for wncer- i or capable of being or make certain, are void.

[lusirations

(a) A agreesto sell o B “‘a hundred tons of oil.”” There is nothing whatever to show
what kind of oil was intended. The agrecment is void for uncertainty.

(b) A agrees to sell o B one hundred tins of oil a specified description, known as
an article of commerce. There is no uncertainty here to make the agreement void.

(c) A, who is a dealer in coconut-oil only, agrees o scll 0 B **one hundred tons of
0il.”> The nature of A's trade affords an indication of the meaning of the words, and A
has entercd into a contract for the sale of one hundred tons of coconut-oil.

(d) A agrees to seil 1o B ““all the grain in my granary at Ramnagar.”” There is no
uncertainty here to make the agreement void. y

(¢) A agrees to sell to B ““one thousand maunds of rice at a price 10 be fixed by C.”’
As the price is capable of being made certain there is no uncertainty here (o make the
agreement void.

(f) A agrees to sell to B “‘my white horse for rupees five hundred or rupees one thou-
sand.”” There is nothing to show which of the two prices was to be given. The agrecment
is void. =

Construction of contract.—The Court must give ¢.iect to the plain meaning of the
words in the instruments however it may dislike the result. When the bargain is in writ-
ing, the intention of the partics is to be looked for in the words used. A right Lo terminate
at will cannot be restricted to a right to terminate for a reasonable cause.” In construing
business contracts it is no doubt important to appreciate the methods and the point of
view of businessmen but this is merely a prudent way of qualifying the mind to construe
their words and so to determine their meaning but this is rather different from postulating
that reasonable men would or would not have agreed.” If the meaning is doubtful, the

69 Per Garth, C.J., in Coringa Qil Co., Lid. v. " Hurnandrai v. Pragdas, 50 T.A. © =25
K-2gler (1876) 1 Cal. 466, 469; Cooverji Bom. L.R. 537 = (1923) A.P.C."54; China
v. shimji (1882) 6 Bom. 528, 536. " Cotton Exporters v. Beharilal Cotton

70 Central Bank of India v. Hartford Fire Mills, (1961) 3 S.C.R. 845 = (1961) A.S.C.

Insurance Co. (1965) A.S.C. 1288. 1295.
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Court may have regard to the surrounding circumstances.”

Ambiguous contracts.—Section 93 of the Evidence Act provides that when the lan-
guage of a document is ambiguous or defective no evidence can be given to explain or
amend the document. See also secs. 94-97 of the same Act. Neither will the Court under-
take to supply defects or remove ambiguities according 1o its own notions of what is rea-
sonable; for this would be not to enforce a contract made by the parties, but 10 make a
new contract for them. The only apparent exception to this principle is that when goods
are sold without naming a price, the bargain is understood to be for a reasonable price.
[See sec. 9 (1) of the Indian Sale of Goods Act, 1930]

Where the defendant passed a document to the Agra Savings Bank whereby he pro-
mised to pay to the manager of the bank the sum of Rs.10 on or before a certain date
“‘and a similar sum monthly every succeeding month,”” it was held that the instrument
could not be regarded as a promissory note, as it was impossible from its languagc Lo say
for what period it was to subsist and what amount was to be paid unde.r 1[ But if the
agreement is capable of being made certain the section does not apply.” In a contract
of sale, price was to be fixed by a named person, the plea of uncertainty of conditions
was negatived.”

An agreement to grant a !ease when no date of commencement is expressly or
impliedly fixed cannot be enforced.”® But when the commencement of a lease is depcn-
dent upon a contingency, which has occurred, the agreement can be enforced.” An
-agreement to pay a certain amounl after deduction as would be agreed upon between the
parties is void for uncertainty.™ It has also been held that an agrccmcnt Lo refer an arbi-
tration (0 a person, who has been described in uncertain terms is void.”” But where the
proprietor of an indigo factory mortgaged 1o B all the indigo cakes that might be man-
ufactured by the factory from crops to be grown on lands of the factory from the date
of the mortgage upto the date of payment of the mortgage debt, it was held Ihat the terms
of the mortgage were not vague, and that the morigage was not void in law.*

A term in an agreement that a dispute arising out of the contract be settled by arbi-
tration according to a specified Association is not vague or uncertain.*' A contract con—
taining the words “‘subject to usual force majeure clause’ is not vague or uncertain.®
Similarly, an agreement between a landlord and a tenant to adjust the cost of repairs of
the new construction to be made by the lenant against the rent payable by the tenant to

72 Raja v. Venkata v. Venkalapathi Raju,

71.Sitlani v. Vircosing (1947) 225 1.C. 264,

(1924) A.P.C. 162 = 48 Mad. 230.
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All 562.

7 Rami Naidu v. Seethan Naidu (1935) 154
I.C. 821, (’35) A.M. 276.

5 Sobhat Devi v. Devi Phal, (1971) A. S.C.
2192, M. Sham Singh v. State of Mysore

(1972) A.S.C. 2440 (Salary to be fixed by

Govt.).

%6 Giribala Dasi v. Kalidas Bhanja (1920)
22 Borm. L.R. 1332, 57 1.C. 626, AILR.
1921 P.C. 71; Central Bank Yeotmal Ltd, v.
Vyenkatesh (1949) Nag. 106, A.LR. 1949
Nag. 286; Marshall v. Berridge (1881) 18
Ch. D. 233, C.A.

ALR. 1947 Sind. 6.

™ Kalpana Devara v. Krishna Mitter (1945)
Mad. 521, 219 I.C. 231, ALR. 1945 Mad.
10 Distinguished in East Asiatic Co. v.
Rugnath ALR. 1953 Sau 122.

" Governor-General in Council v. Simla
Banking & Indusirial Co. Ltd., AI1R. 1947
Lah. 215, 266 1.C. 444,

80 Baldeo Parshad v. Miller (1904) 31 Cal.
667, 676-678.

81 M. Golodetz v. Serajuddi, 63 C.W.N. 128.

82 Dhanrajmal Gobindram v. Shamji Kalidas
& Co. (1961) 3 S.C.R. 1020: 64 Bom. L.).
169: ALR. (1961) S.C. 1285.
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the landlord would not be void for uncertainty as the cost of repairs could be ascertained
after the repairs are carried out.”

‘A contract to negotiate,” supported by consideration, is too uncertain and not
enforceable.” Court held there was no contract as there was no agreement between the
parties upon a fundamental matier as to pnoe in a building contract nor regarding the
method by which price was to be calculated.”

30. Agreements by way of wager are void; and no suit shall be
Agreements by brought for recovering anything alleged to be won on
way of wager void. 41y wager, or entrusted to any person to abide the result
of any game or other uncertain event on which any wager is made.
This section skall not be deemed to render unlawful a subscription or

Excepion  in contribution, or agreement to subscribe or contribute,
ffr:':ef of certain made or entered into for or towards any plate, prize or

racing. sum of money, of the value or amount of five hundred
rupecs or upwards, to be awarded to the winner or win-
ners of any horse-race.

Nothing in this section shall be deemed to legalize any transaction

Section 294-A connecied with horse-racing, to which the provisions of
of the Indian Penal . :
Code not affectad. . Section 294-A of the Indian Penal Code apply.

Wagering contracts.—This section rapresents the law of wagering contracts now in
force in India, supplemented in the Maharashira State by Act I1I of 1865. It superseded
Act 21 of 1848 (an Act for avoiding wagers).

“There is no technical objection to the validity of a wagering contract” It is an
agreement by mutual promises, each of them conditional on the happening or not hap-
pening of an unknown event. So far as that goes, promises of this form will support each
other as well as any other reciprocal promises.

_What is a wager. —A wager has been defined as a conlrm.t by A to pay money to
B on the happening of a given event, in consideration of B paying to him money on the
event not happening.*® But Sir William Anson’s definition, ‘‘a promise to give money
or money’s worth upon the determination or ascertainment of an uncertain event,”” is
neater and morc accurate. To constitute a wager *‘the parties must contemplate the deter-
mination of the uncertain event as the sole condition of their contract. One may thus dis-
tinguish a genuine wager from a conditional promise or a guarantee’’. Anson, Law of
Contract, 22nd ed. 301, 302. “‘But if one of the partics has the event in his own hands,
the transaction lacks an essential ingredient of a wager.””” “It is of the essence of a
wager that each side should stand to win or lose according te the uncertain or unascer-

8 Chandra Sheikhar v. Gopi Nath, AIR. 8 Hampden v. Walsh (1876) 1 Q.B.D. 189,
(1963) All. 248. 192. See also per Lord Brampton in Carlill

8 Courtiiey and Fairbairn Ltd. v. Tolani v. Carbolic Smoke Ball Co. (18%2) 2
Bros. (Hostels) Lid. (1975) 1 W.L.R. 297. G.B. 484, 490.

85 Gherula: Parakh v. Mahadeodas Maiya '8 Per Birdwood T, in Dayabhai Tri~hovan-
(1959) 2 S.C.R. (supp.) 406: ALR. (1959) das v. La.khrmchand Panachand ("985) 9

S.C. 781. Bom. 358, 363.
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tained event, in reference 1o which the chance or risk is taken.” A wager may be cven
with respect to an event which has already happened in the past and so it may not be a
future event. e.g. result of an election which is over but the parties may not be aware of
its result.

Lastly, to amount to a wagering transaction it is necessary that the stake moncy for
the contemplated event should come oul of the pockels of the parties entering into the
wagering transaction. If it is subscribed by outsiders, the 2 agrcement between partics is not
a wager. So where two wrestlers agreed to play a wrestling match and apart {rom pro-
viding that the winner of them was (o get a certain sum, they also provided that a party
failing to appear on the fixed day was to forfcit Rs. 500 to the opposite party out of the
gaie money. The defendant failed 1o appear in the ring and plaintilT sued him for Rs. 500
only. It was held as the prize for success was not subscribed [or by competitors them-
selves but by outsiders, viz., the gate money provided by the public, it-was not a wager.
Morcover, neither side stood to lose according Lo the result of thé wrestling match. Thus,
the plaintiff could rccover Rs. 500/- from the defendant.

In Alamai v. Positive Government Security Life Assurance Co® a case of life
insurance, Fulton, J., said: ““What is the meaning of the phrasc 1grcemenls by way of
wager” in scc. 30 of the Contract Act?”” In Thacker v. Hardy,” Cotton, L.J. said that
the essence of gaming and wagering was that onc party was to win and the other was 10
lose upon a [uture cvent, which at the time of the contract was of an uncertain nature;
but he also pointed out that there were some transaction in which the parties might lose
and gain according to the happening of a future event which did not fall within the phrase.
Such transactions, of course, arc common cnough including the majority of forward pur-
chascs and sales. If an agrecment docs not involve loss to cither party, it is not a wager.

A certain class of agreement such as bets, by common consent, come within the
cxpression ‘agreements’ by way of wagers.”

Others, such as iegitimate forms of lifc insurance, do not, though looked at from one
point of view they appear to come within the definition of wagers. The distinction is
doubtless rather subtle, and probably lies more in the intention of the partics than in the
form of the contracl. In such doubtful cases it seems to me that the only safe course for
the Courts in India is to follow the English dccisions, and that when a certain class of
agreement has indisputably been Lrealcd as a wagering agreement in England it ought 1o
receive the same treatment in India.” iy

Contracts “By way of wager.”’—There is no distinction between the cXpression
“‘gaming and wagering.”” uscd in the English Act and the repealed Indian Act XXI of
1848, and the expression ‘‘by way of wager,”” used in this section.”

Court to ascertain real nature and mutual intention.—Wagering contracts may
assume a varicty of forms, and a type with Wh]Ch the Courts have constantly dealt is that
which provides for the payment of differénce,” in stock exchange transactions, with or
without colourable provisions for the complction of purchases. Such provisions, il
inserted, will not prevent the Court from examining the real nature of the agreement as

8 Per Jenkins, C.J. in Sassoon v. Tokersey (1875) L.R. 2 1.A. 169, 186.

(1904) 28 Bom 616, p. 621. 52 Kong Yee Lone & Co. v. Lowjee Nanjee
89 (1898) 23 Bom. 191. (1901) 29 Cal. 461, L.R. 28 1.A. 239.
% (1878) 4 Q.B.D. 685, 695. 9% Doshi Talakshi v. Shah Ujamshi Velsi
¥+ See Trimble v, ITill (1879) 5 App. Ca. 342; (1899) 24 Bom. 227, 229.

and also Kathama Naichiar v. Dorasingu



106 : THE INDIAN CONTRACT ACT [S. 30

a whzle.” “In order to constitute a wagering contract neither party should intend to per-
form the contract itself, but only to pay the differences.’””.”® It is not sufficient if the
intention 10 gamble exists on the part of only one of the contracting parties. *‘Contracts
are not wagering contracts unless it be the intention of both contracling parties at the time
of entering into the contracts that under no circumstances to call for or give delivery from
or to each other.””* It is not necessary that such intention should be expressed. *‘If the
. circumstances are such as to warrant the legal inference that they never intended any
actual transfer of goods at all, but only to pay or receive money between one another,
according, as the market price of the goods should vary from the contract price at the
given time, that is not a commercial transaction but a wager on the rise or fall of the
market.”” This was laid down by the Judicial Committee in Kong Yee Lone & Co. v.
Lowjee Nanjee’ and in Sukdevdoss v. Govindoss.™ In Doshi Talakshi v. Shah Ujamshi
Velsi” certain contracts were entered into in Dholera for sale and purchase of Broach
cotton, a commodity which, it was admitted, never found its way either by production or
delivery, to Dholera. The contracts were made on terms contained in a printed form
which incorporated the rules framed by the cotton merchants of Dholera. Those rules
expressly provided for the delivery of colton in every case, and forbade all gambling in
_ =differences. The course of ddalings was, however, such that none of the contracts was
“ever completed excepl by payment of differences between the contract price and the
market price in Bonbay on the vaida (settiement) day. It was held upon these facts that
the contracts were by way of wager within the meaning of this section. On the other hand,
the modus operandi may be such as to raise a presumption against the existence of a
common intention:to wager. This frequently happens when agreements of a speculative
character are entefed into through the medium of brokers, and when, according to the
practice of the market, the principais arz not brought into contract with each other, and
do not know the name of the person with whom they are contracting until afier the bought
and sold notes are executed. Under circumstances such as these, when a party launches
his contract orders he does not know with- whom the contracts would be made.” And
this presumption is considerably strengthened when the broker is'authorised by the prin-
cipal to contract with third persons in his (the broker’s) own name; for the third person
may in such case remain undisclosed even after the contract is made.' But the presump-
tion may be rebutted by evidence of a common intention to wager, though the contract
has been brought about by a broker.?
Teji Mandi transaction.—A feji mandi transaction involves a sale or a purchase,
at the ruling rate of the date of the transaction, of a double option for a future date (Vaida

94 Re Gieve (1899) Q.B. 794, C.A. Doshi LR.'1072; Sitaram v. Chaman!all (’52) A.

Talakshi v. Shah Ujamsi Velsi (1899) 24
Bom. 227, 232.

95 Perosha v. Manekji (1898) 22 Bom. 899,

903; The Universal Stock Exchange v. Stra-
chan (1896) A.C. 166; Eshoor Doss v. Ven-
katasubba Rau (1895) 18 Mad. 306;
Ganesh Das v. Har Bhagwan (1932) 138
I.C. 542, (’32) ALL. 273.

% Ajudhia Prasad v. Lalman (1902) 25 All
38; Sassoon v. Tokersey (1904) 28 Bom.
616; Meghji v. Jadhowjee (1910) 12 Bom.

Hyd. 95; Perosha v. Manekji (1898) 22
Bom. 899. :

97 (1901) 29 Cal. 461 467, L.R. 28 1.A. 239.

98 (1918) 51 Mad. 96 (P.C.).

9 J. H. Tod v. Lakhmidas (1892) 16 Bom.
441, 446. :

! Perosha v. Manekji (1898) 22 Bom. 899;
Sassoon v. Tokersey (1904) 28 Bom. 62°.

2 Eshoor Doss v. Venkatasubba Rau (18¢5)
18 Mad. 306.
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day) in respect of certain goods or stock or commodity, such as cotton, gold, silver, hes-
sian, groundnut etc. A purchaser of a double option pays a premium in respect of a unit
of a commodity. He pays a premium of, say, Rs. 20/- per unit. On or before the seuling-
date (Vaida day) the buyer has the option to declare hlmsclf a buyer or a seller. If the
market = e goes down on the setiling date the buyer will declare himself as the seller.
If the market rate goes up, he will declare himself as a buyer. Assuming the market rate
on the date of the purchase of the double option to be Rs. 100/- per unit, if on the setiling
date (Vaida day) the market rate falls to Rs. 90/- or less than that, the buyer of the double
option will declare himself as the seller and if the market rate rises above Rs. 100/-, he
will declare himself as the purchaser. The decisions bearing on this point were considered
in a case where it was held that the mere fact that a transaction was teji mandi did not
make it a wagering transaction; 10 constitute it a wager it must be proved that there was
a cornmon intention to pay differences only. And this, it is ':ubmmed is the cormrect
rule.’ Teji mandi contracts are also known as nazarana contracts.’

Agreements between Pukka Adatia and his constituents—It was at one time
held in some Bombay cases that a pukka adatia was merely the agent of his constiwent,
and that therefore no transaction between them could be a wagering transaction, In Bhag-
wandas v. Kanji,” however, it was held, on the evidence of custom, that as regards his
constituent the pukka adatia was a principal and not a disinterested middleman bringing
two principals together. Since that decision the High Court of Bombay held in two cases
that a transaction between a pukka adatia and his constituent may be by way of wager
like any other transaction between two contracting parties, and that the existence of the
pukka adat relationship does not of nsclf negative the possibility of a contract being a
wagering contract as between them.® One of those cases was taken to lhe. Privy Coun-
cil, which affirmed the principle laid down by the Bombay High Court. :

Agreements collateral to wagering contracts.—Thus far our observations are con-
fined 1o suits between the principal parties to such a contract. Different considerations
apply where the suit is brought by a broker or an agent against his principal to recover
- his brokerage or commission in respect of such a transaction entered into by him as such,
or for indemnity for losses incurred by him in such transactions, on behalf of his principal.

Apart from a Bombay enactment to be presentiy noticed there is no statute which
declares agreements collateral to wagering contracts 10 be void. Nor is there anything in
the present section to render such agreements void. A subsequent promise to pay which
is supported by consideration to pay money which was due originally under a wagering

3 Manilal Dharamsi v. Allibhai Chagla 4:Pirthi Singh v. Matu Ram (1932) 13 Lan.
(1923) 47 Bom. 263, 24 Bom. L.R. 812, 63 766, 138 1.C. 241, ('32) A.L. 356.
I.C. 481, (’22) A.B. 408; approved Sob- 5 (1905) 30 Bom. 205.
hagmal Gianmal v. Mukundchand Balia S Burjorji v. Bhagwandas (1914) 38 Bom.
(1926) L.R. 53 L.A. 241, 51 Bom. 1, 28 204; Ch.hogmai v. Jainarayan (1915) 39
Bom. L.R. 1376, 98 1.C. 338, ("26) A.P.C. Bom. 1.
119; Ram Prasad v. Ranji Lal (1927) 50 7 Bhagwandas v. Burjorji (1918) L.R. 45
All. 115, 103 I.C. 218, (’27) A.A. 795; I.A. 29, 42 Bom. 373. See also Manilal
Narandas v. Ghanshyamdas (1933) 35 Raghunath v. Radha Kisson Ramjiwan
Bom. L.R. 540, 147 1.C. 412, ('33) AB. (1921) 45 Bom. 386; Harcharan Das v. Jai
348; | Tzldeosahai v. Radhakrishan (1939) Jzi Ram (1940) All. 136, 188 1.C. 29, ("40)
A1 dom. L.R. 308, 183 L.C. 22, ("39) AB. A.A. 182,
225.

~X .p
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transaction would be enforceable.” It has accordingly been held thet a broker or an
agent may successfully maintain a suit against his principal to recover his brokerage,
commission, or the losses sustained by him, even though the contracts in respect of which
the claim is made are contracts by way of wager.” Converscly, an agent who has
received money on account of a wagering contract is bound 0 restore the same to his
prmmpal Such transactions are neither against the provisions of the present secuon
nor of sec. 23."

. The law is, however, dlffcrem in the State of Maharashtra. In that State, contracts
collateral to or in respect of wagering transactions are prevented from supporting a suit
by the special provisions of Bombay Act 11T of 1865. Sections 1 and 2 of the Act run as
follows:— :

Sec. 1: ““All contracts, whether by speaking, writing, or otherwise knowingly made,
to further or assist the entering into, effecting or carrying out agrecments by way of
gaming or wagering, and all contracts by way of security or guarantee for the perform-
ance of such agreements or contracts, shall be null and void; and no suit shall be allowed
in any Court of justice for recovering any sum of money paid or payable in respect of
any such contract or contracts or any such agreement or agreements as aforesaid.”’

Sec. 2: “No suit shall be 2llowed in any Court of justice for recovering any com-
mission, brokerage free, or reward in respect of the knowingly effecting or carrying out
or of the knowingly aiding in effecting or in carrying out or otherwise claimed or claim-
able in respect of any such agreements by way of gaming or wagering or any such con-
tracts as aforesaid, whether the plaintiff in such suit or be not a party 1o such
last-mentioned agreerent or contract, or for recovering any sum of money knowingly
paid or payable on account of any persons by way of commission, brokerage fee or
reward in respect of any such agroemcm by way of gaming or wagering or contract as
aforesaid.”

But in order to make the sections of the Bombay Act applicable it must be shown
that the transaction in respect of which the brokerage, commission, or losses are claimed
must amount Lo a wagering agreement, and it is no answer 1o a suit by a broker in respect
of such a claim against his principal that, so far as the defendant was concerned, he ent-
ered into the contracts as wagering transactions with the intention of paying the differ-
ences only, and that the plaintiff must have known of the inability of the defendant to
complete the contracts by payments and delivery, having regard to his position and
means. It must, further, be shown that the contracts which the plaintiff entered into with
third persons on behalf of the defendant were wagering contracts as between the plaintiff
and those third persons ? It has also been held that a deposit pald on a wagering con-

8 Leicester & Co v. S.P. Mullick (1922) 27 East P. 92. -
C.WN. 442, \ 10 Bhola Nath v. Mul Chand (1903) 25 All

® Daya Ram v. Murli Dhar (1927) 49 All 639; Hardeo Das v. Ram Prasad (1927) 49
926, 102 1.C. 605, ('27) A.A. 823;.'Ch£kka All. 438, 100 I.C. 774, (’27) A.A. 238;
v. Gajjila (1994) 14 Mad. L.J. 326; much Muthuswami v. Veeraswami (1936) 70
more can the principal recover from the M.LJ. 433, 163 1.C. 251, ('36) A.M. 486.
agent money deposited with him as secur- " Banj Madho Das v. Kaunsal Kishor
ity Hardeo Das v. Ram Prasad (1926) 49 Dhusar (1900) 22 All. 452; Gherulal

- AllL 438, 100 I.C. 774, ("27) A.A.238. See Parakh v. Mahadeodas, ALR. (1959) S.C.
Muisaddi Lal-Sewa Ram v.' Bhagirath 781: (1959) 2 S.C.R. (Supp.) 406.

(1929) 10 Lah. L.J. 522, 115 1.C. 424, ('29) 12 Perosha v. Manekji (1898) 22 Bom. 889, 9%
AL 375; Ram Dev. v. Seth Kaku (*50) A. Sassoon v. Tokersey (1904) 28 Bom. 616.
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tract cannot be recovered in a case subject 10 the provisions of sec. 1 of the Bombay Act,
whether the person suing is a winner or a loser in the transaction.”™ An agreement o
settle differences arising out of a nominal agreem.2nt for sale which was really a2 7amble
is no less void than the original wagering transaction.'*

The result therefore is that, though an agreement by way of wagcr is void, a contract
collateral to it or in respect of a wagering agreement is not void,"” except in the Maha-
rashtra State and possibly in the state of Gujarat in view of Section 87 of the Bombay
Reorganization Act (XI of 1960).

So in Rangoon Case, K owed money to N. On a betting transaction K refused to pay
the said amount. N threatened to post K as defaulter before the Turf Club. So K gave
a post dated cheque o N and requested N not o do so and moreover K promised (0 make
payment on a certain day but he defaulted. It was held that plaintiff could recover on the
cheque because the consideration for the passing of a cheque was the plaintiff’s act in
refraiiing from posting defendant before the Turf Club as plaintiff could have done so
and the defendant’s promise on such consideration is binding on defendant. It may be
hoped that in any future revision of the Contract Act the provisions of the Bombay Act
will be incorporated in the present section so as to render the law uniform on this subject
in the whole of India.

Insurance policies.—The cases of life insurance and marine insurance afford illu-
stration of another varicty of wagering contracts.

In Alamai v. Positive Government Security Life Insurance Co.'°® the High Court of
Bombay held that in; India an insurance for a term of years on the life of a person in whom
‘the insurer had no interest was void under this section. In that case the defendant com-
pany issued a policy for a term of 10 years for Rs. 25,000 on the life of Mehbub Bi, the
wife of a clerk in the employ of the plainuff’s husband. About a week after, Mchbub Bi
assigned the policy o the plaintiff. Mehbub Bi dicd a month later, and the plainiiff as
assignee of the policy sued to recover Rs. 25,000 from the defendants. It was held on the
evidence that the policy was not effected by Mchbub Bi for her own use and benefit, and
that it was void as a wagering transaction, the insurer having no interest in the life of
Mehbub Bi.

A third panty liability insurance effected by the registered owner ol motor vehicle
under the Motor Vehicles Act is not void as a wagering contract, even though the reg-
istered owner was a benamidar for the real owner."” The registered owner even if he
was a benamidar, had sufficient insurable interest o effect the insurance required under
tHe Motor Vehicles et

" Promissory note for debt due on a wagering contract.—Agreements by way of
wager being void, no suit will lic on a promissory note for a debt due on a wagering con-
tract. Such a note must e regarded “‘as made without consideration’’: for “‘a contract

which is itself null and void cannot be treatcd as any consideration for a promissory
3318
note.

13 Ramchandra v. Gangabison (1910) 12 M. M. Moolla (1928) 7 Rang. 263, 119 1.C.

Bom. L.R. 590.

14 Jivanchand Ghambirmal v. Laxminarayan
(1925) 49 Bom. 689, 27 Bom. L.R. 941, 89
I.C. 885, (*25) AB. 511

15 Leicester & Co. v. §. P. Mullick (1922) 27
C.W.N. 442: followed in W. Banward v.

215, ('29) AR. 241.

16 (1898) 23 Bom. 191.

17 Northern India General Insurance Co. Lid.
v. Kanwarjit Singh Sobti (1973) A. All. 357.

18 Trikam Damodar v, Lala Amirchand
(1871) 8 B.H.C. AC. 131. Sce also Doshi
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Award on debt on wagering contract.—An arbitration clause in a wagering con-
tract is not to be treated as a covenant distinct from the contract of wager and is therefore
void. An award resulting from a reference in such a contract is void and a suit will lie
to set it aside.”

Suit to recover deposit.—The prohibition contained in this section as regards the
recovery of money deposited pending the event of a bet applies only to the case of win-
ners. The winner of a wager or a bet cannot sue to recover the amount deposited by the
loser with the stake-holder, but it is quite competent to the loscr to recover back his
deposit before the stake-holder has paid it over to the winner.” In a case, however, gov-
emed by the provisions of Bombay Act I1I of 1865, even a loser cannot recover back the
deposit.®

Lottery.—A cross-word puzzle whercin prizes are awarded to a person whose solu-
tion corresponds closely to the set solution of the editor is a lottery because the prize did
not depend upon the best solution of a compeutor but upon the chance of his solution cor-
responding closely to a set solution.”” But if a prize is awarded to the best solution and
1s not dependent upon a predetermined solution, it would not be a lottery because success
depended upon an exercnse of a substantial degree of skill® A Kuri chu funds has been
held to be a lottery.” A sweepstake has been held to be a lottery.” A contract to pur-

chase a lottery authorized by the Government is null and void as it is a contract by way
of a wager.”

Talakshi v. Shah Ujamsi Velsi (1899) 24 Bom. LR. 590.
Bom. 227; Kong Yee Lone & Co. v. Lowjee 22 Coles v. Odhams Press (1936) 1 K.B. 416.
Nanjee (1901) 29 Cal. 461, L.R. 28 L.A. "B Witty v. World Services Lid. (1936)
39. Ch. 303.

19 Karunakumar v. Lankaran (1933) 60 Cal. 2 Sesha Aiyar v. Krishna Az, ALR.
856, 149 I.C. 61, ("33) A.C. 759. (1936) Mad. 225: 70 M.L.1. 36.

20 Of course not after payment: Maung lo B Kshiteendra v. Madaneshwar (193‘?) 63
Hmein v. Maung Aung Mya (1925) 3 Ran. Cal. 1234.
543, 93 I.C. 105, (’26) A.R. 48. 2% Sir Dorabji J. Tata v. Edward La.nce, 42

2 Ramchandra v. Gangabison (1910) 12 Bom. 676.



Chapter III

OF CONTINGENT CONTRACTS

31. A “‘contingent contract’’ is a contract to do or not to do some-

“Contingent thing, if some event, collateral to such contract, does or
contract’” defined. does not happen.

Tlustration
A contracts to pay B Rs. 10,000 if B's house is bumnt. This is a contingent contract.

Of the section in general.—We do not know why the word *‘contingent,”” familiar
to English lawyers only in the law of real property, was preferred to “‘conditional.”” A
promise is said to be absolute or unconditional when the promisor binds himself to per-
formance in any event, conditional when performance is due only on the happenmg of
some uncertain event m the future or if some state of facts not within the promisor’s know-
ledge now exists. A T

“A contract may ke subject to a condition precedent or a condition subsequent or a
condition concurrent. This chapter deals with condition precedent. If a contract provides
that it is not to be binding until a specified occurs, it is subject to a condition precedent.
If a contract provides for its determination on the occurrence of a specified event in
future, it is subject to a condition subsequent. For example, where a contract provides that
after the purchaser opens a confirmed letter of credit in favour of the seller, the latter wili
ship the goods, the opening of the letter of credit is a condition precedent.’

Event collateral to contract.—In the text of the Act the words “‘some event col-
lateral to such contract” seem to mean that the event is neither a performance directly
p%mwMLhc whole of the consideration for a promise. Thus,
if T offer a reward for the recovery of lost goods, there is not a contingent contract; there
is no contract at all unless and until someone, acting on the offer, finds the goods and
brings them to me, Again, a contract 10 pay a man for a picce of work is very commonly
made on the terms that he is 1o have no pay till the work is all done; hut the complenon
Q__Lbc_wm:k,_bmng_mew contracted for, is not collateral to the contract, tract, anid the
contract is not properly said to be contingent, lhough the performance of the work may
be, and often is, a condition precedent to the payment of the wages.

Where a contract provides that the goods would be delivered as and when they

ive,” or when received from the mill where they are under manufacture.” or as soon
‘s they are received from the mill.* or that the goods will be shipped as soon as they
delivercd by the vendor’s sheller;’ it is not a contingent contract but it merely pro-

I Trans Trust v. Danubian Trading Co. Lid ALR. (1923) P.C. 54 = 50 1.A. 9.
(1952)2.QRB.297 =(1952) 1 ABLER.970. ~ 4 Ganga Saran v. Ram Charan (1952)
2 Ranchhoddas v. Nathumal, 51 Bom L.R. S.C.R. 36. ‘
491. 5 Navnitlal & Co. v, Kishen Chand, AILR.

3 Hurnandrai v. Pragdas, 25 Bom. LR. 537: (1956) Bom. 151.
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vides a particular mode of performance.

The illustration lO the section is the ordinary one of a contract of fire insurance. All
contracts of insurance.’ and indemnity are obviously contingent. A wager is a contiz g-
ent agreement, but sec. 30 prevents it from being a contract.

Contingency dependent on act of party—Words of promise amount to no pro--
mise at all if their operation is expressed to be dependent on the mere will and pleasure
of the promisor, as if a man says that for a certain service he will pay whatever he himself
thinks right or reasonable.” But the operation of a promise may well be dependent on a
voluntary acl other than the mere declaration of the promisor’s will (o be bound. The act
may be that of a third person: thus a promise (o pay what A shall determine is perfectly
good. The act may also be that of the promisor himsclf so long as it is not an act of mere
arbitrary choice whether he will be bound or not, as in the common case of goods being
sold an approval, where the sale is not completed until lhe buyer has either approved the
goods or kept them beyond the time allowed for trial.® So, in the case of goods to be
manufactured to order it may be a term of the contract that the work shall bé done to the
customer’s approval and then the customer’s judgment, acting ‘“bona fide and not capri-
ciously,” is decisive.” On the same principle if a clause in a contract provides that a
party’s disability to perform his promise shall be a cause for annulling the coniract but
shall give no remedy in damngcs this does not apply to a disability brought about by the
promisor’s own conduct.'” A builder’s right to recover for his work is often made con-
ditional on the architect certifyi ying that the work has in fact been done and properly done,
and such a condition is good." Payment of a policy of insurance may he conditional on
proof of the claim satisfactory to the directors of the i msurancc company being furnished;
this means such proof as they may reasonably require.'?

Sale of boat “‘subject to satisfactory survey,””** sale of land ‘‘subject to the grant
of the planning permission to use the land as a transport depot™™ and sale of good

“*subject to export (import) licence’*" are further examples of contingent or conditional
contracts,

Government of H.E.H. the Nizam with the consent of the plamuff decided to pur-
chase plaintiff’s book of Unani medicinal prescriptions and to float a public limited com-
pany to run the medicinal factory after taking over a concern run by plaintiff,
Accordingly, HE.H. the Nizam appointed a committee for determining the'amount of
compensation to be paid to plaintiff for his formulas and stocks and assets of plaintiff’s
Dawakhana and factory. On the basis of the report of commitiee Firman was issued
to pay to plaintiff Rs. 2,00,000 (Rs. 50,000 for book to be paid in cash and for the rest

¢ Commissioner of Excess Profits Tax v.
Ruby Gen. Insurance Comp. Lid. (1957)
SCR 1002 1011.

7 Roberts v. Smith (1859) 4 H. & N. 315.

8 Eliphick v. Barnes (1880) 5 C.P.D. 321 See
sec. 24 of the Indian Sale of Goods Act.

% Andrews v. Belfield (1857) 2 CB.N.S 779.

10 New Zealand Shipping Co. v. Societe des
Ateliers et Chantiers de France (1919)
A.C. 1; Chunilal Dayabhai & Co. v.
Ahmedabad Fine Spinning etc. Co, (1921)
LL.R. 46 Bom. 806,

Cag

1t Clarke v. Watson (1865) 18 C.B.N.S. 278.

12 Braunstein v. Accidental Death Insurance
Co. (1861) 1 B. & S. 782,

13 Astra Trust v. Adams and Williams, (1969)
1L1. Rep. 81.

14 Hargreaves Transport [Ltd. v. Lynch.
(19€9) 1 W.LR. 215; Richard West &
Partners {Inverness) Lid. v. Dick, (1969)
2.Ch. 424.

15 Charles H. Winds Chuegl Ltd. v. Alexander
Pickering Co. Ltd. (1950) 84 L1 L. Rep. 89
(92-93).
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Rs. 1,50,000 to be paid in the shape of shares in the proposed company).

Accordingly, Rs. 50,000 was paid to plaintiff who sent the beok. However, the pro-
posal regarding the floating of Company did not materialise. Defendan: returned the book
to plaintiff who refused to take it back, as according to plaintff, in pursuance of the
agreement he had sold the book to defendant for Rs. 50,000 and he claimed the balance
sum of Rs. 1,50,000 which had remained outstanding. The defendant—the state of A.P.
counterclaimed to recover Rs. 50, 000 and defended the suit on the ground that the pro-
posal to form'a'company did not materialise due to default of the plaintiff who had taken
responsibility for floating the company. The Supreme Court went through the circumstan-
ces and the various firmans and found it was not apart of the agreement that the plaintff
had to float the Company. In pursuance of the scheme the government had appointed a
Managing Director of the proposed company and had purchased the plaintiff’s book.
Though the book was bought for the company to be floated, it did not make the contract
contingent. The government chose to carry out the contract piecemeal and purchased the
book. But if the company could not be floated the plaintiff did not lose his right to enforce
the contract.’ :

Er.forcement of 32. Contingent contracts to do or not to do any-

contyacts conting- . : ’ :
ot o evesy  thing if an uncertain future event happens cannot be

happening. enforced by law unless and until that event has happened:
If the «vent becomes impossible, such contracts become void.

[ustrations

(a) A rake ., a contract with Bto buy B's horse if A survives C. This contract cannot
be enforced by law unless and until C dies in A’s lifctime,

(b) A makes a contract with B to scll a horse o B at a specified price If C, to whom
the heose has been offered, refuses to buy him. The contract cannot be enforced by lav/
unless and until C refuses o buy the horse.

(c) A contracts to pay B a sum of money when B marries C. C dies without being
marsied to B. The contract becomes void. :

There are some cases which may be dealt with either under this section or sec. 56,
for it ma, be equally true 1o say that performance of a material part of the contract has
become impossible, and that the contract was made on the contingency of an event which
has become impossible, ;

This section applies when the contract is dissolved by ils own force ie., by the event
c%@rm 1iSelF:. " "section 56 comes into play_when .the contract
crumbles down due to an impact of a violent nature with some outside force such as impo-
sitfol of government resiriclion or some commercial impossibility.”’ See notes on sec.
56, below, and Krell v. n‘le.m'y.“5 where a contract 10 hire the use of a room in London
to view the intended coronation procession of June 1902, was held, in effect, 10 be con-
ditional on the procession taking place. Whether a contract is of the kind specified in this
section may be a question of fact or construciion.”” When parties enter into an agree-

16 Bashir Ahmed v. A.P. Govt. AIR 1970 S.C. 1% (1903) 2. K. B. 740.
1089; See also Rajasara Ramjibhai v. Jani 19 Ranchoddas v. Nathmal (1949) 51 Bom
Narottamdas AR, 1986 S.C. 1912. LR. 491, ("49) A. B. 356; Bisseswarlal v.
Y1 Smt, Durga Dévi Bhagat v. J. B. Advani & Jaidayal (1945) 1 Cal. 39}, ("49) A. C. 407,

Co. Lid. 76 C.W.N, 528.
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ment on the clear understanding that some other person should be a party to it, there is
no contract, if the other person does not join the agreement.”

33. Contingent contracts to do or not to do anything if an uncertain

Enforcement of future event does not happen can be enforce? when the

coniracts: conting- . = ¥
ent on an evem no  appening of the event becomes 1mpossible, and not

happening. * before.
[llustration

A agrees 10 pay B a sum of money if a certain ship does not return. The ship is sunk.
The contract can be enforced when the ship sinks.

34. If the future event on which a contract is contingent is the way in

When event on  which a person will act at an unspecified time, the event

which contract is 2 G :
contingent 10 be Shall be considered to become impossible when such

deemf,:}i _ in_lposlii- person does anything which renders it impossible that he
Povare contum of & should so act within any definite time, or otherwise than

living person. under further contingencies
llustration

A agrees to pay B a sum of money if B marries C. C marries D. The marriage of
B 1o C must now be considered impossible, although it is possible that D may dic and-
that C may afierwards marry B.

Section 32 and 33 cannot be made plainer by any commentary. Section 34 is in
accordance with very old English authority. A man who has contracted to sell and convey
a piece of land to A on a cerain date breaks his contract by conveying it 1o Z before that
date, though he might possibly get the land back in the meantime. The application of the
present section, or any section in this group, must obviously depend on the special facts

“and the construction of the contract.”

When  contracts 35. Contingent contracts to do or not to do any-

become void : . ) . C
which are conun- HING if a specified uncertain event happens within a

gent on sgeciﬁed fixed time become void if, at the expiration of the time
ing  within aed fixed, such event has not happened, or if, before the time

time. fixed, such event becomes impossible.

Contingent to do or not to do anything if a specified uncertain event

When  conitracts  does not happen within a fixed time may be enforced by
oy be Jloreed Jaw when the time fixed has expired and such event has

gent on Sﬁeciﬁcd“ not happened, or, before the time fixed has expired, if it
1 - . .

g within fed becomes certain that such event will not happen.

. \

g L Tiustrations

(a) A promises to pay B a sum of money if a certain ship rcturns within a year. The

2 Jainarain v. Surajmull (1949) F.C.R. 379, Inre (1925) 23 All. L.J. 608, 89, 1.C. 438,
(’49) A.F.C. 211. : ("25) A.A. 658.
# See for instance Jaunpur Sugar Factory.
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contract may be enforced if the ship returns within the year, and becomes void if the ship
is burnt within the year.

(b) A promises to pay B a sum of money if a certain ship does not return within a
year. The contract may be enforced if the ship does not return within the year, or 1s burnt
within the year. F '

36. Contingent agreements to do or not to do anything if an impos-

Agreements con-  sible event happens, are void, whether the impossibility

tigent on impossi- . : _

= e of the event is known or not to the parties to the agree
ment at the time when it is made.

Hlustration

(a) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. The
agreement is void.

(b) A agrees to pay B 1,000 rupces if B will marry A’s daughter C. C was dead at
the time of the agreement. The agreement is void.

The two last foregoing sections explain themselves.

)
(4



Chapter IV

OF THE PERFORMANCE OF CONTRACTS

Contracts which must be Performed

37. The parties to a contract must either perform, or offer to perform,

Chligaion  of their respective promises, unless such performance is

parties to contracts.  dispensed with or excused under the provisions of this
“Act, or of any other law.

Promises bind the representatives of the promisors in case of the

death of such promisors before performance, unless a contrary intention
appears from the contract.

Ilustrations

(a) A promises to deliver goods to B on a certain day on payment of Rs.4,000. A
dies before that day. A’s representatives are bound to deliver the goods o B, and B is
bound to pay the Rs. 1,000 to A’s rcpresentatives. #

(b) A promiscs 10 paint a picture for B by a certain day, at a certain pricé' ‘A dies
before the day. The contract cannot be enforced cither by A’s rcpn,senwuvn,s or by B.

Performance and discharge. —A contract being an agrecment cnforceablc by law
comprises of reciprocal promises. This chapter thercfore deals with the dilferent aspects
of performance of such promises.

In order that a party could enforce the promiscs made (o him, he should perform his
promise or offcr 10 perform his promisc and it is after heW&red
to_perform, his promisc that he could ask the other party o carry out his promise, It is
this principle which is cmbodicd in this scction. Either performance or readiness and wil-
lingness to perform the contract is the basic requirement. This scclion is to be read with
the other scctions in this chapter. The order in which the reciprocal promiscs are to be
performed is given in sections 51 and 52. Scction 50 provides for the manncr of perform-
ance, sections 46 o 49 provide for time and place for performance Sections 40 o 45
“show the extent of liability of the contracting partics in performing their promises. A con-
tract being an agreement criforceable by law (s. 2, above creates a legal obligation, which
subsists until discharged Performance of the promise or promises remaining to.be per-
formed is the principal and most usual mode of discharge. '

As to performance by an agent, sce scc. 40, below. The rule of the Common Law
which is here affirmed in the sccond paragraph was staled in England in 1869, by Willes,
J., a julge of very great learning and authority. ‘‘Generally speaking, contracts bind the
executor or administralor though not namcd Where, howcvcr _personal_considerations

scg_g:gu .~ death of cither party pm.s an cncl lo thc rclauon ; and, in respeet of service
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after the death the contract is dissolved, unless there be a stipulation ¢xpress or implicd
io the contrary '

Such personal considerations as are here mentioned extend, as shown by illustration
(b) to the present sect_ion’_u; contracts involving special personal confidence or the exer-
cise of special skill (cp: 5. 40, below). They do not exiend to mere exercise of ordinary
discretion. The executors of a man who has ordered goods deliverable by instalments
under a continuing contract may be bound to accept the remaining instalments, for the
duty or discretion of sceing that the goods supplicd are according to contract docs not
requirc any personal qualifications,?

The words “‘dispensed with or excused’” used in respect of performance of a con-
tract have been deliberately used. The legal consequence of performance is a discharge
from the obligations created by mutual promises. Non-performance would amount to a
breach of contract. If the performance is dispensed with or excused, its legal consequence

- is a discharge from the obligations. Such modes of discharge are as follows:—

(a) By proper performance (ss. 37-38).

(b) When performance becomes impossible or unlawful (s. 56).

(c) By death of the coptracting party if the contract is personal in its character (5. 37).

(d) By rescission (s. 62).

fe) By novation (s. 62).

(f) By remission (s. 63).

(g) By accord and satisfaction (s. 63).

(h) By operation of other laws such as Presidency Towns Insolvency Act, Provin-
cial Insolvency Act, Agricultural Deblors Relict Act, Rent Restriction Act,
C.P. and Berar Reduction of Interest Act, elc.

Succession to benefit of contract.—Generally the representatives of a deceased
promisce may cnforce subsisting contracts with him for the benefit of his estate. Jtis no
real exception to this rule that in some cases the nature of the contract is in itself, or may

be made by the intention of the partics, such that the obligation is determined by the death

e i g Ao e e

of the promisee. The contract 10 marry is the most obvious examplcinhe Common Law.
Another more seeming than real cxeeption is whege performance by the other party is con-

ditional on some performance by_the deceased whITH was not complat npleicd in fis lifetime
and is of such a personal character that perfomance my his Iepresentatives cannot be
_e'g__E_i_valcm. An architect’s exccutor, for example, cannot insist on completing an unfin-
ished design, even if he is a skilled architect himself; and accordingly he cannot fulfil the
conditions on which payment, or furiher payment, as the case may be, would have
become due. But a builder’s exceutors may be entitled and bound te perform his contracts
for ordinary build:rg work, for they have only to procure workmen of ordinary compe-
tence and similarly-in other cases. All rules of this kind arc in aid of the presumed inten-
tion of the parties and if the partics have expressed a special intention it must prevail.

The rights of insolvent debtor’s assignee (o sue on his contracts depend, of course,
on statute; but in the absence of more specific provisions they arc governed by the same
principles as an executor’s. :

Assignment of contracts.—Broadly speaking, the benefit of a contract can be
assigned, bu' ot the burc:>, subject to the same exception 0s <. viztly personal contracts
that has bee: mentioned a3 affecting the powers and dutics of exec2tors. The principles

! Farrow v. Wilson L.R. 4. C.P. 744, 746. 2 Wentworth v. Cock (1859) 10 A. & E. 42.
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were thus stated by the Court of Appeal in England: “‘Neither at law nor in equity could
the burden of a contract be shifted off the shoulders of a contractor on to those of another
without the consent of the contractee. A debtor cannot relieve himself of his liability 10
his creditor by assigning the burden of the obligation to someone else this can only be
brought about by the consent of all three, and involves the release of the original debtor....
On the other hand, it is equally clear that the benefit of a contract can be assigned and
wherever the consideration has been executed, and nothing more remains but to enforce
the obligation against the party who has received the consideration, the right to enforce
it can be assigned and can be put in suit by the assignee in his own name after notice....
There is, however, another class of contracts where there are_mutual obligations still o
be enforced and where it is impossible to say that _lm_ﬂhgl_?,@ﬂsidéfaﬂmh&sﬁbﬁg_exe-
cuted. Contracts of this Class cannot be assigned at all in the sense of discharging the orig-
inal contracteé and creating privity or quasi-privity with a substituted person..... To suits
onThese contracts, therefore, the original contractee must be a party whatever his rights
as between him and his assignee. He cannot enforce the contract without showing ability
on his part to perform the conditions performable by him under the contract. This is the
reason why contracts involving special personal qualifications in the contractor are said,
perhaps somewhat loosely not to be assi;;nabk:.”3

The Contract Act has no scction dealing gencrally with assignability of contracts. A
contract which, under section 40, is such that the promisor must perform it in person has
been held not to be assignable. ““When considerations connected with the person with
whom a contract is made form a material element of the contract, it may well be that such
a contract on that ground alone is one which cannot be assigned without the promisor’s
consent so as to entitle the assignee to sue him on jt.”"*

In view of the principle that the burden of a contract cannot be shifted on to the
shoulders of a third party @gq@%m@@ﬂﬁmﬂa@m@g third party, it has
been stated 1hat a stranger 10 a contract cannot sue on the contract. Where A agrees o
pay off the debt of B to C, C cannot enforce such a contract against A because C is not
a party (o the contract and cannot insist upon its performance.’

However, where a contract is intended to secure a bencfit to a third party as a ben-
eficiary under a family arrangement or partition, such a benef iciary may sue in his own
right to enforce i

Where A, a salt manufacturer, agreed with B, to manufacture for him for a period
of scven years such quantity of salt as B required in consideration of B paying him at a
fixed rate, four months’ credit after cach delivery being allowed to B and of his paying
Government taxes and ducs, and exccuting all but petty rcpairs in A's factory, it was held
that the contract was based upon personal consideration, and that it was not therefore
competent Lo B (o assign the contract without A’s consent.” The court said: *“There is not

3 Tolhurst v. Associated Cement Manufactur- 316; National Petroleum Co. Lid. v. Popal-

" ers (1907) 2. KB. 660, 669 per Collins, lal. 60 Bom. 954: 38 Bom. L.R. 610: ALR.
M.R. (1936) Bom. 344.

4 Toomey v. Rama Sah’ (1890) 17 Cal. 115, 6 Din Kuer v. Sarala Devi. ALR. (1947)
at p. 121. P.C. 8: Khwaja Muhammad Khan v. Hus-

5 Nathu Khan v. Thakur Burtonath, 26 Cal. saini Begam. 37 1.A. 152: 32 All 410.
WN. 514 (2.C); Jamnadas v. Ram Aular. 7 Namasivaya Gurukkal v. Kadir Amm-l
34 All 63. (P.C): 39 1.A. 7; Duraiswami v. (1894) 17 Mad. 168.

UJlL. Assurance Co., ALR. (1956) Mad.
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only credit given to (B) in the matter of payment, but other liabilities are thrown upon
him, the discharge of which depended upon his solvency, and there is also a certain dis-
cretion vested in him in regard to the quantity of salt to be demanded™®. Bui where A
agreed 1o sell certain gunny bags to B, which were to be delivered in monthly instalments
for a period of six months, and ke contract contained certain buyer’s option as to quality
and packing, it was held that the clause as 1o buyer’s option did not preclude B [rom
assigning the contract.” R agreed with M the proprictor of an indigo concern, t0 Sow
indigo, taking the seed from M's concern, on four bighas of land out of his holding
selected by M or his Amlah, and, when the indigo was fit for weeding and reaping, to
weed and reap it according to the instructions of the Amlah of the concern, and if any
portion of the said land was in the judgment of Amlah found bad, in licu thercof 1o get
some other land in his holding selected and measured by the Amlah. Held, contract was
entered into with reference to the personal position, circumstances and qualifications of
M and his Amlah and M could not assign the contract without the consent of RY [See
Specific Relief Act. scc 21 (b) (corresponding to scc. 14(1) (b) of the Act of 1963) and
illustrations.] i

Any other law.—The most important statutory discharge of contracts, outside the
present Act, is that which follows on insolvency. See the Presidency Towns Insolvency
Act, 1909, and the Provincial Insolvency Act 1920."" See also secs. 62 to 67. The rule
of damdupat in Hindu law is also within the meaning of *‘other law.””"?

38. Where a promisor has made an offer of performance to the pro-

Effect of rcfu- misee, and the offer has not been accepted the promisor

z?pﬁ:-gf;iﬂtce"_'f‘” is not responsible for non-performance, nor does he
~ thereby lose his rights under the contract.

Every such offer must fulfil the following conditions:—

(1) it must be unconditional; :

(2) it must be made at a proper time and place, and under such cir-
cumstances that the person to whom it is made may have a rea-
sonable opportunity of ascertaining that the person by whom it is
made is able and willing there and then to do the whole of what

. he is bound by his promise to do;

(3) if the offer is an offer to deliver anything to the promisee, the
promisee must have reasonable opportunity of seeing that the
thing offered is the thing which the promisor is bound by his pro-
mise to deliver.

An offer to one of several joint promisces has the same legal conse-

quences as an offer to all of them. ‘

8 ibid. p. 174. Provinces & Berar Reduction of Interest

9 Jaffer Meher Ali v. Budge Budge Jute Mills (Amendment) Act of 1938 was held to be a
Co. (1906) 33 Cal. 702, affirmed on appeal law which under Sec. 37 of the Contract
34 Cal. 289. : 3 ‘Act partially dispensed with the perform-

10 Toomey v. Rama Sahi (1890) 17 Cal. 115. ance of the contract.

-+ See Janefalkar v. Deshpande (1946) Nag. 12 Bapurao v. Anant (1946) Nag. 407. ('46)

334. (’46) A.N. 336. in which The Ceniral AN. 210.
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Hlustration

A contracts to deliver to B at his warehouse, on the 1st March 1873, 100 bales of
cotton of a particular quality. In order to make an offer of performance with the effect
stated in this section, A must bring the cotton to B's warehouse on the appointed day,
under such circumstances that B may have a reasonable opportunity of satisfying himself
that the thing offered is cotton of the quality contracted for, and that there are 100 bales.

Essentials of valid performance:—
(i) It should be unconditional (sec. 38);
(i) It should be performance by promisor or by his representative (sec.40);
(iii) It should be performed at proper time specified in the agreement or within a
reasonable time (sccs. 46-47)
(iv) Tt should be performed at the place specified in the agreement or at the place
to be appointed by the promisee (sec. 49); :
(v) The promise must have reasonable opportunity to ascertain (a) the thing off-
ered and (b) whether the performance is of the whole or of a part [s. 38(1 ) (3)]

Cffer to perform or Tender.—The subject-matter of the present section is to be
found under the head of ‘Tender * in English books.

The first sub-scction is chi{:ﬂy, though not exclusively, appropriate to an offer of
payment; the second and third concern offers of other kinds of performance, such as deliv-
ery of goods. ?

The principles were laid down in England in 1843 in Startup v. Macdonald
““The law considers a party who has entcred inlo a contract to deliver goods. or pay
money o another as having substantially performed it, if he has tendered the goods or
money to the party 10 whom the delivery or payment was Lo be made, provided Bnly that
the tender has been made under such circumstances that the party to whom it hdS been
made has had a rcasonable opportunity of examining the goods or the moncy tendcred

. in order to ascertain that the thing tendered really was that it purported to be’’: As to what
are proper time and place, sce secs. 46-49 below. Read sec. 67 which lays down a duty
for the promisce (o afford reasonable facilities for performance.

Offer must not be of part only.—With regard to the validity of an offer perform-
ance, it muwcondluonal but entire, that is, iU MUSLBE an of fer of the whale
pagnlfn’t or a performance_that 1s due.”™

t has been held by the High Court of Calcutta that a creditor is not bound to accept
" asum smaller than he is entitled 10 and therefore the tender of such a sum does not stop
intcrest running on it.”

A so-called tender of less than the deblor admits 10 be due is not a tender at all, but
an offer of payment on account, which the creditor may accept or not, and risks nothing,
in point of law, by not accepting, though it is often, in point of fact, unwise not to take
what one can get. He may take the debtor’s offered payment without prejudice to his
claim, such as it may be, to a further balance. The debtor is entitled 0 a receipt for what
he nz2vs, but not 10 a release. A tender will be vitiated by the addition of any terms which
amount 10 requiring the creditor o accept the sum offcred in full satisfaction, or 10 admit
in any othcr way that no more is due.

13 (1843) 6 Man. & G. 593, 610; judgement 15 Watson & Co. v. Dhonendra Chunder Moo-
of Rolfe, B. kerjee (1877) 3 Cal. 6, 16.
14 Dixon v. Clark (1848) 5 C.B. 365.
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Offer must be unconditional.—**The person making a tender has a right 1o exclude
presumptions against himsclf by saying: ‘1 pay this as the whole that is due’: but if he
requires the other party to accept it as all that is due, that is imposing a condition; and
when the offer is so made, the creditor may refuse to consider it as a tender.””.'®

If a tender is accompanicd by a condition which prcvcms it being a perfect and com-
plete tender, the other party is entitled 1o reject it.” A cheque being subject o being
honoured by the bank, it is a conditional tender.

Offer at proper time and place.—A tender of dcbt belore the due date is not a
valid tender and will not prevent interest from mnning on the loan."®

Able and willing.—Sub-Scc. (2) provides that the tender must be made under such
circumstances that the person to whorm it is made may have a reasonable opportunity ol
ascertaining that the person by whom it is made is able and willing there and then to do
the whole of what he is bound by his promise to do A tender of money in_payment must
be made with an ac ith an actual production of the moncy."” A plea of tender before action must
'bc‘accompamcd by a payment mlé—Cm'lcr action, otherwise the tender is ineffec-
tal.® The Calcutta H:gh Court” did not accept the view of the Madras High Court in
Veerayya v. Sivayya."” as the corrcct view of S.-38 of the Contract Act. According to
the High court of Calcutta an offcr made by Promisor, through his Solicitor, to pay a debt
with interest due thereon at the date. of offer, does not of itself afford a rcasonable oppor-
Lunity to the promisee of ascertaining that the promisor is able and willing then and there
to perform his promise. The Calcutta High Court further obscrved that an offcr of per-
formance must fulfil certain conditions mentioned in S. 38 itseif,

On a contract for the sale and purchase of Government paper providing for its deliv-
ery on a certain date, it is not necessary for the scller o prove that he took the paper to
the purchaser’s place of business and made an actual tender then and lhcrc 1 is sufficient
that the seller was ready. and wxllmg to deliver on thatd d;'nc and did his best to inform the
purchaser b _Lgomgm his_place of bus:ngs_s on that date.” WHeré a contract is made for
the Tuture delivery of shares, and the purchascr, before the delivery day, gives notice to
the vendor that he will not accept the shares, the vendor is thereby exoncrated from
giving proof of his rcadiness and willingness to dchvcr the shares, and the issue as to read-
iness and willingness is in such a case immatcrial.” Such a case falls under sec. 39.

Reasonable opportunity —A tender of goods must be so made that the person 1o
.whom the goods are offered has a reasonable time to ascertain that at the goods offered are
goods of the quality contracted for. A tender made at such a Jater hour of the appointed
day that the buyer has no time to inspect them is not good.”

16.Bowen v. Owen (1847) 11 Q.B. 13C, 136 (1891) 16 Bom, 141, at'pp. 149-150; Sab-
per Lrle, J.,; Saii Prasad v. Monmotha Nath apathy v, Vanmahalinga (1913) 38 Mad,
(1913) 18 C.W.N. 84; Bank of Mysore v. B. 959. at p. 970; Rakhal Chandra v. Baikun-
D. Naidu A 1954 Mys. 168. tha Nath (1928) 32 C.W.N. 1082, (28)
17 Narain Das v. Abinash, 21 All. L.J, 201; 37 A.C. 874,
Cal. L.J. 457 (P.C.). 2 [smail Bhai Rahim v. Adam Osman (1938)
18 Eshahuq Molla v. Abdul Bari Haldar 2 Cal. 337, 181 L.C. 536G, (’39) A.C. 131.
(1904) 31 Cal. 183. 2 Jugpernath Sew ch v. Ram Dyal (1883) 9
19 A mere offer by post to pay the amount due Cal. 791.
is not a vali< -:nder: Veerayya v. Sivayya = Dayabhai Dipchand v. Mcnikle. Vrijbhu-
(1914) 27 Mza2, LJ. 482; Kamaya v. kan (1871) 8 B.H.C. A.C. 123.
Devapa, 22 “cm. 440. 2 Startup v. Macdonald (1843) 6 Men. > 3.

20 Haji Abdul Retman v. Haji Noor Mahomed 593.
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Reasonable opportunity of inspection is all that the Act requires: it is the receiving
party’s business to verify, not the delivering party’s to supply further proof that the goods
are according to contract. The goods need not be in the delivering party’s actual posses-
sion: contro! is enough.” B

Tender of money.—Legal tender must be in the current coin of the chunLry.”3 A
creditor is not bound o accept a cheque because it is a conditional payment; but if a
cheque is tendered and received, and the creditor or his agent objects only to the amount,
or makes no immediate objection at all, he cannot afierwards object to the nature of the
tender.”® Downright refusal by the creditor to accept payment at all precludes any sub-

“sequent objection to the form of the tender.”

As regards the payment by cheque, in recent cases the tendency is lo treat payment
by cheque as an act of a prudent and rcasonable man and a good tender of rent by a
tenant.” Similarly tender rent by money order has been held to be a proper mode.”

Offer to one of several joint promisees.—A tender of rent by a Iessee o one of
several joint lessors™® and of a mortgage debt by a mortgagor 10 one of scveral mortga-
gees ' would be a valid tender under this section.

Validity of discharge by one of several joint promisees.—In Barber Miran v.
Ramana,” it was held by the High Court of Madras that this section does not make it
incumbent on the debtor o satisfy all the joint promisces before obtaining a complete dis-
charge, and thercfore a rclcase of a mortgagor by one of two mortgagecs on payment O
him of the mortgage dcbt discharges the mortgagor as against the other mortgagee. This
decision was bascd upon the English case of Wallace v. Kelsall® The correctness of
this decision has been doubted in a number of cases.” The comect view seems to be
that a mere tender of a money debt to one of the joint creditors does not discharge the

debt; the material section of the Contract Act, as regards the right to give a discharge in
the name of joint debtors, is not sec. 38 but sec. 45. It must not be overlooked that in Eng-
lish law the rule that payment to one of joint creditors is a good discharge is still the gen-
eral rule.®® The principle of the decision in Barber Miran v. Ramana Goundan applics
only where there are two or mare joint promisees. It does not apply to the case of co-heirs
whe »r2 not joint promisees, but the heirs of a single promisee, and a rclcase therefor of

25 Arunachalam Chettiar v. Krishna Aiyar 106. But payment to a parmer in fraud of
(1925) 49 Mad. L.J. 530 his co-partners is not a valid discharge.

% Jagat Tarini v. Naba Gopal (1907) 34 Cal. Chinnaramanuja Ayyangar v. Padma-
305. nabha Pillaiyan (1896) 19 Mad. 471.

2 Venkatrama Ayyar v. Gopalakrishna Pillai 31 Sce Barber Miran v. Ramana-Goundan
(1928 52 Mad. 322, 90 I1.C. 481, (’25) (1897) 20 Mad. 461.

Al 1168, 116 L.C. 844, ('29) AM. 230, 32 (1897) 20 Mad. 461. Sce Shrinivasdas v.
Krishnaswamy v. Mohanlal (1949) Mad. Meherbai (1917) 41 Bom. 300, LR. 44 LA
€57, (C49) A.M. 535; Narain Das v. Rikha- 36.

bai ('52) A. Raj. 72, 33 (1840) 7 M. & W. 264,

28 Marutirao Bhaurao v. Akbarali, 76 Bom. 34 Sheik Ibrahi;« v. Rama Aiyar (1911} 35
LR. 35; Parasram v. Damadilal, (1971) Mad. 685, 687; Sitarcm v. Shridhar (1903
RCI TIT(MP.): 27 Bom. 292, 294. Hossainara v. Rahiman-

2 Ajitkumar Bhattacharya v. Rukmani Devi. nessa (1910) 38 Cal. 342, at pp. 349-350;
(1973) R.CJ. 70 (Al); Bhikha Lal v. Mahadeosingh v. Balmukund (1947 Nag.
Munna Lal, (1974) R.C.1. (AlL); Rajaram 553 (°48) ANN. 279.

v. Ganpatlal, AIR. (1973) M.P. 268. 35 Powell v. Broadhurst (1901) 2 Ch. at p.

30 Krishnarav v. Manaji (1874) 11 B.HC. 164.
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the debtor by one of the heirs of the deceased creditor on payment to him of the amiount
duc on the bond is not a valid discharge 1o the debtor® _
In any casc a payment 1o one of several joint creditors does not operate as a payment

to them all where the payment is fraudulently made to him and not for the benefit of them
all.”

- 39. When a ‘party to a contract has refused to perform, or disabled

Effect of refu- himself from performing his promise in its entirety, the
sal of party to per-

Firm promise  PTOMisee may put an end to the contract, unless he has
wholly. signified, by words or conduct, his acquiescence.
Hlustrations

(a) A, a singer, enters into a contract with B, the manager of a theatre, to sing at his
theatre two nights in every weck during the next two months, and B ¢ngages to pay her
100 rupees for cach night’s performance. On the sixth night A wilfully absents herself
from the theatre. B is at liberty to put an end to the contract.

(b) A, a singer, enters into a contract with B, the manager of a theatre, (o sing-at
his theatre two nights in cvery weeck during next two months, and B engages 1o pay her
at the rate of 100 rupees for cach night. On the sixth night A wilfully absents herself, With
the assent of B, A sings on the seventh night. B has significd his acquiescence in the con-
tinuance of the contract, and cannot now put an end to it, but is entitled to compensation
for the damage sustained by him through A’s failure to sing on the sixth night.

Refusal to perform contract.—As correctly laid down by the High Court of Cal-
cutta, “‘this section only means to enact what was the Jaw in England and the law herc
before the Act was passed, viz. that where a party to a contract refuses allogether to per-

form or is disabled from performing his part of it the other side has a right to rescind
iL™* English authoritics arc collected in the notes to Cutter v. Powell in Smith’s Lead-
ing Cascs.™ ’

The words uscd by Garth, C.J., “where a party to a contract refuses altogether 1o
perform.... his part of it,”’ clear up a slight verbal ambiguity in the Act, where the words
“*his promise in its entircty’” mean the substance of the promise taken as a whole. In onc
scuse, refusal o perform any part of a contract, nowever small, is a refusal o perform
the contract “‘in its entirety””; but the kind.of-refusal contemplated by this enactment is
one which affects a vital part of the contract, and prevents the promisee from gelung in
sustance what he bargained for. “It is slightly misleading to speak of entire and scveral
contract.” Contract of carriage of goods, contract to serve upen the ship from its
commencement of voyage to its destination, contract with respect to the quantity work
and labour to be done (c.g. erecting building, interior decoration etc.) are illustrations of
the entircty of obligation under a contract. It must be shown that the refusal is absolute

and that the party to the contract had made quite plain his intention not to perform the

36 Bapann v, Jaggiah (1939) 2 M.L.J. 214 837, (’29) A.A. 87

(’3) AM. 818. 3 Per Garth, Co. in Sooltan Chund v. Schil-
37 Sheikh Ibrahim v. Rama Aiyar (1911) 35 ler (1878) 4 Cal. 252, 255.

Mad. 3. % Vol. I at p. 10, 12th cdn. (1795) 6 T.R. 320.
38 See Boulton Bros. & Co. v. New Victoria NG 11 Treirel's Law of Contract, IVth cdi-

Mills Co. (1928) 26 All. L.J. 1119, 119 I.C. tion page 535.
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contract.** The re[usa} to perform the contract must be communicated to the other varty
to the contract.”

The leading case on this subject is Withers v. Reynolds.”* The action was ".. 1ot
delivering straw to the plaintiff under an agreement whercby the defendant was to supply
the plaintiff with straw from October 1829 10 Midsummer 1830 in specified guantities,
and the plaintiff was to pay a named sum per load “‘for each load of straw so deliver
which the Court read as meaning that he was to pay for each load on delivery. In January
1830, the straw having been regularly sent in, and the plainti{f being in arrcars with his
payment, the “‘defendant called upon him for the amount, and he thereupon tendered to
the defendant £11.11s., being the price of all the straw delivered except the last load,
saying that he should always keep one load in hand.”” The defendant took this payment
under protest, and rcfused to deliver any more straw unless it was paid for on dclivery.
The Court held that this gave the plaintiff no right of action, in other words that the defen-
dant was entitled to put an end to the contract. As Parke, J. (as he was then, afterwards
better known as Baron Parke), said, *‘the substance of the agreement was that the straw
should be paid for on delivery.... When, thercfore, the plaintiff said that he would not pay
on delivery (as he did, in substance, when he insislcd on keeping one load in hand), the
defendant was_not obliged to go on supplying him.’

* As to failure in performing other parficiilar terms of a contract, no positive genera]
rule can be laid down as o its effect. The question is in every case whether the conduct
of the party in default is such as to amount to an abandonmcent of the contract or a refusal
to perform it, or, having regard to the circumstances and the nature of the transaction, to
“‘evince an intention not to be bound by the contract.””* Parties can undoubtedly make
any term essential or non- -essential; they can provide | lhat fanlurc lo puform i shali ais-

brcach
- In Sooltan Chund v. Schiller® the dcl"cndams agreed Lo deliver to the plamuf fs 200
tons of linseed at a certain price in April and May, the tcrms as to payment being cash
on delivery. Certain deliveries were made by the defendants between the 1st and 8th of
May, and a sum of Rs. 1,000 was paid on account by the plaintiffs, which left a large
balance due o the defendants in respect of linsced alrcady delivered. This balance was
not paid, and the defendants thereupon wrote to the plainti{fs cancelling the contract and
rcfusing to make further deliveries under it. The plaintiffs answered expressing their wil-
lingness to pay on adjustment of a sum which they elaimed for excess refraction (i. e.
excess of impuritics and an allowance for some empty bags. The defendants stated that
they would make no further delivery, and the plaintiffs thereupon bought in other linseéd
and sued the defendants for damages for non-dclivery of the remaining linseed. Upon
these facts it was held, that there was no refusal on the part of the plaintiffs to pay for
the linseed delivered to them as they were willing 1o pay the sum due as soon as their
cross-claims were adjusted.
It may be further observed, with regard to the illustrations, that it would: be rash o

42 Master v. Garret and Taylor Lid. (1936) 45 Freeth v, Burr (1874) LR. 9 C.P. 213, 214.

131 1.C. 220, (’31) A.R. 126. 46 (1878) 4 Cal. 252; Burn & Co. v. Thakur
3 Dhanraj Mills Ltd. v. Narsingh (1949) 27 Saheb Sree Lukdirjee (1923) 28 C W N, 104,
Pat. 723, ('49) A.P. 270. a case on rather similar lines; Volkart Bros.

“ (1831) 2 B. & Ad. 882. v. Rutna Velu Chetti (1894) 18 Mad. 63.
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extend them. In England it has been held that a singzr engaged to perform in conceris o3
well as in operas who has agreed, amongst other things, to be London six days before
the beginning of his engagement, for the purpose of rehearsal, does not, merely by failing
o be. in London at the time so named, entitle the manager to put an end to the con-
tract.”” Wrongful dismissal of an employee has, on the other hand, been held 1o deter-
mine not only the contract of service, but a term restraining the employee from carrying
on :he same business after its termination.”

The'principles set forth above were applied by the High Court of Calcutta in a case
where the ‘plaintiff had agreed 1o purchase from the defendant 300 tons of sugar, *‘the
shipment [to] be made during September and October next in lots of about 75 tons in a’
shipment,”” the terms as to payment being cash belore delivery. Notice of the arrival of
the September shipment was given to the plaintiff, and he was called upon 1o pay before
dclivery, The plaintiff, was unable 1o pay, and asked for time, but the defendant declined
and ultimately wrote to the plaintiff stating that he had cancelled the contract. On the arri-
val of the October shipment the plainuff tendered payment for the same, but the defcn-
dant rcfuscd to accept the money, saying that the contract had been cancelled. The
plaintiff thereupon sucd the defendant for damages for refusing to deliver the October
shipment. It was held, in accordance with the English authorities that mere failure on the
part of the plaintill 1o pay for and take delivery of the Scptember shipment did not
amount to ‘‘a refusal o perform the contract within the meaning of this scction so as to
catitle the defendant to rescind the contract, and that it did not éxoncrate him from deliv-
ering the October shipment.” Here the plaintiff’s failure to pay before delivery cannot
be construed as his rcfusal to perform the contract “‘in its entirety”’,.

It would not be correct 1o hold that any departure whatever from the terms of the
contract will entitle the other party to sct aside the contract.

Scope of the section.—The scction is not confined to anticipatory breaches. It
includes breaches before as well as after the time when the contract is o be performed.
If the promisee takes no action on a rcpudiauon before date of performance it is open to
the prommor to change his mind and perform.” See note “*Anticipatory Breach’ beclow.

Reason for refusal to perform.—A buyer who has refused to receive goods on the
ground that thcy were not tendered within the agreed time cannot afierwards change his
ground and raise the objection that in fact the goods were not according to contract;”'
for tht* election to rescind, once made, is conciusiv&

misor disablcs himself from performance even before lhe time for performance has
arrived, it is equivalent to a breach.”®> But a person cannot by an unilateral act put an

47 Bettini v. Gye (1876) 1 Q.B.D. 183, a case where the vendor was not ready and
8 General Bill Posting Co. v. Atkinson willing to perform at all; see British and
(1909) A.C. 118, ‘ Beningtons v. N. W. Cacher Tea Co. (1923)
4 Rash Behary Shaha v. Nrittya Gopal A.C. 48, per Lord Summer, at p. 70.
Nundy (1906) Cal. 477. 7 2 See Narasimha Mudali v. Narayanaswami
30 Phul Chand Fateh Chand v. Jugal Kishore Chetty (1925) 49 Mad. L.J. 720, 92 I.C.
Gulab Singh (1927) 8 Lah. 501, 106 1.C. 333, (°26) A.M. 118, cp. Jawahar Singh v.
10, ("27) A.L. 693. Secy. of State {1926) § Lah. L.J. 114, 94
51 Nannier v. Rayalu lyer (1925) 49 Mad, L.C. 635, ("26) A.L. 292

781.93 I.C. 673, ("26) AM. 778. But as'to 3 Pollock on Contracts, 11th Edn., p. 222.
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end to the contract. If the promisor commits a breach of the contract, the promisee can
terminate the contract.™

“Promisee may put an end to the contract.”—The common law rights of a .-o-
misee on refusal by the promisor to perform his promise were thus stated by Scciiand,
(E.J., in a Madras case™ of 1863, and the statement remains applicable under the Acti—

“If a vendor contracts to deliver goods within a reasonable time, payment to be
made on delivery, and before the lapse of that time, before the contract becomes absolute,
he says to the purchaser, ‘I will not deliver the goods,” the latter is not thercby immed-
jately bound to treat the contract as broken, and bring his action. The contract is not nec-
essarily broken by the notice. That notice is, as respects the right to enforce the contract,
a perfect nullity, a mere expression of intention to break the contract, €apable of being
retracted until the expiration of the Gme for delivering the goods. It cannot be regarded
as giving an immediate right of action unless, of course, the purchaser thereupon CXCrcise
his option to treat the contract as rescinded, when he may go into the market and supply
himself with similar goods, and sue upon the contract at once for any damage then sus-
tained.”’ ;

The said words comprchend a number of couwrses of action viz.

(i) The promise may refuse o perform his part of the promise’.
(ii) The promisce may reject the incomplete work done by promisor and refuse to
pay for the same or may refuse further dclwcncs
(iii) The promisce may rcturn the defective goods

Although the right to rescind arises upon the promisor’s refusal o perform, or his
disability to perform the unexecuted part of the contract, the right to rescind refers to the
executory as well as cxccuted part of the contract as is indicated from the above three
instances. g

Besides the said right to rescind, the promisec may treat the refusal to perform as
breach and sue for damages (for which rcad the provisions of Sccq 73 and 74)

Anticipatory breach.—The case of FHochster v. De la lour i> now generally
treated as the leading one on “anuapatory breach of contract.”® The rule shortly indi-
cated by this phrasc is that on the promisor’s rcpudmuon of the contract, even belore the
time for performance has arrivéd, the promisce may a al his option trcat the repudiation as
an 1mmcdmc breach, putting an end 1o the conuract for_the future and giving 1 the promisee
a nght of action for damagc,s It must be remembercd that the option is entirely with the
promisce.

Thc law on the subject of ‘“‘anticipatory breach’™ may be summed up as
follows™:

“The promisce, if he plcases, may treat the notice of intention as inopcrative, and
await the time when the contract is to be executed, and then hold the other party respons-

| ible for all the consequence of non-performance: but in that casc he keeps the contract
\ahvc for the benefit of the other party as well as his own; he remains subject to all his

54 Ahamed v. Murugesa ('58) A. Kerala 195. 56 Law of Conltract by G. Treitel, 2nd edition,
55 Mansuk Das v. Rangayya Chetti 1 M.H.C. p. 597. ) :
162. Sce also the obscervatons of Mulla, J., 72 E. & B. 678,
in Steel Brothers & Co. Lid. v. Dayal 58 Frost v. Kmight (1872) LR. 7 Ex. 1115
Khatao & Co. (1923 47 Bom. 924, a case Ratanlal v. Brijmohan (1931) 33 Bom.

of a contract on ¢.if. lerms. LR. 703, 133 1.C. 861, ('31) AB. 386.
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own obligations and liabilitics under it, and enables the other party not only to complcte
the contract, if so adv;scd nolwilhsmnding his prcvious rcpudiation of it, but also to take

piete it
“‘On the other h2nd, the promisce may, if he thinks proper, treat the repudiation of
\ the other party as a wrongful putting an ¢nd to the contract and may at once bring his
actioft as on a breach of it: and in such action he will be entitled to such damages as would
have arisen from the non-performance of the contract at the appointed time, subject, how-
ever, to abatement in respect of any circumstances which may have afforded him the means
of mitigating his loss.’” See notes to illustration (h) to section 73. When the promisce has
so determined his choice, then, whether he sues for damages or not, it is not open to the
promisor to go back on his refusal and treat the contract as subsisting.”

If the promisee does not treat the repudiation as an immediate breach and elects to
keep the contract alive, the repudiation is a drutum fu?ﬁé‘fr i.e. the parties are left with
their rights and liabilities as before; and if performance by the promisor is subject 10 a
condition prccmmas no right of action till that condition is fulfilled.”

" Contract of service—The i l”uSLl'ElllOﬂ to the section are both examples of contr.cts
of service. In Hochester v. De la Tour® the defendant engaged the plaintiff as his cour-
ier on a Continental tour from June 1 for three months certain at £10 a month. Before
that day came the defendant changed his mind and wrote to the plaintiff that he did not
want him. The plaintilf, without waiting further and before June 1, sued the defendant for
breach of centract. For the defendant it was argued that the plaintiff should have waited

~till June 1 before bringing his action, on the ground that the contract could not be con-
sidered to be broken till then. It was held, however, that the conmract had been broken by
express renunciation, and the plaintiff was not bound to wait until the day of performance.

Where a servant or a clerk who is engaged by the month leaves his employer’s ser-
vice wrongfully in the course of the then current-month, he is not entitled to any salary
for the broken portion of the month in the course of which he left the service.’

Waiver of right to rescind.—The words “unlcss,bg,has_mgmﬁcd._by—wmdsmmn-
duct, his acquiescence in its continuance’ _indicate the circumstances under which the
r@ﬁfﬁm in e _preceding words may be waived.

~"The said words indicate clearly an affirmative assertion or act. For cxample, a land-
lord may waive his right to forfcit the lcase by demanding rent despite the breach brought
to his knowledge;® a shipowner may waive his right to forfcit the charterparty by
accepting payments due thereunder. _

Since the right to rescind the contract is preceded by the words “*when a party 1o
a contract has refused to perform..... in jts entirety’” clearly imply existence of those facts
to the knowledge of the promisee who could put an end to the contract under the two prec-
eding circumstances or conditions.

The words “‘refused to perform.... his promise” and ‘‘disabled himsclf from per-

59 Jhandoo Mal Jagan Nath v. Phul Chand - 62 Ramji v. Little (1873) 10 Bom. H. C. 57.

Fateh Chand (1924) 5 Lah. 497, 98 1.C. Dhumee v. Sevenoaks (1886) 13 Cal. B0;

118, (25) A.L. 217. " Ralli Bros. v. Ambika Prasad (1913) 35
%0 Fdridge v. R. D. Sethna (1933) 60 LA. 368, All. 132,

58 Bom. 101, 36 Bom. L.R. 127, 146 1.C. 82 David Blackstone Litd. v. Burnetts (1973 3

739, (’33) A.P. 233. All ER. 782.

ol (1853) 2 E. & B. 678, &4 The Brimnes, (1974) 3 All ER. 86.

»
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forming his promise’® rcler 10 unexecuted or executory part of the contract.
Right to rescind is, however, not limited to executory part of the contract.
Measure of damage.—The mecasure of ‘damages for “‘antcipatory breach™ is not
neces rily the same as it would be for a failure or rcfusal occurring at the time when
the pe-formance was due.” The plaintiff is entitled to measure his damages as they
stand at the date of rcpudiation: Ramgopal v. Dhanji Jadhavji Bhatia (1928) 55 1.A. 299,

By whom Contracts must be Performed

40. If it appears from the nature of the case that it was the intention

Person by of the parties to any contract that any promise contained

;"gg‘pcf}gxgg 'S in it should be performed by the promisor himself, such

promise must be performed by the promisor. In other

cases, the promisor or his representatives may employ a competent person
to perform it.

[Hustrations © 17+

(a) A promiscs to pay B a sum ol money. A may perform this promise, cither by per-
sonally paying the money to B or by causing it to be paid 10 B by another; and, if A dics
selore the time appointed for payment, his representatives must perform the promise or
employ some proper person (o do so.

(b) A promises o paint a picture for B. A must perform this promise pcrsonally.

Personal contracts.—Contracts involving the excreise of personal skill and tastes
or otherwisc founded on special personal confidence between the. QM be per-
formcd | by deputy. But it is not always easy 10 say whether a particular contract is, in this
sense, pcrsonal or not, or what is an adequate performal formance of a Ecrsonal contract. A con-
tract for pcrsonal agency or other service entered into with partners is gencrally deter-
mined by the dcath of a partner. On the other hand, a contract with a firm which has -
nothing really personal about it so far as regards the partners, for example, a contract to
perform at a music-hall belonging to the firm, is not generally determined by the death
of one member of the firm, especially if the individual members of the firm were not
named in the contract and not known 1o the other party.” Every case must rcally be
judged on its own circumstances.

A shipowner must perform a charlerparty pcrsonally and cannot require the char-
terer 10 accept pcrformance from the assignee of the ship.”’ If an_ owner of goods relics

ettt sk el Ui b il e

Ln(g’gﬁhe s goods personally. Wﬁcre a garment clcancr au:cpt&f the unifor nTl'ﬁr_c"Ican-
ing, it 'was hcld that the contract of cleaning the uniform was o be performed
personally.®

Vicarious performance.—Ordinary contracts for dclwcry of goods, payment for
them: end in¢ like, may, of course, bc performed by dcputy ® ““There is clearly no pe:-

65 Millet v. Van [leek & Co. (1921 2 K.B. 369 % Fdwards v. Newland, (1950) 2 K.B. 534.

G 6 Davies v. Collins, (1945) All ER. 247.
“Phdi:ps v. Alhambra Palace Co. (1901) 1 10 Tod v. Lakhmidas (1892) 16 Bom. 441,°
K.B. 59 451; followed in Yaman v. Changi (1925)
§1 Fratelli Sorrentino v. Buerger, (1913) 3 49 Bom, 862, 27 Bom. L R. 1261, 91 IC

K.B. 367. 360, ('26) AB. 97.

Cayg
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sonal eler ent in the payment of the price.”

41. When a promisee accepts performance of the promise from a
third person, he cannor afterwards enforce it against the
promisor. : '

Effect of accept-
ing  performance
from third person.

Accepiance of performance from a third person involves waiver of right of perform-
ance by the promisor.

Under section 41 of the Act when a promisee has accepted performance of the pro-
mise from a third person, the promisce cannot enfofce it against the promisor cven if the
promisor has neitffer authorised nor ratificd the - act of third party.” S. 41 of the Act
applies when contract was performed by a stranger.”” It is essential that the perform-
ance under the contract should be in full and not in part.™ So when a plaintiff (pro-
misee) received Rs. 5500 out of the total price of Rs. 7600 from dcfendant 2 (a third
person) towards the price of timber, it being not a full payment or performance, S. 41 was
not held not applicable and for the balance sum plaintiff was, therefore, allowed 10 sue
Defendant 1 who was a person with whom plaintiff had earlier agreed 10 supply timber
at Rs. 7600.”* However, if a promisce accepts from a third person a lesser sum in full
satisfaction of a claim against the debtor (promisor), a promisee cannot recover the bal-
ance from his cebtor after receiving payment in full satisfaction.”

According 1o the Calcutta High Court”® a consignee aller receiving compensation
fgr the loss from an insurer cannot again sue the carricr who was actually liable for caus-
Jng the loss of goods in transit. The Calcuita High Court considers S. 41 as a clear bar
to such a suit because the plaintiff has accepted performance of the promise o pay com-
pensation from insurcr and so plaintiff cannot enforce the same claim against the carrier.
The Madras High Court has taken a contrary view of S. 41 in Sarada Mills Lid. v. Union
of India.” According to the Madras view S. 41 has no applicaton because the insurer’s
payment is not in discharge of the liability of carricr to take due care and’ caution. The
Madras High Court relied on some observations of the Bombay High Court in Parsram
v. Air India Lid" for reaching this view. Of course under this view the plaintiff would
prosecute the suit against defendant and pay 10 insurer whatever he would recover from
defendant. ‘

42. When two or more persons have made a joint promise, then,
of unless a contrary intention appears by the contract all

such persons, during their joint lives, and. after the death
of any of them, hiz representative jointly with the survivor or survivors,
and after the death of the last survivor, the representatives of all jointly,

Devolution
joint liabilities.

" Tolhurst v. Associated Poriland Cement
Manufacturers (1902) 2 KB. 660, 672.

72 Chegamull v. Govindaswami A. 1928 Mad.
972, 974.

" Harchandi Lal v. Sheoraj Singh A. 1926
P.C. 68, 70.

75 Chandrasekhar ' Hebbar v. Vittaia Bhand-
ari A. 1966 Mys. 84,

S Lala Kapurchand Godha v. Mir Nawab

Himayatalikhan A. 1963 S.C 250; Sce also
Hirachand Punam Chand v. Temple (1911)
2 K.B. 330. ) i

76 Textiles and Yarn (P) Ltd. v. Indian

" National Stcamship Company Ltd. A, 1964

Cal. 362.

T A. 1966 M. 381.

78 (1954) 56 Bom. L.R. 944, 954



Ss. 42, 43] THE INDIAN CONTRACT ACT 131
must fulfil the promise.

Liability of joint promisors.—This is a deliberate variation of the Comman L_ ¢
wute. ;- England ‘‘upon the death of one of scveral joint contractors the legal lictility
under the contract devolves on the survivors; and the representatives of the deceased
cannot be sued at law either alone or jointly with the survivors. Consequently, the whole
legal liability ultimately devolves upon the last surviving contractor, and afler his death
upon his represema_tives.’’T9 Partics can, of course, make their contracts what they
please; but the presumption established for India by the present: section appears 10 be
more in accordance with modemn mercantile usage.” %

This section lays down the rule in respect of the liabilities of joint promisors to fulfil
their joint promise while section 45 lays down the rule in respect of the rights of the joint
promisees to claim performance.

Parties who should perform the promise—

(1) The promisor personally in the case of a personal contract.
(2) In case of non-personal contracts,
(i) by the promisors jointly, or
(ii) by the promisor’s man, or
(iii) by a third person on behalf of the promisors
(iv) in the event of the death of the promisor, by the legal representatives of the
deceased promisor or promisors.

43. When two or more persons make a joint promise, the promisee

Any one of may, in the absence of express agreement to the.con-

joint — promisors - yary compel any one or more of such joint promisers to
may bhe compelled IYs P y ] P :

to perform. perform the whole of the promise. i

Each of two or more joint promisors may compel every other joint
Each promisor Promisor to contribute equally with himself to the per-
g‘u“go;‘_’mpd contri-  garmance of the promise, unless a contrary intention

appears from the contract.

If any one of two or more joint promisors makes default in such
Sharing of loss contribution, the remaining joint promisors must bear
by default on con-  the Joss arising from such default in equal shares.
Explanation—Nothing in this section shall prevent a surety from
recovering from his principal, payments made by the surety on behalf of
the principal, or entitle the principal to recover anything from the surety
on account of payments made by the principal.

Hlustrations

(a) A, B and C jointly promise 10 pay D 3,000 rupees. D may compel either A or
B or C o pay him 3,000 rupces.

79 Leake on Contracts, 8th Edn., p. 313. 80 Motilal v. Ghelabhai (1893) 17 Bom. 91.
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(b) A, B and C jointly promisé 1o pay D the sum of 3,000 rupees. C is compelled
to pay the whole. A is insolvent, but his assets are sufficient to pay one-half of his debts.
C is entitled to receive 500 rupees from A’s estate, and 2,250 rupees from B,

(c) A, B and C are under a joint promise to pay D 3,000 rupees. C.is unable to
pay anything, and A is compelied to pay the whole. A is entitled to receive 1,500 rupees
from B.

(d A B ancl C are under a joint promise to pay D 3,000 rupecs, A and B being only
sureties for C. C fails to pay. A and B arc compelled 10 pay the whole sum. They are entit-
led to recover it from C

Joint promisors.—The series of section now bcfore us malterially varies the rulesg
of the Cornmon Law as to the devolution of the benefit of and liability on joint con-
tracts.* As far as the laabilny under a contract is concerned, it appears to make 41l joint
contracts joint and several.” It allows a promisee to sue such one or more of several
joint promisors as he chooses, and excludes lhe right of a joint promisor to plcad that all
the promisors must have been made parties. The minority of one of the joint promis-
ors does not affect the liability of the others.* There is considerable difference of opin-
ion amongst the Indian High Courts as 10 its consequential operation where a judgment
has been obtained against some or one of joint promisors. These decisions are examined
in the next topic.

Effect of decree against some only of joint promisors.—In Hemendro Coomar
Mullick v. Rajendro Lal Moonshee®™ the High Court of Calcutta held, following the
rule laid down in King v. Hoare® that a decree obtained against onc of several joint
makers ol a promissory note is a bar to a subsequent suit against others. This was fol-
lowed by the High Court of Madras in a similar case in Gurusami Chetti v. Samurti
Chinna.”’ Sl:rac.hey, C.J., dissented from these decisions in Muhammad Askari v. Radhe
Ram Singh®® In that case the question was whether a judgment obtained against some
of several mortgagors and remaining unsatisfied against them was a bar 10 a second suit
against other-joint mortgagors, and the Court held that it did not consmute any bar and
that a second suit was maintainable, as the doctrine of King v. Hoare™ was not applica-
ble in India, at all events in the Mufassal, since the passing of the Indian Contract Act.

The applicability to India of the rule in King v. Hoare was considered by the
Bombay High Court in a case in which it was held that the present section merely took
away the right of a joint promisor to have his co- promisor joincd with him in the action,
and did not enable the promisce to file separate actions against both. ““It could not have
been intended to deprive the second co-contractor of his right 1o plead the previous judg-

81 Lukmidas Khimji v. Purshotam llaridass 8 Jamna Bai v, Vasanta Rao (1916) 43 LA.
(1882) 6 Bom. 7(X), 701. 99, 39 Mad. 409; Sain Das v. Ram Chand
82 Motilal Bechardass v. Ghellabhai Hanram (1923) 4 Lah. 334, 85 1.C. 701. ("24) A.L.
(1892) 17 Bom. 6, 11; Raghunath Das v. 146; Keka v. Sirajuddin ("51) A.A. 618.
Baleshwar Prasad (1928) 7 Pat 353, 105 85 (1878) 3 Cal. 353.
I.C. 424, (’27) A.P. 426, 86 (1844) 13 M. & W. 494,

83 Hemendro Coomar Mullick v. Rajendrolal 87 (1881) 5 Mad. 37; For contrary view see
Moonshee (1878) 3 Cal. 353, 360; Muham- Ramanjulu Naidu v. Aravamudu (1910) 33
mad Askari v. Radhe Ram Singh (1900) 22 Mad, 317. = )

All. 307.315; Dick v. Dhunji Jaitha (1901) 88 (1900) 22 All. 307. Sce also Abd:! Aziz v.
25 Bom. 378, 386; Jainarain v. Surajmull Basdeo Singh (1912) 34 All 604, 606.

(1949) F.C.R. 379, (’49) AF.C. 211. 89 (1844) 13 M. & W. 494,
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ment or to split up one case of action into as may causes of action as there are jomr. con-
tractors.”’” The Bombay High Court has adopted a contrary view in a later case.’

The provisions of sections 43 and 44 of this Act make a clear departure from the
English law and declare that the liability of ‘joint promisors’ is “joint and several’. That
seems 10 be the reason why a decree obtained against one of the joint promisors and
remaining unsatisfied would not deprive the promisce of his right to proceed against the
other joint promisors to the extent of the unsatisficd claim of the promisee.”

We think it the better opinion that the enactment should be carried to its natural and
logical consequences, and that, notwithstanding the English authorities founded on a dif-
ferent substantive rule, such a judgment, remaining unsatisfied, ought not, in India, 1o be
held a bar 0 a subscquent action against the other joint promisor or promisors. The var-
ious judgments on either side are found in Nil Ratan Mukhopadhyaya v. Cooch Behar
Loan Office Ltd. o

Suit against one of several partners.—In Lukmidas Khimji v. Purshotam Hari-
das™ it was held in a suit brought upon a contract made by a partnership firm that a
plaintiff may select as defendants those partners of the firm against whom he wishes 1o
proceed. This dccmon was ciled with approval by Farran, C.J., in Motilal Bechardass v.
Ghellabhat Hariram” and was followed by the High Court of Madras in Narayana
Chetti v. Lakshmana Cheui,”® where it was held in a similar case that according to the
law declared in sec. 43 of the Contract Act, it is not incumbent on a person dealing with
partners to make them all defendants, and that he is at liberty 1o sue any one pariner as
he may choose. The same view of the section has been taken by the High Court of
Lahore.” .

Co-heirs.—This section speaks of two or more persons making a joint promise, and
it has no application where parties become jointly interested by operation of law in a con-
tract made by a single person. Hence the section does not apply to the case of several
heirs of the original debtor, and they all must be joined as partics to the suit.”®

Contribution between joint promisors.—Paras 2 and 3 represent the doctrine of
English equity as distinct from that of the Commoi Law Courts.

Equity adopted the rule that the amount of contribution was the amount of the debt
divided by the number of co-dcbtors who were solvent at the time the right to contribu-
tion arose.”” For example, if the joint debt is of Rs. 1,000/~ and the joint debtlors are
five; and one of them pays the debt, he would be entitled to recover Rs. 800/- from the -
remaining solvent joint debtors. If all the remaining four arc not solvent but only three
are solvent he wouid recover Rs. 750/~ from the three solvent joint debtors.

The right to contribution contained in this scction is subject 1o a contrary intention

T

%0 L.R. 370.
91 In re Vallibhai, 35 Bom. L.R. 881.

97 Muhammad Ismail Khan v. Saaduddin
Khan (1927) 9 Lah. 217, 104, 1.C. 700,

92 T Radhakrishna v. Muthukrishnan A. 1970
Mad. 337.

93 A. 1941 Cal. 64.

94 (1382) 6 Bom. 700.

55 (1892) 17 Bom. 6. 11.

96 (1897) 21 Mad. 256. Sece also Appa Dada
Patil v. Rambrishna Vasudku (1930) 53
Bom. 652, 31 . Bom. L.R. 1187, 121 I.C.
581, (‘'30) AB. 5.

(*27) AL. 819; Liquidator, Union Bank of
India v. Gobind Singh (1923) 4 Lah. 239,
77 1.C. 338, (*24) A.L. 148 (partmers).

$8 Shaikh Sahad v. Krishna Mohan (1916) 24
Cal. LJ. 371; L evi Dayal v. Bhupinder
Kwnar, (197)) A. Delhi 790.

99 Jiitchman v. Stewart (1855) 3' Drew 271:
61 ER. 907; Lowe v. Dixon (1885) 16
Q.13.D. 455 (458).
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appearing in the contract between the parties

Joint tenants are joint promisors; thercfore the liability is only to contribute to the
performance of the promise. Hence if one of several persons jointly liable for a debt is
sued and is compelled to satisfy the debt and the costs of the suit, he can only call on
the others to contribute in respect of the debt, but not in respect of the costs.'

A decree holder (promisee) is entitled to execute his money decree from any of the
joint judgment dcbtors (promisors). The judgment debtor who is thus compc]lcd 10 pay
is entitled to demand contribution from the remaining judgment debtors,” or the other
judgment debtors were discharged from their liability by virtue of the provisions of the
Relief of Indebtedness Act.’

When liability to contribute arises.—In a case dccided before the enactment of the
Contract Act, it was held that the mere existence of a decree against one of several joint
debtors does not afford a ground for a suit for contribution against the other debtors.
““Until he has discharged that which he says ought to be treated as a common burden,
or at any rate done something towards the discharge of it, he cannot say that there is any-
thing of which he has relicved his co-debtors, and which he can call upon them 1o share
with him.”** And the law under the Contract Act would appear to be the same see the
illustrations to the section.”

The words ‘‘may compel other joint promisor to contribute equally with himself to
the performance of the promise’ read in the scquence of the first para show that in the
first instance afler one of the joint promisors is compelled to perform the promise that
the right of the promisor, who was compelled to perform the promise, to the contribution
from the other joint promisors ariscs. The Hability of the remaining joint promisors to con-
tribute should subsist when one of the joint promisor’s liability subsisted ‘at the time he
was called upon to perform or was sucd.’

Contribution between mortgagors.—Unless there is a contract to the contrary, the
question of contribution by co-mortgagors, where onc mortgagor has redeemed, is gov-
emed by secs. 28 and 92 of the Transfer of Property Act, and not by sec. 43 of the Con-
tract Act.” ,

Contribution between tort feasors.—The rule of contribution contained scction 43
applicd to joint promisors provided there is a joint 'promise by them and that is also sub-
ject 1o the contract to the contrary amongst them as it'appears from para two.

Once a decree has been passed against two or more tort fecasors, which imposcs a

_joint and several liability upon each onc of the judgment-debtors, if one of them is made
to pay the dccrclal debt he should be entitled to contribution from the remaining co-
judgment dcbtors.® To what extent and in what proportion may dcpcnd upon the circum-
stances of each case.”

! Punjab v. Petun Singh (1874) 6. N.W.P. 5 See Abraham v. Raphial (1916) 39 Mad.

192; Suryanarayana v. Bajalingam (1933)
144 1.C. 726, (’33) A.M. 382.

2 Shanker Lal v. Moti Lal (1957) A. Raj. 26T,
Mo: Ichand v. Alwar Chetty (1916) 39
Mac 548,

3 Jan'! ‘baiv. Rama Manaji (1948) A. Nag. 292;
Haruias v. Ramguljarilal, (1947) A. Nag. 61.

4 Ram Pershad Sinzh v. Neerbhoy Singh
(1872) 11 B.L.R. 74.

288, 291.

6 Kunju Naina v. E. Chacko, ALR. (1954)
T.C. 499.

7 Kedar Lal v. lari Lal ('52) AS.C. 47
(1952) S.C.R. 170,

8 Dharni Dhar v. Chandra Shekhar, ALR.
(1951) All. 774 (784); Nani Lal De v.
Tirathalal De, ALR. (1953) Cal. 513.

9 Nani Lal De v. Tirathalal De, supra.
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Contribution between partners.—The principle of contribution does not apply to
partners inter se  nartner, who has been compelled to pay, cannot file a suit for con-
tribution but he has 1o file a suit for partnership accounts. e

44. Where two or more persons have made joint promise, a release of
Effect or rel- one of such joint promisors by the promisee does not dis-
ease of one joint . . - . - .
Ll chfirgc the (?ther joint promisor or joint promisors;
neither does it free the joint promisor so released from

responsibility to the other joint promisor or joint promisors.

We have here another variation of English law."” In England the releasing creditor
must expressed reserve his rights against the co-debtors if he wishes to preserve them.
The words “‘neither does it free the joint promisor or joint promisors’” apply to the right
of contribution amongest the joint promisors. :

This section applies cqually to a release given before or after breach. Thus where
in a suit'’ for damages against several partners the plaintiff compromised (e Suit with
one of (e, aﬁd’iﬁdcr_tooigg withdraw the suit as against him it was held that the release
did nﬁ?charge the other partners and Lhe suit might proceed as against them.

The principle of this section has also been applied to judgment debts. It has thus
been held that release by decree holder of some of the joint judgment-debiors f [tom liab-
ility under the decree does nol operate as a release of the other judgment-d -debtors.'*Sim-
ilarly, where the debt of one judgment dcbtors was scaled down under the C.P. & Berar
Relief of Indebtedness Act, the Judgment-creditor was held entitled to pr(x.e(,d agamsl

the remaining judgment-debtors for the remaining amount of the decree.™

45. When a person has made a promise to two Or more persons
Devoluion of jointly, then, unless a contrary intention appears from
doaaz ights. the contract, the right to claim performance rests, as
between him and them, with them during their joint lives, and, after the
death of any of them, with the representative  of such deceased person
jointly with the survivor or survivors, and, after the death of the last sur-
vivor, with the representatives of all jointly.

Lilustration

A, in consideration of 5,000 rupees lent to him by B and C, promises B and C jointly
to rcpay them that sum with interest on a day specified. B dies. The right to claim per-
formance rests with B's representalives joindy with C during C's life and after the death
of C with the representatives of B and C jointly. '

Rights of joint promisees.—This scction applies to all joint promisees whether they

10 Mayyappa v. Palaniappa, AILR. (1949) 13 Mool Chand v. Alwar Chetty (1916) 39
Mad. 109. Mad. 548; Daulat v. P. N. Bank (1933) 144
1t See Krishna Charan v. Sanat Kumar 1.C. 981, (’33) A.L. 505.
(1917) 44 Cal. 162, 174, 14 flaridas v. Ramguljarilal (1947) Nag.
12 Kirtee Chunder v. Struthers (1878) 4 Cal 229 1.C. 360, (’47) AN. 61.

336.
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be partners,”’ co-sharers,'® morigagees,” joint lessors.'® or_members of a_joint Hindu
f‘aTn‘IITcarrying on husingss in pa_rm(_:_r_ship.” In a casec where the owncer of a single right
&8, and scveral persa.s hecome entitled o i, it has been held that all of them must join
2 a suit to enforce the right, 2nd if any of them refuses to join as plaintiff, he must be
added as a defendant,” Obviously joint promisces cannot divide the debt among them-
selves and suc severally for the portions.

As a Karta of a joint Hindu family can enforce a contract made with the joint family,
this scction would not apply to such a case.”* This section would not govern the right of
co-trustees to sue.” A v

Right to performance of promisees during joint lives.—As the right 10 claim per-
formance of a promise in the case of joimt promisces rests with them all during their joint
lives, iTTollows that all thejoint promisces should suc upon the promisc.” Thercfore if
a suit ﬁlﬁf&@hx_sm ©of them only, and the other promisees are subsequently added
as plaintiffs on objcction taken either by the defendant® or by thé Court of its owa
motion,” the whole suit will be dismissed if it is barred by limitation as regards the
other promisees who were added subsequently at the time of their joinder.

Suit by a surviving partner.—The general rule of English law is (contrary 1o the
present section) that joint contracts arc enforceable by the survivors or survivor alone.
There is an cquitable exception, founded on mercantile custom, as to debts due to part-
ners; but even in this case ‘“although the right of the deccased partner; devolves on his
exccutor ... the remedy survives 1o his co-pariner, who alone must cnforce the right by
action, and will be liable on ICCOvVCry 10 account to the'exceutor or administraior for the
share of the deceased.”” The present section exiends the mercantile rule.of substantive
right to all cases of joint contracts, It scems to be the better opinion that the representa-
tives of a deceased partner are not necessary partics 1o a suil for the recovery of a debt
which accrues due to the partnership in the fifctime of the deceased.® The dissolved
partnership firm may suc for the debt. :

Deceased partner’s estate—The High Court of Bombay has decided, after [ull

13 Motilal v. Ghellabhai (1892) 17 Bom. 6,
13: Aga Golam Husain v. A D. Sassoon
(1897) 21 Bom. 412, 421.

16 Ramkrishna v. Ramabai (1892) 17 Bom. 29,

T Rameshwar Bux v. Ganga Bux (*50) A.A.
598 (F.B.).

18 Moolchand v. Smt. Renuka Devi, (1973) A.

Raj. 13.

18 Kalidas v. Nathu Bhagvan (1883) 7 Bom.
217, Ram Narain v. Ram Chunder (1890)
18 Cal. 86, Alagappa Cheui v. Vellian
Chetti (1894) 18 Mad. 33.

0 Ahinsa Bibi v. Abdul Kader (1902) 25
Mad. 26, 35, Mahamed Ishag v. Sheikh
Akramul Hu; (1908) 12 C.W .N. 84, 86, 93.

2 Siluvaimuthu  Mudaliar v. Muhammad
Sahul (1926) 51 Mad. L.j. 648, 98 1.C. 549.
('27) A.M. 84.

22 Kishan Parshac v. flar Narain (1911) 33
AllL 272 (P.C).

# Manikya Rao v. Adenna, AXLR. (1949)
Mad. 654, ‘

2 Dular Chand v. Balram Das (1 877y 1 All
453; Vyankatesh Oil Mill v. Velmahomed
(1927) 30 Bom. LR. 117, 109 I.C. 99,
("28) A.B. 191, '

25 Ramsebuk v. Ramlall Koondoo (1881) 6
Cal. 815; Fatmabai v. Pirbhai (1897) 21
Bom. 580.

% |mam-ud-Din v. Liladhar (1892) 14, All.
324; Ram Kinkar v. Akhil Chandra (1908)
35 Cal. 519,

27 Williams on Executors, 11th cd. 638,

2 Motilal v. Ghellabhai (:892) 17 Bom. 6:
Vaidyanatha Ayyar v. Chinnasami Naik
(1893) 17 Mad. 18; Ugar Sen v. Lakshmic-
hand (1910) 32 All. 638; Mool Chand v.
Mul Chand (1923) 4 Lah. 142, 71 1.C. 951,
("23) A.L. 197.
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exa..;’»ation of the rule and the yresent scction of the Act in the light of both Indian and

Englisn authorities, that where a partner has died before the commencement of a suit

against the firm, the rule does not enable the Act to make the deccased partner’s scparate
estate liable without adding his legal representatives as *‘partics.””

Suit by representative of deceased partner.—The representative of the estate if

- deccased partner may maintain a suit for the recovery of a partnership debt, and may join

the surviving partners as defendants in the suit where they refuse to join as plaintiffs.*

Time and Place for Performance

46. Where, by the contract, a promisor is to perform his promise

Time for per- without application by the promisee, and no time for per-
formance of pro- : ; :
mise  where ' mo fOTmance is specified, the engagement must be per-

app{}ication is1o-be  formed within a reasonable time.
1 . . ¢ .
f;‘aspicgﬂdfm o Explanation—The question ‘‘what is a reasonable

time’’ is, in each particular case, a question of fact.

Time for Performance.—This scction procecds upon the assumption that a contract
not specifying the time of performance would not be bad for uncertainty.

This section would not apply (o a case where the promisee has 1o apply o or call
upon the promisor to perform the promise.

Reasonable time.—Where the defendants dgrucd to supply coal to the plamuﬂ's
from the o time, as required by the plaintiffs on reasonable notice given to them, a notice
given by the plaintilfs on the 22nd July 1898 for the supply of 2,648 tons of coal on or
before 31st August 1898 was held not to be reasonable.” Where the defendant agreed
to discharge a debt due by the plaintifl 10 a third party and in default to pay to the plaintiff
such damages as he might sustain, and no time was lixed for the performance of the obli-
gation, it was held that the failure of the defendant to perform it for a period of three years
amounted 1o d breach of the contract, as that was a sufficicnt d!‘ld reasonable time for
petformance.™

Engagement.—This word appcars 10 be synonymous with **promise.”’

47. When a promise is to be performed on a certain day, and the pro-.

Timf and place misor has undertaken to perform it without application
for performance of o . . . :
promise  where DY the promisee, the promisor may perform it at any time

time is specified  during the usual hours of business on such day and at the

d icatj : .
o be mapplication.  11ace at which the promise ought to be performed.

Hlusrrazion

A promiscs 1o “deliver goods at B's warchouse on the lsl January. On that day A
brings the goods to B’s warchouse, but after the usual hour for closing it and they are not

2% Mathuradas v. Ebrahim Fazalbhoy (1927) & Co. (1899) 24 Bom. 97, 140; Bank of
51 Bom. 986, 29 Bom. L.R. 1296, 105 1.C. India v. Chinoy (1950) 77 L.A. 76, (1950)
305, ('27) A.B. 581. Bom. 606, (’50) A.P.C. 90.

30 Aga Gulerr Husain v, A. D. Sassoon 32 Subramanian v. Muthia (1912) 35 Mad.
(1897} 21 Romn. 412, 421. 639.

31 The Bengal Coal Co., Lta. v. Homee Wadia
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received. A has not performed his promise. :

48. When a promise is to be performed on a certain day, and pro-

Application ‘for misor has not undertaken to perform it without applica-

performance on - 2 s -
Certain day to/be o 1O by the promisee, it is the duty of the promisee to

proper ume and apply for performance at a proper place and within the
Plece. usual hours of business. .

Explanation—The question ‘‘what is a proper time and place” is in
each particular case, a question of fact.

. To ascertain whether time is of the essence of the contract or not, read sec. 55, infra.

49. When a promise is to be performed without application by the

) Place for per- promisee, and no place is fixed for the performance of it,
ormance of pro- . : . :
mise  where ' mo it is the duty of the promisor to apply to the promisee to

application 10 be appoint a reasonable place for the performance of the
made and no place = - . :
fixed for perform. Promise, and to perform it at such place.

ance. -
Hlustration

A uncertakes Lo deliver a thousand maunds of jute to B on a fixed day. A must apply
to B to appoint a reasonable place for the purpose of receiving it, and must deliver it to
him at such place.

Place for Performance.—The legislature has used three dificrent expression viz:
“at the place at which the promise ought o be performed’” (s. 47), “‘at a proper place”’
(s. 48) and “‘at a rcasonablc place’’ (s. 49). The said expressions imply that the place to
e fixed ShGUd be reasonable.

The rule in this section is the one which, it was intended, should apply both to deliv-
ery of goods as well as 1o payment of moncy.” The common law rule requiring a
debtor 10 find the creditor in the realm was 1ol applicd. In that case there was a specific
agreement to pay at Hyderabad.™ In case of Pakki Adat dealings, the place of payment
is the place where the constituent resides unless the contract provides to the contrary.®
In case of negotiable instruments, the rule of finding out the creditor would not apply.*
If the obligation is to dcliver hcavy or bulky goods he must procure the creditor 1o
appoint a place to receive them. The words “‘no place is fixed’’ and promisor (o apply
to the promisee to appoint a rcasonable place” <6 not exclude any inference the Court
may draw as 10 the | iwﬁ the rature and circimstances of the con-

tract, especially where the obligation is (60 pay moncy.” A debtor cannot be held liable

3 Soniram Jeethmul v. R. D, Tata & Co. 54 % Raman Chettiyar v. Gopalachari (1908) 31

LA. 265 = 29 Bom. LR. 1027 ='(1927) Mad. 223, at v. 228; Soniram v. Tata & Co.
APC. 156. " Lid. (19275 5 Rang. 451: 54 1T.A. 265;
3 Bansilul v. Gulam, 53 1.A. 58 = 53 Cal 88 Nathubhai Rarchhod v. Chhabildas Dha-
= (1925) AR.C. 290. : ramchand (1935) 59 Bom. 365, 37 Bom.
35 Kedarmal v. Govindram, 9 Bom. L.R. 903. L.R.357, 157 1.C. 248, ("35) A.B. 283; Tul-
36 Jivatlal v. Lalbhai, 44 Bom. L.R. 495 jaram v. Wadhumal (1933) 142 1.C. 844,
(FB): (1942) Bom. 620: ALR. (1542) ("33) A.S. 62; DBhagauti v. Chanc ika

Bom. 251. Prasad (1933) 1501.C. 289, ("'33) A.A. 1 7.

vy
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to pay wherever the creditor may choosc to shift his business.” The application of
Common Law ule would be engrafting something on S. 20 of the Civil Proccdurc Code
and in a vasi country like India it will not only be inconvenient but oppressive.”

Place of delivery.—Whcre by an agrecment for the sale of goods it was stipulated
that the goods were ‘1o be delivercd at any place in Bengal in March and April 1891,
and it was added, *‘the place of dclivery to be mentioned hercafter,”” the Judicial Com-
mitice held that the buyer had the right to fix the place, subject only 1o the express con-
tract that it must be in Bcngal and to the implicd one that it must be reasonable.*

PERFORMANCE
{TIME and PLACE for)
Without app]ica(l.l—on of promisce On applicmioln of promisce In any mhcl contract
(Ss. 4]6 47, 49) (S. -148) (5. 50)
l ] ] l Al the time and
If no ume If 1o be performed During usual At proper manner prescribed
specified on a day specified business hours place by promisee
on the day named (S. 48) (S. 50)
by promisce (S. 48)
l %

Within If no place
reasonable specified
ime (5. 46) | | I

Promisor 1o During usual At the place

request pro- business hours where it should

misce to fix (8. 47) be performed

rcasonable (S. 47)

place for

performance

(S. 49)

Performance in 50. The performance of any promise may be made

;“cs”c'T“iLc%r JuUme  in any manner, or at any time which the promisee pre-

tioned by promisce.  scribes or sanctions.

Hlusirations

(a) B owes A 2,000 rupces. A desires B 1o pay the amount to A’s account with C,
a banker. B, who also banks with C, orders the amount to be transferred from his account
o A’s credit, and this is donc by C. Altcrwards, and before A knows of the transter, C
fails. There has been a good payment by B.

(b) A and B arc mutuzlly indcbied. A and B scitle an account by sctting off on¢ item
against another, and B pays A the balance found to be due from him upon such scitlement.
This amounts 10 a payment by A and B respectively, of the sums which they owed to cach
other.

38 Madan Lal v.*Chawle Bank Ltd. A. 1959 punj. 128,
All 612 4 Grenon v. Lachmi Narain Angurwala
39 Piyara Singh v. Bhagwandas A. 1951 Punj. (1896) 24 Cal. 8, 23 LA. 119. ;

33; Narayar Singh v. Jagjit Singh A. 1955
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(c) A owes B 2,000 rupees. B accepts some of A’s goods in reduction of the debt.
The delivery of the goods opcrates as a parl payment.

(d) A desires B, who owes him Rs. 100, 1o send him a note for Rs. 100 by post. The
debt is discharged as soon as B puts into the post a letter containing the note duly
addressed to A.

Payment to an agent, who to the debtor s knowledge had no authority to receive the
payment docs not discharge the debtor.”

Manner of performance.—It is hardly needful to add that where the request is to
send not the legal currency, but a cheque or other negotiable instrument, this docs not
imply any variation of the rule that payment by a negouable instrument is conditional on
its being honoured on presentation within due time.”” Under S. 50. the payment of a
debt may be made in cash or in such other manner as the creditor may prcscnbc
subscriber to Railway Provident Fund desired payment of his deposit in the Prowdem
Fund in sterling and declared that remittance be made to him by a bank draft in a named
bank in England. Under the law the only legal method of such remittance was to send °
the amount to Reserve Bank of India for payment to bank in England. Under S.50 it jus-
tified the conclusion that by sending the cheques for the amount to Reserve Bank of
India, in performance of the manner of payment prescribed by subscriber, Lhc debt was
discharged and money must be deemed to have been paid out Lo subseriber.* To sup-
port a plea of paymcenl passing of cash need not be shown. Payment made by means of
transfer entrics is sufficient.*®

Performance of Reciprocal Promises

1) If (o be performed simuliancousty or concurrently, promisor to perform his pro-
mise when promisee is ready and willing to perform his promise (s. 51).

(2) If the order is fixed by contract, it should be performed in that order (s. 52).

(3) If contract is silent, performance be made in the order in which the nature of
tradsaction requires: (s. 52).

(4) If promiscs arc dependent, the one which should be done first should be per-
formed first (5. 54).

51. When a contract consists of reciprocal promises tc be simultane-

Promisor not ously performed, no promisor need perform his promise
bound to perform . . 2E :
inléss - teciprocal unless the promisee is ready and willing to perform his

promis_ce ready rcrc]procal promisc.
and willing to per-
form.
Tlustrations

(a) A and B contract that A shall dcliver goods o B to be paid for by B on dclivery.
A nced not deliver the goods unless B is ready and willing to pay for the goods on
delivery.

B nced not nzy for the goods unless A is prepared 10 deliver them on payment

41 Mackenzie v. Shib Chunder Seal (1874) 12 Insurance Company Ltd. A. 194? Mad. 122.
B.L.R. 360. 4 Union of India v. Kashi Prosad A. 1962
42 Kedarmal v. Surajmal (1907) 9 Bombay. Cal. 169.
LR. 905, ~-i. 45 Narayandas v. Sangli Bank A, 1966 SC 170.

43 Jlairoon Bibi v. The United India Life 46 Chengravelu Cheity v. Akarapu Venkana
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(b) A and B contract that A shall deliver goods to B at a price to be paid by instal-
ments, the first instalment to be paid on delivery.
A need not deliver unless B is ready and willing to pay the first instalment on del:-
ery. ' ‘
B need not pay the first instalment unless A is ready and willing to dcliver the goods
on payment of the first instalment.

Simultaneous performance.—This section expresses the settled rule of the
Common Law. To understand the principle rightly, we must remember that in a contract
y mutual promises the promises on cither side arc the consndcrauomw con-
s:dﬁmﬁWMWmss or imply conditions
of ﬁlr‘;n‘y?“ﬂ's(and the other party’s performance of the reciprocal promise, or at least
readiness and willingness o perform it, may be a condition. And if it appcars on the
whole from the terms or the nature of the contract that performance on both sides was
10 be simultancous, the law will atiach such a condition to each promise, with the ope-
ration laid down in the present section.

» 'Performance of one party’s promisé may have 1o bc complete or tendered before he
can suc on the other’s rcciprocal promise. In that case i it is said to be a condition prec-
edent to the right of action on the reciprocal promise.”

Where the performances are intended 1o be simullancous, as supposcd in this section
(goods to be delivered in cxchange for cash or bills, and the like), 1hcy are said (o be con-
currcnt conditions, and the promiscs to be dependent.

Promises which can be enforced without showing performance of the plamliff 'S own
promise, or readiness or willingness or perform it, are said to be independent.

In order to apply the rule of this section we must know_whether the promises are
or are not *‘1o bc sanulmnwuﬂy perormed.”” This is aqucsuomof LQnerm:.mn. depend-
ing on \ the intention of the partics collected from Lhc > agreement as a vLOh_}g a case

to be simultancous.”

Consequences of partial default in performance.—There is a distinct question
from Lhal of “condition prc(.cdcnt" namcly, whether failurc to perform somu_parls of a

of ths kind it may be vcry dlfﬂcull 0 ascertain the truc intention of the partics. We have
1o “‘see whether the particular stipulation goes 1o the root of the matter, so that a [ailure
to perform it would render the performance of the rest of the contract by | th:: plaindff a
thing differcnt in substance from what the defendant has supulﬁls.,d for or_whether it
mcrcf—pama!ly affccts it and may be compensaiced | for in damages.” B cntered into a

contract with G, dircctor of the Royal Ttalian Opcra in London. Under this, % had to
render exclusively his services as a singer in operas and concerts for a period of over three

& Sons (1925) 49 Mad. L.J. 300 86 I.C. AFC.8.

299, (°25) AM. 971. ' 49 Imperial Banking Co. v. Atmar.:1, 2 Bom.
47 Nathulal v. Phool Chand A. 1970 S.C. H.C.R. 246 (258).

546, 86 1.C. 299 (’25) A.M. 971. 3 Per Cur., Bettini v. Gye (1876) 1. G.B.D.
48 Kaikhushroo v. C.P. Syndicate Ltd. (1949) 183; Compare Poussard v. Spiers and

F.C.R. 501, 52 Bom. L.R. 189, ('50) Pond (1876) 1 Q.B.N. 410.
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months. B also undertook that he wouic be in London six days at least before the com-
mencement of this ~ngagement, for rehearsals. B arrived two days before the commcrice-
ment of the engagemen’. G thereupon refused to go with the contract. B sued G “or
breach. It was held that as the engagement was for over three months the term regaraing
previous attendance at rehearsals was not a fundamental term going to the root of the
matter. Consequently G was not entitled to refuse to receive B into his service. All that
G could do was to sue B for damages for breach of warranty. On the other hand, if B’s
engagement had been only to sing in Operas, or if it had been only for a few perfor-
mances, it might very well be that previous attendance at rchearsals with actors in com-
pany with whom he was to perform was essential.

Waiver of performance.—This scction docs not, of course, refer to any special
remedy (o a party who has chosen to perform his part without insisting on the reciprocal
performance which was intended (o be simultancous with his own, as where a seller of
goods “‘for cash on delivery” chooses to deliver the goods without receiving the price.”

Readiness and willingness.—If a party bound to'do an act upon request is ready o
do it when it is required, he will fully perform his part of the contract, although he m;ght
happen not o have been rcady had he been called upon at some anterior pcnod *For a
party to prove himscll ready and willing to perform his obligation under a contract to pur-
chase sharcs, hc has not necessarily 10 produce the money or vouch a concluded scheme
for financing the transaction.”® But where the purchaser before the day fixed for deliv-
ery gives notice to the vendor that he will not accept the shares, the vendor is exoncrated
from giving proof of his rcadiness and willingness to deliver the sharcs.™ Similarly as
to goods, it is a still more elecmentary proposition that a vendor may be ready and willing
to deliver. without having the goods in his actual custody or posseasnon it is enough if
hc has such control of them that he can cause them 10 be delivered.” -

Where goods are sold for ““cash on dclivery,” and the vendor delivers a portion of
the goods, and the purchaser offers to pay the price thercof if certain cross-claims sct up
by him are adjusted, it cannot be said that he is not ready and willing to perfomm his pro-
" mise, so as to entitle the vendor to refuse delivery of the remaining goods.™

52. Where the order in which reciprocal promises are to be per-
Order of per- formed is expressly fixed by the contract, they shall be
ng;r;agfgm?ge::mp- performed in that order; and, where the order is not
' expressly fixed by the contract, they shall be. performed
in that order which the nature of the transaction requu‘cs ‘

Mlustrations

(a) A and B contract that A shall build a house for B at a fixed price. A’s promlsc
1o build the housc must be performed before B’s promise to pay for it.

51 Sooltan Chund v. Schiller (1878) 4 Cal. v. Kapur & Co. (1932) 139 1.C. 114, (32)
252. AS.9.
52 Jivraj Megji v. Poulian (1865) 2: B.H.C. 55 Kanvar Bhan-Sukha Nand v. Ganpat Rai
253, 256. Ram Jivan (1926) 7 Lah. 442, 94 1.C. 304,
53 Bank of India v. Chinoy (1950) 77 L.A. 76, ('26) A.L. 318.
(1950) Bom. 606, ("50) A.P.C. 90. 56 Sooltan Chund v. Schiller (1878) 4 Cal.
54 Dayabhai Dipchand v. Maniklal Vrijbhu- 255.

kan (1871) 8 B.HC.R.AC. 123; Zippel
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(b) A and B contract that A shaii make over his stock-in-trade to B at a fixed price,
and B promises to give sccurity for the payment of the money. A’s promise need not he
performed until the security is given, for the nature of the transaction requires th-t A
should have sccurity before he delivers up his stock:

Order of Performance.—If a contract expressly statgs. the order of performance,
at would govern the matter; if a contract is silent, ong has to look to the > nature of the:
transaction in order to decide the order of performarice. In the latter-event. the Court may
look 1o the usual practice in the market also.
Subsequent conduct of the partics may not throw any light on the order in which the
promises are 10 be performed.”

53. When a contract contains reciprocal promises, and one party to

Liability of the contract prévents the other from performing his pro-

party  preventing - { : :
event on which the DIS€, the contract becomes voidable at the option of the

contract is 1o wake  party so prevented; and he is entitled to compensation
Ll from the other party for any loss which he may sustain
in consequence of the non-performance of the contract.

[llustration

A and B contract that B shall exccute certain work for A for a thousand rupecs. B
is ready and willing to exccuie the work accordingly, but A prevents him from doing so.
The contract is voidable at the option of B; and, if he elects 1o reseind it, he is entitled
tc recover from A compensation for any loss which he has incurred by its non-
performance.

Impossibility created by act of party.—This is in substance the rule not only of
the Common Law, but of all civilised law. No man can complain of another’s failure to
de something which he has himself prcvcnlmmm. The
principle is not confincd © acts of direet or Torcible ‘prevention, which are ncither fre-
quent nor probable, but extends to default or neglect in_doing or providing -anything
which a party ought under the contract to do or provide, and without &'ﬂ@_MCr
party cannot perform his part. Where undcr the contract with the government, the™ gov-
crmment merely agreed (0 assist the contractor in obtaining the controlled articles neces-
sary for cxeculion. But the contractor demanded that the government should supply free
of cost crane and iron matcrials. Hence S. 53 of the Act could not be of any assistance
to the contractor when government refused 1o supply o him cranc and iron maicrials frée
of cost.® Prevention by a third party may not help the other parly in repudialing his
part of the contract. A man agrees 10 szl standing wood; the seller is to cut and cord it,
and the buyer 1o wke it away and pay for it. The scller cords a very small part of the
wood, and neglects 1o cord the rest the buyer may determine the contract and recover
back any money he has paid on account.

*“This was an entire contract; and as by (L defendant’s default the plaintiffs could
not perform what they had undertaken to do, they nad a right to put an end.to the whole
contract and recover back the moncy that they had paid under it; they were not bound

51 Edridge v. R. D. Sethna (1933) 60 LA. 368, 739, ('33) AP.C. 233.
58 Bom. 101, 36 Bom. L.R. 127, 146 ].C. % Namayya v. Union of India A. 58 A.P. 533.
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to take a part of the wood only.”

If the contract is between A and B, and B makes a default whach prevents A from
fulfilling a particular term or condition of the contract, A may treat, l.ha[ term or condiiion
as fuifilled and require B to perform his part of the contract. On the other hand A’s non-
fulfiliment gives B no right to rescind or o take advantage of any agrcvd penalty by the
conlrac., . - S0

A privy Cguncil decision iIlu_eralcs the circumstances in which a claim to compen-
salion may b sustainable under this scction. In Kleinert .v. Abosso Gold Mining Co.®
P contracted with D o remove waste rock lying-ata dump at D’s mine within two years,
provided that there were not more than, fifty thousand tons, D agrecing to supply a
crusher. The crusher supplicd by D was so inadequate, crushing only three tons per hour,
that the work had to be stopped. P recovered damages for the expense to which he had
been put in preparing for the work, and for the loss of profit he would otherwisc have
made by supplying crushed stone to a third party.

Voidable at option.—Thcse words suggest that the other party so prevented has the
option o avoid the contract, Such a parly may or may not, avoid the contract. In the event
of such party not avoiding the contract, Lhc partics are left with their rights and habilities
as before.”

54. When a contract consists of reciprocal promises, such that one of

Effect of de- them cannat be performed or that its performance cannot
fault as to thal Pro-  be claimed till the cther has been performed, and the

be first performed, ~ promisor of the promise last mentioned fails to perform
m contract consist- -t h { . ( l . [h Tf . f th
ing of reciprocal 1L Such promisor cannot claim the performance of the

promises. reciprocal promise and must make compensation to the
other party to the contract for any loss which such other
party may sustain by the non-performance of the contract.

lllustrations

(a) A hircs B’s ship to take in and convey, from Calcutta to the Mauritius, a cargo
to be provided by A, B receiving a certain [reight for its conveyance. A does not provide
any cargo for the ship. A cannot claim the performance of B’s promise, and must make
compcnsation to B for the loss which B sustains by the non-performance of the contract.

(b) A contracts with B to exccute certain builder’s work for a fixed price B supply-
ing the scaffolding and timber nec~ssary for the work. B rcfuses to furnish any scaffold-
ing or timber, and the work cannol be cxecuted. A nged not exccute the work, and B is
bound o makc compensation to A for any loss causcd o him by the’ non-pcrfonnance of
the contract.

(c) A contracts wuh B 1o deliver 10 him, at-a specific pncc ceriain merchdndlsc on
board i ship which cannot arrive for a month, and B cngages o pay for the merchandise
within a weck from the datc of the contract. B does not pay within the week. A’s pro-
mise to deliver need not be performed and B must makc compensation.

39 Giles v. Edwards (1797) 7 T.R. 181. ‘down in Maclay v, Dick (1881) 6 App.
60 (1913) 58 Sol. Jo. 45, on appeal from the Cas. 251.
S.C. of the Gold Coast. The decision was 6 Cdridge v. R. D. Sethna, supra.

based on common law principles as laid
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(d) A promises B to sell him one hundred bales of merchandise, to be delivered next
day, and B promises A to pay for them within a month. A does not deliver according 10
his promise. B’s promise to pay-need not be performed, and A must make compensation.

Default of promisor in first performance.—This section co:ﬁ'pletes the declaration
of the principles explained under sec 51. The words **cannot be performed,”” “‘cannot be

claimed”” and ““iill the other has been performed’” clearly indicate that the performance
f {Re other promise must be a condition precedent. Unless it is a conditon-precedent,

ol

WM cannot refuse to perform his promise. In practice the difficulty is o
know whether the promises in a case in hand are or are not **such that one of them cannot
be performed,”” etc. One way in which the test is expressed in English authorities, is that
if a plaintiff has himself broken some duty undcr the contract and his breach is such that
it goes to the whole of the consideration for the promise sued upon, it is a bar to his suit,

but if it amounts only to a partial failure of that consideration, it is a matter for compen-
sation by a cross-claim for damages.”

§5. When a party to contract promises to do a certain thing at or
Effect of -fai- before a specified time, or certain things at or before
lure lo perform %t specified times, and fails to do any’such thing at or
wact in which ume  before the specified time, the contract, or so much of it
Be= as has not been performed, becomes voidable at the
option of the promisee, if the intention of the parties was that time should
be of the essence of the contract.

If it was not the intention of the parties that time should be of the
Effect of such essence of the contract, the contract does not become

faitafe when lune : ' : : §
o e vmdgbi@b_.x l_h'_t" failure to dq suc_h thlr}g at or before the
specified umeﬁbﬁt the promisee is entitled to compensa-

tion from the promisor for any logs occasioned to him by such failure.

If, in case of a contract voidable on account of the promisor’s failure
Effect of accep- to perform his promise at the time agreed, the promisee
tance of perform  accepts performance of such promise at any time other
than that agreed than that agreed, the promisee cannot claim compensa-
S tion for any loss occasioned by the non-performance of
the promise at the time agreed, unless, at the time of such acceptance, he
gives notice to the promisor of his intention to do s0.%

Failure to perform in time.—Wherc time is of the essence of a conwact, failure 10
perform at or before the specified time, entitles the promisee to avoid the contract; if the

_contract is nol avoided, the promisee may accept performance subseguendy_bul'ﬁl_thc
62 See the obse;vaticms of the Judicial Com- at the original agreed time, not that he
mittec in Oxford v. Provand (1868) LR. 2 cannat claim damages for non-perfor-
P.C. 135, 156. mance at the extended time'"; Muhammad

63 This clearly means that the promisce Habib Ullah v. Bird & Co. (1921) L.R. 48

cannot claim damages for non-performance . LA. 175, 179.
cAl0 :

1~



146 THE INDIAN CONTRACT ACT [S. 55

_’I_a_t_@_i'_evem, the promisee cannot claim compensation unless he has reserved his right by
-giving notce at the time of accepting late performance.

Where time is not of the essence of the contract, the contract is not voidable
although time of performance has expired, But promisee is entitled to claim compensa-
tion from promisor for the loss caused hy failure or late performance. :

Time—When not of essence of contract.—At common law in England stipalations
as to time were normally regarded as “‘of the essence’’ of contracts for sale of land,
unless the contract, on its trde construction, provided otherwise.” In England accidental
delays in the completion of contracts for the sale of land within the time named are fre-
quent by reason of unexpecied difficulties in verifying the seller’s titie under the very
peculiar system of English real property law. Sharp practice would be unduly favoured
by strict enforcement of clauses limiting the time of completion, and accordingly Courts
of Equity have introduced a presumption, chiefly, if not wholly, applied in cases between

— e 42 T

vendors and purchasers of land, that time is nol of the essence of heTOMTACCBUL this
Py msar e S

presumption will give way to proof of a contrary intention by express words or by the
nature of the transaction. Treitel states that since land has become an article of commerce
and business (to develop quickly for business and industrial purposes) the distinction
between ‘‘commercial’’ contracts and contracts for sale of land begins to look somewhat
unrealistic.” :

The Judicial Committec has observed® that this section does not lay down any
principle, as regards contracts to sell land in India, different from those which obtain
under the law of England. Specific performance of a contract of that nature will be
granted, although there has been a failure to keep the dates assigned by it, if justice can
be done between the parties and if nothing in (a) the express siipulations of the parties,
(b) the nature of the property, or (c) the surrounding circumstances make it inequitable
to grant the relief. In the Privy Council case, the Respondent agreed to sell to Appellant
his interest in certain land which he held on lease from the Secretary of State for India
for Rs. 85,000, of which Rs. 4,000 was paid as deposit or earnest money on execution
of agreement. It was agreed that title was to be made marketable and R, 80,000 should
be paid on the execution of the deed of sale which was to be prepared within two months
from the date of agreement of sale. Requisitions on title were made by Appellant. (pur-
chaser) but were not complied with by the Respondent (seller) who subsequently
claimed, under the terms of the agreement, to put an end to the contract claiming time
to be the essence of contract as the purchaser failed to complete the investigation and also
to pay the amount of purchase money within two stipulated months. The purchaser
(Appellant) brought a suit for specific performance of agreement. Reversing the appeliate
judgement of the High Court of Bombay, the Privy Council held that notwithstanding
that a specific date is mentioned for the completion of the contract law will look not at
the letter but at the substance of the agreement to ascertain the real intention of the par-
ties. Accordingly, the contract did not make (me of the e3sente Of The Conract and pur-
chaser was entitled to specific performance of the contract, as the parties really intended
that their contract should be performed wiihin the reasonable Lime,

8 Rightside Properties Lid. v. Gray (1974) 2 Mahadeo v. Narain {1919-20) 24 C.W.N.
All ER. 1169 (1184), 330; Sadiq Hussain v. Anup Singh (1923) 4
55 The Law of Contract by G.H. Treitel, 4th Lah. 327, 76 1.C. 91, ('24) AL. 151; Ragh-
edition, p. 569. bir Das v. Sunder Lal (1930) 11 Lah. 699,

S Jamshed v. Burjorji (1916) L.R. 43 1.A 26; 131 1.C, 371, ('31) A.L. 205.
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In the Supreme Court case” a contract for sale of immovable property in which
one of the terms was that the seller would apply for and obtain necessary permission of
government o sell within two months. This contract could be specifically enforced even
when application was made and withdrawn by the seller as the buyer was ready and wil-
ling to perform the contract and court found time not of the essence of the said contract,
An intention to make time of the essence of the contract must be expressed in unmistak-
able language; it may be inferr ' sed between the parties before;-but
not after, the contract is made. An option to repurchase (being an exceptional or conces-
“sional-provision for the Seller’s benefit) must be exercised strictly within the time lim-
ited.” Renewal of a lease is a privilege and must be claimed within the time limited for
that purpose.” When goods are to be delivered ‘as soon as possible’ time in the sense
of a definite date line was noi the essence of contract. When by the terms of contract if
there were late shipment due to force majeure or due to causes beyond the control of the
supplier, the purchaser agreed to accept a late shipment or late supply of the goods with-
out objection, purchaser cannot subsequently by unilateral action make time the essence
of contract.”

In a contract for sale of goods, stipulations as to time for payment of price are not
deemed 10 be of essence of such a contract unless a different intention appears from the
terms of such a contract.”

Time—when of essence of contract.—There is no place, however, in mercantile
contracts for the presumption that time is not of the essence of the contract.” This is
especially so as to shipping contracts. In a contract for sale of goods, time for delivery
is of essence of such a contract.™ Whethea:_gn_x_omer stipulation as to time is of the
essence of the contract or not depends on the terms of the contract. Generally it is 1o be
observed that in modemn business documents men of business are taken to mean exactly
what they say. ‘‘Merchants are not in the habit of placing upon their contracts stipulations
to which they do not attach some value and importance.””” Defendant agreed to deliver
his elephant to plaintiff for Kheda operations (to capture wild elephants) on 1st October
and he subsequently obtained an exiension of the time till 6th October but did not deliver
the elephan, till 11th October. It was held that the very circumstance that the defendent
‘asked for extension of the time Showed that time was intended 1o Bé Of the essence of

7 Mrs. Chandnee Widya v. Dr. C. L. Karyal
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veyance),
A. 1964 5.C. 978, 70 Caltex (India) Ltd v. Bhagwandevi A. 1969
8 Kishen Prasad v. Kunj Behari Lal (1925) S.C. 405, 407

24 Al LJ. 210, 91 LC. 790, ('26) A.A.
278; Burn & Co., Lid. v. Thakur Sahib of
Morvi State (1925) 30 C.W.N 145, 90 1.C.

N Mohankrishnan v. Chimanlal & Co. A.
1960 Mad. 452, 454.
72 See Sec, 11 of Indian Sale of Goods Act.

52, ('25) A.P.C. 188; Shambhulal v. Secre-
tary of State (1940) 189 1.C. 785, ('40)
AS.51

$ Samarapuri Chhetiar v. Sudarsana Char-
iar (1919) 42 Mad, 802; Maung Wala v,
Maung Sluve Gon (1923) 1 Rang. 472, 82
LC. 610, ('24) AR. 57; Protap Chandra v.
Kali Charan ('52) A.C. 32; Krishna v.
Ramgulam ('58) AM.P. p. 295; Hasan
Nurani Malik v. Mohan Singh, (1974) Mh.
LJ. 120 = (1974) A. Bom. 136 (recon-

3 Reuter v. Sala (1879) 4. C.P. Div. 239,
249, per Cotion, L.J.; Mercantile transac-
tions are iransactions in the course of
business.  Lucknow  Awlomobiles  v.
Replacement Parts Co. (1940) 190 I.C.
554, (’40) A.Q. 443; Mahabir Rungta v.
Durga Dartta (1961) A.S.C. 990.

7 Reuter v, Sala, 4 C.P.D. 239; Hurnandrai

v. Pragdas, 50 LA. 9.

5 Lord Caimns in Bowes v. Shand (1877) 2

App. Ca. a1 p. 463.



148 ) THE INDIAN CONTRACT ACT [Ss. 55, 56
the contract and plaintiff was justiﬁéd i i cept the elephant on 11 October

%ﬁmww Parties to mercantile contracts,
grefore, cannot rely upon the present section (o, save them from the consequences of
unpunctuality. On a sale of goods noto:imis# subject 1o rapid fluctuations of market
price, the time of delivery is of the essence. . S0 in ap agrezment to exhibit a cinema
piciure Gme is of the essence.” 4 gy

Performance is reasonable time.— Either party’s general right to have the contract
performed within a reasonable time according to the circumstances is, of course, unaf-
fected by the fact of time not being of the essence; and in case of unnecessary delay by
one party the other may give him notice fixing 2 reasonable time after the expiration of
which he will treat the contract as at an end.” In determining the reasonableness of
time so limited (in the notice), the court will consider not merely what remains to be done
at the date of the notice but all the circumstances of the case, including the delay of the
vendor, attitude of the purchaser and necessity of early completion and where there has
been inordinate delay on both sides, it may be inferred that the contract has been aban-
doned, although no such notice has been given.”

Agreement  to 56. An agreement to do an act impossible in itself is
do impossible act. void - £

A contract to do an act which, after the contract is made, becomes

Canr.ra‘;cft 1o do impossible, or, by reason of some event which the pro-
act terwards . :

becamifia inipassi-, *iLEAISOF could not prevent, unlawful, becomes void when

ble or unlawful. - the act becomes impossible or unlawful.

Where one person has promised to do something, which he knew, or
. Ct;mpensalion with reasonable diligence, might have known, and which
nfn_p;"‘fimﬁ;‘:@ . the promise:c did not know to be impos:?iblc or unlawfil,
of act l%llown o be- such promisor must make compensation to such pro-
L =] - . . . .
L e O U misee for any loss which such promisee sustains through

the non-performance of the promise.”
Hlustrations

(a) A agrees with B to discover treasure by magic. The agreement is void.

(b) A and B contract o marry each other. Before the ime fixed for ths marriage,
goes mad. The contract becomes void.

(c) A contracts to marry B, being already married to C, and being forbidden by the

% Bhudar Chandra v. Beus (1915) 22 Cal Steedman v. Drinkle (1916) AC. 275
L.J. 566; See also Colles Cranes of India (3.C.), Muhammad Habid Ullah v. Bird &
Lid. v. Speedeo Spares Corp. A. 1970 Cal. Co. (1921) 48 L.A. 175, 43 Al 257.

32 = # Pearl Mill Co.v. Ivy Tannerty Co. (1919) 1

7 Balaram, Eic., Firm v. Govinda Chelty K.B. 78. ‘
(1925) 49 Mad. L.1. 200, 91 1.C. 257, ('25) 8t The section does not, of course, enable a
AM. 1232, - - party to take advantage of impossibility

78 Sreedhara v. Thanumalayan A. 1953 T.C. caused by his own default: Benarasi
90, 94. Prasad v. Mohiuddin Ahmad (1924) 3 Pat,

79 Stickney v. Kaeble (1915) A.C. 386; 581. 78 1.C. 723, ('24) A.P. 586.
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law to which he is subject to practise polygamy. A must make compensation (o B for the
loss caused to her by the non-performance of his promise. ;

(d) A contracts to take in cargo for B at a foreign port. A’s Governmer:t aflerwards
declares war against the country in which the port is situated. The contract becomes void
when war is declared.

(e) A contracts to act at a theatre for six months in consideration of a sum paid in
advance by B. On several occasions 4 is too ill to-act. The contract to act on those. occa-
sions becomes void.

Impossibility in general.—This section varies the Common Law to a large extent,
and moreover Act lays down positive rules of law on questions which English Courts
have of late more and more tended to regard as matters of construction depending on the
true intention of the parties. English authorities, therefore, can be of very little use as
guides to the literal application of this section.” In-India, the law dealing with frustra-
tion must primarily be looked at as contained in sections 32 and 56 of the Contract
Act® The rule in section 56 exhaustively deals with the doctrine of frustration of con-
Lracts and it cannot be extended by analogies borrowed: from the English Common
law.* The court can give relief on the ground of subsequent impossibility when it finds
that the whole purpose or the basis of the contract was frustrated by the instrusion or
occurence of an expected event or change of circumstances which was not comtemplated
by The parties parties at the date of the contract.”™ When such an event or change of circumstan-
ces which is so fundamental as to be regarded by law as striking at the root of the contract
as a whole occurs, it is the court which can pronounce the contract o be frustrated and
at an end. This is really a positive rule enacted in section 56 of the Act*

Impossible in itself.—With regard to the first paragraph, we may say that parties
who purport to agree to the doing of something obviously impossible must be deemed
not to be serious or not to understand what they are doing, also that the law cannot regard
a promise to do something obviously impos?lﬁlETs“ol’ any value, and such a promise is

reason of the non-existence of the subject-matter of the contract has been dealt with under
the head of Mistake (s. 20). ~

Subsequent impossibility or unlawfulness.—The second paragraph has the effect
of uming limited exceptions into a general rule. By the Common Law a man who pro-
mises without gualifications is bound by the terms of his promise if he is bound at all.
If the parties do not mean their agreement to be unconditional, it is for them to quahfy
it by such conditions as they think fit. But a condmon need not always be expressed in
WM are conditions which may be implied from the nature of the transaction; and
in cerfain cases where an event making performance impossible *is of such a character
that it cannot reasonably be supposed to have been in the contemplation of the contract-

2 Satyabrata v. Mugneeram, AIR. 1954 Parshotam Das Shankar Das v. Municipal
S.C. 44: (1954) 310, Committee, Batala (1949) A. E.P. 301,

8 Ganga Saran v. F. Ram Charan Ram overruled on this point.
Gopal, (1952) SCR 36 at 42 = A. 1952 85 Naihati Jute Mills Lid. v. Kkyaliram A.
S.C.9 at 11; Naihati Jute Mills Ltd. v. Khy- 1968 5.C 522 at 527; Satyabrata Ghose v.
aliram A. 1968 S.C. 522 at 526. Mugneeram A. 1954 S.C. 44 ar 48,

8 Raja Dhruv Dev Chand v. Raja Harmo- 86 Naihati Jute Mills Lid. A. 68 S.C. at 527,

hinder Singh A. 1968 S.C. 1024; contra
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ing parties when the contract was made,’””” performance or further performance of the
promise, as the case may be, is excused. On this principle a promise is discharged if with-
out the promisor’s fault, (1) performance is rendered impossible by law:” (2) a specific
subject-matter’ assumedw;s_uunmummwm&s accidentally
destroyed or fails to be produced,” or an évent or state of things assumed as the foun-
damﬁﬁt—ract does not hapij_l en _or fails to exist a,lmgggg performance of the con-
tract accordin Ing o its terms may be literally p0551ble (3) the promise was to perform
soméething in person, and the promisor die dies or is disabled by sickness or m:sadvemurc

~This clause CGntempIaLes a sugervemng impossibility or lllegahty This clause
contemplates a frustration of a contract by intrusion or occurrence of an unexpected event
or a change of circumstances beyond the contemplation of parties. Such event or change
must bc so fundamental as to be regarded by law as striking at the root of contract as a
whole,” or the basis-of the contract no longer exists.” In order to arrive at the finding
ombnllw@mun may rely upon the belief, knowledge and inten-
tion of the partics as pieces of evidence only.

Having regard to the unqualified language of the Act, it seems uselcss o enter at
more length on the distinctions observed in English law. The illustrations do not indeed,
appear to go beyond English authority, but this cannot detract from the generality of the
enacting words. H agreed to hire the use of K's rooms in London on the days of 26th and
27th June 1902, for the purpose of seeing the intended coronation processions. By reason
of the King's illness no procession ook place on enher of those days. It was held that
K could not recover the balance of the agreed rent, as the raking place of the processions

“‘was regarded by both contracting partics as the foundation of the contract.”” In India
such a case would, perhaps, fall more appropriately under sec. 32, In a House of Lords
case it has been held that in such a case if payment is made in advance the person making
the payment would be entitled to a refund.”

Stoppage of work by strike.—A swrike of the workman employed in executing
work under a contract does not of u.self make performance impossible for the purpose of
this section.”

Frustration by total or partial prohibition.—In_a state of war many contracts are
affected by performance or further performance becoming wholly or in part unlawful.
This may be under the general rules against intercourse with the enemy, or may be the
result of express executive orders issued under powers of emergency legislation. In prin-

8 Baily v. De Crespigny (1869) L.R. 4 Q.B. (1954) S.C:R. 310: AILR. (1954) S.C. 44,
at p. 185; (a case of compulsory acquisi- Suramma v. Sitaramaswamy, AIR. (1957)
tion); Taylor v. Caldwell (deswuction of AP.71; Sushila Devi v. Harisingh, (1971)
Surrey Music Hall due w fire). A.S.C. 1756 (India/Pakistan Partition).

88-Taylor v. Caldwell (1863) 3 B. & S. 826; 92 British Movietonews Ltd. v. London and
Howell v. Coupland (1876) 1 QRB. Div. District Cinemas Ltd., (1962) A.C. 166,
258; Kimjilal Monohardas v. Durgaprasad 93 Krell v. Henry (1903) 2. K.B. 740.
Debiprasad (1919-20) 24 C.W.N. 703; 9 Fibrosa Sholka Akeyjna v. Fairbairn
Gurdit Singh v. Sécretary of State (1931) Lawson (1943) AC. 32, overruling Chan-
130 I.C. 772, (’31) A. L. 347. dler v. Webster (1904) 1 K.B. 493,

8 Krell v. Henry (1903) 2 KB, 740 C.A. 95 Hari Laxman v. Secretary of State (1927)
Blackburn Bobin Co.v. TW. Allen & Sons 52 Bom. 142, 30 Bom L.R. 49, 108 1.C. 19,

150 THE INDIAN CONTRACT ACT
'lln

(1918) 2 K.B. 467 C.A.
90 Robinson v. Davison (1871) L.R. 6 Ex. 269.
91 Satyabrata Ghose v. Mugneeram Bangur

('28) AB. 61; Rampratap Mahadeo v.
Sasansa Sugar Works Lid. (*64) A. Pat. 250.
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ciple the quesuon is the same that we have noted above, whether the new state of things
is such as the parties provided for or contemplated, and whether further performance, so
far as the prohibition is not total, or when it is removed, would really be performance of
the same contract. Where time is not of the essence of the contract and the suspension
owing to military requircments is temporary, the contract is not frustrated.”® Compul-
sory suspension of an engineering contract on a large scale, in Ordcr to direct the labour
to producing munitions of war, was held to discharge the contracts.” So, t00, a contract
to dchvcr goods may be [rustrated by emergency regulations restricting transport or
export.” But a continuing conwact is not discharged by a prohibitive regualtion which
may be determined or varied during the war and leaves a substantial part of the contract
capable of execution.'
Frustration does not apply 1o:

(1) a lease because it is completed conveyance or transfer of interest in the land.?
By express terms of S. 56 of lhc Act, frustration cannot apply to cases in which
there is a completed transfer.” Lease is not a mere contract. Where the prop-
erty lcased is not deswroyed or substantially and permanently unfit the lessee
cannot avoid the lease because he does not or is unable to use the land for pur-
poses for which it is let to him. Righis of parties do not, after the lease is
granied, rest in contract. Section 4 of the Transfer of Property Act does no:
enact that the provisions of the contract Act are to be read into the Transfer of
Property Act? It may be that para two of this section may apply to perform-
ance of a covenant in a lease. A covenant under a lease o do an act, which after
the contract is made, becomes impossible or unlawful. But on that account the
transfer of property resuiting from the lease is not declared void;”

(2) an arburauon clause in a contract is not affected by the frustration of the con-
tract;’

(3) If the zmpomb:luy is brought about by an act of a party to the contract or it
is scif induced.*

“DBecomes impossible.””—The Indian decisions merely illusirate what amounts o
supervening impossibility or illegality within the meaning of the second paragraph.

In a suit for damages for breach of a contract against a Hindu father to give his
minor daughter in marriage to the plaintiff, it was held that the performance of the con-
tract had not become impossible simply because the girl had declared her unwillingness
1o marry the plmnuff and the defendant had. declared that he could not compel her to
change her mind® If a man chooses to answer for the voluntary act of a third person,
and does not in terms limit his obligation 1o using his best endeavours, or the like, there

“Mugneeram & Co. v. Gurbachan Singh
{'65)~A.8.C. 1523,

Urban Council (1916) 2 K.B. 428 A.C.
2 Raja Dharuv Dev v. Raja Harmohinder

91 Metropolitan Water Board v. D;ck Kerr &
Co. (1918) AC. 119.

% Sannidhi Gundayya v. Subbayya (1926) 51
Mad. LJ. 663, 99 1.C. 459, (*27) AM. 89;
Ramayya v. Firm of M. 5. Shaik Saib (*58)
A. Andhra 576.

% Sru. Durga Devi Bhagat v. J. B. Advani &
Co. Ltd. 76 C.WN. 528.

1 Leiston Gas Co. v. Leiston-cum-Sizewell

Singh (1968) A.S5.C. 1024,

3 Union Bank of India v. Kishorilal, (1960) 1
S.C.R. 493 (514) = (1959) AS.C. 1362
(1371).

4 Bootalinga Agencies v. Poriaswami Nadar
(1969) A.S.C. 110.

$ Purshotamdas Tribhovandas v. Purshotam-
das Mangaldas (1896) 21 Bom. 23.



# or by mere economic unprofilab}cness,m

152 THE INDIAN CONTRACT ACT [S. 56

. is no reason in law or justice why he should not be held to warrant his ability to procure

that act, An agreement (o sell a specified quantity of dhotis to be manufactured at a par-
ticular mill “‘to be taken delivery of as and when the same may be received from mills,”
cannot be read as meaning *‘If and when,”” especially when a time is named for the com-
pletion of delivery; and the failure of the mills to produce the goods is no excuse. The
doctrine of frustration does not extend to the case of a third person on whose work the
defendant relied preferring to work for someone else during the material time.* An
agreement to sell Penang tin is not frusirated because Penang has been occupied by
enenty action, unless it is an express or implied term of the contract that the goods were
to be consigned fmm Penang. The impossibility of performance must be in respect of a
term of the contract.”

Imposmon by the Government of restrictions on export to Great Britain and hcncc
refusal to 1ssue exnort licence, were treated as a commercial impossibility by the Calcutta
High Count.” '

If one of the modes of performance has become impossible or unlawful, and the con-
tract can be performed in other ways, the contract is not frustrated.’

Commercial impossibility.—The impossibility referred to in the second clause of
this section does not include what is callex commercial impossibility. A contract, there-
fore, 1o supply freight cannot be said o become impossible within the meaning of the
clause merely because the freight could not be procured except at an .exorbitant pricc.g
or the performance more ongrous,’' e.g. build-

ing cost becoming costier.'?

‘“‘Becomes unlawful.’’—By a contract made with the plaintff the defendants
agreed to carry from Bombay to Jedda in their steamer 500 pilgrims who were about to
arrive in Bombay o Singapore in the plaintffs’ ship. The pilgrims arrived in Bombay,
but the defendants refused o receive them on board their sieamer on the ground that
during the voyage of the plaintiffs’ ship to Bombay there had been an outbreak of small-
pox on board and that the pilgrims had been in close contact with those who had been
suffering from the disease, and that the performance of the contract had under the cir-
cumstances become unlawful, having regard 1o the provisions of sec. 269 of the Indian
Penal Code (Act XLV of 1860). That section provides that whoever unlaw{ully and neg-
ligently does any act which is, or which he knows or has reason (o believe 1o be, likely
to spread the infection of any disease dangerous to life, shall be punished with imprison-
ment, It was held that the carrying of the pilgrims in the defendants’ steamer would not
have been in contravention of any law or regulation having the force of law, and that if
special precautions were necessary to prevent mfecuon n was the duty of the dcfendanls
to take those precautions and to perform the contract.”

¢ Hurnandrai Fulchand v. Pragdas Budhsen
(1922) SOL.A. 9, 47 Bom. 344 A. 1923 P.C.
54; see also Ganga Saran v. Ram Charan
Ram Gopal. A. 1952 S.C. 9.

? Pragdas v. Jeewanlal (1949) 51 Bom L.R.
178, ('48) A.P.C. 217.

8TWT. Co. v. Uganda Sugar Factory,
ALR. (1945). P.C. 144,

9 Karl Ettlinger v. Chagandas (1916) 40
Bom. 301, 310, 311.

10 Sri’ Amuruvi Perumal v, KR.P. Pillai
(1962) Mad. 252: A. (1962) Mad, 132.
1 Alopi Parshad v. Union of India (1260) 2
S.C.R. 793 (807) = (1960) A. S.C. 589.
12 Davis Contractors v. Fareham U.D.C.
(1956) 1 Q.B. 302.

13 Bombay and Persia Steam Navigation Co.,
Ltd. v. Rubattino Co. Ltd. (1889) 14 Bom.
147.
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! Certain statutory enactments define the effect of the present section: The Transfer
iof Property Act IV of 1882, sec. 108, provides as to property let on lease, that if by fire,
tempest, or flood, or violence of an army or of a mob, or other irresistible force, any mater-
ial part of the property be wholly destroyed or rendered substantially and permanently
Lnf‘u for the purposes for which it was let, the lease shall, at the option of the lease, be
\oid. The doctrine of frustration does apply 1o mere agreement of lease, where no interest
in the property leased passes. In Satyabrata v. Mugneeram AI1R. (1954) S.C. 44, 49, it
was decided that the doctrine of frustration applies to a contract to sell land, as in India
unlike England a mere contract to sell land does not create any estate in the buyer.
Frustration of contracts

Re: Personal contracts —

By death of the party or by permanent incapacity of the party e.g. madness.

Re: Other contracts —

(1) Impossible in itself.

(2) Supervening impossibility or illegality, involving actions contrary to law or
public policy.

(3) Qutbreak of war, war restrictions, illegal to trade with enemy elc.

(4) Destruction of subject matier by fire, explosion, spoilage of dates by water and
sewage duc to sinking of ship.

(5) Happening of event which rendered the contract impossible of performance
but would not include hard and difficult cascs of abnormal rise or fall or price,
depreciation of cuwrrency, closure of Suez Canal involving longer rouic and
joumney imvolving more {reight and delay.

(6) Unavailability due to lawful seizure, requisition, detention of chartered ship
running aground.

(7) Imposition of Government restrictions ‘or orders.

No frustration of contracts

(1) if events are, could be foreseen or provided for or might have been anticipated
or guarded against. This is subject to supervenial illegality.

(2) Failure to unload goods due to strike.

(3) Self induced frustration i.e. frustration due to his own conduct or to the con-
duct of those for whom he is responsible or by party’s deliberate or negligent
act or election.

(4) Abnormal rise, or fall, in price or depreciation of currency, performance becom-
ing-more onerous or costly. ;

Effects of frustration.—As stated on the {irst two paras of the section, the contract
becomes void, that is to say it determines and is not enforceable with regard (o the rights
not yet accrued. With regard to the righis already accrued, see the provisions of sec, 65
and the two paras hcreunder.

Refund.—Where a contract, afler it is made, becomes impossible, the party who has
received nauvamage under it is bound to restore it to the other p party under sec. 65
below. A buys a freight from B for Rs. 2,500 bales of cotton on a ship belonging to B
to be carried from Bombay to Genoa. The freight is paid in advance and the goods are
put on board the ship. While the ship is still lying in the harbour, the export of cotton
to Genoa is prohibiicd by orders of the Government, and the voyage is abandoned. A is
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entitled under sec. 65 o recover from B the freight paid in advance."* Similarly, where
a contract becomes unlawful owing to the outbreak of war, either party is entitled under
sec. 65 to recover from the other any deposit made by him as a security for the due per-
formance of the contract ** And where tonga stands were leased by the Municipality to
A, and the tongawallas refused to use those stands, the contract of lease was frustrated
and A was held entitled to the refund of moneys paid to the Municipality." Appellant
had taken on lease an area of land in mountgomery district. Due to partition of India, he
had to migrate from West Punjab. He claimed a refund of rent on the ground that con-
sideration for the lease has failed. It was held that S. 56 of the Contract Ac} is not appli-
cable 10 lease. Inability of appellant to cultivate the land or to collect the crops because
of Widespread riot cannot clothe him with the right to claim refund of the rent paid.'”

The contract for sale of coal by the railways being not in the prescribed manner
under sec. 175 of the Government of India Act, the purchaser was entitled to refund of
the amount paid as deposit.'®

Innocent Promisee entitled to Compensation.—The third para of this section is an
exception to the doctrine of frustration. Although a promisor had known that his promise
was impossible or unlawful, but the promisee did not know it to be impossible or unlaw-
ful, the promisee is entitled to claim compensation.

57. Where persons reciprocally promise, firstly to do certain things
which are legal, and, secondly, under specified circum-
stances, to do certain other things which are illegal, the
first set of promises is a contract, but tl.2 second is void
agreement.

Reciprocal pro-
mise to do things
legal, and also
other things illegal.

Nlustration

A and B agree that A shall sell B a house for 10,000 rupees, but that if B uses it as
a gambling house, he shall pay A 50,000 rupees for it.

The first set of reciprocal promises, namely to sell the house and to pay 10,000
rupees for it, is a contract,

The second set is for an unlawful object, namely, that B may use the house as a gam-
bling house, and is a void agreement.

Scope of the section.  “:s section applies to cases where the two sets of promises
are sever istinct. v iicn the void part of an agreement can be properly separated
from the rest, the latter does not become invalid; but when the parties themselves treat
transactions, void as well as valid, as an integral whole, the Court also will regard them
as inseparable, and wholly void.”

14 Boggiano & Co. v. The Arab Steamers Co.,
Ltd. (1916) 40 Bom. 529; followed in
Gandha Korliah v. Janoo Hassan (1925)
49 Mad. 200, 91 1.C. 780, ('26) .M. 175.

15 Textile Manfg. Co. Ltd: v. Solomon Broth-
ers (1916) 40 Bom. 570.

16 Parshotam Das v. Batala Municipality®

('40) A. East Punj. 301.

11 Raja Dhruv Dev Chand v. Raja Harmo-
hinder Singh A. 1968 S.C. 1024.

18 Har Prasad Cheubey v. Union of India
(1973) A.S.C. 2380.

9 Davlatsing v. Pandu (1884) 9 Bom. 176.
See also Poonood Bibee v. Fyez Buksh
(1874) 15 B.LR. App. 5.
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58. In the case of an alternative promise, ore
branch of which is legal and the other illegal, the legal

branch alone can be enforced.

Hlustration

A and B agree that A shall pay B 1,000 rupees, for which B shall afterwards deliver

to A either rice or smuggled opium.

This is a valid contract to deliver rice, and a void agreement as to the opivcm.

2

L

Application of

. payment where

debt to be dis-

charged is indi-
cated.

Appropriation of Payments

59. Where a debtor, owing several distinct debts to one person,
makes a payment to him, either with express intimation,
or under circumstances implying that the payment is to
be applied to the discharge of some particular dent, the
payment, if accepted, must be applied accordingly.

Hlustrations

(a) A owes B, among other debts, 1,000 rupees upon a promissory note which falls
due on the 1st June A pays to 1,000 rupees. The payment is 1o be applied to the discharge

of the promissory note.

(b) A owes 10 B, among other debts, the sum of 567 rupees. B writes to A and
demands payment of this sum. 4 sends to B 567 rupees. This payment is to be applied
to the discharge of the debt of which B had demanded payment

Appropriation of payments.—In England “‘it has been considered a general rule

since Clayton's case” that when a debior makes a payment he may appropriate it to any
debt he pleases, and the creditor must apply it accordingly.”?

Debt.—Where money is paid by a debtor to his creditor with express intimation that
the payment is to be applied to the discharge of some particular debt, and it is received
and appropriated on that account, it is not in the power of the creditor, without the assent
of the debtor,” 1o vary the effect of the transaction by altering the appropriation in
which both the debtor and the creditor originally concurred. The same rule applies 1o
payment of Government revenue.” The express intimation must be at the time of pay-
ment,” and not subsequently. If debtor has not intimated at the time of payment, cred-
itor is entitled to appropriate it 1o the debt first in time.*

Several distinct debts.—This section deals only with the case of several distinct
debts, and does not apply where there is only one debt, though payable by instalments.
Interest is not a debt distinct from the principal.” Thus, where the amount of a decree
was by consent made payable by five annual instalments, it was held that the decree-

» (1816) 1 Mer. at p. 608.

B Per Blackburn I, City Discount Co. v.
McLean (1874) LR. 9 C.P, 692, 700.

2 Foster v. Chetty (1924) 2 Rang. 204, 82
1C. 660, (25) AR. 4.

B Mahomed Jan v. Ganga Bishun Singh
(1910) 38 Cal. 537, 38 L.A. 80,

¥ Chhangur Sahu v. Ratan Sugar Mills Lid.
@558) All. LJ. 311. ;

% Relu Mal v. Ahmad, A. (1926) Lah. 183,
vide Sec, 60.

% Bansi Lal v. Sant Ram, A. (1965) Punj.
375; Cory Bros. & Co. v. Thé Mecca
(1897) A.C. 286 (294).
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holder was not bound to appropriate the payments to the specific instalments named by
the judgment debtor.”

60. Where the debtor has omiited to intimate and there are-no other
Application of circumstances indicating to which debt the payment is to .
pIYmEN e ST be applied, the creditor may apply it at his discretion to
charged is not indi- any lawful debt actually due and payable to him from the
caed, debtor, whether its recovery is or is not barred by the law
in force for the time being as to the limitation of suits.

Creditor’s right to appropriate.—‘If the debtor does not make any appropriation
at the time when he makes the payment, the right of application devolves on the cred-
itor,”’ and he may exercise that right until the very last moment, and need not declare his
intention in express terms;”® he may, indeed, exercise that right even when he is being
examined at the trial of the case.” There were conflicting decisions in India on the ques-
tion as to the time when the creditor may elect to appropriate. The point has now been
concluded by a decision of the Privy Council,® in which after referring to provisions of
sec. 60 their Lordships said: “*This is the same rule as that laid down in English law by
the House of Lords in Cory & Bros. & Co. v. The Mecca® and under it the creditor has
a right to appropriate a payment by the debtor to the principal or to the interest of the -
same dcbt. There is no obligation upon the creditor to make the appropriation at once
though when once he has made an appropriation and communicated it to thé debtor he
would have no right to appropriate it otherwise. Lord Macnaghten’s language in that case *
is equally applicable under secs. 60 and 61 of the Contract Act. “Where the election is
with the creditor, it is always his intention express or implied or presumed and not any
rigid rule of law that governs the application of the money'.”’ But the creditor may do
nothing at all, in which case a rule is necessary for the guidance of the Courts, and sec.
61 provides such a rule. The rule laid down in sec. 61 is in conformzty with the English
law.

Contract of guarantee.—A surety is bound by the creditor’s appropnauon

Principal and interest.—Where there is a debt carrying interest, money paid and
reccwed without any definite appropriation is to be first applied in payment of inter-

® If the debtor appropriates a payment to principal, the creditor need not accept
paymcnt on those terms, but if he does not he must return the money; if he does accept
he is bound by the appropriation.™

21 Fazal Husain v. Jiwan Ali (1906) AllL
W.N. 135; followed in Harikisondas v. Nar-

APC. 63.
3 (1897) A.C. 286, 294,

iman (1927) 29 Bom. L.R. 950, 104 I.C.
673, ("'27) AB. 479. :

28 Lord Macnaghten in Cory Bros. & Co. v.
Owners of the ‘"Mecca’ (1897) A.C. 286,
293, followed in Manisty v. Jameson
(1925) 5 Pat. 326, 94 1.C. 273, ("26) A.P.
330.

2 Seymour v. Pickett (1905) 1 K.B. 715.

30 Rama Shah v. Lal Chand (1940) 67 1.A.
160, (1940) Lah. 470, 187 1.C. 233, ('40)

32 Messrs. Kukreja Ltd. v. Said Alam (1941)
Lah. 323, 1.C. 206., ALR. 1941 Lah. 16.
33 Venkatadri Appa Row v. Parthasarathi
Appa Row (1921) LR, 48 LA, 150, 153, 44
Mad. 570, 573; Munno Bibi v. Income-tax
Commissioner ('52) A.A. 514; Shanmu-
gam v. Annalakshmi (1949) F.C.R. 537,
('50) F.C. 38.

3 Nemi Chand v. Radha Kishen (1921) LL.R,
48 Cal. 839, 841,
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Debt barred by the law of limitation.—Where not appropriation is made by the
debtor, the creditor may apply the payment to any lawful debt, though barred by the law
of limitation. This frequently happens where there is a running account extending over
several years. The creditor may in such a case appropriate the payments 0 the earliest
items barced by limitation and may sue for such of the balance as is not so barred.”

61. Where neither party makes any appropriation, the payment shall
Applicstion of be applied in discharge of the debte in order of nme,
ﬁ:{é_?:r“;my :;;‘;:f whether they are or are not barred by the law in force for
priates. the tine being as to the limitation of suits. If the debts
are of equal sianding, the payments shall be applied in discharge of each
proportionately.

Scope of the section.—The section must be read continuously with sec. 63, It iust
be carefuliy vhscrved that it does not lay down a strict rule of iaw, bui enly a s o be
applied in the absence of anything to show the intention of the parics. in rce
t2in the intentics: of the parties, not.only any express agreeinciit. bt the mede &
of the nartiss, awst be icoked ia. On the other hand, the cire :
accoanis which it was ot a4 party’s gphon to treat as separate
tinuous, and thea sayinents will be appropriaied 1o the sashie

s

Tortzage of jvinr Bindu family property—in a Full Bonch case of thz Allshabad
High Cour,” the question before the Court was “‘whether it is open 0 & morigagee on
a joint famiiy property, under a morigage deed executed Ly the of the joint
family, when a poriica of the morigage debt was not raised for legal nocessicy, 10 approp-
riate during the pendescy of the suit payments made by the morigagor, o ts the dis-
charge of such pomion of the debi as was noi raised for legal necessily when no
appropriaticn was made either by 1he MONZagor oF e Ny
suit”” The court decided thn: as long as the two port {
initely ascertoined 1 was not open 10 the crediior w -

; 5PV nortion of the debt, But afie

noi hesn def-
ament owaids an
- wern aefiniiely
i was entitled
the debt in
it betwess e

. Asg, hgwaver, the creditor ha

ihas ihe payment shonld he

Coniracis which need not e peiiormed
_ Effect 'of nova- 62. If the parties to a contract agree to substituie a
on rescission nd pew contract for it, or to rescind or alter it, the original
fract. contract need not be performed.
Hlustrations

(a) A owes money to B under a contract. It is agreed between A, B and C that B shall

35 Bishun Perkash v. Siddique (1916) 1 Pat 38 Hooper v. Kecy (1876) 1 QB. Div. 178.
L.T. 474; Ramavel v. Pandyan Auwlomo- 3 Gajram Singh v. Kalyan Mal (1935) All
biles Ltd., (1973) A. Mad. 359. 791, 166 1.C. 423, ("37) A.A. 1 (FB.).
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thenceforth accept C as his debtor instead of A. The old debt of A to B is at an end, and
a new debt from C to B has been contracted.

(b) A owes B 1,000 rupees. A enters into an agreement with B, and gives B a mort-
gage of his (A's) estate for 5,000 rupees in place of the debt of 10,000 rupees. This is
a new contract and extinguishes the old.

(c) A owes B 1,000 rupees under a contract. B owes C 1 ,000 rupees. R 2diis A 10
credit C with 1,000 rupees in his books, but C does not 2s5cue 10 the arrangement. B still
owes C 1,000 rupees, and no new Z_.,uact has been entered into.

Assent of all parties.—Whether or not there is a novation of a contract it is in each

case a question of fact™ This section requires assent of both the parties in respect of
.novation, alteration-or rescission. =

Discharge of existing contract.—The words ‘‘The Original Contract need not be
performed’’ clearly indicate that by virtue of the three circumstances specified in this sec-
tion, the old original contract is discharged completely and it is not to be performed. You
have then to look at the new contract or the altered contract, as the case may be.

Novation.—The meaning of ‘‘novation,”” the term used in the marginal note to this
section, and now the accepted caichword for its subject-matter, has been thus defined in
the House of Lords: “‘(that, there being a contract in existence, some new contract is sub-
stituted for it cither between the same partiés (for that might be) or between different par-
fies, the consideration mutually being the discharge of the old contract. *A—Common
instance of it in partnership cases is where upon the dissolution of a parmership the per-
sons who are going to continue in business agree and undertake as between themselves
and the retiring partner, that they will assume and discharge the whole liabilities of the
business, usually taking over the assets; and if, in that case, they give notice of that
arrangement 10 a creditor, and ask for his accession to it, there becomes a contract
between the creditor who accedes and the new firm o the effect that he will accept their
liability instead of the old liability, and on the other hand, that they promise to pay him
for that consideration.””* Substitution of one debtor for another or extinction of an exist-

-
ing debt by creation of new ape.is treated as novation. THere is no novation when the cred-
itor does not accept the new debtor for the original one. So where A owesB Rs. 300, A
transfers the whol€ of his property by a registered instrument to C. The consideration for
the transfer is Rs. 2000 out of which C agrees to pay Rs. 300 to B. Here there is no nova-
tion, for there is no contract between A, B and C that B shall accept C as his debtor instead
of A. Thus B is entitled to recover the debt from A.“

Assignment and novation distinguished.—The assignment of a debt operates as an
effective transfer of a debt without the consent of the debtor, A novation is effective if
the debtor’is a consenting party. In assignment there is a transfer of property and in a nova-
tion mn_;wmhmmmamwmmm debt in its
place.

New eforceable contract—An attempted novation which fails to produce a new
enforceable contract may put an end to the original contract if it was the intention of the

38 Lord Selborne in Scarf v. Jardine (1882) 7 C.W.N. 803, 102 L.C. 871, (*27) A.C. 538.
App. Ca. 345, 351. 4 Debnarayan Duwtt v. Chunilal Ghose
3 Roushan Bibee v. Hurray Krisio Nath (1914) 41 Cal. 137.

(1882) 8 Cal. 926; Kshetranath Sikdar v. 41 In re United Railways of the Havana &
Harasukdas Bal Kissendas (1926) 31 Regla Warehouses Ltd. (1960) Ch. 52 at 84.
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parties to rescind it in any event. Such intention must be clearly proved.*?

A fresh contract which required to be compulsorily registered was not registered and
hence it was held not to operate as a novatio.*®

It has to be considered in every case not only whether a new debtor has consented

‘to assume liability, but whether the creditor has agreed to accept his liability in substi-
tution of the original debtor’s, In some circumstances the creditor may be entitled to sue
Lﬁ?@ﬁoﬁc_ﬁning partner in a firm at his option; mere continuing to deal with
the firm as reconstituted will not preclude him from suing his original debtor.** Nova-
tion is'not consistent with the original debtor remaining liable in any form.* It requires
as an essential element that the right against the original contractor shall be relinquished,
and the liability of the new contracting party accepted in his place.‘® Therefore, if a new
contracting party has been accepted, the onus of proving that the original party remains
liable lies heavily on the person asserting it."’

Election to accept the sole liability by new or surviving partners in a firm does not
need very strong proof, but merely ambiguous acts will not do. A advanced Rs. 50,000
to a firm consisting of three partners. The sum of Rs. 50,000 was made up partly of secur-
ities handed over by A to the firm and partly of cash. The firm passed a note to A pro-
mising to-return the securities and repay the cash with interest at 6 per cent per annum
payable every six months. Thereafter one of the partners died, and A accepted from the
surviving partners a promissory note in the firm’s name for Rs. 50,000 to be paid in cash
with interest at the same rate, but not payable with six monthly rests. This was a new.con-
tract with the surviving partners alone.*® :

Effect of unauthorised alteration of documents.—What if the document record-
ing an agreement is altercd without the consent of both parties? No answer to this ques-
tion is given by the Contract Act, or anywhere in the Anglo-Indian Codes, but Indian
practice follows the authorities of the Common Law. The rule is that any material alte-
ration is an instrument (upon which claim can be founded) made by a party, or by anyone
while it is in the party’s qustody or in that of his agent, disables him from relying on it
either as plaintilf or as defendent,” though he may sue for restitution under sec. 65.°
Any alteration is material which affccts either the substance of a contract expressed in
the document or the identification of the document itself, at all events where identifica-
tion may be important in the ordinary course of business.”" Alterations are immaterial if

“2\Morris v. Baron (1918) A.C. 1; British and Angan Lal v: Saran Behari Lal (1929) 51
Beningtons v. NW. Cachar Tea Co. (1923) T AlL 799, 121 1.C. 221, ('29) A.A. 503,
A.C. 48, 68; Mahabir Prasad v. Satyana- 4 Liladhar Nemchand v. Rawji Jugjiwan
rain ('63) A. Pat. 131, (1935) 68 M.L.J. 530, 154 1.C. 1090, ('35)

> Abdul Kayum v. Bahadur (1912) 14 Bom. APC. 93,

L.R. 26; Angan Lal v. Saran Behari (1929) 8 Markandrai v. Virendrarai (1917) 19 Bom.
51 All 799 121 1.C. 211: ALR. (1929) L.R. 837, 843, 844,
AlL 503, “ Suffell v. Bank of England (1882) 9 Q.B.

4 Scarf v. Jardine (1882) 7. App. Ca. 345, Div. 555, where authorities are collected.
351. %0 Anantha Rao v. Surayya (1920) 43 Mad.

45 See Commercial Bank of Tasmania v. 703.

Jones (1893) AC. 313. 5! Suffell v. Bank of England (1882) 9 QB.

*6 Nadimulla v. Channappa (1903) 5 Bom. Div. 555. A Bank of England note with the
LR. 617. Accordingly a formal instrument number altered is not substantially the
is not annulled by a mere agreement to sub- same note,

stitute something else for it at a future date;
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they merely express what was already implied in the document, or add particulars con-
sistent with the document as it stands, though superfluous, or are innocent attempts 1o cor-
rect clerical errors.” There may be-cases of wilful fraud practised by a stranger where
the ruh;wi!l not be held 1o operate againsi the person who had the custody of the doc-
ument. ; ;

The Indian decisions on the subject may be divided into two classes. The first class
comprises cases in which the suits were for bond. debts broughi upon the basis of altered
documenjs. The_second-class relates 1o suits on documents which by the very execution
thereof effi interest in specific i roperty. As to the former class
of cases, the Indian Courts have followed the principles of English law set out above, the
point for decision in each case being whether the alteration was or was not material. Thus
where a bond was passed to the plaintff by one of three brothers, and the plaintiff forged
the signature of the other two to the bond, and brought a suit upon it in its altered form
against all the three brothers, it was held that the alteration avoided the bond.** In such
a case the plainuff is not entitled 1 a decree even against the real executant, Similarly,
where the date of a bond was altered from 11th September to 25th September, it was held
that ihe alteration was material, as it extended the time within which the plaintiff was
entitied to sue; it did not mauer that the period of limitation, though reckoned from 11th
September, had not expired at the daie of the suit.”® But the fact that the signature of an
attesting witness-had been.affixed after execution 1o a bond that does not require to be

auested is not a material alieration, and does not make the bond void.”® Besides the alte. :
rafion being matcrial, it must have been made n a document which is the foundation of
the plaintiff’s claim. A material alicration, therefore, in a written acknowledgement of
debt does not render it inoperative, as the acknowledgement is merely evidence of a pre-
existing liability.” :

We shall next consider the cases where the effect of the execution of the altered doc-
ument is (0 create an interest in the property comprised in the document. The rule 10 be
derived from these cases may be stated as follows: A material alteration, though fraudu-
lent, made ina mortgage or hypothecation bond does not render it void for all purposes, .
and the altered document may be received in evidence on behalf of the person in whose
favour it is executed for the purposes of proving the right, title or interest created by, ¢-
resulting from the execution of the document, provided that the suit is based on such
right, and not on the altered document. This rule is founded by Indian Courts on English
decisions.™ The reason is that the right, title or interest created by, or resulting from,
the very fact of the execution of the document does not rest on a contract Or a covenant,
but arises by operation of law, and a subsequent alteration, therefore, does not divest the
vested right.” A plaintiff sucd to recover the principal and interest due on a mortgage

32 Howgate and Osbora’s Coniract (1902) 1
Ch. 451.

%3 Lowe v. Fox (1887) 12 App. Ca. 206 at p.
217, per Lord Herschell.

54 Gour Chandra Das v. Prasanna Kumar
Chandra (1906) 33 Cal. 812.

$$ Govindasami v. Kuppusami (1889) 12
Mad. 239; Mr. Gomti v. Merghraj Singh
(1933) All. L.I. 907, 145 1.C. 147, (’33)
ALA. 443,

36 Venkatesh v. Baba (1890) 15 Bom. 44;
Ramayyar v. Shanmugam (1891) 15 Mad. 70,

57 Atmaram v. Umedram (1901) 25 Bom.
616; Harendra Lal Roy v. Uma Charan
Ghosh (1905) 9 C.W.N. 695,

38 Agricultural Cattle Insurance Co. v. Fitzge-
rald (1851) 17 QB. 432, See the cases in
Mangal Sén v, Shankar (1903) 25 All. 580.

8 Christacharlu v. Karibasayya (1885) 9
Maed. 399, 412,
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bond by fraudulently doubling the rate of interest and inserting a condition making the
whole sum payable upon default of payment of any one instalment. The suit was b.ougit
on the altered bond made by the plaintiff himself. The Full Bench confirmed the decision
of the court below dismissing the plaintiff’s entire claim.” Similarly a hypothecation
bond was fraudulently altercd by the plaintiff so as 10, comprise a larger area of land‘than
was acually hypothecated. The suit was brought on the altered bond and the High Court
of Allahabad held that the suit was rightly dismissed by the lower court.® Om other
hand where a mortgage bond was altcred in a material respect but the suit was not based
on the altered bond, the coml allowed the bond (o be used as proof of the morggjagec s
right to sell the property.” Similarly, a puisnc mortgagee brought a suit for sale against
his Torigagors and impleaded therein as a decfendant a prior mortgagee, offering to
redeem the prior mortgage. The prior mortgage, when tendered in evidence by the prior
morlgagec, was found (o have been tampered with materially by somebody. It was held
that such alteration did not render the instrument void in o, so as to justify the court in
ignoring its existence and passing a decree in favour of the plaintiff for sale of the prop-
erty comprised in it without payment of the amount due under it (o the prior mortga-

* In this last mentioned case it may be obscrved that the suit was not brought by
the prior mortgagee nor was the suit based on the altered document.

In the case of ncgotiable instruments the English rule has been adopted to its full
extent, as will be seen from secs. 87-89 of the Negotiable Instruments Act XXVI of 1881,

Novation before breach.—The very basis of this section is that the performance of
the original contract should be affected and hence novation must be prior 10 e breach
of the confracl. Cé]cﬂagh Court has held that the novation should be prevxons to the
breach of the contract,” while Madras High Court has held to the contrary.*

Rescission.—The basis for rescission under this scction Ls mutual assent of thc par-
tics whilc the basis of rescission in section 64 is one-sided.”

Rescission may be cxpress ¢ may be inferred {from the circumstances and conduct
of (he parlics (o the contract.

63. Every promisee may dispense with or remit, wholly or in part,
P Promisce may the performance of the promise mace to him, or may
r;fnp-f‘s;crr‘(‘)’xmzé extend the time for such performance, or may accept

or promise. instead of it any satisfaction which he thinks fit.

Tlustrations

(@A promlscs o paint a piclure for 8. B aficrward forbids him to do so. A is no
longer bound w0 perform the promise.

(b) A owes B 5,000 rupecs, A pays to B, and B accepts, in satisfication of the whole
debt, 2,000 rupees paid at the time and place at which 5,000 rupees were payable. The
whole debt is discharged. '

% Ganga Ram v. Chandan Singh (1881) 4 319, Jitendra Chandra v. Baner,es, 2. R.
All. 62. - (1943) Cal.-181.

81 Subrahmania v. Krishna (1899) 23 Mad. QB KMPRNM. Firm v. Theperiral, (1921)
A3 45 Mad. 180.

52 Mangal Sen-v. Shankar (1903) 25 All. 580. 85 Jitendra Chandra v. ZDanerjee, AILR.

8> Manohar v. Thakur Das (1885) 15 Cal (1943) Cal. 181.

CAn
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(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them in satis-
faction of claim on A. This payment is a discharge of the whole claim.

(d) A owes B, under a contract, a sum of money, the amount of which has not been
ascertained. A without ascertaining the amount gives to B, and B, in satisfaction thereof,
accepts, the sum of 2,000 rupees. This is a discharge of the whole debt, whatever may
be its amount.

(&) A owes 8 2,000 rupees, and is also indebted to other creditors. 4 makes an
arrangemsnt with his creditors, including B, to pay them a composition of eight annas in
the rupee upon their respective demands. Payment to B of 1,000 rupees is a discharge of
B’s demand. :

Rule of the Common Law.—This section makes a wide departure from the
Common Law. In England, to quote an authoritative exposition, *‘it is competent for both
parties 10 an executory contract by mutual agreement, without any satisfaction, to dis-
charge the obligation of that contract’”: in other words, as reciprocal promises are a suf-
ficient consideration for each other, so are reciprocal discharges. ““But an executed
contract cannot be discharged except by release under seal, or by performance of the obli-
gation, as by payment where the obligation is to be performed by payment’’; but, by the
law merchant, the obligation of a negotiable instrument may be discharged by mere
waiver.” The intention of the present section to alter the rule of the Common Law is
clear, and has been recognised in several Indian cases.” : a3

. Scepe of the section.—The present.section and sec. 62 must be construed o as not
to overlap each other. This would be done by holding that agreemenis referred 1o in sec.
62 are agreements which more or less alfect the rights of both parties under the contract
discharged by such agreements: whilst those referred to in sec. 63 are such as affect the
right of only one of the parties. The former case necessarily implics consideration, which
may be either the mutual renunciation of right, or, in addition to this, the mutual under-
taking of fresh obligations, or the renunciation of some right on the one side and the
undertaking of some obligation on the other. It is only when the agreement to discharge
affects the right of only onc party that consideration might be found wanting, and there
alone the Indian law departs from the English law by making provision for every such
possible case in sec. 63.% No consideration is required for remission under this section.”

Remission of performance.—The words of the section, construed according to
their natural meaning, imply that a promisce can discharge the promisor not only without
consideration but without a new agreement.”

Where a promisee remits a part of the debt, and gives a discharge for the whole debt
on receiving the reduced amount, such discharge is valid. The section, is intence” ac:
only 10 enable a promisec 1o release a debt at the instance of a third party, but also to
enable the promisor, whose debt has been released at the instance of a third party, to ke

8 Foster v. Dawber (1851) 6 Ex. 839, State of Punjab (1973) A.S.C. 381.

§7 Monohur Koyal v. Thakur Das Naskar 70 Churina Mal, Firm v. Mecol Chand, Firm
(1888) 15 Cal. 319, 326; Davis v. Cunda- (1928) 55 I.A. 154; Phoenix Mills Lid v.
sarni Mudali (1896) 19 Mad. 398, 402; Nao- M. H. Dinshaw & Co. (1946) 48 Bom. L.R.
roji v. Kazi Sidik (1896) 20 Bom. 636, 644, 313, 226 1.C. 503, (’46) A.B. 469; Sabal-

® Per Cur. in Davis v. Cundasami Mudali das v. Sobhokhan (1947) Kar. 182, (48)
(1896) 19 Mad. 398. AS. 91.

& Mis. Hari Chand Madan Gopal & Co. v,
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advantage of thar “please.”’ Thus where a lessor, to wk.om rent -s due under a registered
lease, accepts a smalier amount of rent from the lessee in pursuance of a subsequent oral
agreement to reduce the rent, and passes a receipt in full discharge of the rent due, the
Cischarge will take effect independently of the prior oral agmemt:mf2 So also where
money is accepted in full satisfaction of the ciaim, it is a discharge of the whole
debt.” - '

A dispensation or remission under this section may well be contingent o h2 hap-
pening of a future event, just as an original promise may. The holder of a promissory note
from the officers of a masonic lodge agreed in writing to make no claim "if the ... lodge
building which has been burnt down is resuscitated.” He cannot sue on his note after the
lodge is rebuilt.™

Discharge from liability on negotiable instrument is specially dealt with in the Nego-
tiable Instruments Act, 1881, secs. 82, 90. g

Agreement to extend tit. —An agreement simply extending the time for perform-
ance of a contract is exempted hy this section from any requirement of consideration to
support it. No consideration is necessary 10 support such an agreement, eéxactly as none
is required for the total or partial remission of pcrfommncc.jj This section does not enti-
tle a promisec Lo extend the time for performance of his own accord for his own purposes.
Thus, where a date is fixed for delivery of goods under a contract and the seller fails to
deliver the goods, the buyer may not of his own accord give further time 10 the seller for
giving delivery, so as to claim damages on the footing of the rate on the later date fixed
by him; he is entitled to damages on the basis only of the rate prevailing on the date fixed
for performance in the contract.” %

Accept any satisfaction.—The last part of this section relates to what is known as
the principle of “*Accord and satisfaction’ in English Law. Instead of insisting upon per-
formance, a promisce may accept any other form of satisfation. Ilustrations (d) and (¢}
to the section illustrate this principle. The essential element of “satisfaction’ is that the
promisce must accept in unequivocally. If a promisor tenders something in full satisfac-
tion but the promisec does not accept it or accepts in part performance, such a satisfaction
will fall outside this parLﬂ

Where the defendant company sent the bill for work done by the plaintiff in full and
final setdement of all his claims upder the contract but the plaintiff signed the bill and
advance receipt with the words “‘under protest’” and the defendant company sent the
cheque nine months thereafter, it was held that there was 'no accord and satisfaction’ in
the sense of bilateral consensus of intentions.™

T In re Industrial Bank of Western India
(1930).32 Bom. L.R. 1636, 129 1.C. 890,
('31) AB. 123,

72 Karampalii v. Thekku Vitil (1902) 26 Mad.
195. See Basdeo Ram Sarup v. Dilsukh Rai
Sevak Ram (1922) 44 All 718.

3 Jshag v. Madanlal ('65; A.A. 34.

4 Abraham v. The Lodge "Good Will" (1910)
34 Mad. 156.

75 Davis v. Cundasami Mudali (1896) 19

Mad. 398, 402; Jugal Kisore v. Chari &
Co. (1927} 49 All 599.

76 Muthcya v. Lekha (1914) 37 Mad. 412,
413, 417.

77 Shyamnagar Tin Factory v. Snowwhite
Food Product, AILR. (1965) Cal. 541.

18 Amar Nath v. Mi/s. Heavy Electricals Lid.
ALR. (1972) ALl 176.
Reference and footnote no, 79 has been del-
eted.
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64. When a person at whose option a contract is voidable rescinds
it, the other party thereto need not perform any promise
therein contained in which he is promisor. The party
rescinding a voidable contract shall, if he has received
any benefit therunder from another party to such contract, restore such
benefit, so far as may be, to :ne person from whom it was received.

Consequences
of rescission of
voidable contract.

Scope of the section.—Contracts declared voidable [s. 2, clause (i)] under this Act
may be divided into two groups, namely contracts voidable in their inception under secs.
19 and 19-A on the ground of fraud or the like, and contracts becoming voidable by sub-
sequent default of one party, as mentioned in secs. 39, 53 and 55.

The direct application of this section, according to recognised canons of interpreta-
tion, is only to contracts declarcd voidable by the Act at the option of one of the parties;
but the principle which it affirms is one of general Junsprudcncc and equity, and appli-
cable in various other cases. The Privy Council held® the Scction applics to cases of
rescission under Section 39. '

Minor’s contract.—In Mohori Bibee case the Privy Council observed that the term
‘person’ in S. 64 or S. 65 of the Act does not comprise a minor but means such a person
as is competent to contract under S. 11 of the Act. There is no liability upon a minor
under both of these sections to make compensation to the other side.® It docs ot
follow, however, that a minor is entitled both 1o repudiate his agreement and 1o retain 5 -
cific property which he has acquired under it, or to recover money afier receivirg for it
value which cannot be restored. General principles of equity scem mcompqublc with
such a result, and it would certamly be contrary to English authority.”

Election to rescind.—The broad principle on which this and the following scction
rests, and which, as we have seen, is not confined to cases expressly included in either
of them, was thus stated in England in one of the weightiest judgements:-

““No man can at once treat the contract as avoided by him, so as Lo resume the prop-
erty which he pancd with under it, and at the same time keep the money or other advan-
tages which he has obtained under it.”’®

For the same rcason, a man cannot rescind a contract in part only. When he decides
to repudiate it, he must repudiate it altogether. Whenever a party to a contract has an
opton 1o rescind it, the contract is voidable and when such a party makes use of that

- option, the agreement becomes void, the other party is freed from its obligation to per-
form its part and the resciding party s liable 1o restore the benefit received under such
a contract. If such a rescinding party has put it out of his power to restore the former state
of thing, either by acts of ownership or by adepting and accepting dealings with the sub-

8 Muralidhar Chatterjee v. International
Film Co. Ltd. A. 1943 P.C. 34,

81 See also Motilal Mansukhram v. Manekial
Dayabr.:* (1921) 45 Bom. 225.

82 See Yalentani v. Canali (1889) 24 Q.B.
Div. 166; Steinberg v. Scala (Leeds)

incapable of contracling a loan can be
* recovered under cover of equitable compen-
sation or under the present section: Limbaji
Ravjiv. Rahi (1925) 49 Bom. 576, 27 Bom.
L. R. 621, 88 L.C. 643, ("25) A.B. 499. Sce,
however, s. 33 of the Specific Relief Act as

[1923] 2 Ch. 452, C.A. Sce Chinaswami v.
Krishnaswami (1918) 35 Mad. L.J. 652.
This does not mean that moncy lent 1o a bor-
rower whom the law declares absolutely

1o the discretion of the Court under that sec-
tion, exercised in the case now cited.

8 Cloughv. L. & N.W. R, (1871, ".R.7 Ex.

26.°
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ject-matter of the contract which alter its character, as the conversion of shares in a com-
pany, or if he has allowed a third person 1o acquire rights. under the contract for value,®
it is t0o late to rescind, and the remedy, if any, must be of some other kind.

Benefit received ““thereunder.””—The words ‘benefit’ and ‘advantage’ do not
include any ‘profit’ or ‘clear profit’, nor does it matter what the party receiving the
money may have done with it.** The Act requires that a party must give back whatever
he received under the contract™ The benefit to be restored under this section must be
benefit reccived under the contract. A agrees to sell land 1o B for Rs. 40,00C. B pays to
A Rs. 4,000 as a deposit at the time of the contract, the amount to be forfei‘ed o A if
B does not complcte the sale within the specified period. B fails to comnlete the sale
within the specificd period, nor is he rcady and willing to complete the sale within a rea-
sonable time after the expiry of that period. A is entitled to rescind the contract and to
retain the deposit. The deposit is not a benefit received under the concillary (o the con-
tract for the sale of the land.* However, if a person has clected (o put an end to the con-
tract under sec. 39, he is bound to return any benefit (part payment of price in advance)
that he has received under the contract but he in his rn is entitled o damages for the
defaulting party’s breach.”

65. When an agreement is discovered to be void or when a contract

Obligation  of  becomes void, any person who has received any advant-

rson  who has e : -
s advant. 48€ Under such agreement or contract is bound to restore

age under void it, or to make c’f)mpensation for it, to the person from

agreement or con- L >
wact that becomes Whom he teceived it.

void. x
Hiustrations

(@) A pays B 1,000 rupccs in consideration of B’s promising to marry C, A’s
daughter. C is dead at the time of the promise. The agrcement is void, but B must repay
A the 1,000 rupecs. :

(b) A contracts with B o deliver to him 250 maunds of rice before the 1st of May.
A delivers 130 maunds onl y before that day, and none after. B retains the 130 maunds
after the Ist of May. He is bound 1o pay A for them.

(¢) A, a singer, contracts with 8, the manager of a theatre, 1o sing at his theaire for
Lwo nights in every week during the next two months, and B engages to pay her a hundred
rupces for each night’s perlormance. On the sixth night, A willully absents herself from
the theatre, and B, in conscquence, resinds the contract. B must pay for the five nights
on which she had sung.

(d) A contracts (o sing for B at a concert for 1,000 rupces, which are paid in advance.
A is 100 ill w0 sing. A is not bound to make compensation to B for the loss of the profits
which B would have made if A had been able 1o sing, but must refund © B the 1,000
rupees paid in advance,

The illustrations 1o this scctior arc rather miscellanccus. in (a) we have a simple

8 Clarke v. Dickson (1858) EB. & E. 148. 178.

® Murlidhar Chatterjee v. International Fil- 1 Murlidhar Chatterjee 1. International Film
Co.’Lid. (1943) 70 i.A. 35, 49, (1543) 2 Co. Lid. (1943) 76 1.A. 35, 49, (1943) 2
M.L.J. 369, ("43) A.P.C. 34, ’ 1~L.J. 369, (’43) A.P.C. 34.

% Natesa Aiyar v. Appavu (1915) 38 Mad.
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case of money paid under a mistake (¢f. s. 72.) In (b) it does not seem that the contract
has _>come void at all, but, on the contrary, that B has elccted 1o affirm it in part and
dispense with the residue. There is no new contract under which he is bound to pay for
the 130 maunds of rice, as is shown by this, that what he does accept he is undoubtedly
bound to pay for at the contract price. In (c) it is not clear whether the contract is to be
weated as divisible, so that A is entitled for Rs. 100 for each night on which she did sing,
or te Court is to estimate what, on the whole, the partial performance was worth. Illu-
stration (d) is simple; English lawyers would refer it to the head of money paid on a con-
sideration which fails.

Scope of the section.—This section applics to —

(i) where an agreement, which the parties intended to enforce, is found subse-
quently to be void. :
e.g. where parties discover their mistake as to a maticr of fact cssential to the
agreement (S. 20). _
e.g. where a Court of law holds it to be void under any of the sections 23, 24,
25, 26,,27,28,.29,30.
In the first instance the word ‘agreement’ is used and in the sccond instance,
the word ‘contract’ is used. But by the word ‘agrcement’ is meant “an enforce-
able agrecment’.
(ii) A contract which subscquently becomes void by rcason of supervening illegal-
ity, impossibility etc. _ L e

A contract or agreement which the partics Bnow at the time of cntering into itas void
would not fall under cither of the categorics mentioned above. '

It does not apply to cases where there is a stipulation that, by reason of a breach or
warranty by one of the partics to the contract, the other party shall be discharged from
the performance of his part of the contract. An insurance company is not, therefore,
bound under the provisions of this section to refund to the heirs of the assured the pre-
miums paid on the policy of lile assurance where the assured had committed a breach of
the warranty by making an untruc statement as to his agc.“ (c). This section docs not
apply to a case wherc one of the partics—such as a minor known at the time so as to be
— being wholly incompetent to contract, there not only never was but there never could
have been any contract® K had been granied mining lcase by J. Company and K paid
Rs. 80,000 to J. Company. Under Rule 45 of the Mincral Concession Rules, 1949, it was
necessary that lessee should have certificate of approval irom the provincial government.
Rule 49 provided against payment of salami or premium cxcept certain charges, or fces
or rent specificd in licence or lease. K had no such certificate. K did not get POSSCSSion
of the leased property. K filed a suit for recovery ol possession of lcased property or the
refun. o, Rs. 80,000. The Supreme Court refused to invoke S. 65 of the Contract Act
in favour of K as K either knew or should have known of illcgality because K was alrcady
in the mining busincss and could have consulied his legal adviscr and hence there was
no occasion for him to be under any kind of ignorance of law. According 1o the Supreme
Court K’s payment of money was not made lawfully which he was claiming by way of

88 Oriental Government Security Life Assur- Bhagwandas (1928) 53 Bom. 309, 31 Bom.
ance Co., Lid. v. Narasirnha Chari (1901) LR. B8 117 IC. 518, ('29) A.B. 89;
25 Mad. 183, 214. Gopaleswami  v. Vaithilinga (1940) 1

89 Mohori Bibee v. Dhurmodas Ghose (1903) M.L.J. 547, (’40) A.M. 719,

30 Cal. 539, L.R. 30 LA, 114; Punjabhai v.
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refund. As K knew from the beginning the illegality of his agreement, it cannot be said
that he entercd into an agreement under the belicf that it was a legal agreement. To invoke
S. 65 of the Act, the invalidity of agreement should be discovered subsequent to the
making of it »

As this section refers o a restoration of any advantage, the contract or agreement
may -~ executory or executed.” ;

‘Nhere an agreement is discovered to be void.—The expression “discovered to be
void" presents some difficulty as regards agrecments which are void for unlawful con-
sideration (ss. 23 and 24). It seems that the present scction does not apply to agrecments
which are void undcr sec. 24 by reason of an unlawful considcration or object™ and
there being no other scetion in the Act under which money paid for an unlaw{ul purpose
may be recovered back, the analogy of English law will be the best guide. According (o
that law money paid in considcration of an excculory contract or purposc which is illegal
may be recovercd back upon repudiation of the transaction, as upon a failure of consid-
eration. But if the illegal purpose or any material part of it has been carricd out the money
paid cannot be recovered back, for the partics arc then equally in fault, and in pari delicto
melior est conditio possidenu’.f.” This principle applies to cases where a person trans-
fers his property benami to another in order o defraud his creditor. In such cases, where
the fraudulent purposc is not carricd into execution, the transferee will be deemed to hold
the property for the benefit of the transferor, as provided hy sec. 84 of the Trusts Act.
Where, however, the fraudulent object is accomplished, the transferee will not be dis-
turbed in his possession.” The same principles have been held to apply to payments
made under agreecments which are void under sec. 30 as being by way of wager. This sec-
tion applics (o a contract which is void ab initio® The words "discovered to be void’
mean nothing more or less than when the plaintill comes to know, or finds out, that the
agreement is void.”® The word ‘discovered” would imply the pre-cxistence of something
which is subsequently found out. If knowledge is an essential requisite cven an agreement
ab initio void can be discovered to be void subscquently.”

Where moncys have passed from onc party to another under a marriage brokage
agreement”” or where an alicnation is declarcd void under Bhagdari Act, 1862, the con-
tracts would fall under this clause. A deed of mortgage was effected in the course of exe-
cution proceedings before a Collector but it was later discovered that the permission of
the Collector under para Il of Schedule LI of C.P. Code, 1908 was not obtained and

90 Kuju Collieries Lid. v. Jharkhand Mines .

Lid. (1974) AS.C. 1892 = (197 2 S.C.C.
533; LI1.C. of India v. Madhava Rao,
ALR. 1972 Mad. 112

91 Mohanlal v. Yakubkhan (1965) 6 Guj. LR.
817: (1965) LL.R. Guj. 961.

52 Rudragawda v. Gangowda, 39 Bom. L.R.
1124.

9 Taylor v. Bowers (1876) 1 Q.B.D. 291;
Kearley v. Thomson (1890) 742; Pether-
permal v. Muniandi Servai (1908) 35 LA.
98, at p. 103; Kedarnath v. Prahlad Rai
(1960) A.S.C. 213; Sita Ram v. Radha Bai,
(1968) A.5.C. 534.

%4 Petherpermal v. Muniandi Servai (1908)
35 L.A. 98; Jadu Nath Poddar v. Rup Lal
Poddar (1906) 33 Cal. 976; Girdharlal ~v.
Manikamma (1914) 38 Bom. 10; Kalipada
v. Kali Charan ('49) A.C. 204.

95 Shaikh Umar v. Shivdansingh, AIR.
(1958) M.P. 88; Gulabchand v. Fulbai, 11
Bom. L.R. 649; Amolkachand Seth v. Prah-
lad Singh (1972) M.P.LJ. 473; LJ.C. v.
Madhava Rao (1972) A. Mad. 112.

96 Ramaya Prasad v. Murli Prasad (1974)
AS.C. 1320,

91 Gulabchand v. Fulbai, supra.

98 Jijibhai _aldas v. Nagji, 11 Bom: L.I.. v93.
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hence the morigage is discovered to be void.”

A transferee of property which from its very nature is inalienable is entitled 1o

recover back his purchase money

from the transferor, if the transfer is declared illegal and

void." So also the purchaser of an expectancy.”
In the absence of special circumstances® the time at which an agreement is discov-

ered to be void is the date of the agreement.*

“When a contract becomes void.”’—The expression “‘becomes void”® includes
cases of the kind contemplated by the second clause of sec. 56, and is sufficient to cover
the case of a voidable contract which has been avoided.* On a suit 1o enforce a regis-
tered mortgage, the mortgage was [ound to be void because permission under para I of
the third schedule to the Code of Civil Procedure had not been obtained. The claim on
the personal covenant appeared 10 be time-barred and was formally abandoned by the
mortgagee. The Privy Council held that the mortgagee had the right 1o refuse to be bound
by the contract of loan when the basis of the contract had gone. ““The lender who has

agreed 1o make a loan upon sccurity and has p
the loan as an unsecurced advance. The bottom
avoid it.”” The mortgagee was given relief und
by the High Court of Bombay’ to the case
lessee under the provisions of the Transfer of P
erty by fire. In that case the plaintiff hired a g

aid the money is not obliged to continue
has fallen out of the coniract and he may
er the scction.” It was deemed applicable
of a Icase which was terminated by the
roperty Act on the destruction of the prop-
odown from the defendant for a period of

iwelve months and paid the whole rent to him in advance. After about seven months the
godown was destroycd by fire, and the plainti{f claimed a refund from the defendant of
a proportionate amount of the rent, and subsequently brought a suil for the same. The

Court held that the plaintiff was entitled un

der 53 section (o recover the rent of the unex-

pired .part of the term. A contract also “*becomes void”® when a party disables himself
from suing upon it by making an unauthorised alicration.® Where the defendant has sold
stolen goods 10 the plaintiff, and the goods are recovered by the police, the contract is
discovered to be void and the plaintff is entitled to recover from the defendant the

moneys paid to him.’

Contracts with corporations.—Act Common Law the contracts of corporations

* Nisar Ahmad Khan v. Manucha, 67 1.A.,

431: 43 Bom. L.R. 465 (P.C.); Raja Mohan

v. Manzoor Ahmad Khan, 46 Bom. L.R.
170: 70 LA. 1: ALR. (1943) P.C. 29.

! Haribhai v. Nathubhai (1914) 38 Bom 249;
Javerbhai v. Gordhan (1915) 39 Bom 358:
Bai Diwali v. Umedbhai (1916) 40 Bom
614; Dyviah v. Shivamma A. 1959 Mys.
186,

*Harnath Kuar v. Indar Bahadur Singh
(1923) 50 1.A. 69, 45 All. 179. Sce also
Annada Mohan Roy v. Gour Mohan Mul-
lick (1923) 50 1.A. 239, 50 Cal. 929,

3 rnath Kuar v, Indar Bakadur Singh
(1925} 50 LA. 69, 45 All 179.

¢ Hansraj Gupta v. Official Liquidators,
Dehra Cun - Mussoorie Eleciric Tramway
Co. (1933) 60 L.A. 13, 54 AllL 1067, 35

Bom. L.R.319,142,1.C. 7. ('33) A.P.C.63.

* Satgur Prasad v. Har Narain (1932) 59
LA. 147, 7 Luck. 64, 34 Bom. LR. T
(’32) A.P.C. 89, -

& Raja Mohan Manucha v. Manzoor Ahmad
Khan (1943) 70 LA. 1, (1943) 1 M.L.I.
508, (43} A.P.C. 29. The mortgagee, how-
Cver riust not omit to repudiate within a rea-
sonable time, otherwise his conduct may be
treated as an election 10 affirm the contract
based on the personal convenant (1bid).

7 Diwuramsey v. Ahmedbhai (1898) 23 Bom.
15, followed in Muhammad Hashim v.
Misri (1922) 44 Al 229,

8 Anantha Rao v. Surayya (1920) 43 Mad.
703.

¢ Chiranji Lal v. {{ans Raj ('61) A. " nj.
437,



S. 65]

must in general be under seal. To this, however, there are some exceptions. One of them
is where the whole consideration has becn executed and the corporation has accepted the
¢..2cuted consideration, in which case the corporation is liable on an implied contract to
pay for the work done, provided that lhe work was necessary for carrying out the pur-
poses for which the corporation cxists.' ° The exce cption is based on *hc injustice of
allowing a corporation to take the benefit of work without paying for it."' This excep-
tion, however, is in certain cases excluded by statute. Contracts with a corporation are
often required by the Act creating it to be executed in a particular form, as for instance,
under seal. The question in such cases is whether the Act is imperative and not subject
to any implied exception when the consideration has been executed in [avour of the cor-
poration. If the Act is imperative and the contract is not under seal, the fact that the con-
sideration has been executed on cither side does nat entitle the party. who has performed
his part, to sue the other on an implied contract for compensation. This may work hard-
ship but the provision of the Act being imperative, and not merely directory, it must be
complied with. The present section, accordingly, does not apply 1o cases where a person
agrees 0 supply goods to, or do some work for, a municipal corporation, and goods are
supplicd or the work is done in pursuance of the contract, but the contract is required by
the Act under which the corporation is constituted to be executed in a particular form,
and it is not so exccuted. In such cases'” the corporation cannot be charged at law upon
the contract, though the consideration has been executed for the benelit of the corpora-
ton. "The Legislature has made provisions for the proteciion of ratcpayers, sharcholders
and others who must act through the agency of a representative body by requiring the
observance of certain solemnitics and lormalites which involve deliberation and reflec-
tion. That is the importance of the scal. It is idle to say there is no magic in a walcr....
The decision may be hard in this case on the plaintiffs, who may not have known the law.
They and others must be taught it, which can only be done by its enforcement.”® This
view has been confirmed by the Supreme Court.”

Just as a corporation cannot be sucd upon a contract which is required to be, but -
which is not under scal, though the consideration has been executed for its benefit, so it
cannot sue upon the contract, though it has performed its own part of the contract so that
the other party has had the benefit of it.”* In Mohamed Ebrahim Molla v. Commission-
ers for the Port of Chittagong'® the commissioners for the Port of Chittagong sued the
defendant for the recovery of money due as hire of a wg lent to the defendant under a
contract with him. The contract was not under seal as required by sec. 29 of the Chita-

~gong Port Act, 1914. It was held that the Act was imperative in its terms and that the plain-
tiffs could not sue on the contract. It was held at the same time that lhe plaintiffs were
entitled 10 payment upon a quantum meruit. The Calcutta High Court’” held that a con-
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10 Lawfard v. Billericay Rural District Coun- Committee (1962) 3 S.C.R. 604: A.I.R.

cif (1903) 1 K.B. 772.

Ui Clarke ~v. Cuclfield Union (1852) 21
LJ.Q.B. 349, 351.

12 Young & Co. v. Corporation of Royal
Leamingtc.: Spa (1883) 8 App. Ca. 517.

13 Ibid., per Lord Bramweil, at p. 528. The
“wafer” is the common modemn subslitule
for a waxen seal.

14 Rikhy, I1. §.(Dr.) v. New Delhi Municipal

(1962) S.C. 554: (1962) 1 S.C.I. 612.

1S Ramz= Thatiow, Municipal Council of
Kumbakonam (2507 30 Mad. 290; Moha-
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tract with a Municipality not in accordance with the form prescribed by Statute—not in
writing, signed and sealed—is invalid bug if the other party has perlormed his part of the
contrac’. he is entitled 10 restitution under S. 65 of the Contract Act by way of compen-
sation. The full bench of Allahabad High Court viewed the problem differently in Gonda
Municipality v. Bachchu."®

By resolution of the municipal board of Gonda it was agreed 1o grant a contract 1o
defendant for the realisation of the municipal ducs leviable in mandi. A formal contract
required under Scction 97 of U.P. Municipalities Act 1916 was never made but defendent
began his realisation and paid part of the dues. In a suit by the municipal board to recover
the balance sum, defendent pleaded absence of execution of writien contract as required
by S. 97 of the U.P Municipalitics Act 1916, The main question before the full bench was
of S. 65 of the Contract Act has any application to the case of a contract which fails for
non-compliance with the provisions of S. 97 of UP Municipalities Act. The full bench
was of the view that S. 65 of the Contract Act applics 1o a case in which agreement ent-
ered into by a statutory body is invalid by reason of non-observance of statutory provi-
sions with regard 1o the execution of contracts, but does not apply when those provisions
refer to the capacity of the statutory body 10 enter into an agrecement. So where a statute
creates a corporation and lays down 1ha[,co'rpqrau'on has not got the capacity to enter into
an agreement, unless it complics with _a' certain form or makes its will known in a par-
ticular manner, S. 65 of the Contract Act will not apply even if the Corporation might
have reccived an advantage under an assumed agreement. However, where the form pre-
scribed by the statute merely makes the agreement unenforceable by law against the Cor-
poration, the statutory provision will not debar the applicability of S. 65 of the Contract
Act because that section applics cven though an agreement is void ab initio". Accord-
ing to the full bench S. 97, UP Municipalities Act, 1916, does not refer 1o the capacity
of Municipal Corporation to enter into an agreement and so non-compliance with it docs
not render S. 65 of the Coniraci Act inapplicable. Where moncy has been loaned 1o a
Municipality without.a formal contract, the contract is void and the plainff is entitled
Lo recover it.

At all events, where a contract which fails 1o comply with the statulery formalitics
is only executory, neither parly can enforce performance against the other.?

““Any person.”’—The obligation under this scction 1o restore the advantage
received under an agreement is not confined to partics to the agrecment, but extends to
any person that may have reccived the advantage.” A sajadanashin Icased the property
cf'a khankah and reccived nazarana for the same. Thercafter a Receiver was appointed
wi.o avoided the Icase. The lessee was held emtitléd to recover the nazarana {rom the
Recciver on the ground that the khankah had benefited from the nazarana and the person
in charge of the khankah estate was bound 10 restore the advantage received.”

Agent.—Whcre on the instruction of a principal an agent entered into a (ransaction
with a third party and paid money to the third party, it was held that the agent did not
become liable 10 restore the money o the principal on the agreement being discovered

Singn v. Governor-General in Council A. 2 Ahmedabad  Municipality v, Sulemanji
1952 Cal. 306. ' (1903) 28 Bom. 618, :
18 A. 1951 Allah. 736. % Giraj Baksh v. Kazi Hamid Ali (1886) 9
19 jbid p. 741, All 340, 347.

20 Kishengarh Municipality v. Ma.ha}aja B Devi Prasad v. Mehdi Ilasan (1040) 18
Kishengarh Mills Lid. ("61) A. Raj. 6. Par. 654, 186 1.C. 674, (40) AP, § .
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to be void, since it could not be said that the agent had received any advaritage.”

:{r_.ceived any advantage.”’—The framers of this Act wisely and rightly laid dewn
the rule in this section. In England a contrary rule which prevailed for many years has
been since overruled by the House of Lords in Fibrosa Spolka Akajjna v. Fairbairn
Lawson, (1943) AC 32 =(1942) 2 All ER 122. Viscount Simon L.C. observed in the?
case “‘I can sec no valid reason why the right to recover the prepaid money should not
equally arise on frustration arising from supervening circumstances as it arises on {rustra-
tion from the destruction of the subject matter.”” The general rule of this section applies
to such cases and that each party is bound to return any payment received prior to the
contract becoming void or being discovered o be void.”

Where a contract is partially performed and is found to be void at a later stage, the
Court may allow a proportionate part of the advantage reccived.”

Value of advantage, Burden of proof.—A party claiming the restoration of any
advantage received after a contract has become void must prove the value of advantage
received. In Govindram v Edward Radbone” the defendant had contracted to purchase
machinery from Germany and the German firm had agreed 10 send a technician w India
to set up the machinery. Part of the machinery arrived in India and thereafter, on war
being declared, the contract was frustrated. The Custodian of Enemy Property filed a suit
against the purchaser for the value of the machinery received, but failed to prove the
advantage received by the defendant. Their Lordships said: “‘In esumating that value, a
Court would have o take into account the fact that the balance of the machinery con-
tracted to be supplicd could not be supplicd from Germany, and the fact that the appel-
lants (purchasers) could no longer have the services of a qualificd erector sent from
Germany and of the scllers” Chicl Chemist. Further, the Court would have 1o consider
the question whether or not the appellants were able to procure from other sources the
balance of the machinery contracted to be sent from Germany, and. if so, at what price
and within what period of time, and what quantity and quaiity of producis could be pro-
duced by the plant so assembled.”

66. The rescission of a voidable contract may be communicated or

Mode of com- rtevoked in the same manner, and subject to the rules, as
municalion or revo- . : . )
King rescission of apply to the communication or revocation of a pro-

voidable conlract. pOSEli.

Effect of neg- 67. I any promisee neglects or refuses to afford the
lect of promisec to romi able facilities for th f ~ca nf hi
afford | promisor PTOTISOr reasonabie cilities for the performanc= of his
reasonable aciliies  promise, the promisor is excused by such neglect or refu-

for perf .
or performance. 1] 45 to any non-performance caused thereby.

2 [farijivanlal v. Radhakison (1938) ALJL 15 (21); Muhammad Hashim v. Misri
77,172, 1.C. 330, (38) APC. 4 (1922) 44 All. 229. [Conura: Lakshmanan
25 Wolf & Sons v. Dadyba Khimji (1920) 44 v. Kamarajendra A R. (1955) Mac. 606.]
Bom. 631. 7 (1947) 74 LA. 295, (1947) Bom. 86C, 50

% Dhuramsey v. Almedbhai (1898) 23 Bom. Bom. L.R. 561, (‘48) A.P.C. 56.
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Hlustration

or rcfusal.

Refusal or neglect of promisee.—A case cxactly in point is that of an apprentice,
whom a master workman has undertaken 1o ‘teach his trade, relusing 1o let the master
teach him. *‘It is evident that the master cannot be ligble for not teaching the apprentice

% Raymond v. Minton (1866) L.R. 1 Ex. 244,



