Chapter X
AGENCY

{In the commentary on this chapter ‘‘Story on Agency’’ is referred to as S.A.]

Appointment and Authority of Agents

182. An ‘‘agent’’ is a person employed to do any act for another o1

““Agent'” and to represent another in dealings with third persons. The
Jprincipal™ def-  person for whom such act is done, or who is so Tepre-

sented, is called the, ““principal’”. !

Principal and Agent.—Although the heading of the chapter mentions ‘Agency this
chapter embodies the law relating wo principal and agent. This chapter deals with the
rights and liabilities and duties of principal and agent inter se as well as those of third
parties.

Nature of agency in general.—The law stated in the introductory group of sections
(182-189) under this heading is too elementary to need much exposition. The essential
point about an agent’s position is his power of making the principal answerable to third
persons. A person does not become an agent on behalf of another merely because he
gives him advice in matters of business.' The test of agency is whether the person is
purporting to enter into the transaction on behall of the principal or not.” In order to
constitute an agency it is not necessary to have formal agreemem.3

Agency sometimes has to be distinguished from facts more or less resembling it.*

The legal rclation between a merchant in one country and a comrission agent in
another is that of principal and agent, and not seller and buyer.’ A merchant, therefore,
in this country who orders out goods through a firm of commission agents in Europe
cannot hold the firm liable as if they were vendors for failure to deliver the goods.®

An agent may have, and often has, in fact, a large discretion, but he is bound in law
to follow the principal’s instructions, provided they do not involve anything unlawful. To

" this extent an agent may be considered as a superior kind of servant; and a servant who
is entrusted with any dealing with third persons on his master’s behalf is to that cxtent
an agent. But a servant may be wholly without authority to da anything as an agent, and
agency, in the case of partners, even an extensive agency, may exist without any contract

\ Mohesh Chandra Basu v. Radha Kishore

Bhattacherjee (1908) 12 C.W.N. 28, 32,

2 State of Bihar v. Dukhulal Das AIR. 1962
Patna 140.

3 Babulal Shah v. §. S. (Fixed Delivery) Mer-
chants, Asson. ALR. 1960 Bom. 548;
Lukshmi Ginning & Oil Mills v. Amrit Ban-
aspati Co. Ltd. AIR. 1962 Punj. 56.

4 Laxminarayan Ram Gopal v. Hyderabad
State (1954) A.S.C. 364: (1955) 1 S.C.R.
393.

5 Irelard v. Livingsrone (1872) LR. 5 H.L.
395.

§ Mahomedally v. Schiller (1889) 13 Bom.
470.
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of hiring and service”

Co-agents.—Two or more persons may be employed to act as agents jointly or sev-
erally, or jointly and severally. In the absence of circumstances indicating an intention to
the contrary, an authonity given to two or more persons is presumed to be given to them
jointy and not severally, and in such case it is fiecessary that they should all concur in
the execution of the authority in order to bind the principal.® Where authority is given
to co-agents severally or jointly and severally, any one or more of them may exercise it
so as to bind the principal without the concurrence of the other or others.”

Co-principals.—When an agent is appointed by more than one principal, he is
liable to them jointly. He is not bound to account separately to any one of them and if
he does so, he is not thereby absolved from his liability to others.'

Law of Principal and Agent
Definitions:

Agent is a person employed to do any act for another, or to represent another, in deal-
ings with third persons. (s. 182)

Principal is the person who employs another person to do an act for him, or to rep-
resent him, in dealings with third persons. (s. 182)

Consideration: Nil.

Creation of agency: (1) by agreement. This may be (a) express, i.e., by words or by
writing; or (b) implied, i.e. by conduct; (2) By estoppel (3) By operation of law; (4) By
necessary circumstances. (ss. 186-7)

Ratification of ; ss. 196-200.

Revocation of: ss. 201-204.

Description of:

Adaua, attorney, auctioneer, broker, commission agent, counsel, del credere, facior,

kacha adatia, muccadam, paka adatia, pleader, shipchandler, shipmastier, warehouse-
man. (s. 188)

183. Any person who is of the age of majority according to the law
Who may em- to which he is subject, and who is of sound mind, may
PRy ekt employ an agent.

184. As between the prmc1pal and third persons any person may
Who may be an -~ become an agent, but no person who is not of the age of
Basily majority and of sound mind can become an agent, so as
to be responsible 1o his principal according to the provisions in that behalf
herein contained.

Qualifications of Principal and Agent.—The expression ‘‘any person may become
an agent’” has been construed to include a minor but having regard to the second part of
this section, a minor’s agency would be such that he would not be responsible to his prin-

7 Govind Prasad v. Board of Revenue (’65) 9 Guthrie v. Armstrong, (1820) 5 B. and Ald.
AS.C. 66 628.

¥ Brown v, Andrew (1849) 18 L.J.Q.B. 153; 10 Raghbar Dayal v. Firm Piare Lal (*33)
In re Liverpool Household Siores (1890) A.L.93, 145 I.C. 178.

59 LJ. Ch. 616.
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274 THE INDIAN CONTRACT ACT [S. 184-187
THIRD PERSONS

Rights Liabilities

(i) Enforceability of contract by (s. (i) Enforceability of contract against
226) (s. 226) :

(ii) To enforce contract against agent/-
principal (s. 231)

(iii) Entitled to equities against undis-
closed principal (s. 232)

(iv) To hold agent liable (ss. 233/234)

(v) To hold principal liable (ss. 233,
234, 237)

(vi) To claim compensation from agent

(s. 235)

(vii) Not to be prejudiced by ratification
of unauthorised acts (5. 200)

(viii) To give notice to agent (s. 229)

cipal. Accordingly it has been held that all persons including infants and other persons
either (i) with limited capacity to contract or (ii) with no capacity to contract on their own
behalf are competent 1o act as agents so as not to be responsible to their principals but
so as to bind their principals.'’ On this principle it has been held that notice to a father
is duly served on his minor son as his agent.”?

Consideration 185. No consideration is necessary to create an
not necessary. agency. -

Consideration not necessary.——B'y the Common Law no consideration is required
to give a man the authority of an agent, nor to make him liable to the principal for neg-
ligence in that which he has already set about, for such liability, though it may be defined
by the terms of a contract, is in its nature independent of contract; but a merely gratuitous
employment or authority does not bind the agent to do anything.

Agent’s author- 186. The authority of an agent may be expressed or
ity may be exp- :
ressed or implied. ~ iMPplied.
187. An authority is said to be express when it is given by words
Definitions of ex- Spoken or written. An authority is said to be implied
ffl'fflfmf;d implied  yhen it is to be inferred from the circumstances of the
case; and things spoken or written, or the ordinary

course of dealing, may be accounted circumstances of the case.
Ilustration

A owns a shop in Serampore, living himself in Calcutta, and visiting the shop occa-
sionally. The shop is managed by B, and he is in the habit of ordering goods from C in

11 Fgreman v. Great Western Ry. Co. (1878) 12 [n re De Souza (1932) 54 All. 548 (552),
38 L.t 851. : 138 1.C. 70, (*32) A.A. 374.
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the name of A for the purposes of the shop, and of paying for them out of A’s funds with
A’s knowledge. B has an implied authority from A to order goods from C in the name
of A for the purposes of the shop.

Agency, how constituted.—Relationship of principal and agent may be constituted
by (a) express appointment; (b) by implication of law from the conduct or situation of
parties or from the necessity of the case; or (c) by subsequent ratification by the principal.
The actual relationship of the parties must be determined from all the circumstances and
not merely from the use of the word ‘agent’ or ‘agency agreement’.'> The relationship
of principal and agent can only be established by the consent of both of them. They will
be held 10 have consented if they have agreed to what amounts in law to such relationship
even if they do not recognise it themselves and even if they have professed 1o disclaim
it."* But the consent must have been given by each of them, either expressly or by impli-
cation.

Authority implied.—*'The ordinary course of affairs™ must be regarded in order to
ascertain the extent of an authority not defined except by the general nature of the bus-
iness to be done. **A person who employs a broker must be supposed to give him author-
ity to act as other brokers do.””' If the drawing and accepting of bills drawn or
accepted by the agent is incidental 10 the business entrusted to the agent, that would come
within the words “‘the ordinary course of dealing.”'® Implied authority will include
authority to act according to the usages and customs of the particular business, place or
market in which he is engaged, such usages and customs must be well known and rea:
sonable.

The acts of a manager of a hotel of purchasing articles on credit for running the bus-
iness of a hotel would be within the authority *‘usually confided to such agent’’ and
would fall within the words *‘inferred from the circumstances’’ and *‘the ordinary course
of dealing.”” Where a principal carries on a general moneylending business the authority
of the agent to borrow implies an authority to pledge the principal’s credit for the purpose
of obtajping or securing advances from others for the benefit of the principal’s cus-
tomers. e

Authority not implied.—A power of attorney authorising the holder *‘to dispose
of*” certain property in any way he thinks fit does not imply an authority to mortgage the
property.'* Nor does a power of attorney to an agent to carry on the ordinary business
of a mercantile firm imply an authority to draw or indorse bills and notes.” Authority
on dissolution of partnership to settle the partnership affairs does not authorise the draw-
ing, accepting, or indorsing of bills of exchange in the name of the firm. % An authority

13 Firm Purshotiamdas v. Gulab Khan (1963)
AP 407, Supdf. of Stamps, Bombay v.
Breul & Co AILR. 1944 Bom. 325; Loon
Karan v. Johar & Co. (1967) A.A. 308 on
app. A.LR. 1969 S.C, 73.

Bom. 590 and Bank of Bengal v. Fagan
(1849) 5 MLA. 27, 41.

19 Pestonji v. Gool Mahomed (1874) 7
M.H.C. 368.

20 Abel v. Sutton (1800) 3 Esp. 108. For

14 Ex parte Delhasse (1878) 7 Ch. D. 511, 526,

15 Sutton v. Taham (1839) 10 Ad. & E. 27.

16 Bunarasee Das v. Gholam lloosein, 13
Moore 1.A. 358. '

Y7 Bank of Bengal v. Ramanathan (1916) 43
LA. 48 (54): 43 Cal, 527 (540).

8 Malukchand v. Sham Mohan (1890) 14

further illustrations see Ramanathan v.
Kumarappa (’40) AM. 650; Ezekiel v.
Carew & Co. (1938) 2 Cal. 190, ("38) A.C.
423, Goverdhandas v. Friedmans Dia-
mond Trading Co. Ltd. ('39) AM. 543,
Paboodan v. Miller (1938) 2 M.L.1. 688,
("38) A.M. 966; Jaunpur Municipal Board



276 THE INDIAN CONTRACT ACT [S. 187

to sell zrleady goods does not include a power to enter into a contract for the sale of future
goods. '

Husband and wife.—This is a special and important case of implied authority.
““The liability of a husband for a wife’s debt depends on the principles of agency, and
the husband can only be liable when it is shown that he has expressly or impliedly sanc-
tioned what the wife has done.””® *‘A person dealing with a wife and seeking to charge
her husband must shew either that the wife is living with her husband and managing the
household affairs—in which case an implied agency to buy necessaries is presumed”—-—
or he must show the existence of such a state of things as would warmrant her in living
apart from her husband and claiming support or maintenance, when, of course, the law
could give her an implied authority to bind him for necessaries supplied to her during
* such separation in the event of his not providing her with maintenance.”"” Where a
““European husband and wife, therefore, lived together, it was held that the husband was
not liable for moneys borrowed by the wife to pay her previous debts, and not for the pur-
pose of any household or necessary expcnses.” Similarly, a European husband is not
liable for the price of goods supplied w his wife, where the husband was remitting to her
sums amply sufficient for her maintenance and had expressly forbidden his wife to
pledge his credit, and, further, the wife kept a boarding school and was in receipt of pay-
ments made by the parents of children boarding with her.”® Much the same principles
apply to Hindus. A Hindu wife living separate from her husband because of his marriage
. with a second wife has no implied authority to borrow money for her support, as the
second marriage does not justify separation.” There can be no presumption of agency
where moneys are borrowed by a woman in her own right as heir to her husband under
the belief that the husband is dead. In such a case the lender must be taken to have dealt
with the woman in her own right, ‘‘and not looking in any way to the husband as respons-
ible for the debt.””

1t is now settled in England that “‘the questior whether a wife has authority 0
pledge her husband’scredit is to be treated as one of fact, upon the cisenmsiances of each
particular case, whatever may be the presumption arising from any particular state of
circumstances,”*” such as the presumption from a man and his Wife living together in
the ordinary way ‘‘that he entrusts her with such authorities as are commonly and ordi-
narily given by husband 1o wife,””™ inciuding authority to pledge his credit (o a reason-
able extent and in a reasonable manner for ordinary household expenses. Where such
authority exists, it can be revoked; or its existence may be negatived by the husband sup-
plying the wife an adequate allowance of ready money.”

v. Banwari Lal (1939) AL.J. 897, 184 L.C. son (1907) 30 Mad. 543.

648, ("39) A.A. 623. !

2 Saryanarayan v. Vithal (*59) A. Bom. 452.

22 Girdhari Lal v. Crawford (1885) 9 All
147, 155.

23 Not conclusively: Debenham v. Mellon
(1880) 6 App. Cas. 24. i

% Viraswami v. Appaswami (1863) 1 MH.C.
375.

3 Girdhari Lal v. Crawford (1885) 9 All
147, 155. ;

26 Mahomed Sultan Sahib v. Horace Robin-

27 Nathubhai v. Jhaver (1876) 1 Bom. 121,
122,

28 Pysi v. Mahadeo Prasad (1880) 3 All 122;
See Kanhayalal v. Indarchandji (1947)
Nag. 154, 227 L.C. 58, (*47) AN. 48.

2 Debenham v. Mellon, 6 App. Ca. 24, at p.
31 (Lord Selbome).

30 [b,: 6 App. Ca. 24, at p. 36 (Lord Black-
Tarid). a

3t Morel Brothers & Co. v. Earl of Westmore-
land (1903) 1 KB. 64'C.A.

Yo
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188. An agent having an authority w0 do an act has
authority to do every lawful thing which is necessary in
order to do such act.

An agent having an authority to carry on a business has aufhority to
do every lawful thing necessary for the purpose, or usually done in the
course of conducting such business.

S. 188)

Extent of
agent's authority.

Illustrations

(a) A is employed by B, residing in London, to recover at Bombay a debt due to 8,
A may adopt any legal process necessary for the purpose of recovering the debt, and may
give a valid discharge for the same.

(b) A constitutss B, his agent, to carry on his business of a ship-builder. B may pur-
chase timber and oilier materials, and hire workmen for the purposes of carrying on the
business. [It has been held, but contrary to English authority, that an agent having general
authority to carry on the principal’s business and receive and expend money therein has
implied authority to borrow money so far as necessary for carrying on the business.”

Incidental authority.—This section refers to the incidental authority of an agent
who has an aathority to do the act or to carry on business. The limitations on this inci-
dental authority are (i) to do every lawful thing and (ii) such lawful thing must be nec-
essary or usually done in the course of such act or business, If the act is not lawful or
is not necessary or is not usual in such matters, that would fall outside his authority. In
a recent case it was held that the agent had an implied incidental authority to endorse che-
ques for principal and pay them into agent's own bank account as that was ‘‘necessary
10 give business efficacy to the transactions.’

Extent of incidental authority.—It is well settled that an agent’s authority is in
Stpzy’s words (s. 58), “‘construed to include all the necessary and usual means of exe-
cuting it."" If its terms are ambiguous, the principal will be held bound by that sense, in
which the agent reasonably understood and acted upon them.* Further, an authority is
generally construed in case of doubt according to the usual course of dealing in the bus-
iness to which it relates® partly because this may be presumed to have been really
intended, and partly because third persons may reasonably attribute to an agent such
authority as agents in the like business usually have.

The following are illustrations from the English authoritics of the rule stated in the
- first paragraph of the section. An agent employed to get a bill discounted has authority
to warrant it a good bill, but not to indorse it in the principal’s name.® If employed to
find a purchaser of property, he has authority to describe the pmpcny. and state any cir-
cumstances which may affect its value, to a proposed purchaser.”’ Authority to sell a
horse implies authority to warrant its soundness if the principal is a horsedealer®® or

32 Dhanput Rae v. Allahabad Bank (1926) 2
Luck. 253, 98 1.C. 783; ('27) A.O. 44,

3 Australia & New Zealand Bank v. Ateliers
de Constructions (1967) A.C. 86.

M freland v. Livingstpne (1872) LR. 5 H.L.
395.

33 Eg., Pole v. Leask (1860) 28 Beav. 562;

Ireland v. Livingstone (1872) L.R. 5 H.L.
395.

36 Fenn v. Harrison (1791)3 T.R. 757, 4 T.R.
177.

37 Mullens v. Miller (1882) 22 Ch. D. 194,

38 Howard v. Sheward (1866) L.R. 2 C.P.
148.
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the sale is at a fair or public market,” but not if the principal is unaccustomed to deal-
ing in horses and the sale is a private one.*

Where an agent is authorised to receive payment of money on his principal’s behalf,
the payment, in order 1o bind the principal, must be in cash,” unless it can be shown
that, by a reasonable custom or usage of the particular business in which the agent is
employed, payment may be made in some other form; as, for instance, by cheque® or
bill of exchange.* :

Authority to do every lawful thing necessary for the purpose.—The authority
conferred by this section to do things necessary for a business may be excluded either
expressly or impliedly by the terms of the agency. Thus where A appointed B manager
of silk factory, and executed to him a power of attorney specifying his powers and author-
ity but the document gave no authority to B to borrow, it was held that A was not liable
for money borrowed by B as manager and attorney of A.* Where an agent has been
directed to take possession of land on the expiry of a lease, he has no authority 1o accept
payment of rent.* Similarly, an agent of a corpdration cannot have any authority to do
any act as agent which is wltra vires of the powers of the corporation.*

Authority of counsel, attorney, and pleader—Though the relation between a
client and an attorney or pleader is that of principal and agent, it is not'so in the case of
counsel.” Nevertheless counsel, unless his authority to act for his client is revoked and
such revocation is notified to the opposite side, has, without need of further authority, full
power to compromise a case on behalf of his client.® But this authority does not extend
t0 a compromise of matters outside the scope of the particular case in which he is retained
‘or matters collateral to it,” nor to referring the case itself to arbitration on terms diffor-
ent from those which the client has authorised.™® According to the Calcutta High Court
the gencral authority of counsel (whether barrister or advocate) extends in India only lo
compromises in Court.” The whole subject has been reviewed by the Judicial Commit-
tee without mention of this distinction.? An attorney is entitled in the exercise of his
discretion to enter into a compromise, if he does so in a reasonable, skillful, and bona
fide manner, provided that his client has given him no express directions to the. con-

3 Brooks v. Hassall (1883) 49 LT, 559. 8 Bowen, L.J., 20 Q.B. Div. at p. 144; Jang
4 Brady v. Todd (1861) 9 CB.N.S. 502, Bahadur v. Shankar Rai, (1890) 13 AlL
% Pape v. Westacont  (1894), 1 QB. 272; 272; Nundo Lal v. Nistarini (1900) 27 Cal.

Blumberg v. Life Interests, etc., Corpora- 428,

tion (1898) 1 Ch. 27; Bharat Suryodaya 49 Johurmull - Bhutra v. Kedar Nath Bhutra

Mills Co. Ltd. v. Shree Ram Mills (*59) A, (1928) 55 Cal. 113, 14 IC. 387, ("27)

Bom. 309. . ALC. N4; Sheonandan v. Abdul Fafesh
%2 Bridges v, Garret (1870) L.R. 5 C.p. 451, (1935) 62 I.A. 196, 14 Pat. 545 37 Bom.
43 Williams v. Evans (1856) L.R. 1 Q.B. 352 L.R. 845, 156 IC. 694, ('35). A.P.C.

(auctioneer has no authority o take’ bill of 119. ‘

exchange in payment of deposit).” 30 Neale v. Gordon Lennox (1902) A.C, 465;
4 Ferguson v. Um Chand Boid (1905) 33 '~ Chuni Lal Mandal v. Hira Lal Mandal

Cal. 343. (1928) 32 C.W.N. 44, 106 I.C. 309, ('28)
45 Murugesa v. Province of Madras ('47) A.C. 378, R

AM. 74, 231 1.C. 76. 1 Askaran Choutmal v. ELR. Co. (1925) 52
“6 Sutlej Cotion Mills Ltd. v. Ranjir Singh Cal. 386, 88 I.C. 413, ("25) A.C. 696.

(’52) A. Punj. 263. 52 Sourendra Nath Mitra v. Tarubala Dasi
47 Per Lord Esher, M.R. in Mathews v. Mun- (1930) 57 L.A. 133, 57 Cal. 1311, 123 I.C.

ster (1887) 20 Q.B. Div. 141, 142. 545, ('30) A.P.C, 158.
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trary.” In one case on the subject, the Court found that the client had auﬁ\cmsed his
attorney to compromise, and that the compromise was reasonable and proper The
case of a pleader stands on a different footing, and he cannot enter into a compromise
on behalf of his client without his express authonty An authority to compromise
mx:ludcs authority to refer the dispute to arbitration.*

" Authority of factor.—A factor to whom goods are entrusted for sale has authority
to sell them in his own name on reasonable credit at such times and such prices as in his
discretion he thinks best, to receive payment of the price where he sells them in his own
name, and (o warrant the goods sold, if in the ordinary course of business it is usual to
warrant that particular kind of goods. But he has no implied authority to barter the goods
nor to delegate his authority, even if acting under a del credere commission.

Authority of broker.—A broker authorised to sell goods has implied authority to
sell on reasonable credit; to receive payment of the price if he does not disclose his prin-
cipal, and to act on the usages and regulations of the market in which he deals, except
so far as such usages or regulations are unlawful or unreasonable.”” A usage which, by
converting the broker into a principal, changes he intrinsic nature of the contract of
agency is regarded as unreasonable.”® He has no implied authority to cancel, or vary
contracts made by him; nor to receive payment of the price of goods sald on behalf of
a disclosed principal; nor, even when the principal is undisclosed, has he implied author-
ity to receive payment otherwise than in accordance with the terms of the contract of sale.
A broker has no implicd power to delegate his authority even if acting under a del credere
commission.

Authority of auctioneer.—An auctioncer has implied authority to sxgn a contract
on behalf of both buyer and seller, an authority which does not, however, extend to his
clerk.” The implied anthority of an auctioneer to sign on behalf of the buyer does not,
however, extend to a sale of unsold lots by private contract subsequently to the sale by
auction. An auctioneer has no implied authority to take a bill of exchange in payment of
the deposit, or of the price of goods sold, though it is provided by the conditions of sale
that the price shall be paid to him;cio but .he may take a cheque in payment of the
deposit according to the usual custom.*”" Authority to sell by auction does not imply any
authority to sell by private contract, in the event of the public sale provmg abortive,
though the auctioneer may be offered a price in excess of the reserve.”

Authority of shipmaster—The authorities indicating the extent of the implied
authority of master of British ships are very numerous. For present purposes it seems suf-
ficient to cite only some of the more important cases. Being appointed to conduct the
voyage on which the ship is engaged to a favourable termination, a shipowner has
implied authority to do all things necessary for the due and proper prosecution of the
voyage.” He may also borrow money on the credit of his principals, if the advance is
necessary for the prosecution of the voyage, communication with the principals is imprac-

33 Prestwich v. Poley (1865) 18 C.B.N.S. 802.

806. 38 Robinson v. Mollett (1874) LR. 7 H.L.
8 Jagannathdas v._ Ramdas (1870) 7 802.

B.H.C.O.LC. 79. 59 Bell v. Balls (897) 1 Ch. 663.
55 Jagapali v. Ekambara (1897) 21 Mad. 274. 8 Williams v. Evans (1866) L.R. 1 Q.B. 352.

36 Jiwibai v. Ramkumar (1947) Nag. 824, 229
1.C. 402, ('47) AN. 17.
57 Robinson v. Mollert (1874) LR. 7 H.L.

81 Farrer v. Lacy (1885) 31 Ch. Div. 42.
62 Marsh v. Felf (1862) 3 F. & F. 234,
62 Beldon v. Campbell (1851) 6 Ex. 886,
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ticable and they have no solvent agerit on the spot.

The master of a British ship has also implied authority to give bottomry bonds, hypo-
thecating ship, freight and cargo, for necessary supplies or repairs in order to prosecute
the voyage, when it is not possible to obtain them on personal credit, and communication
with the respective owners is impracticable.* The cargo alone may be hypothecated (by
a contract called respondentia) if necessary for the benefit of the cargo, or for the pro-
secution of the voyage, but the owners must in all cases be first communicated with if
possible.”

In the case of absolute or urgent necessity, as where in consequence of damage it
is impossible to continue the voyage, and the ship cannot be repaired except at such a cost
as no prudent owner would incur, the master has implied authority to sell the ship. Where
repairs are absolutely necessary in order to prosecute the voyage, and communicaiion
with the owners of the cargo is impracticable, the master has implied authority to sell a
portion of the cargo to enable him to continue the voyage. But his authority as agent of
the owners of the cargo is strictly one of necessity, and he is not justified in selling any
portion thereof until he has done everything in his power to carry it to its destination,

A shipmaster has implied authority to enter into contracts for the carriage of mer-
chandise according to the usual employment of the ship, and to enter into a charter-party
on behalf of the owners if he is in a foreign port, and there is a difficulty in commun-
icating with them, His authomy to sign bills of lading is limited to signing for goods actu-
ally received on board,”® and he has no authority to sign at a lower freight than the
owners contracted for, or making the freight payable to any other person than the owners.

189. An agent has authority, in an emergency, to do all such acts for

Agent’s author- the purpose of protecting his principal from loss as
:znc;,“ ST would be done by a person of ordinary prudence, in his

own case, under similar circumstances.
Hlustrations

(8) An agent for sale have goods repaired if it be necessary.

(b) A consigns provisions to B at Calcutta, with directions to send them immediately
to C at Cuttack. B may sell the provisions at Calcuna, if they will not bear the journey
to Cuttack without spoiling.

- Protecting Principal in an emergency.—section is very important. The prior rules
lay down duties and restrictions on powers or authority of an agent. In an emergency,
those rules may become inapplicable or to follow those rules may jeopardise the inierest
of the principal.

. The rule contained in this scction is known as the rule relating to **authority of neces-
sity’’ in English law.

This section may apply where in an emergency it is not possible to communicate
with the principal or as a result of steep rise or fall of the market rate if instructions to

84 Kleinwort v, Cassa Marittima Genon against the owners that the goods signed

(1877) 2 App. Cas. 156. for were put on board, but it is not conclu-
65 The Onward (1873) LR. 4 Ad. 38. sive against them; Smith v. Bedouin Steam
66 Cox v. Bruce (1886) 18 Q.B. Div, 147. The Navigation Co. (1896) A.C. 70.

master's signature is prima facie evidence
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sell or purchase were carried out the principal may be put to a loss.

This section, therefore, lays down a very sensible and sound rule of acting prudently
as it were a personal case of the agent himself.

Tllustration (b) seems to be suggested by Story’s opinion that, *‘if goods are perish-
able and perishing, the agent may deviate from his instructions as to the time or price at
which they are to be sold"*: S.A. sec. 193. Under this head comes the authority by which
the master of a ship may sell the goods of an absent owner in case of necessity when he
s unable to communicate with the owner and obtain his direction.”

Where a principal’s debtor is financially embarrassed, the agent to collect the prin-
cipal's outstandings' may collect from such debtor. what cash amount he: can and give
~ credit for the rest.” -

S s S

Sub-Agents

190. An Agent cannot lawfully employ another to perform acts
When  Agent Which he has expressly or impliedly undertaken to per-
cannot delegate. form personally, unless by the ordinary custom of trade
a sub-agent may, or, from the nature of the agency, a sub-agent must,
be employed.

Delegaius non protest delegare.—This section embodies a very imporiant princi-
ple viz. one who has a bare power or authority from another 1o do an act must execute
it himself and cannot delegate his authority to another. The reason that no such power
can be implied as an ordinary incident in the contract of agency is that confidence in the
particular person employed is at the root of the contract. Accordingly, auctioneers, fac-
tors, directors of companies, brokers, and other agents in whom confidence is reposed
have, generally speaking, no power to delegate their authority. ‘‘But the exigencies of bus-
iness do from time to time render necessary the carrying out of the instructions of a prin-
cipal by a person other than the agent originally instructed for the purpose, and where that
is the case, the reason of the thing requires that the rule should be relaxed.”” And “‘an
authority to the effect referred to may and should be implied where, from the conduct of
the parties to the original contract of agency, the usage of trade, or the nature of the par-
ticular business which is the subject of the agency, it may reasonably be presumed that
the parties to the contract of agency originally intended that such authority should exist,
or where, in the course of the employment, unforeseen cmergencies arise which impose
upon the agent the necessity of employing a substitute.””® Authority to delegate is
implied whenever the act 1o be done by the sub-agent is purely ministerial, and does not
involve the exercise of any discretion.” ' :

In some cases the custom of trade justifies the delegation of special branches of
work. Thus it has been found to be a usage of trade for architects and builders to have
the cuantities taken out from their designs by surveyors, who are more expert in that
work, for the purpose of enabling a proper estimate to be made; and the surveyor can sue

67 Australian Steam Navigation Co. v. Morse 310, 311.
(1872) LR. 4 P.C. 222 70 Ex parte Birmingham Banking Co. (1868)
¢ Gokal Chand v. Nand Ram (1939) A.C. LR. 3 Ch. 651; Allam & Co. Lid. v.
106 (113). Europa Poster Services Lid. (1968) 1

69 De Bussche v. Alt (1878) 8 Ch. Div. 286, W.L.R. 639.
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the architect’s employer for his charges.”

“'Sub-agent"’ 191. A “‘sub-agent’ is a person employed by, and
Selined, acting under the control of, the original agent in the bus-
iness of the agency.

Sub-agent.—The relation of the sub-agent to the original main agent is, as between
themselves, that of agent 1o principal. ““It may be generally siated that, where agents
employ sub-agents in the business of the agency, the latter are clothed with precisely the
same rights, and incur precisely the same obligations and are bound 1o the same duties,
in regard 10 their immediate employers, as if they were the sole and real principals™’; S.A.
sec. 386. In the three next following sections the Act has defined, in accordance with set-
tled law, the relations of the ultimate principal ‘to the sub-agent in different cases,

192. Where a sub-agent is properly appointed, the principal is, so far
Representation  as regards third persons, represented by the sub-agent,

of principal by . : 3 :
sub-agent properly ~aNd is bound by and responsible for acts, as if he were an

eppointed. agent originallv appointed by the principal.

_Agent's responsi- The agent is responsible to the principal for the acts
bility for sub-agent. of sub—agem.

Sub-agent's The sub-agent is responsible for his acts to the
RPN agent, but not o the principal, except in case of fraud or
wilful wrong, :

Principal, Agent, Sub-agent, third party.—The last para of the section is based on
the principle that there is no privity of contract between the principal and sub-agent. That
is the rcason why a sub-agent is responsible to the agent and not 1o the principal. A sub-
agent is not accountable o the principal;” he is liable 1o account to the agent. The prin-
cipal cannot proceed against the sub-agent except in case of fraud or wilful wrong.”

The second para emphasizes that the privity of contract exists between the agent and
principal and therefore the agent is responsible for the acts of the sub-agent to the prin-
cipal.

Despite this position inser se amongst the principal, agent and sub-agent, a third
party cannot be made to suffer and hence vis-a-vis a third party, the principal is bound
by the acts of the sub-agent provided the sub-agent is properly appointed. If the sub-agent
is not properly appointed, sec. next section, This principle is laid down in the first para
of the section. Where authority to appoint a sub-agent in the nature of a Substitute for the
first agent “‘exists’’ either by agreement or as implied in the nature of the business “*and
is duly exercised, privity of contract arises between the principal and the substitute, and
the latter becomes as responsible to the former for the duye discharge of the duties which
is emg’loymem casts upon him, as if he had been appointed agent by the principal him-
self.””™ This is the class of cages coniemplated in sec. 194. Otherwise the sub-agent

7 Moon v. Witney Union (1837) 3 Bing. N.C. land and Australian Land Co., v, Watson
814. (1881) 7 Q.B.D. 374; Nansukhdas v. Bire-
"2 Calico Prinlers’ Association Lid. v. Bar. lichand 19 Bom. L.R. 943,

clay's Bank (1931) 145 L.T. 51; New Zea. 73 De Bussche v. Alt (1878) 8 Ch. Div. 285, 311.
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looks to and is controlled by the agent who appointed him, and is not under any contract
with the principal. If money due to A is paid o P, who is Z's servant, Z having authority
from A lo collect it, P is accountable only to Z and A cannot recover the money direct
from :P.° -

A'sub-agent who does not know that his employer is an agent is entitied to the same
rights as any other contracting party dealing with an undisclosed principal (sec ss. 231,
232 below). ' :

Agent’s responsibility for sub-agent.—A commission agent for the sale of goods,
who properly employs a sub-agent for selling his principal’s goods, is liable to the prin-
cipal for the sub-agent’s fraudulent disposition of the goods within the course of his
employment. The last clause of this section, giving a principal in case of fraud or,wilful
wrong the right of recourse to the sub-agent, does not exclude the principal’s normal right
of recourse to his agent. In fact, the total effect of the section is Lo give an gption to the
principal where a fraud or wilful wrong is committed by the sub-agent.”

193. Where an agent, without having authority to do so, has

_ Agent's respon-  appointed a person to act as a sub-agent, the agent stands
ig’g::l‘y icgpoif:; towards such person in the relation of a principal to an
without authority.  agent, and is responsible for his acts both to the principal
and to third persons; the principal is not represented by or responsible for
the acts of the person so employed, nor is that person responsible to the
principal.

Unauthorized sub-agent—Preceding section dealt with the position when a sub-
agent is duly appointed. This section deals with a situation arising in case a sub-agent is
appointed without aunthority. In such an event, the principal is not bound by the acts of
the sub-agent nor is the latter liable to the principal. In such an event, the agent is the
principal of the sub-agent and the agent is responsible both to the principal and the third
party. The responsibility to the third party is an additional one which was not under the
preceding section.

As regards the ratification of unauthorised acts see sections 196-200 below.

194. Where an agent, holding an express or implied authority to
Relaion  be- name another person to act for the principal in the bus-
tween principal and 3
person duly sp- NCSS of the agency has named another person accor

poinied by agent 1o dingly, such person is not a sub-agent, but an agent of
ey, % ® the principal for such part of the business of the agency

as is entrusted to him.
Tllustrations

(a) A directs B, his solicitor, to sell his estate by auction, and to employ an auctioneer
for the purpose. B names C, auctioneer, to conduct the sale. C is not 2 sub-agent, but is
A’s agent for the conduct of the sale.

(b) A authorises B, a merchant in Calcutta, to recover the moneys due to A from C

 Stephens v. Badcock (1832) 3 B. & Ad. of New York ('52) A Pun. 172,
354; Swnman Singh v. National City Bank L ;
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& Co. B instructs, D, a solicitor, to take legal proceedings against C & Co. for the recov-
ery of the money. D is not sub-agent but is solicitor for A,

Substitute Agent.—In such cases as are put in the illustrations, B, as between A and
the auctioneer or solicitor, is treated as merely the messenger of A's direct authority. This
section apparently means to draw a clearly marked line between an ordinary sub-agent
and a person who is put in relation with the principal, a “‘substitute’” as he is called in
the passage already quoted above.”

The following section and this section, read together, show that they do not apply
to the case of an agent being instructed to hand over all or part of the business to a certain
named person and no other; in such case he is not answerable for the capacity or conduct
of that person; his duty is done when he has established relation between the substituted
agent and the principal, and the secs. 191, 192 have no place.”® In the Calcutta Case N
purchased from firm C at Calcutta some corrugated iron sheets. N instructed the firm to
send the goods to his place at Khulana and collect the price through a local Bank at Khu-
lana. The firm C thereupon sent goods to Khulana and dispatched the Railway Receipt,
their bills and demand draft with a covering letter to National Bank of India, their bankers
at Calcutta, instructing them to collect the Bill through the Bank at Khulana, i.e. Khulana
Union Bank Ltd. The Bank at Khulana contrary to instructions made over goods to N and
N delayed paying the amount. C brought a suit to recover the sum from N and National
Bank of India. It was held that Khulana Union Bank Ltd, was the agent of C firm for the
purpose of collecting the bills at Khulana and National Bank was merely the conduit pipe
through which C firm of Calcutta communicated their instructions to Union Bank at Khu-
lana and Union Bank at Khulana was not the sub-agent of National Bank, but the agent
of the principal. Accordingly defendant Bank (National Bank of India) created privity of
contract between plaintiff C firm and Union Bank at Khulana which became the agent
of the plaintiff firm C, known as substituted agent and not as the sub-agent of defendant
Bank. Hence the defendant Bank was not liable 1o the plaintiffs. According to Punjab

High Court’® to bring about privity of contract the naming of the substituted agent
should be to the principal himseif.

195. In selecting such agent for his principal, an agent is bound to

Agent’s duty in exercise the same amount of discretion as a man of ordi-
. i pary prudence would exercise in his own case; and if he

does this he is not responsible to the principal for the
acts or negligence of the agent so selected.

Hilustrations .

(a) A instructs B, a merchant, 1o buy a ship for him. B employs a ship surveyor of
good reputation to choose a ship for A. The surveyor makes the choice negligently and

the ship turns out to be unseaworthy, and is lost. B is not, but the surveyor is, responsible
o A

75 De Bussche v. Alt (1878) 8 Ch. Div. 310, v. Firm Rur Chand ('58) A. Punj, 159; Nen-
311. sukhdas Shivnarain v. Birdichand ALR.

76 T. C. Chowdhury & Bros. v. Girindra 1917 Bom. 19; Mercantile Bank of India
Mohan Neogi (1929) 56 Cal. 686, 121 1.C. Lid. v. C_hctumai AILR. 1930 Sind 247.

636, ('30) A.C. 10; Central Bank of India
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(b) A consigns goods to B, a merchant, for sale. B, in due course, employs an auc-
tioneer in good credit to sell the goods of A, and allows the auctioneer to receive the pro-
ceeds of the sale. The auctioneer afterwards becomes insolvent without having accounted

for the proceeds. B is not responsible to A for the proceeds.

Discretion.—In properly electing a sub-agent, prudent man’s discretion is to be

exercised.

Ratification

196. Where acts are done by one person on behalf of another, but

Right of person
as to acts done for
him without his
authority. Effect of
ratification.

by his authority.

without his knowledge or authority, he may elect to
ratify or to disown such acts. If he ratifies them, the
same effects will follow as if they had been performed

Condition of Ratification.—These conditions are as under:—
(1) The act must have been done on behalf of another;
(2) The act must have been done without knowledge or authority of the person on

whose behalf the act is done;

If the said conditions are satisfied such other person has two options either:10 raufy

or to disown.

If the act is not done on behalf of another or the person has purported to act on his

own behalf, the first condition is not satisfied.” e
another, the latter must be legally in existence at the time the act is done.”

In order to do the act on behalf of
Acts done

prior to incorporation of a company cannot be said to have been done on behalf of the

company which did not then exist.”
tent to ratify.”

A person in order to ratify the act must be cmnpe—

The principal on ratification of the act is bound by it whether it bc: for his detriment

' ,“:oi' his advantage, and whether it be founded on a tort or a conu-act
void ab. initio and hence a nullity is not capable of rauﬁcauon

' But an act which
An act which is

already unauthorised at the time it is done cannot be ratified.* An act done in excess of

authority is capable of being ratified.”

: Essence of ratification.—The éssence of ratification is that there must be an inten-
tion to ratify. The ratifier must know that he is ratifying an act done on his behalf. If an
actis illegal and the ratifier does not know of the illegality there is-no intention to ratify

" Raja Rai Bhagwat Dayal v, Debi Dayal, 10
Bom. L.R. 230 (P.C.y: 35 1LA. 48: 12
C.WN. 393

"8 Kelner v. Baxer (1886).LR. 2 C.P. 174
(185).

7 In re Empress Eng:mrmg Co (1880) 16
Ch. D. 125; Ganesh Flour Mills Co. v.
Puran Mal (1905) Punj. Rec. No. 2.

8 Raja Rai Bhagwat Dayal v. Debi Dayal
supra. Irvine v. Union Bank of Australia,
(1877) 3 Cal. 280 (285): 4 1. A. 86: 2 A.C.
366; Tukaram Ramji v. Madhorao Manaji

(1948) A. Nag. 293; Hari Mohan v. Sew
Narayan (1949) A, Ass. 57.

81 Wilson v. Tumunan and Fretson, (1843)
6 M. & Gr. 236 (243): 64 R.R. 770
(776).

82 Mauji Ram v. Tara Singh (1881) 3 AlL
852.

83 Raghavachari v. Fakkir Mahomed (1916)
30 M.L.J. 497 (501); Keighley Maxted &
Co. v. Durant (1901) A.C. 240.

8 Secretary of State v. Kamachee Boyce, 7
MIA. 476.
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for lack of knowledge of illegality® (see sec. 198).

Ratification may be express or may be effected impliedly by conduct®® (see sec.
197). :
' Legal effect of Ratification.—Ratification must be by the person for whom the
agent professes to act. **That an act done for another by a person not assuming 1o act for
himself, but for such other person, though without any precedent authority whatever,
becomes the act of the principal, if subssquently ratified by him, is the known and well-
established rule of law. In that case the principal is bound by the act, whether it be for
his detriment or his advantage, and whether it be founded on a tort or a contract, to the
same exient as by, and with all the consequences which follow authority.” Ratifica-
uon of a part of a transaction may operate as a ratification of the whole transaction™

(see sec. 199), 4 '
”A ratification is in law equivalent 1o as if the act was done with previous author-
ity.

Time to ratify.—And where a time is limited for doing an act, and 4 does it on
behalf of B, but without his authority, within that ume, B can ratify it only before the time -
has expired.” The reason for this is not to prejudice a third party (see sec. 200). This
section is subject to the succeeding provisions.

““‘Acts done without knowledge or anthority,”—An act done by an agent in
excess of his authority may also be ratified.”’ But the ratificaiion of an act done without
authority does not confer authority to do similar acts in future.? :

Retrospective effect.—Ratification, if effective at all, relates back to the date of the
act ratified. If an action is brought in a man’s name without his knowledge, he may adopt
the proceedings and make them good at any time.” The rule goes so far that if A makes
an offer to B which Z accepis in B's name without authorily, and B afterwards ratifies
the acceptance, an attempted revocation of the offer by A in the time between Z's accep-
tance and B’s ratification is inoperative >

A owes money to B, and Z pays B on behalf of A but without authority from A. If
B knowing that Z has no authority accepts payment, he is estopped from pleading Z’s
want of authority and claiming payment again from A. If B on discovering Z’s want of
authority returns the money to Z, there is nothing that A can ratify and A cannot rely on
the payment as a discharge of his debt to 8. ;

What act cannot be ratified.— transaction which is void ab initio cannot be rat-
ified.* This is illustrated in England by 2 line of cases in company law marking the dis-

85 Premila Debi v. People’s Bank - (1938)
APC. 284: (1939) Lah. I 178 I.C. 659;
UP. Government v. Church Missionary
Trust Association Lid. (1948) 22 Luck 93:
229 1.C. 421: (1948) A. Oudh. 54.

8 Bhavani Shankar v. Gordhandas, 46 Bom.
L.R. 228: 70 L.A. 50: (1943) A.P. C. 66,

87 Wilson v. Tumman (1843) 6 Man. & Gr.
236, 243; 64 R.R. 770, 776, per Cur.

% Commercial Banking Co. of Sydney v.

- Mann. (1961) AC. 1.

8 Bhavani Shankar v. Gordhanlal, supra.

0 Dibbins v. Dibbins (1896) Z Ch. 348.

9! Secretary of State V. Kamachee Boyce
(1859) 7 MLA. 476.

92 Jrvine v. Union Bank of Australia (1877 3

* Cal. 280, 287; LR. 4 LA. 86; 2 App. Ca.
366, 375; Prant v. E. D. Sasoon (1938)

* Bom. 421 (P.C.).

% Danish Mercantile Bank v. Beaumont
(1951) Ch. 680.

%4 Bolton Partnérs v. Lambert (1889) 41 Ch.
Div. 295. Y

95 Walter v. James (1871) L.R. 6 Ex. 124.

% Mauji Ram v. Tara Singh (1881) 3 All, 852.
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tinction between irregularities capable of being made good if the act is ratified by a gen-
eral meeting, or the whole body of shareholders, and acts not wiu_'u'n the company's _object
as defined by its original constitution, and therefore incapable of being made binding on
the company by any ordinary means known to the law. (See section 200).

Agents of Government.—Acts done by public servants in the name of the Govern-
ment may be ratified by subsequent approval in much the same way as private transac-
tions [see Secretary of State v. Kamachee Boyee” and Collector .of Masulipatam v.
Cavaly Venca!a”]. ‘

Ratification 197. Ratification may be expressed or may be
g;agn;?ed“p‘““d implied in the conduct of the person on whose behalf the
acts are done,

llustrations

(a) A, without authority, buys goods for B. Afterwards B sells them to C on his own
account; B's conduct implies a ratification of the purchase made for him by A.

(b) A, without B’s authority, lends B’s money to C. Afterwards B accepts interest
on the money from C. B's conduct implies a ratification of dic loan.

Express ratific~+eu.——ARN €xpress ratfication cannot become complete until it is
communi-wcd; Lill then it is liable to revocation.”

Implied ratification by conduct.—Assent o an act done on one’s behalf, like con-
Sent to an agreement may be conveyed otherwise than in words; and laking the benefit
of the transaction is the strongest, as it is the most usual cvidence of tacit adoption.
Accepting the results of the agent’s proceeding, whether obviously beneficial to the prin-
cipal or not, will have the same effect, e.g. receipt of money with the knowledge of the
unauthorised contract’ or disposal of goods received under unauthorised contract? By
silence or acquiescence on the part of a landlord in respect of unasked for improvements
made by a tenant of the leasehold premises, ratification was implied.” The conduct must
be such as to show an intention to adopt or recognise such act or transaction.’

. Knowledge req- 198. No valid ratification can be made by a person
pene forvahd rat- o hose knowledge of the facts of the case is materially

defective.

Knowledge of facts to precede ratification.—The Judicial Committee have laid
down in general terms that ‘‘acquiescence and ratification must be founded on a full
knowledge of the facts, and further it must be in relation to a transaction which may be
valid in itself and not illegal, and w which effect may be given as against the party by
his acquiescence in and adoption of the transaction.’’* Again, the Teurt of Appet

97 (1859) 7 N?_I.A. 476. 3 Prince v. Clark (1823) 1 B. & C. 186; The

9 (1860) 8 M.I.A. 529, 554. Australia (1859) 13 Moore P.C. 132, Bank

% Rajagopalacharyulu v. The Secretary of Meli Iran v. Barclay's Bank (1951) 2
State for India (1915) 38 Mad. 997, 1008, T.LR. 1057; Parker and Cooper Lid. v.

! Hunter v. Parker (1840) 7 M. & W. 322, Reading (1926) Ch. 975,

2 Allard v. Bourne (1863) 15 C.B. (N.S.) % Lyell v, Kennedy, (1899) 14 App. Cas. 437.
468; Smith v. Hull Glass Co. (1852) 11 3 La Banque Jacques-Cartier v. La Banque

C.B. 897. D'Epargne, etc. (1887) 13 App. Ca. 111;
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England has said: ““To constitute a binding adoption of acts a priori unauthorised these
conditions must exist: (1) the acts must have been done for and in the name of the sup-
posed principal, and (2) there must be full knowledge of what those acts were, or such
an unqualified adoption that he inference may properly be drawn that the princigal
intended 1o take upon himself the responsibility for such acts, whatever they were.””® A
entrusted moneys to B for investment which B without the knowledge of A used in his
own business, The privy Council held that whether the facts supported the plea of nova-
tion or not, the doctrine of ratification cauld not be applied so as to turn the fund held
in a fiduciary capacity into a deposit on ordinary banking terms.’

Effect of ratify- 199. A person ratifying any unauthorised act done

in ised 58 : :
acffor:‘"iﬁ;”;"afof on his ‘behalf ratifies the whole of the transaction of

a transaction. which such act formed a part.

Effect of ratification of a part.—It is obvious that a man cannot at his own choice
ratify part of a transaction and repudiate the rest.® A principal cannot ratify the favour-
qble parts of a ransaction and disaffirm the rest as that would enable him to make a par-
tial or a heterogenous contract which the third party did not intend to make.

200. An act done by one person on DELalf of another without such

Raiification of other person’s authority, which, if done win. «uihor;

unauthorised  act e . hority ’
carifiot igfaré third would have the effect of subjectirig a third person to

person. damages, or of terminating any right or interest of a third
person, cannot, by ratification, be made to have such effect,
Tustrations

(a) A, not being authorised thereto by 8, demands, on behalf of B, that the delivery
of a chattel, be ratified by B, so as to make C liable for damages for his refusal to deliver,

{b) A holds a lease from B, terminable on three months’ notice. C an unauthorised
person, gives notice of termination to A. The notice cannot be ratified by B, so as to be
binding on A.

Revocation not to prejudice a third party.—This is the converse of the principle
that a voidable transaction cannot be rescinded 1o the prejudice of third person’s right
acquired under it in good faith. Righis of property cannot be changed retrospectively by
ratification of an act inoperative at the time. The rule is also stated in the form that rati-
fication, to make an act rightful which otherwise would be wrongful, must be at a time
when the principal could still have lawfully done it himself."’ The ratification of a con-
tract does not give the principal a right to sue for a breach committed before the ratifi-
cation." A holds a lease from two joint receivers, B and C; B, without C’s authority,

Premila Debi v. People’s Bank (1939) Lah. 753. G
1, 178 1.C. 659, (*38) A.P.C. 284. % Bristow v. Whitmore (1861) 9 H.L. Cas,
6 Marsh v. Joseph (1897) 1 Ch. 213, 246; 391; Fitmawrice v. Bayley (1860) 9 H.L.
Tukaram v. Madhorao (1947) Nag. 710, Cas. 78 (112); Commercial Banking Co. of
('48) A.N. 293, Sydney v. Mann, (1961) A.C.1.
7 Murugappa v. Official Assignee of Madras 10 Bird v. Brown (1850) 4 Ex. 786, 80 R R.
(1937) 64 L.A. 343, 40 Bom. LR. 1, 170 T75. )
IC. 329, ("37) A.P.C. 296. 11 Kidderminster v. Hardwick (1873) L.R. 9.

8 See Keay v. Fenwick (1876) 1 C.P.D. 745, Ex. 13.
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gives notice to A. The notice cannot be ratified by C 50 as to be binding on A."
Revocation of and renunciation Authority

201. An agency is terminated by the principal revoking his authority;
Temmination of or by the agent renouncing the business of the agency; or
agency. by the business of the agency being completed; or by
either the principal or agent dying or becoming of unsound mind; or by the
principal being adjudicated an insolvent under the provisions of any Act
for the time being in force for the relief of insolvent debtors.

Termination of Agency.—We have to read this section with the following ones to
sec. 210 inclusive, which modify its effect in various ways.

Termination of agency.—This section has provided diverse modes of termination
of agency as follows:-

(i) by the principal revoking the authority (by a notice of revocation );

(i1) by the agent renouncing the business of agency (by notice of renunciation);
(iii) by the completion of the business of agency (e.g. completion of the transac-
tion; expiration of the period for which agency may have been given);

(iv) by death, insolvency or insanity of either the principal or agent; dissolution of

an incorporated company.
Besides the above modes, it may be terminated in the following cases:—
(a) by destruction of the subject matter of agency (sce sec. 56)
(b) by the happening of an event which renders agency or its objects unlawful (see
sec. 56); and S
(c) by frustration of the agency or its objects such as disability, misadventure,
literal iripossibility.

Revocation by principal.—For condition for exercise of this mode see sections 202
to 204. For the method of exercising this right see sections 206 to 208. Sections 208
involves notice to third persons also.

Renunciation by agent.—For the method of exercising this right see sections 206
and 207.

Completion of business of agency.—The Allahabad and Calcutta High Courts hold
that where an agent for the sale of goods receives the price, the agency does not terminate
on the sale of the goods, but continues until payment of the price to the principal S. 218
provides that “‘an agent is bound to pay to his principal all sums received on his account.
Clearly then the business does not terminate on receipts of the money by the agent, inas-
much as there is a subsequent obligation to account for the sums and to pay them’’." In
a Madras case, Wallis, C.J. , expressed the opinion that the agency terminates when the
sale is tompleted, and that it does not continue until payment of the price.”* The author-
ity of an agent for sale to contract on the principal’s behalf ceases as soon as the sale is

completed. He has no power to alter the terms of the contract without fresh authority from
the prim:i;:ual.15 \

12 Cassim Ahmed v. Eusuf Haji Ajam (1916) (1899) 26 Cal. 715, 724, 725.
23 Cal. LJ. 453 14 Venkatachalam v. Narayanan (1916) 39
13 Babu Ram v. Ram Dayal (1890) 12 AlL Mad. 376, 378-379.
* 541, followed in Fink v. Buldeo Dass 15 Blackburn v. Scholes (1810) 2 Camp. 343.

Ca-19
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The authority of an agent to collect bills and to remit the amount, when realised, by
drafts, terminates as soon as the drafts are despatched.'®

Death of principal.—A power of attorney to an agent to present a document for reg-
istration is revoked by the death of the principal. It was accordingly held by the Judicial
Commitiee that where the principal died before the presentation, and the Registrar, know-
ing of the principal’s death, accepied and registered the document, the registration was
invalid,"” See notes to sec. 209 below. .

Where the agency is for a fixed term.—‘‘Where an agent has been appointed for
a fixed term, the expiration of the term puts an end to the agency, whether the purpose
of the agency has been accomplishéd or not; consequently where an agency for sale has
expired by express limitation, a subsequent execution thereof is invalid, unless the term
has been extended.”"®

202. Where the agent has himself an interest in the property which

Termination of forms the subject-matter of the agency, the agency

agency where : :
agent has an inter- CaNNOL, in the absence of an express contract, be termi-

est in subject- nated to the prejudice of such interest.
matter,
[lustrations

(a) A gives authority 10 B 1o sell A’s land, and 1o pay himself, out of the proceeds,
the debts due to him from A. A cannot revoke this authority, nor can it be ierminated by
his insanity or death.

(b) A consigns 1,000 bales of cotton 1o B, who has made advances 1o him on such
cotton, and desires B 10 sell the cotton, and to repay himself, out of the price, the amount
of his own advances. 4 cannot revoke this authority, nor is it terminated by his insanity
or death. , 5

If authority coupled with interest.—In these cases the current phrase is that the
agent’s authority is ‘‘coupled with an interest’’. The principle is thus stated: “that where
an agreement is entered into on a sufficient consideration, whereby an authority is given
for the purpose of securing some benefit to the donee of the authority, such an authority
is irrevocable.”’" in fact, the circumstances must be such that revocation of the author-
ity would be a breach of faith against the agent. Illustration (b) is a variation of the facts
of an English case® where, however, the authority was held to be Tevocable as it was
not given as security for the advances. In the English case the advances were made after
the authority had been given, and so the agent’s interest arose afterwards and was inci-
dental. In the illustration the advances are made first and then the authority is given for
the purpose of being a security.

The expression “‘has an interest in the property’” would include cases where author-
ity is given, by deed or otherwise, giving an inierest in the property such as a security
or a lien or a special right in respect of advances upon the subject-matter of agency. This

16 Alliance Bank of Simla, Lid. v. Amritsar 19 Smart v, Sandars (1848) 5 C.B. at p. 917;
Bank (1915) Punj. Rec. no. 79, p. 322. - Carmichael’s case (1896) 2 Ch. 643, 648;

17 Mujid-un-Nissa v. Abdur Rahim (1900) 23 Chathu Kutti v. Kundan (1931) 61 M.L.J.
All. 233, L.R. 28 1.A. 15. 852, 136 1.C. 776, (’32) AM. 70.

18 Per Mookerjee, J, in Lalljee v. Dadabhai 20 Smart v. Sandars (1848) 5 C.B. 895, 918.
(1916) 23 Cal. L.J. 190, 202. And see Frith v. Frith (1906) A.C. 254.
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may include continuation of the subsistence of such security or interest thereon.
ght 0 earn commission is not such as interest.® Irrevacable power of attorney
r of a purchaser for valuable consideration ‘would be such an interest.

> interest which an agent has in effecting a sale and the prospect of remuneration
therefrom do not constitute such an interest as would prevent the termination of
cy.* Upon the same principle, where an agent is appointed to collect rents, and
y is agreed to be paid out of those rents, it does nat give 'the agen't an interest
ibject-matier of the agency within the meaning of this section.”” But where an
authorised to recover a sum of money due by a third party to the principal and
imself, out of the amount so recovered, the debts due 10 him from the principal,
L has an interest in the subject-matter of the agency, and the“authority cannot be

tors for sale of joods.eTHe question has often arisen as to whether a factor
made advances as against goods consigned to him for sale has such an interest
0ds consigned as to prevent the termination of his authority to sell. The result
ses appears to be that the authority of a factor 1o sell is in its nature revmable.
mere fact that advances have been made by him, whether at the time of his
ent as such or subsequently, cannot have the effect of altering the revocable
the authority 1o sell, unless there is an agreement express or implied between
$ that the authority shall not be revoked Where the facior is expressly author-
pay himself the advances out of the sale proceeds, as in iilustration (b), he has
5t in the goods consigned to him for sale, and the authority to sell cannot be
In such a case “‘an inicrest in the property”” is expressly created. But the *‘inter-
| not be so created, and it is enough to prevent the termination of the agency that
est™ could be inferred from the language of the document and from the course
s between the parties. Thus where a factor who had made advances as against
1signed to him for sale was authorised 1o sell them *‘at the best price obtain-
d in the event of a shortfall to draw on the consignor, it was held that this -

=nt gax;g, an interest to the factor in the 80oods, and that the authority to sell could
soked. ; al i

- The principal may, save as is otherwise provided by the last -

principal - preceding section, revoke the authority given to his
ke the’

hority..+ &8€Nt at any time before the authority has been exercised
SO as to'bind the principal. ; :

t amounts ““to exercise of authority.””—An agent authorised to- purchase

behalf of his principal cannot be said to have exercised the authority so given

) as 10 bind the principal®® if he merely appropriates to the principal a contract
entered into by himself with a third party. Such an appropriation does not

nd v. Chotooram (1900) 24 Bom. (1901) 24 Mad. 130, and Jagabhai v. Rus-
chand v. Seth Hazarimal (’32) tamji (1885) 9 Bom. 311. :

% Jafferbhoy v. Charlasworth (1893) 17
rya V. Ramchandra (1881) 5 Bom. 520, 542. R
. . % Kondayya v. Narasimhulu (1893) 20 Mad.
. Matchett (1870) 7 BHC. AC. 97. =

also Subramania v, Narayanan
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create a contractual relation with the third party,.and the principal, therefore, may revoke
the authority.” In that case, before the revocation was received, contractual relationship
involving an obligation to a third party was not entered into.

Authority given to an auctioneer to sell goods by auction may be revoked at any
time before the goods are knocked down to a purchaser,” and authority given 10 a
policy broker to effect a policy at any time before the policy is executed so as to be
legally binding. Authority to pay money in respect of an unlawful transaction may be
revoked at any time before it has actually been paid, even if it has been credited in
account,” )

204. The principal cannot revoke the authority given to his agent after

Revocation the authority has been partly exercised, so far as regards

where authority - : :
has been panly SUCh acts and obligations as arise from acts already done

exercised. in the agency.
[llustrations

(a) A authorises B to buy 1,000 bales of cotton on account of A and to pay for it
out of A’s money remaining in 5’s hands, B buys 1,000 bales of cotton in his own name,
$0 as to make himself personally liable for the price. A cannot révoke B’s authority so
far as regards payment for the cotion, i

(b). A authorises B 10 buy 1,000 bales of coton on account of A, and 1o pay for it
out of A’s money remaining in B’s hands, B buys 1,000 bales of cotton in A’s name, and
S0 as not to render himself personally Jiable for the price. A can revoke B’s authority to
pay for the cotton. :

Authority partly exercised.—The rule here laid down is connected with the prin-
cipal’s duty indemnify the agent (s. 222 below). “*If a principal employs an agent (o
do something which by law involves the agent in a legal Tability”—or even in a cusio-
mary liability by reason of usage in that class of transactions known to both agent and
principal—*‘the principal cannot draw back and leave the agent o bear the liability at his
own expense.”” If a principal revokes his agent’s authority 0 carry on an enterprise,
and the agent nevertheless carries it on and contrary 1o expectations makes a profit, the
principal cannol then ignore his own revocation and claim the profit.*

205. Where there is an express on implied contract that the agency
Compensation  should be continued for any period of time, the principal
for revocation by . AR
prineipalsor reii myst_make compensation to the agent, or thc_ agent to the
ciation by agent.  principal, as the case may be, for any previous revoca-
tion or renunciation of the agency without sufficient cause.
Compensation for revocation.—By this section ‘‘the principal is bound 1o make
compensation 10 the agent whenever there is an express or implicd contract that the

26 Lakmichand v. Chotooram (1900) 24 Bom. # Read v. Anderson (1884) 13 Q.B. Div. 779,
403, 783.

T In re Hare & O'More's Coniract (1901) 1 * Harihar Prasad Singh v. Kesho Prasad
Ch. 93, Warlow v. Harrison (1859) 1 E. & Singh, (1925) 93 I.C. 454, 605, ("25) A.P.
E. 309. 68.

% Taylor v. Bowers (1876) 1 QB.D. 291.
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agency shall be continued for any period of time. This would grobably always be the case
when a valuable consideration had been given by the agent.

In the absence of an express or implied contract, the mere undertaking of the agency
is not a sufficient ground for compensation. A employed B as his sole agent for the sale
of A’s coal for seven years. B was not entitled to compensation when A closed his colliery
and ceased to supply coal before the end of the term of seven years, The House of Lords
held that in the absence of a special term in the contract that A should continue to supply
coal during the term there was no implied obligation on A to carry on business for the
benefit of the agent.”

There is a class of cases of which an agent for sale, having proceeded far enough
in the transaction to be entitled to commission on its completion, has been deprived of
his commission by the principal putting an end to the whole matter. But these cases do
not depend on the rule here laid down, or on any rule peculiar to the law of agency. They
are examples of the rule that one party to a contract must not prevent another from per-
forming his part (ss. 53, 67 above), or ‘‘each party is entitled to the full benefit of his
contract without hindrance from the other.”’* See further the commentary on sec. 219
below.

Sufficient Cause.—Where a principal refuses to pay the agent his remuneration
without sufficient cause, or uses inexcusable language, or uses physical violence, an
agent could be said to have a sufficient cause to terminate the agency.

206. Reasonable notice must be given of such revocation or renuncia-

Notice of revo- tion; otherwise the damage thereby resulting to the‘prin—
cation or renuncia-
tioh. cipal or the agent, as the case may be, must be made

good to the one by the other.

Notice before revocation.— An authority given by two or more principals jointly
may be determined by notice of revocation or renunciation being given by or to any one
of the principals. This section provides for giving notice before revoking the authority.
If authority revoked without notice, damage, if any, to agent will have to be made good.

Revocation and 207. Revocation and renunciation may be ex-
renunciation may . . . B ]
be expressed or pressed or may t?e implied in the conduct of the principal
implied. or agent respectively.
lllustration

A empowers B to let A's house. Afterwards A lets it himself. This is an implied revo-
cation of B's authority.

Form of revocation/renunciation.—There is no special form. It-may be express or
specific or implied by conduct. See sec. 201. According to Madras High Court™ no -
notice is required to be given when agency is not for a fixed duration. So where there
is no express or implied contract that the agency should be continued for any specific
period, the principal is entided to terminate agency without any obligation to give a rea-

31 Per Cur. in Vishnucharya v. Ramchandra 33 Prickett v. Budger (1856) 1 C.BN.S. 296.
(1881) 5 Bom. 253, 256. 3 Bright Bros (P) Lid v. J. K. Sayani AIR.
32 Rhodes v. Forwood (1876) 1 App. Ca. 256, 1976 Mad. 55
per Lord Penzance at p. 272,
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sonable notice. The court emphasized that the expression ‘‘such revocation or renuncia-
tion’” occuring in S. 206 necessarily makes that Section applicable to the cases governed
by S. 205 only and not to every revocation or renunciation dealt with by the Act.

When  termina- 208. The termination of the authority of an agent

it f t 3
authority yakes 40€S NO, so far as regards the agent, take effect before it

efféact as 5?5 sgent, becomes known to him, or, so far as regards third per-
cons. 0 TMIE P sons, before it becomes known to them.

Hlustrations

(a) A directs B to sell goods for him, and agrees to give B 5 per cent commission
on the price feiched by the goods. A afterwards, by letter, revokes B's authority. B, after
the letter is sent, but before he receives it, sells the goods for 100 rupees. The sale is bmd-
ing on A, and B is entitled to five rupees as his commission,

(b) A, at Madras, by letter, directs B to sell for him some cotton lying in a ware-
house in Bombay, and afterwards, by letter, revokes his authority to sell, and directs B
to send the cotton to Madras. B, after receiving the second letter, enters into a contract
with C, who knows of the first letter, but not of the second, for the sale to him of the
cotton. C pays B the money, with which B absconds. C’s payment is good as against A.

(c) A directs B, his agent, to pay certain money to C. A dies, and D takes out probate

- to his will. B, after A's death, but before hearing of it, pays the money to C. The payment
is good as against D, the executor,

Time from which revocation operates.—Revocation by the act of the principal
takes effect as to the agent from the time when the revocation is made known to him;
and as to third persons when it is made known to them, and not before. [S.A. 5. 470.] It
stands to reason that termination should operate when it is known to the agent or the third
person, as the case may be. The reason is that for want of notice, he should not be prej-
udiced.

Except ag to illustration (c), which removes an anomaly, this section is in accor-
dance with the Common Law. When A trades as B’s agent with B’s authority (even
though the business be carried on in A’ name, if the agency is known in fact), all parties
with whom A makes contracts in that business have a right to hold B liable to them until
B gives notice to the world that A’s authority is revoked; and it makes no difference if
an a particular case the agent intended to keep the contract on his own account.*®

209. When an agency is terminated by the principal dying or becom-
Agent's dury ing of unsound mind, the agent is bound to take, on
ggenf;'“{,‘;”‘;:‘in;_f behalf of the representatives gf his late principgl, all rea-
pal's death or sonable steps for the protection and preservation of the

msRmity interests entrusted to him.

Agent to protect the interest of the legal representatives of the principal—An
agency is terminated under sec. 201 by the death of the principal. If the agent thereafter
continues in service of the principal’s heirs, a new agency is created. There is nothing in
this section to indicate that the agency continues on the old terms.” See notes to sec.

35 Trueman v, Loder (1840) 11 A. & E, 589, 43 Cal. 248, 254-255.
3¢ Madhusudan v. Rakhal Chandra (1916)
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208 above. This section provides that after the death of the principal, although agency is
determined, the agent must take reasonable steps to protect the interests of the legal rep-
resentatives. _

210. The termination of the authority of an agent causes the termina-

Temunation of tion (subject to the rules herein contained regarding the

fl‘:’f'ag"n” o ermination of an agent’s authority) of the authority of
all sub-agents appointed by him.

Automatic termination of sub-agent’s authority.
Agent’s Duty to Principal

"‘"ﬁl An agent is bound to conduct the business of his principal

Agent's duty in according to the directions given by the principal, or, in
;il“‘:"g;‘s“fmf“m" the absence of any such directions, according to the

- custom which prevails in doing business of the same
kind at the place where the agent conducts such business. When the agent
acts otherwise, if any loss be sustained, he must make it good to his prin-
cipal, and, if any profit accrues, he must account for it.

Hlustrations

(a) A, an agent engaged in carrying on for B a business, in which it is the custom
to invest from time Lo time, at interest, the moneys which may be in hand, omits to make
such investments. A must make good to B the interest usually obtained by such mvest-
ment.

(b) B, a broker, in whosc business it is not the custom to sell on credit, sells goods
of A on credit to C, whose credit at the time was very high. C, before payment, becomes
involvent. B must make good the loss A.

Additional Illustrations

(i) An agent, instructed to warehouse goods at a particular place, warehouses a por-
tion of them at another place, where they are destroyed, without negligence, He is' liable
to"the principal for the value of the goods destroyed. [L:Hey v. Doubleday (1881) 7
Q.B.D. 510]

(if) An agent, instructed to insure goods, neglects to do so. He is liable to the prin-
cipal for their value in the events of their being lost. [Smith v. Lascelles (1788) 2 T.R.
187.]

(iii) A broker, entrusted with goods for sale, sells them by auction at an inadequate
price, not having made an estimate of the value in accordance with the custom of the par-
ticular trade. He must make good the loss. [Solomon v. Barker (1862) 2 F. & F. 926, 121
R. R. 828

(iv) An auctioneer, conlrary to the usual custom, takes a bill of exchange in pay-
ment of the price of goods sold. He is liable to the principal for the amount of the bill
in the event of its being dishonoured. [Ferrers. v. Robins (1835) 2 CM. & R. 152]

" Obey directions.—The first part of this section contains a rule which is funda-
mental 0 a contract of agency. An agent must therefore comply with the directions of
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his principal. If the directions of the principal are capable of two or more interpretations,
he should either act under section 214 or he should act in a accordance wu.h the inter-
pretation which he honestly and fairly believes to be correct and proper.”

An agent is however.not bound to obey directions which are unlawful.”®

Acts otherwise or departure from instruction—In Bostock v. Jardine” the
defendants were authorised to buy a certain quantity of cotton for the plaintiff. *‘Instead
of complying with thelr instructions they bought a much larger quantity for the plaintiff
and divers other people,” so that there was no contract on which the plaintiff could sue
as principal. Accordingly, *‘though a contract was made, it was not the contract the plain-
tiff authorised the defendants to make,”’ and the plaintiff was ennued 1o recover back a
sum paid to the defendants on account of the purchase-money

If, at a sale by auction without reserve, the auctioneer is instructed not to sell for less
than a certain price, he is not liable to the principal for accepting the highest bona fide
bid, though it may be lower than that price.” 7 |

‘“If any loss be sustained”’——measure of.—Where an agent in breach of his duty
sells his principal’s goods below the limit placed upon them by the principal, the measure
of damages is the actual loss which the principal has sustained, and not the difference
between the price at which they are sold and the limit of price placed on the goods. Where
no loss lS suffered the principal is entitled at least to nominal damages, as the sale is
wrongful.

As regards remuneration, sce section 220

As to the duty to account for profits, see sec. 216 and commentary thereon.

As regards right to indemnity by agent see sections 222-226.

Customs of trade.—According to the custom of trade in Bombay, when a merchant
requests or authorises a firm to order and to buy and send goads to him from Europe, at
» Jxed price, net free godown, including duty, or free Bombay harbour, and no rate of
remuneration is specifically mentioned the firm is not bound to account for the price at
which the goods were sold to the firm by the manufacturer, And it does not make any
difference that the iirm receives commission or trade discount from the manufacturer,
either with or without the knowledge of the merchant.*

A stock broker instructed to sell or purchase shares is required to do so in accor-
dance with the rules of the Stock Exchange.” 3

Del credere agent.~A del credere agent is one who, in consideration:of extra
remuneration, called a del credere commission, undertakes that persons with whom he
enters 1nto contracts on the principal’s behalf will be in a position to perform their
duties.” A del credere agency may be inferred from a course of dealing between the
principal and agent showing that exira remuneration was charged for the risk of bad

37 Woodhouse Etc. Lid. v. Nigerian Produce
Marketing Ltd. (1972) A.C. 741 (771-77).
38 Cohen'v. Kittell (1889) 22 QB.D. 680; T:
Cheshire v. Vaughan Bros. & Co (1920) 3

Chelapathi v, Surayya (1902) 12 M.L.J.
375; Mathra Das Mutsaddi Lal v, Kishan
Chand Ramji Das, (1925) 7 Lah. L.J. 84,
86 I.C. 567, ("25) A.L. 332,

K.B. 240.

% (1865) 3 H. & C, 700.

40 Bequmont v, Boultbee (1802) 7 Ves. 599,
608. )

41 Bexwell v. Christie (1776) Cowp. 395,

42 Manchubhai v. Tod (1894) 20 Bom. 633;

43 Paul Beier v. Chotalal Javerdas (1906) 30
Bom. 1; Ram Dev v. Seth Kaku (’50) A.
East. Punj. p. 52

4 Hawkins v, Pearse (1903) 9 Com, Ces. 87.

43 Thomas Gabriel & Sons v, Churchill &
Sim (1914) 3 K.B. 1272, C.A.
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debts.® A del credere agent incurs only a secondary liability towards the principal: he
is in effect a surety for the person wnh whom he deals to the extent of any default by
insolvency or something equivalent,” but not to the extent of a refusal to pay based on
a substantial dispute as to the amount due.” _

Usage of the Bombay market known as the pakki adat system.—The following
are the incidents of a contract entered into on pakki adat terms:—

(1) The pakka adatia has no authority to pledge the credit of the up-country con-
stituent of the Bombay merchant, and no contractual privity is established between the
up-country constituent and the Bombay merchant,

(2) The up-country constituent has no indefeasible right to the contract (if any)
made by the pakka adatia on receipt of the order, but the pakka adatia may enter into
cross-contracts with the Bombay merchant, either on his own account or on account of
another constituent, and thereby for practical purposes cancel the same.

(3) The pakka adatia is under no obligation to substitute a fresh contract 1o meet
the order of his first constituent, .

The relation between the pakka adatia and the up-country constituent is not the rela-
tion of agent and principal pure and simple. The precise relation may thus be described
in the words of Jenkins, CJ..—

‘I think the contract between the parties was one of employment for reward and
the incidents proved, appear to me to converge o the conclusion that the contract of a
pakka adatia, in circumstances like the present, is one whereby he undertakes or—to use
the word in its non-technical sense as businessmen on occasion do use it—guarantees that
delivery should, on due date, be given or taken at the price at which the order was
accepled, or difference paid: in effect he undertakes or guarantees to find goods for cash
or cash for goods or to pay the difference.

*‘I do not say that there is no relation of principal and agent between the parties at
any stage; there may be up to a point, and that this is legally possible is shown by Mellish,
LJ. in Ex parte White” where he speaks of ‘a person who is an agent up to a certain
point.” So here there may have been that relation in its common meaning for the purpose
of ascertaining the price at which the order was to be completed, and to this point of the
transaction. all the obligations of that relation perhaps apply. But when that stage is.
passed, I think the relation is not that of principal and agent, but of the nature I have indi-
cated. Into this contract there is imported by the evidence of custom no such element of
unreasonableness as would ccmpel us to reject it on that score.”” in Manilal Raghu-
nath v. Radha Kison Ramjiwan.” Macleod, C.J., said the only distinction between a
pakka adatia and a brokcr who is liable on his contract is that the former does not con-
iract as agent, but as pnnc;pal in other words, the pakka adatia undertakes business for

his principal but the particular contracts by which he carries out that business are his own
affair.

 Shaw v. Woodcock (1827) 7 B. & C. 73.

(1906) 30 Bom. 205, in app. from (1905) 7

41 Thomas Gabriel & Sons v. Churchill &
Sim (1914) 3 K.B. 1272; Rushaime &
Bolton v. Read (1955) 1 W.L.R, 146.

8 Churchill v, Goddard (1937) 1 K.B. 92,
101.

49 (1870-1871) L.R. 6 Ch. 397, at p. 403.

30 Bhagwandas Narotamdas v. Kanji Deoji

Bom. LR. 57; Bhagwandas v. Burjorji
(1917) 45 L.A. 29, 32-33, 42 Bom. 377-378.
See also Kedarmal Bhuramal v. Surajmal
Govindram (1907) 33 Bom. 364; Ram Dev
v. Seth Kaku ('50) A. East Punj. 92; Sheo
Narain v. Bhallar ('50) A.A. 352,

51 (1921) 45 Bom. 386.
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Usage of the Bombay market known as the kachhi adat system in cotton
business.—Under.the kachhi adat system, when an adatia receives an order from an up-
country constituent for the sale or purchase of cotton, he sends for a broker and settles
the rate with him, The rate so settled” becomes from that moment binding upon both
the adatia and the broker, and the broker remains personally bound until he brings a party
willing to take up the contract, The broker in such a case adopts one of two ways: he
either procures a party willing to take up the contract and introduces him to the adatia,
and 1ae party and the adaria thus exchange kabalas (contracts) with each other; or, where
the droker has got a contract of his own ready, he agrees to transfer it to the adatia and
brings together the adatia and the other party to his (broker's) contract, and these two
then exchange kabalas with each other. If, when the party is brought to the adatia the
market rate is the same as the rate settled by the adatia with the broker, the broker gets
no aing beyond his commission. If, the market rate is less than the rate originally settled
by the broker, the difference between the two rates has to be borne by the broker and paid
.~ the person with whom the original rate was settled. If, on the other hand, it is more,

<that person has to bear !he difference and pay u to the broker. There is nothing unrea-
sonable in such a usage

212, An agent is bound to conduct thc busmcss of the agency with as

Skill and dili- much skill as is generally possessed by persons engaged
ri“rﬁeagcm,“q“““d in similar business, unless the principal has notice of his
want of skill. The agent is always bound to act with rea-
sonable diligence, and to use such skill as he possesses; and to make com-
pensaiion to his principal in respect of the direct consequences of his own
neglect, want of skill or misconduct, but not.in respect of loss or damage
which are indirectly or remotely caused by such neglect, want of skill or
misconduct.

Illustrations

(a) A, merchant in Calcuua has an agent, B, in London, to whom a sum of money
is paid on A's account, with orders to remit. B retains the money for a considerable time.
A, in conscquence of not receiving the money, becomes insolvent. B is liable for the
money and interest from the day on which it ought to have been paid, according to the
usual rate, and for any funher direct loss—as, e.g. by variation of rate of exchange—but
not further.

“(b) A, an agent for the sale of goods, having authority to sell on credit, sells to B
on credit, without making the proper and usual inquiries as to.the insolvency of B. B, at
the time of such sale, is involvent. A must make compensation to his principal in respect
of any loss thercby sustained.

(c) A, an insurance broker, employcd by B to cffect an insurance on a ship, omits
to sec that the bsual clauses are inserted in the policy. The ship is afterwards lost. In con-

32 The rates are settled in consequence of con- tion to call for margin in the Bombay
stant fluctuation in the market, which may Cotton Market, Devshi v. Bhikamchand
rise or fall every two minutes, (1926) 29 Bom. L.R. 147, 100 1.C. 993,

53 Fakirchand Lalchand v. Doolub Govindji (*27) AB. 125.

(1905) 7 Bom. L.R. 213. As to the discre-
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sequence of the omission of the clauses nothing can rccovercd from the underwmers A
1s bound to make good the loss to B.

(d) A, a merchant in England, directs B, his agent, at Bombay, who accepts the
agency, to send him 100 bales of cotton by a certain ship.-B, having it in his power to
send the cotton, omits to do so. The ship arrives safely in England. Soon afier her arrival,
the price of cotton rises. B is bound to make good 10 A the profit which he might have
made by the 100 bales of cotton at the time the ship arrived, but not any profit he might
have made by the subsequent rise.

Use of skill.—“When a skilled labourer, artisan, or artist is employed, there is, on
his part, an implicd warranty that he is of skill reasonably competent.to the art he under-
takes. . . . An express promise or express representation in the particular case is not nec-
essary. . .. The failure to afford the requisite skill which had been expressly or impliedly
promised is a breach of legal duty and therefore misconduct.”’ ‘And the employer is jus-
tified in dismissing an employee who shows himself incompetent, though he may have
been engaged for a term not expired.* How far an agent employed in the general super-
vision of work has to answer for the skill and diligence of workers under him must
depend on the nature of the work and on local usage.* An agent is bound to know so
much of the iaw material to the business in hand as will enable him to Protect the prin-
cipal’s interest, and make the transaction binding on the other party.”® Every person
acting as a skilled z;gent is bound to bring reasonable skill and knowledge 1o the perform-
ance of his duties.

Reasonable diligence.—~An agent is under a duty to act with reasonable diligence.
‘What is reasonable diligence, will depend upon the circumstances of each case. This rule
requires on the part of an agent the exercise of the requisite degree of care in the per-
formance of his dutics. Failure to send the bill of lading within a reasonable time or fai-
lure to take special instructions in case the specific instructions cannot be carried out or
failure to insure the goods may amount to acting without reasonable diligence.

The bank in remitting moneys must act as a prudent man would.” But an agent
who is definitely authorised 1o enter into a particular transaction is not liable to the prin-
cipal for any loss which may be suffered in consequence of ihe imprudent nature of the
transactions;” nor is he liable for the consequence of a mere mistake or error of judg-
ment prowdcd he exercises such care and skill as may be reasonably expected under the
circumstances.”

Payment of Compensation.—A gratuitous agent is lrable for any loss sustained by
his principal through the gross negligence of the agent.” As stated in the sccnon the
loss 1s recoverable only if it is the direct consequence of the agent’s negligence.”? In a
case before the Supreme Court® the agent had been directed to insure the goods against
fire, which he failed 1o do. Owing to an explosion in the Bombay docks the goods were

% Hatmer v, Cornelius (1858) 5 C.B.N.S. 59 Overend v. Gibb (1872) L.R. 5 H.L. 480.

236, 116 R.R. 654, Cur. per Wiles, J.

5 Nagendra Nath Singha v. Nagendra Bala
Chowdhurani (1926) 43 Cal. L.J, 479; 97
I.C. 200, (’26) A.C. 988.

56 Neilson v. James (1882) 9 Q.B. Div. 546.

57 Lee v, Walker (1872) LR. 7 C.P. 121.

8 Bank of Bihar v. Tata Scob Deglers Ltd.
('60) A. Cal. 475.

§0 Lagunas Nitrate Co. v. Lagunas Syndicate
(1899) 2 Ch. 352,

81 Agnew v, Indian Carrying Co. (1865) 2
M.H.C. 449.

62 Narayan Deo v. Hanumantha (1950) Cut,
174, ('50) A. Orissa 241,

83 Pannalal Jankidas v. Mohanlal (’51)
AS.C. 144,
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destroyed. Under a fire insurance policy, such a loss would not be recoverable, but Gov-
emment passed an Ordinance that compensation for goods which were insured would be
fully paid, and only half the value of goods would be paid, if the goods were not insured.
The agent obtained half the value of the goods from Government, and it was held that
he was liable to compensate the principal for the other half, as the loss inflicted upon the
principal was the direct consequence of the agent not insuring the goods as directed.

Agent’s 213. An agent is bound to render proper accounts
Serims. to his principal on demand.

Agent’s duty to account.—This section embodies a rule of rendering proper
accounts to the principal. This rule therefore implies a duty on the part of an agent (i)
to keep the property, effects and money of his principal separate from his own and from
those of others and (ii) to keep and maintain proper accounts of the dealings, transactions,
property and money of the principal. This may involve keeping special forms of accounts,

The duty to render accounts is to the principal and therefore not to a third person.®
It is not discharged by merely deliverinig to the principal a set of written accounts without
auendm”g to explain them with the vouchers by which the items of disbursement are sup-
ported.™ If an agent neglects to keep proper accounts, everything consistent with estab-
lished facts will be presumed against him in the event of his being called upon for an
account of the agency.* ‘‘The principle is well established that an agent entrusted with
money or goods by a principal to be applied on his principal’s account cannot dispute the
principal’s title unless he proves a better title in a third person and that he is defending
on behalf of and with the au'honty of the third person. The same principle controls the
relation of bailor and bailee.”

A principal may enforce his right to demand accounts by a suit.®

Where two or more co-sharers employ an agent, one of the co-sharers can file a suit
for accounts making the other co-sharers defendants, if they are unwillirg to join as
plaintiffs.”” A principal can enforce his remedy by following the property representing
his money or goods in the hands of a third party.”

When a minor comes to Court to have an account taken as between hunsclf and his
agent, and it is found on taking that account that the agent has made certain advances to
the guardian, and advances have been applied for the benefit of the minor, the agent
ought to be allowed these advances in taking the accounts. Here the Plamuff seeks relief
from a Court administering equity, and he must do equity himself.”

Where an agent enters into contract with a third person in his own name, and sub-
sequently sues on the contract and obtains a decree, the principal is not entitled to main-
tain a suit for a declaration that he is beneficially interested in the decree and o recover
the amount from the judgment-debtor. That the principal is entitled to an amount from
the agent does not entitle him to mairitain a suit of this kind. He could have adopted the

& Chidambaram v. Pichappa (1907) 30 Mad. (1929) 56 LA. 170, 10 Lah. 352. 31 Bom.
243. LR, 762, 115 I1.C. 729, ("29) AP.C. 119.

8 Annoda Persad v, Dwarknath (1881) 6
Cal, 754, See alsoc Ram Das v. Bhagwat
Das (1904) 1 All. L.J. 347, Madhusudan v.
Rakhal (1916) 43 Cal. 248, 259-260.

6 Gray v. Haig-(1854) 20 Beav. 219.

61 Bhawani Singh v. Maulvi Misbah-ud-din

88 Digamber v. Kallynath, 7 Cal. 654.

6 Charu Chandra v. Sital Prasad ("49) AC.
656.

70 Chedworth v. Edwards (1802) 8 Ves. 46.

7 Surendra Nath Sarkar v. Atul Chandra Roy
(1907) 34 Cal. 892,
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contract and sued on it himself; after a decree is passed for the agent, he is 100 laie.”

Suit by agent against principal.—Ordinarily an agent cannot file a suit against the
principal for accounts, but in exceptional cases, as when he cannot claim a specific sum
without the principal’s accounts being gone into, he is entitled to file a suit for accounts
against the principal.”

Legal representatives of agent.~—Upon the death of an agent, his legal representa-
tives are riot bound to render accounts under this section. They would be liable to pay
the dues of the principal out of the estate of the deceased agent.”*

Liability to account bribe or Secret Commission received by agent.—To accept
bribe or secret commission is inconsistent with the duty of even non-fiduciary agent and
he cannot during the course of his agency be allowed 10 make Proﬁt out of his crime, as
the House of Lords decided in Reading v. Attorney General ™ where an army sergeant
was held accountable to the Crown for sums which he had illegally made for his assis-
tance in smuggling illicit goods into Cairo as his presence in official uniform enabled the
lorry carrying such goods to pass without being searched by the police,

See also the commentary on sec. 218 post.

Right of Agent to sue his principal for accounts.—The Supreme Court in Naran-
das Gajiwala v. S.PAM. Papammal’® observed that the Indian Contract Act doe. not
provide the right of agent to sue the principal for accounts. But the said Act is not exh:.Js-
tive and guidance may be taken from the English Law wherc an agent has a right to have
an account taken. There may be special circumstances rendering it equitable that the prin-
cipal should account to the agent, e.g. where all the accounts are in the possession of the
principal and the agent does not POssess accounts to determine his claims for commission
against his principal.

214. It is the duty of an agent in cases of difficulty, to use all reason-

Agent's duty w  able diligence in communicating with his principal, and
principal. -~ " in seeking to obtain his instructions.

Duty to communicate.—This section lays down an imporiant duty of the agent 1o
communicate with the principal for the purposes of obtaining his instructions,

In cases of difficulty the agent must use all reasonable diligence in communicating
with the principal and obtain his instructions. )

In an emergency, it may not be possible to communicate with the principal, and in
such a case he should act in accordance with the rule contained in sec. 189,

215. If an agent deals on his own account in the business of the

Right of princi- agency, without first obtaining the consent of his princi-
Beals, "ohen | %SH ol and acquainting him with all material circumstances

nocount in _busi-  which have come to his own knowledge on the subject,
without princioat  the principal may repudiate the transaction, if the case

consent. shows either that any material fact has been dishonestly
"2 Dodhanram v. Jaharmull (1913) 40 Cal. 649. :
335. 73 (1951) A.C..507 = (1951) 1 Al ER. 617;
" Lakshmiji Sugar Mills Co. Lid. v. Banwari cf.,, Lister & Co. v. Stubbs (1890) 45 Ch.
Lal (’59) A.A. 546. D.1. : '

™ Purshottam v. Ramkrishna, 46 Bom. LR. 76 ALR. 1967 5.C. 333.
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oncealed from him by the agent, or that the dcaling_s. of the agent have
een disadvantageous to him, e Al

!Hu.strqlion.r

(2) A directs B 10 sell A's estate. B buys the estate for himself in the name of C. A
n discovering that B has bought the estate for himself, may repudiate the sale, if he can

10w that B has dishonestly coricealed any material fact, or that the sale has been dis-
lvantageous to him. -

(b) A directs B 1o sell 4’s estate. B, on looking over the estate before selling it finds
mine on the estate which is unknown to A. B informs A that he wishes 1o buy the estate
r himself, but conceals. the discovery of the mine. A allows B to buy in ignorance of
e existence of the mine. A, on discovering that B knew of the mine at the time he bought
¢ estate, may either repudiate or adopt the sale at his option. :

Agent not to deal on his own account.—This section and the next section are based
on an assumption that an agent owes fiduciary duties to his principal viz. complete loy-
¥y and hence an agent cannot be allowed to deal on his own account in the business of
> agency except with the previous consent of the principal obtained after a full disclo-
re of all material facts. An agent having a duty to discharge duty to his principal cannot
permitted to enter into éngagements wherein he has a personal interest which is likely
conflict with the interest of his principal. As observed by the House of Lords ‘‘Nevy-
heless, even if the possibility of conflict is present between personal interest and the
uciary position the rule of equity must be applied.”*”” This would be so even though
agent acts in good faith and without fraud ”’ "

Authoritative illustrations of the principle here laid down might be multiplied almost
efinitely from the English reports. The kind of case given in illustration (a) is the most
nmon, but there is no doubt that the rule is general. ““Where an agent employed 10 sell
omes himself the purchaser, he must show that this was with the knowledge and con-
t of his employer. or that the price paid was the full value of the property so pur-
sed; 7gnd this must be shown with the utmost cleamess and beyond all reasonable
bt.”’

“It is an axiom of the law of

not himself become the buyer, nor can a broker employed to buy become himself the

T, w_ilghout distinct notice to the principal, so that the latter may object if he thinks
mr“)!

For like reasons an agent for sale or purchase must not-act for the other party at the
e time, or take a commission from him unknown to the principal,®® or settle any
M against the principal on exorbitant terms thereby to increase his own.profit” An

vardman v. Phipps (1967) 2 AC. 46: 366, ('27) A.S. 195.
966) 3 All ER. 721: (1966) 3 WL.R.
)09. i

: LR.5 C.P. at'p. 655,
1d  Lyndhurst, Charter v, Trevelyan

_ 8 Grant v, Gold exploration efc., Syndicate'
844) 11 CL. & F. at p- 732; 65 R.R. at p. of British Columbia (1900) 1 Q.B. 233,

5. In India it seems to be an ordinary 8 Mathra Das Jagan Nath v. Jiwan Mal-
estion of fact, see Rameshardas Benrasi- Gian Chand (1927) 9 Lah. 7.

s v. Tansookhrai Bashesharlal, 102 1.C.

principal énd.ag_ent that a broker employed to seil

7 Willies, 1., in Mollett v. Robinson (1870)
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agent must §ive his principal ‘‘the free and unbiassed use of his own discretion and
judgment.’’®

Rights of Principal,—Where an agent has dealt on his own account, the principal
may either repudiate the transaction under this section. Or he may affirm the transaction
and claim the benefits resulting from the transaction, under sec. 216, S

A principal who seeks to set aside a ransaction on the ground that the provisions
of the section have been violated must take proceedings for that purpose within a reason-
able time after becoming aware of the circumstances relied on as otherwise he may be
deemed to have acquiesced.®

Besides the aforesaid rights, the principal may also claim damages for loss caused
to him. The agent would not be entitled 1o claim his remuneration pursuant to the pro-
visions of section 220.

216. If an agent, without the knowledge of his principal, deals in the

Principal’s business of the agency on his own account instead of on
il “by Tt account of his principal, the principal is entitled to cldim

dealing on his own  from the agent any benefit which may have resulted to

g ;;:::é'y_"s’ him from the transaction.

{llustration

A, dirccts, B, his agent, 10 buy a certain house for him. B tells A it cannot be bought,
and buys the house ‘for himself, A may, on discovering that B has bought the heuse,
compel him to sell it to A at the price he gave for it.

Additional Illustration

A, acting as B's agent, agrees with C for the sale to him of fifty maunds of grain
for future delivery. A delivers his own grain 1o C as against the contract, Subsequently
he receives grain from B for delivery to C under the contract, which he sells in the‘market

at a profit. B may, on discovering these facts, claim the profit from A. [Damedar Das v.
Sheoram Das (1907) 29 All. 730.)

Principal’s rights to profits.—*It may be laid down as gencral principle that in all
cascs where a person is, either actually or constructively, an agent for other persons, all
profits and advantages made by him in the business, beyond his ordinary compensation,
are o be for the benefit of his employers™: S.A. sec. 211, adopted by the Court of
Queen’s Bench.* It is immaterial that in acquiring the profit the agent may have run the
risk of loss,” and that the principal may have suffered no injury.” Accordingly, if an
agent for sale receives a share of commission or extra profit from the buyer's agent with-
out the knowledge of his own principal, the principal can recover the sum of money
received 1o his use. Such extra profit or commission is called a secret profit or bribe. The
agent and the briber are joindy and severally liable for any loss actually sustained by the
principal, e.g. a fraudulent addivion 10 the price of the goods in order to provide the secret

82 Clarke v. Tipping (1846) Beav. 284, 292, Firm (1929) 7 Rang. 61.

8 Wentworth v. Lioyd (1864) 10 H.L. Cas. 85 Williams v, Stevens (1866) LR. 1 P.C. 352.
589. A % Parker v. McKenna (1874) L.R. 10 Ch. 96:

& Morison v, Thompson (1874) LR. ¢ Q.B. Kaluram Bholaram v. Chimaniram Motilal

480, 485; Official Assignee v. RMPVM. (1934) 36 Bom. L.R. 68.
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commlssxon. Interest is recoverable on bribes and on all secret profits received by thc
agent.”

Forfeiture of commission.~An agent who has wrongfully dealt on his own
account is obviously not entitled to recover any commission for the transaction even if
the principal adopts it, for the principal could forthwith recover it back from him under
this section, Moreover, he has no authority to make a contract with himself, and therefore
has eamed nothing as agent.”

Disclosure to principal.—A transaction of this kind may be approved or ratified by
the principal,”’ but it must be upon full disclosure. It is not enough for the agent 1o tell
the principal that he has some interest of his own. He must disclose all material facts, and
be prepared to show that full information was given and the agreement rnade with perfect
good faith. Notice sufficient to put the principal on inquiry will not do.”® Thus where an
agent employed to buy goods sells his own goods to the principal at a price higher than
the prevailing market rates, the principal is entitled to repudiate the transaction, and he
is not bound by a ratification made in the absence of knowledge that the agent was selling
his own goods and was charging him in excess of the market price.”

An agreement between an agent and a third person which comes within the terms
of the present section, or in any way puts the agent’s interest in conflict with his duty,
is not enforceable unless the principal chooses to ratify it. Where a mehta (clerk), without
the knowledge of his master, agreed with his master’s brokers o receive a percentage,
called sucri, on the brokerage earned by them in respect of transactions carried out
through them by the mehta’s master, and no express consideratlon was alleged or proved
by the mehta, the Court refused to imply as a consideration an agreement by the mehta
to induce his master to carry on business through those brokers, and was of opinion that
such an agreement would be inconsistent with the duty a servant 6wes to his master.”

Agent selling his pre-agency property to principal.—It was decided in an English
case™ that an agent who without disclosure sells to his principal property which he had
purchased before the comm=ncement of the agency is not liable for the profit he has
made. The Bombay High Court has held that sec. 216 makes no such qualification on the
liability of an agent. In such a case the agent isliable for the difference between the price
at which he supplies the goods to the principal and the market value at the date,”
the true value of the goods at that date.

304 THE INDIAN CONTRACT ACT

217." An agent may retain, out of any sums received on account of the
Agen’s right principal in the business of the agency, all moneys due to
gl T ont S himself in respect of advances made or expenses pro-
principal’s account.  perly incurred by him in conducting such business, and
also such remuneration as may be payable to Lim for acting as agent.

% Tota Ram ~. Zalim Singh (1939) ALJ.
1065, 187 1.C. 277, (’40) A.A. 69,

88 Salomans v. Pender (1865) 3 H. & C. 639:
34 L.J. Ex, 95: 159 E.R. 682; Joachinson v.

Meghjee Vallabhdas (1909) 34 Bom. 292. .

% Re Haslam (1902) 1 Ch. 765.

98 Gluckstein v. Barnes (1900) A.C. 240.

91 Damodhar Das v. Sheoram Das (1907) 29
All. 730.

92 Vinayakrav v. Ransordas (1870) 7 Bom.
_H.C.R.OC. 90.

93 In re Cape Breton Co. (1885) 29 Ch. D.
795 C.A. doubied in Re Olympia Ltd.
(1898) 2 Ch. 153 but followed in Binland
v. Earle (1902) A.C. 83.

%4 Kaluram Bholaram v. Chimniram Motilal
(1934) 36 Bom. L.R. 68.
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Agent to retain his dues out of Principal’s moneys.—The right conferred in terms
by this section is in the nature of retainer, and assumes the agent to have money for which
he is accountable to the principal in his hands or under his control. Sec. 221 below further
gives the agent a possessory lien on the principal’s property in his custody. Nothing in
the Act expressly gives him an equitable lien, i.¢. a right to have his claims satisfied, in
priority to general creditors, out of specific funds of the principal which are not under his
control. Such a right, however, may exist in particular cases. In the special case of a solic-
itor it is well settled that a judgment which he has obtained for his client by his labour
or his money should stand, so far as needful, as security for his costs, and he is entitled
to have its proceeds pass through his hands. The Court will not allow any collusive
arrangement between parties to deprive the solicitor of his benefit

Right of retainer can be exercised provided the agent has received moneys on
account of his principal. The ‘expenses’ are qualified by the condition that they should
have been properly, incurred in conducting such business. The ‘remuneration’ has the
qualification of *‘being payable 10 him for acting as agent’’ for which see sections 219
and 220.

Agent’s duty o 218. Subject to such deductions, the agent is bound
F&V;;‘:fpgf““‘“’d to pay to his principal all sums received on his accoupt.

Agents’ duty to pay to Principal.—Any amount which an agent receives on beh- .S
of the principal has to be paid to the principal. This rule is subject to the provisions of
secs. 217 and 219, i.e., right of retention and detention in respect of the advances, expen-
ses and remuneration,

Mode of payment.—1It follows from his rule that an agent o receive money has gen-
erally no authority to receive anything clse as equivalent. As between the principal and
a third person, a set-off or balance of account between that person and the agent in }is
own right is not a good payment to the agent on behalf of the principal. The debtor * ‘must
pay in such a manner as 10 facilitate the agent in transmitting the money to his principal.”*®

Payments in respect of illegal transaction.—If an agent receives money on his
principal’s behalf under an illegal or void contract, the agent must account to the prin-
cipal for the money so received and cannot set up the illegality of the contract as a jus-
tification for withholding payment, which illegality the other contracting pagty had
waived by paying the money.” Upon this principle it has been held that an agent receiv-
ing money due to the principal under a wagering contract,” is bound under the provi-
sions of this section to pay the same to the principal. But this rule does not apply where
the contract of agency is itsclf illegal **

219. In the absence of any special contract, payment for the per-
When Agen’s  formance of any act is not due to the agent until the com-
il g pletion of such act; but an agent may detain moneys

received by him on account of goods sold, although the

9 Ex parte Morrison (1868) LR. QB. 153, 639; Palaniappa Chettiar v. Chokalingam
156. See Cullianji Sangjibhoy v. Raghowji Chettiar (1921) 44 Mad. 334.
Vijpal (1906) 30 Bom. 27. % Bhola Nath v. Mul Chand, supra.

% Pearson v. Scott (1878) 9 Ch. D. 102, 108. % Sykes v. Beadon (1879) 11 Ch. D° 170.

7 Bhola Nath v. Mul Chand (1903) 25 All
CA P
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whole of the goods consigned to him for sale may not have been sold, or
although the sale may not be actually complete.

“Special contract,””—When there is an express contract providing for the remun-
eration of the agent, the amount of the remuneration and conditions under which it
becomes payable must primarily be ascertained from the terms of that contract.” Tn the
absence of a special contract, the right to remuneration and conditions under which it is
payable are held in English law to depend on the custom or usage of the particular bus-
iness in which the agent is employed.” The ‘words “‘special contract’” in this section
include a contract arising by implication from custom or usage. The same principle
applies in India*

““Completion of such act.”’—*“The question whether or not an agent is entitled to
commission . . . has repeatedly been litigated and it has usually been decided that, if the
relation of buyer and seller is really brought about by the act of the agent, he is entitled
to commission, although the actual sale has not been effected by him.”* In other words,
the commission becomes due if the broker has induced in the party for whom he acts the
contracting mind, the willingness to open negotiations upon a reasonable basis.” A
broker employed to procure a loan on property becomes entitled to his commission if he
finds a party willing to advance the money, eyen ‘‘if the contract were afterwards to go
off from the caprice of the lender, or from the infirmity of the title.””® He must show
that-the contract was brought about as a direct result of his intervention, although:he may
not have been the first ar only source of the principal’s information.” It is not sufficient -
to show that the transaction would not have been entered into but for his services, but he
must go further and show that the transaction was the direct consequence of the agency.*

Agent prevented from carning remuneration.—If in breach of a contract, express
or implied, with an agent, the principal, by refusing to complele a transaction or other-
wise, prevents the agent from caming remuneration, the agent is entitled to damages.” If
an agent seeks to claim damages from his principal, he must show that the principal has
broken a term of the contract.'’ Appellant companies wished to dispose of a cenain
property and agreed to pay the respondent a commission on the completion of the sale
to any purchaser whom he could introduce. He introduced a willing and able purchaser
but the appellant Companies then decided to effect the transaction they had in mind by
a sale Of._ the shares of the companies and not 1o proceed with the sale of the property.

! Green v. Mules (1861) 30 L.J.C.P. 343; (if 5 Municipal Corporation of Bombay v,

it is agreed that commission shall be pay-
able only in the cvent of success, the agent
cannot claim a quantum meruit in the
absence of success); Cutter v. Powell
(1795) 6 T.R. 320; Clack v. Wood (1882) 9
QB.D. 276; Ayyannath Chetty v. Subra-
mania Iyer (1923) 45 Mad. L.1. 409 {brok-
erage payable if title approved].

2 Read v. Rann (1830) 10 B. & C. 438;
Baring v. Stanton (1876) 3 Ch. D. 502.

3 Seichidananda Duit v. Nritya Nath Mitter
(1923) 50 Cal. 878.

4 Per Erle, C.1, in Green v. Bartlett (1863)
14 C.B.N.S. 681.

Cuverji Hirji (1895) 20 Bom. 124; Abdulla
v. Anjmendra (1950) S.C.R. 30, ('50)
AS.C. 15. .

6 Fisher v. Drewint (1878-79) 48 L.J. Ex. 32;

_ Elias v. Govind (1902) 30 Cal. 202.

7 Jordon v. Ram Chandra Gupta (1904) 8
C.W.N. 831.

& Burchell v. Gowie & Blockhouse Collieries
Lid. (1910) A.C. 614: 80 L.J. P.C. 41.

8 Turner v. Goldsmith (1891) 1 Q.B. 541;
Mehta v. Cassumbhai (1922) 24 Bom. L.R.
847.

10 Luxor (Eastbourne) Lid. v. Coaper (1941)
A.C. 108: (1941) 1 _All ER. 33.
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would be paid his remuneration on completion of the transaction, there cannot be implied
a tlerm that the principal would not prevent the agent from having an opportunity to earn
his remuneration." It is not probable that the principal would fetter his freedom of
choice by binding himself vis-g-vis his agent not to withdraw from the niegotiations while

he was free vis-g-vis the intending purchaser to withdraw at any time for any reason.'®

tance or dominance than to the main contract. This does not stand to reason.'

Quantum meruit remuneration.—Whether the parties intended to give to the
agent reasonable remuneration or a fixed remuneration depends upon the facts of each
case. Ordinarily if an intending purchaser withdraws before or at the time of the com-
pletion of the sale, the vendor may (i) forfeit the earnest money or (ii) sue for specific
performance or (jii) sue for damages. In the last two categories, the agent would be entit-
led to his remuneration but in the first category, the agent would not be entitled to his
commission unless it is possible to infer that in any event parties intended to give rea-
sonable remunecration for his services, trouble and expense.”’ In Boor v. E. Christopher
& Co. agents were 10 be paid a percentage of the purchase price if they introduced a
person able and willing to purchase on the principal’s term. Such an agreement was made
and a deposit was given by the third party 10 the agents. But the third party failed to com-
pleic and direcied the agents to hand the deposit 1o the principal. They did after deducting
what they claimed was their commission. The principal sued 1o recover the entire amount
from the hands of the agents without such deduction. It was held that the commission was
payable out of the purchase price which made expressly clear that sale had to be:effected
before the agents were entited to anything and so the principal was allowed to recover
the sum from the agent. ; i

Agent not entit- 220. An agent who is guilty of misconduct in the
i o oner®  business of the agency is not entitled to any remunera-

misconducted, tion in respect of that part of the business which he has
misconducted.

lllustrations

2,000 rupees. B is entitled 1o remuncration for recovering the 1,00,000 rupees and for
investing the 90,000 rupces. He is nol entitled (o any remuneration for investing the

10,000 rupces, and he must make good the 2,000 rupces to B [sic in the Act, but it should
obviously be A]. '

1 Boots v. E. Christopher & Co. (1952) 1 QB. 89 (98-99).
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.. (b) A employs B to recover, 1,000 rupees from C. Through B’s misconduct the
_money is not recovered. B is entitled to no remuneration for his services, and must make
good the loss. :

No remuneration if agent guilty of misconduct.—*“A principal is entitled 1o have
an honest agent, and it is only the honest agent who is entitled 0 any commission.”
Accordingly where an agent for sale, having sold the property, retained half the deposit
as commission with the principal’s consent, and also, without the principal’s knowledge,
received a2 commission from the buyer, the agent was held liable not only to account for
the secret commission to the principal, but 1o return the usual commission, which he had
retained.”” But an agent who retains discounts received by him from third persons, in
the honest belicf that he is entitled 1o retain them, does not thereby forfeit his commis-
sion, although he may be liable to account for the discounts as profits received without
the knowledge or consent of the principal.” Fy

Misconduct.—Misconduct of an agent may arise in various ways, such as unauthor-
ised acts, failure to render proper accounts,” wrongfully delegating his duties,"” dishon-
csty,'® fraudulently overcharging his priru.:ipal17 sale 10 a company wherein he is a
director and a large shareholder'® or receiving secret commission from the other ride."”

221. In the absence of any contract to the contrary, an agent is entit-
_Agent’s lien on  led 10 retain’’ goods, papers and other property,
by ipal's PO \hether movable or immovable, of the principal

received by him, until the amount due to himself -for
commission, disbursements and services in respect of the same has been
paid or accounted for to him.

Possessory and Particular lien.—The lien claimable under this section is confined
to the commission, disbursements and scrvices in respect of the specific property only in
respect whereof such commission is earned, disbursements are made and services are
rendered, The words “‘in respect of the same®” indicate that the lien is particular and not
general: The right of lien conferred by this section is possessory i.€. so long as the ageril
is in possession of the property, papers and goods. The possessory lien does not involve
the right to sell the goods,” nor the right of stoppage in transit. The latter right arises
between seller and purchaser only. -

But a licn cannot be acquired by a wrongful act. Nor when property is entrusted to
an agent for a special purpose, can the agent claim any lien, the existence of which is
inconsistent with such purposc.m In order that an agent may have a valid lien on prop-
erty in his hands, the following conditions must be satisfied: (1) there should be no
arrangement inconsistent with the retention of such property in the exercise of his lien;

12 Andrews v. Ramsay & Co. (1903) 2 K.B. 17 Nitedals Taendstikfabrik v. Bruster (1906)
635. RN '2 Ch. 671. e

13 Hippisley v. Knee Bros. (1905) 1 KB. 1. 18 Salomons v. Perider (1865) 3'H. & C. 639:

14 White v. Lincoln (1803) 8 Ves. 363. 34 LJ. Ex. 95: 159 E.R. 682. - :

13 Beable v. Dickerson (1885) 1 T.LR. 654. 18 Not sell: Mul Chand-Shib Dhan v. Sheo

‘16 Rhodes v. Macalister (1923) 29 Com. Cas. Mal Sheo Parshad, 123 '1.C. 867, ('29)
19; Andrews v. Ramsay & Co. (1903) 2 A.L. 666.

K.B. 635. 0 Buchanan v. Findlay (1829) 9 B. & C. 738.
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(2) the property on which the right to lien is claimed should belong to the principal to
the knowledge of the agent; (3) it should have been received by the agent in his capacity
as agent during the course of his ordinary duties as agent and (4) the agent should be hold-
ing the property for and on behalf of his principal and not for and on account of any
known third party.” See further on this subject the commentary on sec. 171.

Agent’s lien.—One practical consequence of this rule is that a buyer of property
from an auctioneer, or other agent known to be in possession of the property and entitled
to a lien on it, cannot set up gaymem to the principal as a defence to an action for the
price at the suit of the agent.” Similarly, a subsequent charge given by the principal to
a third person will be postponed o a factor’s lien. An auctioneer, employed to sell fur-
niture at the house of the owner, is sufficiently in possession of ‘the furniture to entitle
him to a lien thereon for his charges and commission.”

How far lien effective against third persons.—The lien, whether general or par-
ticular, of an agent attaches only on property in respect of which the principal has, as
against third persons, the right (o create a lien,” and, except in the case of money and
negotiable securities, is confined to the rights of the principal in the property at the time
when the lien auaches, and is subig:ct to all rights and equities of third persons available
against the principal at that time.

Lien of sub-agents.—A sub agent who is employed by an agent without the authot-
ity, express or implied, of the principal has no lien, either general or particular, as against
the principal.” But a sub-agent who is properly appoinied has the same right of lien
against the principal in respect of debts and claims arising in the course of the sub-
agency, on property coming into his possession in the course of the sub-agency, as he
would have had against the agent employing him if the agent had been the owner of the
property; and this right is not liable to be defeated by a settlement between the principal
and agent to which the sub-agent is not a party.”

Lien how lost or extinguished.—The lien of an agent, being a mere right to retain
possession of the property subject thereto is, as a general rule, lost by his parting with
the possessions.® But where possession is obiained from the agent by fraud, or is
obtained unlawfully and without his consent, his lien is not affected by the loss of pos-
session. An agenc’s licn is extinguished by his entering into an agrecment, or acting in
any character, inconsistent with its continuance; and may be waived by conduct indicat-
ing an intention to abandon it. If the goods are accidentally destroyed, the lien is extin-
guished, but the agent is entitled to claim his commission against the principal.”

The lien of an agent is not affected by the circemsiances that the remedy for recov-
ery of the debt or claim secured thereby becomes barred by the Statutes of Limitation,”
or that the principal becomes bankrupt or insolvent,” not by any dealing by the princi-
pal with the property subject to the lien,” after the lien has attached.

THE INDIAN CONTRACT ACT 309

4 Pestonji v. Ravji Javerchand ('33) A.S. 235.

2 Robinson v. Rutter (1885) 4 E. & B. 954,

B Williams v. Millington (1788) 1 HB.L 81;
2 R.R. 724,

# Cunliffe v. Blackburn Building Society
(1884) 9 App. Cas. 857.

¥ London and Couwnty Bank v, Racliffe
(1881) 6 App. Cas. 722. In re Liewellin
(1891) 3 Ch. 145.

% Solly v. Rathbone (1814) 2 M. & S. 298.

27 Fisher v. Smith (1878) 4 App. Cas. 1.

28 Bligh v. Davies (1860) 28 Beav. 211.

® Kishun Das v. Ganesh Ram ("50) A.P. 481.

30 Cuwrwene v. Milburn (1889) 42 Ch. Div.
424,

3 Ex parte Beall (1883) 24 Ch. Div. 408.

32 West of England Bank v. Batchelor (1882)
51 LJ. Ch. 199.
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Principal’s Duty to Agent

Agent w be
indemnified
against consequen-
ces of lawful acts.

: 222. The employer of an agent is bound to indem-

nify him against the consequences of all lawful acts done

by such agent in exercise of the authoriy conferred upon

him. : .
Illustrations

(a) B, at Singapur, under instructions from Aof Calcuuta, contracts with C to deliver
certain goods to him. A does not send the goods to B, and C sues B for breach of contract.
B informs A of the suit, and A authorises him to defend the suit. B defends the suit, and
is compelled to pay damages and costs, and incurs expenses. A is liable to B for such
damages, costs and expenses.

(b) B, a broker at Calcutta, by the orders of A, a merchant there, contracts with C
for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the oil, and C
sues B. B informs A, who repudiates the contract altogether. B defends, but unsuccess-
fully, and has 10 pay damages and costs, and incurs expenses. 4 is liable to B for such
damages, costs and cxpenses.

[““For, there, ie. Calcuta,” in illustration (b), *“‘we should probably read Singa-
pur’’: Whiteley Stokes’s note, referring to s. 230. Or it must be assumed that in some
other way B has made himsell personally liable on the contract] -

Limits of agent’s indemnity.—*‘If an agent has, without his own default, incurred
losses or damages in the course of transacting the business of his agency or in following
the instructions of his principal, he will be entitled to full compensation therefor. . .. But
is is not every loss or damage for which the agent will be entitled to re-imbursement from
his principal. The latier is liable only for such losses and damages as are direct and
immediate, and naturally {low from the execution of the agency. b

The right of indemnity extends to losses or liabilities incurred in the exercise of the
authority according to the rules and customs of the particular trade or market in which
the agcm is authorised to deal, provided the rule or custom in question is a reasonable
one,” or the principal had notice of it at the time when he conferred the authority;™ but
if the rule or custom is unlawful or unreasonable, and was unknown (o the principal he
is under no liability 1o indemnify the agent against the consequences of acting on it

The words ‘‘consequences of all lawful acts’® would include payments which the
agent 1s compclled to make although the principal would not be liable. 1o pay to third
pcrson " a payment made an authorised but gratmtous onc™ or where the agent though

under a liability has as yel suffered no loss” or where. the agcm made a payment under
a mistake but reasonably.*

33 SA. s. 339 & 341 cited arguendo in
Duncan v. Hill, LR. 8 Ex. al p. 244.

34 Davis v. Howard (1890) 24 Q.B.D. 691 Ex
parte Bishop (1880) 15 Ch. Div, 400,

35 Seymour v. Bridge (1885) 14 Q.B.D. 460.

36 Perry v. Barnett (1885) 15 Q.B. Div. 388;
Sheffield Corporation v. Barclay (1907)
AC. 392 :

3 Adams v. Morgan & Co. (1924) 1 K.B.

751 (payment of super 1ax). .

38 Drittain v. Lloyd (1845) 14 M. & W, 762
(173).

3 Lacey v. Hill, Crowley's Claim, L.R.
(1874) 18 Eq. 182 (Stock broker’s liabil-
ity).

40 Pettman v. Keble (1850) 9 C.B. 701 (expen-
ses Lo defend action). . ;
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Right to indemnity being restricted to *‘acts done T exercise of the authority con-
“ferred upon him”’ would not apply to unauthorised acts, or due to his own negligence,
default, insolvency or breach of duty.*
Ratification by the principal will cure the agent’s default and restore his ordinary
right to indemnify.**
“Lawful,”’—A wagering contract is void, not unlawful (see s. 30). When therefore
a suit is brought by a betting agent his principal to recover a loss on betting paid by the
agent, the principal cannot escape liability on the ground that the agent’s act was unlaw-
ful® See notes 1o sec. 30 under the head ‘“‘Agreements collateral 1o wagering con-

223. Where one person employs another to do an act, and the agent
. Agent 1 be does the actin good faith the employer is liable to indem-
;"g‘i‘fn";’[“ﬂﬁﬁsequm- nify the agent against the consequences of that act,
moc?ff o done in  though it causes an Injury to the rights of third persons,
good faith,

Tlustrations

tious and the other party doing the act docs not in fact know that he was doing an unlaw-
ful act, the latier should have a redress or contribution from the party requesting to do
the act.* This section must be reag along with sec. 224. .

even if they are not criminal, whether On an express or implied promise, ‘¢ Any such

4! Lewis v. Samuel (1846) 8 Q.B. 685 (negli- Mad. L.1. 326; Pirthi Singh v. Matu Ram
gent drawing up of the indictment): . (’32) AL. 356: Bhagwandas v. Deochand
Duncan v. Hill (1873) L.R. 8 Ex. 242 ('51) A.N.-392; Kishanial v. Bhanwar Lal
(broker becoming insolven; before the set- (1955)1.S.CR. 439 = ALR. 1954 5.C. 500.
Uement day); Ellis v. Pond (1898) | Q.B. %4 Adamson v. Jarvis (1827)-4 Bing. 66.

426 (breach of duty). o 3 Smith & Son v, Clinton & Harris (1908) 99

2 Hartas v. Ribbons (1889) 22 Q.B. Div. 254, L.T. 840: 25 T.LR. 34,

43 Behari Lal v. Parbhu Lal (1908) Punj. Rec. 4 lllegal insurance: Alkins v. Jupe (1877) 2
no. 79; Shibho Mal v. Lachman Das (1901) C.P.D. 375, Nlegal payment: /n te Parker

23 All. 165; Chekka v. Gajjila (1904) 14 (1882) 21 Ch. Div. 408.
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promise is void as being. contrary to public policy.

Bailiff.—A judgment creditor who requires an officer of the law to take specified
goods, pointing them out as the goods of the debtor, makes that officer his agent, and
must indemnify him if, acting in good faith, he commits a trespass in obeying the
instruction.”

224. Where one person employs another to do an act which is crim-
Non-liability of ~inal, the employer is not liable to the agent, either upon
employer of agent : i - : : .
e il o At EXprCss or gn implied promse, (O indemnify him
against the consequences of that act.

Ilustrations

(a) A employs B to beat C, and agrees 10 indemnify him against all consequences
of the act. B thercupon beats C and has to any damages to C for so doing. A is not liable
to indemnify B for those damages.

(b) B, the proprietor of a newspapcr, publishes, at A’s request, liable upon C in the
paper, and A agrees to indemnify B against the consequences of the publication, and all
costs and damages of any action in respect thereof. B is sued by C and has 1o pay
damages, and also incurs expenses. A is not liable to B upon the indemnity.

The rule in the text is elementary. The principal is not liable to indemnify the agent
against criminal acts done at his instance.

Compensation 225. The principal must make compensation to his
1o agent for injury : s
e b i BECHL M TESRECE of injury cagseq to such agent by the
pal’s neglect. principal’s neglect or want of skill.
Hlustration

A employs B as a bricklayer in building a house, and puts up the scaffolding himself.
The scaffolding is unskilfully put up, and B is in consequence hurt. A must make com-
pensation 10 B,

Compensation to agent for injury by neglect or want of skill of principal.—
This, as a gencral rule, needs no proof or illustration. But the agent may be discntitled
to relief if tife injury was due to his own contributory negligence. For the modern law of
workmen's compensation, see Act VIII of 1923.

An agent is not, generally speaking, entitled to sue the principal on any contract
made on his behalf, even if the agent is personally liable on the contract to the third party.
If a merchant resident abroad employs an agent to buy goods, and the agent buys them
and gives his own acceptance for the price, he cannot sue the principal as for goods sold,
because the contract between them is not one of buying and selling but of agency.”
Similarly, if a broker buys goods on behalf of an undisclosed principal, he cannot sue the
principal for non-acceptance of the goods.*? or for goods bargained and sold.” His only
remedy is an action for indemnity under sec. 222.

47 Collins 'v. Evans (1844) 5 Q.B. 820. 829, 49 Tetley v. Shand (1872) 25 L.T. 58.

830. 0 White v. Benekendorfy (1873) 29 L.T.
4 Seymour v, Pychlau (1817) 1 B. & Ald. 14, 475.
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Effect of agency on contracts with third persons

226. Contracts entered into through an agent, and obligations arising

Enforcement from acts done by an agent, may be enforced in the same
o agent's  com. anner, and will have the same legal consequences, as if
wacts. the contracts had been entered into and the acts done by

the principal in person.
Ilustrations

(a) Abuys goods from B, knowing that he is an agent for their sale, but not knowing
who is the principal. B's principal is the person entitled 10 claim from A the price of the
goods, and A cannot in a suit by the principal sct off against that claim a debt due to him-
self from B. : :

(b) A, being B's agent with authority to reccive money on his behalf receives from
C a'sum of money due to B. C is discharged of his obligation to pay the sum in question
to B.

Contracts and acts done through agent enforceable by or against principal.—
This section lays down a general principle that where a contract is entered into by a prin-
cipal through his agent or an act is done by a principal through his agent, the principal
is bound by the same and they can be enforced by or against the principal. Acts and con-
tracts contemplated by this secuon, in the light of the two succeeding sections, are those
which fall within the authority of the agent. This authority may be actual or ostensible
(see sec. 237). The section docs not sav whether the principal is disclosed or not disclosed
at the time of the entering of the contract or at the time of the doing of the act. Sections
231 and 232 refer to situations relating to disclosed or undisclosed principals.

This section assumes that the contract or act of the agent is one which, as between
the principal and third persons, is binding on the principal. If the contract is entered into
or the act is done professedly on behalf of the principal, and is within the scope of the
actual authority of the agent, there is no difficulty. The principal is bound though the con-
tract may be entcred into or act done fraudulently in furtherance of the agent’s own inter-
ests, and contrary 10 the intcrests of the principal, provided the person dealing with the
agent acts in good faith® With regard 1o contracts and acts which are not actually
authorised, the principal may be bound by them, on the principle of estoppel, if they are
within the scope of the agent’s ostensible authority; but in no case is he bound by any
unauthorised act or transaction with respect to persons having notice that the actual
authorily is being excecded. This subject is dealt with by sec. 237 and the commentary
thereon.

This section does not touch the conditions under which the agent can sue or be sued
on the contract in his own name, as to which see secs. 230-234 below. The principal must
be able to show that the third party dealt with the agent as such.®

51 Hambro v. Burnard (1904) 2 K.B. 10, See pledges by persons having possession of
also Fazal lNahi v, East Indian Railway Co. goods or documents of title thereto.
(1921) 43 All. 623. 3 Sims v. Bond (1833) 5 B. & Ad. 389.

52 Sec also ss. 108 and 178 as to sales and
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227. When an agent does more than he is authorised to do, and when

Principal how the part of what he does, which is within his authority,
i"g’embc’“"‘_iex;zz can be separated, from the part which is beyond his

authority. authority, so much only of what he does as is within his
authority is binding as between him and his principal. '

fllustrations

A, being owner of a ship and cargo, authorises B to procure an insurance for 4,000
rupees on the ship. B procures a policy for 4,000 rupees on the ship, and another for the
like sum on the cargo. A is bound to pay the premium for the policy on the ship, but not
the premium for the policy on the cargo.

““The principal is not bound by the unauthorised acts of his agent, but is bound
where the authority is pursued, or so far as it is distincly pursued’’: S.A. sec. 170. This
and the following section must be-read subject to sec. 237 below.

This section and section 228 lay down the principle of what is binding as between
the principal and agent. It is only the acts within his authority that bind the principal but
such acts may be separable and inseparable. This section refers to ‘separable part while
section 228 refers 1o inseparable act.

228. Where an agent does more than he is authorised to do, and what

Principal  not he does beyond the scope of his authority cannot be sep-
bound when s T i :
excess of -agenc's - Arated from what is within it, the principal is not bound

autg?rity ismotsep-  to recognise the transaction.
arabie.

Ilustration

A authorises B to buy 500 shecp for him. B buys 500 sheep and 200 lambs for one
sum of 6,000 rupees. A may repudiate the whole transaction.

The law declared in this and the preceding section is concisely illustrated by an Eng-
lish case where B, an insurance broker at Liverpool, was authorised by A to underwrite
policies of manne insurance in his name and on his behalf, the risk not to exceed £100
by any one vessel. B underwrote a policy for Z without A’s authority or knowledge for
£150. Z did not know what the limits of B's authority were, but it was well known in Liv-
erpool that a broker’s authority was almost invariably limited, though the limit of the
authorised amount in each case was not disclosed. The Court held that A was not liable
for the insurance of £150 which he had authorised, and the contract could not be divided
so as to make him liable for £100.%

Further illustrations are supplicd by Indian cases. A authorises B to draw bills o the
extent of Rs, 200 each, B draws bills in the name of A for Rs. 1,000 each. A may repud-
jate the whole transaction.”

A instructs B to enter into a contract for the delivery of cotton at the end of January.
B enters into a contract {or delivery by the middle of that month. A is not bound by the
contract, and any custom of the market allowing B to deviate from A’s instructions will

$ Baines v. Ewing (1866) LR. 1 Ex: 320 Mad. 966.
See also Praboodam v. Miller (1938) A. 55 Premabhai v. Brown (1873) 10 B.H.C. 319.
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not be enforced by the Court.®

229, Any notice given to or information obtained by the agent, pro-

Consequences  vided it be given or obtained in the course of the busi-
;f:ex"ce BYS" ® "ness wansacted by him for the principal, shall, as

: between the principal and third parties, have the. same
legal consequences as if it had been given to or obtained by the principal.

Ilustrations

(@) A is employed by B 10 buy from € certain goods, of which C is the apparent
owner, and buys them accordingly. In the course of the treaty for the sale, A learns that
the goods really belonged 1o D, but B is ignorant of that fact. B is not entitled to set off
a debt owing 1o him from C against the price of the goods.

(b) A is employed by B 10 buy from C goods of which C is the apparent owner, A
was, before he was so ecmployed, a scrvant of C and then learnt that the goods really
belonged to D, but B is ignorant of that fact. In spite of the knowledge of his agent, B
may set off against the price of the goods a debt owing to him from C.

Notice to Agent.—The rule laid down in this scction is intended to declare a general
principle of law. ‘It is-not a mere question of constructive notice or infererice of fact,
but a rule of law which imputes the knowledge of the agent to the principal, or (in other
words) the agency extends Lo receiving notice on behalf of his principal of whatever is
material 1o be stated in the course of the proceedings.”

In course of business.—By the terms of the present scction, which are cited in the
same judgment the application of the principle is limited by the condition that the agent’s
knowledge must have been obtained “‘in the course of the business transacted by him for
the principal.””*® This is further enforced by illustration (b). Knowledge prior to, or out-
side the course of busincss of agency may not suffice.”

The following are illustrations from the English authorities of the rule stated in the
sccuon. An agent of an insurance company having negotiated with a man who had lost
the sight of an eye, it was held that the agent’s knowledge of the fact must be imputed
to the company, and that it could not avoid the contract on the ground of non-disclosure
thereof by the assured.” A ship sustained damage in the course of a voyage, and the
master subsequently wrote a letier o the owner, but did not mention the fact of the
damage. It was held that the masier ought 10 have communicated the fact, and, the owner
having insurcd the ship alicr receipt of the letier, that the insurance was void on the
ground of nondisclosure.®

~ When principal presumed to have notice—When the knowledge of an agent is
imputed to the principal, the principal, is considered to have notice as from the time when
he would have received notice if the agent had performed his duty and communicated
with him with reason able diligence.*

% Arlapa Nayak v. Narsi Keshavji (1817) 8
B.HC.AC. 19,

57 Judgement of Judicial Commiuce in
Rampal Singh v. Balbhaddar Singh (1902)
25 All. 1, 17; L.R. 29 LA, 203.

% See Chabildas Lalloobhai v. Dayal Mowji
(1907) 31 Bom. 566, 581; L.R. 34 .A. 179,
184,

39 Wylce v. Pollen (1863) 32 L.]. Ch. 782.

& Bawden v. London etc. Assurance Co.
(1892) 2 Q.B. 534,

8 Gladstone v. King (1813) 1 M. & S. 35: 14
R.R. 392.

82 Proudfoot v. Montefiori (1867) LR. 2
Q.B. 511.
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Duty to communicate and Material to business.—The knowledge of an agent is
not imputed to the principal unless it is of something that it is his duty as agent to com-
municate to the principal. Nor. will notice given to or information acquired by an agent
of circumstances which are not material to the business in respect of which he is
employed be imputed to the principal.®

Fraud on principal.—An important exception to the rule that the knowledge of an
agent is equivalent to that of the principal exists in cases where the agent has taken part
in the commission of a fraud on the principal. In such cases notice is not imputed to the
principal of the fraud or the circumstances connected therewith because of the extreme

.improbability of a person communicating his own fraud to the person defrauded.* But
the exception does not apply where the fraud is committed, not against the principal, but
against a third person.®

230. In the absence of any contract to that effect, an agent cannot

 Agent cannot personally enforce contracts entered into by him on
m“’gﬁf‘u{nﬁ“@ behalf of his principal, nor is he personally bound by

contracts, on them.
behalf of principal.

Such a contract shall be presumed to exist in the following cases:—

Presumption of (1) where the contract is made by an agent for sale
wary. ' ©™ or purchase of goods for a merchant resident abroad;

(2) where the agent does not disclose the name of his principal;
(3) where the principal, though disclosed, cannot be sued.

Enforceability of Contracts by an agent.—This section lays down an uniform
rule that in absence of a contract to the contrary, an agent cannot sue nor be sued in
respect of a contract entered into on behalf of a principal and it is the principal who may
sue thereon and who may be sued thereon. If an agent acts as a pretending agent, he is
not entitled to sue thereon even though he may have acted as principal (see sec. 236) but
he is liable thereon under the provisions of section 235.

The first part of the section does not restrict the rights and liabilities of a principal,
whether he is disclosed or not. Section 231 provides for the rights of an undisclosed prin-
cipal at the time of the entering into of a contract. Scctions 231 and 232 both contemplate
that an undisclosed principal may enforce a contract. The second part of the section lays
down a legal fiction or presumption in respect of cases wherein an agent may be sued
--or may sue personally. Sections 233, 234 and 235 provide for a creditor’s right to sue an
agent but they do not provide for an agent's right 10 sue.

Contract to the contrary.~—Whether an agent, apart from the cases specially men-
tioned, is to be taken to have contracted .personally, or merely on behalf of the principal,
depends on what appears to have been the intention of the parties, to be deduced
from the nature and terms of the particular contract and the surrounding circumstan-

83 Tate v, Hyslop (1885) 15 Q.B.D."368. Sce 8 Cave v. Cave (1880) 15 Ch. D. 639.
also Texas Co., Lid. v. Bombay Banking & Dixon v. Winch (1900) 1 Ch. 736.
Co. (1920) 44 Bom. 139; L.R. 46 LA. 250. ;
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ces.® In the case of oral contracts the question is purely one of fact. " If the contract is
in writing, the presumed intention is that which appears from the terms of the written
agreement as a whole.

_An agent who signs a.contract in his own rtame without qualification, though known
to.be an agent, is understood o contract &ezsonally, aunless a contrary intention plainly
appears from the body of the instrument,” and the mere description of him as an agent,
whether as part of the signature or in the body of the contract, is not sufficient indication
of a contrary intention to discharge him from the liability incurred by reason of the unqual-
ified 'signa?m’u On the other hand, if words are added to the signature indicating that
he signs ‘‘as an agent,’” or on account or behalf of the principal, he is considered not 10
contract personally, unless it plainly appears from the body of the contract notwithstand-
ing the qualified signature, that he intended to make himself a party. An agent may be
held liable personally under sections 233-235.

" It is also sctiled law that when an agent “‘has made a contract in the subJect matter
of which he has a special propeny he may, even though he comracted for an avawed prin-
cipal, sue in his Own name.’ " Such. is the case of a factor,” and of an aucuonecr, who
‘‘has a possession coupled vmh an interest in goods which he is employed 10 sell, not a
bare _N::uswdy, hke a scrvam ora shopman ** and a special property by reason of his
lien.

The like rule is laid down by Indian Courts: ‘*Where an agent enters mlo a comracz
a5 such, if he has interest in'the contract, he may sue in his own name.”*” This is not a
exception to the rule laid down at the beginning of the section, the agent being in such
a case virtually a principal‘to the extent of his interest in the contract.

Whenever an agent has emcred into contract in such terms as to be personally liable,
he has a corresponding right 1o sue lhereon “and this right is not affected by his prin-

cipal’s renunciation of the contract.”

" Principle of the rule and exceptions.—The test quesuon in cases wuhm the prin-
ciple of this section is always to whom credit was given by the other party, or, if that
cannot be proved as a fact, to whom it may reasonably be presurned to have been given.
Thus, in'the cases here specially mentioned, the party cannot be supposed to rely exclu-
sively on a foreign principal whom, by general mercantile usage, the agent's contract is
not understood to bind, ‘or on a person whose name he does not know, and whose stand-
ing and credit he therefore cannot venfy, or on a person or body who, for whatever
reason, is on the face*of the transaction'not legally liable.

Presumed exceptions: (i) Foreign principal.—This is based on convemence and
general mercantile usage. In the case of a British merchant biying for a fqrelgner
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66 See Bowstead on Agency, 10th ed., p. 236,

§7 Lakeman v. Mountstephen (1874) LR. 7
H.L. 17; Long v. Millar (1879) 4 C.P. Div.
650; Mokanakrishnan v. Chemicals & Co.
('60) AM. 452.

& Spittle v. Lavender (1821) 5 Moore 270.

6 Calder v. Dobell (1871) L.R. 6 C.P. 486.

7 Hutcheson v. Eaton (1884) 13 Q.B. Div.
861.

T Redpath v. Wigg (1866) LR. 1 Ex. 335;
Gnarasundara Nyagar v. Berton ('64)

AM. 113,

722 Sm. L.C. 415. ¢

™ Fisher v. Marsh (1865) 6 B. & S. 411.

74 Williams v. Millington (1788) 1 H. B1. 81,
2R.R. 724,

75 Subramania v. Narayanan (1900) 24 Mad.
130.

76 Agacio v. Forbes (1861) 14 Moo. P. C.
160.

T Short v. Spackman (1831) 2 B & Ad
962.
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*‘according to the universal understanding of merchants of and all persons in trade, the
credit is then considered to be given to the British buyer, and not 1o the foreigner:””™
for “*a foreign constitent does not give the commission merchant any authority to pledge
his credit to those’’ with whom the commissioner deals on his account.”’ Here, unless a
contrary agreement appears, the foreign principal is not a party to the coniract at all, and
can neither sue® nor be sued® on 'it. On the question whether an agent is o be consid-
ered as having contracted personally ‘the true intention has to be deduced as in other
cases, from the terms of the contract and surrounding circumstances. The circumstance
that the principal is a foreigner gives rise to a presumption, but only a presumption, of
an intention 1o contract personally, and'the presumption may be rebutted by indication of
an intention to the contrary.® o e ) : L

A company having its registered office in England, but carrying on business in
India, will be deemed to be resident in England for the purposes of thig section, Where
a contract, therefore, is entered into by the ““managing agents™ of such company in India,
it can be enforced against the agents personally unless the foreign company is in writing
made the contracting party, and the contract is made directly in its name.”® '

In the context of the changed circumstances of international COmm.c_r,qe, the trenq',.of
modemn authorities in England appears to be that where the intention of ihe parties is.clear
from the terms of the contract itself, there is no question of raising the presumption.*
The presumption laid down by this section provides a useful safeguard against undue
risks as 1o finding out the foreign principal, commencing proceedings against a defendant
in a foreign country and consequential difficulties of executing a decree against a defen-
dant in a foreign country. e SE

(ii) Principal undisc(osed.——"l‘hc presamptive rulé under this head is so well seutled
that it will suffice to refer to Indian cases without going back here to the ultimate author-
ities. The qualifications expressed in the following sections 1o sec. 233 inclusive are now
part of the doctrine requiring most attention. The decisions establishing them contain
ample proof of the rule. The same principles are followed in Indian Courts. The honorary
secretary, therefore, of a school alleged to have been maintained by an association:in
London was personally liable for the rent of a house hired by him:.in his name although
for the purposes of the school® Butif the other party knows. that the agent is contract-
ing as such, the presumption_. laid down in this clause does not arise, although at the time
of making the contract the agent does not state the name of the principal, theknowledge
being in such a case equivalent to-disclosure.” Thus. the secreiary of.a club cannot be
sued personally for work done for the club, as:he had not pledged. his personal credit.*’
And similarly he cannot sue a member on behalf of-the club for goods supplied to him

8 Thompson v. Davenport (1929)9 B. & C. 27 Mad. 315. )
aLp. 87; 32 R.R. at p. 585. g &4 Teheran-Europe v. ST. Belton (Tractors)
7% Armstrong v. Sitrokes (1872) LR, 7.Q.B. Lid. (1968) 2 W.L.R. 523; Anglo-African
598, 605. R Shipping Co. of New York Incay. Mortner
8 Elbinger Actien-Gesellschaft v, Claye (F)(1962) 1. Lloyd' s Report. 610 (616,617,
(1873) L.R. 8 Q.B. 473. ' 619, 621). _ A e
8 Hutton v. Builock (1874) LR. 9 Q.B. 572. 8 Bhojabhai- v. Hayem Samuel (1898) 22
82 See the ‘authorites critically reviewed in Bom. 754, \ 4%
Miller, Gibb & Co. v. Smith & Tyren. 8 Mackinnon v, Lang.(1881) 5 Bom. 584.
(1917) 2 K.B. 141 C.A. ¥ North-Western Provinces Club v. Sadulla}

8 Tutika Basavaraju v. Parry & Co. (1903) (1898) 20 All. 497.
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by the club

A broker is an agent pnmanly to esnabhsh pnvuy of contract between WO parucs
A broker when he closes a negotiation as the commaon agent of both parties usually enters
it in his business book and gives to each party a note of the:transaction which as given
to the selle.r is the sold note and as given 1o, the buyer the bought note. Prima facie a
broker is employed to find a buyer or seller and as such is a mere intermediary. He is
thus an agent to find a contracting party, and as long as he adheres strictly to the position
of broker, his contract is one of employment between him and the. person who employs
him and not contract of purchase or sale with the party whom he in the courses of such
employment finds. A broker may, however, make himself a party to the contract of sale
or purchase, for he can go beyond his position of a negotiator or agent to negotiate and
by the terms of the contract make himself the agent of his principal to buy-or sell. Where
he is merely an intermediary, he-is not liable on the contract; but:if he has entered into
a'comr'aCt of purchase or sale on behalf of his principal, the provisio_ns of this section will
apply.” Thas if the principal xs undisclosed, and the note says *‘sold for you to my prin-
cipals,” ie. “‘I, your broker, have made a contract for my principals, the buyers *' the
broker is merely an intermediary, and he is not pcrsonally liable to his employer.”® For'
the same reason he is not liable if the contract says ‘‘bought for you from my princi-
pais,"“ and the terms *‘sold by order and for account of transfer 1o selves for princi-
pal,’” the broker signing as broker, do not bind h1m personally, and also.do not entitle
him to sue in his own name for failure to deliver.”” But the broker is personally liable if
the contract says ‘‘bought of you for my principals,” for hcre the contract is one of pur-
chase by the broker on behalf of undisclosed prmmpals

(iti) Principal not liable to be sued.—There is a rather curious class of cases in
which agreements have been entered into by promoters on behalf of companies intended
to be, but in fact not yet, incorporated. In such a case the alleged principal has no legal
existence, and the agent is held to have contracted on his own account in order 1hal there
may not be a total failure of remedy.>

This sub-clause would cover a case of a company Wthh may have either no capacnty
to make such a contract or no power (o authorise de!egauon to a particular agent.” This
is known as the doctrine of ultra vires. A company’s public documents give notice of its
obiects™ and a person dealing with such company is presumed to have notice of what is
contained in such public documents. There cannol, therefore, arise a presumption of an
apparent authority in an agent of a company to make ‘a contract which is ultra vires the
company.

Sovereign States as principles.—Sovereign States and their rulers would seem to

8 Michael v. Briggs (1890) 14 Mad. 362.

89 Patiram v. Kanknarrah Co. Lid., (1915) 42
Cal. 1050, 1065-1066. *

90 Southwell v. Bowdiich (1876) L.R. 1
C.P.D. 374,

91 Patiram v. Kanknarrah Co. Lid., (1915) 42
Cal. 1050.

%2 Nanda Lal Roy v. Gurupada Haldar (1924)
51 Cal. 583, 81 1.C. 721.

93 Southwell v. Bowditch (1876) LR. 1
C.PD. 374. at p. 379.

9¢ Re Empress Engincering Co. (1880) 16
Ch. Div. 125; Lakshmishankar v. Moﬂram
(1904) 6 Bom. L.R. 1106.

95 Freeman & Lockeyer v. Buckhurst Park
Properties Lid. (1964) 2 Q.B. 480 (504):
(1964) 1 All ERR. 630: (1964) 2 W.L.R.
618.

%6 Ernest v. Nicholls (1857) 6 H.L. Cas. 401;
Freeman & Lockyer, supra.

97 Houghion & Ca. v. Nothard, Lowe & Wills
(1927) 1 KB. 246.
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come within the description of possible principals who cannot be sued; but there is a spe-
cial rule for this case, and it is settled, for sufficient reasons of good gense and policy,
that an agent contracting even in his own name o1 behalf of a Government is not tq be
considered as personally a party to the contract. No man would accept public offer at such
risk as a different rule would involve.” As'regards British India the law was that a for-
eign or native ruler might be sued in a'compétent Court in India in certain cases with the
consent of the Governor-General-in-Council. Where no such consent was given, it has
been held that a suit might be brought against the agent appointed by the native ruler for
the purposes of the business in respect of which the suit was brought.” See now the
provisions of sec. 87B of the' Code of Civil Procedure, 1908,

231. If an agent makes 2 contract with a person who neither knows,

. Righis of par- nor has reason to suspect that he is an agent, his principal
made . by “aseer  May require the performance of  the contract; but the

not disclosed -other contracting party hes, as against the principal, the
same rights as'he would have had as against the agent if the agent has been
principal. e o : : 5

If the principal discloses himself before the contract is completed, the
other contracting party may refuse to fulfil the contract, if he can show
that, if he had known who was the principal in the contract, or if he had
known that the agent has nota principal, he would'not have entered into
the contract. - 15 ‘

Undisclosed principal’s rights to sue—Where an undisclosed principal wants 1o sue,
his right to sue is preserved but subject to the equities as between the agent and third party.

“Discloses himself.”’—The High Court of Bombay is. of opinion that the right of
the third party to repudiate the contract under the second paragraph arises only where the
principal himself makes the disclosure, and that it does not arise where the disc'osure is.
made by some other person or the information reaches him from some. other source.'

232. Where one man makes a contract with another, neither knowing
Performance ‘of - nor having reasonable ground to suspect that the other is
gﬁgggfédw‘mwag“g an agent, the principal, if h(?- requires the performance of
principal. the contract, can only obtain such performance subject
to the rights and obligations subsisting between the agent and the other

party to the contract.
Allustration

A, who owes 500 rupees (o B, sells, 1,000 rupees worth of rice 10 B 4 is acting as
agent for C' in the wansaction, but B has no knowledge no reasonable ground of suspicion
that such is the case. C cannot compel B to take the rice without allowing him 1o set off
A’s debt.

% Palmer v. Hutchinson (1881) 6 App. Ca. at No. 43,
p- 626, Grant v. Secretary of State for India ! Lakshmandas v. Lane (1904) 32 Bom. 356;
(1877) 2 C.P.D. a1 P. 461. Kapurji Magniram v. Pawaji Devichand,

9 Abdul Ali v. Goldstein (1910) Punj. Rec. 53 Bom. 110.
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Sections 231, 232 and 234, taken together, fairly represent modern English law as
regards the rights of undisclosed principals.

Rights of a third party if undisclosed principal sues.—Sections 231 and 232 refer
to a situation arising as a result of an undisclosed principal seeking to enforce the contract
entered into by his agent. But for these sections, the third party cannot set off any claim
he may have against the agent personally” nor can he rely upon a payment made to the
agent. In Montagu v. Forwood ? A Employed B to collect general average contributions
under an insurance policy. B instructed a broker 10 collect the contributions, the broker
believing B to be the principal. B owed the brokers some moncy. In an action by A against
the broker for the contributions, as money received o his use, it was held that the broker
was entitled o set off a debt due from B, The equitable rights created in favour of the
third party are based upon the fact that at the time of entering into the contract he did
not know, nor had be reason 10 suspect, that the person acting was an agent.

Eauities between agent and third party—An undisclosed principal coming in 10
sue on the contract made by the agent must take the contract, as the phrase goes, subject
to all equitics; that is, the third party may use against the principal any defence that would
have availed him against the agent® before he had reasonable notice of the principal’s
existence.® The rule stated in these sections is based on the ground that the third partly
did not know, and had no reason (o suspect, that the person contracting was acling for
a principal.” The rule laid down in the said two sections is to be distinguished from that
laid down in section 237 which is based on “‘estoppel’’ arising in consequence of “‘hold-
ing out with ostensible authority.”” ““The law with respect to the right of set-off by a thizd
person dealing with a [actor who sclls goods in his own name and afterwards becomes
bankrupt is well established by Hudson v. Granger.’. . . That rule is founded on princi-
ples of common honesty. Onc who satislies his contract with the person with whom he
has contracted ought nul to suffer by reason of its afterwards tumning out that there was
a concealed principal.””’

Where, however, the scller’s [actor for sale told the agent of the buyer that the goods
did not belong to him, the buyer cannot picad a set off of his claim against the factor per-
sonally in a suit by the seller for price of goods.”

The application of the rule of set off is limited to liquidated demands;” but it “‘is
not confined to the sale of goods. II' A employs B as his agent to make any contract for
him, or to receive moncy for him, and B makes a contract with C or employs C as his
agent, if B is a person who would be reasonably supposed to be acting as a principal, and
is not known or suspected by C 1o be acting as an agent for anyone, A cannot make a
demand against € without the latter Lizing entitled 1o stand in the same position as if B
had in fact been a principal. If A has allowed his agent B to appear in the character of
a principal he must take the consequences.””™®

In England it is not Lo necessary for (he third party who dcalt with the agent as a

* Mordagu v. Forwood (1893) 2 Q.B. 350 6(1821) 5 B. x A, 27.

3 George v. Clagett (1797) 7 T.R. 359; Sims 7 Turner v. Thomas (1871) LR. 6 C.P. 610,
v, Bond (1733) 5 B. & Ad. 389, 393. 613, per Willes,, 1.

4 Sims v. Bond supra; Browning v. Provin- 8 Dresser v. Norwood (1864) 17 C.B. (N.S.)
cial Insurance Co. of Canada, L.R. (1873) 466; 142 R.R. 455.
5. P.C. 253 (2712-T3). 9 Ib,

5 Greer v. Downs Supply Co. (1927) 2 K.B. 10 Montagu v. Forw?od (1893) 2 Q.B. 350,

28. 359;
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principal to go Eeyond showing that he believed him to be a principal. Mcans of know-
ledge cr “‘rezson 10 suspect’” appears 1o be malerial only as iending to negative the
alleged belict" The words of both secs. 231 and 232, however, are quite clear on this
point. But there must be actual belief that one is dealing with a principal. Ignorance or
doub whethe: the apparent principal is a principal or an agent is not enough; for the
ground of the rule is that the agent has been allowed by his undiscicsed principal to hold
out himself as the principal, and the third party has dealt with him as such.'> The words
“‘reason 1o suspect’” or ‘‘rcasonable ground to suspect’ cannol cover a case where the
third party is dealing with a known broker.” If the agent gives an invoice in the name
of his principal, the third party cannot take recourse 10 the said expressions™ because
the invoice should leave no doubt in »*; mind. '

The second paragraph of sec 251 is really a branch of the gencral rule that agree-
ments involving personal considerations of skill, confidence, or the like are not assign-
able or transferable.

Right of person 233. In case where the agent is personally
dealing with agent ., ol . . . L
personally liable. liable, a person dealing with him may hold either him or

his principzl, or both of them, liable.
lustration

A enters into a contract with B to sell him 100 bales of cotton, and afterwards dis-
covers that B was acling as agent for C. A may suc either B or C, or both, for the price
of the cotton. ;

In cases where the agent is personally liable.—As 10 the cases where an agent is
personally liable, sce scc. 230 and commentary thercon.

This scclion is a clear departure from English law under which the liability of prin-
cipal and agent is alicrnative and not joint.” According to this section the creditor may
hold cither principal or agent as severally liable in the aliernative, or at his option hold
them jointly liable. If he clects to hold ther: jointly liable, he can sue them both; but if
he elects to sue onc only he must be deemed 1o have given up his rights against the other,
since in that case the liability is alternative and not joint.*®

Case where the agent is so liable personally, the terms of his liability must be ascer-
tained from the terms of the contract. The agent may as well have intended that both
should be liable."”” The agent may have intended to guaraniee the performance.

Creditor’s election.—A person who has made a contract with an agenl may; if and
when he pleases, look direetly 1o the principal, unless the liability of the principal has
been excluded by the express lerms of the contract. He may look directly to the principal,
ever though he was not aware of the existence of the principal when he made the con-
tract, and even though the agent is personally liable. This is because the law which makes

.V Borries v. Imperial Ottoman Bank (1873) Westmoreland (1904) A.C. 11,
LR.9C.P. 38, 16 Shamsuddin Ravuthar v. Shaw Wallace &
12 Cooke v. Eshelby (1887) 12 App. Ca. 271. Co. (1939) Mad. 282, 184 1.C. 153, ('39)
13 Cooke v. Eshelby (1887) 12 App. Cas. 271; AM. 520;. Shivial Motilal v. Birdichand
Dresser v. Norwood (1864) 17 C.B. (N.S.) * (1917) 19 Bom. L.R. 370, 40 1.C, 194.
466. 17 International Rly. Co. v, Niagra Parks
¢ Butwick v. Grant (1924) 2 K.B. 483, Commission (1941) A.C. 328 (342).

15 Morel Brothers & Co. Lid. v. Earl of
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the agent liable ‘does not detract from the liability of the principal.” A company is,
therefore, liable for moneys advanced in the course of voluntary liquidation to Lhc liqui-
dator authorised by the company to borrow for the purposes of the winding up.” Simi-
larly a loan made to the Seccretary, treasurer and agent of a company authorised to raise
moneys for the Company may be recovered from the company.” But when once the
creditor has elected to sue the agent, and sued him to judgment, he cannot afterwards

r’ng a second action agamsl the principal, though the judgment against the agent may
not have been satisfied,”’ and though the creditor was not aware of the existence of a
principal when he sued the agent.”” This is on the principle that the signing of the judg-
ment against one party extinguishes the liability of the other and the creditor’s clection
has become final. But where the suit-against the agent is dismissed the creditor may sub-
sequently bring a fresh suit against the principal, the reason being that nothing short of
a judgment against the agent can amount to a binding eIeCUOn on Lhe part of the creditor
to abandon the right to proceed against the prmCIpaJ

234. When a person who has made a contract with an agent induces

_ Consequence of the agent to act upon the belief that the principal only
;‘r?:;‘;a% ogent o will be held liable, or induces the principal to act upon

belief that princi- the belief that the agent only will be held liable, he
E:::dm ag::élu“;lil\],e?; cannot afterwards hold liable the agern. or principal

liable. ' respectively.

Estoppel against third party.—This section is a corollary to the preceding section.
Although the third party has the option to proceed against the agent or the principal or
both of them, this secticn restricts that right on the ground of estoppel if he has induced
either of them to act on the belief that one of them shall not be held liable. The third party
is estopped hy its active represcnlations in exercising its option contained in section 233.

If a third party knowing full well who the principal is prefers 1o give credit to the
agent and dcbits the amount to the agent® or where a third party agrees to hold the
agent for sale only liable for loss if the goods supplied by the supplier (principal) are not
in accordance with the sample,” it can be stated that he induced the principal to act on
the belief that he would not be held liable and that the agent alone would be held liable.

Inducing belief in agent/principal.—Unless there is an aclive representation, any
unilateral ac. snch as receiving a part payment” or proving in the bankruptcy of the
agent” or initiaticn of proceedings against one of them” may not conclusively prove

18 Calder v. Dobell (1871) L.R. 6. C.P. 436. 2 Raman v. Vairavan {(1883) 7 Mad. 392,

13 In re Ganges Steam Car Co. (1891) 18 Cal. citing Curtis v. Williamson {1874) L.R. 10
31. QB. 5. ’

2 Purmanundass v. Cormack (1881) 6 Bom. 24 Addison v. Gandasequi (1812) 4 Taunt
326. 574,

2 Shivlal Motilal v. Birdichand (1917) 19 25 Mahadev v. Gauwri Shankar (1951) A.
Bom. LR. 370; Bir Bhaddar v. Sarju * Assam 42.
Prasad (1887) 9 All. 681; Priestly v. 2 Curtis v. Williamson (1874) L.R. 10 Q.B.
Fernie (1865) 3 H. & C. 977, and see 57; Fell v. Parkin (1882) 52 LJ. Q.B. 99.
Morel Brothers & Co. Ltd. v. Earl of West- 21 Clarkson Booker v. Andjel, (1964) 2 Q.B.
moreland (1904) ‘AC. 11. 775: (1964) 3 All. ER. 76: (1964) 3

22 Shivlal Motilal v. Birdichand (1917) 19 W.LR. 466.

Bom. L.R. 370, 38C-381.
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that he actively induced the belicf in the agent or the principal, as thé case may be.

235. A person untruly representing himself to be the authorised
Liability of pre- agent of another, and thereby inducing a third person to
RO0E] et deal with him as such agent, is liable if his alleged
employer does not ratify his acts, to make compensation to the other in
respect of any loss or damage which he has incurred by so dealing.

Liability of pretended agent to third person.—The law in England is established
by Collen v. Wright.™ 1t applies not only o the case of a person who represents that he
has authority from another when he has no authority whatever, but to the case of a person
who represents that he has a certain authority from another when he has authority of
another description.” The duty is grounded on an implied warranty by the agent that he
has authority, and the action, being in contract, lics even if the agent honestly believed
he had authorlty The doctrine has bezn fully confirmed by later authorities and by the
House of Lords.” An agent reports o his principal that he has made a bargain for his
principal with a third person. The report is incorrect for the contract is not complete and

- goes off altogether. In such a case the agent does not represent himself 1o be the agent
of the third party, and is not liable undcr the rule in Collen v. Wright.

‘A public servant acling on behalf of the Government is not deemed I.O warrant his
authority, nor does he make himsclf personally liable on the comract ' and for the
same rcason of policy.,

If a man goes through the form of contracting as an agent, but warns the other party
that he has at the time no authority, he is obviously not liable under this section.*

““Untruly representing himself”’.—The rule embodied in this section is based
upon “‘an untrue representation of authority’” and “‘the other party acting thereon.”” The
representation may be expressed or implied. The words *‘untruly representing’’ in this
section are intended to restrict the law in India, while in England the law is based on a
wider doctrinc of a breach of implied warranty of authority (16, 18). If unknewn to: the
agent, his authority has ceased to exist because of principal has died or had become
insane or insolvent, it cannot be said that he untruly represented his authority, In the
Bombay case the agent was not authonscd to sign the charter party and hence he untruly
represented that he had authority to sign.’ * In the Allahabad case the agent was author-
ised to sell at a particular rate but he sold lt at a lower rate and hence he uniruly repre-
sented his authority to scll at a lower rate.® The usc of the word ‘untruly’ is intended
not o make an-innocent agent liable. The Indian legislature might have contemplated that
an agent should not be a guarantor of authority (a situation whiclx would be unduly hz 'sh)
and herce it made a departure from the English law. This is zvident from the measure
of damages provided in this section which is different from the one under the English
law. The liability of a pretended agent under this section does not arise, enless the rep-

% (1857) TE. & B. 301, in Ex. Ch. 8 E. & B. 31 Dunn v. Macdonald (1897) 1 QB. 555
647. Sce Hasonbhoy v. Clapham (1882) 7 C.A.
Bom. 61, 66. : 32 Halbot v. Lens (1901) 1 Ch. 344,

2 Ganpat Prasad v. Sarju (1911) 9 All. L.J. 33 Hasonbhoy v, Clapham (1882) 7 Bom. 61.
8: 34 All 168. 34 Ganpat Prasad v. Sarju (1911) 9 All. L.J.

30 Starkey v. Bank of England (1903) A.C. 8: (1912) 34 All. 168, :

1.4.
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representation that he is the agent of another is false, and also induces the person to whom
the representation is made to decal with him as such agent. A representation by the defen-
dant to the plainti(f that she is the duly authoriscd agent of her minor son does not render
her liable under this section, if the plaintff knows that the son is a minor. For a minor
cannol appoint an agent (s. 183 above), and conscqucnﬂy no warranty such as would sup-
port a suit could arise out of such a rcprcscmauon

Measure of damages.—In England, the action being founded on contract, and not
on tort, the measure of damages is the loss sustained as the consequence of the breach
of the implied warranty. In other words, the person acling on the misrepresentation is
entitled not only 10 recover any loss actually sustained through being m1slcd but also any
vrofit which he would have gained if the representation had been true.

It is open 1o question whether in India the compensation recoverable under the sec-
tion will be assessed on the same principle. The language used seems more appropnale
to an action in the nature of an action of deceit than to one founded on a warramy &

236. A person with whom a contract has been entered into in ‘the

Person  falscly character of agent is not entitled to require the perform-
contracting as N 2 g 3 s g
agent ol entided  ANCE of it if he was in reality acting, not as agent, but on

to performance. ~his own account.

Agent acting on his own account not entitled to require performance.—English
authorities make 4 distinction in this matter between contracts on behalf of a.named prin-
cipal and those in which the principal is not named. It does not seem possible, however,
to read any such distinction into the perfectly gencral language of the present section;
and, indeed, the English rule has never been seitled by a Court of appeal. The High Court
of Calcuula has held that this section is not restricted W cases where an agent purports
to act for the named principal. If a person professing to act as an agent for an undis-
closed principal enters into a contract with another, and there is no undisclosed principal
in fact, the present scetion at once applies, and he cannot sue on the contract.”

Conversely, where a man has contracted in writing in terms importing that he is the
sole principal, e.g. made a charter-party “‘as owner of the ship A, anather person cannot
be allowed 1o sue on the contract as an undisclosed principal.

237. When an agent has, without authority, done acts or incurred
L - - . . . .
Liability of prin-  obligations to third persons on behalf of his principal,
gﬁ;’:f mlm“‘:g‘fn“ff; the princ.ipal is bound by suclh acts or obli ggtions if he
unauthorised ~ acts  has by his words or conduct induced such third persons
were authorised. : E 2 o
: to believe that such acts and obligations were within the

scope ‘of ‘the agent’s authority.
P g y

35 Shet Manibhai v. Bai Rupaliba (1899) 24 34 Cal. 628; Nanda Lal Roy v. Gurupada
Bom. 166, citing Beattie v: Lord Ebury, Haldar (1924) 51 Cal. 588.
LR. 7 HL. 102. 3% Ramji Das v. Janki Das (1912) 39 Cal. 802
36 Firbank v. Humphreys (1886) 18 Q.B. Div. Nanda Lal Roy v. Surupada Haldar, supra.
et Gl - d 40 ffumble v. HHunter (1848) 12 Q.B. 310;
37 See Vairavan Cheltiar v, Avicha Chetiiar Rederi  Altienbolaget Trans-atlantic V.
(1915) 38 Mad. 275, 278, Fred Drughorn (1918) 1 K.B. 384 C.A.,

38 Sewdutl Roy Maskara v. Nahapiet (1907) affirmed in H.L. (1919) A.C. 203.
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Hlustrations

(@) A consigns goods to B for sale, and gives him instructions not to sell under a
fixed price. C, being ignorant of B’s instructions, enters into a contract with B (0 buy the
goods at a price lower than the reserved price. A is bound by the contract.

(b) A entrusts B with negotiable instruments indorsed in blank. B sells them to C in
violation of private orders from A. The sale is good.

Ostensible authority.—This section can be called “‘agency by estoppel’”. This sec-
tion requires that the principal should have by his conduct or words induced a third
person and the third person was induced o act on the basis of such conduct or words.

The words or conduct on the part of the principal and inducement of belief in the
third person thereby create an estoppel against the principal vis-a-vis the third person.
This form of estoppel is called ostensible authority or apparent authority.

The words “‘by his words or conduct induced such third persons to believe”’ refer
to specific representation and not a representation to the world. In other words “‘holding
out 1o the world’’ is ruled out.*' If a third person who is not induced to believe that
such acts or obiigations were within the scope of the agem’s authority, this section would
not apply.

This section must, in point of fact, 0verlap sec. 188 in m:my cases, but the principles
are distinct. Under scc. 188 the question is of the trae construction to be put upon a real,
though perhaps not verbally expressed, authority. Here the lability is by estoppel, and
independent of the apparent agent having any real authority at all; the question is only
whether he was held out as being authorised; and this includes tae case of secret resiric-
tics on an exasung authority of a well-known kind.

It is a ““well-eswablished principle that, if a person employs another as an ‘agent in
a character which involves a particular authority, he cannot by a secret reservation divest
him of that authority.””** **Good faith requires that the principal shall be held bound by -
the acts of the agent within the scope of his general authority, for he has held him out
to the public as competent to do the acts and to bind him thereby.”” : S.A. sec. 127. Where
a transaction undertaken by an agent on behalf of his principal is within his express
authority, the principal is bound without regard to the agent’s motives, and 1nqu1ry
whether the agent was abusing his authority for his own purposes is not admissible.”

Very many illustrations of the principle are to be found in the English authorities,
of which the following may be given as typical examples. Where a principal wroteto a
third person saying he had authorised the agent to see him, and, if possible, to come o
 an amicable arrangement, and gave the agent instruction not to settle for less than a cer-
tain amount, it was held that he was bound by a scttlement by the agent for less than that
amount, the third person having no knowledge of the verbal instructions.” An agent
was authoriscd, in cases of emergency, to borrow money on exceptional terms outside the
ordinary course of business, and it was held that the principal was bound by a loan on
such exceptional terms made by a third person who had no notice that the agent was
exceeding his authority, although no emergency had in fact arisen.*” Where a solicitor

41 Farquharsc;n Brothers & Co. v. King & 44 Trickett v. Tomlinzon '(1863) 13 C.B. N.S.

Co. (1902) A.C. 325 (341). - 663. Sce also National Bolivian Navigation
42 Cockburn, -C.J, in Edmunds v. Bushell Co. v. Wilson (1880) 5 App. Cas, 176, 209.
(1865) L.R. 1 Q.B. 97, 99. 45 Montaignac v, Skirta (1890) 15 App. Cas.

43 flambro v. Burnard (1904) 2 K.B. 10 C.A. 357, Bryanat v. Quebec Bank (1893) A.C. 179.
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was authorised to sue for a debt, it was held that a tender to his managing clerk was equi-
valent to a tender to the client, though the clerk was forbidden to receive payment, he not
having disclaimed the authority at the time of the tender."

It must be understood in illustration (b) that the instruments are not handed to B
mercly for safe custody.

The Privy Council case of Ram Pertab v. Marshall,”” which, however, was not
decided with reference Lo the section, affords an additional illustration. In that case the
principal was held liable upon a contract entered into by his agent in excess of his author-
ity, the evidence showing that the contracting party might honestly and reasonably have
believed in the existence of the aJLhorILy to the extent apparent o him. In Fazal Ilahi v.
East Indian Railway Company'’ Act IV of 1894 prohibited parcel clerk from accepting
consignment of fire works for carriage by passenger train. He by mistake accepted such
consignment but kept quiet and did not send the consignment by goods train. It was held
that the Railway Company was bound by the act of parcel clerk for not carrying out the
contract as the latier was held out to the world by the Railway Company as a person
authorised on behalfl of Company to accept consignment for dispatch. The parcel clerk
was acting on behalf of his principal in the exercise of his apparent autharity and his acts
thus bind the Railway Company which could have dispatched the consignment without
unreasonable delay by the goods train. Where, however, a person is aware that the agent
is acting under a power of attorney and does not trouble to read it, he cannot complain
if the principal rcfuses 1o be bound by an act beyond the authority of the agent.”

Notice of excess of authority.—No act done by an agent in excess of his actual
authority is binding on the principal with respect to persons having notice that the act is
unauthorised. This proposition is so obvious that it wou!d be superfluous 1o cite author-
ities in support of it.

““On behalf of his principal.”—"‘A principal is not bound by any act donc by his
agent which he has not in fact authorised, unless it is done in the course of the agent’s
employment on his behalf,”? and is within the scope of the agent’s apparent authority.”™

238. Misrepresentations made, or frauds committed, by agents
Effect, on acting in the course of their business for their principals,
ff;f:srf‘m‘j‘[‘a‘h:: ™ have the same effect on agreements made by such agents
fraud by agent. as if such misrepresentations or frauds had been made or
committed by the principals: but misrepresentations made, or frauds ~om-
mitted, by agents, in matters which do not fall within their aufhonty, do
not affect their principals.

Hlustrations

(@) A, being B's agent for the sale of goods, induces C 10 buy them by a misrep-
resentation, which he was not authorised by B 1o make. The contract :s vmdable as
between B and C at the option of C.

46 Moffat v. Parsons (1814) 1 Marsh 55. 22 Luck. 93, 229 I.C. 421, ('48) A.O. 54.

47 (1899) 26 Cal. 701. Sce also Fazl lahi v. 4 McGowan v. Dyer (1873) LR. 8 Q.B. 141.
East Indian Railway (1921) 43 All. 62, 30 Morarji Premji v. Mulji Ranchhod Ved &
48 United Provinces Governmnent v. Church Co. (1923) 48 Bom. 20.

Missionary Trust Association Ltd. (1948)
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(b) A, the captain of B’s ship, signs bills of lading without having received on board
the goods mentioned therein. The bills of lading are void as between B and the pretended
consignor,

Liability of principal for agent’s fraud or misrepresentation.—In order that a
principal be liable for misrepresentations or frauds of his agent, the essential require-
ments are that they should have been committed (i) *“in the course of business of
agency’” and (i1) ““in respect of matters within the agent’s authority.”’ The aforesaid two
conditions indicate that the liability is not vicarious; the words ‘‘as is such misrepresen-
tations or frauds had been made or commiited by the principals’” also indicate that if
those two conditions are complied with, the principal is liable as if such acts are his own.

This section would cover cases as (1) a servant acting in the course of his employ-
ment of his master; and (2) an indcpendent contractor acting for his principal.

In course of business.—An agent having control of his principal’s business prefers
fr+ -dulently a particular creditor would be an act of fraudulent preference by the prin-
cinal ™!

. In course of employment.—-Thc accordance of this section with the modern
Common Law is well shown in a judgment delivered in the Judicial Committee by Lord
Lindley' *“The law upon this subject cannot be better expressed than it was by the acting
Chicf Ja:ze [of New South Walcs] in this case. He said: “Although the particular act
which gives the cause of action may not be authorised, still, if the act is done in the course
of employment which is authorised, then the master is liable for the act of his servant.” -
This doctrinc has been approved and acted upon by this Board in Mackay v. Commercial
Bank of New Brunswick,” Swire v. Francis,” and the doctrine is as applicable to incor-
porated companies as Lo individuals. All doub: on this question was removed by the deci-
sion of the Court of Exchcquer Chamber ia Barwick v. English Joint Stock Bank*
which is the Icading casc on the subject. It was distinctly approved by Lord Sclborne, in
the House of Lords, in flouldsworth v. City of Glasgow Bank,” and has been followed
in numcrous other cases.”’*

In the passage here referred to as now the leading authority, Willes, J., delivering
the judgment of e Exchequer Chamber said: -

‘“With respect 10 the question whether a principal is answerable for the act of his
agent in the course of his master’s business, and for his master’s benefit, no sensible dis-
tinction can be drawn between the case of fraud and the case of any other wrong. The
gencral rule is, that the master is answerable for every such' wrong of the servant or agent
as is commitied in the course of the service and for the master’s benelit, though no
express command or privity of the master be proved.” That principle is acted upon
every day in running down cases. It has been applied also [in various cases of trespass,
falsc imprisonment by scrvants of corporalions acting in supposed cxecution of their
dutics undcr by-laws, and the like]. In all these cases it may be said, as it was said here,
that the master has not authoriscd the act. It is true, he has not authorised the particular
act, but he has put the agent in his place to do that class of acts, and he must be ans-

5L Re;: Drabble Bros. (1930) 2 Ch. 211. 36 Citizens's Life. Assurance Co. v. Brown
52 (1874) L.R. 5 P.C, 394, ‘ (1904) A.C. 423, 427.
53 (1877) 3 App.-Ca..106. 57 See Laugher v. Pointer (1826) 5 B & C.

54 (1867) L.R. 2 Ex. 259. . 547, at p. 554, 29 R.R. ar pp. 320, 321.
55 /1880) 5 App. Ca. al p. 326. . ,
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werable for the manner in which the agent has conducted himself in doing the business
which it was the act of his master 10 place him in.”"** The words ““for the master’s ben-
efit,” which occur in this judgment, were applicable 10 the case before the Court, but
must not be taken as restricting the scope of the rule, though there was for some time con-
siderable authority for that reading. If the act belongs to an authorised class, it is not .
material whether the agent intends the principal’s benefit or not, not whether the principal
in fact derives any benefit. A solicitor’s managing clerk, having authority to transact con-
veyancing business on behalf of the firm, ook a client’s instructions to sell some property
(by his own advice, given with fraudulent intent) and got the decds from her (which he
might properly have done). Then he procured her execution of instruments, being in fact
conveyances to himself, which the client supposed (as intended by him) to be merely
formal papers; and having thus obtained the means of making an apparently good title
in his own name, he dealt with the property for his own purposes. The House of Lords™
held that this was a fraud committed by the manager in the course of his employment for
which the principal was answerable. It is clear from the Jjudgments that the rule applics
to ostensible as well as to actual authority. i :

Bribery of agent.—The rights of the principal against an agent is respect of bribes
received in the course of the agency are dealt with in the commentary to sec. 213 and
sec. 216. In addition to what is said there it may be mentioned that the receipt of a bribe
by an agent justifics his immediate dismissal without notice, although the contract of
agency may provide for its continuance for a specified time.®

As against the person promising or giving anything in the nawre of a bribe to an
agent, the principal may avoid any contract made or negotiated by the agent, or in the
making of which the agent was in any way concerned, whether he was in fact influenced
by the bribery or not, it being conclusively presumed against the briber that he was so
influenced.” In Shipway v. Broadwood™ A agreed 10 buy a pair of horses from B,ifA’s
agent certified that they were sound. B secretly offered the agent a certain sum if the
horses: were sold, and the agent accepted the offer. The agent certified that the horses
were sound. Tt was held that A was not bound by the contract, whether the agent was in
fact biased by the offer made to and accepted by him, or not.

An agent cangotl maintain any action for the recovery of moncy promised to be
given to him by way of a bribc whether he was induced by the promise to depart from
his duty to the principal or not.*”” Such a promise, being founded on a corrupt conside-
ration, cannot be cnlorced by law.

Right of principal to follow property into hands of third persons.—Where the
property of the principal is disposcd of by an agent in a manner not expressly or osien-
sibly authorised the principal is entitled, as against the agent and third person, subject
to any“cnactmcm 1o the contrary,” to recover the property, wheresoever it may be
found.™ .- :

38 L.R. 2 Ex. 259 at pp. 265, 266. Bartram v. Lloyd (1904) 90 L.T. 357.

% Lloyd v. Grace Smith & Co. (1912) A.C. 82 Harrington v. Victoria Dock'Co. (1878) 3
716, reversing the decision of the C.A. Q.B.D. 549.
(1911) 2 K.B. 489; Dina Bandhu Saha v. 63 See, for instance, sec 178; and sec. 27 of
Abdul Latif Molla (1923) 50 Cal. 258. Indian Sale of Goods Act as to sales and

& Bostan Fishing Co. v. Ansell (1888) 39 Ch. pledges by persons in vossession of goods
Div. 339. or of the documents of title thereto.

8 Shipway v. Broadwood (1899) 1 Q.B. 369; & Farquharson v. King (1902) A.C. 325;



330 THE INDIAN CONTRACT ACT [S. 238

. Personal liability of agent to repay money received to principal’s use—If
money is paid (o an agent on the principal’s behalf, and the payer becomes entitled, as
against the principal, to repayment, the agent,-as a general rule, is not liable (o repay it
even though:the money-is still in his possession.”

But an agent is personally liable to repay money paid to him under a mistake of
fact,®® unless he has paid it over to the principal in good faith, or unless he has dealt 1o
his detriment with the principal in the belicf that the payment was 2 valid one, before
receiving notice of the intention of the payer to demand repayment.” Similar principles
apply where the money is pznd in respect of a voidable transactions,” or for a consid-
eration which totally fails,” or undcr duress,” or in consequence of any fraud or wrong
to which the agent is not a pany ' But if the agent has becn a partly to the wrongful act,
payment over is no defence in the case of wrong-docrs > An agent is also personally
liable, notwithstanding that he may have paid the money over ln good faith, if it was paid
to him in regard to a contract made in his personal capacaly g

Money received by agent from a third person by fraud.—In a Bombay case an
agent defrauded 4 third party of a sum of money and then used the money to discharge
pro tanto a debt which he owed 1o the principal. The Court held that as the principal did
not know, and had not the means of knowing that the money was wrongfully oblamcd
the third party had no right to follow the money-and 1o require the principal to repay it.”

Chapter XI

OF PARTNERSHIP (Repealed)

This chapter of the Act, comprising ss. 239 to 266, has been repcaled by the Indian
Partnership Act, 1932, s. 73 and Sch. I1.

Colonial Bank v. Cady (1890) 15 App. 68 Holland v. Russell, note (a) above.

. Cas. 267; Mussammat-Ram Kaur v. Ragh- 6 Ex parte Bird (1851) 4 De G. & S. 273.
bir Singh (1920) 2 Lah. L.J, 516; Karala 70 Owen v. Cronk (1895) 1 Q.B. 265.
Valley Tea Co. v. Lachmi Narayan (193%) 7 East India Co. v. Tritton (1824) 5 D. & R.

68 Ca. L.J. 94. 180 1.C. 141, (°39) AC. 14. 214.
& Taylor v. Metropolitan Ry. Co. (1906) 2 72 Ex parte Edwards (1884) 13 Q.B.D. 717.
“ KB.55. 73 Newall v. Tomlinson (1871) LR. 6 C.P.
66 Newall v. Tomlinson (1871) L.R. 6 C.P. 405.

405. ‘ 74 Morarji v. Mulji Ranchhod Ved & Co.

67 Holland v. Russell (1863) 4 B. & S. 14. (1923) 48 Bom. 20.
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ACCEPTANCE —
absolute and unquahiicd. must be. 20, 29.
by performance of conditions, 30,
by post. 14
by receving consideration, 32, -
Certainty of. 27
Communication of, 16
Condition precedent Lo, 26,
Conveyed by post but revoked by telegram
subsequently, 22.
in a prescribed manner, 28,
nignorance of offer. 31,
N msurance contract. 29.
manner or mode o, 26-30,
musi be within reasonable time, 25.
must be by offerce, 43,
of proposal, 4, 18.
of reward for informamion, 25, 31,
revocotion of, 22,
revocation arriving belore. 22,
usudl and reasonable manner. 29
ransmission ol, by post. 20
ACCORDY & SATISIACTION — 1063,
ACCOUNT. RUNNING —
appropriation of payments i case ol. 133,
ACKNOWILFDGMENT —
chstinguished with pronuse o pay ume
barred debt. 93, 94,
ADVERVISIFMENT —
COMTICL by 6, 25, 3.
ADVANITAGL —
recenved under vond agreement. 165,
AGENT —
Sce principal and agent.
AGREEMENT —
advamage recenved under. must be restored.
165.
ambizuous! 103,
amounting 1o trading with cnemy.
© between parties ata distance. 19,
between parties on phone. 21-22,
collateral o wagenng agreement, 107,
consideration lor, uniawlul, 74
contingent on impossible events, 114.
defined. 5.
distinguished from contract. 13, 34,
entire or divisible agreements, 88,
[or promotion of lingation in which one has
no interest of his own, 84.
for stifling prosccution, 33.
fraudulen. 80,
interfering with course of justice, 85,
in restraint of legal proceeding. 94,

b3
I

in restramt of marriage, 95.
in restramt of trade. 96.
not 1 bid against one another at auction. 87.
public policy agamst. 82,
tending 10 Crevte interest against duty, 8o.
lending Lo create monopoly, 87.
10 do impossible act. 8.
10 do lawful and untaw ful acts, 154.
1o procure marriage for reward, 86.
ta traffic in sale of public offices, 87.
voud, 5,88, 95,96, 99, 102, 104, 148.
when a contract, 5, 34.
where unliwvful consideration in part, 83.
AIRT INES — 247,
ALIEN ENEMIES —
coniract with, 82.
ALTERATION —
of contract, 157,
oF ducument. 159-161,
AMBIGUITY —
agreement void for. 102,
ANTICIPATORY BREACH — 127 193,
APPROPRIATION OF PAYMENT — 153,
ASSIGNMENT — 11,
ol contract. 118,
of contraet ind novation distinguished, 158,
ATTORNLY'S —
authoriy, 278,
lien. 258,
AUCHON —
aucioneer al. azent ol vendor, 23,
auchoneer’sauthorny, 279
sale by, 23
mistake as Lo perod of rent in, 73,
BAILMENT —
buulee’s liability Tor unauthorised use. 249,
banlor not entiled 1o make bailment. duty 1o
compensiate bailee. 252,
by several jumt owners, 253
bullor 1o pay expenses 1o gratutious balee.
251
carricr, commen  kw  ability  whether
alfected by contruct act, 246,
care required by baileg. standard. of. 245,
248 ;
consent in. 243,
dehmiion ol 241, :
delivery to bailee how made, 244,
duty 1o disclose faulis in baited goods, 244,
duty of badee o return hailed goods, 251,
2 5
dehvery by batlee 1o one ol the joint owiers,
233
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finder of goods, right to reward, 254,

gratuitous, terminated by death of baitor or
hailee. 252,

liahility ol hailee when goods bailed are not
returned. 252,

licn of bailee. particular and ‘rcnual 254,
250,

mixture with bailee™s own goads, cllect ol
250,

may exist without enforceable contract, 243.

right 1o sell, 254,

third pariy’s right, 253,

" BANKERS TIEN — 250,

BARRISTER & CLIENT — 278,
BID — 21.23.
BREACH OF CONTRACT —
anticipatory, 127, 193,
conseguences ol, 188-209.
cantract for purchase of land. 198,
measure of damages for, 188.
BROKIR —
authority of, 279, :
commussion {or wagering agreement. 107,
BURDEN OF PROOF — 44, 55.171. 247,

CAVEAT EMPTOR — 70,

-(’ﬂm( 1Y —

Toreaittract, 35.
CARRIER —
by air, 247.
by railway. ability for loss of goods. 246-247.
by sea. 247,
whether contract act applies. 247,
CHAMPERTY — 84,
CHARGE — 10,
CHARTER PARTY —71.
COERCION
defined. 47.
cffect of. on agreement. 63, 64
money paid under, 183, 186.
COHABITATION —81.
CO-HEIRS -~ 133,
COLI ATERAL AGREEMENT —
in void agreement. 107,
COMMISSION TO AGENT — 304,
COMMUNICATION —
instantancous (phond or telex), 21.
of acceptance of proposal. 17
of acceplance of special conditions, 17
when complete, 17
what is, 16-17
COMPENSATION —
for breach of contract, 188,
for  falure  to - discharge
resembling contract, 188.

obligation

for voluntary service, 93.
liabiluy of pretended agent, 324,
liability ol party preventing the other from
preforming his promise. 143, ]
abligation  arising when agreement s
discovered 1o be void or contriact becomes
void. 72, 163, .
o promisee when promisor knew the act
impossibie or unlawful. 145, 154,
sum named 0 contract when it is broken
must be reasonable. 201, 206, 207, 208.
COMPOUND INTEREST — "(l"r
COMPRONMIST — 90,
CONCEALMENT — 59.236.
CONDETTON —
caoncurrent. 141,
precedent. 141
CONITICT O 1AW — 33,
CONSENT —
ambiguity in expression of, 44,
apparent., given under mistake, 44
coercion excludes, 47.
consent and estoppel, -h
defined. 44,
free, what s 47,
oblmned by fraud, 58.
statutory one, 22,
CONSIDERATION —
absence of gendrally, avoids agreement, 0.
act. must be at the desire nflh&. pramisar, 7.
defined. 4.7,
executed, 1.
executony, I
Forbearinee 1 sue is. 12,90,
lorbidden by law. 75,
illegal. 75. 77.
immoral. §1.
madegquiaey ol o1 95,
tawluband unlawtul. 74, 77. st
naturil love and atfection, 89,
past. 11,7
promusc. 6.
promise o pay tme harred debt, 93,
public policy, opposed to. untawful. 82,
third party may furnish, 8.
prospective, 1.
CONTINGENT CONTRACT — 112,
CONTRACT —
agreement dusungulshml from. 13_
agreement when, 5. A4,
ambiguous contract, 102,
assignment of. 118,
contingent. 112
defimtion of. 5.
foreign. 4.
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infant’s, 35.
insanity as bar to, 42, 43,
place uf, 33,
previous law, 2.
quasi contract, 173,
rescission of, 161,
SIFNgCT L0, 9.
voidable, 3, 14, 63, 68, 73, 143. ]
with unum\cmnahle, unfair and
unreasonable terms, 51.
wager, by way of, 105.
writing, requirement of, 34.
CONTRACT ACT —
applicabiny of, 1, 2. }
COrpurations. contracts of, 43, 168,
introduction of Linglish law in India, 1.
native law of contract how far applicable. 2
not retrospective, 4,
saving ol usage or custom of trade, 3.
seope of, 2.
usage or custom of rade referred in
act—distinel from  general custom  of
merchant, 3, 297.
usage of muh_ not o be inconsistent with
Act. 3,
CONTRIBUTION — 133,
CORPORATION —
contract with, not under seal, 43, 168-6Y.
CORRESPONDISNCTE —
contract by, 19, 20,
CUSTOMS OF TRADI? — 296 207
COVENANT —
running with land, 1J.

DAMAGES —
and requirement of actual lms m s, 73-74,
192, 200.
conscquencees contemplated by partics
the tme of contract, lability for, 188,
immaovable property, breach of contract {or
purchise, 198,
in anticipatory breach, 193,
inlerest by way of, 199,
measure of, 188, 325.
penalty, stipulations for increased interest by
way of, 202
reasonable compensation, 207.
when ready market o goods not available,
191.
whether recoverable without actual loss?
190. j91.
DAMDUPAT — 120.
DEATH OF —
agent. 289,
bailor or bailee, 252.

contracung party, 113
principal, 289,
surety, 223,
DERT —
barred. promise 1o pay, Y3.
dincharged when performance prescribed,
140,
its meaning in s, 25 of Act, Y5.
payment of, incurred by minor, 40.
puyment of several and distinet. 155,
DEL CREDERFE AGENT — 2749, 290.
DELAY — 145, 196,
DELIRIUM — 43
DELIVERY —
duty of bailee for bailed goods, Zﬁl
late, 192,
place of, 139,
promisec 1o have reasonable upportunity 1o
sce in ofler, to perform or Icndu 120:
DEPOSIT — b
for performance of contract, 2()6
on agreement for purchase of mmovable
propuerty, 205.
suit to recover, 11,
DETENTION —
right of, 254-254.
DILIGENCE —
required where consent was ohtained by
misrepresentationor silence amuounting 1o
fraud. 64-06.
standard of, required fromy a hailee. 243,
248.
DISCHARGT: OF CONTRACT —
by alteration ol written contract, 137161,
by new agreement or novation, 135,
impussibility ol perlormance by act of
partics L contract, 143.
performance and discharge, 117.
DISCLOSURI: —
by bailor of Tauls in bailed goods, 244,
[alure in certain kinds of lacts, 60.
DOCUMENTS —
aitcration ol 139,
ol e 1o goods, 263,
DRUNKENNESS —
contract while in state of. 43,
DURLESS — 48.

EARNEST MONEY —
distinguished from sceurity deposit. 203.
lorleiture of it 205,
ENEMY ALIIN — 13,82
EQUITY —
berween agent and third party. 221,
in gross inadequacy of consideration, 93,
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ERROR —
as ta person, 45 - 47.
fundamental, 45.
ESTOPPIL. — 11, 39, 45, 323.
EXECUTED CONSIDERATION — 1.
EXECUTORY CONSIDERATION — 11.
FACTOR —
authority of, 257.
for sale of goods. 257.
FAMILY ARRANGLMENT — 10.
FIDUCIARY RETATIONSHIP —52.
FINDER OF GOODS —
as bailce, 243.
his right of licn, 254,
his right to suc for reward. 254,
his right 10 sell, 254.
FORBIDDEN BY 1AW — 73,75, 76.77.
FORBEARANCE TO SUE — 90,
FOREIGN CONTRACT — 4.
FOREIGN AW — 72,
FOREIGN PRINCIPAL — 317,
FORMATION OF CONTRACT — 70.
FRAUD —
and means of discovering truh, cllect on
agreement, 65.
consent procured by, 47, 38
defliniton of, 58.
effect on agreement, 63, 64
fraudulent consideration or - obeer  of
agreement, 73, 80
fraudulent representation when irrelevant.
67,
nusrepresentanon, relation of. 59. 60,
non-disclosure of certaimn kinds of fucts, 60).
want of reasonable belicl as evidence of, 61,
FRUSTRATION OF CONTRACT -
and rights ol promisce when promisor kness
impossibility or act as unlawlul, 148 154,
by torat or partial prohibition. 150,
ctfects, 153,
instances of frustration and no frostration.
153.
under sections of ndian Contract Act. 149,
FUNDAMENTAL —
error. 45.
matier. 104.

GAMING — see Wager.
GOVERNMENT —
agent of, 287.
as principals, 319,
(iUAR/\N'l'IT -
by misrepresentation or cancealment, "1{1
consileranon for, 215,
continuing. 20233207

contract ol denned. 213.

contribution belween co-sureties, 239

death af surcly and conlinding guarantee,
223,

discharge of principal debtor, 227.

implicd indemnity, by principal debtor, 237,

obtamed by conccalment or  nusrepres-
entation invalid. 236.

partics 1o contract of, 213,

surely’s extent of liabily, 217,

surcly’s right of subrogaton, 2332236,

under Indian & Fnglish ks, 215,

where limited in amount, 217,

HINDU LAW — 1. 79.

THOLDING QUT — 326.

HUSBAND & Wil'i: —
as agent of her husband. 276.
authority of husband generally required, 42,
but may pledge his cr edit [or necessaries, 42.
unduc influence berween, 52.

IDENTITY —
error as 1o, 45.
ILLEGAL CONTRAC e
ILIEGALITY — 73, 75,88,
IMMORAL — 73,81,
IMPOSSIBILTTY —
agreement 1o do mpossible act is void, Hs.
arising lrom act of party mmnlmcl 151.
commercial, 152,
fcgal. 152,
of contract, 149,
of performance, some matters as evidence,
150.
strike as, of perlormance. 150,
subseqguent effcet of, 149,
INDEMNITY —
contract of, defined, 211.
distinguished from guarantee, 214
liability of mdemnificr. 210,
right of indemnity holder or promisee
contraci o, 21 1.
surcty’s right of. against principal debtor,
237.
INFANT — See Minor.
INNKIPER —
position with guest. 247,
IN PARI DELICTO -— 78, 167.
INSANFTY — See lunatic.
INSOLVENCY —
discharges contract. 120.
INSURANCE CONTRACT —
acceptance in. 29-30,
and wagering agreement. 103,
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INTEREST — supply of necessaries to, 276.

as damages, 202, MAYOR'S COURT — 1.
exceessive, disallowed  in unconscionable MERCANTI ) ANGENT — 2043,
bargain, 57. MERCANTILL CONTRACT —
stipulations for, 202. - interpretaton of, 102,
INTERPRETATION — MERCANTILE USAGE — 3, 131,
ol agreement, 102, MINOR —
JOINT PROMISORS — : acreeentof. 37.
comribution belween. 131, hetrothal of, 37.
judgment unsatistied effect. 132, cannot both rcpudmu. and retain advantage
[x:ri'nrmuncc by. 13]. acquired under agreement. 164,
ratcable distribution on det: Wit 131, CUPRICHY Lo contract by Jaw of domcile. 36,
release of one join promisor eticel on debr ineurred h\ payment ol alter majority.
other, 135. Prvla
JOINT PROMISEES — 123,135 estoppel. 34,

fraudulem representabonol age by,
msurance. 40,

mortgage, 37. 39,

necessarics, fability ol 41, 174,

KACCHI ADA'T CONT I{A( 1T —
meidents. 298,
KHARCHIPANDAN — 10,

LAWFULLY — 15). s ratification by, 40.
LEASE — 151, ‘ speetlic pertormance, 41.
LEGAL - ILLEGAT. — Surety hond. 40,
severability of, 76, 154, 155, MISREPRESENTATION —
LIEN— by agent n course of business. 327,
general and panticular, 256; by H(\]'i-dlm.‘l()‘hul‘f; ol materid Tact, 61
ol agent, 3Y. consent obluined by, 47, 61, i
ol dti()l"lll.)’\ soheitors, 7\,\,_ [ deninion of, 61, : i
of bailee, 2 y duty 1o disclose, uberrimae [idei. 62
of banker, 25’(:_ ; elieet ol on azreement. 63, 64.
of facior, 257. ) mnnocently. 61, ,
ol fimder ol goods, 254, means ofdiscover ng m.nh ol slie e nl. h-l
of pawnee, 200, I ‘ 65. ‘
ol pulicy broker. 256, ol fa_u dm_! 1(1“:,(;3.
ol wharfinger, 257, sFclation ol 1o fraud. 61,63, 327.
LIMIEAT [()I\ s \\_‘_hcn irliclc\':ml. 067,
or deliy In undue influence, 3%, MISTAKL: — :
LIQUIDATED DAMAGIS — 201, ambiguity, 44, ‘ ;
LOTTERY — 111, : apparent consent given under. 44,
LUNATIC — as toanrnbules, 46, ] .
hur&cr of proof, 44. as to essential fact. 43, 69, :;'(l.
contract of. 43, as 1o fundamental error, 45, 70,
cffect of proposer’s sty 23, g as 1o lave, 72, ] ‘ y
sound mind essentials. 43, ds 1O Dalure ol transaction, 43,

as 1o subject matter, 47,

n formation ol contract, 43, 47.
mulual, 6. 70.

paymcent by, liability of payee, 183
recovery of money paid under. 153

MAINTENANCE — 84
MAJORITY —

age ol, 30.
MARKET RATE — [0,

MARRIAGE — ; MOHAMEDAN | AW — 1,38.79..
agreement in resirint of, 3. MONLEY PAID —
cuntract lo procure. for reward. m India. 86, under mistake. 183,

MARRIAGE BROCAGE CONTRACT — MORTGAGE —

86.

by minor. 37. 30,
MARRIED WOMAN — “contributions amongst mortgagors, 134
contract with, 42, dmhur-u o1, 123,
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NATURAL LOVI-& ATEI '(-"I'l()N Er92,
NATIVE TAW — 2.
NECESSARIES —41. 174, :
NEGOTIABLE INSTRUMI: N s —92; 140,

161.
NON-GRATUITOUS ACT —

obligation of person enjoying benefi t of. I‘I\'.
NOTICLE TO AGLENT —315.
NOTICE TO PRINCIPAL — 315,
NOVATION — 157

distinguished from assignment, 158,
OFFER — 3

and acceplance, English law. 21.

cllect of retusal of offer 1o perform. 124,

relation of, W proposal, 5.

revacition of, 20, 21,

standing, 25.

to perform must be umondllmnal 120, 12

PAKKI ADAT CONTRACT —
incidents of. 107, 297,
PARDA-NASHIN WOMEN —
contract with, 56. i
meaning of. 58.
PAWN — Sce Pledge
PAYMENT —
appropriaiion of {several and distimet debi ).
155,
detay in, extent of habiliny. 196.
made for another recovery ol 171
- under mistike f83:
PENALTY —
and hquidated damages distinguished. 201,
compound interest when by w 1) of penaliy.
202, 203,
interest increased, 202, 203.
stiputation Tor, \\hLIhCl’ by way of penaity,
204,
rcasonable sum pad as carnest money
- cannot be, 205.
PERFORMANCY: —
ability and willingness to perlorm, 122, 142,
breach before ime of, 127,
by jomt promisors. 132,
death of party, cffeet on. 115.
default in failure o perform. 141,
failure to, in ime, 145.
impossibility created by act of party. | ‘S
in reasonable time, 1438,
manncr of, for discharge ol debt, 140.
not obligatory, when rescission or aliecration
agreed 1o, 157,
of personal contracts, 129,
of recprocal promises, 140,

order of pe rformance. I-R
placc Jor. 138.
pronusce aceepling. from a third person,
130.
remission of, 1537. &
simultancous. 140, 141,
time for. 138, 139,
PLEADER — 278,
PLEDGE —
by joint owner |umcmmn 208.
be mercantile agent. 263,
by person in possession. under a \md ihic
agreement. 207,
defmition ot 258,
fien and mortgage compared with. 239,
licn ofa pa\\m-. 200,
pawnee’s right on pawpos's default. "hl
pawnee’s rwhi 10 reccive  extraordinary
CXPCNSes, 201.
redemption of piamed goods.’ 263.
where pawnor has a limited interest. 268,
POST OIFICE — :
as agent. 20,
POSTING —
acceprance, 20,
olfer. revocation. 19,
PRINCIPAL AND AGENT —
ageney how consutuied. 275,
agent defined. 270
agent’s authority in emergeney, 280,
agent’s duty to conmumcale. 301310,
agent’s duty to render accounts, 306,
agent’s ostensible authority. 320
agent’s position with sub-age e 23,
alternative remedies .mdln\l \\hcn hoth are
liable, 322, le
authority of agent. extent o277,
hribe reccived by agent. 301, 329,
compensation for revocalion of .wum‘) fora
perexd of time, 292,
consideration for. 274
coupled wath mnterest, 290,
del credere agent delimed. 2960,
delegation of authoriy by agent, 251,
dues of agent. right 10 retain ponapal’s
moneys, 305,
duty of agent in conduct of busmess, 293,
duty ol principat 10 agent (o give account,
301.
excess ol authority. 327.
exereise atautharity, 291.
express and m\phcd authority. 274,
fraud on principal. 316,
forfenure of commission for miscanduct.
307.
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husband and wife, wife's implied authority, defimion of, 4. ,
270. existing duty, performance of, 91.
implicd warranty of authority (fability of express - implied, 327
preiended agent), 324. 101t promisces, 135,
indemmity, agent’s right of, for acts in course mutual promises, 13.
of busiess, 310. recprocal promises. 5. 13,32, 140
lien, agent’s  for  commission  and 10 subscribe charity, 8.
disbursements on principals property, PROMISOR — PROMISEL —
305, 308. defined, 4.

lien, of attorney, 278. right of promisee 1o compensation when
fuctineer, 279. r promisor knew act impossible or unlawful,
broker. 279. 148.
factor, 279. ' PROPOSAL —see OFFER also—
pleader, 277. commumecation ol 16,
shipmasier. 279. meaning. 4.
notice (o agent, 313, Tevocation ol how made, 22
personal hability of agem on contract. 316, PUBLICOELICE, 87

322, ; ‘ ¥ PUBLICOTICER —
principal defined. 270, contract with, 287,
raulication, 285-288, 304, ratification of his acis, 287,
remuncration, 303-307. - - PUBLIC POLICY—
retainer agent's right of, 305,
revoeaton ol agent's authority, 289,
sub-agent. employment of; 251,
his position with agent, 283 .
licn of. 309.

agreement opposed 1o, 73, 82,97,
ncapuble of defimuon, 82, .
mvestrannt of tracde. 97

what it imchudes, 82

termination of his authority, 295: (‘.)UA'\'[,(. Dl 0y Rf'\(',l S 173.
substitated agent. 254, QUANTUM M]"R’[.'l I—
undisclosed principal. right of. 318, 320. SRR _:h L
whether agent hablg,when agreement is remunerition. 307.
discovered 10 be void, 170, i RAT WAY—-
who may be an agent, 271. : carriage by, 2406,
who may emiploy. 271. : RU-CTIFICATION — 71,
PRINCIPAL AND SURETY — - RECIPROCAL PERFORMANCE —
co-debiors, surctyship between. 223, 140-144, ’
contribution beiween co-sureties. 234, RECORDIRS COURT — 1.
L death and continuing guarantee, 223, RULIUND — o
discharge of surely. by giving tme o al benelit, 164, 171,
principal debtor, 228 RELEASE OF—
by laches of creditor, 226. one joint promisor, 133,
by relcase of principal debior, 226, . REMISSION O'—
by varriation of contract. 224, ‘ T performance. 161.
forbearance to sue principal debtor, surety RESCISSION —: -

not discharged. 230, :
mplicd mdemnity of surety. 237,
liability of surcty, extent of. 217.
surely defined, 213,
surcly’s right of subrogation, 233.
and see Guaraniee.
PRIVITY GFF CONTRACT — 9, 318-319.

agreement o rescid, effect ofl 15380
anuaipatory breach giving promisee right o
rescind. 127, R

clechion o resemd. 164,
loss of nght 1. 67,
ol voidablc contract, 63, 104,

party - rightlully rescinding . entitied to
PROFTTS — compensation, 208,
loss of on breach of comract. 197. CORESTITUTHON O)F—
PROGMIST: — advantage or benefit, 164, 171.
anaceepted proposal. 4. RESTRAINT O LEGAL PROCEED-

consideraton, 6. INGS —
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INDEX

cl'luci‘)

CM.L Tops. 99.
Rlbll AINT OF MARRIAGE —~9$.
RESTRAINT OF TRADI—

E"LCI 96.

exceptions, 97, ‘Jh
RIEETAIN— 3

right 10, 260, 2601. 304,
REVOCATION— Bo=ite
natice of, 25. !

of aceeprance, 22.
ol agent’s authority, 289,
of offer. 20, 2.
REWARD —
contract as 1o, 235, 28,
right to. 25, 28,
RIGHT TO sUE-—
sovercign stare as principal. 319, 0

SEA CARRITIR — 247,
SEAL — 169, 170.
SHIP MASTIR — 279,
SKILT. — ;
ol agent. 289,
of prncipal, 3127
want of, 298, 312,
SOLICITOR—
autharily «f. "?b
licn of, 258,
SOVEREIGN STATL ——3:‘) =
SPECIFIC PERFORMANCE — a5, 71, lh\
SPECULATIVEL TRANSACTTON . sce
Wager '
STIFLING PROSECUTION —
agreement of, 83,
STRIKE ~ 150
SUB-AGEN'T— see Principal and Agent
SUBROGATION — 232,

TEI MANDI TRANSAC il(w — W6
TELEGRAM — 20..
TELEPHONE — 21,
TELEX — 21.
TENDER — 121.
TERMS IMPLIED — 97, 103,
THIRD PARTY — 8,9, 321. i F
TIMI: — j
failure 10 perform in, 145.
for perfomance of contracts, 138.
limitation of, to cnfurce contractual nights
100.
performance in I‘Lci%’lndhh.‘ nme, 143,
- when not of essence-of contract; 146,
TRADING Wl 5 Il ENEMY — 82

1

TRUST — 10.
UBERRIMAL FIDEL — 62, -
UNCERTAINTY — . ==

of agreement. 44, 102

of terms, 44, 102
UNDULINFLUENCE —

burden of proot, 55.

defined, 49. . :

cifect on agreement, 68.

eqguitable doctrine, 50

option to alfirm or avoid once nmd(, is im.nl

63-09.

pardanashin woman, 56.

parent-child, 52.

solicitor, gift 1o, 52

spiritual adviser. 52.

Arustee, gifl 10, 52.

unconscionable bargains. sb
UNLAWFUL. /\(:RL_} MUENES, — 73, .-
UNSOUNDNISS OF MIND — 43, ;
USAGE OF TRADE — 3, 281, 296.
USAGE OR CUSTOM — 3.,

VARIATION OF CONTRACT == 157,
VOIDARBLIE CONTRACT —
and void, distinguished, 14,
atoption, 144,
conseguences’ of
contract, 163.
cffedt on parly (o agreement. 3,
mistake of fack contract et v ordihle, 73,

rescission ol voidihic

VOIDABLYE CONTRACT —

pawnor in- possession of pledged goads
under a voidable umlm(l not rcxundw N
the tim¢ of plu.h.,c 267

- when, 14,

where  party’s  consént procured by
misrepresentation  or - by sjence
amounting w fraud when means  of
'dhuncnn" lruth \ulh ardinary dilizence
existed, 63, ‘

WAGLR — ;
broker’s commission on. 108,
collateral agreement, 108.
defined, 104,
deposit paid in respect.of, 108. 110, !Il
diflferences, cases on gambling in, 106, 108,
- wagering contract, award on, void. 1l
. wagering policy, 110.
WAIVER —
of performance, 142
of right 10 rescind, 128,



