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Anthropological Jurisprudence
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16.1 Introduction

One of Maine's great contributions was to prompt others to study the law of
primitive societies, to see if they reflected his, or another, pattern of evolutionary
development. Maine was only correct if study could show that primitive, static
societies did in fact go through his first three stages of development, and then
progressed no further. As we shall see, many of the studies that have followed have
cast doubts upon Maine's sequence, but that does not deprive him of the
achievement of being the first in a new and important field.

Maine was a forerunner of social jurisprudence, the historical and anthropological
approach emphasising that law differs with different societies, and at different times
gave an impetus to consideration of how society affects law, and what part law plays
in society. Further, the pattern of development in the two fields bears an overall
similarity. Early pioneers in the field, leading to studies often very much from a
legal point of view overtaken by studies from a wider viewpoint and attempts to
answer the general questions which caused the interest in the first place.

There are two points to bear in mind as we look briefly through the history and
development of the anthropological school. Does looking at law in primitive societies
help us to understand them? Perhaps, more important, does it help us to understand
our own societies and to be better able to analyse properly our own concept of law?

Harris in Legal Philosophies identified two approaches to the study of primitive
law. First, to study primitive society using conceptions of law derived from our own
society. Secondly, to mould a conception of law broad enough to encompass the
ways in which primitive peoples themselves see their own arrangements.
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16.2 The anthropological school

No attempt will he made to cover all the writers, viewpoints and contributions of
the school. Rather, an overview of major figures and the sequence of development
will be attempted.

Maine and others

Maine and other early anthropologists in Germany and the USA were much
influenced by the evolutionary fervour produced by Darwin's Origin of Species, and
produced grand schemes of development of law, with different systems for different
types of development (cf l)urkheim, Chapter 12). While most researchers in the
period immediately following Maine depended mainly on secondhand knowledge,
not actually, observing in si/u themselves, two things were discovered of great
importance. In even the simplest societies, regularities of behaviour could be
observed, and yet often these societies had no visible means of enforcement. These
discoveries open up the questions still central to legal anthropology; how does social
control work in such societies? Do different forms of organisation and control go
with certain stages of development or certain types of societies?

The basic answer of earl y researchers such as Rivers was that obedience to the
regulations or customs was automatic and unthinking. Later anthropologists have
criticised this conclusion. It seems at least strongly affected by ethnocentrism, ic a
bias towards the forms and customs of one's own culture, in this case, our own
English-type law, with courts, Parliament, statutes, etc. Ethnocentrism, for this
author, means looking at the situation in primitive societies through the eyes of an
Englishman, and attempting to recognise courts, rules, prisons, or their equivalents.
Often, in these early, and later times, a definition of law was chosen, in an attempt to
categorise and arrange the material provided by the primitive societies.

Anthropology is not just about law, indeed law represents a very small part of
anthropology. It should therefore he borne in mind that we are examining a
relatively minor part of a very wide discipline.

The two approaches

Ethnocentrism was a great problem with early theorists, and! has remained so since.
It has two distorting efThcts. First, if we define law in order to decide which aspectsof a society to study and write about, we will tend to distort those aspects by taking
them out of context, ignoring their relationship to other normative material in that
society; and second, when we try to fit the data into categories to explain it, we will
again distort it, by arranging it in ways that suit us rather than the way it is used by
and appears to the society itself.

An early example of this was Evans-Pritchard's stud y of the Nuer people; he said
that they had no law because there was nothing to fit the definition of law as social
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control through systenLitte .tppitCJtloll of force b y societ y : 110 one had the authority
to adjudicate. By looking for western institutions and concepts Via that definition of
law, Evans-Pritchard's view of the material was distorted.

Malinowski's study of Trobriand Islanders, Crime and Custom in Savage Society,
was a major step forward. He studied the islanders b y personal observation, so that
his material was authentic; and he strongly criticised ethnocentric factors in earlier
works. His own conclusions have themselves been criticised; from his studies, he
concluded that the observable behaviour came about not automatically, but via
continuous control mechanisms, especiall y the ever-present possibilit y of the
withdrawal from reciprocal economic arrangements which were central to the
islanders' livelihood. Such reciprocity he classified as the identifying characteristic
of law.

Simon Roberts, in his introduction to legal anthropolog y, Order and Dispute, has
identified two main approaches fbllowing Malinowski: law-centred studies inspired
by western jurisprudence is one approach, and wider studies of order and dispute is
the other.

The first approach

The law-centred studies are those which attempt to define law, and how the simpler
societies fit into that picture. Obviously the criticisms of ethnocentrism already
discussed could well apply. Apart from Malinowski's definition mentioned above,
Bohannan sees laws as institutionalised customary norms (custom redefined in legal
institutions), Gluckman sees laws as recognition by judges, Hoehel sees laws as
coercive enforcement, and so on. It is proposed to examine these in more detail anLl
then to draw a general conclusion.

Malinowski
In addition to the foregoing about Malinowski, it can here be added that while
primitive communities generally do not have any specialist vocabulary which
distinguishes legal from non-legal rules in the manner of the language of an
advanced society, Malinowski in Crime and Custom in Savage Society sought to
identify some crucial feature of primitive life by applying some distinguishing
characteristic of law which for him was reciprocity. I-Ic identified the following
characteristics:

1. Rules are felt and regarded as obligations and rightful claims.
2. Rules are sanctioned not b y mere psychological motive but by a definite social

machinery of binding force.
3. Social machinery is based upon imitual dependence and realised in the equivalent

arrangement of reciprocal services.
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Bohannan
Bohannan in The Differing Realms f Law (1965) has criticised Malinowskj's
approach as being too undiscriminating between customary norms as a whole and
law in particular, lie preferred to define law in terms of institutionalised customary
norms. According to him law comes into being when customary, reciprocal
obligations become further institutionalised in such a way that society continues to
function on the basis of rules.

Thus, according to I3ohannan, for law to work there must he:

1. a way of disengaging disputes from it 	 institution and engaging them in
a legal institution;

2. a framework for handling the dispute and coming to a decision;
3. a wa y of re-engaging it into a previous non-legal institution.

Rohaitnan maintains that this process of double i nstitutionalisation explains why
law is behind contemporary thought in societ y . The problem with this explanation is
that there is no central focus in prniIt\c society to facilitate this re-
instit ut ionalisat ion.

Gluckinjn
G luckman in 'I/u' 7udicia/ Prwess Among 1/1,, IJa,-oise of Northern Rhodesia (1967)
shows that it is obedience which is contemplated, not disobedience, in a society that

rests oil but also possesses a mechanism to deal with disputes; such a
society, he observed, had developed the 'reasonable man' test quite independently of'
the English judiciary, This assertion has given rise to much dispute and is discussed
below. (ilucknian's si tidy Id entified the process of dispute resolution for the Barotse
as involving:

I. I-Ccolicillat loll rather than ordering of sanctions;
'2. sanctions,	
ilicil will be applied only where reconciliation has uitiled or is not

possible.

The Obe(licnce to the custom rested on the reciprocity of services.

Pospisil
Pospisil in .4n///ropo/) of Law suggests that primitive Jaw is essentially a matter of
degree which can be isolated by rekrence to a cluster of diib.rent iating criteria
among which he listed:

I. authority
2. Lill iversa III v
3. the sense of obligation
4. sanctions.

Ile (lid! however locus oil 	 disposal of disputes rather than behavioural guidance
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llocbel
I loebel in The Law of Prunaive Man saw coercive enforcement as the sole badge of
law. He observed that the more civilised man becomes, the greater his need for law.
Law is but a response to social needs.

In another illuminating passage he stated that without a sense of community
there is no law. Without law there cannot for long he a community.

I loebel listed the four functions of law for primitive man as:

• defining relationships amongst the members of society;
2. taming naked force and directing it to the maintenance of order;
3. the disposition of trouble cases;
4. the redefinition of relationships as the conditions of life change.

l-Iarris finds this list more illuminating than those concentrating oil content
or the institutions of primitive law. 1-loebel criticises both Maine's and Hart's view
Of the static nature of primary rules (due to the absence of a secondar y rule of
Change). In a customar y society of the ideal type there would be no perceived
tension between what is practised and what is thought to be right. liarris further
observes that there would be no self conscious creation of rules. This is however an
ideal type from which the real world differs.

It has been pointed out that if the community being studied does not distinguish
law from other customary norms, then why should the observer? Barkun in Law

I Ujilioul Sanctions argues that our notion of' law is too professionally orientated. In a
manner similar to lirlich's living law approach, he sees law as a product of the
societ y and does not confine it to the courtrooms.

The extent to which these studies'tudie are ethnocentric and thus flawed, varies. On
the one hand call put studies prepared for the practical purposes of informing
western officials, who had the job of enforcing local customs and laws, what those
laws were: these studies tended to be lists of laws in English type categories, and
herefure ver y much subject to the second pitfall of ethnocent risni (distorting

information by putting it in inappropriate western categories). On the other hand,
even some studies which confined themselves to law and what were seen as legal
institutions were of value and interest.

Malinowski studicd why people followed the patterns of behaviour in the society
studied; Gluckman and the Llewellyn-Hoebel study The Cheyenne Ifay looked at
what happened to disputes and conflicts. From the latter, we can see t hat even
primitive societies do alter the law (as a result of disputes); Glucknian's Study of the
Rarotse in Northern Rhodesia explored how rules actually affected decision making.

In considering language I3ohannan maintains that one cannot j tiXtal)Ose one
language to another; since there is no possibility of true translation this would have
the ef'f'ect of negating the use of language. I3ohannan denies the possibility of cross-
cultural knowledge and in order to reinforce this descends into the pessimism of
infinite relativism. Bohannan then speaks of the use of a folk system relying heavily
on the use of folk terminology. Gluckman developed an analytical model in an
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atteni pt to a oid stagnation, to eligage in comparative studies and educate against
ethnocentrism. In doing so Gluckman ma y have been presumptive in that his
descriptions are not total (is it possible to have total descriptions?) and that thcrefbre
Ills anal ysis is engaged too earl y . Further, his description stage suffers from the
problem of ethnocentrism as in the eves of the describer rests the description, ibis
can he represented on the fllowing dia grammatic representation of Gluckrnan's
aiialvtical model.

The second approach

If a wider approach is taken to avoid the danger of ethnocentrism created by using a
definition of law (which danger does not alwa ys, as we have seen, actuall y occur), a
similar problem is reached. Some boundary to our stud y must he set: if we are not
imposing our own limited view of law, we must still decide which features of the
simple societies we want to studs-. Roberts suggests that the best framework is to
look at order - the way order is preserved in societ y ; and disputes how disputes
are considered and solved. Freed from the Corrupting influence of our ideas and
rules, courts and Coercion, a more coinpte and correct picture of primitive societies
can be acquired, without distortion.

Studies following this wider approach have found wide variety between societies.
Various factors push them into considering the processes of the societ y and how
they affect the individual and how he views them; particularly, disputes are seen as a
necessary parr of society, and are considered from a longer-term perspective:
attempts to compromise, various forms of outside intevention, and how the society
returns to normal. In some societies, discussion is not used to settle disputes and
force is!

These wider studies enable better perspectives to be gained, and ultimately
answer the questions of how societies are controlled, and whether different legal
mechanisms and organisations are present in different societies.

16.3 Evaluation

The outline of anthropological thought related to law given above is sketchy and
brief, but raises interesting topics. The two approaches are complementary. The
wider based studies of dispute processes, particularly in societies without institutions
and formal rules, introduces an element missed by narrower attempts to study the
law and legal s ystem - even those that manage to avoid the dangers of parochialism.
It is interesting to ask whether more is learnt about primitive societies or about our
on by the various writings. While much can be learned about the societies
themselves, a lot can also be learned about ourselves. The wider perspective enables
us to see that law is not unique, and that our type of legal s ystem is far from being
so. Primitive societies with their wide variety of methods show us that courts and
strict laws are not the only, or even the best, wa y to control society and deal with
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disputes. Above all, perhaps the importance of negotiation and conciliation found in
many studies contains a lesson we could certainly benefit from.

Although there is also a wide variety of content of laws in primitive societies, it
does seem clear that something like Hart's minimum content of natural law is a
universal feature.

Findings such as Llewellyn's and 1-loehel's (that the Cheyenne did create new
rules) and the decreasing attention paid to evolution, have led to Maine's actual
conclusions not now being accepted; The continuing vitalit y of the anthropological
approach remains as a monument to his innovative work.

One of the main difficulties with anthropological studies is the tendency that they
have towards ethnocentricit y . ']'his involves the stud y of others through concepts
developed by ourselves. On the other hand, it could be said that on the micro level
at least, phenomena of otir society also occur in primitive societies. In primitive
society the study of these common phenomena may be more simple since they are
less likely to be complicated and obscured by the complexities of an advanced
industrial society. This view looks to the study of primitive society as if it were a
laboratory for the understanding of our own society. The validity of this approach in
itself is highly suspect.

Even if this laboratory thesis is accepted, then the anthropologist will still 'have to
develop .a mechanism for the avoidance of the tendenc y towards ethnocentrisni by
which the scientist will largely invalidate his study, as lie takes law out of its context
and arranges his observations according to preconceived yet inapplicable notions.
Malinowski attempted to get around this defect in his study Crime and Custom in
Savage Society. Perhaps the only effective way is through the avoidance of
translation! In his study of the Barotse of Northern Rhodesia (now Zambia), Max
Gluckman came across the notion of the reasonable man which he observed was
employed in the same way as in our courts to arrive at an objective test by which to
assess the conduct of the defendant. Bohannan isolated the problem as being one of
language, hence the point above about translations. I-Ic claimed that Gluckman
analysed the Barotse according to the doctrines of the conmion law which is clearly
not applicable to them. l3ohannan insists that if there is to be any potential fir
anthropology truly to understand any tribe then it must use tribal terms and not
western concepts.

Although Durkheim tried to draw a distinction between mechanical solidarity and
organic solidarity type societies, it has to be observed that western industrial society
has both rcstitutive and repressive laws and that both of these are expanding. That
fact does not necessarily defeat the usefulness of Durkheim's model in helping us to
understand the difference between the two types of laws, but the conclusion drawn
by Durkheim has been proved wrong.

If the models used in the anthropological method from primitive societies are
applied to advanced post industrial society then that exercise may well enhance our
understanding of our own society through sociological inquiry. It is my view,
though, that the conclusions reached in the anthropological studies are inapplicable
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0) out- Own societ y so far as (lie institution of law is concerned and I take it that that
must be the prime area of interest of the jurisprudence student. In The Lan' ?f
Prwi,izz'c lion I loebe! has said that the more civilised man becomes, the greater his
need for law: law is but ;I 	 to social needs. I-Ic thought that the itiStitutioti of
law was a necessit y , lie observed that without It of community there is no law
and that without la there cannot for long be a community . The Andaman Islanders
(in the Indian Ocean) have no suprafamilial authorit y . There social control is
exercised b y and within the fumil y . 1-lowever, in our society the individual is
independent of both the fanulv and the clan. Such a mechanism as is applied ill
Andaman Islands would be inadequate here.

Anthropological studies can show us that conclusions that are relevant to
primitive societies are not relevant in our advanced societ y . Feisteiner's study,
Influences of Social ()rLra,,,5a(,ofl and /*sp:Itc Proc'ssin', shows that the form of
dispute settlement flows fr(itil the social organisation. He distinguished between
1'CRS (technologicall y complex, rich ;ocietv) and TSPS (technologicall y simple,
poor society) and observes that cross comparisons between these are of ver y limited
value. Von Savignv had It point ill regard when he noted that each society
develops the law it needs and that indeed law is it reflection of the particularities Of
each society (the J/oll'sre,si).

Anthropological studies do have certain advantages not least of which is that they
provide us with an understanding of law in societies other than our own. Certain
heuristic devices have also been developed through anthropological studies and these
may well be useful models for a study of law in our own society. At the micro level
anthropological studies have pointed to the working of some aspects of our own
societ y . Glucknian's model of testing not only cases, which undergo a transfurniation
when taken to court, but also looking at rules and praxis (the way people act und(;r
the law) does not however explain the purpose of law, but is useful as far as it goes.

Take for example Gulliver's negotiation and adjudication models where lie
observed that in adjudication the dispute is settled on a zero/sum basis where one
party wins and the other loses, whereas in negotiation the dispute is settled on a
mini/max principle where both parties minimise their loss and maximise their gain.
Perhaps in industrial relations (and in particular the fiasco surrounding the
Industrial Relations Act 1971) where the relationship is one of reciprocity a lesson
might have been learnt from anthropological studies that in such circumstances
adjudication is not an appropriate mechanism for dispute resolution and preference
should he given to negotiation. The industrial relations court had an impossible task,
not because of the law, but because of the nature of the reciprocal relationship that
the law was attempting to regulate in a compulsory adjudicatory method.

Rather than focus considerable attention and resources on anthropological studies
It would he preferable to pay greater attention to sociological inquiry into our own
society from the point of view of the needs of the jurisprudence student. In
particular one would look for an inquiry into the nature of our state; the form and
function of law; the source, distribution and location of power in our society and the
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study of conflict in our society. Admittedly, these are rather parochial issues;
however they represent a view that although lessons can be drawn from primitive
societies such as that coercive law is not always the best dispute resolution
technique, these lessons are already drawn and these anthropological studies merely
cloak a conclusion in a robe of authority. Our societ y had already invented tribunals
long before Nader told us that they, were a good wa y of resolving certain disputes.
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Application in Real Societies
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17.1 Introduction

To identify the genuine Marxist attitude towards law is a difficult task. The writings
of Marx and Engels have spawned as much diversit y and factionalism as the Bible.
The Marxist approach might, however, be summed up as being centred on a
particular notion that society and history are governed largely b y economic and
material factors.

In common with other nineteenth centur y theories based upon social analysis,
Marx's own views on law denied that it was autonomous or objectivel y separated
from societ y . Law follows and reflects the material forces of societ y to an extent
that he views ideas of legal objectivit y as simply legal ktisliisni. For this reason, a
brief account of the Marxist theor y is needed as  background to understanding
Marxist jurisprudence.

238
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17.2 The Hegelian dialectic

Marx's and Engels' philosoph y was based on the insights of 1-legel who viewed all
aspects of civilisation, including law, as having a defined place in the progress of the
human mind towards freedom. lie used as his model of historical progress the
concept of the dialectic. The dialectic theorises that progress is a result of conflicting
forces, in 1 legcl's theory, ideas. lhc clash of contradictory thesis and antithesis
results in a sort of compromise called the synthesis. The synthesis is reacted to by
another antithetical idea resulting in another synthesis. Thus, through the process of
conflict Societ y progresses towards the truth.

Marx was a law student and initially influenced b y the German 1-listorical School,
although he moved towards the I legelian left. The influence of 1-less is apparent,
who viewed law and moralit y as disposable when people are freed from their lack or
self-awareness. Under the influence of Fuerbach, Marx adopted the view that Hegel
had made a mistake in viewing the dialectic as one of ideas; instead ideas were the
product of social life and as such the dialectic of history was one of social conflict.

Thus, Marx's dialectic materialism sees history as conflict resulting in a
synthesis. Ideas are the awareness of the social situation and as such are a result of
social conflict. Social conflict arises from economic difkrcnccs; thus ideas, including
law, are predominantly expressions of the economic conflict in society.

The processes of history see the development of feudalism, which historically
resolves itself by dialectic means into capitalism. In feudal times the feudal lords
dominated the means of production, land, and were therefore in conflict with
serfdom. The development of better means of production results in a shift towards
capitalism, where the bourgeoisie, owning the means of production, dominate the
working class, the proletariat. Ultimately, this conflict will result in revolution of a
violent or non-violent kind that will cause the overthrow of the bourgeoisie and
bring about the dictatorship of the Proletariat. Thus, the means of production will
be returned to the people who produce, resulting in the eradication of repression
and a communist state, where neither state nor law will be necessary.

Since ideas are reflections of social conflict, they are incomplete and partisan.
Law is simply an aspect of these false ideas or ideology. The makers of law, as with
other ideas, are subliminally influenced b y social conflict. As a result law rides on
the processes of historical materialism.

17.3 Law as superstructure

Marxism sees society divided into base and superstructure. The base is the actual
relations between people involved in production, the economic structure of society.
The dominant class in a society is the class that is the exploiter in these economic
relationships. Superstructure represents:
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I Arellection of these relationships in legal and political forms.

2. The dominant class view of the world.

3. The development of awareness of social conflict,, resulting in ii critique of the
above.

Law represents a mirror of inequalities in Socie t yt, often obscured b y the ruling
classes' presentation of it as impartial and detached. Thus, Marx speaks of the laws

of contract. 'l'hcv seem as if there is an equalit y of' bargaining power. I lowever, the
realit y of relations of production is that the emplo yer is iiiorc equal than the
emplo yee. The judge may believe that he is working with objective categories, but
they are simply the product of the economic furces. Thus, law is false consciousness.

Cotiseitientiv, we can expect that in feudal societ y , where the emphasis is oil
retention of' land, that this will be the role of law. Equall y , in capitalist Society,
commercial relationships will be much of the concern of ' law. This view is the crude

materialist approach. I lowever, Marx and, to a greater extent, Engels, concede that

oilier fitctors influence the base, such as tradition, which will be reflected in

superstructural institutions such as law. Thus, the material and economic furces are

i lie tilt imate, rather than the only, determining flictors in the progress of laws.

17.4 Law as ideology

Marx and l'lt'tgels view opinions and beliefs about law as ideolog y , l3v this they

mean, as kolakowski puts it, false consciousness or an obfuscated mental process ill

which men do not understand the forces that actuall y guide their t liittking, but
maine it to be governed b y logic and intellectual influences. Ideology nug'lit be the

product of' the dominant class, who are normall y , b y virtue of ' their 01)1)01-iul1ities
the dominant intellectual class. 'l'hus, Victorian moralit y might be one classic
example of' ideology. lquallv, the commonl y held views about the nat tire of' the
world are likel y to he ideology, since these will normall y he warped bva lack of
awareness of social conflict. The broader contributions of the arts and sciences

would to a certain extent fill into this category.

17-i T he tension bctveen material forces and ideology

There IS, to a certain extent, a contradiction between the intl oence of economic

furces and the false nature of' legal ideology. ingcls brought this contradiction out in

Ills letter to Conrad Schiniidt:

'l'tte deteruiitutig element ill history is, in the last resort, the production and reproduction
iii real life. NIoru urn this neither Marx nor I have ever asserted. If' therefore sotiteotie
twists (Ills otto tile statement that tile economic element is the only tteteriuiniog (itw', lie
tr,tiisIortiis it 1111(1 alit] absurd phrase. Tile ecoutunuc situation is the basis hut the vari(tis
cictiiciuts of lit' superstructure ,, CotlSIitlIttouis -	 forms of law, and even the reflew's of
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all these actual struggles in the brains of the combatants: political, legal, philosophical
theories ... and their further development into systems of dogma, all these exercise their
influence on the course of historical struggles ...'

Thus, law can itself exert influence on the base in three ways:

1. Law has a crystallising effect that maintains traditions, customs and religious
conceptions These are restrictive on the achievement of awareness of class
struggles and as such hold up the inevitable processes of history.

2. The more antagonistic the forces in society, the more law seeks to achieve a
compromise of conflicting interests.

3. The d em ystification of law has a critical effect on raising class consciousness
necessary h)r revolution.

Marx was not unaware that he himself was contributing to ideolog y and that lik
terms Were quite frequently like those used by a feudal jurist.

Thus, b y the end of Marx's life, Engels commented: 'We, the revolutionaries the
rebels, are thriving far better on legal methods than on illegal methods and revolt.'

However, although Marx and Engels see law as having a relative degree of
a utonomy, they scarcely give a definition of law, rather seeing it as an ideological
cloak that hides the truth about social conflict either by compromise or conservatism
and an aspect of state control. The Marxist Perspective of law is dependent on the
Marxist conception of the state.

17.6 The state

Marx writes that the state acts as an intermediary in the foundation of' all coniniunal
institutions and gives them political form. Hence there is an illusion that law is
based on will, that is on will divorced from its real basis, free will. The state is thus
an illusionary community serving as a screen for the real struggles waged by classes
against each other. It is political in character and an instrument by which the real
relationships in society can he controlled, either by the ruling class or on their
behalf*.Because the state arose from the need to hold class antagonisms in cheek, but
because it arose, at the same time, amid the conflict of these classes, it is, as a rule,
the state of the most powerful, economically dominant class, which through the
medium of the state, becomes also politically dominant, and thus acquires new
means of holding down and exploiting the oppressed class. So says Engels in TheOriçins oft/ic I'annly, prompting the notion that the state, and its means, including
law, are instruments of class oppression.

However, where the struggle within societ y is strong, there may, be a need to
allow the stare autonomy. Thus, the ruling class may, as was the case after the coupdtut of Louis Napoleon, place the apparatus of state in the hands of an autonomous
bureaucracy The state is nonetheless a means of coercion and therefore alienates
people and is alienated from people.
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In sunimary therefore:

I. The State is a means for furthering economic domination.
2. The state acts to mediate in class tensions, maintaining the inequalities in socety.
3. The state takes oil 	 more or less autonomous role, depending oil 	 rdative

strengths of classes in conflict in society.
4. The state is tints a means b V which people are prevented from achieving genuine

freedom.

In his earlier writings, Marx expresses his views on bureaucracy:

• . wherever the l)urcallcracv is a principle of' its own, here the general interest of the
state becomes a separate, itidependent and actual interóst, there the bureaucracy will beopposed Ito the Ca USC of the citizen]'.

17.7 The withering away of the state

The state and its instruments, such as the judiciary, is in Marxist theor y , doomed by
the dialectics of history. The state is a particular manifestation of the oppression of
the ruling class. The ulttniate overthrow of the ruling classes by the proletariat
might emplo y the state as all for bringing about total awareness, under
the dictatorship of the proletariat. I 'enin was to transform this idea when his time
approached to appl y Marxism. ironicall y , Marx claimed not to be it since
Marxism was to he applied revolutionary theory, 1ie was perhaps vise so to distance
himself.

17.8 The emergence of dichotomy

Marx's and Engels' philosophical theor y was one OCfl to multiple interpretations.
Before we turn oitr attention to the main current of Russian Marxism, it is

interesting to see how Marx's ideas had aficted both believers and non-believers.
Kelsen, in .Sozzal,s,,iiis iiiid Siaat, criticises Marxism oil the basis of its Utopian

view that the state could be abolished, since law will be necessary until such time as
humans are transformed into angels. In response, Adler, an Austro-Marxist, simply

asserts that this is exactly what Marxism entails. It is this aspect of the Romantic
ideal in Marxism that is perhaps abandoned in Leninism.

Lenin was faced with the practical l)roblenl of applying Marxism. For a while he
had been in sympathy with the social democracy characteristic of people such as
Kautsky, which advocated universal suffrage. I Iowcver, certain conclusions became
apparent to him, as Kolakowski points out:

Ii law, fut ill -stance , is nothing but a weapon in the class struggle, it naturally
nfollows that there is o essential difference between the rule of law and an arbitrary

dictatorship. (When his adversaries were able to point out that lie was in confliu
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with something Marx had actually said, for example, that dictatorship did not mean
arbitrary despotism, they were proving Marx's own inconsistency rather than
Lenin's unorthodoxy).

Lenin thus began to see the state and laws as means to ends, as instruments of
the struggle for freedom. This contrasts with Marx, who saw the ends as
predetermined by economics.

The dichotomy mentioned in the heading was thus between those who advocated
the gradual reform of capitalism and the utilisation of the legacy of the bourgeois
state, and the pragmatists, exemplified by Lenin.

17.9 Lenin's theoretical contribution

Lenin's ideal was a pure democracy, at first conditioned by coercion, but ultimately
achieved without restraint. Equal pay and elected officials feature in his Utopian
view in Materials Relating to the Revision of the Party Programme. The party would
he the educating force, bringing the oppressed the self-awareness that would prompt
the arrival of the socialist state. This would necessitate a transitional proletarian
state. However, it is his approach to law that concerns us. In the proletarian state
the judiciary would be elected by the workers. However, Lenin's theoretical attitude
to law was already less than Utopian from my bourgeois point of view.

Lenin had the following attitudes to law, which were built upon after the Russian
revolution:

Categories such as freedom and human value were to be qualified by the question
of what class they serve. Thus, bourgeois freedom is a tool of the bourgeois class
struggle.

2. International law is not a matter of concern. Lenin would cite Clausewitz that
war is simply the continuation of politics in another form.

3. Democracy and its institutions are simply the legal expression of class conflict. In
the light of this, the bourgeois state should be smashed immediately to be
replaced by the proletarian state that would wither away.

4. The proletarian state is necessary to remove the traces of bourgeois values and as
such democracy can only come about when capitalism has been eradicated by the
dictatorship of the proletariat. In The Victory of the Cadets and the Tasks of the
JJ'orkers Party he states, 'Dictatorship means unlimited power, based on force,
not on law.' He frequently reiterated this view.

. The blueprint of this was found in his 1918 party programme:
Abolition of parliamentarianism (as the separation of legislative from executive

activity); union of legislative and executive state activity. Fusion of administration
with legislation.

S. In a letter to Kursky after the revolution, Lenin wrote that the courts must not ban
terror but must formulate the motives underlying it, and legalise it as a principle.
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These principles were carried into action in the Russian revolution. This
reformulation of Marxism might best be termed Marxist-Leninism. This doctrine of
law was transmitted to Stalin when Lenin died. It is interesting to note that the
official support for Marxist-Leninism was only withdrawn in 1991.

17.10 Pashukanjs

Pashukanis was the head of the department of legal studies in the Soviet Communist
Academy. His General 'Illeory of Law and Marxism is thought to he representative of
the legal theory of the Thirties. lie argues that, not only the content of legal norms,
but the form of them, are intrinsically linked to fetishist commodity relations. Law
was created, therefore, as an instrument of trade that was extended to personal and
other relationships. Legal relationships reduce humans to abstract juridical
categories, according to Pashukanis. The continued existence of law in the USSR
was, thus, a sign that the society was still in a transitory stage.

A similar approach is taken by Stuchka, who suggests that law is the weapon of
class struggle and as such is necessary to fight hostile forces and saboteurs. Stuchka
was a member of the Cheka, the Soviet secret police. The task of the Cheka was to
light against the forces that sought to overthrow the proletarian state. To further
this end, Lenin had proposed an amendment to the criminal code which permitted
draconian punishment for anyone whose statements might objectively serve anti-
revolutionary forces. Ultimately, such a law is a strict liability catch-all! Such
approaches became the norm under Stalin whose contribution to Marxism was the
adding of numbers to a manual on the Marxist ideology and reducing the numbers
of Soviet citizens by millions, which was termed socialist legality.

17.11 Post-Stalin

Until the 1990s, the Soviet government had not lost sight of the revolution and
future communist state. They saw the Soviet Union as an all-people's state, and no
longer a workers' state: the internal enemies of the workers are sufficiently under
control for the state to be considered classless. The concept of a classless state, even
an all-people's classless state, does, however, run counter to the strict reading of
Marx (the state comes from class division and inequality). Similarly, there is no
justification in Marx fr the developed socialist society once claimed in the USSR as
a necessary step on the road to communism.

Clearly, a communist state has not arrived in the USSR, and law has not
withered away even to the extent foretold by Lenin and Engels. The state remains
important; so does law. The Soviets have given many reasons for the continued
existence of the state and law. These may be summarised as follows:



Alternative schools of Ala r.vism	 245

I. Capitalist encirclement where there is an external physical threat. This was relied
on by Lenin and Vyshinsky. The immediate post revolution experience of the
USSR and the Nazi invasion lend force to this.

2. Law is an important lever in establishing the foundations upon which
communism will he built. This is a notion developed by the rather more
sophisticated theorists loft and Shargorodskii and represents 

it
development from beliefs existing at the time of Stalin.

3. Law is a necessary ideological tool enabling re-education of the masses who have
been exposed to ideology

4. Parental law, as it was known in the Soviet Union, allowed for the inculcation of
communist morality. There is lots of propaganda ensuring Citizens are aware of
the law, the aim being an iutcrnalisation process (cf Olivecrona), the law
inculcating the dictates of comniunist morality. As Llo yd and Freeman point out,
the legal process itself has an educational role. Courts go out to the provinces,
and there is considerable la y participation. A question which arises here is why is
there still a need for this seventy years after the revolution?

5. A more sophisticated and longer lasting explanation war that law is necessary kr
the administration of a complex society and the central planning of the economy.

6. Because the process spoken of by Marx of the spread of the revolution has not
taken place, the USSR m;Iintain that they require the state and law to act as a
defence against any reassertion of bourgeois materialism.

17.12 Alternative schools of Marxism

Whether the Soviet experience was applied Marxism or simply , a totalitarian empire
that adopted an ideology that suited it, is a matter of hot debate. The virtual
collapse of the Soviet empire has shown that, as with the failure of revolution to
materialise in the West, the predictions of the Soviet ideologues were to prove to be
unfounded. We shall discuss the effects of these changes in the next Chapter.

However, independently of the Soviet development, Marxism was and still
continues to be an important analytical framework. It is worthwhile addressing some
of the alternative conceptions of Marxism. This we shall do in the next Chapter,
since the Marxist trends that have developed in capitalist societies have been of use
as critical, rather than political tools. It has been suggested by Lloyd and Freeman
that it is possible to use the Marxist attitude towards law as a jurisprudential guide,
without necessarily accepting the predictive aspects of the theory. It is submitted
that in the light of recent developments, this is possibly the most useful way in
which we can employ the Marxist Perspective of law and state.

vr
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18.1 The failure of applied Marxism

It ma y well be argued that Marxism, like God, is dead. However, like religion,
Marxism claims considerable intellectual support. The experience of Marxism would
seem to refute the intellectual adherence to the idea. In Eastern Europe the
communist state has withered away in a manner not anticipated by Marx. In China,
the crude Maoist Marxist theory is becoming diluted by capitalist reforms, while the
recent experience of Ethiopia suggests that the Marxist state is not the reforming
success anticipated even in the third world. However, it is easy for Marxists to argue
that this is not real Marxism, but the adoption of a' label in order to sanction a
difkrent political regime. There are certainl y contradictions, as witnessed by the
Soviet experience.

Ideology and econ o?;i)/

Lenin differed from Marx in his belief that political power, rather than economic
forces, could influence the coming of a socialist societ y . As a result, it might he
suggested, the Russian revolution may not have been the outcome of the inevitable
fwces of materialist history, but an ideological coup. This argument would suggest
that Russia was seeking to run before it could walk. Certainly, most Marxist states
have developed in societies throwing off feudal or colonial power, rather than
capitalist orders. However, Marx was aware in later life that Russia was a likely
place 6r a communist revolution. Ideology, rather than historical materialism, was
the dominant frce behind most of these revolutions.

246
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The Leninist-Marxism of the Soviet Union further subverted the laws of history
by restraining the development of production by centralised planning and under-
investment. Much of the means of production in Soviet society has remained the
same as it was in the distant past. Such restraint on technology is, to a certain
extent, to restrain one of the essential elements in the evolutionary process of history
according to Marx. However, it might also he said that the progress of society
towards socialism will never happen because the constant advance of means of
production through technology means that surplus capital will always be accrued.
Thus, if a person in an unregulated socialist society invented a new way of
manufacturing food more cheaply, and using less labour, he would exploit this and
recreate capitalism. The only reason why Marx does not envisage this happening is
because he believes that in a post-capitalist state everyone would act in harmony
according to the maxim from each according to his means; to each according to his
needs. It must be submitted that this Romanticism is not all reflection of
human nature as it is now.

The proletarian revolution

Marx believed that it was only when the proletariat became aware, that the
revolution would take place. However, the Soviet revolution happened before such
awareness came about. It may even be suggested that such an awareness is not
necessarily a feature of historical development into communism, The anti-
communist revolution, although spearheaded by intellectuals, such as I lavel in
Czechoslovakia, is largely a proletarian one.

The development of a bureaucratic caste in Russia was a predictable part of the
retention of the state structure. Lenin was aware of this himself, as was Stalin.
However, their solution was the imposition of more bureaucracy. It may be
submitted that, on the death of Stalin, there was a complete bureaucratic takeover
and the subsequent legal reforms and limited rule of law were merely to protect
their interests. As we saw in the last Chapter, Marx was well aware that the
bureaucratisation of a state adds to, rather than detracts from, conflict in the state.

The Soviet state

Lenin's concept of the proletarian state which protects its own interests is in Marxist
thinking inevitably self-perpetuating, particularly when bureaucratised. The
identification of the real proletariat with the state is a feature reminiscent of the
adoption of natural law theories such as divine right, to sanction older totalitarian
regimes. Stalin stated that he was, himself, the proletariat. Furthermore, he believed
that the proletariat in Russia were too uneducated to produce their own ideas, but
would simply emulate capitalist ideology. Consequently, the state justified its
existence as being the conscience of the proletariat, until such time as they became
aware, yet intellectual autonom y was prevented, thus stopping the proletariat from
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developing this awareness. This inevitably became the justification for the
continuation of the state.

It is interesting to note that Marx, in his early critique of the German press laws,
asserted that censorship can never be in the interest of the state, since it is thereby
blinded to the conflicts that threaten it. It may be contended that this prediction was
accurate with regard to the Soviet empire.

A farther observation is that the state in Hegelian views tends to get stronger
with the farces of history. Hegelianisni was the faundation of fascist theories of law
and state. It may be that the Ilegelian notion of the laws of history is a more
accurate prediction than the Marxist one. However, the Marxist experience seems to

confirm that the state is an alienating ftature that falsifies production relations and
increases conflict.

The Italian Marxist Gramsci directed this criticism equally at Marxist and fascist
states:

'it is regressive when it aims at restraining the living forces of history and maintaining
outdated anti-historical legality that has become a mere empty shell ..s' when the party is
progressive it functions democratically ... when it is regressive it functions bureaucratically
(in the sense of bureaucratic ccitt ra sin). In the liii ter case the party is merely an
executive, not a deliberating body .

Grarnsci rejected the scientific socialism of Lenin, which advocates the
indoctrination of the proletariat with the correct doctrine, lie saw this as anti-
historical and an ti-deniocratic.

International order.

It is submitted by many Marxists such as Renner that tile worldwide, or even
national, revolutions expected b y Marx were averted by the cf'kct of' colonialism.
The modern world is viewed in terms of' global, rather than national, economic
forces. Even in the post-colon i al i s t world, we still .benefit from the effects of
economic colonialism, which increases surplus in capitalist societies, thus funding the
reform of capitalism.

The Soviet Union as an element in the economic world was, in economic terms,
doomed since it continued to have to Compete in global economic markets for
commodities that were necessary.

The change in ,zecessaty Cu??, in odit it's

In Marx's time technology promised to be able to deliver the answer to people's
basic needs: that of health, housing, food etc. However, technology has the
remarkable side-effect of creating new needs. The utilisation of technology for need
functions such as communications, transport, domestic efficiency, creates demand for
televisions, cars, washing machines, etc, which in the modern world are viewed as

necessities. Needs can therefore be seen, in the technological age, to increase at an
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ever greater rate than means. Thus, the producers' wares are always insufficient to
satisfy demand. I feel it is the development of technology that inevitably falsifies the
means-needs beliefs of Marxism. If technology can supply a commodity, then it is
no good saying that you do not need this, since this is viewed as economic
oppression. The consumerist aspirations of those in communist societ y , as much as
the urge for free thought and democrac y , must be seen as an important factor in the
decline of communism in the l;astcrn bloc.

18.2 The ilTipliCatiollS for law of Marxist-Leninist contradictions

1. In the absence of human perfection, law is necessary for the purposes of ensuring
the distribution of commodities according to needs.

2. It seems fairly obvious, even from the British point of view, that administrative
and executive action requires internal objective regulation and has a tendency
towards bureaucracy. Rules are necessar y if any kind of normatisation is required,
including scientific socialism.

3. Stalin and Lenin thought that social coherence will progress. largely from political
domination through scientific socialism. The socialist legality of scientific
socialism inevitably assumes the continued existence of social diversity and may
be said to perpetuate social conflict. Part of the inevitable definition of law is
that, as Kelsen pointed out, people do not always obe y it. Therefore the claim to
have achieved an all-people's state accepts the necessity of continued legal control
to achieve socialism.

4. According to Marx the state does not wither away because of ideologies, but as a
result of economic forces and the real relations in the base. Thus, the idea that
law may be used to stimulate the withering away of law, which is at the heart of
scientific socialism, is an obvious self-contradiction.

5. It is clear from the Soviet experience that social deviance is not necessarily a
feature of class conflict, but may be related to other social phenomena.

18.3 The failure of the revolution to niaterialise in
capitalist countries

What is particularly damning about Marx's predictions is the failure of revolution to
take place in developed capitalist countries. As a result, it is asserted by some
Marxists that the reform of capitalism is to be blamed. l-Iowcver, the reform of
capitalism may be seen as stemming fi-oni a dualit y of frccs. On the one hand,
capitalist forces are viewed as bribing the proletariat with refbrni in order to retain
their economic dominance. On the other, some Marxists and socialists have seen the
reform of capitalism as the way in which socialism may be brought about. As such,
Marxist conceptions have crept into the everyday language of capitalism. We need
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only to hear the language of current English conservatism to realise that the classless
society on the basis of minimising state intervention in economic affiuirs appeals
equally to Marxist ideology and to capitalist laissez-faire philosophy. This is,
obviously, not to suppose that the Conservative Party are Marxists, but that class
conflict and economic oppression are still considered to be real issues. Ironically,
socialism seems to advocate the increased use of legal intervention in modern
democratic society. It may be suggested that the democratic reforms which
enfranchised the working class have instigated -. I

 weak instrumentalism in the
proletarian use of law.

As ,I 	 there seems to he some point in a continued evaluation of law in the
light of Marxist jurisprudence.

18.4 Modernised Marxist conceptions of law

Historical influences on modern Marxist criminology

While Engels saw crime as a result of the demoralising effect of the condition of the
por, Marx was also aware of the parasitic lumpen proletariat that are the
criminalised class. A consistent criminology was not, however, a feature of early
Marxist thought. Nonetheless, the sociological evaluation of law tended towards an
anal ysis of the correlation between crime and social conditions. Additionally, the
feature of social alienation due to economic disparities is to be found stressed in
some sociological studies. Consequently, in the last twenty years there has been more
interest in Marxist thinking and its application to crime. As a result there has been a
rediscovery of non-orthodox Marxist jurisprudence of which the following are
influential examples:

Karl Renner, a Marxist, yet also a noted Austrian statesman, began to emphasise
the way in which law could be useful III manipulation of material conditions. I us
Inst/tn! ions of Private Law and i 'he,r Social Junctions affirmed that law could mould
the social conditions of a societ y . Renner emphasises that the relationships between
l.iw and economy are subtle ones. I-le views the base-structure distinction as a
metaphorical one that illustrates the division in Society.

The l'rankfurt School of critical theory used Marxism as an analytical tool, but
incorporated philosophical and psychological learning in their search fur
understanding.

Horkenheinier, in Studies on -luthoriiy and the Family, introduced the conception
that law and other political institutions increased in importance as socialising or
norniatising as parental authority is transferred or declines. All the contributors to this
study saw social relationships as being bureaucratised, while individuals were
increasingly controlled by law. This was the result of the effect of mass media and other
technocratic controls, which sought to create a false culture among the mass of society,
using utilitarianism and pragmatism. People were being turned into consumer robots.
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Of particular interest to criminologists are the methods of Adorno, who used
empirical methods to understand what factors contribute to the obedience of some
individuals to authority and what creates deviance.

Similarly, Ironini's post-Freudian analysis of society and the urge for social
order is an interesting one. Capitalism liberates creative forces and gives men the
awareness of their individual dignity and responsibility. However, they also become
aware of the competing and conflicting human interests. As Kolakowski describes his
theory:

'Personal initiative has become the decisive lactor in life, but increased importance also
becomes attached to aggression and exploitation. The sum total of loneliness and isolation
has grown beyond measure, while social conditions cause people to treat one another as
things and not persons.

lronim.'s conclusion is that, to coin a phrase, 'All you need is love'. It might he
argued that Fromni over-emphasises the humanist tendencies in Marx's writings;
however his views are nonetheless influential in understanding social deviance.

The Frankfurt School consisted of other, very interesting thinkers such as
Marcuse. Ilowever, the relevance of these is limited for our present purposes. The
publication of their journal had a considerable effect in 1960. Its criticisms of
institutional values and its emphasis on a revolution of minorities, together with
cultural reform and mental reflection were imported into America as a result of the war
and have had a considerable effect on both society and the interpretation of society.

Modern Marxist theory of law and stale

The new criminology
The approaches of social scientists investigating the nature of crime was beginning
to be questioned in the 1960s. The Marxism of the above thinkers led Marxists such
as Qiiinney to view some elements of crime as being proto-rebcllion against filsified
values. The radical movement that asserted the rights of gypsies, lloillosexua!s, drug-
users and so forth required an understanding of the relationship between criminality
and the state value system. Thus, Ta y lor, Walton and Young, in The New
CruniiioIoiy, called for a fully social theory of deviance that would demonstrate that
criminality was politically, economicall y and sociall y induced b y material frees.
They identified the relationships between law and the means of production as
follows:

English civil law is largely centred around the three concepts of:

1. property;
2. rights of possession;
3. contractual obligation.

All these things favour the accumulation and retention of capital.
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The criminal law has a preoccupation with propert y crimes, such as theft,
criminal damage etc. 'I'he concept of equal treatment before the law means that the
existing economic distribution is maintained. This is precisely the Marxist thesis.

l-lowcver, it has been pointed out by some that the law also protects, to a greater
or lesser extent, the working class from having their meagre resources taken b y the
rich. l-lowever, the economic relationship with law is thus tenuously eStiibliShe(l. 'Flie
view that the law is somehow impartial and separated fn)n economic frces becomes
less tenable. I lowever, this does not exclude the moral element involved in the
making of criminal law. This view is rather too simple.

One application of Marxist theory is the suggestion that crime is largely the
domain of surplus populations that have no real role in the means and relations of
Production the unemployed and unemployable. This ltimpen proletariat certainly
exists in modern society and is the source of much crime. I lowever, it does not
account for the violence of the so-called lager-lout of the mid-1980s, who, rather
han being pr and unemployed, tended to be well-paid working class, filsifying

the demoralisation as well as the lumpen proletariat thesis.

'Fhe function of a capitalist state
Hall and Scraton argue that in modern democracies, the state is viewed as being
hound by the will of the people, but urge us to look at what the state does. Their
argument is more complex:

The principal purposes of the state are economic ones.
The capitalist state is as its label implies capitalist, that is, committed to

individuals being able to make profits if they have the means to. It lives on the
extracted surplus of these profits and its health and importance is measured b' the
production of the country.

Therefore it employs law which will help in the maintenance of this system.
Consequently, employee share participation on the small scale that we see in

current English society represents an incentive towards better productivity.
lducation models the new minds necessary fir modern production techniques. lven
ui;Ioni;tion allows fr easy collective bargaining and normatised protest.

This view is sustainable without any implication of conspiracy. It differs from the
Marxist conception of law as purely an economic reflection of the present, but is
compatible with the view that law, state and economic activity act in concert to i
certain degree. This view is somewhat at odds with the crude class instrumentalism
of Quinney who views law as simply the weapon of the ruling class.

With more subtlet y , Miliband argues that the majority of those in judicial
positions are of a particular class and inclined towards their own cultural views. This
is true, as the profession itself accepts, although the judiciary do have remarkably
broad minds considering their backgrounds! I lowever, there is an institutionalised
distinction to be fund in a system that sends a lawyer who has embezzled client
funds to an open prison and a person who steals a car to a more secure one.
Presumabl y the latter is more likely to escape!
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Thc structuralist approach

For Poulantzas, the law and state are the mediators that legitimise existing
relationships within society, although not all of them. Thus, dominant economic
classes can claim that the law is Concerned with the general interest. Contrary to
being s ynonymous with classes, the law treats, according to Poulantzas, everyone as
an individual of equal status, thereby blinding us to the economic domination of a
class of people. 'l'hus, legal concepts such as citizenship, equality hefbre the law and
rights amount to an isolation efict by which people become unaware of the minority
that own the majority. However, it might be pointed out that this does not account
for the existence of the welfare rights that protect the less fortunate sections of the
population. Poulantzas' structuralist approach is therefore limited.

18.5 A critical evaluation of main Marxist conceptions

Marx himself argued that ever y movement is a product of its own time. Questions
have been raised as to whether the same can legitimately be said of Marxism. Was
the theory a product of its time?

In his analysis of capitalism in crisis Marx identified certain important issues and
offered an explanation of them in terms of a conflict theory (the history of all
hitherto society has been the histor y of class struggle). He developed a science of
historical materialism that offered an explanation for everything in economic terms,
'l'his was attractive and remains so to some people. The question is to what extent is
It still %i li d. The response could be. addressed in Marxist terms by looking at
changes in society in economic terms and observing that as our society has changed
ironi the rather naked exploitative capitalism of the mid nineteenth century through
the \Vcliire State, working class Participation and more recently the advent of the
'l'hatcherist enterprise culture, the distinction between working class and capitalist
class has become blurred. Workers now own shares, if not i n the recently privatised
Conccriis then in their own workplaces. ']'he real distinctiofl in l3iitain toda y seems
to be between those who have a jot) and those who do not - between the working
class and the non-working class.

'I'he explanation offered in original Marxism that the state and law are but parts
Of' a superstructure that is reflective of the economic base - the relations >f
production - concerned itself to show that the superstructure served those that
controlled the means of productom. This class instrumentalism is rather crude and
more recent studies such as those of Ralph Miliband have sought to update Marxism
by showing that the relationship is more symbiotic, resembling more a partnership
rather than a position where one determines the other. In essence what Miliband is
trying to do is to show that Marxism can explain modern phenomena and is not
restricted in time to the last century.

Another modern Marxist, Alan I lunt, has sought to explain modern events in the
post industrial society in ternis of economic factors and of the conflict theory. This
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is a clear attempt to show that Marxism is relevant and can enter the current debate
rather than address itself only to obscure and historical points. The argument used
b y modern Marxists is that unless they can offer such an explanation then their
theory will lapse into obscurity and they will be excluded from the current political
debate. With regard to criminology, Taylor, Walton and Young as Marxists have
sought to participate in current debates the agenda for which is not set by Marxists,
and have developed an approach to criminology that does not just call on the rather
simplistic Marxist explanation of crime but seeks to explain crime in more complex
terms whilst remaining fiithftil to the essence of Marxism as they see it, namely the
importance of economic factors and the conflict model of society.

Lloyd and Freeman, who are not Marxists, argue that it is legitimate to accept
Marxist analysis without Marxist conclusions. That is to say that Marx identified
important factors at work in society and that his explanation of naked capitalism in
the mid nineteenth century is essentially accurate. If that is the case then Marxism
has onl y a value in terms of the historical development of ideas whose time has since
passed, rather like the explanation of the flat earth society. The studentof
jurisprudence need not then be concerned with Marxism. Marx would reject such an
approach. As has been stated, Marx attempted to provide an explanation for
everything. Marx would see ideology as a product of economic factors. He argued
that those who control the means of production also control mental production and
that truth would not be truth until applied. I-Ic would then regard the discrediting
of Marxism in economic terms as an ideology or false consciousness designed to
m stify the exploited class and to legitimate the position of the dominant class as
those who control the means of production.

I lence while it is probably accurate to argue that original Marxism as an analysis
of naked capitalism is dated and not therefore of much relevance to the modern
student, it is rather the anal ysis of the modern post industrial capitalist state that
remains of considerable importance. I lere Marxists, rather than Marx, speak of the
relative autonomy of the state, the explanation of which can be fiund in Poulantzas'
Po/ii j i/ Power and Social (]/i.csec wherein it is pointed out that the state which is
also the \Velfiire State and the provider of laws on consumer protection that appear
to be in the interests of the working class, remains the state of the ruling class. The
Marxist explanation of the separation of state from civil society, which observes that
those who govern are not those who control the means of production, points out
that in the capitalist mode of production there is no need for those who own the
means of production to rule just so long as their rights in capital are protected; the
state can otherwise he relativel y autonomous. This can he summed up in the phrase
of Signian that the capitalist class rules but does not govern.

Whether these approaches are correct is a matter for considerable argument. The
student of j urisprudence must recognise the importance of that argument and
therefore there is much in Marxism that is still relevant to the student of
jurisprudence. The fact that half the world subscribes to what it terms Marxism,
even though Marx might have difficulty in SO recognising it, further reinforces the
argument as to its relevance.
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The theme which therefore runs through this discussion is that while original
Marxism may have little to offer by way of explanation of those matters that
properly concern the student of jurisprudence today, there has developed a new
Marxism that does attempt to offer explanations in Marxist terms of developments
in modern British society. If for only this reason Marxism is still relevant.

18.6 Evaluation

We have outlined Marxist views on law in a capitalist society. Briefly, law is one of
the institutions of the superstructure of a society; the superstructure reflects the
base, the relations of production; this is because the dominant class controls law and
state and uses them to oppress the workers. Is this view satisfactory?

Is there a clear base-superstructure division? Is law just part of the

superstructure?

In the theory, the base of the society consists of the relationships of production, that
is, the relations between the owners of the means of production and the workers;
this economic base is reflected in the superstructure of the society, of which law is a
part. In fact, the real situation is more complex than this simple model suggests.
Law plays an important role, not only in the superstructure, but also in the base. It
defines the relations of production and upholds them. In cal)italiSm,o ne side of the
relationship is the owners' side: ownership is a legal concept, with large bodies of -

law defining it (law of real property, of personal property, of conveyancing) and
enforcing it (law of theft, to prevent appropriation; trespass, to prevent improper
invasion: conversion, etc). Further, owners frequently rely on firms of combination
which are defined and controlled - and to all aided, in tax terms - by law
(partnerships, companies). Money is raised through institutions controlled (to an
extent) by law (the stock exchange, banks); ownership is subject to nullification by
law (compulsory purchase, bankruptc y , insolvency).

On the other side, the workers - what counts as an emplo yee, rather than a

contractor, is defined by law; combinations of workers are controlled b y law (trade

union legislation).
The relationship between the two sides is defined by law (contract of

employment), and is subject to legal control (emplo y ment protection legislation
giving protection from redundancy and unfair dismissal; fair wages control; Factories
Acts and Health and Safety at Work Acts controlling conditions of work; a complex
network of torts and immunities relating to strikes, picketing and other industrial

action).
Law, then, is an integral part of the base. Collins suggests that this criticism is

not a fatal one: law can be understood as superstructural in that it reflects the
dominant ideology; but it closely governs the relations of production (presumably
thereby reflecting the relations of production) and so acts in the l)aSC.
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Law reflects the economic base: class instrunen Ia lis?n

Law is held to reflect the economic base, and the dominant ideology: this works
through a process of class instrumentalism, that is, the law is used by the owners to
oppress the working classes. Does this analysis fit the facts?

In sonic areas of law, it clearly does. Recent Employment Acts removing
immunities from strikers fit the model. So does the lack of a required minimum
wage, complex company legislation (which allows for flexibility in setting up
companies, and by limited liability allows owners to attempt to make profit without
risk, allows for access to money via the Stock Exchange, without losing control of
the company, and allows, if financial affairs are carefully planned, for lower taxation
levels), insurance laws (to allow risks to be minimise(l), banking laws (to give further
access to required capital), commercial laws, and so on. A whole battery of laws exist
to permit owners of the means of production to combine and make agreements
between themselves and with workers, allowing for the maximum possibility of
profit-making with the minimum risk. One could clearly analyse all this as the
dominant bourgeois ideology at work.

Other laws, however, are not as easy to fit into the picture of an oppressed
working class. Some laws appear to contradict it even in the economic base.
Employment protection legislation which gives workers the. right to have details of
their contracts, and to payments for unfair dismissal and redundancy; the Health
and Safety at Work Act, protecting workers at their place of work; and immunities
for workers involved in trade disputes from actions for various economic torts, thus
in effect giving a right to strike. Other laws, acting clearly in the superstructure,
contradict the general picture of a dominant class oppressing the working class:
consumer protection legislation including the Sale of Goods Act and similar statutes,
and the various provisions of a Welfare State (National Health Service, National
Insurance, Social Security).

There are also laws in other areas which seem remote from the class oppression
picture altogether - family laws, law relating to crimes of violence, wills, charities,
and SO on. Another view would be that many laws protect monopoly since they
make it more expensive for new enterprise to get started by raising the capital cost
of establishment in compliance with safety and consumer legislation.

Can a Marxist properly explain all these laws? Taking the third category first,
those laws which appear remote from class conflict, there is a ready Marxist answer
for many of them. We have seen that the dominant class ideology will support the
retention of the status quo. For this reason, laws against violence and against sexual
crimes, and laws relating to family, etc, can he seen as part of the social fabric,
preserving the present stable social order and an acceptable level of community
morality. They prevent social unrest and disquiet from rising to too great an extent.
It is rather more difficult to justify laws regarding charities, or even freer moral laws
relating to homosexuality or abortion, on this rationale: perhaps these can be seen as
sops to the conscience of various groups in society. The laws of probate and
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intestacy allow the means of production to he preserved in the families of the
dominant class.

The contradictory laws in the superstructure can he explained, by a Marxist, in
different ways. They can be seen as proving that the dominant class does not control
each and every law passed b y the legal system, but allows it relative autonomy, that
is, only preventing the passage of laws which would be harmful and ensuring the
passage of vital laws, allowing any other laws to he passed. This can be accepted,
just about, as an explanation of the Welfare State. Although the owners will have to
pay a large part of the cost out of profits, they do benefit, because they and their
workers are kept healthy and alive between jobs, and they can manipulate the tax
system SO that the working classes bear a large proportion of the cost themselves.
Whether relative autonomy could be used to explain consumer protection legislation
must he regarded as more open to doubt, since it is clearly harmful to the owners of
productive means not to be able to sell their products as they wish. A further
possible explanation is that these superstructural laws are 5OS to the working
classes, given to keel) them happy and to prevent them forming a coherent class
consciousness (a necessary prelude to revolution).

This, of course, can be used to explain away any contradictory laws, even those
of the first type (that is, those forming part of the base). A third possible
explanation is that these laws are concessions wrung out of the dominant class by
the developing consciousness of the working class. The dominant class, however,
retains overall control of the system. Presumably the recent anti-union legislation
can be seen as the dominant class reasserting its position, when the present
economic climate makes the concessions unnecessary (a recession obviously works
against working class solidarity, since personal concerns such as getting and keeping
jobs become more important). The contradictory laws in the base could also he
explained thus, as concessions wrung out of the ruling class.

Are these various explanations satisfactory? Can all laws he justified as being
oppression - directly or indirectly by preserving the status quo of the working
classes, or instances of relative autonomy, or 5OS to the working classes, or
concessions wrung out of the dominant class?

Obviously these questions are empirical ones. There is at least one counter-
interpretation. This view woukl say that the various types of contradictor y law
merely show the theory to he incorrect. Whatever the earlier capitalist situation, iii a
developed capitalist societ y	by electoral refbrni and other means -- the working
classes now play .

I
 role in the law-making process, and the distribution Of

benefits and burdens in society take their interests into account as well as the
interests of the owners. The Welfare State, as well as consumer and employee
protection are s i mply manifestations of the concern of the law-making process with
the interests of the working class and the poor. Further, it is a mistake to see law
simply in terms of the power balance between the classes. Doesn't law have other
functions, such as regulation of law and order and upholding commonly upheld
standards of decency and famil y life?
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Class reductionism

One final point of e valuation, and then we can move from discussion of the capitalist
state, to the revolution, when law and state will wither away.

This point concerns the Marxist division of the population into just two classes,
the bourgeoisie and the workers. In present-day Great Britain, for example, many
pressure groups and interest factions play a part in the political and legislative
process, lobbying MPs and part) leaders. What is more, Sometimes those from the
same Marxist class will take differing sides. For example, agricultural owners and
fishing boat owners will often clash with developers of land and/or seaports; a good
case in point is the clash over damage (lone to the owners of the fishing industry by
entry into the EEC (which has imposed quotas), which entry was, of course,
supported b y most industrialists. Further examples of conflict within the Marxist
classes could be given. To avoid the charge of class reductionism (that is, Over-
simplifying the class position by seeing only two classes), a Marxist would have to
argue that pressure and interest groups are just short term, and are not as

• fundamental as the real classes. Class conflict, in the sense of conflict within the
classes, arises because of a lack of class Consciousness, not sufficiently developed in
the working class and not required at Present in the bourgeoisie, who can afford to
wrangle and still dominate. Is this answer convincing? Could a Marxist give any
other answer?

Charges of class reductionism have another aspect too. The two class divisions
can now be seen to be a simplification because many members of the working class
now form part of the ruling class. Pension funds and trade union funds, building
societies and banks all invest in, own shares in and therefore partly own, companies,
etc. The money in these various funds comes from the man in the street, who also
sometimes saves more directly by buying shares himself. Most working people own
at least some stake in the means of production. In fact, the people at the top of the
big companies often own little or no stake therein. The controllers of the means of
production no longer necessarily own it. Further, the institutions which might be
included in a wider definition of the ruling class (see, for example, Griffith ThePolitics of the Judiciary, especially the last Chapter), the courts, civil service, police,
armed forces, etc, cannot really be seen as having a different ideology from the
ordinary person: and remember that the ordinary person controls, ultimately, by the
power of the ballot box.

Isn't seeing capitalist Society as divided into two classes, the owners of the means
of production and the workers, thus a gross misinterpretation?

-cIi,•
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Feminist Jurisprudence

19.1 1-listory

19.2 Natural rights and women's rights

19.3 Equal rights versus separate rights

19.4 Sex-ual discrimination: provocation and rape

19.5 Feminism in perspective

19.1 History

Although anthropologists suggest that many primitive societies were essentially
matriarchal, historical evidence from the Roman era till the present time indicates
that most legal systems have treated women in an unequal flishion in comparison
with their male counterparts.

There have, of course, always been exceptional women who as individuals have
overcome many disadvantages to achieve considerable authority. The Empress
lhcodora, for example, who in 523AD saved the B yzantine Emperor Justinian, when
the imperial palace was seized by the rioters and the Emperor was about to flee the
city. But although Theodora ruled as joint Empress, the system of law which
Justinian codified treated the head of the family (the oldest male) as alone possessing
contractual and political rights. Both Roman and Byzantine law, and the civil law of
the Middle Ages, relegated women to an inferior status.

The nineteenth century English liberals were among the first jurists seriousl y to
question the position of women in society: see especially J S Mill On the Subjection
oJ Women. Mill questioned the traditional, to some extent religious, view that women
were inferior beings destined to obey their husbands, which had found expression in
the 01(1 marriage service, where the woman promised to obe y , and III common
law rule that -.I woman's property belonged to her husband, not abolished until the
Gladstonian liberals introduced the Married Women's Property Act in 1882.

Towards the end of the century Marxist writers began also to question the way
in which women were treated under the law and economically, championing women
as an oppressed class. See for example Engels The Origins of the Family, Private
Property and the State reprinted in Mitchell and Oakley The Rights and Wrongs of

259
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Property and the State reprinted in Mitchell and Oakley The Rights and Wrongs ()fWomen (1986). Sec also SafIottj Women and Class Society.
In Marxist eyes it is the male capitalist who is the villain. Women and workers

are the oppressed and exploited victims. The perception of Women as the victims of
male political and economic dominance is a theme which recurs from the martyrdom
of Joan of Arc by the English in France in the Middle Ages to the murder of RosaLuxemburg b y the Nazis in Germany. So modern writers, such as Zaretsky
(Gapital,ic,,,, the Earn//p and Social L/è, 1976), 

attempt to show that male dominance
is as much an evil as capitalist oppression. To what extent female emancipation was
really achieved in Marxist and post Marxist societies, however, is open to debate.
loday there may be more female than male doctors in Russia, but political power
remains largely in male hands. See fir example Mackinnon 

Eerninisij, A'larxis,,,,,4iethod IZPJ(/ the State (1983).
In the West, the suffragettes of the early twentieth century were instrumental inSecuring votes for women in 1919 and 1929; and educational and careeropportunities were gradually equalised as the twentieth century progressed. 

Sincethen the question of women's rights has conic to present a number of interestingissues in j urisprudence Claims in Lloyd's 
Introduction to lurisprud(',:ce that thegrowth of a 'women's' view of law arose naturally out of both the suffragette

movement and, more recently, the relatively large influx of women law students (2per cent in 1960; about 50 per cent today - see Twining 
Blad'stone 's Tower: theEnglish Law School (1994)). It is pointed out that the approach is more 'concrete'and that the movement:

seeks to analyse the contribution of law in constructing maintaining, reinforcing andperpetuating patriarchy and it looks at ways in which this patriarchy can be underminedand ultimately eliminated.'

You should note, however, that there is another clear context in which feminist
concerns in ju

risprudence grew, namely, the critical legal studies movement. That
challenged the orthodox way of looking at law so that what was seen as 'just', or
'fair', or as 'establishing equality' was now regarded by members of this movement
as at best a superficial gloss and at its worst a cynical disregard for justice, etc, other
than from the point of view of those wielding power (the law schools, amongst
others ...!). It was an easy jump from this view of things to say: the justice, 

fairness,
etc of the law is male justice, etc. So it would be true to say that a number of fairly
obvious factors combined to produce the modern feminist approach to law.

19.2 Natural rights and women's rights

The e
mergence of the women's rights movement parallels in some degree the rise of

natural law. For example, if in Dworkin's terms 
(Taking Rights Seriously (1972))

there are principles underlying the laws that the courts apply, do these principles
include the principle that rights should not be abrogated on account of race, sex,
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language or religion? Dworkin would say yes, citing the 14th Amendment to the US
Constitution. His fundamental principle is, after all, a principle that all people
should be treated as equals.

In Rawls' analysis (A Theory oJjustice (1972)) there are principles of equal rights
to the most extensive total system of equal basic liberties, and a principle that social
and economic inequalities are to be arranged so that they are both to the greatest
benefit to the least advantaged and attached to offices open to all in conditions of
fair equality of opportunity.

Notice such contemporary American decisions as Griswold v Connecticut (1967) in

which state laws banning the manufacture, sale or use of contraceptives were held to
he unconstitutional as an infringement of the right of privacy inherent in the 14th

Amendment. Likewise, Roe v Wade (1973) holding that the anti-abortion laws of the
State of Texas infringed the right of privacy, and the right of a woman to decide
whether or not to bear a child.

It is significant to compare recent English developments in the law.
A decision such as C v S (1987), in which the liouse of Lords held that, in the

matter of abortion, the father has no rights, may be open toto the criticism that
sometimes the protection of the rights of the woiflail may involve denying rights to
the father or the unborn child.

A recent decision such as 1? v B (1991), holding that a husband may be convicted
of rape against his wife, may be justified by saying that in late twentieth century
England the principles which underly the relationship of marriage differ from those
which existed in earlier generations. Dworkin acknowledges that the interpretation of
the principles which underlie the law may change as society develops, and arguably
today the principle of equal concern and respect best fits that interpretation which
requires a free and continuing consent, in a marriage which is toda y regarded as a

relationship between equals.
The case of R v Thornton (1992) holding that provocation does not encompass

the conduct of the husband in beating his wife, which had occurred some time
before the wife killed her husband, raises wider issues about the scope of the defince
of provocation of interest to feminists. Note too the case of l)a',s v Johnson (1979)

in which the lIouse of Lords held that a battered girlfriend was not entitled to the
protection of the Domestic Violence and Matrimonial Proceedings Act 1973. It is,
perhaps, out of step with a society in which 40 per cent of parties are unmarried.

Rhode 7usuice and Gender (1989) discusses the question whether the law treats
women fairly, and concludes not. See also Smart Fen,,,us,ti and tilt' Power of Law

and Dahl IVonien 's Law.

19.3 Equal rights versus separate rights

Initially, the women's rights movement argued in favour of equal rights based on a
principle of equal concern and respect. This is still the mainstream attitude. For
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example, Phillips Feminism and I:(JlIahzty (1987) adopts the widely accepted view that
gender should not preclude equal treatment of either sex, and also discusses the
question of positive discrimination in favour of women. Such feminist writers as
Germaine Greer (born in Australia 1939) and Simone de Beauvoir (The Second Sex
(1965)) symbolise the generation of women who achieved such changes in the law as
the Abortion Act 1967, the Equal Opportunities Act 1973 and the Sex
Discrimination Acts 1975 and 1986.

However, in recent times there has emerged ;I of women's rights activists
who argue that the only answer to male dominance is for women to seek a new
society in which men and women are separate and equal. Important here is Alice
Walker (born in Georgia, USA, 1944, author of The Color Purple (1983)) who
discusses the dual problems of being female and of living in the southern United
States before the Civil Rights era. She advocates men and women living in separate
communities, and visiting one another to reproduce: 'This is the pattern of freedom
until man no longer wishes to dominate women and children or always to have to
prove his control.' For precedent, she refers back to such mythical Greek societies as
the Amazons and the Priestesses of Vesta. Whether separatism is socially practicable
or morally justifiable must be open to doubt.

Whereas Germaine Greer and Simone de Beauvoir argue in favour of equal
treatment for men and women, Alice Walker takes the different position (similar to
that of some Civil Rights activists) that women are not the same, and that separation
is the solution. Whether separate societies would suit everyone is, however, a matter
for question, and Alice Walker could be interpreted as advocating that women have
the right to live separately fIhe3/ so choose. To achieve this it is necessary to put an
end to economic, social, domestic and legal dependence.

Richards in Separate Spheres (in Singer Applied Ethics, 1986) discusses the
question whether feminism requires the acknowledgement of the equal but separate
spheres of men and women, an argument which has similarities to that of the US
Supreme Court in Plt's.' v Fer ruso,, (1894) when interpreting the 14th Amendment,
which was ultimately rejected in regard to educational segregation in Brown v Board
oJ Education (1954). Richards is perhaps influenced by the libertarian views of
Nozick, and other contemporary American philosophers who have addressed their
attention to the 14th Amendment.

Such issues also raise the question whether there is exploitation of women in
sexual pornography and in the use of women in advertisements for male orientated
goods such as motor cars. Ma ybe, as in an y successful social revolution, there is
eventually a possibility of reaction by those whose dominance is being displaced.

Jagger Fe,nimst Polities (1,1(1 hawaii Nature and Einsenstein Z R The Sexual
I'oliiics of the New R: 'hi discuss this topic, and the reaction of the new right who
represent a masculine counter-reaction to the separatist movement. Levitas R The
Ideology of the New Right discusses the relation between this and Republican politics
in the United States. Note, for example, President Ford's instructions to the Justice
Department in preparing a list of candidates to succeed Associate Justice William
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Douglas in 1975: 'Surve y the field and don't exclude women from your list ... The
final choice was between two men ... I pored over their legal opinions myself ... It
was a close call ... I selected Stevens (a man) and the Senate confirmed him by a
vote of 98 to 0.' Perhaps, significantly, it was Associate Justice Rehnquist, who

dissented in Roe v Wade, whom President Reagan chose as Chief justice in the

1980s. The wa y ahead is b y no means clear.

19.4 Sexual discrimination: provocation and rape

Law's insistence on treating like cases alike creates the pretence that certain
important difii.rences between people (blacks/ whites; men/women; advantaged/
disadvantaged) are not real differences: the law thus reinforces unj iistifiable
diflrences in treatment. This is the thesis of feminist jurisprudence; for example, it
is advanced b' Iris Young in her book Justice and the Politics oJ Dif/'rence (1991). In

fact, man y feminists take the view that the virtue of equality 
III

	 not Just that

equalit y that pertains to law, is all detrimental to oppressed groups niterests.
This idea has the same force as the idea that certain offices are open to all when Nve
know that, to take the bar and the judiciary, for example, some offices are hardl\ at
all open to blacks, W'Oiiiefl or the working class.

A more specific example is that of the defence of provocation; the law requires a

'temporary loss of sell-control so that the defendant is not for the moment the

master of his mind'. \Vomen (to not, it is said, react in 'white-hot rage' because it is

not in their nature (and there are biochemical reasons vh the y do not). 1 )ecisions

whereby women who murder their husbands, after a long peril of abuse, are iwl

affarded the defence of provocation oil ground that the have not acted in the
spontaneous way the law requires, are therefore given , as examples where the Ia \V

fails (and is oppressive) because it treats women as in the same position as men.
It is useful considering criticisms of Young's (and others') approach. Note that If

we take ,I law t ype approach, that is, we assume morality to be part of the

law (like Hoffmann Lj in Airedale National health Service Trust v 13/anil (1993): see

'Ronald Dworkin and contemporary case law' in section 11.16 above) we can discern
strains of' the requirement, not of naked, computer-like, consistency, but of mural

Consistency - equality - in the application of the idea of the rule of law. The mural
argument must then be joined; there are differences between men and women that
are morally relevant, say, to the defence of provocation in the criminal law. The law,
in the name of consistency, properly understood, can deal with these dil'f'ereiices.

'l'ake the case of' provocation again; it is not difficult to see that a justifiahle
difference can be extrapolated from the law. In the case of L)PP v Camp/tn (1 97 8), the

action of a 'reasonable man' requirement was interpreted it, include not oni', a

but a bo y , and a retarded sensitive boy at that. The present state of legal argument is
not so thin as to disallow the extension of' reasonable mail include, in 111C

circumstances of pro'oeat ion iii the context of domestic abuse, the reasonable wonian.
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There is a triumph for women in the marital rape case of R v R (1992) in whichthe I louse of Lords decided that it was, after all, possible for a man to rape his wife.
This was despite the belief, held by many, lawyers 

included, that the implied
consent of the wife, by remaining married to the defendant, provided an adequate
defence. It was argued around the Sexual Offences (Amendment) Act 1976 which(lefifles rape to he unlawful sexual intercourse and the argument was that 'unlawful'here mean t 'Outside marriage' . Lord Keith simplys aid 'the fact is that it is clearlyunlawful to have sexual intercourse with any woman without her consent' anddismissed the Iea that the word 'unlawful' added anything. 

Despite the doubts ofJohn Smith, who wrote the commentary on thinutshell it is this:	 s case, the reasoning is good. In a
there is no such thing as implied Consent (

remember the nonsensewe Can make of the idea of 'tacit command' in Austin!); rape is therefore rendered
lawful by the state of marriage marriage thus gives men the right to treat their
wives as chattels and not persons That is why the decis
since the dcc

	

	 ll make so	 'oil is a triumph for women,s011 wi me men think twice beIva y.	 fore behaving in a barbaric

19.5 Feminism in perspective

There is an excellent int
roduction to problems of Political Philosophy in J Wolff's-471 Jn/rod,icil0,, to Po/ifr/ PI I/00pi, 

(1996), which is useful in general for obtaininga birds-eye view of problems of political P
hilosophy as they impinge on law. It ispa

rticularly clear, however, on problems of feminism and students are recommended
to read the admirable Chapter 6, entitled 'Individualism Justice Feminism',co

ncentrating on the Section on rights for women. At pp229-230 Wolff makes usefulr
eference to a number of classic works on feminism. His account in 'Rights forWomen' is both sympathetic to the feminist movement and intellectually rigorousand it is an i

mpressively clear overall account given the length of the piece.
Wolff points out that, indeed, women have been 

systematically if notintentionally, di
scriminated against in the past. For example, in Britain in 1970

before the equal pay legislation, women earned on average only 
63 per cent of theaverage male wage. But he also notes that merely making pay equal between menand women is i

nsufficient in itself to secure the appropriate social advance since
there are other relevant differences between men and women, for example, a
wrongly perceived difference in physical (and mental) strength, a wrongly perceived
difference in attitudes to work, the fact that women but not men bear children, and
so on. That is why some feminists say that it is gender differences that are generallyirrelevant in d

etermining the just social structure rather than just sex differences,
Since gender differences are different at different times and in different societies.
(Gender difference is, as some say, a 'socially 

constructed' idea.)
So there are feminists who wish to abolish gender differences by bringing about

social change so that, for example, men do not see it as automatic that women stay
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at home, do housework and look after the children. A discussion of this sort of
approach leads Wolff to consider the status of social programmes of reverse
discrimination. - Those focused on sex discrimination would seem to he the most
important projects for feminists to encourage, perhaps through legislation and
certainly through other means, by supporting extra justification for appointment to
otherwise seemingly equal positions of money and status, to boost the status, income
and political weight of women, and so achieving, for example, more woman judges,
more woman politicians, more women QCs, more women professors, etc. This line
is a natural one to take. If women are in a disadvantaged position for morally
irrelevant reasons then social means must he taken to offset the disadvantages.

Wolff usefully discusses the difficulties in this area. Briefly, such programmes can
be disastrous in practice, creating stigma and feelings of injustice and that, at first
sight, reverse discrimination seems to rely on making discriminations on the basis of
sex even though it was sexual discrimination which caused the problem. There is,
furthermore, great difficulty in justifying wh y we should raise the status of women
toda y in order to right wrongs done to women in the past, and perhaps a very long
time ago. But he thinks there are answers to be supplied. For example, one can
argue that:

I. the equality that reall y matters is equality of opportunity rather thaii merely
making women equal;

2. social policy of long term equality justifies the short-term inequalities;
3. reparation now for injusticcs in the past is justified because women today are

discriminated against b y the culture that was brought about in the past; and
4. there is great symbolic power in reverse discrimination which can break the habit

of thinking that women are pre-destined to serve onl y in certain sorts of roles.

However, very importantl y , Wolff points out that much of this line of thinking is
frowned upon by feminists. One reason is that the social programmes of reverse
discrimination, changing and raising consciousness, etc, do not question the general
political, legal and economic structures of our societ y . Reverse discrimination takes
place in a generally capitalist, generally liberal-type society (reflected in our
democratic procedures and our idea of 'equality before the law'), and that means
that the values of this structure are implicitly assumed to be true, and lair.

Therefore, some feminists say that these values must be examined since here the
deepest prejudices will he implicit. There are prejudices in favour of capitalism
which infuse our discourse about the justice within which reverse discrimination
arguments are made. When feminists take this view, they abandon the 'male liberal'
endorsement of emancipation by, say, reverse (liscrimination programmes, and
become critics of 'liberal individualism'. In fact, it is in this area that the major
amount of writing is now done by the feminists and, unsurprisingl y , the y focus on
the role of the family - in which the woman plays an 'inferior' role - its private
'sphere of influence', its relation to the State and its public area of influence.

The idea that justice is a 'gendered' concept which provides a prejudiced
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justification for its treatment of men and women through its allocating a private
sphere of influence to the family is, says Wolff, an 'astonishing charge' since justice
is supposed to be about treating people equally. But it can he given SOfl1C credibility.iic points to the argument b y some feminists (notably N Chodorow, The
Reproduction / ,4!oi/ierinc,' (1978) and C Gilligan, In A D/Jèrent Voice (1982)) that
there is a fundamental difference between men and women in the wa y that theyform their relationships with others. Women value ' co iiiiectedness' and 'caring'
whereas men vallic 'separation' and 'independence'. If so, the fact that men have
been in control of the political institutions for so long means that our way of
thinking about justice is weighted towards allocating rights to people which keep
them at an 'u nearing' and 'disconnected' distance from other people. Thus the idea
of 'private spheres of influence' and a 'right to privacy' - upon which, in the US the
right to abortion is dependent (see Roe V JJ'ade (1973)) - are male ideas which
Perpetuate insidious gender dif6.rences into our political structure.

Carol (iilligan develops the arguments in the debate by Claiming that mcii's
dif'treiit approach to 'caring' means that they argue justice in terms of' general rules
(eg 'no person shut!, etc ...') and principles (eg 'no person should profit from crime').The woman's perspective, oi l  other hand, is to make moral decisions oil basis
of' a 'case b y case' basis. The kind of situation that a woman will want to decide
differently from a man will be the one where immediate sympathy 'floods the
nioment ' and casts aside the man's 'stern' reference to the rule and the injustice of'
making exceptions. Thus Gilligan and other feminists talk in terms of the man's
'perspective of justice' as opposed to the woman's 'perspective of care'.

Wolff points out how much of these arguments are speculative and, perhaps,
draw stereotypes. After all, there arc caring men just as there are uncaring women.
Further, sometimes rules of justice and the ethic of caring conflict where women
would concede that compliance with the rule would come first (cg choosing between
not giving your child a Christmas present she wants and obtaining one by
shoplifting it). But lie also says that there is a sense in which the idea of rights
cannot define close relationships, borrowing an idea from J Waldron, 'When Justice
Replaces Affection: the Need for Rights' in Waldron's Liberal Rights (1993). In this
idea, that rights fbrm a kind of protective shield around relationships — acting as a
sort of' 'fill-back', or 'hands-off position - while providing nothing of' substance
within, is the germ of political philosophy which gives sense to the feminist doctrine
that 'the person is political'. As Wolff says (at p215) '... individualism seems
particularly inept at explaining the moral relations within a family' because family
relations are not chosen ('you choose your friends but not your relations') and 

SO
seem to impose obligations that are independent of individual choice.

But it is too simple to say (as Wolff hints) that the family and the values of free
choice are i ncompatible. Clearly, we do not just choose our obligations. You have an
obligation to another in danger to protect him or her from it when there is little or
no cost to you. Another form of obligation appears to arise just from a family
relationship as, for example, that of a mother to her baby. But note that there is
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duty to love another! Nor is there a special duty towards another merel y because
that other loves you! In fact, it is not too difficult to sa y that there is nothing special
about family relationships be yond that they are often more complex or demanding
than relationships outside the famil y , governed by principles of liberalism.

There is, therefore, nothing particularly problematic about the famil y which
requires feminists to proclaim that we must start seeing individuals within the fiimilv
as 'political'. We are all 'political' in the sense that we are owed liberal duties. In
fact, if we stop seeing 'the famil y ' so preciously, as so distinct, then it is not difficult
to see the injustices perpetrated within it. It is not necessar y to CSOUSC a 'critique of
man's justice' or of 'man's liberalism' or 'man's concept of privacy' or 'man's
discourse of equality', in order to see that child abuse is wrong or that men raping
their wives is wrong (and so a good argument for reinterpreting or creating law: see
R v R (1992)) or the other forms of subtle domination and bullying that occurs
within families. Of course, the extent to which the communit y can protect weaker
parties raises a difficult problem but not one that is solved by imagining a 'different
discourse' or a 'radical reconstruction' of the 'private/public dichotom y '. Better
education, policies of reverse discrimination (if they can be shown to work), ftircr
wealth distnbution and, if necessar y , the criminal law, are all standard tools of
liberalism for bringing about a better - more just - community culture. As \Volff
concludes at p220

'l 'enunist criticism requires not that we replace the ethic of justice with the ethic of care
at the heart of political phi lusupltv but that we apply the idea of just ice with an enriched
sensitivity to tile wa ys in which OUi I list itut ions call and reproduce inj usricc A
societ y that has a tendenc y to create rut Ii less, egotistical exploiters is worse than one wit Ii
it 	 to produce charitable, altruistic co-operators, CVCI if', in formal terms, built
Societies call 	 described as just.'
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Arguments about Justice

20.1 Introduction

20.2 The enforcement of moralit y by law

20.1 Introduction

Utilitarianism has alread y been discussed as moral theory, setting out a theory of
justice, in the context of the early positivists who were also utilitarians. In this
section, we shall briefl y sketdi the outlines of sonic alternative conceptions of
justice, and try to discover their bases and starting points. Many writers have put
forward ideas of justice in social arrangements, and it will not be 1)OSSiblC to

consider them all.
In this section we shall briefl y consider social contract theories, natural rights

theories and Marxist theories. In fact the first two go together very often, as we
shall see; we differentiate them now because two of the modern theorists Rawls and
Nozick (Chapters 21 and 22) do not combine them, but use a social contract and
natural rights model respectivel y . We first should make several points about method,
bearing in mind the idea of 'reflective equilibrium' discussed in Chapter 4.

There is a universal appeal to justi cc. All persons are aware of the need for
justice, yet there is no agreement on the nature of justice or what arrangements
constitute a just ordering of society. Hence justice, Hart suggests, is shared as a
concept; however, there are many conceptions of justice. Justice, on this analysis,
would defy definition. The purpose of this Chapter is to illustrate some of the
conventional theoretical approaches to the question of the nature of justice.

David Hume wrote that justice can only he meaningful in conditions of moderate
scarcity. In his view, a conception of justice is inapplicable where there would be no
resources because the population would be starving and shelterless. The issue would
be one of survival, rather than justice. On the other hand, where everyone has
everything they want, then distributive justice (as opposed to procedural justice)
would be unnecessary. Justice in this sense can be seen as the justification for the
distribution of resources in societ y . Distributive justice is concerned with the
distribution of both material resources and legal rights to material resources.

Aristotle sought to draw a distinction between distributive and corrective justice.
The former idea is concerned with the fair division of benefits and burdens, that of
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giving to each according to his just deserts. Corrective justice seeks to ensure a fair
equilibrium by redressing any unfair distribution. The latter might be seen to be
more properly, the occupation of the courts, while the former is more properly an
issue of political or social justice.

A further distinction ma y be made between procedural and substantive justice.
Procedural justice might be viewed as expressing the tension between what Herbert
Packer terms due process and rule of law. Due process is concerned that people,
N% '  fiicecl with the courts, should be treated in accordance with the procedural
requirements laid down by a particular legal system. This ensures that the rules are
not bent; however, it may allow a mass killer to be set free on a technicality. Rule of
law conceptions of procedural justice entail the primary motivation of the courts
being the punishment of the wrongdoer if it is clear that he has broken the law,
irrespective of procedural technicalities

I lOwever, although this might correspond more strongly with the popular idea of
just ice, it does present a watering down of the checks that are designed to prevent
the innocent being wrongly punished. One might also refer to Fuller's inner
morality of the law as providing a theoretical framework for procedural justice. In
essence procedural justice is therefore a concern with how legal rules are applied.

Substantive justice, on the other hand, is concerned with the content of a law
itsdfl It is a question of juxtaposing the existing legal system with ideals or
standards of political morality. The difference between issues of procedural justice
and issues of substantive justice can be illustrated by the contrast between a just
decision in a court and the justness of the law that the court has upheld.

Social contract theories

These base the justice of Society's organisation on the fact that the individuals in the
society have, or would have, or may be presumed to have, entered into a contract
agreeing that society should be so patterned. It is often unclear whether the contract
or covenant is thought actually to have existed: in its modern exponent, Rawls, it is
clear that it is a hypothetical justificatory construct.

Natural rig/its theories

These emphasise the importance of society being formed in such a way as to protect
and not enfringe upon natural rights, rights which people have either from God or
from their nature.

The major exponents of social contract theory in its first heyday in the
seventeenth century also placed great emphasis on natural rights: because of their
different stresses it seems right to consider Hobbes' as a social contract view, and
Locke's a natural rights one, but both included the idea of a state of nature
including natural rights, and a contract leading to civil society.
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Hobbes
Hobbes argued that men had their natural rights in a state of nature. Since men had
a tendency to compete and infringe on the rights of others (and, in the famous words,
the state of nature would therefore be nasty, brutish and short) they Would find this
state of nature unsatisfactor y , and would therefore wish to join a society where the
urge to Competition was controlled and restrained b y a political sovereign. This
sovereign could become SO by force or by contract, it didnt matter: people in the state
of nature would be prepared to covenant or contract to transfer their natural right to
protect themselves, and all their powers to a sovereign. '['he y are then subject to an
all powerful unlimited sovereign (ci Austin), subject to political obligation because of
;I 	 they had made or would be prepared to make. Oil 	 a1)1)lied level I think
it is clear that l-Iobbcsian philosophy has been and is used b y military dictators
following -I I'étai in order to justify their actions. So long as the absolute ruler
(Leviathan) maintains order then his rules shall be obe yed as being just, fr he has
improved the lot of men by removing them from anarchy. The justification for
despotism is obvious. Militar y leaders do indeed argue that the reason for their
takeover is to preserve order or to prevent the countr y from slipping into anarchy.

Locke

In tile state of nature, man had rights including that of appropriation of' land. T he
W4) limits to this (to prevent waste, and to leave enough and as good fir others) can

he 5liOwn to he removed by the advent of money, leaving an unconditional right of -
appropriation, along with a right to protection of Iifi, liberty and estate. Man could
live in the state of nature, but some will try to gain property by trespass rather than
just acquisition. Locke has a more optimistic view of mail the state of nature.
There is a need simply to channel men's natural goodness. To protect their
property, men will enter into a covenant agreeing to a civil society. Th i s society
there to ensure natural rights, and the state is still subject to them; if the state
passed laws infringing these rights, rebellion would be justified. All law then must
conform to the standard of natural rights. The application of this theory justifies
revolution in the face of tyranny. Locke's discussion of certain rights which cannot
he assigned to the state has laid the fbundation for the recent re-emergence of the
concept of inalienable rights in human rights treaties, such as the right to national
self-determination.

Rousseau
A third theorist tying social contract and natural rights was Rousseau, whose work
was seized on as a philosophical justification for the French Revolution. l y the
social contract, a man transferred his rights not to an actual sovereign but to society
which was the general will: to obe y this was to obey oneself. The state should grant
the citizen his freedom and, if it did not, it could be overthrown or revoked b y the
general will. The state held these rights on trust. The society is just to the extent
that it follows the conditions which the contracting members would impose and
accept. If it does not do so, like Locke, Rousseau would justify rebellion.
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We have already considered Marxist theories of law and the state (Chapters 17 and
18). It is not propose(] to repeat that discussion here. What will emerge from it

discussion of .I 	 conception of justice is that it is a collectivist theory and that
it maintains that it 	 ordering of society occurs when each contributes according to
his abilit y and receives according to his needs. An example of an attempt to organise
oil it would be the National I Icaith Service in Britain. Those who are
earning contribute whether or not they are ill. Those who are ill receive treatment as
often as necessary regardless of their contributions, if any.

Since these theories are included for background infirmation it is not proposed
to examine them in depth. I lowever, some critical evaluation will point to the
content and structure of the more modern theories that do represent ;I of' the
course. At first, difficulty might be seen in relating these theories to our theme of
justice, since 1 lobbes, for example, concentrates on political obligations to the state,
not the obligations of the state to conform to standards of' justice. Clearly the natural
rights stress of Locke does suggest '.I standard of justice, namely, a society will be
just if it respects the natural rights of its citizens (similarly Rousseau), This is the
view of Nozick (Chapter 22). 1 lowevcr, although I lobbes does not allow the social
contract to be used in the direction of obligations of the state, it seems that
individuals who were contracting in such a way would lay down conditions to
control the state, and determine how it would operate. So the social contract model
suggests a standard of justice as well, viz a society will he just if it follows the
conditions which contracting members of society would impose and accept. This sort
of approach can be seen in the work of' Rawls.

Those are only it 	 of' the types of' individualistic theories of justice. Others
include peifiv'iionism, which organises things to promote it good or value,
and tiItz,ilionism, which denies that any acceptable complete criteria of' justice can be
worked out, and therefre results in each decision being made by the intuition of ' the
decision taker. The f 'ormer is onl y acceptable if we accept the idea in question; the
second onl y if' no complete criterion proves satisfictorv.

20.2 The enforcement of' morality by law

Introduction

The extent to which courts and legislators should reflect our moral and intellectual
interests is -.I matter of considerable debate. Certainl y , we f'eel that in a democratic
societ y , law should he sensitive to social attitudes. However, one must address the
issue as to how fir the law should go to protect us from ourselves. The Jaw is, of' its
very nature, an instrument of restraint frequently associated with the enforcement of'
more enlightened morality, such as the prohibition of sexual and racial prejudice.
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We have, to a certain extent, relied heavily on the critique of moralit y favoured
by Hume. The empiricist view of morality seems to be one that offers us no
absolute moral facts. However, when we approach the question of how people
should act, there seems to he a convergence of views. Professor Isaiah Berlin
suggests that the fact that people do react consistentl y when they communicate
matters of morality would seem to suggest a relative stabilit y in moral values. Moral
values may thus be found in the consistency of attitudes, rather than resulting from
some empirical or logical process.

The modern view of ethical philosophers shies away from the relativist concept
of moral norms. Singer, a notable ethical philosopher, observes that human nature
has its constants and there are onl y a limited number of wa ys in which human
beings can live together and flourish. Now, how ethics has arrived at this view is
hard to understand and still harder to explain, but it suggests that it is morally
acceptable to make moral judgments about the behaviour of others. If we go further
and accept Kant ian ethics, which are based on equally difficult reasoning, but are
largely regarded as being the right approach, we are bound to en force moral
propositions which would prevent harm to another. This is, of course, all theory.

The enforcement of morality debate is essentially a moral or ethical one; whether
we prohibit homosexual activity is not a legal issue. Law either prohibits it or it does
not. Unlike murder, which has a clear fitrinula of evil intent and destruction of
human life, not all moral issues easil y provide pragmatic reasons fr censure. kven if
life had no value, the malicious killing of a slave, as Property of economic value,
would be wrong. Most settled issues of morality that English law enfiwccs can be
reduced to attitudes to property, especiall y if you reduce people to being mere
chattels. Rape becomes as easily accounted for as trespass, even to the extent of the
former fiction that marriage provided a sort of easement over a wik's hotly and
therefore excluded the concept of marital rape. 'l'lllis simplified issues of enfrced
morality can be easily if not satisfactorily accommodated b y the law.

I lowever, the process of modern development confuses societ y and the state.
Social cohesion is built up Oil moral institutions and values. The things that make it
work are factors such as reliability, trustworthiness, affi.ction, loyalt y and so on, and
most human endeavours are founded on these aspects of mutuality and consistency.
lqually, it carries with it taboos, which do not fit easil y into the legal framework.
Law seeks to superimpose rules of behaviour on this matrix and to tinker with it,
without destroying the links that make societ y work. Law is a social fact, but if
society breaks down so does law. John Stuart Mill was concerned with social
progress, but with a formula fbr legislation that did not allow the destruction or
substitution of these fundamental social values with theoretical ones.

Mill was much influenced by Bentham, but like our contemporary ethical
philosophers he was a believer in the synthesis of the seemingly irreconcilable
doctrines of utilitarianism and Conservative idealism. He presents the dilemma of
democracy in his essays contrasting Bentham and Coleridge. On the one hand file] is
deeply impressed with the mischief (]one to the uneducated and uncultivated b
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weaning them of all habits of reverence, appealing to them as a competent tribunal to
decide the most intricate question, and making them think themselves capable, not
only of being a light to themselves, but of giving the law to their superiors in culture.
On the other hand the pursuit of self-interest b y the ruling elite has been generally to
a ruinous extent (and the only possible remedy is pure democracy, in which people
are their own governors). Hav ing seen the latter achieved (after ;I 	 by the
passing of the Reform Bill in 1832, he turned his attention to the former problem,
that of the tyranny of the self-serving interests of the numerical majority.

III Liberty he addresses himself to the protection of individual rights and
minority interests from the popular opinion in a democratic state. However, his
concept of individual rights is often seen as a charter for the permissive society.
This is to take his views out of historical context. The Reform Act enfranchised the

industrial middle and artisan classes, so that the interests Mill saw as a threat were
largely those of the rampant capitalists. I inked to his concern is his detestation of
utilitarianismtilitarnism :ls a Substitute for societal values.

A philosoph y like Bentham - - - can teach the means of organizing and regulating the
merely business part of social arrangements ... it will do nothing (except sometimes as an
instrument in the hands of 'a higher doctrine) fr the spiritual interests of society; nor does
it suffice even of' itself even for the material interests ... All he can do is but to indicate
means b y s hich, in any given state of national 111 111d, the material interests of society can
be protected; saving the question, of which Ut hers ni List judge, whether the use of those
means would have, on the national character, any in j urious influence,'

This reflects Coleridge's concern that 'we shall . . be governed 	 by a
contemptible democratic oligarchy of glib economists ' . Mill saw ;I
between the public realm of morality and the private realm, employing the harm
principle as the acid test. The onl y purpose for which power can be rightfully
exercised over an y member of a civilised community, against his will, is to prevent
harm to others. His own good, either ph ysical or moral, is not sufficient warrant.
This is an insurance against the danger of' cultural atid societal deca y which he fears
is the result of' throwing out societal values. Bentham's idea of' tile world is that of' a

collection of' persons Pursuing each his separate interest and pleasure. To Mill an
alternative institution should protect societal mores I)ecause lie wits unsure of' what
sort of' guardian of' moralit y the electorate would make.

Critique of Mill

']'Ile f'orniula therefore becomes more complicated in a democratic society. Law has
an educative and regulatory role; however, true democrac y requires that laws be
made b y the people who are subject to them. Law made by the wishes of the
numerical majority ma y result in miser y for the minority. Mill, in his later work,
advocates the dualism of political self-determination through the instrument of law,
but elite determination of moral and cultural values. Not surprisingly, Marx
criticises Mill for trying to reconcile the irreconcilable.
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Other critics of Mill, such as Stephen j, in Liheri ) ', L.qualii)' and Fraternity (1873)
doubt that a distinction can be trul y made between acts that harm others and acts
that harm oneself. Individuals are, to a certain extent, what St-Exupérv called knots
Ili the \VC1) of societ y . Societ y must be free to judge what is harmful to itself *. In the
present democratic system this would mean the will of the majority, which returns
us to the t vrann y of the electorate.

Fortunately, or unfort unatelv, we do not reall y exist in the sort of pure
democrac y where the electorate makes moral decisions. Parliament reserves the right
to vote paternalisticall y oil of conscience, such as hanging or the preservation
of' Sunda y trading laws. l'quallv the courts consider, 'There is in the courts as
(-t/sIo(/es ,noru,n of' the people ;I power, where no statute has vet intervened to
sliperse(le the common law, to superintend those of fcnces that are prejudicial to
public welfare' (Viscount Simonds .S'/ian' V I)/'P (1962)).

I lowever, even if' we grant that institutions exist that might enforce and retain if

static content of moralit y , the prol)Ielli is far from solved. The credibilit y , or
efficaciousness of' a legal s ystem in if society depends on its treading if

ightrope. On the one hand, the legal s ystem should not be seen as over-paternalistic
and interfering, while on the other, it must retain it relativit y to society. A legal
s ystem cannot take far granted that because it tolerates something, society will as
well, for forces in society that see unrestrained deviance ma y be prompted to take
action independent of' the law, The law' is placed in the situation of a schoolmaster
who cannot use corporal violence, but must nonetheless maintain discipline. Law
clili)ot dictate, but neither would it be acceptable far it to ignore society's maladies.
The problem, therefare, takes on .

I 	 dimension,

Reasonableness as i lest

One attempt at solving this equation was the \Volkndcn Committee's Report on
IIon,ose,vual O/Jences and Prostitution (1957). The committee deployed the arguments
of' the harm principle and :I similar to that of' Mills: there must remain a
realm of' private morality and immoralit y which is not the law's business. Both

it lit ion and private homosexual acts were determined to be unharmf'uI to non-
participants and, as such, outside the proper ambit of' legal restriction, That the
findings were correct, in the historical fi'amcwork of' societal mores, is not widely
disputed. I lowever, the emplo y ment of the harm principle was seen by sonic, such
as Devlin in The En/orenieni of' Mo,'als, as being unduly restrictive. Instead he
appeals to the widely employed legal fiction of' the reasonable man (also see Chapter
4 1 on the nature of moralit y ). Devlin, in the true sl)irit of democrac y , supports the
view that law should not tolerate that which the reasonable juan finds disgusting.
Society needs a moral identity, because it is the moral values of society that make it
cohere. For Devlin, even private acts of' immoralit y can weaken the fabric of' society
if the y are suf'ficicntly grave.
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The balance that Devlin seeks to achieve is placed in the context of the political
moralit y of contemporary society, where toleration is itself a prime moral principle.
Thus, there 'must be toleration of the maximum individual freedom that is consistent
with the integrity of society'. Devlin's justification for the legal enforcement of
morality is an extension of the harm principle to a perceived threat to society, rather
than harm to other individuals. This seems quite a reasonable proposition. I lowever,
his test is one that masquerades as (I) a relevant test fr the principle, and (2) an
objective test. Devlin's reasonable man is not asked in sociological terms what
immorality is actually threatening to society. i-ic is asked, instead, what he feels
disgust at. Most Englishmen think that eating frogs' legs is disgusting. That does not
mean that they consider it harmful fiod. An appeal to aesthetic sense is to rely on
preferences to answer what should surely he a rational question.

1'urthcrrnore, while the reasonable mail is employed as a way of alienating a
courtroom issue from the subjective opinions of parties to a particular legal issue, it
does not necessaril y have the same effect in this situation. Devlin employs the term
reasonable mail give the impression of objectivity. However, it is i fiction to
suggest that there is a reasonable man when it comes to more difficult moral issues.
The reasonable man of legal fiction is one who employs practical reason and due
consideration when acting. I Lowever, all the practical reason and due consideration
in the world will not change the preferences and prejudices that embody disgust. On
the issue of homosexuality, many people intellectually fel that people's sexual
orientation is not a matter fbr legal intervention, but they nonetheless find
homosexual acts to be repellent. The reasonable man test is thus a spurious
validation for prevailing societal aesthetics, rather than -.I test of what society kels to
be threatening.

I )evlin's fundamental thesis is one of conservatism, lie advocates maximum
privacy, freedom and toleration, subject to the overriding principles of societal harm
and public outrage. Law should be slow to change since it protects the institutions
that are the fribric of societ y . To subvert the morality of a democratic society by
attacking these institutions is, to Devlin, tantamount to treason.

lor a liberal, such as Dworkin in Ttd'int,' Rii,'/,ts Seriously, Devlin is seeking the
legislation of a sort of' moral majority that can veto change to the moral
environment, when it opposes that change. For I)evlin, the individual in the e yes of
he law is ultimately ;I of society, and, as such, is morall y accountable if' he is,

in himself, grievousl y deviant.

Hart's Law, Liberty and Morality

III Liberty and Morality, Hart rccognises that there does not seem to be any
real widely shared moralit y , and there can he no fi-eedom if we are compelled to
accept onl y those things that others approve of.

Hart notes that there are certain constants of the human condition, which he
terms the minimum content of natural law, such as the vulnerabilit y of human
beings. If' we disregard these sociological facts it would he tantamount to suicide.
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But beyond these facts, societ y is faced with a choice of what rules to adopt in order
(0 protect us from the frailties of the human condition. Hart seems to assert that
since the development of a societ y is a collective od ysse y , the values that a society
has adopted for its preservation and progress constitute a shared morality of sorts
This does not mean that the norms that a societ y has accepted and retained are ones
that are logical lv necessar y for the achievement of social preservat loll. I lowever, t hey
are inst rumental in the maintenance of social cohesion. For this reason fie woukt not
accept I )evhn's analog of deviation from moral norms with treason against sOciety.
It ma y be that it change in moralit y can result in friction, but it riced not result in
the collapse of Society.

I tart also adopts the harm principle, hut denies that consent can be used as a
rnitigIting factor. in the case of a minor, for example, the ihet that the child
consents to something does not necessaril y mean that tile law should not protect it
from harm. I'quallv, immoral acts in public ma y be harmful to others all(l, as such,
open to legal censure, whereas acts in private should not be 1 matter for' the law.
I us justification is that while the first is the legitimate prevention of harm, the latter
is the enforcement of societal will over the individual. I tart Iin(ls paternalism
justified, but not cnfhrced morality , per se.

The use of ' rationalistic theories to justify the enforcement of moralit y is
somewhat undermined b y the arbitrary application of those principles. '% lost sl)oT'ts
arc not subject to moral censure, vet there are many sports harmful to participants
Mid non-participants alike. Arbitrariness of this nature betrays the fiict that the legal
enforcement of moralit y is a matter more settled by traditioti than reason. l'erliaps it
may be more honest to approach the problem from an alternative lpcct i ye that
tile law should enforce those moral norms that it has traditionally enforced, unless it
cannot be morall y or rationally justified.

The danger of this is well illustrated b y the Situation occasioned b y the of fences
of blasphemy, which the law still prohibits within the context of the ( :hrist an
religion. The Law Commission report on O/J'm'es ,'l'ain.ci Religion (1985) (No 145)
recommended the complete abolition of blasphem y of fences, a recommendation that
has not been acted upon.

An introduction to thinking about the ,,Thu,zdatio,,s of liheralisni

It is important to appreciate the intellectual dif'ficultics of liberalism. It is intended
to be more than a set of discrete beliefs, sa y , about rights to personal freedom, or to
he treatment of ' people as equals, or to the exercise of' personal moralit y . Liberal ]sill

is these things, true, and can be loosely summed up as tolerance. But it aspires to he
a justified doctrine of' bclicf. No liberal, like no conservative, wishes to hold a set of
belrcfs that could be shown to be contradictory, for example, or could he shown 

to

have unacceptable consequences.
The problem of' liberalism is that it appears two-faced. It seeks ii moral

justification for ignoring certain sorts of immoral conduct. It is helpful to give 
it

short review of ways in which answers have been sought to the l)rOblem.
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One 'cry COmmOfl View is that liberalism follows from the perceived impossibility
of the objectivity of moral reasoning. The argument goes (1 emphasise that this view
is extremely common): 'My moral view is my own personal opinion only, and
therefure I have no right to enforce it upon another person. It follows that everyone
is entitled to his own personal point of view. It further follows that the state must
be tolerant towards everyone's views.'

Another view, not common now, but very common among young people III

1960s, is a variant of the view just expressed, and shares, like it, the liberal intuition
about tolerance. Instead of accepting the dilemma that you might not approve of
conduct that must be tolerated, you were urged to approve it. What you did was to
be tolerated not just because it was an exercise of your freedom, but it was actually
good. I lippy liberalism does, however, escape the crude assumptions about the
subjectivity of moral opinions, and its amiable and attractive side includes both the
injunction that we should, at least, take an active and approving interest in the
activities in which other people engage. That is an endorsement of the imaginative
possibilities of liberalism, in which we must view our lives as experiments in living.

Influential critics of liberalism have been a group of philosophers known as the
'conmuni-tarians'. They have criticised liberalism on a number of grounds, several of
which can be described generally as follows. Liberalism, in preaching the virtues of
tolerance, relies too heavily on 'the priority of the individual and his rights over
society'. The criticisms fbcus on the idea that individuals cannot, for a variety of
reasons, omc 'metaphysical', some solely moral, be thought of as 'atomistic' beings
iiidependent of their existence within a community. The idea is that, in some
Important sense, an individual's good life cannot be separated from the good of the

•cofllmunity (and vice versa).
The arguments are too diffuse to be examined in detail here. For what is not

clear is that liberalism depends on any idea that community values are not important
(depending, of course, on what they are) or that, in any society, individuals can only
be seen as 'atomic' units. Nor is it clear that people's having rights is inconsistent
With community goals.

An elegant attempt at defending liberalism against the charge that it is neither
concerned with the qualit y of individual lives nor provides an adequate account of
community, is made by Raz. Ills attempt denies the primacy of rights to liberalism,
but it does, too, accord ver y special weight to the idea of personal freedom, lie
argues that the possibility of an autonomously led life requires that there exist
within society an 'adequate' range of options. If there is only one option, or only an
extremely limited range of options, then lives cannot he lived autonomously. Raz
offers as an example of a life where there are clearly inadequate options that of a
man who is kept in a pit. He is given suf'ficient fbod to survive. lie is free to do
what he likes except that he is not allowed to get out of the pit. Another example
Ritz gives is that of the 'hounded woman'. The woman lives on an island and there
are sufficient resources to survive. Unfortunately, there is a large and ferocious
animal on the island, too, who hunts the woman, SO that she has to spend most of
her time and energy escaping from it.
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Raz's view is that valuable lives consist in the pursuit of projects and
commitments to various 'forms of life' and, since such projects and 'forms of life'
are frequently supported and identified by public institutions, the state has an
integral role in the enhancement of autonomy. The state is, then, concerned with
'perfect' firms of living but not with particular ideals, for that would offend the
principle of autonomy.

But forms of life incompatible with the driving principle of Raz's scheme cannot
be tolerated, surel y . Imagine an autonomous choice to choose a non-autonon)us life
(as in some wa ys of living as a nun). There is clearly a difficulty here. How can the
endorsement of autonomy permit a non-autonomous life within one comprehensive
view? Raz senses that his form of liberalism withers where it is most needed, for he
rules out Certain incompatible forms of lif.. We are not required, III view, to
tolerate f)rms of life that are 'repugnant'.

It is not surprising that he leaves the argument there, for he must sense that his
theor y , while providing a coherent and comprehensive view, does not solve the
central and pressing problem of liberalism. On what grounds must we support the
toleration of conduct that is repugnant to, or 'discontinuous' with our own personal
ethical convictions? (See, also, I)workin's theory, of liberalism, Chapter 23

A practical problem

It may well help the student, in his search fir a meaningful evaluation of the law
and morality debate, to consider a problem issue. Much has been written on the
issue of the rights of homosexuals. The problem is a useful one, since its paradigm
is the clash between Judeo-Christian and liberal moralities. The debate seems to be
hottest in America, where the lack of explicit constitutional sakguards and the
federal system of legislatures has placed the courts in the invidious position of
making what is, essentially, a moral choice.

lii Bowers v Iiardw,d' the American Supreme Court was ficed with the question of
the constitutionality of Georgia's anti-sodomy laws. It was argued that the broad
provisions of the American Constitution should be read as being applicable to ga y men.
The majority of the court fiund the Georgian state laws to be constitutionally valid.

Bowers presents an interesting situation. On the one hand, since Brown it has
been clear that the courts may apply the constitution as if it were higher law. The
gay case was that, by reasonable implication, the constitutional protection of private
life applied equally to homosexual . men as to any other minority group. 'l'he state
case was that the explicit legislation was designed to prevent acts, that of their
nature took themselves outside the normal protection of constitutional rights. In
legal terms the choice was between implicit higher law and explicit lower law. 'I'liiis,
legally speaking, the court was ficed with six of one and half a dozen of the other.

The moral problem may be fbrniulated in many, ways, depending oil
attitude towards the issue. Whichever way the court had decided, one could argue
with equal vigour that the law was seen to be settled oil 	 grounds or pragmatic
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grounds. The situation is thus an interesting one, for it presents us with what is
essentiall y a moral dilemma. The dilemma is one of construction of a concept that is
a moral rather than factual issue. In his consideration of the case, Mohr in
Gays/Justice, posits the idea that the notion of homosexuality as a phenomenon is a
sociological judgment, rather than a biological fact, one that is derived from the
stereotyparion of sexual roles.

Certainly there are those who do not agree with him on this, such as Moran.
However, the law is asked to consider gays at the same time as a special case and
not a special case. The criminalisation of sodomy itself is not the issue in Bowers. It
is the restriction on the freedom of sexual expression and privacy of gay
relationships that is being criticised. As such, to a certain extent, the argument is
that gays are ;I case. On the other hand, there is an appeal to broad
constitutional provisions, that gays are equally as entitled to privacy in their private
lives as heterosexuals. The vital question becomes what the nature of being gay is.

The Georgian laws (10 not seek to prevent a homosexual disposition, for this
would he almost impossible. The effect of the law is to label homosexual activity as
aberrant. By the same token, to deny equal constitutional treatment of homosexual
men is either to deny homosexuality as a normal practice, to judge it to he aberrant,
or simply to ignore it altogether.

Now, we might seek to apply some of the theoretical knowledge to this practical
problem. The positivist view of this issue would certainly be that the law is what the
law is. The only problem with this approach is that before Bowers, and even after
Bowers, what the law is seems very hard to tell. The tradition of constitutional
construction is one that derives fairly complex decisions from very static norms.
There is no real guarantee that a differently constituted court would not make a
different decision in the same circumstances.

Positivism has a view of law based on the assumption of validity of legal
statements. Thus, if Georgian law states that sodomy is illegal, then it is illegal.
However, to state that law prohibits such and such is to say what legal statements
have been made in the past and then to presuppose that such statements will he
valid in the future. But law is something more than the history of legal statements.
The vital elements in a living legal s ystem involve advocates and advisers evaluating
the probability of certain legal arguments being successful. In addition personnel of
legal institutions are not onl y required to decide what the law requires them to
decide in terms of posited norms, but also to make rational judgments in the light of
these norms in detailed factual circumstances that are unlikely to have been exactly
determined by existing legal norms. However, practical reasoning is seldom free of
moral considerations, whether it be of a personal, political or societal nature. This is,
incidentally, precisely Dworkin's theory of correct reasoning in bard cases.

This view, too, would certainly be endorsed by Fuller, who appreciated the
implicit nature of law as a human activity. However, Fuller's procedural morality of
the law would have little to say about the problem faced by the court in Bowers.
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In contrast there seems to be a tension between Hart's view of what law is and
what he believes its role should be. Hart justifies the positivist separation of law and
morality, not just on empirical grounds, but also on moral grounds. He reminds us
that law is not morality and should not supplant it. He also recommends that law
should be paternalistic in the prevention of harm. His concept of harm principle
would censure certain classes of homosexual activities on the ground of corruption.
This seems to be at issue with his advocacy of the separation of law and morality.

On the other hand, Devlin's disgust test would be of critical difficulty for the
judge. The judge would have to decide whether the reasonable man can only be a
heterosexual. To assume this would be almost certainly to preclude any answer other
than the legitimation of state censure of homosexuality. Since the majority in
America are taken to be heterosexual, this is the validation of moral standards on the
basis of numbers. In the past, slavery and segregation have been regarded by the
majority as morally right at the expense of the minority.

Mill's harm principle, coupled with his moral libertarianism, would isolate the
problem from the danger of the moral majority, but would require an empirical
and/or sociological justification for legal prohibition. This remains the subject of
Controversy since most empirical and sociological studies of the subject evoke
emotionally charged criticisms of homophobic premises.

Still more controversial would be the application of Dias' principle that moral
deviance should be cured. Previously in England, beftre the relaxation of controls on
homosexual activity, a harsh regime of aversion and diversion therapies had been
employed to cure homosexuals. The results were mixed. It seems from the body of
scientific research that there is an element of conditioned rather than innate
homosexuality. But to justify curing conditioned homosexuals would be to justify
sexual conditioning to fit in with a perceived sexual normality. The premise would
once again seem to require a pre-;udgrnent on moral grounds.

Distinguishing 'manly sports 'front sado-,naso cli isni

R v Brown and Others (1992) raises the issue of whether the State through its
criminal law should enforce matters of Private morality. The facts are sordid: A
number of homosexuals committed sado-masochistic acts on each other in 'torture
chambers' (and videoed what they (lid, which was how the activities became known
to the police). Small cuts and bruises to genital areas were intentionally inflicted by
the defendants in the course of acting out torture scenes. There was no real torture
because there was consent (apparently) and no Permanent injury (amazingly, given
the descriptions of what was done). Nevertheless, the Court of Appeal said that the
consents given did not amount to defences to the assaults. The judgment by Lord
Lane (J is not very helpful on general matters of principle and he decides on the
basis of cases which say that a person cannot consent to acts that go beyond being
'transient and trifling'. But we have always known that 'manl y sports' like rugger are
exempt from this, SO why not 'effeminate sports' like sado-masochim? The
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difference in principle is not obvious unless you rake the line that people are not
permitted to make their own choices as to what they want to do in their spare time.
Can you think of :I of distinguishing these two sorts of 'sport' which is
consistent with the view that we should be free to do what we like provided we do
not interfere with the freedom of others? One senses the subliminal prurience with
which the Chief justice addresses this case!

The case has recently gone to the I louse of I .ords and is given ;I 	 report in
which Lord lempleman is reported to have said:

"I'he slogan that every person had a right to deal with his body as he pleased did not
provide a sufficient guide to the policy decision which must he made Society was
entitled and bound to protect itself against a cu it of violence

Here is a real test fbr you to decide what y our liberal inclinations are. Quite apart
from whether judges should come to these sorts of decision (you might think that it
is just impossible to distinguish manly sports and this sort of activity on legal
grounds), do you think that society ever has the moral right to do what these judges
did? That is, do you think that outlawing this sort of activity by statute, sa y , could
be justified? After all, the people in the Brown case actually consented. And since
the y did, they were exercising their personal autonomy so highly prized by
liberalism; they were not interfering with the p ersonal autonomy of others. Why,
Then, prohibit?

The test is whether you think that the prurience you feel at what they did is a
sufficient ground fer outlawing. Is it not the ease that the real difference between
the so-called 'manly sports' and the torture session is that of plain dislike - a plain
feeling of, to use Lord I)evlin's phrase, 'intolerat ion, indignation and disgust' of the
acts? After all, we all like watching a game of rugby: it is 'clean', it is out in the
open, and, of course, people get scratched, gashed, concussed and their bones are
broken. But homosexual scratching and gashing is somehow horrible. Is that the
right wa y to look at things? Ilere is one difference: the scratching and gashing was
intentional, albeit consented to, but that should not make a difference because we
can consent to quite severe gashing when we consent to an operation to having our
appendix removed, for example. Why are medical operations justifiable, but not
torture sessions? One tiling about this sort of case is that there are no eas y answers,
although it should he clear that a simple appeal to intuition is insufficient.

Conclusion

What the arguments provide is rational justifications for preconceived moral attitudes.
Conversely, the fact that such a debate exists, and the nature of the problem faced in
Bowers, emphasises that moral judgments cannot be excluded from legal discourse,
since legal discourse is simply a specialised form of human discourse. What it does
reinforce, is that although there is no firm moral content to law, the nature of the
legal pursuit is to regulate human behaviour. Some of the most important areas of



The erzJiree,pu',,t of morality by itIl),	 285

human activity involve moral issues. A legal system that does not address the moral
facet of human behaviour is one that inadequately comprehends human nature and
therefore is almost certainly doomed to failure. This is not to say that the legal
system's morality needs be convergent with that of its subjects, but it requires the
legislators and judiciary to be aware of the moral impulses that propel individuals.
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