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LAW OF VESTED PROPERTY

DEFENCE OF PAKISTAN RULES, 1965.
EXTRACT.

Rule 161 of the Defence of Pakistan Rule For the purpose of the part XV the

expression enemy means-	 .	 I

(a) any state or Sovereign of a state at war with Pakistan. or

(b) any individual resident in enemy territory. or

(c) any body of persons constituted or Incorporated In enemy territory in or under the

laws of state of war with Pakistan or

(d) any other person or body of persons deciarded by the central Government, to be an

enemy - or
(c) any body of persons whether incorporated or not carrying on business in any place,

if and so long as the body Is controlled by a persons who under this rule is an enemy. or

(I) as respect any business carried on In enemy territory, an individual or body of
persons whether Incorporated or not carrying on that business.

Rule 169. In part XVI of Defence of Pakistan Rides -(1) "Enemy subject means -

(a) any individual who possesses the nationality of a state at war with Pakistan - or
having possessed such nationality at any time has lost it without accutring another

nationality. Or
(b) anybody of persons constituted or incorporated in or under the laws of such slate

(2) 'enemy firm ' means-

(a) ally enemy subject who is carrying on any business in Pakistan, or

(b) any firm, whether constituted in Pakistan or not of which any member,
shareholder or officer is an enemy subject, and which is carrying on business in Pakistan,

or

(c) any company whether Incorporated In Pakistan or not, of which aoy officer is an

enem y 'ubject. and which is carrying on business in Pakistan. or

(d( any person or hxly of persons, whether incoporaied or not who or which in the
opinion of the Central Government is cerrying on business In, Pakistan-

(1) Ini(ler the control whether direct or indirect of any enemy subject. or

(ii) wholly or mainly for the benefit of enem y subjects. generally, or an y class of enemy

subjects or any tndMdu) enemy subjects

(3) Enemy currency' means-any notles or coins as are for the time being declared by
an order of the Central Government to be enemy currency.

(4) Enemy property' means - any property for the time being belonging to or held or
managed on behalf of an enemy as defined in rule 161. an enemy subject or any enemy
firm, but (foes not incidde properly which is 'evacuee property', under the Pakistan
(Administration of Evacuee property (Act. 1957 g<ii of 1057)

65
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I > rov: lcd that where an individual enemy subject dies In Pakistan any propert y which.
irnmecl:irelv before his death, belonged to or was held by him, or was managed oil
behalf. rr:av notwithstanding his cleat h continue to be regarded as enem y property for the
purposes of rule 182.

(5) Securities.- sccuritws includes shares, stock, banns debentures and dl>eutrire
stork. t:. iii ct,oes not include bifla of exchange.

bolt- 175 Transfer of property to or by enemy firms: (1) Where It appears to tire
Central Gos'errlrrint that a irair.sft'r of property movable or immovable macic. whetht-r
hefui' or ifici tin' co iflnhr'rirerflert of the Ordinance, In or by a txrrsriri or bod y iii perscris
scho at the tittie ot such transfer was, or subsequent to such transfer became an e nem y as
do-finedin rule 161 or an m'mierrrv firm. is Injurious to the public interest or was made o'itli
.1 vir"a- to evade the provisions of this part, Ow ('eritml Cco'ernnrcrci ma y hr order. di-clrr'
"kich 11.1111er, and ccciv sccbseqcienci irarisi"r or sir rr'arifer- of the same proprtv or part

I creot a he vcld. oilier ru -M it tie or iii part. or tiucc' impose such i'onnhit inns on
hairs firm-c' as it thinks lit

(2) On the making of an order under srmh . rcc(r (I) ir'rlarirrc any transfer, siibsc'cpccni
tz.mncsfer cii sub-transfer infanc y properly to hr s-aid, that propert y shalt, with effect fronir the
tate of ihc toter - to' deemed to be revesicd in the original transferor.

Rule 182,Collcctjon of debt of enemy firm and management of property.- (1) Witl i a
stew to presenting the payment of money to an enu'unv firm and to pros-ide for the
adrntnisr I abort arid disposal by way of transfer of or otherwise of enenuy propert y or
matters concerned hlieresc'mth or incidental thereto time Central (Jccs'crrirtncntt 01cr',' appoint
a Custodirini of enemy properly for Pakistan and one or more Deputy Custodian and
Assistamcc ('iistrxfcanis of Fnenui y propert of such local areas as may be prescribed and irray
0' arch cc

(a) o-ciirn' thy fayrrient to the prescribed c-ri',ic,hian of ruirrne y which woljj(j lumi for
I trese rule, be payable to or fon the benefit of all cnenc'' firin or which ss'ocilcl bLlI for the
Prnc\'ismcccis of ruik' 177 and rule I iO be as-able to aur' other persdcni, and upon such
toi\'rrientr tire S,cil mone' shrill hi' derinieci to be properly vested in the cresrritnerh
clisiwhiciii.

ltd \ 't . cc	 crdd'.'ndtc tar and rm'gir(rute the vestcn6, Ill	 lie prescribed custiidhi,nrc, such
proper-tv ,s	 na y be rr-n'srr-rhecl

Ii I \ ' t'st mu the pr'esci bud Custodian lire right to transfer such oilier enierniy property
is ruav he pms iciced beuid enem y property sc-br cli has riot been	 arid is not rer 1 cuirecl by
lie n '	 . 1 to Ile s'esiecl ri the Cusrrxiiamr:

I It (''miter tin rI miiipose on t tic C List ncclia it allot on any other person such rights , Iosver,
dories ,ci1cl 113hi1iijs as mar' be pru'srrihcdl as respects.

it ;cr ;"-i is' slur-ti ha', been or us required to he custed in a Crustodrari h or under hr
archer -

(Id	 ''-P" iv 01 51 tuc li IllC riijim of t rrtncsIr'r has been - or is requirc'cl to be Sc,

tic era oilier c'unincv property %kill(Il has riot hccrr and is not rcquire:l in, be so 'crIed.

livI u ioriev ivburhi has been or Is by the order required to be paid to a Custodian
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e) icqiltre the payment of the prescribed fees to the Custodian In respect of such

niaiters as may he prescribed and rccZtiiatc the collection of an accounting for such fees

in ),., I^on 10 furnish to the Costodian such returns, accounts and other

lnformnaiion and to produce such documents as the Custodian considers necessary for the

c!lscharge of his functions under the order:

ig) aiid any such order may contain such incidental and supplementary Provisions as
appear ii the central Government to he necessary or expedient for the purposes of the

order:

(2) Where an y order with respect 10 any money or property is addressed to any person

by a c'i-,trcdlan and accompanied by a certificate of the custodian that the money or

propert i money or property to which an order tinder sub-rule (i) applies, the

certificate shall he evidence of the facts stated therein, and if that person complies with

file orcici (if the custodian . lie shall not be liable to any suit or other legal proceeding by

reason univ of such coin pliatice

(3) Where in pursuance of an order made under sub-rule lii -

(ii) amcv money is paid to a Custodian, or

(hi Imit y property. or the right to transfer any property. is vested In a custodian, or

lii inc order Is given to any person by a Custodian in relation to any propert y which

appears tic the eusiodian to he property to which the order cinder sub- rule (i) applies-

neither liii' paylilcimi, vesting or circler of the Cusiodicmmi nor any proceeding in consrcienre

i!icreoi', shall be mmic'aliclatccl or aiIcctcch b y reason only that at a material time-

fit some person into was or migh t have been i rite rested in the money or properly

anti mliii iris an enemy firm. had died or had ceased to be an enemy - or

liii 5011cc person who was so interested. and who was believed by the custodian to he

an encntv llrm - was not aims' enem y firm.

141 Whic-rc- in ptirsuaoec' of an order made under sub-rule (i) the assets of a company

ace i'estc'd in the Ccisiodian. no civil or criminal proceeding, shall he irmstiiuiccl tinder the

comccpamil's Act. 1913. iAc-t Vill of 19 131 against coimc j cicmmv or an y, clirerior_ manager or

cithici cilia-cr lieu-of exc-c'pi mi-itic the comcsctii in writing of file Custodian

[it '-ub ruin's iii - 12) - (1 I and i-I) ''Custodian ' icicitid's a Deput y Ctcsiodian of

Ecu'itiv prtc-iIy auth ,aic Assistant Custodian of Elwin v Propert y and etc-n' rc'ic'rc'uice to an

mcmv iii tic shall be cotistrtied as including a reference to a person who is an cctcnnv as

defined in rule 161.

1(31 If 11w pc-n--ott cavs all y chcbi or deals smith any prolierty vto which rcn order under

sub . i-ni ' ' ii) apithc's ottiei'wise than uu accord_ito-c with the provisions of ibm order. he

sahili be iccinusliatuic' tvih imprisonment for a term which may extend to six ciintithi. or

wuihu itric' or with both : and ito- paymiuc'nt or dealing shall be m'oici

171 II any person W11 1101.1t reasonable cause failes to produce or furnish in aet'rur(l:ttice

smith the recuiremneucms of an order muicler sub rule ii) am' choctumicent or information wiurhi
lie is r c 'citujre(l cinder the ou'der,mo prorlure or furnish he shall be punishable with
iIOpuuscictcctc'mim for a term which ciizcv extend to Scm cnonihs or with line or with both
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GOVERNMENT OF EAST PAKISTAN
REVENUE, DEPARTMENT

No I 199 General -3rd December. 1965 - Whereas the Central Government have

directed Ole provincial Government to excercise the powers and duties under rule 182 of

the l)ek-t ice of l'akinstan Rules

Now	 their-Sire	 in exc-erc-ise of the power confer red b y clause )h) of sub-rule (11 of
tile 1-2 ii die -aid Rules. the Governor is pleased to order-

(a) liii all lwicl and htiilctirtjs which are enem y propert\e 0it}iini lie meaning of sub
tile Hi ii lilc li-ti it the said Rtile and which lie lii connected with an y enetniv firm as

(Irtllut-tI it, -,itlj . nh (2) of that hole shirt) vest ill he t)e 1 ititv Ctisiuchiaii Of Enemy properly

t.tiiticttit ts I wilti effect tram rht ttir of this order. and

ltd thu no person shall, with effect Its iii tire date of this order	 transfer nitty land o f-

Ill the Deput y Custodtan by sale. r'xttirnge, tZiti, will. mom Ii_a5	 lease.

t urmv nilici itmitifti and an y trnimisler of land nr building mode ill contravention
ins ii dei shall be 1111 11 arid void.



GOVERNMENT OF EAST PAKISTAN
REVENUE DEPARTMENT

ORDER

No 22 Ceo!. 8th Janu a rv. 1966.. In exercise of the power conferred by sub-rule (1) or

rule 12 ol the t)eleore of Pakistan Rules, the Governor is pleased to make the following
order, n,iiuclv

THE EAST PAKISTAN ENEMY PROPERTY ( LAND AND BUILDINGS) ADMINISTRATION
AND DISPOSAL ORDER. 1966

I. Short tile, extent and commencement.- (I) This Order itin y be called the East
t'aklst.sii Enem y Properl y (land and Buildings) Administration and Disposal Order. 1966.

(21 Ii exlcnrls to the who!' of East Pakistan

131 Ii shall coin' win ron-c at once.

2. Definitions.- In this Oider, unless there is anything repugnant ill lie subject or
(001 ('Xi.

(i) 'Custodian" noons the Deputy Custodian and the Assistant Custodians or Enemy

Proper Iv appointed by the Provincial Government under sub-rule (I) or rote 182:

(ii '-ici lr rty nri';uis an y land or blukIlog or an y movable property found
thereon which Is an em-nw property as defined Ili sub- rule I-I) of rule 169. but does riot

iiitliid ow laind or building or any itiovatile property found ttir'rt'on which belongs to or Is
held liv i managed on bt'lia(t of an y eneolv firm.

(101 - in - iflv firm u	 -illit enemy firm as defined in sub-rule (2) of rule 169: and

(I\. ) iiile" in('iius a rule of 11w Defence of Pakistan Rules.

3. Powers and duties of custodian,- When any enem y property Is vested in the
'tistorli.n iinrtt'r clanse (h) of sub- rule 182.-

III" i-iistodiaii shall ha y ' all the rights. powers. dull-s and liabilities or owner of
such pi'Ji'nIv:

(ill .11 sinus Clue 1­10111 nov person in respei-t of such property shall be pa yable to the
c - tisirsti.ii or Lu stirli oilier person a' may be authorised by him in this behalf and any
p.yien ninth' in ioiiirav'ittmil. of this provision shall not be treated is 11 valid discharge:

((ill Ili.. t-ii'.isli,ui shall take stii-li itiensures as may he necessary for- the management

and prol-tioti of lie properly for the assertion of the title thereto and Ion obtaining or

iiiaitn!.ii;oig posscsiin lieneol .,itid may for such purposes. (to all acts and incur all

vlilrli are Iicrrssiitv or, incidental:

liii tIn' coslorhian. whet-c (tic eiiennv property belongs no ill 	 enemy subject
or an y iiiclivi(toal resident in enenw territon'. may incur such expenditure out of the
income 	 Ow t l i O pe r t \' is he i onsklers necessary or expedient for (lie maintenance of
iliai inchi idul or ot his fantilv ill Pakistan:

I h, N	 55. i:I	 1,1 ii,, lOIS i,L(v 1967
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(v) lie Ctistoclian shall niaiiitaiji a separate account or the propert y of eic1i enemy or
each group of enemies whose property, vested I n him, had been jointl y managed in ' t), , ,
1) acl. and Shall ca us 1 10 be made th erei n en tries of all receipts and paviii cii 5: a ir(]

(vi) " It' 	mnairmtainl wider clause (v) shall be subject 0 inspection (111(1 auditii such inteo'als awl I)v smith persons as rilav be dcidrd by the l'rovinci	 Covernuicrit
•1. Disposal of Property.- (I) Except as provided in sub-paragraph (2). the Custodianshall not transfer ci odicnvise dispose of any enemy proeprt\' vested in him without lIme

p re''to is approvalI of Ole Provi n cial  Governn en
(2) lie c ims(o31011 nnn' grant lease of or let out, any such enienity property for a period

1101 eXci'i-(Ililg one Year ;it a lillic.

(3) hciia'jh	 iIoii a n y tluugco!llaieud in any other Jaw for tile time being In foci-, or
d P"is(in to 1c'h(cni aim',' r'i)eimi y proeprtv is cased or let 0111 uod"t sob.

Pat1g011 (2) shalt mi i('qnhlr 'Iv light of occupancy insi'i'li p roj'.'crtv arid shall lot be
cntitkrl In hold co-ri otter 11w expijy of the period of lcac.

('II Niiiiithst.ind111g anything contained in any otlir law for the li l liv being in force or
in 011)' O3necicicrit, the lesee or tenant in respect of an y enemy plop ^:i tv leased iii let out'Illilir SIC; paragrijili (2) shall bible to he evicted wnlliuiui 1 1011ce 11(011 such proeprty at tile
C.Xpir,' (it the tern, of the lease,

5 Surrnder of enemy property by trespassers,- (1) (a) If all y rulelimy property is found0 Unii.iI\liIl P05Sesioo of iiy person, lii: custodtan may nequnire tile Deputy Coll iniiissionem'Ii (lie (lisi micE ill such proeprly Is situated to remover possession of such propel)'uud place It in 11w pO$SesSiui) of the custodian
h) I 11' Deputy Cnmnnssiu Ile r on receipt of file requisition tronni the custodian, will

isue 0110 e on I ll, Pecsoni i ll IlItla\vful possession of the enenov property. In show Call5C01111111 a 'o: list Ill cm ceding / days a', to why he will not be ejected therefrom and alter
lll'ziring cmii, mii,,' colorer c ' urrench,-n o f  property by such pursuit to the custodian anict
Ice Deptv ('ocnlitilssi;lner or an y officer eulpowered by the Deputy Conilnissioner Iii thishc'lizill oi; y cisc or lOuse to be used Such force as mtiay be ncccssai' for taking possession ofI be prop-I lv.

"hi die Deputy (:clicinlissiamer flay authorise ails' officer ziiit below the rank of a Stub-
ilI\'islnnti) olIn ci to exercise all his po sers and dlsclicirge all his ditties under clause dl lii
espect of anN, n'cqulslllou recent-II by him front the custodian

(2) if ally enienus' property oiler being vested In the CUSIO( I NIn COmICS under theiIclawficl possession of any person, t ire Deputy Commissioner of the district In which suchp roperly  is situated or ally other officer who may be empowered In this behalf by suchDeputy ('ormmmnissioner 11(1)' Oil the application of the Cutoi!ian enforce su rrender of such;crnp(-'	 Icy Slich person rson in	 e rciswdian and lie Depu c:ty ouirniss nioer or the otlicer so('lipocun i'd by (he IDepict y Corcwmicssionier na)' use or Cause to he used such force as IcilY beflccess,ic'i f o r t:ukiuiti pussessicul of the property.
(-Dl if ' ; lersci: ut loiia'a'fcil Possession 01 the po;periv shall I 	 oil),- CI pa)' to	 liei nsl;nl	 i sin); i nip i;.'iwcti (is lIce custodian may fLx for unlawlul occupation of toePropenm and stub comnpensatton shall he recoverable from him as a public demand.

icr-,. rii,t liv N, Ici-t-G i-, i t,, 'lu-ct f ile tOil, Dvcc,l,er.	 965
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6. Control.' in exercising his powers anti discharging his duties under this order, the

i-tistodi.iii shall be guided by such Instructions as the Provincial Government may Issue

from till' (ii 11111r.

"o(-\ Fees 'i iicrc shill he retained b y the custodian fees equal 0 two per eenttilO of

tile gro" i (Illectiorl ii (1111 1111 111f . properties vested in hun:

7. Accounts. - (1) All amounts pa yable (0 the iiistodian bV any person shall be

rccoverii( ik as a ptihlii demand.

121 All mmioocVs rei'rijvrii he the custodian shall be credited to 011(1 all expenditure

iII('Lirl('d by loin shall be debited to such lieads of Accounts as Government may direct.

S. Exemption from, attachment and sale. An y enemy property vested tO the custodian

shall 11(11 be liable to attachnicot or sale In execution of a decree of any civil court or of any

rertifiate signed under time Bengal Public Demands Recovery Art. 1913.

9. Power to enter upon and make survey.- The custodian may, alter going sL:x hours'

11(1111 e to time oi.'copailtS. if any. enter upon any enemy property vested in (flu, at any time
between lie hours ot sunrise and sunset, with such officers or servants is he considers

iici'('SSIIV and ni,ikt' surve y or take nie(lsLiremnerltS thereof or do any other Oil which he

roiisi(lt'i to be ii i'eeSSOi)' for Clii IN.ilig out '11W of his duties under this Order.

10. Power to compel production of statements and documents,etc.' (I) The custodiamm

1111W. fol the Puri s t's of till', order. IW notice in writing. require any person to make or

deliver I, him a slatetIlelit or In produere in him records and documents in the

possesslim or control of suili person relating to an y enemy properly vested in him at a

ii 1111' and place spec i lied in the notice.

(2) the custodian may. by notice In writing, require any person whom he believes to

he cai.ii ' Ii' to gi('mrlL iiil)rinatiori c'in'erning an y enetov property to attend before hint at

510(1 liii i and 1110cc as may be specified In the notice. a rid e.5a 10111 C any such person

c-ici'riiii	 tic	 ,'iimii'. i'C(iO('C iii'. St,iietl(t'i)t 10 Writing and require him In sltl it

Power to exempt or content.- Notwithstanding the provisions contained in the

(1 rt'i''dit._	 .i.gI.i((i". iii' I iiSIIdi.lil 111.1y. if he things	 it.

kil	 ,il(\' pt '-li	 1 1 Ii"',	 i jwr5orv, cool ilt.'ikultl and deuii'c-riing the Statellieilt

or i °'	 il	 Ti,i I'	 II". 'i lii (I-)( U1111111 1 Tit' liii tilCd I here ill. orld

III	 -m'iid	 ill	 an1'	 i,lttit'tit.ii' ii'"'	 i' i'I,i',s	 it	 '.i"'s	 liii'	 111111' hinmint 	 laid	 diolvil	 or

III ill "I	 iii	 (i	 11111	 'Ii	 "1	 liii	 lit	 ,	 'lie	 ii ti

Ely order of the Governor

M hi R-\it'IAN

Sri' 'cii rV

to I tie Govt'rrimllerli of East Pakistan,
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THE ENEMY PROPERTY (CONTINUANCE OF EMERGENCY
PROVISIONS)

ORDINANCE 1969
Ordinance No 1 of 1969 1

Au (1iduri:iiiuc to provid for tim: continuance of certain provisimi of the Defence of
l'.ckisi,mii Rules relating 10 the control nI trading with etremv arid control of cncenrv linus
and lie .nlncmuncustratioti of the property belonging to (bern.

\Vlcncas it is expedient to provide for the conmttnicanice of certain provisions of the
dcIcnmie i trkit;iii t111es criat jug to (tic control of trading with ens-to y anui control of
enemy (trios. and the iidrnriuuistrzxtinn of (he property belonging to them:

And ilvuas Il:e NtIiouii( Asiiclii' is not In session and the Prosidral is siosfied that

ciccorio.i:cuicss exist which u-cuter irnrnmediate leglislation necessary.
\nw.ttueu-elocr. if) e'wueise of lie powers conferred liv Article 20 of (hr Constitution

and 01 all offier powers enabling loin in that  behalf the ('resident is pleased to make and
pro ncr ul g:t ft tire follow (rig OrcI in a rice: -

1. Short title	 exctnt and commencement.- (1) Ilits Oroiciance may be ca!kcl the

I :opCrtV tCotitinuanre of Emergency Providorus) Orcllumarice. 1960

(2) Ii extends to the whole of Pakistani and applies to all citizens of Pakistan and

;cr-u-orms iii lie sen-icc of Government wherever they may he

(3) Ii shall cotrie into iorre on the clay on which tire defence of PaI-:istanm ordinance,

1065 (XXIII of 1965). ceases to have effect cinder clause 171 of Article 30 of the

enriStit muon

2. Continuance of certain emergency provisions .- Notwithstanding, the Defence of

'ckist,cci Orcliita:ice. 1003 NX;lJ of 19W3 I cestumg to have effect:

(a) tile )iOViSjOmls of the t)r-fc-mmrc of Pakistan Rules niciuitiuuiecl ii: the first reliumnn ol

h S( h, lole to it:e Ordunauii c -hall c-ccnitiucne in buiic ant .i,it hoe cheit stihjcct to the

iicciihc tin spr-cifId in the second column (hereof:

(L) ,ciiv order or other iristruittient rniacic or deemed to he rtiade irtidc-r or in pursuance

of nov oi Ole said provisions and iii force irrtutn:diatelv before the coturmencenirenit of this

Orduni,i:i e shall continue ill lou e so ion in consistent with (lie prncisiccn:s as continued in

bums- Lu Iris Section arid be dec-cited to he made cinder or In pursuance of the provisions

so rommtncitecl in Force.

3. Effect of rules, etc. inconsistent with other enactments.- The provisions of the
ctsfc-nue ccl I'ikistan Rules as conctitnucecl Ili force by section 2 arid all orders made or

deemed to Ice niacte under Soc If irovisioosshmall	 have effect notwitlisi;mimdrncg anything
nicdnsis!r-uut ibiejeuc ilL	 i oitticoir_,l iii	 tiy	 tt1	 othcce tmn this 0hu110r 0	 ill

itsirii:iu on lu,i.ci:	 itect	 y vile ci cucy euniictcnient cohen Ilimi Oii	 utdiri,llicc.

4 DeIr-gation	 fit (hr Centtccl Government ma y Lv oudre (liret i that any powers or

dnctc- wluc Ii hiy or oickr On y (it the provisions as continued crc force [cv section 2 is
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conferred or imposed upon the central Govei'mmnt shall In such circumstances and Ufldcr
sue); ronciltlons if any. as may be specified In the direction be exercised or discharged

(I be any off-er or ant hoots' subordinate to the Central Government . or

(h) hy any provi mini Government or by any officer or authority subordinate to such
Government or

(c) by any other authority

(2) A Provincial Government may by order direct that any power or duty which has
been liT Vt ted under sub sect ion Ill to be exercised or discharged be he provincial

Government shall. in sin h circumstances and under such conditions, if any . as may be

specified in the direction. he exercised or discharged by any officer or authority, not

being no rrfilcer ur acit ho ri iv subOrdinate to the Central Government -

(3) All orders cicir'galiog one of the provisions continued in force by section 2 made by

the Cern rat Govr'rrinieni before the commencement of this Ordinance and In force

inrmcchlat clv before such ccccr]lnenceinent shall continue In force and be deemed to be
node fcc the Cciii ml (love'nmnent cuicler this section.

5. Savings as to orders etc.- (I) NotwIthstandIng the Defence of Pakistan Ordinance.

1965 )XX1II of 19651. ceasing to have effect and anything contained in any oilier law.

treaty or agreement for the itrne being In force or any other Instrument having the force of

law . all orders and notification issued and action taken before the commcncernent of this

Ordinance relating to the eni my. exit or transit, or traffic to or from any country by rail

oar) or river transport shall continue in force and shall have effect as If issued or taken
tinder tics ordinance

(2) No order iiiciclv or deemed to be mode in exercise of any power conferred by or

under one of the pmvlstons conitncied In force by section 2 shall be called In question in
nov court

(31 Where an Oi ctrr prirprcr is to have been made and signed by any authority to
exercise of one power cooler red b y or cinder any of the aforesaid provisions, a Court shall.

willirir lie ncearllrig of tile Evidence Act . 1872 II of 1872 ). presume that such order was
so ricade Icy that ccii lcccrctv.

B. Protection of action taken under rules.- II) No stict, prosecution or oilier ledri
proceediiig shall 1k' aCcicisi .liiv person for an ything which S ill good faith done or
intended to be d one in pcirsci.lrcrc of any of the provisions ronLirluc(I In force b y section 2
or ac,' order rrc,rcir' or cir'eroccl to be icicle (hereunder.

121 No stilt or other legal proc'ec'ihiog shall lie against the Government for an y claroac
macn.e oi likel y to be roused ic y ansi Icing in good faith dour' or intended to he done in
Piirsuianc-e of an y of the prirvislons continued in force b y sect inns 2 or an y order made or
rice med to be ncade tin ereu nd Cr.

66-
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THE SCHEDULE

15cc Section 2

Previsions 01 the Defence of Pakistan Rules continued in force.

Number and Idle of Rules Modification

1. Short title

3. I iiterprcttoo.	 Sul, rile (2) and (3) shall lx' attuned

5 No cnttiplianc'e with IIuce ruic or orcti'us made Iii reuncter.

1131 . DeSnItlan .

162	 1 >rhlbilion of liadnig, 501 h tIll' 110:115'

I u:t Control of rI61:ts . cli' in respect ol tra<liru, with cactus -

16; 	 to appoint	 )tttrIll'tS eL'. of Etteaw Trading

l8Iclsv:i's to Controllers. etc. at Enenw li-adiog

166 Si I 'a 't'viaion of s tispe s-ted busiti ess.

1137 IS'ri.ilty Icr failuic to c-OIOHV with oud:rs ii Coninileis Oc'

ON	 11naky lot' cc. rtc'calnie,it. il-sIltit 11011 . on of bo.'l';s or

1('9 I )ri'iitit,uns .

I'll) . i't'oluiiiition of trade with enemy and purchase ol ctieniv 10IITCFIC

171. lOwer to 01)1)0101 Conrollers. ew ol enctriv loins,

172 lowers of Controllers. etc. of enemy firms,

173 . Stupervlslotu of snspccteci business.

17 .1 . SLIpelvusuat: of Ilrtns 'suspected to cnentv firms.

175 . l'cuualtv for faltuuuc to u'stuiplv scitlu ordcr ui colitroiler. etc.

176 . Penalt y for concealment . dcsrnction, etc. of books or ducuuticuits

177. Contu'arts by CItCIfl\' linus

178. Transfer of properly to or by enemy firm.

179, 'I'ranskj and allotment of securities to or b y enemy hints

150 Iransfer of negotiable instr'lments, and acttruiuhlc claims by enorn (Inns

15! . tower to c arty on husins'ss of ('tuimy luau .

152 Lollccturu ul utehi of enemy lirnis and adnulnistrat Ofl of property

I s 3 I 'owe r to control and wind tip certain business ,

161 C'onstltttt bit of Boards for certain purposes.

I 1(0 I' ' .wei' I, obtain inlorttuattoui

INK I'S' State itcults,

'oar 1(5 ''5iire ut''ltt'tioti of '<saks
0 I	 91cC:	 I	 . • Ic	 ICC C	 Ira <'iii v	 I iC's

( )tI(OI( u	 1- ,, 	 CI ;(C1lIiuCtl,

197 [3urcl Cl) of 111001 iii certa itt cases

205 , Cognizance of contravention of the totes . Sub rules 131 and (41 shall be omitted.
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GOVERNMENT OF THE PEOPLE'S REPUBLIC OF BANGLADESH
MINISTRY OF LAW AND PARLIAMENTARY AFFAIRS

(Law Division)

President's Order No 29 of 1972

BANGLADESH (VESTING OF PROPERTY AND ASSETS) ORDER, 1972

WHEREAS It Is necessaary to vest all properties and assets vested in and managed by

the Govcrment of Pakistan or Hoard constituted by or under any law and the former

Government of East Pakistan in the Government of Bangladesh

NOW THEREFORE. in pursuance of the Proclamation of independence read with the

Provisional Constitution of Bangladesh Order, 1972 and in exercise of all powers enabling

him in that behalf, the President is pleased to make the following order

1. (1) This Order may be called the Bangladesh (Vesting of property and Assets

Order . 1972

121 it shall extend to the whole of Bangladesh

13) ii shaH come into force at once and shall be deemed to have come Into force on

the 16th day of March. 1972

2.(1) Notwithstanding ahvlhlng contained In any other law for the time being in force

all properties and assests which were vested in the Government of Pakistan or any officer

appoiflIc 1w such governnlelll or were vested in or managed by any Board constituted by
or unclet any law or in the former Government of East Pakistan shall be deemed to have

vested in the Covct'niiiemit of Banldesh on and from thethe 26th day of March. 1971.

EXPLANATION -' Properties " means properties of any kind, movable or immovable

anti includes any right or interest In such properties and any debt or actionable claim, any

security or negotiable instrument any right under a contract and any Industrial or

commercial undertaking 'securit y includes share, scrip, stock bond, debenture.

dehent tile stock or other marketable security of a like nature In or of anybody corporate
and Government securities.

(2) Nothing contained in this order shall be called In question in any court, In Article

2, in clause (I) ail'r the words Governmnt of Pakistan the words comma " or. any
officer a t pointd by such C;ou''nuincnt -. have been inserted b y P.O. 134 oft 972.
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THE ENEMY PROPERTY (CONTINUANCE OF EMERGENCY
PROVISIONS) (REPEAL) ACT 1974.

(ACT XLV OF 1974).

The following Art of Parliament received the assent of the Preskierit on tIre Isi J crlv,
974 and are hereby published for general information

ACT No. XLV of 1974

An Art to repeal the Errerrty Property (Continuance of Emergency Provisions)
Ordinance 1969

ii 9EAS it is c-xpe . Irent to cepetti the Enemy Property (continuance of Emerge icY
I 1 cvtsioivs) Ordinance 1969 (1 of 969). and to provide for matters c'cnnectecj with stir-h
repeat

Isle;- Lv eririr-terl as follows :-

I. Short title and co mmencement . 1) This Act Iijay tie culled tire Eririiiv Pt Ii iv
C	 oi;-c rn Eincrgemiry Provisions IRepeal I Act . 1974

2) I stroll be cieenwd to have conic into force on the 23rd clay of March. 1974
2. Repeal of Ordinance I of 1969 .- The Enemy Properly (Continuance of Erir-riynncv

-(!);uIiniime 1969 (I of It) ) . hereinafter referred to as tile said Ordrao-e, is
liv '-pc aled.

3. Savings.- (1) N o tivitlistoridirig the repeal of the said orditnuincc and anything
i uritctmmtc-d tO an y other law for the time being in force ott such repeal,-

a) all enemy property vested in the Custodian of Enemy Property appointecl tinder the

provismni, of tire Defence of Pakistan Rules Continued in force by the said Ordinance shall
Vt'Sl in (tic Goverrnmmicttt

,i(I mmcmv firms the trade or business ofwlli(:Il was being carried on by mmiv person
or Ban! ,inutlmorrsect under 11tv lcrovi'omions of the Defence of Pakistan Rules comntmnmued !n
nice inn Ific said Omm.litnuunce shall vest in the Government -

Explanation - - In this sub section . -

Ill C nmstmrlian of Enr-mnv Properly imtclrmdcs an Additional Cirstocljan of Enem y Property
• a D!-pimiv Custodian of Enem y property and an Assistant Cusiciclian of Enem y Proper
aplsuino-d tinder the l)efcnm-e of Pakistan Rules continued in force b y the said Ordinance-

nm-mv prruperlv -. <mid enent y firms ' shall liai'e tile same mtueaninLs as are
rs-spn-i unity assugrim-cI to them in time Defence of Pakistan Rules contirtueml in force by the
sucl Oic!im)airce-	 -

121 <thjn-r-t to the provisions of sub - section (1). the repeal of time said Ordinance shall

lii ml 0\'r •ui y thtmmj6 tint in forceforce or existtn	 at the tittic at multi-li <fun- icpral eifrci-
(hi ,mitr	 lii'	 pm-. moms	 cpn-ratiotl of Ow -_ id C)mcljntu r- or Illc	 ii . ccvismotrs	 .-Ilhe

 ill tori m- lv 11cc s,<i<l iOm rum ic'	 mm oily	 niCer	 nun-i.-
mr	 ,irmmili.mu- , cl . il,-nf-- ni	 -tIm-rd under 05- sald (uidmmmani e or Mmiii provisios

or order
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(c) affect any right title, privilege, obligation or liabilty acquired, accrued, or incurred

undet the said ordinance or the provisions of the Defence of Pakistan rules continued in

force by the said ordinance or any order made thereunder:

(d) affect any penalty. forfeiture or punishment Incurred In respect of any offence

conirnitted against the provisions of the Defence of Pakistan Rules continued in fore by the

said Ordinance or any order made thereunder : or

(c) affect any Investigation. legal proceeding or remedy in respect of any such right,

privilege. obligation. liablity, forfeiture or punishment as aforsaid

and any such investigation, legal proceeding or remedy may be instituted continued or

enlorceci . and any such penalty, forfeiture or punishment may , be imposed, as of the said

Ordinance had not been repealed

4. Indemnity.- No suit prosecution or other legal proceeding shall lie in any court

against the Government or any person for anything. or for any damage caused by anything.

which is in good faith done or intended to be done in pursuance of any of the provisions of

the said Ordinance of the defence of Pakistan Rules conliuned in force by the said

Ordinant-e or any order made thereunder.

5. The Enemy Property (Continuance of Energancy Provisions) (repeal ) Ordinance.

1974 (Ord. iv of 1974 its hereby repealed.
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THE ENEMY PROPERTY (CONTINUANCE OR EMERGENCY
PROVISIONS) (REPEAL) (AMENDMENT) ORDINANCE, 1976

Ordinance No. XCII) of 1976.
An Ordinance to amend the Enemy property (Continuance of Emergency pnivlsio<is

(Repeal) A(-[. 1914

Whereas it is expedient to ainetid the Enem y Property (Continuance of Emergency
prnvtsiniis	 Repeal ) Act . 1974 (XLV of 1974.) for the purpose hereinafter appcarin

No-c iherefore,in pursuance of the proclatii<inllons of the 201h August. 1975 and the

nih N,cciilcir. 1975 <iricl In exercies oi all powers enabling him in that behalf tile
t > resicteici is picase.d to nicikc and prornulipite the following Ordinance:-

1. Short title Rnd commencement .- (I) This Ordinance may be called lie Eiiern
Ic	 -Pcctci:cc,c:c -.1 6cc cc-cc ic-v l < rccvisccns I icepc<cl I (Arnencl Tile- nIt) Ordinance

1976

(2) It -hall he deemed to have_cocrie into force oil 	 23rd clay of Match	 1974
2. Amendment of section 3. Act XLV of 1974 .- In the eclecnv l'rccpi-riv lContirivanic-e of

6iiic-cc-ic-v l'nvisicccis( (Repeal ) Act 1974 (XIV of 1974 I. uc section 3. in sul-sec'>ti Ill
alter lit' iccirci (3c'.c:r:linieIll . riccurrinig twice. the following words and commas slicdl be
icisci lid ii built 11w places. namely-

<<1d shall (cc- ad:tiiiit-.Ieried. controlled. niartagtcd arid disiocsecl of Lv Ircici--ti r or
Ot(Ici\VI .. . hY lIce (;ovcniccii-ci( ccc bc such officer or iiiI(iui(iV a, 011 . 	;o\ci- nnccc-nt	 tiny
cli ii	 :1

Comments

It c<.i ci<'ciid itcit ivicli-iiie <dOs 11<11 <cr tit iniisitl (cv Ihv Appellate (<)urt helo t . It, CccctIc-
icc lie fi!ciltttd liii the rrpisiration having been done Ili 1975 it will be prestcnnie-cl that the
<ciidccr (.i,;c.cl (liccccdra Shil was ph ysic dlv present iii 13cnriglaclesln:flie crucial cjtcestic-cn hut

I-- IT;i , the plivci-al presence ccl the vendor it is presumed under section 60 of lice
t-tcLilstr_-ccccc At that the regisrratiori was clone Iii accnncl.uiice with law and the
ii-qcciriccu.-cci of law <y aP hcultilled. It Is ci rebuttable plesurnptioni but it could nit lie argued
biccuc ilit r<tcltciic as it is has rehcuitteel the presumption (l9n) 1.11.1) (Al)) 120 = It Dl.R
(Al)) 12 11

In	 6< case of hIa,c \\a,iuillcihi Vs. AL) C. (Rev.) Noakhali plaintiffs mIen suit for
clii lancit iii of their- title to the stilt hind as the y hinnil their tithe doucled by a Notice ctatccl
nih Api <I 1078 sensed upon thenni b y the S.1).O. Ferti. treating the sicitland as vested

piopentv and asking them to scirierider it. Plaintiffs case in short is that the suit land

ci: ic.itrtalI belonged to one Shashi Hliinsion Moj<nntidcr, on whose death in or about the year
1113. Ii- six 5:05 cncicnlintg Ilectieniclra Kuctiar Mccjtuittder inherited it along with isthcc
pwperli, -' of Slc_lci ll(iiisiojn Afle-i Hic clt'aih of Shiastti Iltuisioni the six brothers anniecibly
picnic-cl alt	 (ii	 null-cited )cri.crt i c 	lvnc6	 ci dil(c-rc-:ct	 cliii: the sicitllnict	 i t t	 leni tell

(a . c	 I.	 i .	 c	 -1	 Oct li-c cc-cc-ic_c. 	 0	 -	 p	 pc: iv cci	 Xc c_cc_icc pi cc 	 Ill	 cc cc	 he	 -(ccci	 ii
cli . - Fi it I.e Iic:lccis <elide lie prc5ceccv ill Itil tic the share of

cecit,iinndcl four brccrhcc-ns. Heitnentdra by four registered sale deeds, trartsieried the suilland

to the plaitittlfs who went into possession thereof. The plaintiffs claim of amicable
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partition among the six sons of Shashi Bhusion was denied by the defendants and It was

challenged as a device to save the land from the mischief of Jaw.

Th(: learned Sub-ordinate Judge. on consideration of evidence, both oraL and

cloctinientary lncluclmg a photostat copy of a declaration dated 2nd April 1963 made by

four the Sons of, ShashL Bhusan living In Calcutta (Ext. 16) and the Judgment of a previous

suit in respect of the amicable partition of the same land (Ext. 7d) found that there was an

amicable partition by which the suitland fell exclusively to the share of 1-femendra who was

all along iii this country and the transfers made by him to the plaintiffs are genuine and

decreed ihe suit.

In the first appeal preferred by the dependents the High Court Division held that the

main documents in support of the amicable partition, namely the declaration (Ext. 16) and

the Judgment of the previous suit (Ext. 7d) are not admissible in evidence or at least they

got no probative value; and except Hemendra and other 5 sons of Shashibbuston were

Indian Nationals from before 1965 and as such the suit land to the extent of their 5/6th
share was enemy and vested property and decreed the suit to the extent of 1/6 only.

The Appellate Division disapproved the decision of the High Court Division and

observed that the declaration though made In 1963 was not referred to iii the previous

jLl(igllleni [Ext. 7d) date 31th January 1970 and the question as to merit of this document

Ext. 16. will arise only if it Is found to be admissible in evidence without formal proof.
Though objection was not raised when It was produced, the party producing it was not

exempted from explaining in the course of recording evidence why its original was not

produced. Even if the Ext. 16 is not admissible in evidence the appellant's case of

amicable partition stands Independent of the same as other evidence and circumstances

inc-ludirim the previous judgment are 'quite sufficient to prove It. An amicable partition

between brothers co-sharers need not be effected by a registered Instrument as has been

held In AIR 1956 SC 70 (41 D1.R (AD) 97=1959 BLD (AD) 135).

Circular No. 1A-17'7/156 RL dated 23.5.77

Clause 4(1)

Vesied properiy- Exeruton of dnrtuent in an Exchange case. After a deed of

scttieiiit'ti I was executed bvacompetent officer of theGovcrnmeni whether it could take

the plea ihat lime officer had acted without its authority. Under the provisions of Ad XLV of

107-1 a ve.ted propert y can be transferred by time Government or by such ofilcer as the

(;ovcmntmrent ma y direct, The Government having directed the ADC (Rev) to take necessary

,rc t nit in the matter and in view of circulars on the subject. there is no room for doubt

Ihai the ADC was dul y atiihorised to execute and register the deed of setticineni.'ihe

ümd'r S'i tog aside the deed is therefore without lawful aui hon ty (M ujaular All Vs.

i LtiigLuie.lm 43 DJ.R (AD) 1371.

The &'xposii ion of ihe law relating to enemy and then vested properly as given in the.
timmptigimcci judgment of the High Court Division correct and no exception can be taken to

tlme,sarmie. The enemy property (Continuance of Emergency Provisons (Rpeai) Act 1974

(Act X1.V of 19741 on being amended by the Enemy Property (Continuance of Emergency

Provisions] (Repeal) (Antendmnent) Ordinance. 1976 (Ordinance No. XCIII of 1976) by the

relevant clause of section 3 'provides that all corny property vested In the custodian of
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cnenw properly appointed tinder the provisions of the Defence of Pakistan Rules and

continued In force by the ordinance (1 of 1969) shall vest In the Government and shall he

administered, controlled, managed and disposed of by transfer or otherwise, by the
Government or by such officer or authority as the Government may direct. Circular dated
23rd May. 1977 (page 554 of the Manual), of the Ministry of the Land Adrnnlstratlon and

l.ancl Relornis Division containing Instruction for administration, management and

disposal of vested property by clause 4 (I), provides that the ADC (Rev) may. with the
previous approval of the Government transfer or otherwise dispose of any vested properly
either b'' huuself or through the sl i t ) 'dIvisIonal officer in whose Jurisdiction the property is
situated. These are the provisions upon which the 111gb Court Division put reliance, (43
DLR (AD! 137 (140).

Readirir all these circt])ars together and keeping iii view tire Government policy in
i'espci t (1 reirlansation of the exchange cases taking place pm [or to the war of 1065, it is

ourd him these cases formed a class by themselves and the property Involved In such'
,isr's c mild not he equated with any oilier ordinary vested property, The instructuns of

[ li e Go ernmenm in respect of such property were always specific and Indeed they have
deen sel.liaICl',' treated and put in chapter IX of the Land Administration Manual under

the treading Exchange Cases'. The Memo. dated 23rd day. 1977. upon WhiCh lire High

'mart l)ii'i.ston rehed will he found in chapter \'llt of the Man ual under the heading

iiri'inrIgc:iicrlt of the vested property. In determining the validity of the deed of settlement

im the PI-1-sent case, therefore, all the circulars beginning irom 15.11.68 relating to

t";Xclhrlig' cases are relevant and it could not be said in view of Annexure 'F' in particular
that the Al)C (Rev) lii the absence of prior approval as required under circular dated 231d
Ma y . 1977, had no alit tiority to excente the document in question on behalf of the
Gm'erttmn'nt (43 t)t.R (Al)) 137 (112).

: 1)01 .1 i'lcee scrirtiiv of the I llatter it is found that the alleged absence of prior
.ippii\'.rl 01 tue Uovernrircnt cannot be pressed into service for invalidating tIre order of
srttlerriciti. The Covermrrrrerrt itselt' does not say. it is pertinent to observe. that the

sciilrneit was bad because the ADC did not take its prior approval. 'i'ire High Court

Division, tlierc.fore, was not justified In siipplyitg a grotrnd which never occurred to tire
Government. It has been noticed that under the provisions of section 3 of Act XLV of
1971, a vested property Carl be transferred by the Government or by such officer of

atithurriv as the Government may direct. In Hit: present case it is clear frontAnnexirre 'E'
that it is t ile Government which directed [lie ADC (Pci') was properly and duly out horised

under rii' law by the Government to execute and register the deed of settlement on behalf
of the Government. Therefore, the alleged absence of prior approval of the Government

scums to be absent in the present ease In any case 143 DI.R (AD) 137 (142).

Suit for declaration of title.- \V}ten the plaintiff is riot entitled to the declaration . tIre
I (ritcnli.r i hO', thai the plaintiff was ertitled to a dc'ci-ee at least to the extent of 1/3rd

ii lii' suit l and and th.ii sinte lie has Len in: pc , sc I sjull of the entIre Suit 	 rich. 11)1

P'PertY . the attInipt to cast turn without 1ea1 panitioti is urrwatr,nirict ' lot it is
not asreiainred what is tire appellant's share nor is it clear whether the 1/3rd share of the

-,ult burnt representing the original owner has been included in the Vested Property Case-
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Determination of the plaintiffs lawful share Is not an issue in this suit. It Is a suit for

cieclarilttofl that the Vested Property case Is Illegal, collusive and void- Now that the

plaintiff (toes not have title to the entire suit land the greater part of which is in fact an

enem y Mid vested pfoperty he is not entitled to a decree he prayed for. He may seek

remed y by way of partition in an appropriate forum (Nuruzzainan Sarkar VS Seraj Mia &

0rs.1989 B.L.D. (AD) 9).

Article 2(1)ofPO 29/1972
Property vested in the custodian has been vested in Government by 1 1 0. 29 of 72

replacing the Custodian - (Roliiina Akhter VS Asim Kumar Bose - 40 D.LR (AD) 23=13.C.R

1984 AD 424 =1984 B.L.D. (Al)) 155)

The !';nemy Property vested in the etistodin has been vested in Government by repeat

of rule 1512 of Defence of Pakistan Rules by Ordinance No 4. of 1974 (IbId)

By the amendment of section 3 of Act No. 45 of 1974 the entire complexion of enemy

• property was changed and power was given for disposal or transfer to the Govern tnent

vide s 2 of Ordinance No. 93 of 1076 ([bid).

By tile provisions of the ordinance No 93 of 1976 power was given to the Government

to dispose of the enemy (now vested ) property and nothing was left for making the

settlement that such property was to be preserved till conclusion of peace (lbid).

Government having stepped Into the shoes of the Custodian by P.O. No 20 of 1972

and Act No. 45 of 1074 cannot be heard to say that it has no power to transfer the

propert y iii question. The Custodian has no claim to such property (Ibid).

In 1976 the Government became the sole authority and got power of disposal and

transicr by Ord. No 93 of 1976 (lbici)..

If the Government had power of transfer provided by Ordi0ance No 93 of 76. nothing

prevents the Government from executing the document In pursuance of the decree 01

specifilc performance of contract (Ibid).

Ordinance 93 of 1976 which is the latest law expresses the legislative Intent. It has

displaced the bar given b y temporay law and as such the decree can be put into execution

(t'ariyatre-h Talukdar VS Assistant Custodian. 39 D.L.R. (AD) 178).

I'rol,uuiat ion of Emergenc y was however revoked by the President of Pakistan with

effect trill 16 February 1969. and along with the revocation the Defence of Pakistan

Ouch ii ICC e stood abrogated automaticall y , the Defence of Pakistan Rules would have

similarl y Liileti LO tIme gioutict ill entirety along with abrogation of the Dcfettt'c of

iOkistait Ordinance - bill certain provisions of these Rules relating to the adintitistra boil

.iimci rtist CCl sai of "encruiv properties were kept in force by making another law. The Enemy

>rnpertv )f:otti nuance of Etnergeticy l'rovisns I Ordinance. 1969. Ordinance No. 1 ol

I I I 1,9.

Ritic 132 was among those Rules which were thus continued In force even after the

of the Defence of Pakistan Ordinance. The Administration and disposal Order

(19136 I theretore continued ill automatically as Rule 182 continued in force, there

itavimig been no necessity for a separate legislation for this purpose. After emergence of

67-
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1-tangladesh as an independent Stale. Ordinance No. 1 of 1969 was repealed b y AN XLV of
1974 namely the Enemy Property (Continuance of Emergency ) (Repeal I Act. ild)

Enemy Property (Continua nec of Emergency ) (Repeal ) Act of 1974 section 3(1) and
ordinance 93 of 1076.

All Enemy Property vested in the Custodian is vested fit

This Repealing Act in section 3(1) provides In Ic: alia that all crient' property vested
in the custodian of Enemy Property appointed tinder the Defence of Pakistan Rules as

r'onttnri:'ri In force " shall vest In the Government." This section was amended by

Orcttnarii'e No. 93 of 1976 which provides that the enemy propert v vested In tIre

Government shall be amirristered. controlled, managed or disposed of Lv transfer or
Other-is:' b y the Govemment-

With tile enactment of the Repealing Act as arrierideci b y ordinance 93 of 197G. We
find that file properly which was Enemy Propert y " under the Defence of Pakistan Rules
has ben nriie "vested property and that the Governoren I got all powers to artimilo later.
control and dispose of it by transfer or olhi'r-wise. (tbid).

'P nv otna operation' of a repealed law mean and fliclude all action past and close.
There cannot he two conIlicting laws, on prohiblilog' sale arid the other permitting sale.

In these changed circumstances It Is to be seen whether section 3(2) of the Repealing

Art has preserved and kept alive Article 8 of the Admtnistation and Disposal Order which

prohibits transfer of the properly by sale in execution of a court decree. Section 3(2)

saves the 'previous operations" of the Defence of Pakistan Rules and of any order made

thereunder. Administration and disposal Order (1966) Is a by-law or subordinate law of

the Defence of Pakistan Rules, It does riot mean and include Previous OperatIon ' of

those Defence of Pakistan Rules, now repealed, and as such this order is riot saved by

sri-lion 3(2). "Previous operation" of a repealed law mean and include all actions past and

closed vhirc-h were taken thiereririder. A subordinate law lutist fall to the ground along with

Its parrot lair, If (he Administration arid Disposal Order has been saved and continued in

Irruc even after repeal of the parent law. Mien there will be two conflicting laws on the
sante subj ect, one prohibiting sale and the other permitting the sale. This conflicting

result could not he the intention of the Legislature. Again, even if tire Administration and

[Laposal Order had riot been repealed but saved by tire saving clause, still it will have no

effect ri view of the later legislation, Ordinance No, 93 of 1976. which shall prevail over

the earlier one as according to the canon of c-nnslruction the later law in point of time Is

tire last expression of rite legislature's wIll, Section 3(2) of the saving clause Is Itself

subject to section 3(1) which gives full power to the Government to dispose of the
property be' sale or other-wise, (Ihid).

Enem y Property (Continuance of Emcrgr-ricy Repeal ) An (fl.V Of 1974 ). section
3(l) and ordinance 93 of 1976 -

i ustcu.iiari has dtstr p pc-arecl fr-nmni the sri-inc arid the pro p'riv has her-n vrsted in
the COt-n-i IimUi'Iit,

'lire Custodian did lint act in his personal rapacity while dealing with the propert y so
as lo acquire any right or-Incur any liability in respect of the property. nor Is the custodian
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any longer in the picture. The custodian has disappeared from the scen.: and the property

has been vested in the Government so long the 1 Toperty was vested hi the custodian It

was exempted from sale. Now that the property Is not vested In Inc custodian the

provision as to exemption will not apply.

With the repeal of the Defence of Pakistan Rules. the Administration and Disposal

Order made thereunder also stood repealed. The bar to the cxecUt.ofl of the decree

passed in favour of the appellant. I find, has been removed. The decree is found to he

quite executable. (Ihid).

Rule 182(1)
Cetitial Covenrnient authorised to appoint Custodian. Deputy Custodian and Assistant

Custodians and order vesting of the enemy property In the prescribed Custodian by an

appropriate order.
Under rule 182 (I) the Central Government was authorised to appoint Custodians and

Deputy (:ustodiafls. Assistant Custodians of Enemy Property and to vest or provide for and

regulate the vesting of such enemy property by appropriate order.

The relevant provision of the Rule as it stood after amendment on 2. 11 65 read as

under
Rule 182 (1). with a view to preventing the payment of moneys to an enemy firm and

to provide for the Administration and disposal by way of transfer or otherwise of enemy

property or matter" concerned therewith or incidental thereto, the Central Government

may appiOi a Custodian of Enemy Property for Pakistan and one or more Deputy

custodians and Assistant Custodians of such local areas as may be prescribed and may by

order (Emphasis added

(a) '

(b)
Vest or provide for and regulate the vesting in the prescribed Custodian , such

enemy property as may he prescribed". (Stinil Kumar Ghosh vs Bangladesh 39 DLR 377 =

1988 F3.1.1) 131)

Enemy Property (Continuance of Emergency Provisions) Ordinance (1 of 1969)
Proclamation of Emergency revoked but the provisions of Defence of Pankistan Rules

relationg to the control of enemy property continued.

The proclamatIon of Emoergency was revoked on the 6th February. 1969 resulting in

the repc;ll of the Defence of Pakistan ordinance and the Rules framed thereunder but the
prnVisiOii of the Defence of Pakistan Rules relating to the Control of trading with enemy

and the control of enem y firm and the administratio n of property belonging to the

encrnie'. were made to continue by the Enertty Property (Continuan ce of Emergency

l'rovt siomi 'd Ordinance. 1969 (Ordinance No I of 1969 ) (ibid)

For exercise of poweritricler the Defence of Pakistan Rules it was necessary that the

state of oar between Pakistan and lodia Continued.

It will he nottcoI thai iii order that th p atit ltnrity concerned could exercise its power

under lliv Defence of Pakistani Rules or any order (mmcd thereunder. With regard to the

properitu", which carne under the definition of mcmv properties within the nieangtflg of

said Rules it WOS necessary that the state of war between Pakistan and India continued as,
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oIlceitise. such propert cs would tease to have the character of ecicncc , i:operr es and the
proviliriris of We said Rules would be icc applicable Ma "n (Ibid).

Rules 182 i) (b)

No order of Vesting could he made under this Rob' after the cessation of the stale of
war xlo'ci We properly had ceased vi be Ercericy Properly.

II lhiis cipliezcrs accordine 10 the later dcclslori a the Appellate Divisions hat the stcite
ccl war hiweert India and Pakisiaui roclr'd an lIce 16lI l'ehniarv. 1960

llcc'c' appeals In lie riicthirtc in Rule 152 to shrav that prccpc'itv lelcrcdIng to crc icc,c.cc
0011cr cc l ristdeiit	 could, au a caere asscncqctiocu or eiielicv (lc,'lt':ic'tcr. cc ;uucalraclv \'c'.t III

Icc	 ccisu.ccic;cut cd	 1.1111cc' I 1 rot cerlc'. Ii rrciild \'c'st In ticr' ('cc'Icu cccci ccIctllccuiI','	 11. Lana rulacOl
cl	 1ui'i	 I (ire	 lc,'is	 Ic uric	 ,cic	 ;cc uiuc;ciccuuu'	 rcIcr it veslicc	 rirc<Ic'r	 RUIP	 1 53	 ttt	 hi it

ci t'.ikisl,,uc	 Rid'', cidlrcciif 	 tic' r,ictcaci,cccsc'e 	 it Ihr sc.tc	 I ciccr lIu'tcci''ri 	 Ii: urn
uonnhc ii'" . No older of vesting at scu'lc properly could he ac,cclu' bc	 catcld cmv sri-p lx'
icilicit to talie over such a property cittu'r the cu'ss;iticun of 	 tic' stale of war in-as fill]( It

nuch prrcpc'ctv hit i'c'uis,'cl lo h- i'rlrauiy properly rca lIce resaIcaui of iii' saccl stcicu' ci

It	 jilt

	

II .i 'i ctcaticr at tail nny appropriate order of cu-sling hail fcc-i-cu 	 iccccl i'ctucrii 1 . [lie
c (cull Irilu:cicce 61 hostilit y sulciseclis-ut iaktrcg icier ivuis peiriiissclile

II cc'. been sirggestc'd that it has been laid down In the aforesaid cudiciuc'ucl in Ow case
of M/'c. i)cilcr hand Ouuu'ao]al Vs. 	 lhangladesh, 33 01_it (AOl 30 that a prrcpertvw
became cii einercv property at an y time withun the period at We said pericst .itcch icilila as
such he taken river b y Ow Government at any time after the ccssauuan of the state of war
i;cctcvcllc'.iaiccicccg lice tart that dare 'las If cc	 apprajiucate order at Yestilid during	 lIce
c cOtccicu,ac( of ((Ii' said slate of 'car. 	 (ic-ce are lio doubt ccrta:n expr ' 'sscOccS in tic sacrl
tucdgircc':ii lenin wh4h such a cccnr(Ic.scricc has been suicigested 	 l'ln'rc cci, however, no
co5uli\'etatecliclit of law to he said eltect uc the said jcidgcccent cinch ulwu'c app(- 	 a
have be, :I 10 occasic'ccc cisc	 ii may he ri'srcet!cclly slated,to express such a view, as in the
.docescunl case Were was in fact an orrier	 ii vesting Of the Prim of MIs. Diulkh_crccl
Oruiraa(al ccc tlut AdrIltiocucI Custodian of Enem y properly oil 	 lOPS i.e. within the
;cc'ruod ci the stat' of var. It apucuurs that he question of the contingency of the ahserucs' of

\esIniL older was not within the rrcrcscderatcicru of Ilceli I,00lslops. Vc'cili g1-at resicc'ct I
cci:iv say dcccl chat their l.c'crdslccps iu';iuclecl In iilrp(v in substance in Ilic sairl case was that if
ulucrinci Ice conlunuani'e of lu,' stcutu • of car ilur'u'e had been all 	 order of vesting
cci a pro('u'o	 svlcuch was ccii enem y i c ro [ccrty and aruical steps to t;'ukc aver such Ic'cclwrty
has rica Icec'ui icckerc b y 11w Concerned riurtharit',' at that tune, suhscc1creci( iakutg over of

ccli pr piet y Is pr rnissihle. (tb)cl).

	

Ar Iii If, 2(I) ci	 the Prc'siclu'cit	 's Order No.	 20 of 1972	 'us aurce'icdcccc'rcl ccrcc!c'r
I 'c,'scchc-ccc	 (triter \cu	 Cdl ccl' 1972

Ahcu'i	 Ilk 	 ' ' cj c i'	 '1	 tt.dcc3l.cdIc'slc	 iccc.c'chccc'.c-	 Iiiii	 III'S \c'sic':h	 'c	 ci.'	 (lii c'	 cc -- cc	 ct
c'.crcL(cuc'	 li	 \\'lOcl	 cccl	 .!(,-cccV cc -'lcd	 cci	 the	 lindri	 I3i.	 I3	 Ill	 13	 '.1	 ccc
L?cicrcce if Pakistan RI lrs, )ll,icl(.

After the vesting of lIce properlies under Presidu-uct's Order M. 29 of 1972 there
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con Id riot be any, fresh vesting in law in the CDVI. of Bangladesh as cc n ciii plo ted iii Ac I

XLV of 1974 and this does not seem to be consistent with the correct poslilori of laW
(ihi(1).

A J >articuiar prbperiy will be a vested property only If It Is an enemy properly as
defined in Rule 169 (4) of the Defence of Pakistan Rules 1969 on 3-12-65 and riot on
any clay subsequent thereto.)ibki)

Section 3 of Ordinance No I of 1969 -
\iT.11 t

he owner left the country for India during the war of iilx'iat ton the state of war
1w wren the two cot tnt ne s having ended on the v rncl -gent'y of iiangtaed sh on 213th March
1971 there was no scope for vesting his propert y In the Deputy Cuotodian its cnettry
prope dy (lb id )

CO-Sh:llcrs in exclusive PS5essioo are entitled to retain possesstoti till partition.
lb di

Under Art 2 lit of P.O. 29 of 1972 all properties and assets which fortnely vested in
the Govt of Pakistan now from 26.3.71 vest lit the Govt. of Bangladesh IStihitri Baral \'s.
AsIstaiiI Custodian of Euetti r Property 39 D.L. R. Page 172).

Effect of Act XIV of 1974 lArnended b y Ordinances XCIII of 1974) Is that all tIre enettw
propciy now vest in tile Govt of Bangladesh - (IbkI)

Pigh is tin respect of enemy property having now vested in tire Govt. of Bangladesh
( 1 cad wit it tire repeat of Ordinance I of 1969 I file office of Deputy custodian and
Assistant Custodian of Enemy property stood abolished Ilbict).

The Coven rinnicnt of h3anglactesh is tire proper person to Institute stilts In respect of
I ic-li pr pert es in accordance. with the pn>i-i.s i otis of section 79 and Order )OVI I Code of

C vii I 'do id Lire.

\VrlIi the repeal of Ordinance I of 19139 tie office of the Deputy Custochan or Assistant
CLI -5,10dialr, ol enem y properly which v-as a creature of the Defence of Pakistan Rules stood
it),itished.

Pt a ion Ifs Ilgu ri rig Iii nusell as ,ti. Cu Si od lao soi rgh I dee) nra i Ion that expa rte decree of
24 December 1961 was fraudulent and claimed that suthjecl -matter of that surit vested in
Deputy Custodian of Enemy Property. But tIne suit not having been instituted by tIre
Government it does riot lie

Section 3 of Act XLV of 1974

Dec lit ation and Iistlrtg a property as enemy property in 1985 belonging to one who
lost Interest Ili( , rein In 1962 md helonglrrg to persons tet never Ici( the Countr y are
illegal. ii-eenivatr 'am) Etistinti Roy Vs. itarriihitde..;tu 9138 fit,[) 639 I)lR 489).

1he il,iiritiii is rLiinriing iris title to tire soil Lord on Iii- tiasi	 of a decd of gift I have
Lot no (Ot 1)1 ill II1V inn iii	 1011 ilIc ii it ial	 ii 115 1105 (iii hint Io prove iris Hil t, - The

o itr,,de ill 22 Dl -R i.-lL)j 211 would lx- O f in avail to the appellant, as ire laded to

djsr-har go his J11111,11 r 5 by proving Iris don-mr rent of title . lIZkd ire SLI cc-ceded to (10 50
herr tlw otusts would have st l ifted on the enemy properly authority to prove that the

Cxrlc-lliajtts of the Olaintiffs doctimuient the Sons of Surendra Mohan Saha,. were residing
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in an enemy country at the relevant time. (Abani Mahan Saha VS Assistan Custodian 39 D.

L.R. IA Dl 223 =1056 R.C.R (A D ) 436).

As to the claim by the respondents that 
e sit land became enemy property, no

evidence in support of the same was produced before the Court. On the other hand. P.W.4

Paltil R;iiil Pal, in whose care the property was left appeared before (he trial court and

stated that she never left the country. It appears that on the information of one

Mosletiddin. Member.in.charge of the local t'nion Council who being interested in

i rahbitut the property by getting it leased out i ., party men . reported to the authority

that the stilt land was enemy property.. So Itli ik, he question of title is concerned, this

can be decided in a separate suit challenging the dectee obtained by the appellant in O.C.

Suit No 191. of 1961 (Maninclra Nath Sen Sarma Vs. Peoples Republic of Bangladesh.

(1985 BCR 1985 At) 85).
Suit Inc declaration of title, permanent injunction and confirmation or recovery of

Possession- Suit lands having been settled by the or
igin.,] owner. Basanta. in favour ofhis

sister Biclitmukiti before 1947 . the assuniptiOn . that since the original ownen and their

heirs were absent front the country when the Defence of Pakistan Rules 1965 conic into

operation, the suit property oust he enemy property is wrong the finding regarding the

settlement of suit property by the original owner iii tavour of his sister ha ing not been

reversed by
 the High Court Division It was not correct to szi\ that tie title therein still

cniainl with the original owner. Basanta and his heirs' 'the property in quest toil is not

ii it hoot tile owner who was inside the rottntl at the relevent t low. - (Dimal chandra

Adhikery Vs Syed Makhiile Hossain & Ors. B.(:.R. 1985 AL) .121)

If a ouperty Is released from the list of enem y properii5, the rest  iction. rules and

negitlations of the said enact ment have no binding force. IMst .Aftabtiiiess,1 Vs M(I

Stianisiil I taq Taltikder and Ors - Ft C. R 1984 At) 264).

Qrdinance 1 of 1969:

'L-
he purpose of the ordina Ire was that notivithata nding the wi thdraivl of the

etnr'rgenly and Defence of Pakisttiti orduinitre ceasing to hate effect
. i eamn provisions of

he Defence of Pakistan Rules tnmh' ii nder the said Ordi lance were sought to be

cnn tinuist relating to the control of t rmhirig with enem y and control of firms, and vesting

roperty belonging to them	 (\l/-. Dtilichand OinraOlal Vs
and adimimntst rat ion of the p 
I t.inglateIl. 33 D.I. R AI))30 = 1 fiSt 13.1. V (AD) It.

If aitv action is smitight to be taken with regard to any property alter 16.269. 
05 enetny

propert y
 it is to be seen whether tim: property sought to he taken over as enemy properly

was so between 6.9 65 and 
16 2.69 the proniulgatiOn and revocation of ProclannatiOit of

Emergenc y
. If at any time during the ciii renc.y of the Emergency with the Defence of

Pakistan Ordinance and the Rules reitinining in [till force. the property conies itithmn the

definition of 'rncniy property it continues to remain so. even though actual steps might

not have been taken by the appropriate authorit y to take it over . and so the authority.

whether the Custodian or Additional Ctmstixtian or Assistant Custodian or Board. ma
y . for

its man;igemeflt and control and vesting or transfer either tinder Rule 181 or 182 of the

Defence if Pakistan rule take action. It is to be observed that an i11lwidtial or a property

become" an 'enemy' or enemy propert y ' by operation of law on the ftilfllntent of the
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conditions laid down by the relevent Defence of Pakistan Rules arid iii further formal
declaration by an officer or authority is needed and once a property comes within the
definition of enemy property within the period of 6.9.65 to 16.2.69 subsequent taking
over of such prerty is permissible but not otherwise, (ibid)

Rule 161:

Enemy Property" In the context of Defence of Pakistan Rules.-

A mistaken idea is likely to occur that for a properly to come Within the mischief of
enemy property' under the Defence of Pakistan Rules, a State of war or actual military
operation between Pakistan and India is to exist, and that existence of state of affairs as a
fact could only be within the domain of the Executive Government and unless the
Executive Government has indicated other-wise, it should be so assumed - (Ibid)

Appellant alter , purchase is in possession of the property- Before it could be treated as
enemy property the authority concerned must prove that the appellant or his vendors
migrated to India before the Enemy property law came Into operation in 1965. (Abu]
khair Mia Vs. Bangiasciesh 32 BLR (AD)29)

Kabala executed and register-cd in Bangladesh in 1975 -Presrinipuon is that the
executairt was citisen of Banglade';h as no Indian national could transfer any property in
Bangladesh (in 1975 by registration - (Sultnauddin Chowdhury Vs. Government of
Bangladesh -32 DIP 252),	 -

Treating a property as an enemy property on the basis of an enemy property case
started in 1978 is not valid in law (Nittya Copal Ray Berman Vs. Paran Copal Nandi & Ors
32. DLR 11).

Custodian of the enemy property treating a properly as being a Vested property
\vithoiit lawful basis for treating it as such and leasing out same to another is unauthortsed
and illeg,11. (Itiralat agarwala Vs. Detipuiy Commissioner, 31 DI.FI 359).
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EAST PAKISTAN ENEMY PROPERTY (LAND & BULLDINGS)
ADMINISTARTION & DISPOSAL ORDER 1966 - Article 5:

Co sharerin exclusive possession of a joint land - His possessio i is not unlawful

(within I lie mtaiiing of Enemy Property land I and he cannot therefore be ousted froni the

std property without bringing a partitiall stilt for effecting partition or the joint land

(Benny Hiiusan Vs. S.D.O.B. Barla 30 D.L.R. (SC)142)
l..anci in joint possession of which part is In joint possession of real owner and pant

belongs to an enemy owner-custodian can not dispossess the real owner from that land.

His only remedy Is to seek partition so as to separate the enemy portion from the owners

portion. thud)
The Sub-Divisional officar as Assistant custodian representing the shares of enemy

owners t-citd not go Into possession of the joint land by d i spossessing the co-sharer iii

possessi°it without partition nor could he arbitrarily specify certain area representing the

share of the enem y owners and lease out the same- The whole act of the defendant No. 2

inclurtina easing out of .o4 acre out of the suit property to defendant no. 3 Is illegal and

without I itrisdiction and the suit is maintainable without prayer for declaration of title and

reroveny of poossession. (PROMODE RANJAN PAUL & ANO. VS. GOVT. OF BANGLADESH

& ORS 1987 B.LD 259).

East Pak. enemy property (Land & Buildings ) Administration Order, 1966.

Article 5
t.'nti-.s the plaintiff is found to be in unlawful possession1 Of on enem y property IS not

IL)t) Ie to be CVIC tetti ii rider sect ion 5 of the saitt under. (Kitalitut RaFt non Vs prov inc ecc of

East Pakistan 29 01,6. 239).

Rule 161 (b)

In plait) ritcitninig. rile 1610)) says that a person teito is the resident in enettiy

territnlysonic' mit-mv Enemy 1cm itnr is a cotmoity which is at war or engaged ri mntIita

perot co is ag.titist PakistaitThe riecirat ion of Emergency teas made oil 	 6.

1975 on the utmibrectk of war with India and this cieclaralino of Ememgen)IV continued mt

torce tilt	 hi It Fet,rtmar	 wy 1969 when it as w	 t)ithdrawn by a Otdiiiattce. in NLt y . 1966 whe
In

appetla iii s properties were declared an enteitiv propert y . (lie Declaration) of Emergency

was in lice ruci therefore titi- state nI war or the mihitat 	
operation icis 5utisistin	 The

 it the relevant time was residing Iii tncli:t fi)r t coil tclitlnus period 01 
515

\c-ars IC I otdas Saha U , t)epniv custodiati . Eriettly propeiy 28 Dl.R (At) ) 133).

East Pakistan Enemy Property (lands & liuudings )Adn,inistrfltioa and disposal Order.

1966. Article 5 (1a) (ib)
Befoi an (enenivt property is declared to be in unlawful possession of a person the

tatter titlist be served smt ii notice to the effect that he is in imnhawlmtl possession of the

properl y in question anti ask him to slime cause wh y he should not be ejected and upon

hiearm.nL ttttn if hr appears the order of ejecting hint is to be passed. \Vttliotit such 
notice

the orck'n passed against hint not be a valid order. (Naresli chandi a Nandi Vs. the t)epoiv

Commiiis-ioner Dhaka 28 DLR .137).
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Rule 161 and 169:

Under rule 161 a person arriongsl others if he Is residing in enemy territory. is an

enemy and his properly shall vest in the Enemy property authority. Rule 169 defines an

enemy subject. as any person who has permanently settled in an enemy territory. The rule

further says that, any share is held by an enemy subject in a firm the firm is art

firm and any property held by it, is enemy propert y and shall rest In tire custodian of
enem y properly. (Vice Chairman EP Enemy Property Management Board Vs. Shah Colam
Nahi 27 DLR (AD) 1561.

Bangladesh Vesting of property and Assest Order 29 of 1972- Art 2(1).- All
properimis which during the Govt. of Pakistan vested in the Govt. have from 26.3.71 vested

iii the of Itarigaldesh. (Bangladesh Enem y property management board Vs. Abdul
May kl, 27 Dl.t (Al)) 52 )

Art. 3(1) Enciny ilium which vested In the Custodian of the Enemy Properly has from

213.3.71 vested in the Govt. of ttamiguldesh and therefore in any suit respecting such a firm
Govt. is c necessary p:crtv.(ti)ici(.

Sect mon 2 of ordinance I of 1969 provides that notwi timstanding the fact that the

Defence nl Pakistan Ordinance ceased to have effect front the Defence of Pakistan

Rules shut) continue in force. (ibid ).

Under section 2 of Ordinance No. 1 of 1969 read with the Schedule thereof, the

power to order the Vesting of a property, which could be treated as an enemy property.

was available notwithstanding the cessation of the effect of the Defence of Paksitan
ordinance . (thid).

Eneinrv propert y - Appellant is ill possession of the entire property but
cppeihnt s churn to title has been disputed . custodian of enemy properly cair nut take over

P O SSeS S ii without ftective partition Order of lease is illegal (Ntpcnrira Nat In Dhar Vs.

l)epci ty Custodian el"elliv proper (I_and and buildup ) Dhaka . B.C. R. 1981  (AD) 109).

En-i Pakistan Enemy Property (Lund & Buildings) Administration and Disposal Order
1966 . Arm ide 5:

That a person in orrupalion of he property oil basis of a lawful agreement cart not

Ice ousted front his possession unless and until his possession has become unlawful and

unauthccrmsil. (Messrs M.M.tspahiant Ltd. VS Deputy Custodian of enemy propery 20

D.L.R. it)liaka) 493).

l'os-ession of a tenant 01 an enemy property cannot he termed as unlawful only

hcmuusm' mime properly has becoirci- an emieniv propert y unless and until the tenanc y is
critlinar d ill with (nw Similarl y a person ill uccirpatlon of a property In (Sill
ccrlorni,c-c ot crmctrac I In 1)1111 hase (.11 lint also he said ti he an uniul lionsid occmmpk-r

univ I: . I .	 hi p ucttv i;is brcm d<-tci ed I	 he mruniv property . ((hi(l)

Melt . vest tug of tire enemy propert\' in tire custodian does not transgress on the title

or lIme ccli nnatc right of the real owner and a person In possession of the enemy property

68-
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by vi rt ire of a document . of however limited or Imperl r a ore It may be. can not be said

to be a tresspasser and he can not be ousted from It by the custodian. )Ananda Mahan

Kunclu VS The Province of East Pakistan 20 DLX (Dhaka) 9761.

Rule 182 (1)
Rule 182 of the Defence of Pakistan Rules provides for appointment of a CLISLOC1IaFI of

Enemy property by the Government for the purpose mentioned in the said rule. Under

this rule a Notitleatton was issued by the Government of East Pakistan vesting all enemy

properties other than enemy firm as defined In sub-rule (I) of Rule 182 of the said

Rules in the deputy Custodian of enemy property ( Land and Buildings ) with effect front

3rd December. 1965 . Sub- rule (b) of this notification prohibited transfer of any land or

building so vested in the Deputy Custodian by sale, exchange. gift, will mortgage, lease.

sub-leas, or any other manner by any other person arid any sucti transfer has been mack

null and Void If made in contravention of tins order(lhidl.

Rule 81(1)

Power under the rule when exercisable and when enemy lInus ran he taken over by

the Oovrmirmeot.

For applications of the provisions of rule 181 to an enemy firm. It Is required of the

Governiimcnl to be satisfied objectively as to whether the running of the enemy firm is

likely to affected by the stale of war as to prejudice time effective continu ance 01 its

trade or business and as to whether in the public Interest tire t1ede or business of the satci

enemy iirnn should be continued or carried on, If the Government is satisfied with regard

to these i-nudE I ntis. then arid then alone the Government ran pass an order authorising a

person tm carry on the trade or business in such rnannei and to such extent as nnrv be

prescnhd in the said order, It comes to this that. whencver.powcrS tinder rule 181 are

in be ext-rmiscdl. the Government will have to make an order which must be a speaking

order irnllillimig the eonctitiumms laiddown in sub-rule III of rule 181 of the rules -

All the enemy firms may not be necessary to be taken over by the Gotvernrneul ,i nd

only tho'e in respect of which the Government feels that tIme conditions men I tinned ill

sub - rule Ii) of- rule 181 are fut filed, an order under the sub - title cart be made. It Inca its

that liii' Government will have to name the enem y unit md nimmkc air order sp'cmltr.itiv

with regard to that enemy firm under rote 181 )Raj endar Naroyan patittay VS Govt. Of Ea'-.t

t'akistacm - (1968  1 20 DLX 904).

Roll 181 and 182: Rule 152 not applicable to COC1IIV linus Action taken without

.miithorilv tinder rule 181 . illegal -

Acti,mim that have been taken are all scent to have been taken under rule 181 but as no

notilirat nit under thai rule has been male to confer jtirtsdiet ion on the Assist ant

Custodian of Enemy property. Dinajpur, to do what he has clone the steps taken is without

tinisdict lit - (]bid).

Rule 132: Where circumstances of a case establish that it 	 tin possession of a
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properly (recited Lis enemy property has set up and proved a prima fade title to the sante,
it amounts 10 this that Lhe question that his possession or the property was Illegal was in
Issue and UICY601T. such possession can not be treated illegal wit hati I a decision of this
question in a prnperI constituted suit (Shah Chulam Vs. ViceChairnian . (1970 )22 DLR
.18)

Rub' 182 : Seciton 83 C.P.C. not corillict with the rights and duties Of tue custodian or
Enemy I'ropcitv conferred b y the Eneniv property (Custody and Regtsi rat nit I Order.
1965. (Scale hank Of India 1.1(1 . Vs. The Custodian of Evacuee Properl y. West i'aktstan
1970 22 DIR (WI') .15).

R12111 of the iccstdiaic to ftx arid realise coicipensailon. Rule 182(1) of the Defence ol
I 'a kis tail Rules, 1 1965 e cc powers t he Government Icc promo (gale an Orck r andd prescribe
hereby Ille dot cg ot certain things by the Custodian oJ Eneitcy Property as inenitconced in

clause (.) in (1) of Ice said sub-nile. Pursuant to this power the {3overuincnt promulgated
ice Easi i'akitani Enem y property (Land and l3ttll(hin9si Adincincistraticiri and t)isposai

Ocden, on 8	 n8th .J.ncica', 1966 fly this Orcl,'r powers tic conformity wccic canons clauses nt
the sill)-i ide lii Wei - e conlrrrccl on the Custodian of Enemy Property. In terms or the

powers c aider red on the Custodian by paragraph 5(3) of the Order the Custodian has a
tm,'hit of cx and recover compensation horn a person in unlawful possession 01 the enemy

property. iJagni Chandra Das Vs. Assistant Custodian of Enemy Property. 11.968l 20 DLR
996).
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LAW OF ABANDONED PROPERTY
Introduction

After the emergence of Bangladesh as an independent nation hundreds of West

Pakistani industrial/business enterprenetirs had left the country. Mills. factories.

rstahlls!iinerits etc.. were abandoned by those West Pakistanis.

To imike PrOVISIOnS for the taking over of control and management of those abandoned
industrial and eoiiimercial concerns Act lug Presidents' Order No. 1 of 1972 was
proinniliatect on 3rd January 1972. Besides industrial and commercial concerns many
oilier imwable and immovable properties were left by certain persons who were not
present in l3atigladcsli or whose whereabouts were tinkrmoivn or who ceased to occup y or
ompervl or niariatc in person their property, or who were enem y aliens. To make
proviIOu for the control, management and disposal of all those properties P.O. 16 01

972 wi, mrmninilLDted on 26.272.

On oinl Ironi 261h Februar y . 1972  when tile Abandoned Property Order of 1972 (110.
Pt of 1972) was irnoilgaled any properl y which was owned by an y person who is not
lrt ill Ltnngliidcsli or whose whereabouts are not known or who has ceased to
St I pe rvi sm or manage ill person his property will be abandoned property. Such properly
will also include nov properl y owned by any person who is a citizen of a stale which was at
wu' with Bangladesh and property taken over under the Art ing Presidents Order No. I of
1972.

It appears thai ihe legislative authority has employed multiple system in the
detinitimi. It has first defined with denotation and cnittotalinn lli words abandoned
property nod thell has cinplovNt an inclusive deflnition and then an cxrluiou clause. it
It.]-, also added an explanation. Interpretation of the cteiIttilioo clause no doubt creates
some complexit y. The best wa y to interpret it is to give a harmonious meaning to all the
clauses of Article 2(1) so that each clause gets its own meaning and at the same time
hiarimotuses with tie meaning of the whole. The defining part denotes property owned b
a pcoi who is either not present in l-3anglnnlcsii or whose whereabouts are not known or
who has i>iscd It occupy. supt-iise or tunuinge in person his property.

'I'hei (nines the eric)usive definition. In the ioCILISive definition it included iwo
categories nI property. first is the properly owned by a Ix-ison who is a citizen of a slate
which alter 251h day of March. 1971 either is at war or engaged in military operation
against tlanglalrsti. the second is the property taken over b y the Government tinder
Acting t'iestdents Order No. 1 of 1972. So far as the inic'Iusinn clause is concerned built
the mat e1nries of properties enmtie within the meaning of (fie definition of abandoned
property.

(;il . 11lQ Ii alt iii> a I or at i rig abandonedned property will he that property whose own Cr.
either nimturai or artihciiil person like corporation. Is tint present in Bangladesh. That is
lie first p recnnd it iutt. but not the whole inasmuch as tile principalpal clause ts quail lied by

Iwo sib irdi tiate bill alternative clauses. ...he first precotidi lion of abse mime from Bangladesh
lutist he trithi any 01 the two attributes contained In lie alternative subordinate clauses.
'lie other preronhiiion is alternative inc is whose whereabouts is tint known, arid other.

M10 Ii,1 t i-asciI to om'cmpv or nni.n.ugm- or sniper-vise his prof rty. Arid when haiti the
precni1Iiiis 01 Ow principal and '.ul>oiitiii,'itc clauses. lhntigh nhlcutil'>. are l0nit.
I lao I lii' t	 s-my ii)) 1,1.1:	 insurer to the l'tojt inn (it cmhiandnntd ;cp'rtv.



542	 LAND LAWS AND'  LAND ADMINISTRATION MANUAL

THE BANGLADESH (TAKING OVER OF CONTROL AND

MANAGEMENT OF INDUSTRIAL AND COMMERCIAL CONCERNS)

ORDER, 1972'
Acting President's Order No. I of 1972.

WHEREAS it is expedient to make provisions in the taking over of control and

niatiadetrien t of certain industrial and commercial concerns:

NOW. THEREFORE. in pursuance of [Ile Proclamation of Independence of Bangladesh

and excrcisc of all powers enabLing blur Ill behalf the Acting President Is pleased to

make ill(- following order :

1. 111 This Order may be called the Bangladesh (taking over of Control and

Management of Industrial and Commercial Concerns(Order. 1972.

(2) H extends to the whole of Bangladesh.

(3) It shallcomne into fence at once.

2. (t) Where the owners, directors or managers or majorit y of the owners, directors

or inanai.ers. of any inclusi na) or commercial concern have left Bangladesh or are not

available to control and manage the concern, or in the opinion of the Government of

t-tangladr'str. the owners or directors of any Industrial or commercial concern cannot he

allowed ill public interest. to control and manage the concern, the Government of

lLimuladcstu may. notwithstanding anything contained in any Law for the time being in force

or ill ins' instrurorerit or drrr'tumienl relating to the inrorporrmttnn. registration. creation,

const ii Iii ion or for mat ion, 
of the concern, by notification in the official Gazette, take over

its non in it and mana Celli ell t. or appoint a Management Unrard or Administrator, or direct

nov aninnionnonts or stint authontomnus bod y or any other authorit y, to take over Its control

mind ninnniaien1ncnt.

(2) \\'hen'c a notiFication is published tinder clause (I) lit of any Industrial or

on1tnntcrI al content, all the powers and (11-M CS of the owners, directors. Board of

Director, arid mitamnagers of the concern, Including the power to operate hank accounts.

shall \'i't ill Government of Bangladesh. Management Board. Administrator.

.nnitoironininns or sn'ni . autotionliolis biicly or the authorit y , ens the case ma y be which takes

over lire 'riot mol and management of' (Inc ciinic'erri.

(3) The Managennent Board or the Administrator appointed under clause 111 shall hold

rntflce for such period and on such tennis and conditlops as the Government of Bangladesh

nov spr'r'niY.	 4

I'll Aim a untusmnnmiioins or scuil .autononiionms body or an authority taking over the control

.rmmd tu,maL^cincnt of any industrial and commercial concern tinder clause (I) shall act on

such tn'rnir' arid conditions as t he Government of Bangladesh may specify.

'N,- -i Pnu ii. 3rd Jr rio try. I ')72 The above order made by the Acting President's Rcpubtnr' of
It. rn. ,e1 rlr i rn the 3rd Jan or rv. 1972.	 hereby published for gcnn'nnt in Iirrnrr.utloo.

P ii	 d in the t t,n irt.ndr.'', h C wet in' Es t raord i nary. dated t he 3rd January, 1972.1
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3. 'Hic Nb cizcdecnen I Board. Administrator. autonomous or scm in i (

000:110115 (xcrly or
lie iccthrctv controlling and anymanaging an lflduslrial or commercial concern under this

Order such cxci else powers and perform duties under the dlrecL Slipervislon anA control
if (cc Covernment of Bar lkh and shall submit Sin-h statements and furnish such
cc to: tOol 1011 In I lie Government  of B,111 9 41desh as It may direct or req 11 Ire Iron-i line to

.1. Sc .11 110cc liken Licciler this Order shall he called in quesUnri by or before any court
• if low.

5. [cr Ilw pccrticlse ccl this Order. lnc]cislrluh and roccirnircial concern toeliccics any

	

cIi.cur.cccc - c ccflpflv, factor-v or' 	 hut does 1101 include any bank.
6 (hI lie Ac-lcnj lrc5cdCcit s Order No. 

1-35/71 / 13. dated the 26th Deccnclj-. 1871,
civ Tif)caIcd.

(2) \ccIiuilhslaicctcccg ice repeal. all notifications Issued under Ice said Order shall be
elcc-inc-cl to have been issued under lice iclevant Provision of this order.

(3) N (c,cicciclv shall allot-h to the Government of 13anglade,hc or any olhicial for anything
dice cci Loud lath or any Order iii ccck underr the said Order.



TGLADABANDONED PROPER (CONTROL,

AGENT AND DISPOSAL) ORDER, 1972

Presidents Order No. 16 of 1972
WI 1I:kEAs it 1, expedient to nmke provisions for the control. manage riteni and

disposal o certain properly abandoned by certain persons who are not present in

mniglactr'.h or wlcrise iv)rerealioiits are not known or who have ceased to occupy or

icr n,amire in person their property. or who are enemy aliens

NOW. Ii IEOLFOPE, iii pursuance of the Pu'oclainattnn of l ride pcndrnre of Bangladesh.

071 ccl with the luovisional Constitution of Banglcmdeslu Order. 1972. and iii exercise

of all pcc' rs etu,rhliriit him iii that behalf, the l'restdent is pleased to make the followIng

Om tier

1. Ill 'tIns Order ma y he railed the Bangladesh Abandoned Property (Control.

Maitageniretut and Disposal) Order. 1972.

(2) It extends to due whole 01 l3angladesh.

(3) 11 shall collie into force at once.

2. In (0- (_)tcl', . iuiless there is an ything repugnant in lie subject or' context.

(1) :rh.otnlccitecl pcnpertv means any property owned by ally person who is tot present

mi Etanglarlesli or whose whereabouts are not known or who lots ceased to occupy.

supervise cr Tilanlaite in person huts property including

(t) ativ propert y united by cmv prusrol who is a citizen of a State which at zuirv trite alter

lire 25111 day of Mart-h. 1971. was at war with or engaged tnt mntlitare operations against

I lie I'n'o l tles Beptitiute of Banu2IadIcsht:

(ol univ propnlv taken ever tinder the iiarrglaclesh I lakinti over of Control and

\Icritagerlrenit	 if lrtchcttri,i) arid Conninnrrri'i,uh Concerns) Order,	 072 (AI'tind l'rrstdettts

( )riler Nc.	 I of 10721. ciii (titus not irrc'litt)e -

(,i) oil' prupt-rtv Ille ctwrtr,r of cvltirhi is resicltrrg outstde hh.'citil.cct'stt icr arir purpose

whii'li	 tic thic' rrpunlcttt of tin' (3cvn-coiiiemit. is rita 1 rrnlcrdtcvct to 11w lilt-inSt of Barrglzudeslr.

(It)	 cit y propc'n'tV cvlttclt i- cit tile )tcrssr'Ssittll or under ilic	 i-iinuitcl	 it nit, Oliver rttlietii

itt I	 r .11	 li-v icr Ow	 ti icc' 1'. -iii	 rn	 'c rio.

Explanation.- It-i rtrt ivItit n- it'll pre-enrt in U,ucglicloslt tnc'hritls allY boils' of peru'rIs

cr c'tititp.tttV itirisiltIOCt) or incorporated cnt 	 Icr' terrttctr' or itttchi'r tilt , I.icssol' ,c Stale ohcicln

it aniv icciti' all or tic' 25th	 liv icr March. 1071. wi- at war with cccr

oltr'rat tic-. ;ii ,uunt	 hut let pie	 lnc'1tirtctic[ i f  ltangladeshi:

ij( j:\ I ';itttlicci isc'di ohitcc'r'	 items an cOlic-cr ciitiiiorisi'tI 	 cv ilw	 lor 1hr

irtn-1it-. r- O f this t )r'di'i: I

2) i	 titp.itrv uutcicrcle'- .t Ic,itihntcu rcnripaov anti uutsctrccire n'rnnurp.ttiv.

3) 'Ccii' n-itnterit citea:i	 Ill,- Government o f t Ite People S Fiepirtiuic itt Ii.citcic,ichi''.)t'

h-it	 crr''r'rilcrd Ineans prcscrihcni hi' any ride, order or ticreu'itori nur,utle or ucseni ill

1,Lrrsll:lntt e if arts' oh lire provicttrt'- ol tint-. Order:

I. Ct.mc'-c ("ci cit 'Stilt' 2 cv,r, iii-.crtccl it 	 'C) Ncr, 125 ccl 1972
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-	 (5) property , means property of any kind, movable or immovable and Includes any

right or interest in such property and any debt or a actionable claim, any security or
negotiable instrument, any right under a contract and any Industrial or commercial
undertaking.

Explanation,. 
Security includes share, scrip, stock, bond, debenture, debenture stock

or other marketable security of a like nature In or of anybody cofporate and Government
security.

3.
the provisions of this order and any rule made thereunder shall have effect

notwittisiand i rig anything inconsistent therewith contained In any other Jaw for the time
being in force.	 -

4.
On lie commencement of this Order, all abandoned properties in Bangladesh shall

vest in (lie Government and shall be adrnlntstered controlled, managed and disposed of.by trammster or ohei-wmse in accordance with the provisions of this order.
5.

lii For the purpose of carrying the provisions of this order into efiect, and in
particular for the purpose of securing. administration control. management' and disposal.
by transler or,

 othci-msc. of abandoned property, the Government may take such measures
as it considers neces

sary or expedient and do all acts and incur all expenses necessary or
incidential thereto.

(2) Without prejudice to the generality of the foregoing provisions. the Government
may. for the said purpose,.

(a)
constitute one or more Boards for such area or aras or for such abandoned property

or such class or classes of abandoned properties and In such manner as may be
prescribed:

(b) appoint all 	 for any abandoned property on such terms and conditions
as may be prescribed;

(c) carry on the business in respect of any abandoned property;
(d) take action for 	 any money in respect of any abandoned property;
(e) make any contract and excuic any document in respect of any abandoned property;
(1) itistitimie defend or continue any suit or other legal proceeding, refer any dispute to

arbitration and compromise any debts, claims or liabilities arising out of or in connection
with any abandoned property;

(gJ raise on the secu rity of any abandoned property such loans as may be necessary;
(h) pay

 taxes. duties. cesses,-nd rates to the Government or to any local authority in
respect of abandoned property; and

(I) 
transfer by way of sale, mortgage or lease, or otherwise dispose of. any abandoned

property or any easement. Interest, profit or right, present or future, arising therefrom or
rlctdenlal thereto.

far DhakaCliv and its suburbs, Mar IcniCrui ttrs i r ' Chit taguri City and is suburbs, Miun.igcrnnir'baird for i1u1Il,i Coy arid is sril.,urhs	
d f

Mnagu-rrr,-, 11 board for ii her bistro-ts 'rid M,uracren i Boardfor cacti Nib di son li t bun curisiilui,-cl sr-u- .\u(rlir,riirm No 2 ll6I72/60Icc .X part dated 26ihJ.crivar' 1976. lrrhrrshd ill ire i.uridsti .rUu- Extra. daird the 5th Pcbrua, 1976. Part I inc)l ifa Mtrrisiry & trOfltirzntloll No. 21?-6/72/ 1253 dated 12th June, 1972.

69-
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6 No person shall, except In accordance with the provisions of this Order or any rules

inirde thereunder. transfer any abandoned property In any manner or create any charge or

cocurnhrani'c on such property, and any transfer,  made or charge or cr0 umijraflce created

in contraventi on of this Order shall he troll and void.

7. (I) Where an y
 abandoned property is not in possession of any person. the Deputy

Commissioner or the Sub divisional Magistrate. [or the authorised officer] shall take

possession of the property in such manner as may be prescribed.

(2)
Where any abandoned property is in possession of any person, such person shall.

within si'ven days of the commencement of this Order, surrender such properly to the

Deput y Cornriiissioner or the Sub-divisional Magistrate. or the authorised officer.

(3)
Where the person in possession of any abandoned property fails to surrender such

property as he is required to do under clause (2). the Deputy Commissioner or the Sub
-

d i
visional Magistrate. or the zr,iihorised officer shalt serve a notice on him in the

pre5erihcd manner requiring hirir to surrender possession of the property. vAthin seven

day
s of the service of the notice, to the person mentioned in the notice or to show cause

against 'rich surrender within the said period and. if ire fails to do so. the Deputy

(:on h iisioru'r or tire Subdivisional Magistrate, or the authorised officer shall take

possess '0 of tire property in such manner as may be prescribed.

(4)
Where the person on whom a notice is served under clause 131 shows cause, thin

clause, against the surrender of the abandoned property. the
the period specified it ' that
Deputy Coirirnissioner or the SLrl) . dlviskorrai Magistrate or the authorised officer as the case

nay
 be. shalt, after making such local enquiry as lie may consider necessary arid alter

tic person an opportunity of being heard. pass such order as he deems fit.

8. (ii Where an y abandoned property consists of shares in any company

lie Govern iiicnt shall he deemed to be the registered holder. of such shares and.

riot wi ilisi andini anything in the I lieniorandull, or articles of association of the company or

n any
 uieenicn1 or instrument, shall have the same rights in ihe matter of making a

eqnismiln for the convening of a meeting or of presenting a petition to the Court under
the provisions of he Companies Act. 1913 (Act VII of 1913] or under any other law or

under Ill ,. article of association or in an y other matter as the person whose shares have

vest r',l ii f i l e Government had iinmnediatt'lY before such vest rig. and

(t,) I I,' Govrrnmiient shall have the power to acquire. at	
all or a portion of tile

enmunlo1 shares in snili m'onij':urv in 11mm' prescribed manner on such terms as it (leclims

(2) \\)ic rr under clause (I) 
t i lt- Government becomes the holder of more than fifty

T" 
in company. the Government may. by order in

percent of tire total number of shar 

Wi titflI.
(a) iii'. solve the Board of D i rectors of lire company.

(h) ri'rlmove its Managing Director or any o t her Director:

(r(	
i is Managing Committee. Exi'cuitve Committee. Advisory Committee or

any oilier Committee or Board:

by P.O. o. 1 25 of 107'I
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(d) remove its General Manager or other Manager:

(e) terminate any Managing Agency Agreement:

(I) remove any of its officers or employees:

(g) constitute any Hoard or Committee or appoint any person for its administration
and management: and

(hi give such directions In respect of its administration and management as it may
deem M.

(3) N otwithstanding anything contained in the memorandum or articles of association
of a company, the Government may, in respect of a company mentioned in clause (2). by

notification in the official gazette, do all such things which, but for the power conferred by

this clause, would have required the passing of a special or extraordinary resolution by the
share holders,

9. When any property is vested in the Government under this order, only such
liabilities in respect of such property shall be deemed to be the liabilities in respect of the

property as may be determined by such authority and in such mariner as may be
prescribed.

10. (I) The Government may cancel any allotment or temi-inate any lease or amend
the terms of any lease or agreement ui.der which any abandoned property is held.

occupied or managed by a person, where such allotment, lease or agreement has been
granted or entered Into after the 25th day of March. 1971.

(2) Where by reason of any action taken under clause (I) any person has ceased to be
entitled to possession of any abandoned property he shall, on demand by the Government,

surrender possession of such property to the Government or to any person authorised by
tin this behalf.

(3) If any person fails to surrender possession of any property on demand under clause

121. the Government may eject such person and take possession of such property in such
manner as n'tav be prescribed

11. (1) Any amount payable in respect of any abandoned property shall be paid to the
goverment by the person liable to pay the same.

(2) Any person who makes a payment under clause (I) shall be discharged from
further liability to pay to the extent of the payment made.

(3)
Any payment made otherwise than in accordance with clause (1) shall not

discharge the person paying It from his obligation to pay the amount due and shall not
affect the right of the Government to enforce such obligation against any such person.

12. Where any abandoned property is property fit trust for a public.purpose of a
religious or charitable nature or ls a waqf, the property shall remain vested in the
Government only until such t2111 as fresh trustees or mtctwalhs al -c appointed by the
G overnment,rrient, arid pending the appointmentt of fresh trustees or iii utwallis the property
and the income thereof shall be applied by the Cover nrnent for fulfilling. as far as possible,
a charitable purpose.

13. (1) Where any abandoned property Consists of shares in a joint property, business

or flrrn. and If the shares vested in the Government constitute the greater part of such
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joint put pert y . business of firm reckoned according to the value of th whole, the

Coverroiteit I rtiav ii lee possession and assume control and management of the whole of
such property, business or firm

(2) N o t Wit hstndtng the provision of clause (1). the Government shall, on an
application being made in this behalf by all or any of the persons whose shares have not

vested in the Government, partition such property, If capable of being partitioned, and
determine the share or shares of such person or persons.

14. lii Any property vested to the Government under this order shall be exempted
from all legal process, including seizure, distress, ejectinent. attachment or sale b y an\'
omflcer of a court or any other authority, and no injunction or other order of whatever kind

in respect of such property shall be granted or made by any Court or any other authority,

and the (3ovecnn)ent shall not be divested or dispossessed of such property by operation of
an y law tot the nine being in force.

121 .'\ov silt -h legal process as a tomesiiil subsisting titunedmately before the
commencement of this order shall cease to have effect on such conimcirrmcernent antI all
:it,iiitrloitc'd properties in custody of arts' court, receiver. gttarc!tan or other person or
;tersurt'. ;mppoirtted h' it. shall upon iti'livriv ' If the sante being collect for by the

ave - ri rim en i . he deliveredI to t (me Govern ni emit

(Ui! No court shall pass art order in any suit or procr'i'ilittg prattling a temporam-v or

.cclutteout injunction restraining the Government or time Deputy Coincnissinner or the Sub
divtsiort,il Magtstrate or lice atmthocisecl officer, or any other officer or person acting tinder
tile "H h , rmtv. orders or direction of an y of tlieum, front making possession of an y property if
mmiv not ice under, or purported to he artier, any provision of this order has been served

i tpon attv person requiting or dlrecttni him to surrender possession of such propert y . and
.i iv stir-it order passed by an y court before the comntetci-entcnt of the Itanglaclesli
Abandoned Imuperty (Control, Management and Disposal) (Aniendineut) Ordinance. 1976

IV ol 1076). shill stand vacated and cease to have effect.)

	

ri.	 1) An y pt'r.somc i'lairning an y right or interest in an' property treated by
-Gt,vercuit,'ttt as abandoned property ma y make art application to (lie prescribed authority

	

(Al to g	 'rotc I 111,11

property is not abandoned property: or

Iic- toteresm In the property lois not been affected b the provisions of this order,

(2) .\tc .mpplic-atiitri tinder clause lii shall he made within three months of the date of
the conttri'icretnzfl t of this order.

Li) On rec'eiving an application tinder clause 121. the authorh y to which the application
is cct,ict' slctt hold a sutccmnarv utqturv in the prescribed manner and. after taking such

evidence as ncav (cc produced, shall pass an order, stating the reains therefor. rejecting
Ole application or allotting it. wholl y or in part, on such terms and conditions as it thinks

In irnt . ose.	 -

16. iii Art y person aggrieved by an order passed under Article 7 or Article 15 of this
order inlay within title month of such order, file an appeal before such authority as may be
presc'rt

t. ActS-ct liv Cirri. IV 'it t07t3,s.2



LAW OF ABANDONED PROPERlY 	 54

(2) The Government may. either of Its own motion or on application, at any time,
rebise any order passed tinder Article 7 or article 15 or clause (I) of this Article.

17. (I) Any person who has been in unauthorised possession of any abandoned
propert y shall be liable to pay such compensaton for such unauthorised possession as may
be assessed by such a uthority and in such manner as may be prescribed.

(2) Any person who has caused damage to or disposed of the whole or a part of any
abandoned property shall be liable to pay such compensation as may be assessed by such
authority and in such manner as may he prescribe(I

18.
II) The Government shall maintain a separate account of each abandoned property

in such manner as may he prescribed and shall cause to be made entries therein of all
receipts, and expenditures in respect thereof.

(2) The Government shall cause the accounts of (he abandoned properties to be
Inspected and audited in the PicScribcd manner.

19.
Without prejudice lo the provisions of Article 17. any person who wilfully cause

damage to. or disposes of the whole or a part of, any abandoned property or allows damage

to be catiseci to, or disposal of (he whole or a part of any ahandonc(l property shall be

Punishable with imprisorienint for a term which may extend to five years, or with fine, or
Mill both.

20.
Any person who tails to Surrender any abandoned property as required under

Clause (2) or clause (3) of Article 7 or article 10 shall he punishable with imprisonment, for
a term which may extend to five years, or witli fine, or with both.

21 No provision of law relating to the winding lip of cotnpanics or banks or business

or dt.ssoltiton of linus shall apply to any company, bank, business or firm vested in the
Government as abandoned properla' tinder this order, and such company, bank, business

or firm shall not he wound up or dissolved save by order of the Government and In such
manner as it may direct.

22.
The Government may, by order published In the offlial gazette, direct that any

power or duty which 
is conferred or imposed by this order upon the Government shall, in

such cirrLimstances and under such condItions. If any, as may be specified in the
direction, he exercised or discharged by any officer or authority subordinate to It.

23.
No suit, proseruton or other legal proceeding shall lie against the Government or

any person for anything which is in good faith done or iiitcnded to be done under this
order or the rules made thereunder.

24.
Anything done, any action taken or any order passed under this order shall not he

called in question in any Court.

25. The Government may make rules ion carr y ing out ihe purpsoes of this Order.
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No r;F.20/72/247 . Oeneral-90 1 March, 1972.- In exercise of the power conferred by

Artic Ic 2 of tile Bangladesh Abandoned Property (Control, Management and Disposal)

Order. 1972 P 0. 16 of 1972). the President Is pleased to make the following rules.

i to ne Iv

THE BANGLADESH ABANDONED PROPERTY (TAKING OVER POSSESSION) RULES.
1972.

I Short title.- These rules ritav he called the Bangladesh Abandoned Property flaking

Over possession)RtiIes. 1972.

2. Definition.- In these rill-.3. unless there is anything repugnant In the subject or

context.

(a) abandoned pinLierty cacaos art y abandoned property within the meaning of the

Order:

ltd Article oceans an Article at the Order:

(cl I"or rn mea nsa Form appended to these ri's:
(ill the Order means the B:rngla(lcsh Abandoned Property (Control. Management and

t)isposal) Order. 1972 (I'.O. No. 16 of 1972):

(c) propert y means any properly within the nreattlng of the Order.

3. Manner of taking possession of abandoned property under Artile 7.' (1) Where any

rrlurntdou'd propert y is not In possession of nov person or wIn-ne a person surrenders any

abandoned propert y Under clause (2) of Article 7 or in pursitanlie of a o(Alcc under clause

(:1) or of arc order under clause Ii) of the said Arti( le. Ihe I )epttty Commissioner or the

'-r i h-dIi'isronl,l gist rate shrill pass an Order In Form No. I and depute an officer for

taking poSsc'ssurl of such proln('rtV.

(2) 'the officer so deputed shall affix all authentic cop y of such order oil the notice

hoard at dw oflire of the local Union Pan cliavr't/Sahar Comnnn t lt tee /PatiraSItaht1 and where

tie proportY consists of i rnntovcable property ciniother copy to sante cnrnspir'trOilS part of

prope r lv.

(3) 'flit- order mw. if the Deputy Conomissiofler or Sub dritstori.rl Magrstratc deem lit.

he procl.itmntcrl isv heat of drum in the locality to wlnich the property is sitriated.

(II The officer deprcletl to take possession shall takr such steps tls he con y consider

necessar y for securrnti possession of the properly. rrrrincdro g breaking open any lock or

door. ii necessary. ancl make art inVetttorc In duplicate. rootatfltfltl the hill partIculars of

tie property. iciclttcInn ntacittncrles Instatlaticros. f -ixtures. fittings, stock in-trade.

turititcire, equiprtlenits cash. bccllioos. orntarntersLs. books. ciocutttelits. papers, house hold

r'flects.s tandLflg crops. trees and all oIlier things found tltercitc.

(5) 'fIre rrivemntoc'.' 50 made shall be signed by the officer hcnni'n'lt and b y tncc wntrtcsses.
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(6)

On the completion of these formalities, the possession of the property shall be
deemed to ahve been taken by the Deputy Commissioner or the 

Sub -divisional Magistrate
(7)

The officer shall submit a report to the Deputy Commissioner or the Sub-divisional
Magistrate about ak1ng Possession of the property in the aforesaid manner, along with
both copies of the inventory prepared by him.

(8)
The notice referred to in clause (3) of Article 7 shall be In Form No. 11 and shall be

served oil the person in possession or on any adult male member of his family or, where

none of them is available or they refuse to receive the notice, by affixing a copy ofthe
notice to a conspicuous part of the residence of such person and also, where the
abandoned property consists of any In'unovcable property on a conspicuous part of such
Ilimoveahie property in the presence of two witnesses,

9	
erson in Possession fails to surrender the abandoned property or to

.tJov cause in	
uarice of the notice under clause (3) of Article 7 or where he shows

(iruse, but fails to siirTencier (lie Property in accordance with an order passed under clause
(4)

of that Article, the Deputy Commissioner or the Sub-divisional Magistrate shall pass an

order in Form No. Ill and depute an officer to take possesson of the property, by taking all

'-1eps necessary in ihat behalf, including evicting such person and for such eviction, such
ion-c ma y be used as may be necessary.

(10) The officer so deputed shall also publish the order, enter upon the property and
Prepare an inventory in the same manner as prescriebd in sub-rules (2), (3) and (4).

(1 ii After eviction and on completion of these formaltics, the possession of ihe
property shall be deemed to alive been taken by the Deputy 

Comm issioner or the Sub-divisional Magistrate.

(12) The officer shall submit a report to the Deputy Coin 
I II lssioiier or (he Sub-clivisinr i

zi( Magistrate about taking Possession of the property in the aforesaid manner,
along with both co pies of the inventory prepared by him.

4. Manner of taking possession of abandoned property under clause (3) of Article 10..

(i) For taking posnesslon of any abandoned property under clause (3) of Article 10, the
Deputy Co

mmissioner or the Sub-divisional Magistrate, to whom the power of Government
has been delegated under Article 22. shall pass an order In Form No. IV and depute an

fflrer to take possession of the property who shall (ak all necessary Steps in that behalf,

chiding  eviction of the person in possesion and for such eviction, such force may be
t sed as may be necessary. 	 -

(2)
The officer so deputed shall publish the order, enter upon the prOperty and

,pr pare an inventory In file Sae "'*inner
e3,	inner as prescribed in sub-rules (2). (3) and (4) ofr 

(3)
After eviction and on completion of those .formaliucs the possession of the

'mupc'r. shall be (tCcmcd to have been taken by the Deputy Comlliiiissioncr or the Sub-
i0IItJ Magistrate	 -

(fl The officer shall submit a report to the Deputy Commissioner or the 
Sub-divisional

\laLitma(e about taking possession of the property in the aforesaid manner, along with
bath copies of the inventory prepared by him.
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5. Custody of abandoned property. 
The Deputy Commissioner or the Sub-divisional

Magistrate shall make proper arrangement for the safe custody and guarding of all
abandoned property during the period from the time of taking its possession to the time

of making it over to the Ministry concerned under Rule 6.
S. Report and making over of an abandoned property to 

the Ministry concerned for

control, management and disposal. - ( fl The Deputy Commissioner or the Sub-divisional
Ministry concerned as mentioned below setting out

Magistrate shall submit a report to the
the particulars of the proeprtY. possession of which has been taken over by the Deputy

Commissioner or the Subd1viSiot1al Magistrate

	

Category of abandoned property.	
Name of Ministr y to whom the

is to be made over.

	t. Agricultural, horticultural and non- agr [cultural 	
Ministry 01 tsevcuu.

lands not connected with any commercial or

industrial undertaking.

	

2 Residential and other buildings in the urban arms. 	 Ministry of Works

	

12A. properties connected with the film industry and 	
Ministry of information and

	

trade. inducting cinema houses, firms dealing with 	
Broadcasting. -

film stores and equipments and distribution of the
films and other institution and agencies connected
wiwth the film trade and industry.]

	

:3. Shops, gedowns and other commercial	
Ministry of Commerce.

undertakings with or without stock in trade 21other
than those mentioned in items 2A and 3A1.

	

m (3A. Shops. godnwns and other commercial	
Ministry to which the building

	

undertakings with or wwithout stock in trade 	 belongs.

located in buildings owned by any Ministry or any
Statutory body tinder it.)

4. Industrial 0 dertaking5 (including Jute Industry)	
Ministry of liustry.

4lother than (hose mentioned in item 2A(

5. Tea Gardens.	 ..	 ...	
....	 Ministry of Commerce.

6. Trucks, buses and other means of transport. 	
-	 Ministry of Communication.

7. Negotiable Instruments and securities. i.e.. shares. 	
Ministry of Commerce.

scrip, stocks. bonds, debentures, stocks or other
marketable securities of a like nature in or anybody
corporate and Government security.

8.
Goods in transit or at port, railway stations and 	

Ministry of Communication.

terminals.
. Cash. ornaments and bullion not connected with 	

Ministry of Finance.

any commercial or Industrial undertaking.
10. Any other property not covered by the above 	

Ministry of Revenue.

classifications. No59.coordn.date1jY,t072

I. di. 3.8.1072.	 -
2. AdrIcci. ibid.	 3. ins.. ibid.	 4. Added. ibid.
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(21 An abandoned property taken possession of by the Deputy Commissioner or the

Strh . cliO s io nal Magistrate under the Order, along with a cop y of the Inventory , shall be

made over, tinder •proper receipt, to the Ministry concerned in such manner as is

clu'ci'ted b y that Mirtistrv for control, management and disposal according to the rules to

be I'ratro' I b y such Ministry.

Form I

(see rule 3(111

ORDER

Whereas It appears that the property specified In the schedule below, owned by

....................... . ................... .of ............ ... ........ . ............ 	 P ' s ........................ ...........

(list net ............................is art abandoned propert y within the meaning oft lie Bangladesh

Abandoned Propert y (Control . .Marragernient and Disposall Order. 1972 P.O No 16 of

1172). I I ieri'hy order that the possession of the said propert y straIt he taken h' )riaiii and

dcsio, timi,ii oI file Otliver depiitedl.

Schedule

(Full particulars of the property to be giveni

Deput y Comitrtssioner/Srib divisional Magistrate

I),itr'rl	 ..............................................

Seal

Form II

Isee rule 3(8)1

NOTICE

it apears that lie propert y spr'cihr'd in the Schecltite belov, owned by

............................................................................PS............................ 	 district .... ......................... ...

is an ii.riirIitt'd propert y within the meaning of the Bangladesh Abandoned Property
(C)nt oil , .\tati.igcuieut 111(1 Disposall Order, 1972 (l'.O. No 16 of 1972):

And '.v(iewas you Mr ...................... . ................... 	 ol. ............................. I'S.	 ....

ihisti ci ......................are in possession. of lie said properly

Yin i ire hereby directed to surrender possession of * the proper( v to I nirune and
designation 01 the olllcer) within seven clays of the service of the Flintice or to show cause
acrnnsi ric It 	 wiih the said period.

Schedule

(Full particulars of the propert y to be Overt).

Deputy Coinmissiotter/Sub-divisional Magistrate.

Dated...................................................

70
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Form UI

(8cc rule 3(0)1

ORDER

Whereas it apears that the property specified in the Schedule below, owned by

.................................. Of. ............................................ P.& ................................ district ..................................

is an abandoned properly within the meaning of the Bangladesh Abandoned Properly
Control. Management and Disposal) Order, 1972 (1 1 0. No. 16 oil 072):

Andwhereas you Mr ............. .............................. of. ............................. P.S..................................

distr it , t ......................... .ire in possession of the said property and have (ailed to surrender

that property or in show cause in pursuance of the notice under clause (3) of Article 7
served art 	 on .........................in accordance with my order passed under clause (4) of

7 on ...............................

I hereby order that you shall he evicted train the said property and the Possession of

that pioperty shall be token by (name and designation Of the officer deputed).

Schedule

lt"ulI particulars of (lie property to be given).

Deputy Commlssioner/Snh-divisional Magistrate.

Dated...................................................

Seal

Form IV

[see rule 4(1))

ORDER

WiiEtEA,S von Mr ............................ of .................................................... P.S .................... ......... .......

district ............................. have ceased to be entitled to the possession of the abandoned

property spciflcd in the schedule below, by reason of my order passed on .......................

under clause (1) of Article 10 of the Bangladesh Abandoned Property (Control.

Management and Disposal) Order. 1972 (P.O. No. 16 of 1972) and have failed to surrender

possession of the said property under clause (2) of the said Article on demand;

I hereby order that you shall be evicted from the said property and the possession of

ihe said property shall be taken by (name and designation of the officer deputed).

Schedule

(Full particulars of the property to be given).

Deputy Cornmissioner/Suh-divisional Magistrate.

Seal.
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No.6E-20/72/489'General - 8th May. 1972, In exercise of the power COflierred by
Article 25 of the Bangladesh Abandoned Property (Control. Management and Disposal)

Order, 19721 P.O. (Jo. 16 of 1972). the President is pleased to make the following rules.
namely:

THE BANGLADESH ABANDONED PROPERTY (LAND, BUILDING AND ANY OTHER

PROPERTY) RULES 1972

I. Short title,- These rules may be called the Bangladesh Abandoned Property (Land,
Bciildint and any other Property)Rules, 1972.

2. Definitions- In these rules, unless there is anything repugnant in the subject or
context.

(a) Article means an Article of the Order;

(h) Deputy Commissioner Includes an Additional Deputy Commissioner or a Joint
Depots' Commissioner:

Ic) Order means the Bangladesh Abandoned Property (Control. Management and
Disposal) Order. 1972: and

(U) Property" means -

(i) itji(cting including a structure of any king and the land covered by it and necessary

adjuncts thereto but not including a building connected with commercial or industrial

undertaking or residential and oher building falling within the category of abandoned

property tickler item 2 of sub-rule (1) of rule 6 of tire Bangladesh Abandoned Property
Taking Over Possession) Rules. 1972;

(ii) inc] including agricultural, horticultural and non-agrictiltural land and land which
is covr t- I with water at any time of 'the year. and including benefits to arise out of such

land but not including any land connected with commercial or industrial undertaking or
mv land referred to In item (I) above:

hid any other property falling within the category of abandoned propert y under item
It) of sub-rule (1) of rule 6 of the aforesaid rule.

3. Determination of liabilities under Article 9.- III The Deputy Commissioner shall, in
respect of property taking in possession under Article 7. be the authority for determining
the liabilities under Article 9.

121 In determining the liabiltics. the Deputy Commissioner ma y, after giving the
claimants an opportunity of being heard, make such enquiries and examine such
(tocumilerits and records as he may deem necessary

Provided that, no liability which does not directly relate to ihe property or which is
not a din-ct charge thereon shall he deemed to be a liability in respect thereof:

Prr.'vidcd further that the aggregate of the liabilities in repect of the property

cieiermnircecl by the Deputy Commissioner shall not exceed fifty per centum of the market
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value of the property and the various liabilities shall, if necessary, be scaled down

proportionately.

(3) The payment on account of the liabilities may be made In such instalments as the

Deputy Commissioner may delde

Provided that, where any property yields an Income, the total amount of payment on

account of the liabilities In any year shall not exceed the next income derived from such

proper(y.

4. Application under Article 15.- An application under clause I) of Article 15 shall be

made to the Deputy Coittnttssloncr of the district or the Sub-divisional Magistrate of the

Sub-djt'ishiirt In which the properl y Is situated. The Deputy Commissioner or the Sub-

ctn'ismonal dagistrait' holding the summary enquiry shall have the power to strmnnion and

colorer: lie attendance of witnesses and compel the production al documents by the satire

mnearms. ond so far as ma y he. in the same manner as Is provided In the case of ;r Civil Court

underr t r' Crate of Civil l > roced ore. 1908.

5. Appellate authority under Article 16.- An appeal tinder clause (1) of Article 16 shall

he to the Divisional Conimissiammem when the order is passed by the Deputy Commissioner

;rmid to :t:c Deput y (:arnmmsstoner when the order is passed by lIme Smmb-dmvtslonal

Magm.s I ate.

0 Assessment of compensation under Article 17.- (1) The authorit y for assessment of

cornperr'-lmtmomr under Article 17 shall be tIme Deput y Commissioner or the Sub-divisIonal

Magistrate.

(2) Ili assessing comnpemisation under clause (1) of tire said Article for the period of

unoutlimmi i-,eml possession of any property or part thereof. the Deputy Conmmnissioner or the

Scmb-rhivmsicmnal Magistrate shall take into consideration -

(a) tIme profit hat, ill 	 eStimation. may arerue mm have accrued to the possessor

I mcumm 0ir ;ojs-m (y or front part t Iir m 'of.

h) Ilir' rent, if an y, of the property or part of the property for he period 01

u naut hrmri',r-d possession - and

(e) tIme loss or in convenience that. In his estimation. may he caused or have been

caused Icr ill?- Covemrnent. other than clanmage causerl to the properly Itself.

(3) Ili assessing compensation tinder clause (2) of the said Article -

(ii) br damage to the whole or a part of the properly. the Deputy Commissioner or the

Sib-divisional Magistrate shall take into consideration -

Ii) tile amount by which, in Ins estimation, the value of the property or part thereof

has Ix'crt decreased by such damage.

(ii) tIme cost or probable cost of repairing such damage, and

(iii) ito' specIal loss or inconvenIence that, in his estimation. may be caused or have

been ca'-eiI to lIme Goverrr:ieril iii the public dmmrimig the ilme required for repairing such

I a III- di-. osal of the wlmle or a part 01 the prow ny. tile Depots' Commissioner or

tIme Sub divisional Magistrate shall take Into consideration
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(I) the market value of the property or a part thereof, and

(11)-the consideration money received by the transferer for the disposal.

7.. Maintenance and audit of accounts under Article 18.- A separate account shall be
maintained in respect of each property according to the instructions that may be issued by
the Government from time to time. Such accounts shall be audited at least once a year
either by the Accountant General. Bangladesh. or by such other agency as the Government

may. by a special order. direct.

S. Control, management and disposal of the property.. (I) The Deputy Commissioner
or the Sub-divisional Magistrate shall manage the property taken possession under

Article 7

(2) '1111 the expiry of the time for filing the applications under article 15. and when
such application has been filed till the disposal of such application and when any appeal
has been filed under clause (I) of Article 16, till the disposal of such appeal, the lands and
buildings shall he managed by leasing them out on a temporary basis for a period not
exceeclirr g one year at -I 	 on such terms and conditions and In such manner as the
Government may from time to time direct. Thereafter. stir-li lands shall be managed in
accordance with the rules and orders applicable to Government klias lands and the
buildings. if they are not required for any public purpose or to pinhl nr interest, shall be
sold to the highest bidder iii open auction, the lands underneath being leased out oil
term basis according to rules applicable to Government kitas lands.

(3) A temporary leasec tinder sub- rule (2) of any abandoned land or building shall not
acquire any right of occupancy in such land or building and shalt riot he entitled to hold
over alter- the expiry of the period of the lease.

(4) ii a iv abandoned land or buildinghI rig taken posse% ,.-,inri of under art it-Ic 7 by tile Deputy
Coninnlssioner or the Sub-divisional Magistrate is subsequentl y released as a result of any
order passed under Article 15 or clause (I) of Article 16. the release shall he subject to
any lease granted under sub-rule (2).

(5) Airy other property shall. under intimation to the Ministry of Land Administration
and Land Reforms about the details of tire propert y , be kept to sale custod y by the Deputy
Coririnlssiorier or tire Sub -d visional Magistrate ant further in St ri ictionus be sought from
he said Ministry about their disposal or preservation, as the case may be

Provided that if an' such oilier property consists of pertshahtr' conirnodii ies. such
commodities shall be sold to the highest bidder in open auction,

(6) During the period of temporary management, all receipts from lands, buildings and
an y other property shall he credited to a personal ledger account to he opened in the
name of the Deputy Commissioner and all expenditure for the control. management and
disposal of smieti propert y shall he met from suchsuch account,
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No. AP/2R-1/72/1078.- 22nd May. 1972.- In exercise of the power conferred by

Article 25 of the Bangladesh Abandoned Properly (Control. Management and Disposal)
Order. 1972 11 1 .0 16 of 1072). the President Is pleased to make the following rules,
namely:-

THE BANGLADESH ABANDONED PROPERTY (BUILDINGS IN THE

URBAN AREAS) RULES, 1972.
1. Short title.- These rules may be eatied the Rangladesh Abandoned Property

lbilildirid iii the frbart Areas) Riilroi, 1972.

2. Oefini'ion.- in iiiese rides, unless there is anything repugnant in the subject or
'0111 Xi

fit) .'\rii' ic means an Arthie of the Ot'der:

t haa) crippled freeciorri figilIr irrearis a Iret'riccrrr fighter who has hi-conic crippled or

the kss of his hand, leg or eye or, who has Vven rendered incapabie or disable to pursiti
any	 rohcscon fur eticiting his iivrldicxwi doe in injury 	 '<cue ci during the period bunt tin:
251h Mci-h. 1971 to the	 Ciii D.-c'eraber. 1971. :1 the couuu'.c (If discharge of lii-. chuices as
it 	 highler:(

fbI i)epu:iv Coznrnutssioncr innhtides all 	 Deputy Commissioner or a Joint
Depi iv Commissioner:

(c) Order' inicans the Bangladesh Abandoned Property (Control. Management and
Disposail Order, 1972:

cii 'hitoid:ng' shall mean and incitide

(1) a dwciI:ag house witll the laud tinder it together with an y courtyard, tank, place of
il'orshiip Z111d private bLircal or crenication ground atnac'hcd or appc'rnainung to such dwchl:og
house acid inc hides an y ouulhntkling and such land within well defined limits whether
vacant ii iiot . as arc' Ireatici io be appr'artainii:ng thereto.

121 it bumbling or striuct ore of any kind and the land covered by it and necessary
adjuncts thereto but shall not include

(ii a building situated within ihe premises of an y commercial or industrial undertaking
or a building used exclusively as his office, and

Iii) a building used 'exclusivel y as a shop. gcxiowru or business. premises. 2

2 1h1t1i family of a Shaheed nit-arts it family any earning mnmemnber of which was
shut in ccci:

I. irl.. by NmrLifii'ciiircru No, S eO. 313 1./ 79/SX% 1 I I/ I M.-8/79 d;ntrd 10.1 1.1979.
2. tic	 <'c.c Us	 LOU .11 itt,.' cud ol p;r.r it r: p it liii it s<ii, riucuse 121, <<-as <'toutited and ihc'rc';ticrr thcsc

01W ifuitna's \'i'i	 lcccitc'ci b y Nriuic,',clicuir Nc, SIlO. 67 i/75/iAi'/2fi <i/7-i'artj d.tcd 5th it.ith'N.
1,urhlish<'d cc ih,. ht;tcitci,.,.} Guc',s':i'. Estr,c, di. 1)111 t'cb., 	 970 l'uui I p.clfr 023.
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(dd(l) 'Shaheed' means a person who was killed by the Pakistani occupation array or
their. agents In Bangladesh during the period from the 25th March. 1971. to the 16th
December. 1971:

((iddd) 'Shaheed Government servant' means a Government servant who was a
shaheed: and I

(e) urban areas' shall mean and include -

(I) any area failing within the territorial limits of a Paurashava or a Sahar Committee as
constituted by the Government from time to time.

(ii) any area notified as the master plan area under the Chittagong Development
Authoriiv. Dhaka Improvement Trust and Khulna Development Authority

(iii) any area in hwich a ilousing Estate Is situated, and
(iv) any other area notified by the Government as an urban area.

3. Determination of liabilities under Article 9.- (I) The Deputy Commissioner or the
Sub-divisional Magistrate shall be the authority for determining the liabilities in respect of
the building taken in possession under Article 7.

(2) In determining the liabilities the officer concerned may. afier giving the claimants
an opportunity of being heard, make such enquiries and examine such documents and
records as he may deem necessary. The officer holding the enquiry shall have the power
to summon and enforce the attendance of witnesses and compel the production of
documents by the same means and, so far as may be. in the same manner as is provided in
the case of a Civil Court under the Code of Civil Procedure, 1908.

(3) Iii determining the liabilities, the following shall be taken to be the direct charge
on (tie building, namely

(i) rent, rates and taxes levied on the building.
(ii) outstanding dues or loan with interest payable to the Government, statutory Bodies

or Corproations on account of the Building.

(ill) the funds required annually for the upkeep, maintenance and management of the
building

Provided that, the total amount of liabilities payable in respect of the building shall
not, in any case, exceed two thirds of ihe value of the building

Provided further that the liabilities will he discharged In accordance with the
Instructions issued by the Government.

4. Application wider Article 15.- (t) An application tinder clause (1) of Article 15 shall
be made to (hi- Deputy Commissioner or the Sub-divisional Magistrate.

(2) 'the authority holding the summary enquiry shall have the power to summon and
enforce the attendance of witnesses and compel the production of documents by the same
means, and so far as may be. in the same manner as is provided In the case of a Civil Cour(
under the Code of Civil Procedure, 1908-

5. AppeUatc authority under Article 16.- An appeal under clause (I) of Article 16 shall
he to the Divisional Commissioner when the order is passed by the Deputy Commissioner
or to the Deputy Commissioner when the .irder is passed b y the Sub-divisional Magistrate.
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6. Assessment of compensation bf unauthorised possession under Article 17.- (1) An

officer as may he designated by the Government by a general or special order shall carry

oCut tire assessment of compensation of building under unauthorised possession.

(2) In assessing compensation under claue (I) of the said Article, the officer

concerned shall take into corrslderatjon -

(a) tire profit that in his estimation, may accrue or have accrued to the possessor from

the possession of the building or part thereof.

(hI the rent of lIre building or part thereof for the period of rinauthorised possession,

and

(c) eNpc'cisC nrurred in evicting the person to unauthorised possession.

(3) In assessing compensation under clause (2) of the said Article the officer

concerned may take Into consideration -

(a) the amount by which, in his estimation, the value of the building or part thereof as

assessed rrnckr rule 8 has been decreased by such damage.

)b) I Ire cost or probable cost of repair of such damage.

(c) in lire case of dc'rposal of lire whole or part of the building b y the person Ili

unauihorlsed possession, the value of the building or part thereof as assessed cinder nile 8

or the ronsicierat Ion money received by the said person for such di'psal wirictrever is

greater. and

)d) the cost incidental to the carrying out of the assessment.

(4) lice amount assessed as compensation under these riles shall l,e recoverable as a

public dcniarrd under the provisions of tire putrhc Demands Recovery Act.

7. Maintenance and audit of accounts under Article 18.- An orncer authn:isecl in this

behalf in' the Cover rrinent shall Illaill%tirl a separate account In respect of cacti building. Ad

receipts and expenditures in respect of the building shall be entered therein. Such

accounts shall be rnudrtecl at least once a year by the Accountant General. Bangladesh.

8.8
 Assessment of valuation of the buildings.- (I) An officer designated by the

Government by it or special order as Valuation officer shall carry out the

assessment of valuation of tire building in the urban areas.

1o 2) tire assesscmrcni shall be nniade ccci lire basis of the crust of tire bniilding at the

prevailing tinaiket rate.

(3) The assessment made unrter sub rule (2) may he reviewed. front to trifle, by

the Valuation Officer who ma y. subject to a nraxrmnum of thirty three percent, of the

valuation, allow such depreciation as he thinks fit.)

9. Management Bourd.- Ill There shall be constituted a Management bard for each of

the following places. namely

Ci y of Dhaka and IS sri hr r rhs.

(h) Cit lagonig tccvir md its srrhutrhs. and

1. Sub-rules 2) acid (3) were subsU Lured for tIme orrgn cct uI, - ru Ic (2) of Rule H by Salt ilcurriorn No.

S.tt.O. 67 . L/75/(At'/2R-6/72 Port) dnied 5rt, Feb. 1075. published In ilic nccc,glembtm (in,r'!Ic, 5ilcc.
di. 6th Feb. 1975, PricE I, prc4e 523.
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(c) Khulna town and its suburbs.

(2) Subject to the provision of sub-rule (1). there shall be a District Management
Board and a Sub-divisional Management Hoard for each district and Sub-division.

(3) A management board shall consist of members as may be deer-mined by the
Government The scope and

. functions of the baord shall also be determined by the
Government.	 -

10. Management of the property.. (I) The management and disposal of the building
shall be done In the following manner -

(a) lease on monthly rental basis.

(b) disposal on hire purchase system and

(c) disposal by outright auction.

(2) Monthly rent will be fixed at 1/12 of 8 per cent, of the value of the building
including the cost of side as determined under rule 8 11:1

'[Provided that the rsontitly rent of a building allotted to. or under the occupation of. a

family of a shaheed 2[or a crippled freedom fighicrl shall be fixed at 1/12 of 4 percent of
the value of the building as dete rmined under rule 8, and, in a special case, the
Government. or the management board concerned with the approval of the Government.

may grant such further concession in the matter of assessment or the rent as it thinks fit

Provided further that in the case of a building allotted to, or under the occupation of,

the faintly of shaheed Government servant, the monthly rent shall be fixed at 7.50
percent. of the last pay drawn by the shaheeci Government servant.(

(3) 'the price of the building for disposal on hire-purchase system shall be the value of
the property including the cost of the site as assessed under rule 8 plus interest at 8 per

cent. that would accrue over a period or tO years on two thirds of the assessed value. At

least one third of the amount shalt be payale as the first instalment and the balance will be
paid in equal instalment over a period of 10 years.

141 Auction will he conducted by an officer not below the rank of a Class I Gazetted
officer. At least 15 da ys' notice shall be given for any auction and such n'otice shall be
publisht!(l in the Newspapers, in the Notice Boards of the Paurashava or Shahar Committee

or n any conspicuous place of the district and SuhdMsional Civil and Criminal Courts, The

value of the building as assessed under rule 8 shall be taken 'to be the minimum price for

disposal by auction. No building shall be sold in auction at a price lower than the minimum
price. Sale by auction shalt be in the name of the highest bidder.

(5) lJel'ore deriding for disposal of the building on hire purchase or by auction, a
certificate shall he obtained from the Deputy Commissioner or the Sub-divisional
Magistrate or the Director of Accommodation of the area to the effect that the building
will not be required for any public purpose.

(6) The disposal of the building shall be subject to the following principles namely

i. The colon was substituted for the full stop at the end of sub'rutc (2) of Rule 10 and thrcaftcr
these provi Sos were added by Notification No. S.R.O. 67'L/75/(AP/2R-6/72 part) dated 5th Feb. 175.
Part i, page 523.

2. tn. by Ntiflcation No, S-RO. 313-L/79/SXV11/iM.8/79, dated iO.i 1.1979.

71-
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(a) the requirement for Government or semi-Government Offices, Foreign Missions.

Public Institutions and for oilier public purposes shall have priority over others,

(b) the building in respect of which the liabilities exceed two thirds of the value of time

building shall preferably be sold In auction and

(c) pending final disposal of an application under Article 15 or an appeal under Article

17. the building shall be managed on monthl y rental basis.

(7) The following order or priority shall be followed in the mattec' of allotment of lease

of the property.
(a) a stisireed whose house or the hosue of whose family was destroyed during the

Period Iroma the 25th March. 1071 to the 16th December. 1071

(h) a shaheeci whose Iamriv ahs rio house In an y urban area,

(c) a lire him fighter whose house or the house of whose family was destroyed dur tog

the per iii Irorn the 25th March. 1971 to the 16th December, 1911,

(ci) a ireedarn lighter who has no house in his name or iii the name ot any nremnbcr of

his famil y in any urban area.

(c) a person ivito otherwise paritripaled In the liberation struggle or movement to the

satisirici on of the Government or the rnanaeiiicnt baird arid lost iris ho so during the

aforesaid period or who has no hous. In any urban 'rca,

Ci) any other person considered eligible by the Government or the umanagenicnt board

on any special ground

l'ru\'iciCcl that. in the case of categories (a( and (h) above, allotment or lease shall be

tirade in the name of any of the surviving ruenibers of the fatally which includes husband

or wife, father, mother, dependent chrldm en. brother and sister

Provided briber that, where a co-sharer of the building is ill possession of his share

and the runianlilug share cannot be a ' parated or independently leased out or disposed of.

ire ahnii-:iiirie'd share shall be allotted to the co-sharer, If he Is found eligible under any at

ire above- ralegorres.
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No. 17 . 180/72/526.- 12th July. 1972- In exercise of the powers conferred by Article
25 of the Bangladesh Abandoned Property (Control, Management and Disposal) Order,
1972 (P.O. 16 OF 1972). the Government is pleased to make the following rules, namely :-

THE BANGLADESH ABANDONED PROPERTY (COMMERCIAL
CONCERN) RUELS, 1972.

1. Short title and commencement.- (1) These rules may be called the Bangladesh
Abandoneci Property (Commercial Conce;n) Rules. d972.

(2) These rules shall come into force at once.
2. Definitions, In these rules, unless there is anything repugnant In the subject or

context. •
(a) 'Arl.lcle means an Article of the Order

(b) authorised officer' means an officer authorised by the Government:

(c) 'commercial concern includes any abandoned property falling within category 3.5
and 7 specified in sub-rule (1) of rule 6 of the Bangladesh Abandoned Property (Taking
over Possession) Rules, 1972:

(d) 'Deputy Commissioner includes an Additional Deputy Commissioner or a Joint
Deputy Commissioner:

(e) 'Management Board' means a Management Board constituted under rule 8, and
(1) 'Order' means the Bangladesh Abandoned Property (Control, Management and

Disposal) Order. 1972.'
3. Acquisition of commercial concern under Article. 8.- (1) Whenever the Government

feels, on grounds of better administration and management. the necessity of acquiring all
or a portion of the remaining shares of a commercial concern under sub-clause (b) of
Clause (I) an authorised officer shall intimate such shareholders in writing the intention of
such acquisition.

(2) 1-he shareholders may. within seven days of receipt of intimation under sub-rule
(t) file an application to the authorised officer stating the reasons against the said
acquisition.

(3) If the reasons stated under sub-rule 12). are not satisfactory, the aulhorlsed officer
shall reject the application and order the acquisition of (he aforesaid shares after due
compensation, which shall be determined in accordance with the market value prevailing
on the date the Intimation under sub'nile (I) was given.

4. Determination or liabilities under Article 9.- (1) The Management Board shall, in
respect of a commercial concern taken in possession under Article7. be  the authority for
determining the liabilities.

(2) In determining the liabilities, the Management Board concerned may. after giving
the claimants an opportunity of being heard. make uch enquiries and examine s.ch
documents and records as it may deem necessary

Provided that, no liability which does not directly relate to the interest of the
commercial concern situated within Bangladesh shall be deemed to be a liability in
respect thereof.

5. Application under Article 15.. (1) An application under clause (I) shall be made to
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the Deputy Commissioner or the Sub-divisional Magistrate. The authority holding the
summary enquiry shall have the power to summon aInd enforce the attendance of
witnesses and compel the production of documents by the same means, and so far as may
be, In the same manher as Is sprovided In the case of a CivIl Court under the Code of Civil
I'roçcdtire, 1908.

6. Appellate authority under Article 16.- An appeal under clause (1) shall lie'to The
Divisional Commissioner concerned.

7. Assessment of compensation of unauthorized possession under Article 17.- (1) The
authorit y for as

sessment of compensation tinder the Article shall he the Management
Board concerned.

2) in assessing compensation tinder clause (1). the Management 1:toard shall take into
consideration

(a) the profit thai in its estimation may accrue or have accrued to the possesor from
the p --sian of the c-ojuiiitrclaj concern.

(h) the rent of tile (-ant mere to I concern or a part thereof, and

(c) expenses incurred in'evicting the person in unauthorised possession.

(3) In assessing compensation under clause (2). the Management Board concerned
may take into consideration -

(a) the anioiirlt b y which, in its estimation, the value of the commercial concern or a
pait thereof has been decreased by such damage.

(b) the cost or probable cost of repair of such damage.

(c) in the case of disposal of the whole or part of the commercial concern by the

arson in unauthorised possession, the value of the commercial concern or part thereof as
assessed by the Manageirierit Board or the consideration mone y rcceived by the said
Person for such disposal whichever Is greater, and

)d) the cost incidental to the carrying out of the assessment.

(4) The arnoorit assessed as compensation under these roles shall he recoverable as a
public deinamul under the provisions of the Public Demand Recovety Act. 1913.

S. Management Board.- (1) There shall be constituted a Management Board for each of
the foJicoviog places, namely

(a) City of Dhaka,

(b) Chittagong Town.

(c( Khiiilrta town, and

(d) Naravanganj loan.

(2) Subject to the provisions of sub-rule (1) there shall be constituted a District

Management Board and a Sub-divisional Management Board for each District and
strbeIiej ion.

(3) A Managermierit Board shall consist of a Chairman and such number of members as
ma y be determined by the Government. The functions shall be specified by the
Government.

0. Maintenance and audit of accounts under Article 18.- The authorised omcer shall
maintain a separate account in respect of each commercial concern. All receipts and
expenditure in respect of commercial concern shall be entered therein. Such accounts
shall be audited 1w ii Chartered Accountant to be appointed by the Government from time
to time.
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No, lNt)1XV12M11/72/211 . 4th August. 1972 - In exercise of the power conferred by
rticle 25 of the Bangladesh Abandoned Property (Control. Management and Disposal)
,rder. 1972 (P.O. No. 16 of 1972). the Government is pleased to make the following
u s. namely :-

THE BANGLADESH ABANDONED PROPERTY (INDUSTRIES)
RULES. 1972

1. Short title and commencement.- (1)' These rules ma be called the Bangladesh
Abandoned Property (Industries) Rules. 1972.

(2) These ruiçs shall come into force at once.
2. Definitlona.- In these rules, unless there Is anything repugnant in the subject or

context.-
(a) 'Article' means an Article of the Order:
(b) 'Auihortsed officer' means an officer authorised by the Government:
(c) Industry' means any abandoned industry within the meaning of the Bangladesh

Abandoned Property (Control. Management and Disposal) Order. 1972.
(d) 'Deputy Commissioner' includes an Additional Deputy Commissioner or a Joint

Deputy Commissioenr:
(c) Management Board means a management board consituted under rule 8: and
(0 'Order' means the Bangladesh Abandoned Property (Control. Management and

Disposal) Order, 1972.
113, Manner of taking possession of abandoned industry under Article 7.- (1) Where any

abandoned industry is not in possession of any person or where a person surrenders any
abandoned industry under clause (2) of Article 7 or In pursuance of a notice under clause
(3) or of an order under clause (4) of the said Article the Deputy Commissioner or the
Sub-divisional Magistrate shall pass an order in Form I and depute an officer for taking
possession of such Industry,

(2) The officer so deputed shall affix an authentic copy of such order on the notice
board of the office of the local tJrrlon Panchayct/Sahar Committee Paurshava and another
copy to some conspicuous part of such industry.

(4) The officer deputed to take possession shall take such steps as he may corsider
necessary for securing possession of the industry including breaking open any lock or
door, if necessary. and make an inventory in duplicate, containing the full particulars of
the industry. including machineries, installations. fixtures, fittings. stock-in-trade.
furniture. equipnient, cash, bullion, ornaments, books, documents, papers, house hold
effects, standing crops, trees and all other things found therein.

t. Rules 3 has been re-numbered as rule 3A and new rule 3 ins, by Notification No. IND. XVI-2M.
1/72/221 datcd 20th Sept. 1972 pub. In the B.C. Extra.. dt. 23.9. 1972. pt. I, p. 2269.
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(5) The inventory so made shall be signed by the officer himself and by two wilnesses.

(6) oil 	 completion of these formalities, the possession of the industry shall be

decemed to have been taken by the Deputy Commissioner or the Sub-divisional Magistrate.

(7) The officer shall submit a report to the Deputy Commissioner or the Sub-divisional

Magistrate about taking possession of the Industry in the aforesaid manner, along with

both copies of the inventory prepared by him.

(5) The notice referred to in cluase (3) of Article 7 shall he in Form No. II and shall be
served oil person in possession or on any adult male member of his family or. where

none of them is available or they refuse in receive the notice by affixing a copy of the

notice to a consiclmous part of the residence of such person and also. on a conspicuous part

Of SULh ndtistry in the presence of tao witnesses.

(9) \Vii:rc the person in possession fails to surrender the abandoned industry or to

show cause in pursuance of tile	 ue notice under clause (t) of Artick 7 or where he shows

,wise. html fails to surrender the industry in accordance with art passed under clause
(-1) of that Article the Deputy Commissioner or the Sub-divisional Magistrate shall pass an

order in Form No. Ill and depute an officer in take possession of tile industry, by taking all

steps necessary Iii that behalf. including evccting sum-tm person and for such esiction, such

force nmav be used as may be necessary.

(10) The officer, so deputed shall also publish the order enter upon the industry and

prepare an inventory Ill 	 same manner as prescribed in sub-rules (2). (3) and (4).

(1 1) After eviction and on completion of these formalities the possession of the

industry shall he deemed to have been taken by the Deputy Commissioner or the

Subdivisinnal Magistrate.

(12) the of firer shall submit a report to the Deput y Commissioner or the SubdIvisions)

Magistrate abut tithing possession of the indtmstrv in the aforesaid manner, along with

both copies of the inseuiorv prrpared by him.]

)}A( Acquisition ofindustry or industries under Article 8.- (1) Whenever the

Government feels. on grounds of better administration and management, the necessity of

acquiring all or a portion of the remaining shares of an industry under sub-clause (b) of

clause lii an authorised officer shall intimate such shareholders In writing the intention of

such acquisition.

(2) hue shareholders may. within seven doss of receipt of lnimatiOn under sub-rule

(I) file an application to the authorised officer staling the reasons against the said

acquisition.

(3) If the reasons stated under sub-rule (2), are not satisfactory, the authorised officer
rder the acquisition of the aforesaid shares after dueshall reject the application and o 

compensation. which shall be determined In accordance "-fill 	 market value prevailing

on the ciate the intimation under sub-rule (1) was given.

4. Determination of liabilities under Article 9.- (I) The Management Board shah. i:i

resp e ct it a commercial concern taken iii possession under Article7 and in m cspcd I

I. itoh, 3 has been re-numbered as rule 3A and new rule 3 ins. by Notification No. iND/Xs -2"
ted 23.9.1972.1b. I, p. 2269.1/72/221 dcmicd 20th Sept. 1972, pub. in the B.C. Extra. da 



LAW OF ABANDONED PROPERTY 	 567

shares of industry vested In Government under clause (I) of Article 8, be the authority ft

determining the liabilities.
(2) in determining the liabilities, the Management Board concerned may. after giving

the claimants an opportunity of being heard, make uch enquiries and examine such

documents and records as it may deem necessary
Provided that, no liability which does not directly relate to the Interest of the

commercial concern situated within Bangladesh shall be deemed to be a liability in

respect thereof.
S. Application under Article 15.- (1) An application under clause (flshall be made to

the Deputy Commissioner or the Sub-divisional Magistrate. The authority holding the
summary enquiry shall have the power to summon and enforce the attendance of
witnesses and compel the production of documents by the same means, and so far as may
be. in the same manner as Is provided In the case of a Civil Court under the Code of Civil

Procedure. 1906.
216. Manner of taking possession of abandoned industry under clause (3) of article 10.-

(I) For taking possession of any abandoned industry under clause (3) of Article 10. the
Deputy Commissioner or the Sub-divisional Magistrate, to whom the power of Government
has been delegated under article 22. shall pass an order in Form No. IV and depute an
officer to take possession of the industry who shall take all necessary steps in that behalf,
Including eviction of the person in possession and for such eviction, such force may be

used as may be necessary.

(2) The officer so deputed shall publish the order, enter upon the industry and
prepare an Inventory in the same manner as prescribed in sub-rules (2), (3) and (4) of

rule 3.

(3) After eviction and on completion of those formalties the possession of the industry
shall be demed to have taken by the Deputy Commissioner OE the Sub-divisional

Magistrate.

(4) The officer shall submit a report to the Deputy Commissioner or the Sub-divisional
Magistrate about taking possession of the industry In the aforesaid manner, along with

both copies of the inventory prepared by him.)

2 16A . 1 Appellate authority under article lb.- An appeal under clause (1) of Article 16
shall lie to the Divisional Commissioner when the order is passed by the Deputy
Commissioner or to the Deputy Commissioner when the order is passed by the Sub-

divisional Magistrate.
7. Assessment of compcnsion of unauthorised possession under Article 17, (1) The

aulhotRv ro assessment of compensation tinder the Article shall be the Management

Board concerned.
(2) Iii assessing compensation tinder clause 11), the Management Board shall take int9

consideration -

(a) the profit that in its estimation may accrue or have sec-rued to the possessor from

the possession of the industry:

(b) the rent of the commercial concern or a part thereof, and
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(c) expenses incurred in evicting the person in unauthorised possession.

(3) In assessing compensation under clause (2). the Management Board concerned
may take into consideration

(a) the amount by which in its estimation, the value of the commercial concern or a
Part thereof has been decreased by such damage,

(b( the cot or probable cost of repair of such damage.

(c( in the case of disposal of the whole or part of the commercial concern by the
person ri unauthorised possession. the value of the corrunerctai concern or part thereof as

assessed by the Management Board or the consideration money received by the said
person for such disposal whichever is greater, and

(d) the cost incidental to the carr ying out of the assessment.

(4) The .iuioujit assessed its compensation tinder itt-sc- rules aba)) be recorerab(c as a
public demand i:iider the provisions of the Ptihtie Demand Rerovcr- Act, 1913.

S. Management Board, (I) there shall be ronstitciteci a Management Boat([ for each of
the following places, namely

(a) Cliv of Dhaka.

(h) Chittagong  'I'osvn . a rid

(c) Khtihia town.

1 1N' 6 1- (1) City of Dhaka includes Dhaka Sadism- North arid South Subdivisions arid
Nat-ayruiganj Suh-ciis'islon of Dhaka District.

(2) c:hittagorg Town includes Chittagong Sadar North and South Suhidivisions of
Chittagong District.

(3) Khiilna Town includes tthtilmia Sailor Smchdivjioni)

(2) Subject to the provisions of sub rule (I) there shall he constituted a District
M,inuagetmic nit Hoard and a Sub divisional Managemen t hoard for each District and
Sit Xi 'OSlO n -

(3) A Management itoarci shall consist of a Chairman and such number of members as
may he determined b y t he Government. The functions shalt he specified by the
dtovcrrtrtuc'nu t.

9. Maintenance and audit of accounts under Article 18.- The auihorised officer shall

maintain a separate account In respect of each cnmmnnercial concern. Al) receipts and
expenditure In respect of commercial concern shall he entered therein. Such accounts
shall be auc(itcci by a Chartered Accountant to he appointed b y the Government froin time
to time.

by Nctfu	 co i iid2,c'2t,1 1/72/221 d.ic-i th 20:h Sept. 1 072 poti ml th ti. c F:xtr-.u. cii22-0-972.	 I p 127
2. Si.. il,id for ihc ii Ut ban '.ed f[cc:
3. Subs. for Govcmrnicnt,	 -
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No. 899-Pub.- The following Ordinance made by the President of the People. Republic

of Bangladesh. on the 26th November, 1985. I. hereby published for general information

THE ABANDONED BUILDINGS (SUPPLEMENTARY PROVISIONS)
ORDINANCE, 1985

AN
ORDINANCE

to make certain supplementary provisions relating to abandoned buildings.

Whereas It is expedient -to make certain supplementary provisions relating to

abandoned buildings:
Now, therefore, in pursuance of the Proclamation of the 24th March. 1982. and In

exercise of all powers enabling him In that behalf, the President is pleased to make and

promulgate the following Ordinance

1. Short title.- This Ordinance maybe called the Abandoned Buildings (Supplementary

Provisions) Ordinance, 1985.

2. Definitions.- In this Ordinance, unless there is anything repugnant in the subject or

context.

(a) building means any residential or other building or structure of any kind in an
urban area and includes the land adjunct thereto, and the court-yard. tank, place of

worship ,inct private burial or cremation ground appertaining to such building:

(b) 'Court of Settlement' means a Court of Settlement constituted under this

Ordinance:

(c) President's Order' mezns the Bangladesh Abandoned Property (Control.

Management and Disposal) Order. 1972 (P.O. No. 16 of 1972):

3. Ordinance to override other laws,- The provisions of this Ordinance shall have effect

notwithstanding any thing inconsistent therewith contatend in any other law for the time

being in force.
4. Possession of building by notice after certain date prohibited.- Notwithstanding

anyihint contaiend in the President's Order.-

(a) no notice for surrendering or taking possession of any building as abandoned
property shall be issued under the said order after the' 31st day of October, 1988:

(h) no building shall be taken possession of as abandoned property under the said

order e uIC t)t -
hI in puirsunace of a notice in any form Issued thereunder at any time before the 31st

(lay of' October. 1088: or
(to) here no such notice Is issued in respect of a building in exectiton of a decree or

order pnssd by a i'otirl in a sot filed by the Government after the aforesaid date,

5. Publication of lists of building..' (I) The Government shall, after the

commencement of this Ordinance and before the 1 30 day of December. 1088, publish,

from time in lime. In the official Gazette,-

I. Aitiended by Ordinance 29 of 19ttH.

72-
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(a) lists of buildings the possession of which have been taken as abandoned property

under the Presidents artier:

(b) lists of buildings in respect of which notices for surrender or taking possession as

abandoned property tinder the said Order have been issued

I'rovioed that no such list shall include an y building in respect of which -

(a) any decree or order has been passed, at any time before the publication of the list

Ill the official Gazette, by any Court declaring the building not to he art properly

or, not to have vested In the Government tinder the President's Order or declaring the

possession by ti l e Govern rent to fi l e building as an abandoned property Linder  II il order

iii be i)h'tal or invalid or directing the Government or an y oiT'icer or authority subordinate

to it to ri-torn. nesloic or transfer die building to any p'rsons. 
or-

(b) a sint • aj:pcal. appliratiro or other legal proceeding is pendoig before an y but

immediately before the date of t,!im-almon of lust in the official Gazette. it) which the

tint I op in, or possession of. the Government of the building as abandoned pi pen lv u itcicr

the Presidents Order has been called in question in any nusinner whttilsoever or any prayer

ha, hen'uu made for rcloi ii. restoration or transfer of the building by he Govem ntnm'ol or by

m y ollircr or authority smmborduiatm' to it to an y person.

(2) The lists puihilsiteci tinder sub-section (1) shall be concloslv' evidenre of the fact

that the buildings included therein are abandoned properly and have vested in the

Governmentrut as such.cli.

6. No suit to lie in respect of certain buildings. - Save its otherwise provided in this

ordiianrc. no stilt or other legal proceedings shall lie before any Court for

t haI Specific Performance of Contract In respect of any building the possession ef

which has le-en taken by the Government as abandoned property itnder the Presidents

Order or ill of uvhicli notice for taking possession by the Government as

abandond property under that order has been issued. or

IhI a declaration that -I is riot an abanloneci property and has not vested in

the Governunneni tinder the Presidents Order of the right or interest of any person !it any

budding Isis 1101 been affected b y the provisions of that Order, or

(c) a direction to (lie Government or to any officer or aol horuy Subordinate in It to

reslone, meuuurti or lratislt'r tin y iituuldtug the possession of which has been taken by thin'

Government it ,, tib,uudoocd property otuier that order 10 an y persoti.

7. Persons claiming interest in certain buildings to apply to the Court of Settlement,-

ill Any person claiming any right or Interest In any building wliuuli is included In an y list

ptublls)un'mi tinder section 5 nay, within it period of one hundred and eight days from the

(late of ptibliralion of life list Ill official Gazette make an application to the Court of

Seillu'ninnil for cxrliison of the i,oulilitig to hirn or for an y other relief on the groonicl that

[lie bniblirtg is not art 	 propert y and has not been vested in the Covemnnin'aI

noider the 'resident's Order or that it', riiht or interest on Ille tooldoig tons tot b-ni.

iii it'd IV dii' plovll°lls of thin t)mcli'r.

1. R, minced by Ai'l 12 of I Ot'tl't
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(2) The applicaton under sub-section (I) shall be delivered to such officer or authority

as the Government may, from time to time, direct.

8. Contents of application.- (1) An application under section 7 shall contain the

following particulars. namely :-

(a) name. description. citizenship and place of residence of the applicants;

(b) date and place of birth of the applicant;

(c) full particulars of the building In respect of which any right or interest is claimed

by the applicant:

(d) (late, If known, on which the possession of the building was first taken by the

Government:

(c) period for which the applicant Is not in possession of the buildings:

(I) occupation and residence of the applicant immediately before the commencement

of the I'iesiclen's Order and during the period from such commencement till the making

- of the application:

(g) name and descripton of the person in possession of the building immediately

before the commencement of the President's Order:

(h) name anti description of the person in. possession of the building immediately

before the possession is taken by the Government under the ['residents Order:

(i) action taken by the applicant for protecting his right or interest or getting back the

possession of the building:

) brief statement in support of the claim of the applicant:

(k) relief claimed by the applicant: and

(I) auiv other matter relevant to the relief claimed.

(2) 'the application shall he accompanied by all the documents or the photostat or

true copies thereof. on which the applicant relies as evidence in support of his claim,

9. Court of Settlement.- (1) The Government shall, by notillatlon in the official Gazette,

establish on or niroe Courts of Settlement for such area or areas as may be specified

therein for the purposes of this Ordinance.

(2) 'the Court of Settlement shall consist of a Chairman and two other member who

shall be appointed by the Government.

(3) The Chairman shall he a person who is, or has been, or is qualified to be. a Judge

or additional Juucle of the Supreme Court and of the two other members, one shall be a

person who is or has been a judicial officer nto below the rank of Additional District Judge

and the other a person who is or has been an officer in the service of the Republic not

below the rank of Deputy Secretary to the Government.

10. Power and procedure of court of Settlement.- (I) Except as otherwise provided in

tills Ordinance, the provisions of the Civil Court, while trying a suit under the code of Civil

t'roceciure. 1908 (Act V of 1908), shall not apply to a court of Settlement.

(2) For the purpose of hearing an application, a Court of settlement shall have all the

powers of a Civil Court while hying a suit tinder the Code of Civil Proceçiure. 1908, in

respect of the following matters, namely :-
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Icr) Mlmrnonirrg and err lorcing the attendance of any pernrn and exarrrlrilrig hot

(I(i1

(b) mqwwg the discovery aini Production of an y drrcrirneiil:

(c) req inn g evlrlcn cc on alfldavi I:

(d) r&quistl tOiliflt any pubhc record or copy thereof from any office; and

(cJ issuIng cornrrlissioris for (tie exaniinatiofl of WitilC.rs Or clorurnerrt.

(d) Any pror:e lirti hcfore a Court of Settlemeni shall he deemed Iii be ii judicial

ir-orecdiiug NVitillri tin loaning 01 section 1113 at (he l'irr,t Cork

(t) A ['0(111 01 SrtlIr-r:reril shall hold Its silitrii5, ii such pbu( e or places IS the

Cov.rriiri'ri1 may lix,

A Corij-i of Srcttier:ierul shii, alter such eT1urtlV as It utILe deem ricI'c.'-iir' and alter

;IViIig IL'Il)Il.(I)l (' r itIt'rLrtILiiitY ill tin 	 niiriIcs cc:i:'rnicrl rI b! . 171g Ircard and also addrrr'irlg

'sirlr'rur r. tutu	 nil nil:: cleii!11(IOiIfl'. i	 IriS'. 11lIIkt' s:u'lr drcioon on the prover or ml (lit

I 1 I1 I ( ' a I I il.5 it t ier nc	 11 1.

I';) 'the decision of tInt' Court of setttmcrrie;it sli;itl he fiLIal and shall be btodirr 	 Oil all

.11 tIm''. l'.rli(-m'IIlcd •ii:rI shut 	 lIrt tim' i'altccl iii rttic .t i o l[ in any oilier i-nun.

7') No .0 lpC II 1,11.011 lie Ii 11111	 lilY order	 ii :1 miir,i ,.,i1	 it him' <.1:1:11 of 1.i- ii lerii"nt mi	 lIlt'

oilier Cii ri or out lroi iv.

I. t-:xtensroru of period of limitation in cCrtruir, cases.- Are "rwn i I giir\'r1.l by iiii

order ire der-irt passed ex-ponie nigailist him b y nun' brunt	 it an y (hOe hiclort' the

crrr:irrierii-u'r:irnt of Hlis Oldinallic. 111a'. ilnitOill irlIhlIi lie expiration of the period of

limitation presm'n 1)1(1 ilicreol by or urrrler nov laru', apply. iu-itliiii ninirily does hour such

coiiiiiit'iiieiiieiih to the Court be u m.'}urclt tl:e oirlm' or ilerrce teas pas'w'rl for an order ill it

',r't It nms:ile arid the 1irov:sioo.sof roles 13. 11 and 15 ol OoCr IX 01 tIne Code of Curl

Procc'clr:i'c, 1tuI3,S)i.sll nipple to 	 rc)t opp]n'oirorl

Proi's'Ir-d t hat rnrri)iiniii it) this 1,01(1cm	 shall appl y where

Ii) lii' ru:.:lcr or' cicn'rec of the Court has been dul y cxecirird: or

(iii on appeal or oilier Irgal pioi-eecii rig was preferred or storied for setting aside the

rider or der-me ln rn-fore the I om iii circe i ruen I of this Ordinance.

12. Ordinance not to affect certain righto No of the Government.- The provision of

lie (ird:rrzuiec .linill on l::iiiI, restnicl or iutlim.'rseise ,i)ll 'ect right, 1iower or inithoritt' of the

Crrs'errirnin'r:t to rouster or in an y rrrziiirinr rhipcme of huirhcl:ng Irlurdcrl iii arly list pinbiushied

under  srr'i ion 5.

Comments
11 has (lilt heen denied that tire rmcsprriclerit rio. 3 anus In ttanrgladeslu cliii tog the

lil,erulrori -,var lit 11171 and trrrilirorrdl to he in the country nih-i liberation lull dale. In such

I rretirnst.rinces can it him' said that the su'hicrecubnnits of tIre respondent rici, 3 were not

lcrirmwnr ;unrrl (burr -lore his 1lrurpr'i ly was abandoned within the meaning of President's Order

Na 117 ol 1572. \trrrrr;mir:muuts of mhie owner flIrt knouu'ri would. In our opinion. Mean 1

u hmm'c nro 1 rer;v C. liol In' his possession for his eunr5ol ni:i.l rrrnn:iogm'nre!rt and he

incry he hrlclt rig in the c'ourilt'u or has left Bangladesh or who aninot he traced. In
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government of Itarigladesh vs. MS. Isphant as reported In 40 DIR (AD) 116 the Appellate
Division of the Supreme Court ci tangladesh observed I'.O. No. 16 was promulgated on

28.2,72 Immediately oiler emerge", c of ltangladesh as an independent nation. Iltindiccls

of West Pakistani indiistrial/bu.sinss entrepreneurs had left the country. Mills. factories,

establishments. etc. had beci? abinloned for which specific law was promulgated. Such

absentee owners had left Ihcr assets, properties, e.g. house buildings. etc. Such properly

was the subject matter of P.O. 16 and the definition has been given in the P.O. itself.......

This observation by the Appellate Division clearly and correctly Indicates the intention of
the lcgi'.l.itors was not to Include properties of persons who were In Bangladesh and who

may have cit their property out of fear to stay fit other place in Bangladesh for

shelter. Such lcnipoi aIX absence front I heir property cannot mean that their whereabouts
Were 1101 known. We are, lhcrefc,i e. of the opinion that the absence of Respondent No. 3
horn his house did not aurourit to his whereabouts being unknown to the government so as
to make his house an abandoned property under P.O. No. 16 of 1972 (Abdul guddus vs.
t3uitdadsli 44 DIR 454 (188)

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1985) section
5(2)

Requurinents Of section 5 of lie Ordinance if tulllIk'cl qualify the properties to be

entered in the list 01 abandoned properties to be published in the Gazette notification. If

tie ciriterla as set forth in section 5 arc riot iulfillccl in regard to any property, fit
case, that propert y cannot he enlisted fit 	 list to be Gazette notified. Even if any
propert which is not qccatilled to be enlisted but In fact Is listed wrongly, such proprty is

liable to be excluded from the list. The provIsion of section 5 will also act as a bar to
en Ii St ilcent of propel irs Iii relation to W hich any decree from a competent Court Is passed
d ala rio the propel ly not aba iidoi rd property or not to have vested In (lie Government

or cte'cl;u-tng the governincici s possession illegal or ctircc(lrcg tire Government or any
oflIcvr to restore the poss e st; iorl to the owner before the publication of the property in the
list of ahoodc,iccl property in the Gazette. 'the nnrornent it Is found that tire property in
ntilesttoni is not qtcalilIecl to be enlisted lit tie lisi of abandoned properties, the Jurisdiction
of the ( mirt of Settlement ceases to operai and the said Court will art without

turlsdictnni ill lays Its baud nit such matter. (Abdul Kltaleqne Vs. The Court of Settlement
11 D1.R 273. PP 279).

President's Order No. 149 of 1972 Article 2 (ii)

Right of citizenship . Domicile certificate issued by the then Government of East
Pakistan ill favour of tile petitioner would go to show that tie was recognised as a national
of Bangladesh and was perric 11(1(1 to live fit permanently. The petitioners

living in ttangladcslr clearly responds to lie requirement of article 20) and lie is deemed

to he a citizen of l.tangladcstc. Meic filing of an application by him for repatriation cannot
iaki. ana\' this right of citizenship 13 . 1 1)1.R 29.

Constitution of Bangladesh, 1972 Article 42

1,1,1111 to pi o n y Opliiinr for migration to Pakistan cannot take away ones right 01

itizerislrip as well as right in p(Operty guaiaritcecl tinder this provision of the ennstiutlon.

iii this view 01 the matter enlishnterit of the petitioners house as an abandoned properly
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and the ckcislori of tic Court of Settlement treating (he property as such were declared

unlawful ( . 14 DLR 2711.

Abandoned flatl11r5 (SupplernfltrY provisions) Ordinance (LIV of 1985) Section

5(2)
Property listed as i t. indoned pre1wrtv - The burden is on the claimant to prove that It

is not an abandoned property. pre, uoptiofl of correctness of the entries In the Gazette

notiftc'caltofl does 
not absolve the Government of disclosing the basis for treating the

property as abandoned property when it is disputed (14 DLR 288).

P.O. 16 of 1972. Article 2
One living outside the country will not render his property abandoned unless there Is

opinion by the Government that his activity is prejudicial to the state (44 DLX 197).

P.O. 16 of 1972. Article 7:
A person in occupation of an abandoned property if souilit to be evicted Is entitled to

show cause notice (44 [)l.R 197)

Specific Relief Act (I of 1977) Section 42

Bangladesh Abandoned Property (Building in the Urban Area) Rules, 1972. Rule 10

Suit for delearailon siniplirlier - When the suit property 
Is
is declared by the Court

is In possession ol the

trtred IfCovernmeuil. no prayer for recovery of possession Is rec1 
that the property Is not an abandoned property, the Government will have no reason to

possess the same and will be under an obligation to 
restore possession to the plaintiff and

no prayer for recovery of possession as a consequential relief is necessar
y. The lessor

under tile Government has no Independent right and no prayer for her eviction is

tiecessar )43 91.0. tOOl.
Bangladesh Abandoned Property (Control. Management and Disposal) Order, 1972

(P.O. 16 OF 1972), Article 2
The plaintiff continued) to live in Dhaka and did not acquire cilienship of any other

country
. After the liberation he took shelter elsewhere at Dhaka but when he appeared

and claiittr'd his property his whereabouts Were very ttirirh known so there is no reason to

teat  ljls properly as abandoned property 14 3 DLX tOOl.

Bangladesh Abandoned Property (Control. Management and Disposal) Order. 1972

(P.O. 16 OF 1972. Article 15 and 16
In exercise of statutory power the prescribed atutlioriiY passed orders declaring the

disputed property as not being abandoned property and directing Its release in favour of

the petitioner. This order having riot been set aside or revised by any appellate or revising

authority. II is not now open to the Government or any of Its agencies to Ignore the

prescribed authoritys order 1 43 DLX 139).

Abandoned Buildings (supplementary Provisions) Ordinance. 1985 Section 7 and 9:

In eW of the provision for constitution of the court of Settlement order passed by the

court in tIre absence of one member is not lawlul. No provision has been made In the

ordinance that the order passed in the absence of one member shall not be invalid. It Is

clear that II was the intention of the legislature that the court 01 Settlement must be

constituted to hear nd dispose of matters with 3 members Including the Chairman
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Unless an order Is pasrd by a properly enrisliluied court ii has no effect and It Is no order

In the eve of aiw even if IL is otherwise proper (42 DLR 342).

Bangladesh Abandoned Property (Control. Management and Disposal) Order, 1972
(P.O. 16 OF 1972).

Section 2 (1) (II) (b)

The silt property having been requisitioned and taken possession of by (lie

Government on 16.2.72. before Presidents Order No. 16 of 1972 came into force. it

cannot be treated as abandoned property (42 DLR 430).

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1085). Section
5 and 6:

In I lie instant case (he suit building was requisitioned before 1 1 .0. 16 of 1972 carne
Into force on 0.3.72. This list of buildings for publicai ion in (lie official Gazelle refer to

building (lie possession of which has been taken over as abondonerl property or the

budding ill respect at which noire for surrendering or taking possession under l'.O. 16 of

1972 tins I)eeil iSSuIe(I. The requisition of the properly and complete possession thereof

having horn html on 16.2.72 and (lie sante having never been taken over as abandoned
propert y . sec(oimS 5 and 6 of the ordinance have no application with regard to the stilt
liiiikling ( .12 DLR 4301.

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1985), Section 5:

The stilt building was included in the list published In the official Gazette in

contravention of section 5(l )(a)(1)) of the ordinance and as such the Civil Court had

Jurisdiction to try (lie suit. The Court clearly fell into error fit holding that because of

Inclusion of the building in (he official Gazelle the suit was not maintainable (42 DLR 130).

Specific Relief Act (1 of 1877)

section 42

East Bengal (Emergency) Requisition of Property Act (XIII of 1948)

Section 7

The plaintiff being entitled to a decree that the stilt properly is not art abandoned

property and the Government having disclaimed the sonic as requisitioned property, the

Inner is liable to restore its possession to the plaintiff and also to pay rent/compensation
tinder the Requisition of Piopery Act for its use and occupation from 1 .1.2.72 till (lie
possession of the property is restored to the plaint if (42 DI.R 430).

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1985)

The Court of Settlement has been given the specific power to exiluide the disputed
property from (lie list (a). The pelilloner has been given a specific right to argue before
(lie Cnui i of Se(tleniwtit Illat (lie building is not an abandoned property. that it was not
vested i t, the Goveruuiiunti or Ilint right or interest in the blilldiflo, 11,15 not been affected by
lie pruroorris of Pt) No 	 6 of 1072. \Vl:co (lii' stat ole has dcvl'ad an a!iemna0ve brunt
Pr lriri iooip&hie relief to the V'(itiofler. we fail to Soc how llie peiUiniirr can invoke
thins or('.. diiiuoo an tie lust s(aiZe without exhausting die remed y provided for in (he
Ordinance (41 D!.R 193=1989 DLI) 423).

The High Court Division while entertaining the rottietit ions of Ilte respective parties
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came in the conclusion that tic r'p.ncteflt is a British Bangladeshi citien. to my mind

this aspect of the race rails for no decision, inasmuch as, the moot question was whether

the hou.e In question was abandoned property. The learned Judges themselves have found

that a nonnational possessed property in this coun try and that has not been challenged by

[lie Coc'crnhileitt Hence the question was to the nature of tile property of the respondent.
namely, whether it was abandoned property or not. Since the entire gamut of P.O. 16 of
1972 harl been examined thoroughly and X Rayed by two authoritative decisions of this

Court the least that can be said is that P.O. 16 of 1972 is not attracted to the facts of this

ease. '[here  is no hesitaton In saying that the property cannot be termed as an abandoned

propert y lGovernment of Bangladesh Vs. Mira Shaheb Ispahant . 40 DLX (AD) 1161.

A.s we have seen that the respondent is the son of a person who retired as Judge of

the Dhaka High Court antI cited in 1982 and his mother stilt living and residing at Dhaka

and lie himself rented a flat apart front own house whir, is in dispute now. He is a

qualified Chartered Accountant eking out a living in U.K. antI it is by his own earning he

Obtained a plot from DIT ji
nd built his house and rented it to a Foreign Mission. He himself

visits Dh.mka occasionally which is his permanent residence. His ordinary residence or for
that molter his habitual residence as understood In Europe is in U.K. if ihis habitual

resiclerut' in C K then his permanent residence is bound to be Dhaka. Bangladesh. Again if
his orchimamy residence is taken as U.K. then again it is in Bangladesh which is to be taken
as pernianeni residence because he owns a house and rent a flat and his mother lives here

and his father is hurried here. It is nai by naked assertion bitt by deeds and acts that a

domicile is established libicii
The law of abandoned property is a stringent law no doubt, but as has been noticed in

28 DLR anti 30 Dt.R (AD) the definition contains the clause on excldiSion and tneiusion.

One ihin2 is VCiV well settle d that no person shall be deprived of his life and property

cm nless it comes Within the clear provision of law itself. He cannot be deprived of Ills

j roperty by fallaciou s
 appi oach nor by provisions of enactment which merely by sidewind

points a linger to such property. 'to he taken away of any property it must be shown that

his property has conic within the mischief of law clearly lihktl.

Interpretation of worts used ill statute-Court is not concerned with the presumed

intention of the legislature-Its task is to get at the intention as expressed In the Statute

For the tmmt'sc'mlt case Article 2111 is to be understood in time light of I (hi (a) (ihlcl).

I t tta' been noticed that nonritidcri can own property and that has not been disputm'd

The lint' of argument is illogical because the line of reasoning is somewhat like this : after

this, therefore because of this a fallacious reasoning known in Latin Post hoe. ergo
propicr tine. For example: A died alter his visit to Quetta. Therefore his visit to Quetta was

the rotc-c of his cleaih. 'Ibis is obviously fallacious. libidi.
Res1xmmtdenis property is not abandoned because he has neither acquired citlenshil) fo

l'akisan nor has ceased to inamlage his properties in Bangladesh (ibid).

'Ihe act of declaring the property as an abandoned property was manifestly without ,

jurisdiction .  . 
In time instant case It appears that the trial court clearly found that on papers

submitted before the Court the property is not an abandoned) property and thus need be
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released but because of the embargo the Court took its hand off and on appeal It was held

that the suit has abated.

This view. It appenis, has been taken by the Court below erroneously. by taking a

wrong view of the law because In the Instant case there are papers ,to show that prima
Jade the act of decitring the property as an abandoned property was manifestly without
jurisdiction as the property does not come within the mischief of abandoned property or

whose whereabouts are riot known Immediately after (lie liberation of Bangladesh, and If

the property would not come within the mischief of law it is not understood as to how the

order veSt tng lie properly as abandoned could be validly passed In due exercise of power

(Asgar Au & oLhers Vs. Additional Deputy Commissioner, and other - 40 UI-H 157).

Aiiv act if done wrongl y tit 	 exercise of jurisdiction will not save an order
passed underer the Validity clause of the Con slit ui ion.

Thurs. the law in this regard Is now very clear and It Is that If a person, vested with

jurisdiction to do certain act does that act wrongly or even erroneously it would yet be a

valid exercise of power within that power. But if It Is exercised without the subject matter

being -tit properly it would not he an order that can he said to have been passed

with jurisdiction and the use of the expression such as 'purported exercise of jurisdiction

will not save such an order even wider the validity clause the constitution and the

provision of the Material Law Regulation No. 7 of 1977 would be no bar in maintaining an

action challenging the legality of such an order of vesting before any Court including the
Supreme Court (il,id).

Eslatlishmeni of a Setilement Court also shows the legislative Intention to the died

that it Is no more Initnune form being challenged before a Court (Ibid).

Code of Civil Procedure (1.Tof 1908)

Section US

This court tit 	 of its revisional jurisdiction can cure it 	 of justice
occasioned by it wrong view of law taken by courts below.

That being so in the Instant case the Court of first instance would have exercised

jurisdiction to decide this itiat Icr oil as a pending proceeding pending before it

before itie establishment of the Settlement Court in a declaratory suit of this nature as to
the legalit y or Illegality of the same which the Courts below have failed to exercise by

taking a worng view of the law ocrassioning a failure of justice which need be cured in
exercise ol the power ti nder this court's Revisional jurisdiction.

In that view of the matter, the matter Is sent hack oil to the trial Court with

this observation as herein above, for trial and to dispose of the matter after hearing the
parties. within a month of the receipt of this order (ihid).

company Incorporated as a company and residing tit property owned by
such a company cannot he treated an abandoned prnpcm ty tinder P.O. '.'o. 16 ot 1972 M /s.
Cannvsons Ltd. Vs Sonjili flank 37 I )LR (AD) '12).

Contract br sale of the propert teas entered Into 1)110cc PG. 16 ol 1972 conic Into
cxtstcnce. The land though treated as abandoned property In view of the existence of
contract of sale, the Government should have cancelled the contract alter P.O. 16 of 1972

73-
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came into existence. Since that has not been done, the Government cannot resist the

plaintiff's suit for enforcement of specific performance of contract of sale (Asaduaman Vs.

Bangladesh 36 DLR (AD) 108).

Once a property vests in the Government under the provisions of 1 1 .016 of 1972 no

legal proceedings call 	 taken against such property (M/s . Gannysons Ltd. and others Vs.

Sonali Bank 36 DLR (AD) 141).
An agreement entered into before 25th March, 1972 in respect of an abandoned

property is binding upon Government who has taken possession of the property under the

provisions of the P.O. 16 of 1972. Any agreement taking palce after 25.3.71 is not binding

oil 	 Government (l.C.I. (1313) Ltd. Vs. M/s. G.E. Brothers. 36 DLR Ii 14=LICR (1984) 118).

Release of a property from the category of abandoned property cannot afTect the

tenancy right of an occupant of a tenancy created before the Presidents Order No. 16 of

1972 came into existence by an order of release which is an executive act. It is. therefore.

clear that the property may be an abandoned property. and the lease or tenant of such

property. if he does not conic within the mischief of the abandoned property law, does

not ipso facto become onauthorised occupant entitling ihe abandoned property to take

over possession by ejecting him. If he is in possession under a valid lessee or under a valid

tenancy reiatinship. that could he terminated either under Article 10)1) of the order, tilt

applies, or be due process of law and then possession may be taken by the law available for

the purpose. )Zahinil Htiq Vs. Ejamul Huq 34 DLR 25 . 1982 13CR 75).

A reference to section 10(1) of the Baangladesh Abandoned Property (Control.

Management and Disposal) Order 1972 reveals that the Government has power to cancel

any allotment or terminate any lease or amend the terms of any lease or agreement under

which any abandoned property is held, occupied or managed by a person. where such

allotment. lease or agreement has been granted or entered into alter the 25th day of

March. 1971. and on such termination or cancellation, the Government can demand

surrender of possession of property, and if the person failed to surrender possession the

Government can eject such person and take possession of such property In such manner

as may be prescribed. (ibid).
Forcible eviction of the possessors from the premises under P.O. 16 of 1972 illegal

when under a valid agreement with the owner the premises became the subject matter of

purchase. Eviction cannot he sustained in law (Govt of Bangladesh Vs. Md. Abdus Sirhhan

32 Dt.R AD) 255).
Abandoned property ' Unauthorised taking over-ruins a national Industry ' Reckless

official irresponsibility.

The proprty in question was taken over by the Government without any lawful

authority and as such the impugned notification relating to the petitioner firm can9ol be

sustained.
The petition and the affidavit read together reveal a very sad deplorable state of affairs.

A national industry has been kept sealed and locked since January, 1972 and in the

process it was completely ruined will benefit either to the shareholders or to the nalion.

It Is a ill case where we feel that the Government institute a high level enquiry as to how

such could he allowed to happen and take exemplary action against the delinquent officials
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found responsible for this unfortunate stale of affairs (Evershtrie Cable Industries Vs. Govt.

of Bangladesh 32 Dl.R 4).
President's Order No, 16 of 1972 was promulgated on 28th February. 1972. Article 2

(I) of the order defined Abandoned Property as any property taken over under the

Bangladesh (Taking over of Control and Management of Industrial and commercial

concerns) Order 1972 (Acting President's Order No. 1 of 1972). However, did not
anywhere indicate that the properties taken pursuant to the notification dated 31st
December. 1971 would also be deemed to be properties taken under the Acting

President 's Order No. 1 of 1972 and the notification only mentioned about the notification

dated 301h December. 1971. The earlier law on the subject of abandoned property Is the

Acting l'rcsidcnts Order No. IM-35/71-13 dated 26th December. 1971 which was
aritencted 1w he notification dated 31st December, 1971. Then came Acting Presidents
Order Na 1 of 1972 on 3rd ,January. 1972. Therefore., President's Order No. 16 of 1972

was prniniitgattd on 28111 February. 1972 whereby properties taken as abandoned

properl y under the Acting President's Order No. I of 1972 were decemeci to be

abandloltC'd properties tinder President's Order No, 16 of 1972 (ibid).

Ott the passing of I'.O. 16 of 1972 i.e. from 28.2.72 all abandoned properties shall vest

ii  the Covt'rnmelit dealt with tittdt'r P.O. 16 of 1972.

We are to refer to the Bangladesh Abandoned Property (Control. Management arid

Disposal) Order. 1972 (l'.Q. No. 16 of 1972) promulgated on 28th February. 1972. which

declared properties of certain categories of owners as abandoned property, and all these
abandoned properties coming within the scope of the order shall vest in the Government

oil the ( oitimenccnteni of the order i.e. 28.2.72 and shall he administered, controlled,

managed and disposed of. by transfer or otherwise, in accordance with the provisions of

the orcici (Naslruddiii Vs. Govenunent of Bangladesh . 32 DLR (Al)) 216).

\Vhcii an authority is vted u'ltl) a jurisdiction to do certain acts and in the exercise

of that jurisdiction he does it wrongly or irregular))' the action eon be said to he clone

within the putrpotteCl exercise of his jurisdiction. But art which is manifestly without

jurisdiction. such as the property which not being an abandoned property within the

tneantti g of President ial Order 16 of 1972 is declared to be so, or in ease of judicial or

quasi judicial act which is cOraot noujiidice the use of the expression purported exercise

in the v,ihiclating ciam.ies of fifth ainenditient of Constitution cannot give such act the

protect toil front challenge it being ultra tires.
It is trite mala fide act and is also no protected but then mala fide is to he pleaded

with particulars constituting such niala fide and established by cogent materials before the

court. (Ituil)
Martial Law Icgttlation VIII of 1977 cannot be pleaded as a bar when the taking over

or vestiti of to at))' property Is without jurisdiction or coram non jutdlce or mala fide.

ii tl,ilitita KIiuhui case the decision Is that If any action ol taking or vesting of a

propert y comes within the iiuscluief of Martial l.aw Regulation VII of 1977. any

proceedings seeking to challenge the taking over or vesting of such propel tv shall abate.

The further nhsea'ation that requires to be made is that abatement of the proceedings will

follow in such cases, except where the taking over or vesting Is without jurisdiction or
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coram non Judlce or It is rnalafide and in such circumstances such action or order is not

protected udder the said Regulation.

Thcrc cannot he any question of abatement of any legal proceedings taken by an

agrrLevecl person to protect 1115 legal right or Interest in the property against which action

has been taken or cnram non Juclice or Is rnalallde. Except within this narrow compass the

proceedings cooling within the mischief of M.L.R. Vii of 1977 shall abate.

The observation of the learned judges, that lifting of Martial Law the proceedings

which h iii abated have become Justiciable has no legal foil ridat Ion (ibki)

In the fourth Schedule of the Cocistliutlon Article 34 clause (6) clearly provides that

revocation of the proclamation and withdrawal of Martial law shall not revive or restore

any right or privilege which was existing at time of such revocation and withdrawal.

therefore, if prior to the withdrawal of all proclanccai ion s and Martial law Regualtions on

6.4.79. any proceedings had abated in terms of the provisions of M.L.R. VII of 1977, they

cannot be revived.

Wheher a property comes within the mischief of Abandoned Property Order

(President s Order No. 16 of 1972) is justifiable issue before the writ jurisdiction of the

thi.ti Court Division. except that any action of taking over or vesting of the property within

I tie tercic'. of Presidents Order No. 16 of 1972 or Acting Presidents Order No, I of 1972

shall vest and be deemed to have vested in the Government In icons of Ml.l-1 VII of 1977,
acid is ncccnicimce from challenge such taking over or vesting of property shall abate, except

that any such action of taking over or vesting of property marie under the provision

aforesaid, which Is without jurisdiction or when the action is quasi judicial or coram non

udice. or the action is mnalafkte. The justiciability of an Issue tinder the ]'resident's Order

No. 16 01 1972 again is restricted to the extent heretic set out. )ibld)

That President's Order No. 16 of 1972 is an emergency law and It provides for

expeditious taking over of abandoned properties. No writ ten inst rucnent is required for

vesting of an abandoned property in the Government. There is sufficient Indication iii the

P.O. No. 16 of 1972 that lice abandoned properties should be taken care of S000 alter the

commencement 01 the Order. )Mucstala Juiglal \Vahed Vs. Authorised Officer. Ministry of

Public Works and Urban Development 33 DLR 42).

Inordinate delay in the matter will however cast a heavy onus on the government

when its assertion that particular property Is an abandoned property Is challenged In

court. The belated joint survey report of 1979 and the affidavit on behalf of respondent No.

1 are Ihe only besls for the Coverclmnent s assertion that the original owner was in Pakistan

and not in Bangladesh at the relevant time i.e.al lice time of the commencement of the

P.O. 16 of 1972. From thethe facts disclosed before us it is not clear whether the property

stood as abandoned properly at tile commencement of the order. Article 6 can only be

invoked when it is ucnchspuled that tile property transferred. encumbered or charged is an

abandoned property. (Ibid)

The first procicctation Of martial law was revoked by the last proclamation of Martial

law on the 6th April. 1979. ivhereunder all Martial Law Regulations including M.L.R. VII of

1977 were repeated. (Abdul Latif Vs. Govt. of Bangladesh 33 Di.R 116 P1' 123).

When thethe Initial taking over of a property treating it as abandoned property is illegal
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such property must be restored back to Its lawful owner on his application. (Abdul Lath
Ansari Vs. Government of Bangladesh and another. 33 DLR 116).

In the present case 11w petitioner being the lawful owner of the house in question

having lawfully acquired it prior to the Independence of Bangladesh and being a lawful
national of Bangladesh as a Railway employee under the Government. the petitioner's
house In question could not be treated and taken over by the Government as abandoned
property tiiid'r P.O. 16 OF 1972. (IhId).

1'realing the house at 56/C Asad Avenue as abandoned property under P.O. 16 of 1972
illegally without any lawful authorit y in a :nalafide manner by the concerned officers in the
Ministry of Ptut,llc woiks amounts to gross misconduct and such action of the Ministry of

Public Works and Liban Development requires to be set aside at once. (Ibid).

A property is art ahancjoncct property when it falls within the definition of abandoned
properly as given in P.O. 16 of 1972. Any property not abandoned cannot be taken Illegally.

When the Government has not trealeci the holding as an abandoned property at any

time and rightly so, the mere service of the notice will not make it an abandoned property

within the meaning of President's Order No. 16 of 1972. The power to treat a Property as
on abandoned property is lhuiitcd by the very cteflrilt Oil Of the abandoned property and tile
authority concerned cannot treat each and eVci)' property as all property and
this Power cannot he exercised for all time arbitrarily.

The Presidents Order No. 16 of 1972 was air legislation for the control.

rnanagc'nient and disposal of certain properties necessitated by the situations then
preva Ii ng in t ile cou nt ry and (lie Situations have ella ilgecl SO fit itch in tile St ibseq tien 1 years
(torn the situations prevailillg ill February. 1972 when 

tile Pre sident's Order no. 16 of
1972 was promulgated that the Government has to be cautions to Initiate proceedings
tinder Pres ident's Older No. 113 of 1972. so as not in take properties which were not
aba ndonct properties.

In the present case the owners whose property a municipal holding within the Dhaka

Municipality has hcert taken away as all property under the P.O. No. 16 of 1972

were all along in liangiaclesh and their where abouts where also not unknown and they did
not cease to occupy. slipemse or manage the property Ili person till 12 2.74. There after
they executed a general power of attorney, all 	 permitted by law, authorising the
Attorney to (10 all acts, deeds, or things In their behalf including the disposal of (he
holding. So, the property was never abandoned in any sense of the word (Abdul Hakim Vs.Vs.
Secretary Ministry of lktblic- Works and Urban Development 31 DLR 402).

It is admitted Oil all hands that the property In stilt has vested In the Bangladesh
company (defendant appellant). it. therefore, follows that the liability in relation to the
said properly has also vested in the defendant .appeilant Bangladeshi company, as
Successor. The defendant cannot be heard 10 argue that the suit property has vested in it
as assets but tile liability at iachect to the same has itol vested in the defendant. (Imperial
Chemical Industries (Bangladesh) Ltd. Vs. M/s. G.K. Brothers [3CR 1984 HCD 118).

The interest of lie Imperial Cheitucal Industries (PakIstan) I.lcl. In tie suit properly
vested lii the Gov

ernment under i'.O.No 16 of 1972 and the Government thereafter, has
lranslert-e ( l (he business assets and liabilities to tile imperial Chemical Inudstries
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(Bangladesh) Lid. IncltiiiiOi the suit property together with Its liability to the defendant
company. the Imperial ( tieroicat Industries (Pak) Ltd has no subsisting interest In the suit

property and has also iii' .iihsist1rtg obligation In the contract In question. The Imperial
ry party in this case. ([bid).

Chemical industries (l'akt Ltd. is, therefore not a necessa 
So long as the aL!rN'Eoent remains In force and the party In possession is agreeable to

perform his part of the. contract, his possession cannot be interfered with by a party to the
party. (Buxty Paints Ltd.. Vs

said contract, or any person claiming under the said 

Bangladesh. 31 DLR (AD) 266).
Property which is not abandoned property as deflned in the article will not vest in the

Government .
 Upon representation the owner is entitled to get it back: if still refused he

Vs. Md. Masoor Rea 30
can appeal under article 16 (1). (Chairman. Bangladesh Sleet Mills, 

DI.R (SC) t69).
Government simo moW can release property which Is not abandoned property. If the

Goverflrlient somehow takes such proeprty Law does not allow the Government to retain

the same. if the owner somehow failed to follow the procedure to get hark proepriy.

Property cannot he taken over under a repeated statute unless excepted by a provision

of the lao' (lhkt)
Preseati0n and protection of the Actting Presidents Order No. I of 1972 by the

coiitittiiiOht were considered necessary to protect any action taken under that order and
the Abandoned Property Order 10 of 1972, came

riot or 1 onttnuing its operation after 

into lone.
MoreoVer. 11w Aba ndooed Property Order (P.O. No. 16 of 10721 provided all necessary

legislative a ti
thorlsation for taking over all properties which were abandoned or had

are	 tion) the date of
lady been taken ,,ver tinder the Acting President's Order No. I of 1972. It. therefore.

follows that on March 7. [972. (after ['.0. 16 of 1972 came into opera 
Government could not take it over as abandoned

taking over of the respondents	

abandoned

wers under the acting ['residents Order No. 1 of
property purporting to exercise Its po 

1972.
Respondents ltrmri which was not taken over tinder the ['residents acting Order No.

the Abandoned Property Order. could no longer be
Of 1972 before the 1 .o 111 r tienceI1eI1t of 

looked upon as abandoned property. (ihid)
From the expressions any property taken over under the Bangladesh (Taking over of

control and managemen t
 of industrial and commercial Concerns) Order. 1972 (Acting

['residents Order No. 1 of 19721. used in article 2 (1) (ii) of the Abandoned Property

Order, it would seem that they refer to past action and not any 
action in the future. It

would therelore. appear that they mean any property which has already been taken over
under acting President's Order No. I of 1972 and would not mean any property which

shalt he taken over tinder that order in future alter the abandoned property order came

Into force. On and from 28th February. 1972 when the abandoned property order of 1972

(P.O. 16 of 1972) 
was promulgated any property which was owned by any person who Is

not present in Bangladesh or whose whereabouts are not known or who has ceased to

supervise or manage in person his property will be abandoned property.
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Such property will also include any property owned by any person who is a citien of a

state which was at war with Bangladesh and (it) any property taken over under the Acting

Presidents Order No. I of 1972. Any property which answered the above mentioned

definition of abandccu'd property in the abandoned properly order was to vest in the

Government on the commencement of this order. In these circumstances, the order of

release by the Government of the respondents firm cannot be held to be void and illegal.

(Ibid)

If any industrial enterprise (toes not fall within any of the three categories

mentioned in article 10 (1) (d) of the nat lonalisat ion order. 1972 no such Industrial

enterprise would vest in the Goveriuuitrcut statutory corporation set up under the

provisions of article 10 of that order. Unless the conditions bid clown therein or

elsewhere in the order are fulfilled, the mere placing of an industrial enterprise under a

corporal ton set up by (lie Government for nationalised industrial enterprises cannot be

said to have vested in the Government. The provision of the nationalisation order 1972

can have no manner of application to an enterprise which is not an industrial enterprise

falling iii one of the oilier category (ibid)

The mere placement of the respondents firm under the corporation tinder article

1 0(1) (d) does not invest it with lime qualities or, status of any of lice categories Mentioned

therein and, consequently it does riot eciipower the Government to retain II. Scull claim to

retain, if conceded, would amount to putting premium on the illegal seizure of the citien's

propert. (ibkt)

Property of a citien cannot be acquired or grabbed by Government or by the a private

party except under authorisation of law (ihici)

A property taken over as an abandoned property will not Ipso facto vest In the

(',overocneci(. Under article 4 of President's Order No. 16 of 1972 all abandoned properties

withIn the cneancig of article 2(1) of tic order vest to the got'ernccient of Bangladesh on

the commencement of the order (ibid)

Properly taken over if not an abandoned property, it does not vest in the Government

and therefore not being in Icioftul occupation of the property it is liable to give accounts to

the owner (it,id)

Meaning of lice expression abandoned property explained.

It appears that the legislative authority has employed multiple system in the

definition. ii has first defined with denotation and connotation the words abandoned

property and then has eitiployecl an inclusive definition and then an exclusion clause. It

has also added an explanatkm. Interpretation of the definition clause no doubt creates

some complexit y. The best way to interpret it Is to give a harmonious meaning to all the

clauses of article 2 (I). so that each clause gets its Own nuceaniog and at the same (line

Ii a ruin ti i'.es wit hi (tic inca mccci p of tile whole.  'the defining part denotes property owned  by

1 persom i who is dii her riot prescil t ill ha oglaclisti or whose wile reahocit sure not known or

who has ceased to occupy. smmpem'ise or manage In person his property. A question may

arise whether tile three sob clauses are disjunctive or conjunctive, we think they have

been used disjunctively and there Is no need to construe them conjunctively.
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Then comes the inclusive definition. In the inclusive definition it included two

categorie s of property, first is the property owned by a person who is a citizen of a State

which aPer 25th day of March. 1971 either is at war or engaged in military operation

against Flangladesh. the scm ond is the property taken over by the Government under

Acting Presidents Order No. 1 of 1972. So far as the inclusion clause Is concerned both

the categories of properties come within the meaning of the definition of abandoned

property. Bangladesh vs. Speed turd Navigation Co. (30 DLR (AD) 101).

An abandoned property vested in the Government does not become Government's

property. Administrator is appointed for administration of such properly on prescribed

terms and conditions.

An administrator appointed under P.O. 16 of 1972 is not a Government servant within

the meaning of service of the Republic in article 152 of the Constitution. (Sk. A Rashid Vs.

Govt. of uangladesh . 29 DLR 32).
'In person these words to article 2(i) do not necessarily mean physical presence

always.
The words in person in the said clause may not necessarily imply physical presence

of the owner in all cases, they may as well be understood to the sense that occupation,

supervision or management as has been referred to therein, is to he done with the

concurrence and under the authority of the owner concerned). An y other construction

will lead to some astounding consequences. Alt owner of a house property may find that

he has b.'en comiiplecly divested of his property on the ground that he ceased to occupy in

peron the said property during his temporary absence from the place although the

entire of his family members had been residing at the said house all the time. It can never

be the i&'gislative iriicni that a person who was required to go outside his country on

account of some lawful purpose or had been held up in some foreign land and prevented

from returning to his home land by the circumstances over which he had no control

should be deprived of iris property simply because he was riot physically present to

occupy. supervise or mmranagc the said property, although it was being administered and

managed according to his own arrangement and will. The words 'in person in the

cieflniiion clause should therefore he liberally construed. (Speed Bird Navigation Co. vs.

Bangladesh 27 D1.R 1751.

In the absence of the owner of the property, if any member of the family is present.

the property cannot be treated as abandoned property. (Abdul' Rashid Vs. Govt. of

Bangladesh 27 DLR 614).
The words 'abandoned property explalrrei. 'Abandoned property' will be that

property whose owner is not present in Bangladesh and whose whereabouts either is not

known. or ho has ceased to occupy. supervise or manage In person his property. (M/s.

Khan,3rothers Ltd. Vs. Govt. of Bangladesh 27 DLR 423).

Mere non-occupation of a property by any owner resident or not in Bangladesh, will

iot make the Drone.rtv and'	 "Al
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Expression abandoned property explained with reference to the context of the several
clauses.

Giving its gramatical meaning abanoned property will be that property whose owner,

either natural or artificial person like eoorporatinn. is bat present In Bangladesh. That is

the first precondition, but not the whole in as much as the principal caiusc is qualified by

two subordinate but alternative clauses. The first precondition ofbsence from Bangladesh

must be with any of the two attributes contained in the alternatt subordinate clauses.

The other precondition Is alternative one is whose whereabouts is Pot known, and other,

who has ceased to occupy or manage or supervise his property: And when both the

preconditions of the principal and subordinate clauses, thought alternative. are present,

then the property will bear answer to the definition of abandoned proerty. (ibicl)

The last phrase manage in person' fit of natural person by hirciself. and in the
case of arc fp c'ial person, one who in terms of its rules of constitution is authorised to
manage (ihtd)

The definition given Is not a very clear language. The legislative authority has t ned

first to define ahaitcioried property. (lien gave it an inclusive meaning and then again

excluded certain categories of properties. (tbid).

Let its first refer to those properties which have been included and those excluded. Of

the included properties are : (1) properties owned by any person who is a citizen of the

Stale at war with the ['copie's Republic of Bangladesh at any time after 25th day of March,

1971: which in short means West Pakistan, now Pakistan: (2) any property taken over

tinder Acting President's Order No. 1 of 1972. (Ibid)

I teni (a) and (h) stcl,'clacuse (It) explained. The excluded properties are : (1) any

property whose owner is residing outside Bangladesh for any purpose which In the

opinion of the Government is not prejudicial to the interest of Bangladesh: (2) any

property. which is in possession of Government under any law for the time being in
force.

The legislative authority while defining abandoned property has used a complex

sentence containing a principal clause, and two suborcliante clauses. The two subordinate

clauses are dependent on principal clause, though they themselves are disjunctive. The

principal clause denotes person and the subordinate clauses cannot the contentions under

which property of the denoted persons will become abandoned property. (ihid)

Provision of article 2 )l( not applicable to the facts and circumstances of the present
case.

We li-ac found that the registered office of the petitioner company in Bangladesh. and
so it Is a Bangladeshi rolnpzin'. We have also held that its properties and assets were run

and managed by Its Board of Directors. Therefore any property lucid by the petittoerir
companyciv (10111 IC' led in Ha nglacles h. is outsidee t lie dun bit of the definition of abandoned
property. and they are immune from the operation of the provisions of the Abandoned
Property Order. (ibid)

74-
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Qii.stion is whether the properties in question could he initially taken over under

lie Acting President  Order dated 26.12. 71. On 281h i)ecemher. 1971. the owners of

the properties in question over the petitioner No. t. i.e. tIdal Jutes press Limited, and

this company being incorporated in tire then East Pakistan and having its registered office

in Dhaka. could nto be considered at the point of time to be absentee owners who were

not otherwise available in Bangladesh.

Even if assuming that due to the situation prevailing at the time it was not possible for

M.H. 11w managing Director to act as the top management of the company with regard to

the properties. it would appear that another director of the company was very much

present in Bangladesh and also made an application to the Ministry of Commerce.

Government of Bangladesh oil for the release of the said properties in favour of the

compan y .(NI/s. Nclai Jute Press Ltd. Vs. Government of Bangladesh - 27 DLR 5511.

Per.-on is not present in lianigadesh Includes -

Explanation Person who is not present in Bangladesh includes any body of persons or

company constituted or incorporated in the territory or under the laws of a State which at

any line alter the 25th day of March. 1971. Was at war with or engaged in military

operatiot us against the People  Republic of Bangladesh. lihid)

Including clause (ii) (a) of the Article - Temporary absence front

pi-nvl.sI0fl of article 2 (1) not applicable.

The provisions of article 2 (1) including clause (it) (a) of P.O. 16 of 1972 read together

would reasonably mean that the mischief of this law shall not he applicable to such persons

alto were awa y front Bangladesh for a temporary period not prejudicial to the interest of

iLu ngiadcs h. (1 hid)

The present case does not come wititin the mischicl of order 16 of 1972.

In the present case notwithstanding the fact that the petitioner No. 1, being a

compan y incorporated within the territory now comprising Bangladesh. which owned the

propert in questinn could not be away from Bangladesh. the petitioner No. 2 the major

shareholder and Managing Director thereof, though was absent from Bangladesh

temporaril y . but could not be described as prejudicial to the interest of Bangladesh.

The lart remained that the peiiltoner No. 2 though was absent from Bangladesh but

durin g ins absence 1mm Bangladesh he lived in India which was and in still considered to

he a connirV friendl y to Bangladesh.

The ulueslion could have been posed  in a different way. had time petitioner No. 2 being

the nivajnritv shareholder and Managing Direcotr of petitioner N?. I being away from

Bangladesh lived in a country which was at war with Bangladesh as contemplated under

Article 2 (i) (it) of Presidents Order No. 16 of 1972. (ubici)

Managing Director and majority shareholders of the company absent from Bangladesh

tenuporaiilv. Not within the mischief of the order.

A Company incorporated in the territory of Bangladesh could not be said to be not
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available in Barrgl.slesh simply because the majority share hodlers and managing Director

hereof was away from Bangladc li for a temporary period, (IbId)

Eviction by a person who is not authorised is Illegal.

Article 7 of the order enshrined the principles of natural Justice and affordt'd an

opportunity to the person proceeded against to put his case before the authorit y to lite

person proceeded against to put his case before the authority concerned and he also had

the right of being heard in person. 'hits statutory provision of law as Incorporated for the

purpsoe of affording protection to the citizen against any arbitrary and high handed action

on the part of the executive.

In lice present case the Deput y Secretor-v who evicted the petitioner from the

premises was not an Authorised Officer as requiF' ' I 'oder Article 7 of P. Order 16 of 1972

and therefore the Deput y Scc'rctar' had no authority whatsoever to evict the petitioner

arid as such his art taxi was wholly unauthorised. (Md. Karnruzzaman Vs. Bangladesh - 29

l)l,R 1251

Circular issued 1w the Government through the administrative order is binding on the

furcctirinaries in charge of the abandoned property which have vested in the Government

by virtue of P.O. 16 of 1972 and terms and conditions therein are effective on the

administration )Adrtcintstrator Mis. Delta Constructions Ltd. Vs. Chairman. 2nd Labour

Court - 28 DLR 365).

The question Involved in the interpretation of article 2(1) and 4 of lIre Bangladesh

Abandoned property (Control. Management and Disposal) Order may be divided into three

heads. First Is, what zkn trite construction of the article 2(1) is the meaning of abandoned

prripertv. Secondl y, whether formation of the opinion of lie Go''erotticnt is necessary for

holding or declaring it property an ahartdoncci property and its vesting cinder article 4:

htrdlv. whether prior show cause flout-c is tnandatory before the opinion of the

Govern merit Is formed.

On the first question. cc rciercxire to the language of article 2(1) indicates that the

language is not free from ambiguity. It appears (hint the legislative authority has employed
roult plc sYs(cnI in tile definition, Ii has first defined with denotation and connotation the

words atmriclorced properl y and then has employed arc inclusive dcfinit runt. and then an

excicrscocr clause. It huts also added art explanation. lnierprctatiorc of the definition clause

co doubt creates sotite cuxrti)iexi iv, '('ire best wa y to interpret it is to give a harmonious

ctleantrtg to all the clauses of article 2 iii so that each c'krccse gets its on meaning and at

the satrcc circle lirrrcriccntses attic tire meaning of the whole. The dc'fiuirig part denotes
pt'operl	 united 1w a per-son utica is either not presilci in 1larcgladesli . or whose

are riot known. cur who has c'ccis('d( to occup y, scipec'u'rse or !lcaflagc in person
(is pri:-p"r-cv. A c1uirsiioci c:ca\' arise cu'hc'tticr the 11irce suh-i-lausi's arc' disjunctive or
I occjurri lIce. We think Ihcv tc,ic'e bu'cll ucscd( di'-juinc-tic'ct' arid there is no riced In construe

itiern c'ocijcrnc-tivrlv. )Coveuiucent of Bangladesh \'s. MIS. A.T.J. industries I.W. and others.
28 DLR (AD) 120).
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then comes the Inclusive definition. III inclusive definition it Included two

critegir is of ii perry. first is the prripertv owned by a person who is a itt,en of a State

ivtoih iHir 'iti (1.1v of March. 1971 either is at war or entaed in military operatIon

ttiacrsi i.iv-ci! ii lc.h,	 it second is property taken over by the Government under Acting,

ii esr<lcril	 Order sc. I of 1971 as far as the inchisinri clause is concerned both the

atcgnn- 1 properties come wit Ir n the nrcarri rig of the definition of abandoned property.

until
is ii' exelrusul cLone. The first question which arises Is whether the exclusion

to qitalulo''. tire irriLtisioti rI,xirse Exrepl Icur the fact that the exclusion clause

tollows the inclusion u-lOuSe, there is nothing-in the Li.c:nrnatical construction of the whole

eLoise to indicate that it c 1 iralifies the Inclusion clause. Exclusion clause contemplates two

nui'grtiu'snf titoirci iv. lii' first is the propert y the owner of Which is residing outside

ltatigitiii''.hi for nov purpose ivhiiti iii the opinion of the (;nvcrniticni is riot prejudicial to

lie tutu si of ttinl.nlh. lii second is 1111, propertY whirh is in possession of tinder the

control of tire (iou'ruUiitit tinder the law in force for the time being. The second part of

his ext lusion clans' needs no classification for the purpose of thus appeal. - i lie first part

if ti le escloian clause is not otrlv. tit tint is ( 1 i101uItcs the definition clause and

titus t 1 o,11111caiiciri is such that it implicit with tile definition and 0 11 integral pant of it

I vtiuitt iii il.uus' ciii tot lit coricetied wit trout this iuntl	 it quitriuficat rum What 
then  is I bc

iitnlri!nii ' iii situ i lansc s.cvs that if ito' resideriti' at rIte owner of a property outside

lhitigl.ilshi is or II I ,. opirrrnti of the Governtnlierit, for a purpose trot prejudicial to the

interest it tin" 'tote. thin lire properly is nut an abandoned piopertv. to this Sub Clause

tire coodutunu i' such that the operation of he ctttlinrit clause will carrie into effect only

rvlu'n III, , Government has formed its opinion. The definition clause with loclusioti and

exclusion eLitist's have been so lronictl that we do not find any other responsible

i otnstrou tl,,Ii to bestow oil entire clots's of article 2(11 tlrcti we have given. On tire

iii oration of opiruon of Government thre definition clause conies into operation. but once

opiroiiri hi, I)cen tornrrecl the law takes eilect from 28.2 72. the dav of [ , resident ' s Order

No l(t of 1972 was ucuinitilgoteth the (Inverriritenit i s l o form its opinion on the events as

rev stood on 28.2.72. lnhKIl
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