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LAW OF VESTED PROPERTY

DEFENCE OF PAKISTAN RULES, 1965.
EXTRACT. ’

Rule 161 of the Defence of Pakistan Rule : For the purpose of the part XV the
expression " enemy " means- * S !

(a) any state or Soverelgn of a state at war with Pakistan. or

(b) any Individual resident {n enemy territory, or

(c) any bedy of persons constituted or incorporated in enemy territory in or under the
laws of stale of war with Pakistan , or

(d) any other pc'rsoﬁ or body of persons declarded by the central Government, to be an
enemy . or )

(e) any body of persons whether Incorporated or not carrying on business in any place,
if and so long as the body is controlled by a persons who under this rule is an enemy . or

(0 as respect any business carried on In enemy territory. an individual or bedy of
persons whether Incorporated or not carrying on that buslness. *

Rule 169, In part XVI of Defence of Pakistan Rules -(1) "Enemy subject” means -

(a) "any individual who possesses the nationality of a state at war with Pakistan . or
having possessed such natlonality at any time has lost it without acculring another
nationalily, or ) ‘

(b} anybody of persons constituted or Incorporated In or under the laws ol such state

(2) "enemy firm " means- '

[a) any enemy subject who is carrying on any business in Pakistan, or

[b) any firm, whether constituled in Pakistan or not of which any member,
shareholder or officer Is an enemy subject, and which is carrying on business in Pakistan,
or .

(c) any company ,whether incorperated In Pakistan or not, of which any officer is an
enemy subject, and which is carrying on business in Pakistan, or

() any person or body of persons. whether incoporated or not who or which in the
apinion of the Central Governmenl is cerrying on business in, Pakistan-

(i) under the contral whether direct ar indirect of any enemy subject. or

(ii) wholly or mainly for the benefit of enemy subjects. generally. or any class ol enemy
subjects or any Individul enemy subjects ..

(3) "Enemy currency’ means-any nc;ile:s or coins as are for the lime being declared by
an order of the Central Governmenl! 1o be enemy currency .

(4] "Enemy property" means - any properly for the time being belonging lo or held or
managecd on behall of an enemy as delined in rule 161. an enemy subject or any enemy
firm. but coes not |ncli|:de praperly which Is "evacuee properly”. under the “Pakistan
(Adminisiration of Evacuee property ) Act. 1957 (XII of 1957) '

65—
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Providled that where an individual enemy subject dies in Pakistan any property which,
immediately before his death. belonged to or was held by him. or was managed on his
behall, may notwithstanding his death continue (o be regarded as enemy property for the
fﬁurposc-s of rule 182.

(5) "Securities".- securities includes shares, stock, bonds , debentures and debenture
stock, but does not include bifls of exchange.

Rule 178. Transfer of property to or by enemy firms: (1) Where it appears lo the
Central Government that a transfer of property movable or immovable made. whether
before or after the commencement of the Ordinance, to or by a person or hody of persons
who at the time of such (ransfer was, ar subsequent (o such transfer became, an enemy as
defined in rule 161 or an enemy firm . is injurious to the public interest or was made with
a view 1o evade the provisions of this part, the Central Government may by order. declare
such transfer. and any subsequent transfer or subtransfer of the same property or parl
thereol to be void. cither in whole or in part. or may impose such conditions on the
transferee as it thinks [it .

(2] On the making of an order under sub-rule (1) declaring any transfer, subsequent
transfer or sub-transfer of any property 1o be void. thal properly shall. with effect from the
date of the order , be deemed to be revested in the original transferor.

Rule182:Collection of debt of enemy firm and management of property.- (1) With a
view {o preventing the payment of money to an enemy f(lrm and to provide for Lhe
administration and dispasal by way of transfer of or otherwise of enemy property or
matters voncerned therewith or inecidental thereto the Central Government may appoint
A custodhan of enemy property for Pakistan and one or more Deputy Custodian and
Assistant Custodians of Enemy property of such local areas as may be prescribed and may
by order -

@l require the payment to the prescribed custodian of meney which would but for
these rules be payable to ar fon the benefit of an enemy [irm or which would but for the
provisions of rule 177 and rule 180 be rayvable to any other person, and upon such
fayment the said money shall be deemed (o be properly vesled in the prescribed
custoclian.

(h) Vest. or provide for and regulate the vesting, in the prescribed custodian, such
“nemy property as may be prescribed ;

() Vest in the prescribed Custodian (he right to transler such other enemy properly
as may be prescribed being enemy property which has nol been . and is not required by
the order 1o be vested in the Custodian: N ,

[ Confer and impose an the Custodian and on any other person }sucﬁ rights , pm\ér
duties and liabilities as may be preseribed as respecis- S

W property which has been or is required to he vested in a Cuslodian by or under the
order.

Gl Iraperty of which the right of (ransfer has been | or is required to be so vesterl.

Ly other enemy property which has not been and is not required 1o be so vested.

liv) money which has been or is by the order required to be paid to a Cuslodian .
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{e) ﬁ‘quir.c the pavment of the prescribed fees to the Custodian in respect of such
mallers as rn’n_v be prescribed and regulate the collection of an accounlting for such fees .

m'l':‘qulr(" any person Lo furnish Lo the Costodian such returns, accounts and other
infarmation and to p'rrxlurc such documents as the Custodlan considers necessary for the
discharge of his funclions under the order:

[gj and any such arder may contaln such incidental’and supplementary Provisions as
appear 1o the central Government lo be necessary or expedient for the purpases of the
arder: . v

(2) Where any order with respect to any money or property Is addressed (o any person
by a custadian and accompanied by a certificate of the cuslodian that the money or
property i§ money or properly lo which an order under sub-rule (1) applies, the
certificate shall be evidence of the facts stated therein, and if that person complles with
the order af the custadian . he shall not be liable to any suil or other legal proceeding by

" reason only of such vompliance

(3) Where in pursuance of an order made under sub-rule (1) -

(a) anv money is paid lo a Cuslodian. or

(b) anv properly, or the right to transfer any properly. Is vested in a cuslodian. or

(¢) an order is given lo any person by a Custodian in relation to any property which
appears 1o the cuslodian to be property to which the order under sub- rule (1) applies-
neither the payment. vesting or arder of the Cuslodian nor any proceeding in consquence
thereal, shall be invalidated or allecled by reason only that at a material lime-

(1 some person who was or might have been interested in the money or property .,
and who was an-enemy firm. had died or had ceased to be an enemy . or

{lil same person who was so interesled. and who was believed by the custodian to be
an enemy firm . was not any enemy firm.

(-4 Where In pursuance of an order made under sub-rule (1) the assets ol a company
are vesteel in the Cuslodian. no civil or criminal proceeding. shall be instituted under the
companies Act, 1913, (Act VIII of 1913) against company or any direclor, manager or
other ollwer thereol except with the consent in writing of the Custodian.

(5) I suborules (1), 12) . (3 ) and [4) "Custadian " includes a Deputy Custodian of
Enemy property and an Assistant Custodian of Encmy Property and every reference 1o an
enemy lintn shall be construed as including a reference to a person who 1s an enemy  as
defined in rule 161,

{61 11 any person pays any debt or deals with any property to which any order under
sub- rule 11) applies otherwise than an accordance with the provisions aof the order, he
sahll be punishable with imprisonment for a term which may extend to six months, or
with line. ar with both : and the payment or dealing shall be void . )

(7] It any person without reasonable cause failes to procduce or furnish in accordance
wilh the requirements ol an order under sub-rule [1] any document or infermation which
he is required under the order.to produce or furnish he shall be punishable with
imprisonment for a term which may extend to six months or with line or with bath .
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GOVERNMENT OF EAST PAKISTAN
REVENUE DEPARTMENT

No 1199-General -3rd December, 1965 - Whereas the Central Government have
directed the provinecial Government lo excercise the powers and duties under rule 182 of
the Defence of Pakinstan Rules ;

Now . therefore, in excercise of the power conferred by clause (b) of sub-rule (1) of
rule 182 ol the sad Rules, the Governar is pleased Lo order-

(a) that all land and buildings which are ‘enemy property” within the meaning of sub
rule (11 ol Role 169 of the said Rules and which are nol connected with any enemy firm as
defimed 1 sub-rule [2) of that Rule shall vest in the Deputy Custodian of Enemy property
(Lands and Buildings ) with effect from the date of this order; and

(b) that no person shall, with effect from the date of this order . transfer any land or
building <o vested in the Deputy Custodian by sale. exchange, gift, will, mortpage lease,
sublease or any other manner and any transfler of land or building made in contravention

of this orcder shall be null and void.



GOVERNMENT OF EAST PAKISTAN
REVENUE DEPARTMENT
; ORDER

No. 22 Genl.- 8th January, 1966.- In exercise of the power conferred by sub-rule (1) of
rule 182 of the Defence of Pakistan Rules. the Governor is pleased to make the following
order. namely :-

THE EAST PAKISTAN ENEMY PROPERTY (LAND AND BUILDINGS) ADMINISTRATION
AND DISPOSAL ORDER. 1966

1. Short tile, extent and commencement.- (1) This Order may be called the East
Pakistan Enemy Property (Land and Buildings) Administration and Disposal Order, 1966.

(2] It extencs to the whole of East Pakistan.

(31 1 shall come into force at once.

2. Definitions.- In this Order. unless there is anything repugnant in the subjectl or
conlext.

(il 'Custodian” means the Deputy Custodian and the Assistant Custedians of Enemy
Property appointed by the Provincial Government under sub-rule (1) of rule 182:

=“(i) enemy property’ means any land or building or any movable property found
thereon which is an enemy property as defined in sub-rule (4) of rule 169. but does not
incluck auv land or building or any movable property lound thereon which belongs Lo or is
held by or managed on behall of any enemy firm.”

(i) enemy firm’ means an rncmy'ﬁrm as defined in sub-rule (2) of rule 169: and

[iv) 'rule” means a rule of the Defence of Pakislan Rules.

3. Powers and duties of custedian.- When any enemy property is vested in the
Custochian under clause (b) of sub-rule 182.-

(1) The custodian shall have all the rights, powers. duties and liabtlities of owner of
such properiy:

lii) oIl sums due from any person in respect of such property shall be pavable to the
custaclian or 1o such other person as may be authorised by him in this behall and any
payvment made in contravention of this provision shall not be treated as a valid discharge:

() the custodian shall take such measures as may be necessary for the management
and protection of the property, for the assertion of the title therelo and for obtaining or
maintainimg possession thereof, and may for such purposes, do all acts and incur all

expenses. which are necessary or incidental:
i

(wl the custodian. where the enemy property belongs ta an individual enemy subjeet
or any mdmidual resident in enemy terrilory. may Incur such expenditure out of the
income of the property as he considers necessary or expedient for the maintenance of
that indinadnal or of his family in Pakistan:

Sirscol by Noo S56.Genl L dated the 19th May 1967
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v} the Custodian shall maintain a separale account of the property of each enemy or
each group of enemies whose property. vested In him, had been jointly managed in the
Past. and shall cause to be made therein entries of all receipts and payments: and
' (vil the accgunts maintained under clause (v) shall be subject to inspection and audit
at such intervals and by such persons as may be decided by the Provincial Government,

4. Disposal of Property.- (1) Except as provided Ii]“SLliJ-paragl‘ﬂph (2). the custodian
shall not transfer or otherwise dispose of any enemy proeprty vested in him without the
previous approval of the Provincial Government,

(2} The custodian may grant lease of or let oul, any such enemy property for a period
nol exceoding one vear al a time.

(3} Notwithstanding anything contaiend in any other law for hte time being in force or
HL any aidreement a person o \\'i‘mm any enemy proeprty is leased or lel oul under sub-
paragraph (2) shall not acquire any right of occupancy in such property and shall not be
entitled 1o hold over alter the expiry of the period of lease. :

() Nonvithstanding anything contained in any other law [or the time being in force or
in any adreement. The lesee or lenant in respect of any enemy property leased or let ot
tnder sub paragraph (2) shall liable to be evicted without notice from such proeprly at the
expiry ol the lerm of he lease.

5. Surrnder of enemy property by trespassers.- (1) (a) Ifany enemy properly is found
m unlawinl possession of any person, the custodian may require the Deputy Commissioner
of the district in which such proepriy Is situated to recover possession of such properiy
and place it in the possession of the custodian.

(b] The Deputy Commissioner. on receipt of the requisition from the custodian. will
I1ssue notice an the person in unlawful passession of Lhe enemy property. lo show cause
within a period nat exceeding 7 days as to why he will not Le ejected therefrom and afler
hearing hiim, may enlorce surrender ol such properly by such person to the custodian and
the Deputy Commissioner or any ollicer empowered by the Depuly Commissioner in this
behaifl muy use or cause to be used such lorce as may be necessary for taking possession of
the property,

“*{e) The Deputy Commissioner may authorise any officer nol below the rank of a Sub-
dwislonal officer to exercise all his powers and discharge all his duties under clause (b) in
respect of any requisition received by him from the custodian.”

(2) Il any enemy property after being vested in the custedian comes under the
unlawful possession of any person, the Deputy Cammissioner of the district In which such
properiy is situated or any olher officer who may be empowered in this behalf by such
Depuly Commissioner may, on the application of the Custodian, enforce surrender of such
properiy by such person to the custodian and the Depuly Commissioner or the officer so
empowered by the Depuly Comuissioner may use or cause to be used such force as mayv be
necessay Ior laking passession of the property,

(31 The person in unlawhul Possession of the property shail be hable (o pay lo the
tustadian such compensation as the custodian may [ix for unlawlul occupation of Liwe
property and such compensation shall he recoverable from him as a public demand.

" Inscrted by No, 1304-Genl., dated the 10th December, 1966,
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6. Control.- In exercising his powers and discharging his dutles under this order. the
custndian shall be guided by such instructlons as the Provinclal Government may Issue
from tine to time.

«ds1\. Fees. There shall be relained by the custodian fees equal to two per centum of
the grass collection lrom all the properties vested in him.”

7. Accounts.- )1} All amounts payable to the custodian by any person shall be
recoverable as a public demand.

12) All moneys received by the custodian shall be credited to and all expenditure
incurred by him shall be debited to such heads of Accounts as Government may direcl.

8. Exemption from attachment and sale.- Any enemy properly vesled in the custodian
shall not be liable to attachment or sale in execution of a decree of any civil court or of any
certifiate signed under the Bengal Public Demands Recovery Act. 1913.

0. Power to enter upon and make survey.- The custodian may, afler giving six hours’
notice to the accupants, il any, enter upon any enemy property vested in him. al any time
between the hours ol sunrise and sunset, with such officers or servants as he considers
necessany and make survey or take measurements thereof or do any other act which he
considei~ 1o be necessary for carrying out any of his duties under this Order.

10. Power to compel production of statements and documents,etc.- (1) The custodian
may. for the purpases of this order, by notlee in wriling. require any person to make or
deliver 1o him a stalement or to producce o him records and documents in the
possession or control of surh person relating to any enemy property vested in him at a
time and place specilied in the natice.

(2) The custodian may. by notice in wrlling, require any person whom he believes to
be capable to giving information Ltlll(t‘rﬂlnL any enemy properly to attend before him at
such time and place as may be specilied In the notice. and examine any such person
concernmg the same, reduce his statement to writing and require him to sign it.

|1. Power to exempt or content.- Notwithstanding the provisions conlained in the
prececding parageaphs, the custodian may. il he things it

{al exempt any peeson or class ol persons from making and delivering the statement
ar prodieing records and documents mentioned therein, and

(b extend moany particular case or class of cases the time Hmit laid down for

turmshan s mformaton e attendimg before him

By order ol the Governar
MUHL RAHIMAN
Secretary

to the Covernment of East Paklstan.

U lnerted by Noo L Gen dated the Sth Bobmaary, 1OL6.



520 LAND LAWS AND LAND ADMINISTRATION MANUAL

THE ENEMY PROPERTY (CONTINUANCE OF EMERGENCY
PROVISIONS)
ORDINANCE 1969
, (Ordinance No 1 of 1969 )

An Ordinance to provide for the continuance of certain provision of the Defence of
Pakistan Rules relating to the control of trading with enemy and control of enemy firms
and the administration of the property belonging to them.

Wheveas il is expedienl Lo provide for the cantinuance of certain provisions of the
defence of Pakistan Rules relating to the control of trading with enemy and control of
enemy firms, and the administration of the property belonging to them;

And whereas the National Assembly is not in session and the President is satisfied that
circumstances exist which render immediate leglislation necessary:

Now.lherelore, in exercise of the powers conferred by Article 29 of the Constitution
and of all ather powers enabling him in that behalf the President Is pleased to make and
promulgate  the following Ordinance:-

l. Short title , exetnt and commencement.- (1] This Ordinance may be called the
Enemy I'roperty (Centinuance of Emergency Providons) Ordinance, 1969 .

(2) It extends to the whole of Pakistan and applies to all citizens of Pakistan and
persons i the service of Government . wherever they may be

(3} 1t shall come into force on the day on which the defence of Pakistan ordinance,
1965 (XXIIT of 1965). ceases 1o have effect under clause (7) of Arlicle 30 of the
constitution .

2. Continuance of certain emergency provisions .- Notwithstanding the Defence of
Pakistan Ordinance, 1963 (XXII of 1965 ) cesing to have elfeet:

() the provisions of the Delence of Pakistan Rules mentioned in the first column ol
the Schedule to the Ordinance shall contiune in force and shall have eflect subject to the
modificanon specified in the second column thereof:

(bl any order or other instrument made or deemed to be made under or in pursuance
of any ol the said provisions and in force immediately before the commencement of this
Ordinance shall continue in force so far as consistent with the provisions as continued in
lerce by this section and be deemed 1o be made under or in pursuance of the provisions
s0 continued in force,

3. Effect of rules, etc, inconsistent with other enactments.- The provisions of the
defence of Pakistan Rules as continued in force by section 2 and all orders made or
deemed 10 he made under such provisions shall  have effect notwithstanding anything
ineonsistent therewith  contauned in any enactment other than this ordinance or in any
mstrument having eflect by virtue of any enactment other than this ordinance.

4. Delegation - (1] The Central Government may by order clirect that any powers or

duty which by or under any of the provisions as continued in force by section 2 is



LAW OF VESTED PROPERTY 52]

conferred or imposed upon the central Govermmnt shall In such clrcumstances and under
such ronditions If any. as may be specified In the direction be exercised or discharged -

(a) by any officer or authorily subordinate to the Central Government | or

(b) by any provincial Government or by any officer or authorily subordinate to such
Governinent . or

(c) by any other authority . ,

(2] A Provincial Government may by order direct that any power or duty which has
been directed under sub-section (1) to be exerclsed or discharged by the provineial
Government shall. in such circumstances and under such conditions. if any . as may be
specified in  the direction. be exercised or discharged by any officer or authority, not
being an oflicer ur authority subdrdinate to the Central Governmenl .

(3} All orders delegating any af the provisions conlinued in force by section 2 made by
the Central Governmenl belare the commencement of this Ordinance and in force
immediately belore such commencement shall continue In forec and be deemed to be
miude by the Central Govenment under this section.

5. Savings as to orders ctc.- (1) Notwithstanding the Defence of Pakistan Ordinance.,
1965 (XXIII of 1965), ceasing to have effect and anything contalned in any other law,
trealy or agreement for the lime being In force or any other Instrument having the force of
law . all arders and notification issued and actlon taken before the commencement of this
Ordinance relating to the entry. exit or transit. or traffic to or from any country by rail.
road or river transport shall continue in force and shall have eflect as il issued or taken
under this ordinance .

[2) No order made or deemed to be made in exercise of any power conferred by or
under any ol the provisions conlinued in force by sectlon 2 shall be called in question in
any cotrt .

(3] Where an arder purperls to have been made and signed by any authority to
exercise of any power conlerred by or under any of the aforesaid provisions, a Court shall,
within the meaning of the Evidence Acl . 1872 (I ol 1872 ). presume thal such arder was
so made by that authority. :

;. Protection of action taken under rules.- (1} No suit, prosecution or other legal
proceeding shall lie against any persan for anvthing which is in good fatth done or
intended ta be done in pursuance of any of the provisions conlinued in force by section 2
ar any arder made or deemed to be made thereunder.

121 No suit or other legal proceeding shall lie against the Governmenl for any damage
cause or likely to be caused by anything in good faith done ar intended to be done in
pursuance of any of the provisions continued in force by seclion 2 or any order made ar
deemed 1o be made thereunder.

66—
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THE SCHEDULE
[See Section 2 )
Provisions of the Defence of Pakistan Rules centinued in force.

i

Number and title of Rules Modification .

1. Short title —

3. Interpretion, Sub rule (2) and (3) shall be omilted .

5. Non-compliance with these rule or orders made thereunder.

161 . Definition . -

162  Prhibition ol trading with the enemy .

163 Control of rights | elc. in respect of trading with enemy .

164 Power to appoint Controllers ete. of Enemy Trading .

165, Powers 1o Controllers, ete. of Enemy Trading -- --

166. Supervision of suspected business,

167 Penalty for failure to comply with orders of Controllers ete

168  Penally for concealment, destruction , ete. of baoks or docuiments .

169 Definitions .

170 . Prohibition of lrade with enemy and purchase ol enemy currency 2
171. Power to appoint Conrollers, ete. of enemy firms.

172 l'owers of Controllers | etc. of enemy firms.

173 . Supervisicn of suspected business.

174 . Supervision ol [irms suspected to enemy [irms.
175 . Penalty for failure to comply with orders of controller, etc.

176 . Penalty for concealment . destruction, etc. of books or documents .
177. Contracts by enemy firms

178. Transfer of propertly lo or by enemy firmn.

179. Transler and allotment of securities to or by enemy firms =
180 Transter of negotiable instruments, and actionable claims by enemy firms .
181 . Power 1o carry on business of enemy [irm , -
152 Callection of debl of enemy [irms and administration of property .

183 . Pewer to cantrol and wind up cerlain business . £

184 . Constitution of Boards for certain purposes. B

LB5 Power lo oblain information
186. False slate nents . o
187 Power to require production of hooks . o
LOT ANtempis, ot 1o contravence the rules

145 Ollences by carporation.

197 . Burden of prool in cerlain cases .

205 . Cognizance of contravention of the rules . Sub rules (3) and (4) shall be omitted.
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GOVERNMENT OF THE PEOPLE'S REPUBLIC OF BANGLADESH

' 'MINISTRY OF LAW AND PARLIAMENTARY AFFAIRS

(Law Division )
President 's Order No 29 of 1972 -
BANGLADESH (VESTING OF PROPERTY AND ASSETS ) ORDER, 1972

WHEREAS It is necessaary to vest all properties and assels vesled in and managed by
the Goverment of Pakistan or Board constituted by or under any law and the former
Government of Easl Pakistan in the Government of Bangladesh ;

NOW THEREFORE, in pursuance of the Proclamation of Independence read with the
Provisional Constituticn of Bangladesh Order. 1972 . and in exercise of all powers enabling
him in that behall. the President is pleased to make the following order :-

1. (1) This Order may be called the Bangladesh (Vesting of property and Assects )
Order . 1972 |

(2] It shall extend Lo the whole of Bangladesh .

{3) It shal come into force at once and shall be deemed lo have come into force on
the 16th day of March, 1972 .

2.(1) Nolwithstanding ahything contained In any other law for the time being in forec
all properties and assesls which were vested in the Government of Pakistan or any officer
appointed by such government or were vested in or managed by any Board constituted by
or under any law or in the former Government of East Pakistan shall be deemed to have
vested in the Government of Bangladesh on and from the 26th day ol March, 1971.

EXPLANATION -" Properties " means propertlies of any kind. movable or immovable
and includes any right or interest In such properlies and any debt or actionable claim. any
securily or negotiable instrument . any right under a contract and any industrial or
commercial undertaking ‘security ° includes share., scrip, stock bond. debenture.
debentlure slock or other marketable security of a like nature in or of anybody corporate
and Government securities.

(2) Nothing contained in this order shall be called in question in any court. In Arlicle
2. in clause (1) after the words Government of Pakistan " the words comma " or. any
officer appointed by such Government ~ have been inserted by P.O. 134 of1972.



LAND LAWS AND LAND ADMINISTRATION MANUAL

THE ENEMY PROPERTY (CONTINUANCE OF EMERGENCY
PROVISIONS) (REPEAL) ACT 1974.
(ACT XLV OF 1974 ) .

The following Act of Parliament recelved the assent of the President or} the Ist July,
1974 and are hereby published for general informatjon :-

ACT No. X1V of 1974

An Act to repeal the Enemy Property (Conlinuance of Emergency Provisions)
Ordinance. 1969 .

WHEREAS 1l is expedient lo repeal the Enemy Property (Continuance of Emergency
Provisions) Ordinance. 1969 (I of 1969), and to provide for malters connected with such
repeal

1t s hereby enacted as follows :-

L. Short title and commencement.- (1) This Act may be called the Enemy Property
[Continuance of Emergency Provisions ) (Repeal ) Act , 1974

wn
1=
-

(2] 1t shall be deemed to have come into force on the 23rd day of March. 1974 .

2. Repeal of Ordinance I of 1969 .- The Enemy Property (Continuance of Energency
Provisians § Ordinance, 1969 (I of 1969 ) . hereinalter referred lo as the said Ordiance, is
hereby repealed. '

3. Savings.- (1) Natwithstanding the repeal of the said ordinance and anything
contained in any other law for the time being in force on such repeal,-

(a) all enemy property vested in the Custodian of Enemy Propertly appoinled under the
provisins ol the Defence of Pakistan Rules Continued In force by the said Ordinance shall
vest in the Govermment ;

(b} all enemy firms the trade or business of which was being carried on by any person
or Board authorised under the provisinons of the Defence of Pakistan Rules continued in
foree by the said Ordinance shall vest in the Government .

Explanation . - In this sub -seclion. -

(1) "Custodian of Enemy Property” includes an Additional Custodian of Enemy Property
- a Depuly Custlodian of Enemy property and an Assistant Custodian of Enemy Iropery
appeinted under the Defence of Pakistan Rules continued in force by the said Ordinance:
and

il enemy property ™ and “enemy firms " shall have the same meanings as are
respectively assigned fo them in the Defence of Pakistan Rules continued in force by the
said Ordinance: .

[2) Subject 1o the provisions of sub- section (I), the repeal of the said Ordinance shall
nol - ) ’

fal revive anyvthing not in force or existing al the time at whih the repeal clfect;

(bl Glfect the  previaus aperation of the ~iid Ordinance or the provisions of the
Deterce ol Pakistan Rules continua! in force by the said Ordinance or any order made
thereunder or anvihing duly done o ilferd under the said Ordinance or such provisins

or order:
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(c) affect any right , title, privilege. obligation or liabllty acquired. accrued, or incurred
undet the sald ordinance or the provisions of the Defence of Pakistan rules continued in
force by the sald ordinance or any order made thereunder:

(<) affect any péna]ly. forfeiture or punishment incurred In respect of any offence
commitled against the provisions of the Defence of Pakistan Rules continued in fore by the
said Ordinance or any order made thereunder ; or

(c) alfect any Investigatlon. legal proceeding or remedy in respect of any such right,
privilege, obligation, liablity, forfeiture or punishment as aforsaid .

and any such Investigation. legal proceeding or remedy may be instituted continued or
enforced . and any such penally. forfeiture or punishment may , be imposed. as of the sald
Ordinance had not been repealed .

4. Indemnity.- No suit prosecution or other legal proceeding shall lie in any court
against (he Government or any person for anything. or for any damage caused by anything.

« which is In good faith done or intended to be dene in pursuance of any of the provisions of
the said Ordinance of the defence of Paklistan Rules contiuned in force by the said
Ordinance or any order mace thereunder.

5. ‘T'he Enemy Properly (Continuance of Energancy [I’rovisions) (repeal ) Ordinance.

1974 (Orel. IV of 1974 ) is hereby repealed.
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THE ENEMY PROPERTY (CONTINUANCE OR EMERGENCY
PROVISIONS) (REPEAL ) (AMENDMENT ) ORDINANCE, 1976
Ordinance No. XCIII of 1976.

An Ordinance to amend the Enemy property (Continuance of Emcrgcnt"y provisions
(Repeal ) Act . 1974 .

Whereas it 1s expedient to amend the Enemy Property (Continuance of Emergency
provisions ) (Repeal ) Act | 1974 (XLV of 1974.) for lhe purpose hereinalter appearing ;

Now therefore .In pursuance of the proclamantions of the 20th August, 1975 and Lhe
Bth Nevember, 1975 and in exercies ol all powers enabling him in that behalf the
President is pleased to make and promulgate the following Ordinance:-

I. Short title and commencement .- (1) This Ordinance may be called the Enemy
Property (Continuance of Emergency Provisions {repeal ) {Amendment) Ordinance
1976 .

(2) It shall be deemed 1o have,come into force on the 23rd day of March . 1974 .

2. Amendment of section 3. Act XLV of 1974 .- In the enemy Property (Continuance of
Emergency Povisions ) (Repeal ) Act 1974 (XILV of 1974 |, in section 3. in suh-sct‘.’fi(‘)n (1]
atter the word ™ Government .” oceurring twice, the following words and commas shall be
inserted in both the places, namely-

“and shall be administerted, controlled. managed and disposed of by transfer or
otherwise. by the Government or by such officer or authority as the Gavernment may
direct

Comments

It was argued that evidence was nol serutinised by the  Appellate Court below to come
to the hnding that the registration having been done in 1975 it will be presumed thal the
vendor Gopal Chandra Shil was physically present in Bangladesh. The crucial question for
remaned bemng the physical presence of the vendor it is presumed under section 60 of the
Redistranion Act that the registration was done in accordance with law and the
requirement of law was fullilled. It is a rebuttable presumplion but it could not be argued
how the evidence as it is has rebutied the presumption (1989 BLD [AD) 120 = 41 DLR
(AD]) 124

In the rase of Harvi Waziullah Vs, AD.C. (Rev.) Noakhali plaintifts filed suit for
declaration of their title ta the suitland as they found their title clouded by a Notice dated
I8th Apnil 1978 served upon them by the $.D.0. Feni, treating the suitland as vested
praperiy and asking them to surrender it. Plaintiffs’ case in short is that the suit land
oridinally belonged to one Shashi Bhusion Mojumder, on whose death in or about the year
1913, Jis six sons ineluding Hemendra Kumar Mojumder inheriled it along with other
propertics of Shashi Bhusion. After the death of Shashi Bhusion the six brothers amicably
partitianee all the inherited properiices Iving in dillerent place: the suitland  at Feni fell
cxelusive v o the share of Hemendra: the properny at Naravangan) lell into the share ol
Dhirendra, the elidest ol the brothers, winle the property in Caleuua fell 1o the share ol
remaining four brothers. Hemendra by four registered sale deeds, transferred the suitland
to the plaintilfs who went inlo possession thereof. The plaintiffs’ claim of amicable
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partition among the six sons of Shashi Bhuslon was denfed by the defendants and it was
challenged as'a device lo save the land from the mischief of law.

The learncd Sub-ordinate Judge. on considcratlon of cvidence. both oral and
documentary Including a photostat copy of a declaration dated 2nd April 1963 made by
four the sons of Shashl Bhusan living in Calcutta (Ext. 16) and the judgment of a previous
suit in respect of the amicable partition of the same land (Ext. 7d) found that there was an
amicable partition by which the suitland fell exclusively to the share of Hemendra who was
all along in this country and the transfers made by hlm to the plamllﬂ’s are genuine and
decreed the sull. .

In the first appeal preferred by the dependents the High Court Divislon held that the
main documents In support of the amicable partition, namely the declaration (Ext. 16) and
the judgment of the previous sult (Ext. 7d) are not admissible in evidence or at least they
got no probative value: and except Hemendra and other 5 sons of Shashibhusion were
Indian Nationals from before 1965 and as such the suit land to the extent of their 5/6th
“share was enemy and vested property and decreed the sult to the extent of 1/6 only.

The Appellate Divislon disapproved the decislon of the High Court Divislon and
observed that the declaration though made in 1963 was not referred to in the previous
judgment (Ext. 7d) date 31th January 1970 and the'question as to merit of this document
Ext. 16. will arise only If it is found to be admissible in evidence without formal proof.
Though objection was not raised when il was produced. the party producing it was not
exempted from explaining In the course of recording evidence why Its original was not
produced. Even If the Ext. 16 s not admissible In evidence the appellant’s case ol
amicable parlitlon stands independent of the same as other evidence and circumslances
including the previous judgment are «quite sufficlent to prove it. An amicable partition
between brothers co-sharers need not be effected by a reglstered Instrument as has been
held tn AIR 1958 SC 70 (41 DLR (AD) 97=1989 BLD (AD) 135).

Circular No. 1A-177/156 RL dated 23.5.77

Clause 4(1) :

Vesled properly.- Execulon of docwment in an Exchange case. Alter a deed of
seltlement was executed by a compelent officer of theGovernment whether it could take
the plea thal the officer had acted withoul its authority. Under the provisions of Act XLV of
1974 a vested properly can be transferred by the Government or by such officer as the
Governmenl may direct. lht‘ Governmenl having directed the ADC (Rev] lo lake necessary
action in the matter and in view of circulars on the subject, there is no room for daubt
hal the ADC was duly autherised to execute and register the deed of settlement.The
arcer setling aslde the deed is Lherelore without lawful autherily (Mujaffar Ali Vs,
Bangladesh 43 DLR (AD) 137). ,'

The exposilion of the law relaling lo enemy and then vested properly as given in the.
impugned judgment of the High Courl Division correct and no exception can be laken to
the same. The enemy property (Conlinuance of Emergency Provisons (Rpeal) Act 1974
(Acl X1\ of 1974) on being amended by the Enemy Property (Continuance of Emergency
I'rovisions) (Repeal) (Amendment) Ordinance. 1976 (Ordinance No. XCIII ol 1976) by the
relevant clause of section 3 provides thal all enmy property vested in Lhe custodian of



528 [AND LAWS AND LAND ADMINISTRATION MANUAL

enemy property appolinted under the provisions of the Defence of Pakistan Rules and
continued In force by the ordinance (1 of 1969) shall vest in the Government and shall be
administered, controlled, managed and disposed of by (ransfer or otherwise, by the
‘Government or by such officer or authority as the Government may direct. Circular dated
23rd Mav, 1977 (page 554 of the Manual), of the Ministry of the Land Admnistration and
Land Reforms Division containing Instruellon for administration, management and
disposal of vested properly by clause 4 (1), provides that the ADC (Rev) may. with the
previous approval of the Government transfer or olherwise dispose of any vested property
cither Ly himself or through the sub-divisional officer in whose Jurisdiction the property is
situated. These are the provisions upon which the High Courl Division pul rellance. (43
DLR (AD) 137 (140).

Reading all these circulars together and keeping in view the Government policy In
respect ol regularisation of the exchange cases taking place prior o the war of 1965, it is
lound that these cases formed a class by themselves and the property Involved in such-
cases could not be equated with any other ordinary vested property. The instruclons of
the Government In respect of such property were always speeific and indeed they have
been separately treated and put in chapter 1X of the Land Administration Manual under
the heading "Exchange Cases'. The Memo. dated 23rd May. 1977. upon which the High
Court Division relied will be found in chapter VIII of the Manual under the heading
management of the vested property. In determining the validity of the deed of settlement
in the present case. therefore, all the circulars beginning from 15.11.68 relating to
Exchange cases are relevant and it could not be sald in view of Annexure 'F' In particular
that the ADC (Rev) in the absence of prior approval as required under circular dated 23rd
May, 1977, had no authority to execute the document in question cn behall of the
Government (43 DLR (AD) 137 (142).

Upon a close scrutiny of the matter it is found that the alleged absence of prior
approval ol the Government cannot he pressed into service for invalidating the order of
settlement. The Government itself does not say. it is pertinent to observe, that the
seltlement was bad because the ADC did not take its prior approval. The High Court
Division, thercfore, was not justified In supplying a ground which never occurred to the
Government. It has been noticed that under the provisions of section 3 of Act XLV of
1974, a vested propertly can be transferred by the Government or by such officer of
autherily as the Government may direct. In the present case it is clear from Annexure 'E'
that it is the Government which directed the ADC (Rev) was properly and duly authorised
under the law by the Government o execute and register the deed ol settlement on behalf
of the Government. Therefore, the alleged absence of prior approval of the Government
seems to be absent in the present case in any case (43 DLR (AD) 137 [_1_42].

Suit for declaration of title.- When the plaintill is not entitled (o the declaration - the
centention was thal the plaintiff was entitled (o a decree at least Lo the extent of 1/3rd
share af the suit land and that since he has been in possession of the entire suit land, an
cjmall property, the attempt to oust him without legal partition is unwarranted - But 1t is
not ascetained what is the appellant's share nor is it clear whether the 1/3rd share of the
sull land representing the original owner has been included in the Vested Property Case-
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Determination of the plaintiff's lawful share is not an issue in this suit. It Is a sult for
declaration that the Vested Properly case is lllegal, colluslve and vold- Now that the
plaintiff does not have title to the enlire suit land the grcater part of which is in fact an
enemy and vesled ptoperty he is not entilled to a decree he prayed for. He may seck
remedy by way ol parminn in an appropria1e Forum lNurux:zaman $arl-mr VS Seraj Mia &
Ors.1989 B.L.D. (AD) 9). - T
Artlcle 2(1] of P.O. 29/1972 5
i’ropcrly vested in Lhe cuslodlan ‘has becn \.csled in Go\ernmcnt by P. O 29 of 72
replacing the Custodian - (Rohima Akhter ‘IS Asim Kumar Bose . 40 D.L.R (AD) 23=B.C.R
1984 AD 424 =1984 B.L.D. (AD) 155)
The Enemy Property vested in the custodin has been vested in Government by repeal
of rule 182 of Defence of Paklstaﬁ Rules by Ordinance No 4. of 1974 (Ibid) .
By the amendment ol section 3 of Act No. 45 of 1974 the entire complexion of enemy
-properly was changed and power was given for disposal or transfer to the Government
vide s 2 of Ordinance No. 93 of 1976 (Ibid). '
By the provisions of the ordinance No 93 of 1976 power was given to the Government
1o dispose of the enemy (now vested } property and nothing was left for making the
seltlement Lhat such properly was to be preserved till conclusien of peace (Ibid).

Government having stepped into the shoes of the Custodlan by P.O. No 29 of 1972
and Act No. 45 ol 1974 cannol be heard to say that it has ne power to transler the
properly in question. The Custodian has no claim to such property (lbid).

In 1976 the Govermment became the sole authority and p,ut power of disposal and
transfer by Ord. No 93 of 1976 (Ibid)..

If the Government had power of transfer provided by Ordinance No 93 ol 76. nothing
prevents the Government from executing the document in pursuance of the decree of
spccirﬁr performance of contract (Ibid).

Ordinance 93 of 1976 which is the latest law expresses the legislative intent. It has
displaced the bar given by temporay law and as such the decree can be put into execution
(Pariyato<h Talukdar VS Assistant Custodian. 39 D.L.R. (AD) 178).

Proclamation of Emergency was however revoked by the President of Pakistan with
effect Irom 16 February 1969, and along with the revocation the Defence of Pakistan
Ordinance stood abrogated automatically. The Defence of Pakistan Rules would have
sumilarly fallen to the ground in their entirely along with abregation of the Delence of
Pakistan Ordinance . but cerlain provisions of these Rules relating to the administration
and cisposal of "enemy properties’ were kepl in force by making another law. The Enemy
property [Continnance of Emergency Provisions ) Ordinance. 1969, Ordinance No. | of
1964, .

Rule 182 was among Llhose Rules which were thus continued in force even after the
abrogation aof the Defence of Pakistan Ordinance. The Administration and disposal Order
(1966 | therefore continued in force automatically as Rule 182 continued in force, there
having Leen no necessity for a separate legislation for this purpose. After emergence of

67—
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Bangladesh as an independent State, Ordinance No. 1 of 1969 was repealed by Act XLV of
1974 namely the Enemy Property (Continuance of Emergency ) (Repeal ) Act. (1hid)

Enemy Property (Continuance of Emergency ) (Repeal ) Act of 1974 section 3(1) and
ordinance 93 of 1976. '

All Enemy Property vested in the Custodian is vested in Covernment.

This Repealing Act in seclion 3(1) provides inter alia that all enemy property vested
in the custodian of Enemy Property appointed under the Defence of Pakistan Rules as
continued In force * shall vesl In the Governmenl.” This section was amended by
Ordinance No. 93 af 1976 which provides that the enemy property vesled in the
Government shall be aministered. controlled, managed or disposed of by transfer or
olherwise by the Government.

With the enactment of the Repealing Act as amended by ordinance 93 ol 1976. We
find that the property which was * Enemy Property " under the Defence of Pakistan Rules
has become "vested property” and thal the Government gol all powers to administer.
control and dispose of il by transfer or otherwise. (Ibid).

“Previous operation” of a repealed law mean and include all action past and close.
There cannot be two conflicting laws, on prohibiting'sale and the other permitting sale.

In these changed circumstances it is to be seen whether section 3(2) of the Repealing
Act has preserved and kept alive Article 8 of the Administalion and Disposal Order which
prohibits transfer of the property by sale In execution of a courl decree. Section 3(2)
saves Lhe ‘previous operations” of the Defence of Pakistan Rules and of any order macde
thereunder, Administration and disposal Order (1966) s a by-law or subordinate law of
the Defence of Pakistan Rules. It does notl mean and include Previous Operation " of
those Delence of Pakistan Rules, now repealed, and as such this order is nol saved by
section 3(2). "Previous operation” of a repealed law mean and inelude all actions past and
closed which were taken thereunder. A subordinate law must fall (o the ground along with .
its parent law. If the Administration and Disposal Order has been saved and continued in
force even after repeal of the parent law, then there will be two conflicting laws on the
same subject, one prohibitting sale and the other permitting the sale. This conflicting
result could not be the intention of the Legislature. Again, even if the Administration and
Disposal Order had not been repealed but saved by the saving clause, still it will have no
ellect in view of the later legislation. Ordinance No. 93 of 1976, which shall prevail over
the earlier one as according to the canon of construclion the later law in point of time Is
the last expression of the legislature’s will. Section 3(2) of the saving clause [s itsell
sublecl to section 3(1) which gives full power lo the Government to dispose of the
preperty by sale or otherwise. (Ibid). ’

Enemy Property (Continuance of Emergency (Repeal ) Acl (XLV 0f 1974 ). secllon
3(1) and ordinance 93 of 1976 .

The vustodian has disappeared from the scene and the praperty has been vested in
the Government.

The Custodian did not act in his personal capacily while dealing with the property so
as lo acquire any right or-incur any liability in respect of the properly, nor Is the custodian
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any longer In the picture. The custodian has disappeared from the scenu: and the property
has been vested in the Government so long the | Toperly was vested ir the custodian it
was cxcn'mpled from sale. Now that the property Is not vested in tae custodian the
pmvlsloh as lo exemption will not apply.

~ With the repeal of the Defence of Paklistan Rules, the Administration ‘and Disposal
Order made thereunder also stood repealed. The bar to the execut.on ol the decree
passed in favour of the appellant. [ find. has been removed. The decree is found to be
quite execulable. (Ibid).

Rule 182(1) : ' . .

Central Govenrment authorised to appoint Custodian. Deputy Custodian and Assistant
Custodians and order vesting of the enemy properly in the prescribed Custodlan by an
appropriale order.

Under rule 182 (1) the Central Government was authorised to appoint Custodians and
_Depuly Cuslodians. Assistant Cuslodians of Enemy Properly and to vest or provide for and
regulate the vesting of such enemy property by appropriate order.

The relevant provision of the Rule as it stood afler amendment on 2. 11 65 read as
under :-

+ Rule 182 (1). with a view to preventng the payment ol moneys to an enemy firm and
o provide for the Administration and disposal by way of transfer or otherwise of enemy
property or matters concerned therewith or incidental thereto. the Central Government
may appoint a Custodian of Enemy Property for pakistan and one or more Depuly
Custodians and Assistant Custorlians of such local areas as may be prescribed and may by
order (Emphasis added ) ‘

(b) Vest or provide for and regulate the vesting in the prescribed Custodian , such
enemy property as may be prescribed”. (Sunil Kumar Ghosh VS Bangladesh 39 DLR 377 =
1988 B.L.D 131)

Enemy Property (Continuance of Emergency Provisions ) Ordinance (1 0f1969)

Proclamation of Emergency revoked but the provisions of Defence of Pankistan Rules
relationg to the control of enemy properly continued.

The proclamation of Emnergency was revoked on the 6th February. 1969 resulting in
Lhe repeal of the Defence of Pakislan ordinance and the Rules framed thereunder but the
provisions ol the Defence of Pakistan Rules relating Lo the Control of trading with enemy
and the control of enemy firm and the administration of property belonging to the
enemies were made to continue by lhe Enemy [Properly (Continuance of Emergency
Provisions) Ordinance, 1969 (Ordinance No | of 1969 ) (Ibid).

For vxercise of powerfunder the Defence of Pakistan Rules it was necessary that the
stale of war between Pakistan and India Continued.

It will be noticed thal in order that the aunmnﬁ_; concerned could exercise its power
under the Defence of Pakistant Rules or any order framed thereunder. With regard to the
properties which came.under the definition ol enemy properties within the meanging of
<aid Rules it was necessary that the slate of war between pakistan and India continued as.
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otherwise. such properties would cease to have the character of enemv properties and the
provisions of the said Rules would be In applicable thereta (Ibid).
*  Rules 182 {1) (b) :
No order of Vesting could be made under this Rule after the cessation of the stale of
war when the property had ceased to be Enemy Property .

It thus appears according to the later decislon of the Appellate Divisions that the state
af war between India and Pakistan ended on the 16th February, 1969 .

There appears to be nothing in Rule 182 to show that property belonging to an inuin
awner or resident could. on a mere assumption of enemy character, adu omatically vest in
the custodian of Enemy Property. It could vest in the concerned authonty. If, as a matte
of Tact there has been an approprate order of vesting under Rule 182 (1) (b) of the
Defence of Pakistan Rules during the continuansce ol the state of war between the two
countries, No order ol vesting of such properly conld be mude nor could anv step be
taken to take over such a property after the cessation of the slate of war in-as-much as
such property had ceased lo be enemy properly on the cessation of the said state of wai
1hic). i

If a~ a matter of fact any appropriate order of vesting had been made during the
continuance 60 hostility  subsequent taking over was permissible .

It haw been suggested that it has been laid down in the aforesaid judgment in the case
af M/s. Dulichand Omraolal Vs. Bangladesh, 33 DLR {AD] 30 that a properly which
became an emeny properly at any time within the period of the said period and conld as
such be taken over by the Government at any time after the cessation of the state of war
notwilthstanding the fact that there was no appropriate order of vesting during the
continuance of the said state of war. There are no doubt certain expressions i the said
indgment from which such a conclusion has been sugdested. There is. however, no
posilive statement of law to the said eflect in the said judgment and there appears 1o
have been no oceasion also . it may be respectfully stated.to express such a view, as in the
aloresaidl case there was in fact an order , of vesting of the firnm of M/s. Dullchand
Omraolal in the Additional Custodian of Enemy property on 6.10.1968 i,c. within the
periodd ol the state of war. It apears thal the question of the contingency of the absence of
a Vesting order was not within the consideration of their Lordships. With great respect |
may say that what their Lordships wanted lo imply in substance in the said case was that il
during the continuance of the state of war (here had been an appropriate order of vesting
ol a property  which was an enemy properly and actual steps to lake over such property
has not been taken by the Concerned authority at that time. subsequent laking over of
such property is permissible. (Ibid).

Article 2(1) of the President s Order No. 29 of 1972 as amendinent under
President s Order Noo 1349 of 1972 .

Alter the emercence of Bangladesh onlyv those properties vested 1 the Govermment of
Hungladesh which had already vested in the Custodian under Rule 182 (1) (b} ol the
Delenee of Pakistan Rules.  (Ibid).

Aflter the vesting of the properties under President's Order No. 29 of 1972 there
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could not be any, fresh vestng in law In the Govl, of Bangladesh as contemplated in Act
XLV of 1974 and thls does nol seem 1o be consistent with the correct positlon of law.
(Ibid), . ]

A Parlicular p:l'bper!y will be a vested praperty only If It Is an enemy properly as
defined: in Rule 169 (4] of the Defence of Pakistan Rules . 1969 on 3-12-65 and nol on
any day subsequent thereto.(Ibid)

Section 3 of Ordinance No 1 of 1969 -

When the owner left the country for India during the war of liberation the state of war
between the twe countries having ended on the emergency ol Banglaedsh on 26th March
1971 there was no scope for vesting his property in the Depuly Custodian as enemy
property . (Ibid )

CO-Sharers in exclusive possession are entitled (o retain possession till partition.
{Ihid)

Under Art 2 (1) of P.O, 29 of 1972 all properties and assets which formely vested in
the Govt . of Pakistan now from 26.3.71 vest in the Govl. of Bangladesh . (Subitri Barai Vs,
Assistant Cuslodian of Enemy Properly 39 D.L.R. Page 172).

Effect of Act XIV of 1974 {Amended by Ordinances XCII1 of 1974) is that all the enemy
propery now vest in the Govt . of Bangladesh . (Ibic)

Rights in respect of enemy prn-perly having now vested in the Govl. of Bangladesh
(read wirh the repeal of Ordinance 1 of 1969 ) the office of Deputy cuslodian and
Assistant Cuslodian of Enemy properly stood abolished . (Ibid).

The Government of Bangladesh is the proper persen to institute sults in respect of
such properties in accordance with the provisions of section 79 and Order XXVII Cade of
Civil Pracedure.

With the repeal of Ordinance 1 of 1969 the office of the Deputy Custodian or Assistant
Custadians of enemy property which was a creature of the Defence of Pakistan Rules stocl
abolished.

Plaintiffs figuring himsell as A~sit. Cuslodian sought declaration thal exparle decree of
24 December 1961 was fraudulent and claimed that subject-maltler of thal suit vested in
Depuly Custadian of Enemy Property. But the suit nol having been instituted by the
Government it does nol lie (Ibid).

Section 3 of Act XLV of 1974 : . , ‘ )

Deelaration and listing a property as cnemy properly In 1985 belonging to one who
lost Interest therein fn 1962 und belonging to persons who never left the country are
illegal. (Sreemati Parul Knsum Roy Vs, Bangladesh 988 BLD 6-39 DLR 489).

The plaintiflis elaiming his title to the suit land on the basis of a deed of gift. | have
Lot na daubt in my mind that the initial onus was on him 1o prove his title . The
ebservaton made in 32 DLR (AL} 29 would be of no avail o the appellant, as he latled 1o
discharge  his initial onus by proving his document of title . Had lie succeeded (o do so
then the onus would have shifled on (he cnemy properly authority to prove that the
execulants of the plaintilfs document , the sons of Surendra Mohan Saha,. were resicing
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in an encmy country at the relevant time . (Abani Mahan Saha VS Asslstan Custolian 39 D.
LR (A D] 223 =1986 B.C.R(A D) 436). —

As lo the claim by the respondents that the suit land became enemy property. no
evidence In support of the same was produced belore the Court. On the other hand. P.W.4.
patul Rani Pal. in whose care the property was left appeared before the trial court and
stated that she never leflt the country. It appears that on the informatlon of one
Mosleuddin. Member-in-charge of the local Union Councll wha. being interested in
grabbing the property by getting It leased out {+ 1> party men . reported Lo the authority
that the suit land was enemy properly.. So fur as he question of title is concerned, this
can be decided in a separale suit challenging {he decree oblained by the appellant in 0O.C.
Suit No. 194. of 1961 (Manindra Nath Sen Sarma Vs. Peoples Republic of Bangladesh.
(1985 BCR 1985 AD 85).

Suil for deciarmion of litle, permanent injunction and confirmation or recovery of
possession- Sult lands having been seltled by lhe original owner. Basanta. in favour of his
sister Bidumukhi before 1947 . the assumption, that since the original owner and their
heirs were absent from the country when Lhe Delence of Pakistan Rules 1965 come Into
aperation. the suit property musl be enemy property Is wrong the finding regarding the
settlement of suil propertly by the original owner in [avour of his sister having not been
reversed by the High Courl Division . It was not correcl to say that the title therein still
remain with the original owner, Basanta and his heirs- The property in question is not
withoul the owner who was inside the country al (he relevent time.- (Bimal chandra
Adhiken: Vs. Syed Makbule Hossain & Ors. B.C.R. 1985 AD 421)

Il a property is relcased from the list of enemy properlies. the restrictions, rules and
regulations of the said enactment have no binding force. (Mst . Aftabunessa Vs Md.
shamsul Haq Talukder and Ors - B.C.R 1984 AD 264).

Qrdinance 1 of 18969:

The purpose of the ordinance was that notwithstanding the withdrawl of the
emergency. and Delence of Pakistan ordinance ceasing to have effect. certain provisions of
the Defence of Pakistan Rules made under the said Ordinance were sought to be
continued relating to the contral of trading with enemy and control of irms, and vesting
and administration of the property belonging to them . (M/s. Dulichand Omraolal Vs.
Bangladesh. 33 D.I..R (AD)30 =198] B.L.D (AD) 1.

Il any aclion is sought to be taken with regard to any properly aller 16.2.69. as enemy
property. il Is la be seen whether the property sought to be taken over as enemy property
was so hetween 6.9.65 and 16.2.69 the promulgation and revocation of Proclamation of
Emergency. If at any time during the currency of the Emergency with the Defence of
Pakistan Ordinance and the Rules remaining in full force. the properly comes within the
definition of "enemy properly il continues to remalin so. even though actual steps might
not have been taken by the appropriate authority to lake it over . and so the authority,
whether the Custodian or Additional Custodian or Assistant Custodian or Board. may . for
its manaement and control and vesting or transfer either under Rule 181 or 182 of the
Defence of Pakistan rule take action. It is to be observed that an inclividual or a property
becomes an ‘enemy’ or enemy property * by aperation of law on the fulfilment of the
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conditions laid down by the relevent Defence of Pakistan Rules ancl 1. further formal
declaration by an officer or authority is needed and once a property comes within the
definition of 'enemy property’ within the period of 6.9.65 o 16.2.69 subsequent taking
over of such proberty Is permissible but not otherwlise, (Ibid)

Rule 161: |

Enemy Property " in the context of Defence of Pakistan Rules.-

A mistaken idea is likely to occur that for a property to come within the mischief of *
enemy property’ under the Delence of Pakistan Rules, a state of war or actual military
operation between Pakistan and India Js (o exist, and thal existence ol state of aflalrs as a
fact could only be within the domain of the Execullve Governmenl and unless (he
Executive Government has Indicated otherwise, it should be so assumed . (Ibid).

Appellant alter purchase is in possession of the property- Before It could be trealed as
enemy property the authorily concerned must prove that the appellant or his vendors
migrated to India before the Enemy properly law came into operation in 1965. (Abul
khair Mia Vs. Banglasdesh 32 BLR (AD)29)

Kabala executed and registered in Bangladesh in 1975 -Presumption is that the
executant was cilizen of Bangladesh as no Indian natlonal could transfer any property in
Bangladesh (In 1975 by registration - (Sultnauddin Chowdhury Vs. Government of
Bangladesh -32 DLR 252), :

Treating a property as an enémy property on the basls of an enemy property case
started in 1978 is not valid in law [Nittya Gopal Ray Berman Vs, Paran Gopal Nandi & Ors
32 . DLR 11).

Custedlan of the enemy property lreating a property as being a Vested property
without lawful basis for treating It as such and leasing out same to another is unauthorised
and illegal. (Hiralal agarwala Vs, Deuputy Commissioner, 31 DLR 359).

—
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EAST PAKISTAN ENEMY PROPERTY (LAND & BUILDINGS )
ADMINISTARTION & DISPOSAL ORDER 1966 - Article 5:

Co sharer In exclusive possession of a Joint land - His possessioa is nol unlawful
(within the meaning of Enemy Property land ) and he cannot therefore be ousted from the
sald property without bringing a parlition sult for effecting partition of the ‘Joint land .
(Benoy Bhusan Vs. 5.D.0.B. Baria 30 D.L.R. (SC)142) ;

Land In Jolnt possession of which part Is in Joint possession of real owner and parl
belongs tp an enemy owner-custodian can not dispossess the real owner from that land.
His enly remedy is o seek partitlon so as to separate the enemy porlion from the owners
portion.(tbid).

The Sub-Divisional officar as Assistant custodian representing the shares of enemy
owners could not go Into possession of the Joint land by dispossessing the co-sharer in
possession without partition nor could he arbitrarily specify certain area representing the
share of the enemy owners and lease out the same- The whole act of the defendant No. 2
including leasing out of o4 acre out of the suit property lo defendant no. 3 is illegal and
without jurisdiction and the suit Is maintainable without prayer for declaration of title and
recovery ol poossession. (PROMODE RANJAN PAUL & ANO. VS, GOVT. OF BANGLADESH
& ORS 1987 B.L.D 259).

East Pak. enemy property (Land & Buildings ) Administration . Order, 1966.

Article 5 :

Unless the plaintiff is found to be in unlawful possession of an enemy property Is not
lLiable to be evictecd under section 5 of the sald order. [Khalilur Rahman Vs. province of
East Pakistan 29 DLR 239)."

Rule 161 (b):

In plain meaning. rule 161(b) says that a person who is the residenl in enemy
territory 1s an enemy . Enemy territory is a counlry which is al war or engaged in military
operalions against Pakistan. The declration of Emergency was made on September 6.
1975 on the oulbreak of war with India and this declaration of Emergency continued in
force till 16th February 1969 when it was withdrawn by an Ordinance. In May. 1966 when
appellant s properties were declared an enemy property, the Declaration of Emergency
was in loree and therefore the state of war or the military operation was subsisting. The
appellanis at the relevant {time was residing in India for a continuous period ol six
vears.[Gurudas Saha Bs. Depuly custadian . Enemy propery 28 DLR (AD ) 133).

Eusn‘Pakistan Enemy Property (lands & Buildings JAdministration and disposal Order,
1966. Article 5 (Ia) (1b) :

Before an (enemy) property is declared 1o be in unlawful possession ol a person the
latter must be served with notice to the effect that he is in unlawlul possession of the
property in question and ask him to show cause why he should nol be ejected and upon
hearing hum if he appears the order of ejecling him is lo be passed. Wilhout such nolice
the order passed against him nol be a valid order. (Naresh chandra Nandi Vs. the Depuly
Commissioner Dhaka 28 DLR 437).
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Rule 161 and 169:

Under rule 161 a person amongst others i he s residing in enemy territory. is an
enemy and his property shall vest in the Enemy property authorily. Rule 169 defines an
enemy subjecl. as any person who has permanently settled in an enemy territory. The rule
further says that, any share Is held by an enemy subject in a firm the firm Is an enemy
firm and any properly held by it, Is enemy property and shall vest in the custodian of
enemy property. (Vice Chairman E.P Enemy Properly Management Board Vs. Shah Golam
Nabi 27 DLR (AD) 1586).

Bangladesh Vesting of property and Assest Order 29 of 1972- Art . 2(1).- All
properties which during the Govt. of Pakistan vested In the Govt, have from 26.3.71 vesled
in the Govt. of Bangaldesh, (Bangladesh Enemy property management Board Vs. Abdul
Mavzid. 27 DLR (AD) 52 )

Art. (1) - Enemy firm which vested in the Custodian of the Enemy Properly has [rom
26.3.71 vesled in the Govt. of Bangaldesh and therefore in any suit respecting such a firm
Govl. is n necessary parly.(Ibid).

Sectien 2 of ordinance 1 of 1969 provides that notwithstanding the fact that the
Delence of Pakistan Ordinance ceased lo have effect [rom 16.2.69 the Defence of Puklstan
Rules shall continue in force. (Ibid ).

Under section 2 of Ordinance No. 1 of 1969 read with the Schedule thereof, the
power 1o order Lhe Vesling of a property, which could be treated as an enemy propertly,
was available netwithstanding the cessation of the effect of the Defence of Paksitan
ordinance .(1bid).

Enemy property - Appellant is in undisputed possession of Lhe entire properly but
appellant’s claim to tille has been disputed- custodian of enemy property can not take over
possession without [fective partition Order of lease Is illegal (Nipendra Nath Dhar Vs.
Deputy Custodian . enemy property (Land and buildng ) Dhaka . B.C. R. 1981 (AD) 109).

East Pakistan Enemy Property (Land & Buildings) Administration and Disposal Orcer
1966 . Article 5: -

That a person in occupation of the property on the basis of a lawful agreement can not
be ousted from his possession unless and until his possession has become unlawful and
unauthoriesd. (Messrs  M.M.Ispahant Ltd. VS Depuly Custodian of enemy propery 20
D.L.R. (Dhaka) 493). '

Possession of a lenant of an cn‘er'tiy'p'rnperty cannal be lermed as unlawful only
because the property has hecome an enemy property unless and until the tenancy is
lerminated in accordance with  law. Similarly a person in occupation of a properly in parl
performance ol contract ta purchase can not also be said to be an unauthorised occupier
only because the property has heen declared 1o be enemy property . (I

Mere vesting of the enemy properly in the cuslodian does not lransgress on Lhe title
or the uliimate right of the real owner and a person In possession of the enemy properly

68 —
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by virtue of a document , of however limited or tmperf:« | ndure it may be, can nol be said
to be a lresspasser and he can nat be ousted from It by the custodian. (Ananda Mahan
Kundu VS The Province ol East Pakistan 20 DLR (Dhaka) 976).

Rule 182 (1):

Rule 182 of the Defence of Pakislan Rules provides for appointment of a Custodian of
Enemy property by the Government for the purpose mentioned in the said rule. Under
this Tule a Nollficalion was issued by the Government of East Pakislan vesling all enemy
properties other than "enemy firm * as defined In sub-rule (1) of Rule 182 of the said
Rules in the depuly Cuslodian of enemy property ( Land and Buildings ) with effect from
3rd December. 1965 . Sub- rule (b) of this natification prohibited transfer of any land or
building so vested in the Deputy Custodian by sale. exchange. gift, will morigage. lease,
sub-lease or any other manner by any other person and any such transfer has been made
null and Void il made in contravention of this order(Ibid).

Rule 181(1) :

Power under the rule when exercisable and when enemy firms can be taken over by
the Government.

For applications of the provisions of rule 181 to an enemy firm. it Is required of the
Government Lo be satlsfled objectively as to whether the running of the enemy f[lrm is
likely to be affected by the state of war as to prejudice Lhe elfecuive conlinuance ol its
\rade or business and as to whether in the public interest the (jede or business of the sald
enemy firm should be continued or carried on, If the Governmenl is satisfled with regard
1o these conditions. then and then alone the Government can pass an order :\uthorislnj.. a
person o varry on the trade or business in such manner and to such extenl as may be
prescribed in the said order. Il comes lo this thal. whenever.powers under rule 181 are
1o be excreised. the Government will have lo make an order which must be a speaking
order [ullilling the conditions laid down in sub-rule (i} of rule 181 of the rules .

All the enemy [lirms may not be necessary lo be taken over by the Goivernment and
only those in respert of which the Government feels that the conditions mentinoned in
sub-rule (il of rule 181 are fulfiled, an order under the sub-rule can be made. It means
that the Government will have te name the enemy firmn and make an order specifically
with regard to thal enemy firm under rule 181 (Rajendar Narayan panday VS Govl. Ol East
Pakislan . (1968 ] 20 DLR 904).

Rule 181 and 182: Rule 182 nol applicable to enemy firms Action laken without
authorily under rule 181- illegal .

Arl:r\11 thal have been taken are all seem to have been taken under rule 181 but as no
notification under that rule has been ma‘de to confer jurisdiction on the Assistanl
Cuslodinn of Enemy properly. Dinajpur. to do what he has done the steps laken is without
jurisdiction. (Ibid).

Rule 182: Where circumstances of a case establish that a pcisons in possession af a
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property treated as enemy properly has sel up and proved a prima facle title to the same,
it amounts to this that the question that his possession of the properly was Illegal was in
Issue anc therefore, such possession cannot be treated legal without a decision of this
question in a properly constituted suit (Shah Ghulam Vs, Vice-Chairman . (1970 )22 DLR
18).

Rule 182 : Seclion 83 C.I.C. not conflict with (he rights and duties of the custodian of
Enemy I'roperty conlerred by the Enemy praperly (Custody and Regisiration ) Order.
1965. (State Bank ol India Lid . Vs, The Custodian of Evacuee Property, West Pakislan ,
(1970 122 DLR (WD) 45).

Right af the cusiodian to fix and realise compensalion. Rule 182(1) of the Defence ol
Pakistan Rules, 1965 empowers the Government lo promulgate an Order and prescribe
thereby the doing of certain things by the Custodian of Enemy Properly as mentioned in
clause () ta (1) of the said sub-rule. Pursuant to this power the Gavernment promulgated
the Easi Pakislan Enemy Property (Land and Buildings] Adminisiration and Disposal
. Order. on Sth Janvary, 1966 By this Order powers in conformily with varous clauses of

the sub-rule (1) were conferred on the Custodian of Enemy Properly. In terms of the
powers conferred on the Custodian by paragraph 5(3) of the Order the Cusladian has a
right of lix and recover compensalion from a person in unlawlul passession of the enemy
property. (Jagat Chandra Das Vs. Assistanl Custodian of Enemy Properly. (19G8) 20 DLR
996).
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LAW OF ABANDONED PROPERTY
Introduction

Aflter the emergence of Bangladesh as an independent nation hundreds of West
Pakistani industrial/business enterpreneurs had lefl the country. Mills, factorles,’
establishments etc., were abandoned by those West Pakistanls.

Ta make provisions for the taking over of control and management of those abandonecd
industrinl and commercial concerns Acling Presidenls’ Order No. 1 of 1972 was
promulgated on 3rd January 1972. Besides indusirial and commercial concerns many
other movable and immovable properties were left by certain persons who were not
present in Bangladesh or whose whereabouts were unknown or who ceased lo occupy or
supervise or manage in person their properly. or who were enemy aliens. To make
provisions for the control, management and disposal of all those properties 0. 16 of
1972 wa~ promulgated on 28.2.72.

On and [rom 28th February, 1972 when the Abandoned Property Ovder of 1972 (1.0
16 of 1972) was promulgated any property which was owned by any persan who is not
present in Bangladesh or whose whereabouts are nol known or who has ceased (o
supervise or manage in person his property will be abandoned property. Such property
will also include any property owned hy any person who is a cilizen of a stale which was at
war with Bangladesh and property taken over under the Acting Presidents’ Order No. 1 of
1972,

It appears (hat the legislative authoerity has employed mulliple system in the
definition. It has [first defined with denatation and connotation the words abandoned
property and then has emploved an inclusive deflinition and then an exclusion clause. It
has also added an explanation. Interpretation of the delinition clause no doubt creates
some complexity, The best way 1o interprel it is to give a harmonious meaning 1o all the
clauses ol Article 2(1) . so that each clause gets itls own meaning and at the same time
harmonises with the meaning ol the whole. The defining part cdenoles property owned by
a persan wha is either not present in Bangladesh or whose whereabouls are nol known or
who has ceased (o ovcupy, supervise or manage in person his propertly.

Then comes the enclusive definition. In the inclusive definition, it included two
calegorics ol property, first is the property owned by a person who is a citizen of a state
which alter 25th day of March, 1971 eilher is at war or engaged in military operation
against Bangladesh, the second is the property taken over by the Governmentl under
Acting Presidents Order No. 1 of 1972. So far as the inclusion clause is concerned both
the categories of properties come within the meaning of the definition of abandoned
property.

Giving its gramatical meaning abandoned property will be that property whose owner,
either natural or artilicial person like corporation. is not present in Bangladesh. That Is
the first precondition. but not the whole inasmuch as the principal clause is qualified by
two subordinate bul allernative clauses. The first precondition af absence [rom Bangladesh
must be with any of the two attributes contained in the allernative subardinate clauses.
The other precondilion is alternalive one is whose whereabouts is nal known. and other,
who has ceased 1o pceupy or manage or supervise his prop iy, And when hoth the
preconditions of the principal and subordinate clauses. though alternative, are present.
then the property will bear answer Lo the definition of abandaned property.
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THE BANGLADESH (TAKING OVER OF CONTROL AND
MANAGEMENT OF INDUSTRIAL AND COMMERCIAL CONCERNS)

ORDER, 1972*
Acting President’s Order No. I of 1972.

WHEREAS il is expedient lo make provisions in the taking over of control and
management of cerlain industrial and c‘qmmerclnl concerns: .

NOW. THEREFORE. in pursuance of the Proclamation of Independence of Bangladesh
and excrcise of all powers enabling him In that behall the Acting President is pleased lo
make the lollowing order :-

1. (1} This Order may be called the Bangladesh (laking over of Control and
Management of Industrial and Commercial Concerns)Order, 1972.

(2) It extends to the whole of Bangladesh.

(3) It shallcome into force al once.

2. (11 Where the owners, directors or managers or majorily of the owners, directors
or managers. of any industrial or commercial concern have left Bangladesh or are nol
available to control and manage the concern. or in the opinion of the Governmenl of
Bangladesh, the awners or directors ol any Industrial or commercial concern cannot be
allowed in the public inlerest, lo conlrol and manage the concern. the Government of
HBangladesh may. nolwithstanding anything contained in any law for the lime belng in force
or in any instrument or document relating to the incorporation. registralion, crealion,
constilution or forination, of the concern, by notification in the offlicial Gazetle, take over
its control and management, or appoint a Managemen!( Board or Administrator. or direct
any aulonomous or semi-authomomous body or any other autharity. to take over its control
and management.

(2) Where a notilication is published under clause (1) in respect of any industrial or
commercial concern, all the powers and duties of the owners. direclors. Board of
Directors and managers of the concern. including the power to operale bank accounts,
<hiall vest in the Government ol Bangladesh., Management Board, Admninistrator.
Attonamaus or sem-autonomous body or (he authorily, as the case may be which takes
over the control and management ol the concern.

(3] The Management Bnard of the Administrator appointed under clause (1) shall hold
olfice for suich period and on such terms and conditlans as the Government of Bangladesh
may specily. I

{4) An aulonomous or semi-autonomous bocdy or an authority taking over the control
and management of any industrial and commercial concern under clause (1) shall act on
such lerins and canditions as the Gavernment of Bangladesh may specify.

*No iPub.- 3rd January, 1972- The above order made by the Acting President’s Republic of
Bangladesh on the 3rd January, 1972, is hereby published for general information.
[Muhlished in the Bangladesh Gazette Extraordinary, dated the 3rd January, 1972.]
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3. The Management Board., Adiministrator, autonomous or semi-autonomous body or
the authority controlling and managing any Indusltrial or commercial concern under this
Order shall exercise powers and perform dulies under the direcl supervision anél control
ol the Government of Bangladesh and shall submil such slatements and rurnJISh such
inlormation to the Government of Bangladesh as it may direct or require from (ime (o
time.

4. Noaction taken under this Order shall be called in question by or before any court
of law,

5. For the purpase of this Order. ‘industrial and commercial concern’ includes any
msurance company, factory or shop. but does not include any bank.

6. (1) The Acting President's Order No. 1-35/71/13. dated the 26th December. 1871,
is herely repealed.

{2) Notwithstanding the repeal, all notifications Issued under the said Order shall be
deemed 10 have heen issued under (he relevant provision of this order,

131 No diability shall attach (o the Government of Bangladesh ar any afficial for anything
done in wood faith or any order made under the said Order.

—_—



THE BANGLAD H ABANDONED PROPERTY (CONTROL,
AGEMENT AND DISPOSAL) ORDER, 1972

¥4 " president's Order No. 16 of 1972

WHIEREAS it is expedient to make provisions for the control, management and
chisposal of certain propertly abandencd by cerlain persons who are not present in
Bangladesh or whase whereabouls are not known or who have ceased lo occupy or
supervise or manage in person their property. or who are enciny aliens :

NOW. THEREFORE, in pursuance of the Proclamation of Independence of Bangladesh,
1971, read with the Drovisional Constitution of Bangladesh Order. 1972, and in exercise
of all powvers enabling him in that behall. the President is pleased 1o make the following
Orcler

1. (11 This Order may be called the Bangladesh Abandoned Property (Control.
Management and Disposal) Order, 1972.

(2) It extends to the whole of Bangladesh.

(3) It shall come inlo [orce al once.

2 11 this Order, unless there is anvthing repugnant in the subject or context.-

(1) ‘abandoned property means any properly owned by any persen who is not present
in Bangladesh or whose whereabouls are not known or who has ceased lo occupy.
supervise or manage in person his properly including -

(1) anv property owned by any person who Is a cllizen of a Siate which at any time after
the 25th day of March, 1971, was at war with or engaged In military aperations against
the Peaple’s Republic of Bangladesh:

(i) any praperly taken ever under lhe Bangladesh (Taking over of Control and
Management of Industrial and Commercial Concerns) Order, 1972 (Acting Presicdent's
Order Noo 1 of 1972). bhut does nat include -

(&) any property the owner ol which is residing oulside Bangladesh for any purpose
which. i the opinien of the Government, is nol prejudicial 1o the interest of Bangladesh:

(b) anyv property which s in the possession ar under the control of the Government
under any law for the time bemg in foree.

Explanation.- ['crson who is not present an Bangladesh includes any body of persons
or company constituted or incorporated in the terrtory or under the laws of o State which
at any tune alter the 25th day of March. 1971, was al war with or engaged in mlitan
pperations against the People < Republic of Bangladesh:

(AL authorised officer” means an oflicer authorisedd by the Government lor 1he
purpose of this Order)

(21 company mcludes a banking company and insurance company. .

{(3) ‘Government means the Government of the Peaple’s Republic of Hangladesh!

(1) |ll'c"~r'ri.h<'(| means preseribed by any rule, arder or direction made ar given in

pursuance af any ol the provisions al this Order:

1. Clause [TA] of Arncle 2 was inserted by RO, No. 125 ol 1972,
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(5) ‘property’ means property of any kind, movable or immovable and Includes any
right or interest in such properly and any debt or a actlonable claim, any security or
negotiable Instrument, any right under a contract and any industrial or commercial
undertaking, .

Explanation.- ‘Security’ includes share, scrip, stock. bond, debenture. debenture stock
or other marketable security of a like nature in or of anybody cotporate and Government
security. ,’

3. The provisions of (his order and any rule made thereunder shall have effect
notwithstanding anything inconsistent therewith contatned in any other law for the time
being in force.

4. On the commencement of this Order, all abandoned properties in Bangladesh shall
vest in the Government and shall be administered, controlled, managed and disposed of,
by transler or oherwise, in accordance with the provisions of this order.

5. (1] For the purpose of carrying the provisions of this order into ellect, and in
particular for the purpose of securing, administration, control, management! and disposal,
by transler or otherise, of abandoned property, the Government may take such measures
as it considers necessary or expedient and do all acts and incur all expenses necessary or
incidential thereta.

(2) Without prejudice to the generality of the foregolng provisions, (he Government
may, for the said purpose,-

(a) constitute one or more Boards for such area or aras or for such abandoned property
or such class or classes of abandoned properties and in such manner as may be
prescribed;

(b) appoint an administrator for any abandoned property on such terms and conditions
as may be prescribed; ‘

(e} carry on the business in respecl of any abandoned property;

(d) take action for recovering any money in respecl of any abandoned property;

(e} make any contract and excute any document in respect of any abandoned property:

(0 institute, defend or continue any sulil or other legal proceeding, refer any'dis'pule to
arbitration and compromise any debts, claims or liabilities arising out of or In connection
with any abandoned property: ‘

(g) raise on the security of any abandoned property such loans as'may be necessary; .

(h) pay taxes, dutles, cesses and rales lo the Government DI’.‘ te any local autharitly in
respect of abandoned property; and I

(i) transfer by way of sale, mortgage or lease, or olherwise dispose of. any abandoned
properly or any easement, interest, profit or righl, present or future. arising therefrom or
incidental thereta. )

1. For the purpose of control and manadement of the abandoned properlies Management Doard
for Dhaka City and its suburbs, Management Board for Chiltagong City and {ls suburbs, Management
Board for Khulna City and its suburbs, Management Board for other Districts and Munagement Board
fur cach Sub-division have been constituted, see Notifieation No. 21-6/72/60/ see. X-part daled 26th
January, 1676, published in the Bangladesh Gasette Extra. dated the 5th February, 1976, Part | in
mHPErseanion of the Ministry's notification No. 2R-6/72/1253 dated 12th June, 1972, '

69—
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6. No person shall. except In accordance with the provisions of this Order or any rules
made thereunder, transfer any abandoned property In any manner or create any charge or
encumbrance on such property, and any transfer made or charge or en¢ umbrance created
in contravention of this Order shall be null and void.

7. (1) Where any abandoned property Is not In possesslon of any person. the Deputy
Commissloner or the Sub-divisional Magistrate. lor the authorised officer] shall take
possession of the property in such manner as may be prescribed. )

(21 Where any abandoned property Is in possession of any person. such person shall.
within scven days of the commencement of this Order. surrender such property (o the
Deputy Commissioner or the Sub-divislonal Magistrale, or the authorised officer.

(3] Where the person in possession of any abandoned property fails to surrender such
properly as he Is requlred to do under clause (2). the Deputy Commissioner or the Sub-
divislonal Magistrate, or the authorised officer shall serve a notice on him in the
prescribed manner requiring him to surrender possession of the property. within seven
days of the service ol the nolice. to the person mentioned In the notice or to show cause
apgainst such surrender within the satd perfod and. If he fails to do so. the Deputy
Commissioner or the Sub-divisional Magistrate. or the authorised officer shall take
possession of the property in such manner as may be prescribed.

(4) Where the person on whom a notice is served under clause (3) shows cause, thin
the period specified in Lthat clause, against the surrender of the abandoned property. the
Deputy Commissioner or the Sub-divisional Magistrate or the authorised oflicer as the case
may be. shall, alter making such Iocal enquiry as he may consider necessary and alter
giving the person an opportunity of being heard, pass such order as he deems fit.

8, (1] Where any abandoned property consisls of shares in any company .-

la) the Government shall be deemed o be the registered holder. of such shares and,
nolwithstanding anything in the memorandum or articles of association of the company or
in any agreement or instrument, shall have the same righls In the matter of making a
requisition for the convening of a meeting or of presenting a petition to the Court under
the provisions of the Companies Acl, 1913 (Act VIl of 1913) or under any other law or
under the article of assecialion or in any other matter as the person whose shares have
vested in the Governiment had immediately before such vesting: and

(b) the Government shall have the power to acquire, at ils option all or a portion of the
cemaining shares in such company (n the prescribed manner on such terms as it deems
lit.

(21 Where under clause (1) the Government becomes the holder of more than fifty
percent. ol the total number af shares in company. the Government may. by order in
writing.

(a) chissolve the Board ol Directors ol the company.

(b) remove its Managing Director or any other Director:

() dissolve its Managing Commitlee. Executive Committee, Advisory Commitlee or

any other Commiltee or Board:

. Ihe words or the authorised officer” were inscrted alter the words “Sub-divisional Magistrate”
by P.O. No. 125 of 1977
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(d) remove its General Manager or other Manager:

(e) terminate any Managing Agency Agreement:

(l remove any of Its officers or employees; "

(&) constitute any Board or Comrmnittee or appoint any person for its administration
and management; and

(h) give such directions In respect of its administration and management as It may
deem [it.

(3) Nolwithstanding anything contained In the memorandum or arlicles of assoclation
of a company, the Government may, in respect of a company menltioned In clause (2). by
naltification in the offictal gazette, do all such things which. but for the power conferred by
this clause, would have required the passing of a speclal or extraordinary resolution by the
share holders.

9. When any property is vested in the Government under.this order, only such
liabilities in respect of such property shall be deemed to be the liabilities in respect of the
properly as may be determined by such authority and in such manner as may be
prescribed. '

10. (1) The Government may cancel any allotmenl or temrinate any lease or amend
the terms of any lease or agreement under which any abandoned properly is held,
occupled or managed by a person, where such allotment, lease or agreement has been
granted or entared Into afler the 25th day of March, 1971.

(2) Where by reason of any action taken under clause (1) any person has ceased (o be
entitled (o possession of any abandoned property he shall, on demand by the Government,
surrender possession of such praperty to the Government or to any person authorised by
it in this behall.

(3) If any person fails to surrender possession of any property on demand under clause
(2). the Government may eject such person and take possession of such property in such
manner as mav be prescribed. )

11. (1) Any amount payable in respect of any abandoned property shall be pald to the
goverment by the person liable to pay the same.

(2) Any person who makes a payment under clause (1) shall be discharged from
further liability (o Pay to the extent of the payment made. - )

(3) Any pa)}mcnl' made otherwise than in accordance with clause (1) shall not
discharge the person paying it from his obligation to pay the amount due and shall not
aflect the right of the Government to enforce such obligation against any such person.

12, thrc'nny abandoned property ls.propcrly In trust for a public purpose of a
religious or charltable nature or Is a waql, the properly shall remain vested in (he
Government only until such time as fresh trustees or mutwallis are appointled by the
Government, and pending the appointment of fresh trustees or mutwallis the property
and the income thercof shall be applied by the Government for fulfilling, as far as possible,
a charitable purpose.

13. (1) Where any abandoned property consists of shares in a joint property, business
or firm, and If the shares vested in the Government constitute the grealer part of such
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Joinl property. business of firm reckoned according to the value of the whole, the
Government may take possession and assume control and management of the whole of
such properly. business ar firm.

(2] Notwithstanding the provision of clause (1). the Government shall. on an
application being made in this behalfl by all or any of the persons whose shares have not
vested (n the Government. partition such property. If capable of being partitioned, and
determine the share or shares of such person or persons.

14. (1) Any property vesled in the Government under this order shall be exempled
from all legal process. including seizure. distress, cjectment. atlachment or sale by any
oificer ol a court or any other authority, and no Injunctlon or other order of whatever kind
in respect of such property shall be granted or made by any court or any olher authority,
and the Government shall not be divested or dispossessed of such property by operatlon of
any law for the time being in force.

(2] Any such legal process as aforesaid subsisting immedialely beflore the
commencement ol this order shall cease to have effect on such commencement and all
abandened properties in cuslody of any courl, receiver, guardlan or olher person or
persons appointed by it shall upon delivery af the same being called far by the
Government, be delivered to the Gavernment.

(3] No court shall pass an order in any suit or proceeding granting a temporary or
adinterim injunclion restraining the Governmen! or the Deputy Commissioner or the Sub-
divisional Magistrate or the authorsed officer, or any other officer or person acting under
the authorily. erders or direction of any of them. from taking possession of any properly if
any  notice under, or purported to be under. any provision of this order has been served
npon any person requiring er directing him to surrender possession of such property. and
any such order passed by any court before the commencement of the Bangladesh
Abandoned Property (Contrel., Management and Disposall (Amendment) Ordinance, 1976
(LV of 1976). shdll stand vacated and cease o have efTect.]

L5 11} Any person claiming any right or Interest In any properly treated by
Government as abandoned property may make an applicalion lo the prescribed authority
on the ground that

(a) the property 1s nol abandoned property: or

(1) Yiis anterest o the properly has not been affecled by the provisions of this order.

(2) An application under clause (1) shall be made within three months of the date of
the commencement of this order.

[3) On receiving an application under clause (2). the authorily to which the application
i~ made shall hold a summary inquiry in the prescribed manner and. after taking such
evidence as may be produced. shall pass an order, stating the reasons therefor, rejecting
the application or allowing it. wholly or in part. on such terms and conditions as it thinks
lit 1o impose, '

LG. 11) Any person aggrieved by an order passed under Article 7 or Article 15 of this
nrder mav. within one maonth of such order, file an appeal befare such authority as may be

prescribed.

1. Adileel by Ored. LV of 1976, 5.2
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(2) The Government may, either of ils own motlon or on application. at any time,
revise any order passed under Article 7 or arlicle 15 or clause (1) of (his Article,

17. (1) Any person who has been in unauthorised possession of any abandoned
property shall be liable to pay such tompensaton for such unauthorised possession as may
be assessed by such authority and in such manner as may be prescribed.

(2) Any person who has caused damage to or disposed of the whole or a part of any
abandoned property shall be liable to pay such compensation as may be assessed by such
authorily and in such manner as may be prescribed.

18. (1) The Government shall maintain a separate account of each abandoned property
in such manner as may be prescribed and shall cause to be made entries therein of all
receipts, and expenditures in respecl thereof,

[2) The Government shall cause the accounts of the abandoned properties to be
Inspected and audited in the prescribed manner.

19. Without prejudice to (he provisions of Article 17, any person who wilfully cause
damage to. or disposes of the whole or a part of, any abandoned property or allows damage
to be caused lo, or disposal of the whole or a part of any abandoned property shall be
punishable with imprisonemnt for a lerm which may extend to five years, or with fine, or
with both. )

20. Any person who falls (o surrender any abandoned property as required under
clause (2) or clause (3) of Arlicle 7 or arlicle 10 shall be punishable with imprisonment for
a term which may extend (o five years, or with fine, or with both.

21. No provision of law relating to the winding up of companies or banks or business
or dissoluton of firms shall apply to any company, bank. business or firm vested in Lhe
Government as abandonecd proper under this order. and such company, bank, business
or firm shall not be wound up or dissolved save by order of the Government and in such
manner as it may direct.

22. The Government may, by order published in the offiial gazette, direct that any
power or duly which is conferred or imposed by this order upon the Government shall, in
such circumstances and under such condltions, If any. as may be specified In the
direction, be exercised or discharged by any officer or autherity suberdinate 1o it,

" 23. No suil, prosecuton or other legal proceeding shall lie against the Government or
- any person for anything which is in good faith done or intended to be done under this
order or the rules made thereunder. ' g M : : i T
24, Ai-ny1hlrig done, any action taken o"r'anf arder lpasscd under this order shall not be

* called in question’In any Cour. : M 5

25. The Government may make rules for carrying oul the purpsoes of this Order.

—_—
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No. F-20/72/247-General-9th March, 1972.- In exercise of the power conferred by
Article 23 of the Bangladesh Abandaned Propertly (Control, Management and Disposal)
Order. 1972 (1.0, 16 of 1972), the President Is pleased to make the following rules,

namely :-

THE BANGLADESH ABANDONED PROPERTY (TAKING OVER POSSESSION) RULES.
1972.

1. Short title.- These rules may be called the Bangladesh Abandoned Property (Taking
Over Possession)Rules, 1972

2 Definition.- In these rul~3, unless there is anything repugnant In the subject or
cantext.:

(al abandoned property’ means any abandoned property within the meaning of the
Order:

(bl ‘Article” means an Article of the Order:

(¢} ‘Form' mcans a form appended Lo these rules;

() the Orcder’ means the Bangladesh Abandoned Property (Control, Management and
Disposal) Order. 1972 (P.0. No. 16 of 1972):

(¢) ‘properly’ means any properly within the meaning of the Order.

3. Manner of taking possession of abandoned property under Artile 7.- (1) Where any
abandoned property 1s not in possession af any person or where a person surrenders any
abandoned property under clause (2] of Article 7 or in pursuance of a notice under clause
(3) or of an order under clause (4) of the sald Article. the Deputy Commissioner or the
Sub-divisionnl Magistrate shall pass an order In Form No. 1 and depute an officer for
1aking possesson of such property. )

(2] The officer so deputed shall aflix an authentic copy of such order on the notice
board of the office of the loral Union Panchavat/Sahar Committee/Paurashabha and where
the property consists of ymmoveable property another copy tn some conspicuous part of
such property.

(3) The order may. if the Depuly Commissioner or Sub-divisional Magistrale deem fit,
he proclaimed by beal of drum in the locality in which the property is situated.

(1) The officer deputed to take pnssession shall lake such steps as he may consider
necessary for securing possession af the property. including breaking open any lock or
door. If necessary. and make an inventory in duplicate. containing the full particulars of
the property, including machinerles installations. fixtures. fittings, stock-in-trade.
furniture. equipments, cash, bullions. ornaments, books. documents, papers, house-hold
eflects, standing crops. trees and all other things found therein.

(5) The inventlory so made shall be signed by the officer himsell and by two witnesses.
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(6) On the completion of these formalitles, the possession of the property shall be
deemed (o ahve been taken by the Deputy Commissioner or the Sub-divisional Maglsirate,

(7) The officer shall submit a report to the Deputy Commissioner or the Sub-divisional
Magistrate about }nkjng possession of the property In the aforesaid manner, along with
hoth copies of the, inventory prepared by him.

(8} The notice referred (o in clause (3} of Article 7 shall be [n Form No. Il and shall be
served on the person In possession or on any adult male member of his family or, where
none of them Is avallahle or they refluse to recelve the notice, by affixing a copy ofthe
notice to a conspicuous parl of the residence of such person and also, where the
abandoned property consists of any Immoveable property on a conspicuous parl of such
Immoveable property in the presence of two wilnesses,

[s erson In pos-scssion fails to surrender the abandoned property or to
show cause in uance of the notice under clause (3) of Article 7 or where he shows
cause, but fails to surrender the property in accordance with an order passed under clause
() of that Arlicle, the Deputy Commissioner or the Sub-divisional Magistrate shall pass an
order in Form No. I and depule an officer to take possesson of the property, by taking all
sleps necessary in that behalr, including evicting such persan and for such eviction, such
lorce may be used as may be necessary.

(10) The officer so deputed shall also publish the order, enter upon Lhe property and
prepare an inventory in the same manner as prescriebd In sub-rules (2). (3) and (4).

(11) After eviction and on completlen of these formallics, the possession of the
property shall be deemed ta ahve been taken by the Deputy Commissioner or the Sub-
divisional Magistrate,

(12) The officer shall submit a report lo the Deputy Commissioner or (he Sub-
divisional Magislrate about laking possession of the property in the aforesald manner.,
along with both copies of the inventory prepared by him,

4. Manner of taking possession of abandoned property under clause (3} of Article 10.-
1) For taking possession of any abandoned Property under clause (3) of Article 10, the
Deputy Commissioner or the Sub-divisional Magistrate, to whom the power of Government

. has been delegated under Article 22. shall pass an order in Form No. IV and depute an

fficer lo take possession of the property who shall take all necessary steps in that behall,
iPeluding eviction of the person in possesion and for such eviction, such force may be
(fsedd as may be necessary. ‘ ¢ o
(2) The officer so deputed shall publish the order, enter upon the property and
- () . .
prypare an Inventory in {he same manner as prescribed in sub-rules (2). (3) 'and (4) of
e 3. it
(3) Afer eviction and on completion of those Jormalitles the possession of the
‘J!xcl|Jt‘rl}' shall be deemed tn have been taken by the Deputy Commissioner or the Sub-
Adivisiona) Magistrate.
(41 The officer shall submit a report ta the Deputy Commissioner or lhe.Sub-deislonal
Magistrate aboul taking possessian of the property in the aforesaid manner, along with
bath copies of lh'c Inventory prepared by him.
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B. Custody of abandoned property.- The Deputy Commissioner or the Sub-divisional
Magistrate shall make proper arrangement for the safe custody and guarding of all
abandoned property during the period from the time of taking Its possession to the time
of making it over to the Minlstry concerned under Rule 6.

8. Report and making over of an abandoned property to the Ministry concerned for
control, management and disposal.- (1) The Deputy Commissioner or the Sub-divisional
Magistrate shall submit a report to the Ministry concerned as mentloned below setting out
{he particulars of the proeprty. possession of which has been taken over by the Deputy
Commissioner or the Sub-divisional Magistrate :- :

Category of abandoned property. Name of Ministry to whom the
property is to be made over.

1. Agricultural, horticultural and non-agricultural Minisiry of Revenue.

lands not connected with any commerclal or

industrial undertaking. . '
2. Residential and other buildings in the urban areas. Ministry of Works
1|2A. Properties connected with the film industry and Ministry of Information and

trade. including cinema houses. [lrms dealing with Broadcastng.

film stores and equipments and distribution of the

films and other institutlon and agencles connected

wiwth the film trade and industry.] -

3. Shops. godowns and other commercial Ministry of Commerce.
undertakings with or without stock in trade 2[other

than those mentioned in items 2A and 3Al
4|3A. Shops, godowns and other commercial Ministry to which the bullding

undertakings with or wwithout stock in trade belongs.

located in bulldings owned by any Ministry or any

Statutory body under it]

4. Industrial undertakings (including Jute Industry) Ministry of Industry.
4lother than those mentioned In item 2A]

5. ‘Tea Gardens. " Ministry of Commerce.

6. Trucks. buses and other means of transport. . Ministry of Communication.

7. Negotlable instruments and securities, Le. shares. Ministry of Commerce.

scrip. stocks. bonds, debentures. stocks or other
marketable securitles of a like nature in or anybody
corporate and Government securlty. |
8. Goods in translt or at port, rallway statlons and Ministry of Communication.
terminals. ’
Cash. ornaments and bullion not connected with Ministry of Finance.
any commercial or industrial undertaking.
10. Any other property not covered by the above Ministry of Revenue.
classilicatlons.

©

1. Ins. by Notifn. No. 259 Co-ordn, dated 18th July, 1972, published in the Bangladesh Gazette, Pr.
1. dt. 3.8.1972. -
2. Added. ibid. 3. Ins., ibid. 4. Added, ibid.
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(2] An abandoned properly taken possession of by the Deputy Commissioner or the
Sub-clivisinnal Magistrale under the Order, along with a copy of the invenlory. shall be
macde over. under proper receipt, to the Ministry concerned in such manner as is
cirected by that Ministry [or contrel. management and disposal according (o the rules to
be framed by such Ministry.

Form |
[see pule 3(1]]
ORDER
Whereas it appears that the property specified in the schedule below., owned by
.................................................... O PLS i .
distrct oo . is an abancloned property within the meaning of!he Uanf..laclesh

Abandoned [’roprrl\ tConlrol Management and Disposal) Order. 1972 (P.O. No. 18 of
1972). | hereby order that the possession of the said property shall be taken by (name and
designanion al the Olficer deputed],

Schedule
(Full particulars of the property to be given).
Deputy Commlssioner/Sub-divisional Magistrate.

Seal
. Form II
[see rule 3(8)]
NOTICE
Whereas it apears that the property specified in the Schecdule below. owned by
NN - | SO .- S . distnct..,

is an alxu\fls:n(cl property within the meaning of the Uans,ladesh Ab'mdr)nr:l [‘rnpcrw
(Contral. Management and Disposall Order, 1972 (P.O. No. 16 of 1972):

Ancl swhereas Vou MEvasaminimnammas O marrneaann S
(L L T RS are in possession, al the said property-

You are hereby directed 1o surrender possession of the property to (name and
designation of the olficer) within seven days of the service of the notice or (0 show cause
against such surrender with the said period.

;

i
Schedule
(Full particulars of the property 1o be given).
Deputy Commissioner /Sub-dwvisional Magistrate.

70—
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Form III
[see rule 3(9)]
. ORDER
thrcas'it apears that the property specified in the Schedule below, owned by
o, ..PS.. .. district...

is an nhandoncd properly wuhln thc meanlng of the Banglaclesh Ahandoned Property
(Control, Management and Disposal) Order, 1972 (P.O. No. 16 of 1972):

And whereas you Mr... SRR - (2SRRI Pl coniins s kSR
GIStElet . e SR e . are in pobsesslon ofthe sald property and have failed to SLI[TCn(ILl’
that properly or to show cause In pursuance of the notice under clause (3) of Article 7
served on You On ... in accordance with my order passed under clause (4) of
Articke: Bl yesmmanianmad

I hereby order thal you shall be evicted from the said property and the possession of
that property shall be taken by (name and designation of the officer deputed).

Schedule
(Full particulars of the property to be given).
Deputy Commissioner/Sub-dlivisional Magistrate.

Seal.
Form IV
[see rule 4(1)]
ORDER
WHEREAS you Mr... EA R o | M =+ P.S;..
distoelnmmmnmisiivs hwc ccase.d Lo be enllllcd to lhe possesslon of the abancir)ncd
property specifled In the schedule below, by reason of my order passed on ..........ccoceeeiis

under clause (1) of Arlicle 10 of lhe Bangladesh Abandoned Property (Control,
Management and Disposal) Order, 1972 (.O. No. 16 of 1972] and have failed to surrender
possession of the said property under clause (2) of the said Article on demand;

I hereby order that you shall be evicted from the sald property and the possession of
the said property shall be laken by (name and designation of the officer deputed).

Schedule
{(Full particulars of the property lo be given).
Deputy Commissioner/Sub-divisional Magistrate.
Seal.
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No.6E-20/72/489-General - 8th May, 1972.- In exercise of the power conlerred by
Article .25 of the Bangladesh Abandoned Property (Control, Management and Disposal)
Ordec, 1972:( P.O. Na. 16 of 1972). the President Is pleased to make the following rules,
namely : :

THE BANGLADESH ABANDONED PROPERTY (LAND, BUILDING AND ANY OTHER

f - PROPERTY) RULES 1972

l. Short title.- These rules may be called the Bangladesh Abandoned Property (Land,
Building and any other Property)Rules, 1972.

2. Definitions.- In these rules, unless there is anything repugnant in the subject or
cantext,

(a) ‘Article’ means an Article of the Order;

(b) ‘Deputy Commissioner’ includes an Additional Deputy Commissioner or a Joint
Depuly Commissioner:

(c] "Order’ means the Bangladesh Abandoned Property (Control. Management and
Disposall Order. 1972: and

(d) ‘Property” means -

{i) ‘byilding” including a structure of any king and the land covered by it and necessary
adjuncts thereto but not Including a building connected with commerclal or industrial
undertaking or residential and oher bullding falling within the category ol abandoned
property under ilem 2 of sub-rule (1) of rule 6 of the Bangladesh Abandoned Propertly
(Taking Over Possession) Rules. 1972:

(i) 'land’ including agricultural. horticultural and non-agricultural land and land which
.is coveredl with water at any time of the year. and including benefits to arise out of such
land but not including any land connected with commercial or industrial undertaking or
any land referred to in item (i) above:

(iiil "any other property falling within the calegory of abandened property under item
10 of sub-rule (1) of rule 6 of the aloresaid rule.

3. Determination of liabilities under Article 9.- (1) The Deputy Commissioner shall. in
respecl of property taking in possession under Article 7. be the authority for determining
the liabilities under Article 9.

(2) In determining the liabilties, the Deputy Commissioner may, alter giving the
claimanis an opportunity of being heard. make such enquiries and examine such
documents and records as he may deem necessary :

Provided that. no Hability which does not directly relate to the property or which Is
nol a direet charge thereon shall be deemed lo be a liabilily in respect thereof :

Preanded further that the aggregate of the liabilities in repect of the properly
cdetermined by the Depuly Commissioner shall not exceed {ilty per centum of the market
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value of the property and the various liabilities shall, If necessary, be scaled down
proportlonately. ) .

(3) The payment on account of the liabilities may be made in such instalments as the
Depuly Commisslener may degide : '

Provided that, where any property yields an income, the total amount of payment on
account of the liabilities In any year shall not exceed the next income derived from such
properly.

4. Application under Article 15.- An application under clause (1) of Article 15 shall be
made to the Deputy Commissfoner of the district or the Sub-divisional Maglstrate of the
Sub-division in which the property Is situated. The Depuly Commissioner or the Sub-
divisional Magistrate holding the summary enquiry shall have the power to summon and
enforce the allendance of witnesses and compel the production of documents by the same
means, and so far as may be, in the same manner as {s provided in he case of a Civil Court
under the Code af Civil Procedure, 1908.

5. Appellate authority under Article 16.- An appeal under clause (1) of Article 16 shall
lie to the Divisional Commissioner when the order is passed by the Depuly Commissioner
and to the Depuly Commissioner when the order is passed by the Sub-divisional
Magistrale, !

4 Assessment of compensation under Article 17.- (1) The authority for assessment of
compensation under Article 17 shall be the Depuly Commissioner or the Sub-divisional
Magistrate.

(2) In assessing compensalion under clause (1) of the said Arlicle for the period of
unauthorised possesslon of any properly or part thereof, the Depuly Commissioner or the
Sub-divisional Magistrate shall take into consideration -

(a) the profit that, in his eStimation. may accrue or have accrued to the possessor
from the properly or [rom part thereof,

(b) the rent. if any, of the praperly or part of the properly for he period ol
unauthorised possession, and

(c) the loss or in convenience that, In his estimation, may be caused or have been
caused o the Government, other than damage caused to the property itsell.

(3) In assessing compensation under clause (2) of the said Article -

(a) for damage to the whole or a parl of the properly, the Deputy Commissioner or the
Sub-divisional Magistrate shall take into consideralion -

(i) the amaunt by which, in his estimation. Lhe value of the property or part thereof
has been decreased by such damage,

(ii} the cost or probable cost of repairing such damage. and

(iii) any speelal loss or inconvenience that, in his estimation, may be caused or have
been caused 1o the Government or the public during the time required for repairing such
clamape.

(b) lor the disposal of the whole or a part of the property, the Deputy Commissioner or
the Suh-divisional Magistrate shall take into consideration -
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(1) the market value of the property or a part thereof, and

(i) -the consideration money received by the lransferer for the disposal.

7- Malntenance and audit of accounts under Article 18.- A separale account shall be
mainlained in respect of each property according 1o the instructions thal may be Issued by
the Government [fom lime lo time. Such accounts shall be audited al least once a year
either by the Accountant General, Bangladesh. or by su(‘h nlher agency as |hc Go\ ernment
may. by a special order. direcl.

8. Control, management and disposal of the property.- (1) The Deputy Commissioner
or the Sub-divisional Magistrale shall manage Lhe properly taken possession under
Article 7.

[2) Till the expiry of Lhe time for filing the applications under article 15, and when
such application has been filed till the disposal of such application and when any appeal
has been [iled under clause (1) of Article 18, till the disposal of such appeal. Lthe lands ancl
buildings shall be managed by leasing them oul on a temporary basis lor a period not
exceeding one year al a lime, on such terms and condilions and in such manner as Lhe
Government may from lime to time direct, Thereafler, such lands shall be managed in
accordance with the rules and orders applicable lo Government khas lands and the
buildings. il they are nat required lor any public purpose or In public interest. shall be
sold Lo the highest bidder in open auction, the lands underneath being leased out on long
lerm basis according to rules applicable to Government khas lands.

(3) A temporary leasee under sub-rule (2] of any abandoned land or building shall not
acquire any right of occupancey in such land or building and shall nol be entitled to hold
over afller the expiry of the period of the lease.

(1) Il any abandened land or building taken possession of under article 7 by the Depuly
Commissinner or the Sub-divisional Magislirale Is subsequenlly released as a result of any
orcler passed under Arlicle 15 or clause (1) af Article 16, the release shall be subject to
any lease grantecd under sub-rule (2).

(5) Any other properly shall. under intimation o the Ministry of Land Administration
and Lanc Reforms about the detalls of the property, be kept In sale custody by Lhe Deputy
Commissioner or the Sub-divisional Magistrate and further instructions be sought from
the sald Ministry about their disposal or preservalinn. as the case may be :

Providec that il any such other properly consists of perishable commeodilies, such
commoxlities shall be soldd to the highest bidder in open anction.

(8] During the period of tlemporary management. all receipls from lands. buildings and
any other properly shall be credited 1o a personal ledger account to be opened in the
name ol the Deputy Commissioner and all expenditure for the conlrol. management and
cisposal ol such property shall be met from such account.
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No. AP/2R-1/72/1078.- 22nd May. 1972.- In exercise of the power conflerred by
Arlicle 25 of the Bangladesh Abandoned Property (Control. Management and Disposal)
Order. 1972 (P.O. 16 of 1972}, the President is pleased to make the following rules,
namely :- '

THE BANGLADESH ABANDONED PROPERTY (BUILDINGS IN THE

URBAN AREAS) RULES, 1972.

l. Short title.- These rules may be called the Bangladesh Abandoned Property
{(Building in the Urban Areas) Rules, 1972.

2. Definltions.- In these rules, unless there Is anything repugnant in the subject or
contexl.-

(@) ‘Article’ means an Article of the Order:

H{aa) ‘crippled freedom fighter” means a freedom fighter who has become crippled or
the loss of his hand. leg or eye or, who has been rendered incapable or disable to pursue
any profession for earning his livelthood due Lo injury received during the period from the
25th March, 1971 to the 16th December, 1971, in the course of discharge of his dulies as
a [reedom fighter;] -

(bl "Deputy Commissioner’ includes an Additional Deputy Commissioner or a Joint
Deputy Commissioner; ’

(¢) ‘Order’ means the Bangladesh Abandoned Property (Control, Management and
Disposall Order, 1972; .

(d) ‘Building’ shall mean and include -

(1) & dwelling house with the land under it together with any courtyard. tank. place of
waorship and private burial or cremation ground attached or appertaining o such dwelling
house and includes any outbulding and such land within well delined limits whether
vaeant or nol. as are Ireated lo be appeartaining thereto,

(2] a building or structure of any kind and the land covered by it and necessary
adjuncts thereto bul shall not include -

(il a building situated within the premises of any commercial or industrial undertaking
or a building used exclusively as its office. and

(ii) a building used exclusively as a shap, godown or business. premises, 2*

2[tdd) family of a Shaheed means a family any earning member of which was a
shaheed:

L. Ins. by Notification No. S.10.0. 313-1.779/SXVII/IM-B/79, daled 10.]11.1979.

2. The words and’ al the end of paragragh (i) in sub-clause (2), was omitted and therealter these
new elauses were inserted by Nonflication No. S.R.0. 67-1/75/(AP/21 6/72-1"art) dated S5th Feb, 1975,
published in the Bangludesh Garette, Extra, di. Gth Feb., 1975 Pan | page 523,
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(ddd) 'Shaheed’ means a person who was killed by the Pakistan| occupallon army or
their agents in Bangladesh during the period from the 25th March, 1971, to the 16th
December, 1971:

(dddd) 'Shaheed Government servant’ means a Government servant who was a
shaheed: and |

(¢) ‘urban areas’ shall mean and include -

() any area falling within the territorfal imits of a Paurashava or a Sahar Commitlee as
constituled by the Government from time to time,

(ii) any area notified as the master f)lan area under Lhe Chittagong Development
Authority, Dhaka Improvement Trust and Khulna Development Authority

(iii) any area in hwich a Housing Estate is situated. and

(iv) any other area nolifled by the Government as an urban area.

3. Determination of liabilities under Article 9.- (1) The Deputy Commissloner or the
+ Sub-divisional Magisirate shall be the authority for determining the liabllities in respect of
the building taken in possession under Article 7.

(2) In determining the liabilities the officer concerned may. aller giving the claimants
an appartunity of being heard, make such enquiries and examine such documents and
records as he may deem necessary. The officer holding the enquiry shall have the power
to summon and enforce the attendance of witnesses and compel the productlon of
documents by the same means and, so far as may be, in the same manner as Is provided In
the case of a Civll Court under the Cole of Civil Procedure, 1908,

(3) In determining the liabilities, the following shall be taken to be the direct charge
on the bullding, namely :-

(1) rent. rales and taxes levied on the bullding, .

(1) outslanding dues or loan with interest payable to the Government, statutory Bodies
or Corproatlons on account of the Bl..Jlldlng.

(i) the funds required annually for the upkeep. maintenance and management of the
building :

Provided that. the total amount of liabilities payable in respect of the building shall
not. in any case, exceed (wo thirds of the value of the building :

Provided further thal the liabilities will be discharged in accordance with the
instructions issued by the Government.

4. Application under Article 15.- (1) An application under clause (1) of Article 15 shall
be made to the Deputy Commissioner or the Sub-divisional Magistrate.

(2) The authority holding the summary enquiry shall have the power to summon and
enforce the attendance of witnesses and compel the production of documents by the same
means. and so far as mav be, In the same manner as Is provided in the case of a Civil Courf
under the Code of Civil Procedure, 1908.

5. Appellate authority under Article 16.- An appeal under clause (1) of Article 16 shall
be to the Divislonal Commissioner when the order is passed by the Deputy Commissioner
ur to the Deputy Commissioner when the arder is passed by the Sub-divislonal Maglstrate.
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6. Assessment of compensation bf unauthorised possession under Artlcle 17.- (1) An
officer as may be designated by the Government by a general or speclal order shall carry
ouil the assessment of compensatlon of bullding under unauthorised possession.

(2) In assessing compensalion under claube (1) of the sald Article. the officer
concerned shall take into conslderayon -

(a) the profit that in his eslimation, may accrue or have accrued to the passessor from
the possession of the building or part thereof,

(b] the rent of the building or part thereol for the period of unauthorised possession.
and

(c) expense incurred in evicling the person IR unauthorised possession.

(3) In assessing compensation under clause (2) of the sald Article the oflicer
concerned may take Into consideration -

(al the amount by which. in his estimation. the value of the building ar part thereof as
assessed under rule 8 has been decreased by such damage.

(b) the cost or probable cost of repair of such damage,

{e] in the case of disposal of the whale or part of the building by the person In
unauthorised possession, the value of the building or p."xn thereof as assessed under rule 8
or the consideration money received by the sald person for such disposal whichever Is
greater, and

(d) the cost incidental to the carrying out of the assessment.

(4) The amount assessed as compensation under these rules shall be recoverable as a
public demand under the provisions of the public Demands Recovery Acl.

7. Maintenance and audit of accounts under Article 18.- An officer authorised in this
behall by the Government shall maintain a separate account In respect of each building. All
receipts and expenditures In respect of the building shall be entered therein. Such,
accounts shall be audited at least once a year by the Accountant General, Bangladesh.

B. Assessment of valuation of the bulldings.- (1) An officer designated by the
Government by a general or special order as Valuation Officer shall carry oul the
assessment of valuation of the building in the urban areas.

1(2) The assessment shall be made on the basis of the cost of the building at the
prevailing anarket rate.

(3) The assessment made under sub-rule (2) may be reviewed. from time ta time, by
the Valuation Officer who may. subject to a maximum of thirty three percent, of the
valuation, allow such depreciation as he thinks fit.]

9. Management Board.- (1] There shall be constituted a Management Board for each ol
the following places. namely :-

(a) City of Dhaka and its suburhs.

(b) Cittagong town and its suburbs, and

1. Sub-rules (2) and (3) were substituted for the original sub-rule (2) of Rule 8 by Nolification No.
S.R.O. 67-1./75/(AP/2R-6/72 Part) dated 6th Feb. 1975, published In the Rangledesh Anretie, Fxtia,
di. 6th Feb, 1975, Mart 1, page 523.
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(c) Khulna town and Its suburbs.

{2) Subject to the provision of sub-rule (1), there shall be a District Management
Board and a Sub-divisional Management Board for each district and Sub-dtvision.

(3) A management board shall consist of members as may be determined by the
Government, The scope and functions of the baord shall also be determined by the

Government. !

10. Management of the property.- (1) The management and dlsposal'.of the bullding
shall be done in the following manner -

(a) lease on monthly rental basls.

(b) disposal on hire purchase system and

(c) disposal by outright auction.

(2) Monthly rent will be fixed at 1/12 of 8 per cent. of the value of the building
including the cost of side as determined under rule 8 1[:]

![Provided that the monthly rent of a bullding allotted to, or under the accupation of, a
family of a shaheed 2or a crippled freedom fighter] shall be flxed at 1/12 of 4 percent of
the value of the bullding as determined under rule 8. and, in a special case. the
Government. or the management board concerned with the approval of the Government.
may grant such further concession in the matter of assessment of the rent as it thinks fit :

Provided further that In the case of a building allotted to, or under the occupation of,
the family of shaheed Government servant, the monthly rent shall be fixed at 7.50
percent. of the last pay drawn by the shaheed Government servant.)

(3) The price of the building for disposal on hire-purchase system shall be the value of
the properly including the cost of the site as assessed under rule 8 plus inferest at 8 per
cent. thal would accrue over a period or 10 years on two thirds of the assessed value. At
least one third of the amount shall be payale as the first instalment and the balance will be
paid in equal instalment over a period of 10 years. "

{4) Auction will be conducted by an officer not below the rank of a Class 1 Gazetted
officer. At least 15 days’ notice shall be given for any auction and such notice shall be
published in the Newspapers. in the Notice Boards of the Paurashava or Shahar Commiltee
or n any conspicuous place of the district and Sub-divisional Civil and Crirninal Courts, The
value of the building as assessed under rule 8 shall be taken to be the minimum price for
disposal by auction. No bullding shall be sold in auction at a price lower than the minimum
price. Sale by auction shall be in the name of the highest bidder.

(5] Before declding for disposal of the bullding on hire purchase or by auction, a
certificate shall be obtalned from the Deputly Commissioner or the Sub-divisional
Maglstrale or the Director of Accommodation of the area to the effect that the building
wil not be required for any public purpose. I

(6) The disposal of the building shall be subject to the following principles namely :"

1. The colon was substituted for the full stop at the end of sub-rule (2) of Rule 10 and thercafter
these provisos were added by Notification No. S.R.0. 67-L/75/(AP/2R-6/72 Part) dated 5th Feb. 1975,
Part I, page 523.

2. Ins. by Nolification No. S.R.O. 313-L/79/SXV1/IM-8/79, daled 10.11.1979.

7l
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(a) the requirement for Governmenti or semi-Government Omccs;. Foreign Missions,
Public Institutions and for other public purposes shall have priority over others,

(b) the building in respect of which the liabllities exceed two thirds of the value of the
building shall preferably be sold In auction. and

{c) pending final disposal of an application under Artlcle 15 or an appeal under Article
17. the building shall be managed on monthly rental basis.

(7) The following order or priority shall be followed in the matler of allotment of lease
of the property. G

(a) a shaheed whose house or the hosue of whase family was destroyed during the
period from the 25th March, 1971 to the 16th December, 1971.

(b} a shaheed whose family ahs no house In any urban area,

(c) a freedom Gghter whose house or the house of whose family was destroyed during
the period from the 25th March., 1971 to the 16th December, 1971,

{d) a freedom fighter who has no house in his name or in the name ol any member of
his family in any urban area,

le) a person who otherwise participated in the liberation struggle or movement to the
satisfaclion of the Government or the management baord and lost his house during the
aforesaid period or who has no house In any urban area,

() any other person considered eligible by the Government or the management board
on any special ground :

Provided that, in the case of categories (a) and (b) above, allolment or lease shall be
made in the name of any of the surviving members of the family which includes husband
or wife. father. mother, dependent children, brother and sister :

Provided further that, where a co-sharer of the building is in possesston of his share
and the remaining share cannot be separated or independently leased out or disposed ol
ihe abandoned share shall be allotied to the co-sharer, If he Is found eligible under any of

the above categories.
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_No. 17-180/72/526.- 12th July, 1972.- In exercise of the powers conferred by Article
25 o[ the Bangladesh Abandoned Property (Control, Management and Disposal) Order,
1972 (P.O. 16 OF 1972). the Government is pleased to make the following rules, namely :-

THE BANGLADESH ABANDONED PROPERTY (COMMERCIAL
CONCERN) RUELS, 1972.

1. Short title and commencement.- (1) These rules may be called the Bangladesh
Abandoned Property (Commercial Concern) Rules, 1972,

(2) These rules shall come into force at once.

2. Definitions.- In these rules, unless there is anything repugnant in the subject or
context.-

(a) ‘Arlicle’ means an Article of the Order:

(b) ‘authorised officer' means an offlcer authorised by the Government:

(c) ‘commercial concern’ includes any abandoned property falling within category 3.5
and 7 specified In sub-rule (1} of rule & of the Bangladesh Abandoned Property (Taking
over Possession) Rules, 1972:

[d) ‘Deputy Commissioner’ includes an Additlonal Depuly Commissloner or a Jolnt
Deputy Commissioner;

(e) ‘Management Board" means a Management Board constituted under rule 8, and

() ‘Order’ means the Bangladesh Abandoned Property (Contral. Management and
Disposall Order, 1972.}

3. Acquisition of commercial concern under Article 8.- (1) Whenever the Government
feels, on grounds of better administration and management, the necessity of acquiring all
or a portion of the remaining shares of a commercial concern under sub-clause (b) of
clause (1] an authorised officer shall Intimate such shareholders In writing the intention of
such acquisitlon.

(2) The shareholders may. within seven days of receipt of intimation under sub-rule
(1) file an application to the authorised officer stating the reasons against the said
acquisition.

(3) I the reasons stated under sub-rule (2), are not sqtlsfacmry. the authorised officer
shall reject the application and order the acquisition of {he aforesald shares after due
compensation. which shall be determined in accordance with the market value prevalling
on the date the intimation under sub-rule (1) was given.

4. Determination of Habilities under Article 9.- (1) The Management Board shall. in
respect of a commercial concern taken In possession under Article7. be the authority for
delermining the llabilities.

(2) In determining the liabllities, the Management Board concerned may. afler giving
the claimants an opportunity of being heard. make uch enquirles and examine stch
documents and records as It may deem necessary : i

Provided that, no liability which does not directly relate to the Interest of the
commerclal concern situated within Bangladesh shall be deemed to be a liability In
respect thereof.’ . . S e i

5. Application under Article 15.- (1) An application under clause (f) shall be made to
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the Deputly Commissloner or the Sub-divisional Magistrate. The authority holding the
summary enquiry shall have the power to summon and enforce the attendance of
wilnesses and compel the production of documents by the same means, and so far as may
be, in the same manner as Is sprovided in the case of a Civil Court under the Code of Civil
Progedure, 1908.

6. Appellate authority under Article 18.- An appcaj under clause (1) shall lie’ta 1he
Divisional Commissloner concerned.

7. Assessment of compensation of unauthorised possession under Article 17.- (1) The
authority for assessment of compensation under the Article shall be the Management
Board concerned.

{2) In assessing compensation under clause (1), the Management Board shall take into
conslderation

(a) the profit that in its estimalion may accrue or have accrued to the possesor from
the paossession of the commercial concern.

(b) the rent of the commercial concern or a part thereof, and

(c) expenses incurred in 'evicting the person in unauthorised possession.

(3) In assessing compensation under clause (2), the Management Board concerned
may take into consideration -

(@) the amounlt by which, In {ts estimation, the value of the commercial concern or a
part thereof has been decreased by such damage, .

(b) the cost or probable cost of repair of such damage,

(c) in the case of disposal of the whole or part of the vommercial concern by the
person in unauthorised possession. the value of the commercial concern or part thereof as
assessed by the Management Board or the consideration money received by the said
person lor such disposal whichever Is greater, and

(d) the cost incidental to the carrying out of the assessment.

(4) The amount assessed as compensation under these rules shall be recoverable as a
public demand under the provisions of the Public Demand Recovery Act, 1913,

8. Management Board.- (1) There shall be constituted a Management Board for each of
the following places, namely :-

(a) City of Dhaka.

(b) Chittagong Town,

(¢} Khulna town. and

(d) Naravanganj town.

(2) Subject to the provisions of sub-rule (1) there shall be constiluled a District
Management Board and a Sub-divisional Management Board for each District and
subdivision.

(3) A Management Board shall consist of a Chalrman and such number of members as
may be determined by the Government. The functions shall be specified by the
Governmenl.

9. Maintenance and audit of accounts under Article 18.- The authorised officer shall
maintaln a separate account In respect of each commercial concern. All rc"ccipts and
expenditure in respect of commercial concern shall be entered therein. Such accounts
shall be audited by a Chartered Accountant lo be appointed by the Government [rom time
lo lime.
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No. IND/XV/2M/1/72/211 - 4th August, 1972 - In exercise of the power conferred by
wrticle 25 of the Bangladesh Abandoned Property (Control, Management and Disposal)
srder, 1972 (P.O. No. .16 of 1972), the Government Is pleased to make the following
U 2s. name]y -

THE BANGLADESH ABANDONED PROPERTY (INDUSTRIES)
' RULES, 1972

1. Short title and commencement.- (1} These rules ma be called the Bangladesh
Abandoned Property (Industries) Rules, 1972.

(2) These rulgs shall come Into force at once.

2. Definitions.- In these rules, unless there is anything repugnant in the subject or
context.-

(a) ‘Article’ means an Article of the Order:

(b) "Authorised offlcer’ means an officer authorised by the Government;

(c) "Industry’ means any abandoned Industry within the meaning of the Bangladesh
Abandoned Property (Control. Management and Disposal) Order, 1972.

(d) ‘Deputy Commissloner' includes an Additional Deputy Commissloner or a Joint
Deputy Commissloenr;

(e) 'Management Board' means a management board consituted under rule 8; and

(N ‘Order’ means the Bangladesh Abandoned Property (Control. Management and
Disposal) Order, 1972.

1(3. Manner of taking possession of abandoned industry under Article 7.- (1) Where any
abandoned industry Is not In possesslon of any person or where a person surrenders any
abandoned Industry under clause (2) of Article 7 or In pursuance of a notice under clause
(3) or of an order under clause (4) of the sald Article the Depuly Commissioner or the
Sub-divislonal Magistrate shall pass an order in Form [ and depute an officer for taking
possession of such Industry. .

(2) The officer so deputed shall alfix an authenilc copy of such order on the notice
board of the office of the local Union Panchayet/Sahar Committee Paurashava and another
copy lo some conspicuous part of such industry.

(4) The officer deputed to take possession shall take such steps as he may corsider
necessary for securing possesslon of Lhe Industry Including breaking open any lock or
door. If necessary. and make an Inventory in duplicate, containing the full particulars of
lk}c industry. Including machineries, installations. fixtures. fittings, stock-in-trade,
furniture, equipment, cash, bullion, ornaments, books, documents, paperé. house hold
effects, slanding crops. trees and all other thirigs found thereln.

1. Rules 3 has been re-numbered as rule 3A and new rule 3 Ins. by Notification No. IND. XVI- 2M
l/?2/22[ dated 201.h Scpt. 1972 pub. [n the B.G. Extra., dL. 239 1972, pt. I, p. 2269.
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(5) The inventory so made shall be signed by the officer himself and by two wilnesses.

(6) On the completion of these formalitles, the possession of the industry shall be
deeemed to have been taken by the Depuly Commlssioner or the Sub-divislonal Magistrate.

(7) The officer shall submit a report to the Deputy Commissioner or the Sub-divisional
Magistrate aboul taking possesslon of the Industry In the aforesaid manner. along with
both copies of the inventory prepared by him.

(8) The notice referred to In cluase (3) of Article 7 shall be in Form No. II and shall be
served on the person in possession or on any adult male member of his family or, where
none of them Is avallable or they refuse lo receive the nolice by aflixing a copy of the
notice to a consicuous part of the residence of such person and also, on a conspicuous part
of such industry in the presence of two wilnesses.

(9) Where the person In possession falls lo surrender the abandoned industry or to
show cause in pursuance of the notice under clause (3] of Article 7 or where he shows
cause, bul fails to surrender the industry in accordance with an order passed under clause
(1) of thal Article the Deputy Commissioner or the Sub-divislonal Magistrate shall pass an
order in Form No. 1T and depute an officer Lo lake possession of the industry. by taking all
steps necessary in that behall. Including evicting such person and for such eviction, such
force may be used as may be necessary. '

(10) The officer, so deputed shall also publish the order enter upon the industry and
prepare an inventory In the same manner as prescribed in sub-rules (2). {3) and (4).

{11) After eviction and on completion of these formalitles the possesslon of the
industry shall be deemed to have been taken By the Depuly Commissioner or the
Subdivisional Magistrate.

{(12) The officer shall submit a report to the Deputy Commissioner or the Subdivisional
Magistrate about laking possession of the industry in the aforesald manner, along with
both copies of the inventory prepared by him.]

1(3A]. Acquisition ofindustry or industries under Article 8.- (1) Whenever the ’
GCovernment feels. on grounds of better administration and management. the necessily of
acquiring all or a portion of the remaining shares of an Industry under sub-clause (b) of
clause (1) an authorised officer shall intimate such shareholders in writing the intention of
such acquisition,

{2} The shareholders may. within seven days of receipt of intimation under sub-rule
(1) file an application to the authorised officer stating the reasons agalnst the said
acqulsitlon.

(3) If the reasons stated under sub-rule (2). are not satisfactory. the authorised officer
shall reject the application and order the acquisition of the aforesald shares after due
compensation. which shall be determined in accordance with the market value prevalling
on Lhe dale the intimation under sub-rule [1) was glven.

4. Determination of liabilities under Article 9.- (1) The Management Board shall, in
respect of a commercial concern laken In possession under Article7 and In respect ol

1. Rule 3 has been re-numbered as rule 3A and new rule 3 ins. by Nelification No. IND/XV1-2M
1/72/221 dated 20th Sept. 1972, pub. in the B.G. Extra. dated 23.9.1972,Pt. 1, p. 2269.
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shares of Industry vested In Government under clause (1) of Article 8, be the authority fc
determining the liabilities.

(2) h:\ determining the llabilities. the Management Board concerned may, after giving
the clalmants an opportunity of being heard, make uch enquiries and examine such
documents ant‘i rcco_rds as it may deem necessary :

Provided that. no liability which does not directly relate to the iInterest of the
commerclal concern situated within Bangladesh shall be deemed to be a llabllity In
respect thereof.

5. Application under Article 15.- (1) An application under clause (0 shall be made to
the Depuly Commissioner or the Sub-divislonal Magistrate. The authority holding the
summary enquiry shall have the power to summeon and enforce the attendance of
witnesses and compel the production of documents by the same means. and so far as may
be. in the same manner as is provided in the case of a Civil Court under the Code of Civil
Procedure. 1908.

' 2[6. Manner of taking possession of abandoned industry under clause (3) of article 10.-
(1) For taking possession ol any abandoned Industry under clause (3) of Artlcle 10. the
Deputy Commissioner or the Sub-divisional Maglstrate. to whom the power of Government
has been delegated under article 22. shall pass an order in Form No. IV and depute an
officer to take possession of the industry who shall take all necessary steps In that behalf,
including eviction of the person in possession and for such evictlon, such force may be
used as may be necessary. ‘

(2) The officer so deputed shall publish the order, enter upon the Industry and
prepare an lInventory in the same manner as prescribed In sub-rules (2). (3) and (4) of
rule 3.

(3) After eviction and on completion of those formalties the possession of the Industry
shall be demed to have taken by the Deputy Commissioner or the Sub-divisional
Magistrale. v

(4) The officer shall submit a report to the Deputy Commissioner or the Sub-divisional
Magistrate about laking passesslon of the Induslry In the aforesaid manner. along with
both copies of the inventory prepared by him.]

2|GA.| Appellate authority under article 16.- An appeal under clause (1) of Article 16
shall lie to the Divisional Commissioner when the order Is passed by the Deputy
Commissioner or to lhe Deputy Commissloner when the order Is passed by the Sub-
divisional Magistrate.

7. Assessment of compensation of unauthorised possession under Article 17.- (1) The
authotily fs assessment of compensation under the Article shall be the Management
Board concerned.

(2) In assessing compensation under clause (1), the Management Board shall take into
conslderalion - ) .

(a) the profit that in its estimation may accrue or have accrued lo the possessor from
the possession of the industry:

(b the rent of the commerclal concern or a part thereof, and
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‘(c) expenses Incurred In evicting the person In unauthorised possession.

(3) In assessing compensation under clause (2). the Management Board concerned
may take into consideration -

(a) the amount by whlch’ In ils estimation, the value of the commercial concern or a
part thereof has been decreased by such damage,

(b) the cot or probable cost of repair of such damage,

(c) in the case of disposal of the whole or part of the commercial concern by the
person in unauthorised possession, the value of the commercial concern or part thereof as
assessed by the Management Board or the consideration money received by the sald
person for such disposal whichever is greater, and

(d) the cost Incidental to the carrying out of the assessment.

[4} The amount assessed as compensation under these rules shall be recoverable as a
public demand under the provisions of the Public Demand Recovery Act, 1913,

8. Management Board.- (1) There shall be constituted a Management Board for each of
the following places, namely :-

(a) City of Dhaka,

(b) Chittagong Town, and

(c) Khulna town.

'[Note- (1) City of Dhaka Includes Dhaka Sadar North and South Subdivisions and
Narayanganf Sub-division of Dhaka District.

(2) Chittagong Town includes Chittagong Sadar North and South Subidivisions of
Chittagong District. b

(3) Khulna Town includes Khulna Sadar Sl]]}cii\'i§i<111.1

(2) Subject to the provisions of sub-rule (1) there shall be constituted a District
Management HBoard and a Sub-divisional Management Board for each District and
subdivision. o % '

{3) A Management Board shall consist of a Chairman and such number of members as
may be determined by the Government. The functions shall be specified by the
Government. 3

9. Maintenance and audit of accounts under Article 18.- The authorised officer shall
maintain a separate account in respect of each commercial concern. All receipts and
expendilure In respect of commercial concern shall be entered therein. Such accounts
shall be audited by a Charlered Accountant to be appointed by the Government from time
to time.

1 Ins. by Noufn. No. Ind-XVI-2M 1/72/22] dated the 20th Sept., 1972 pub in the B. G. Extra. dt
23-9-%972, Pt 1 p. 2271

2. Subs. ibid. for the authorised officer”,

3. Subs. for "Government®,
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No. 899-Pub.- fhe following Ordinance made by the President of the People's Republic
of Bangladesh, on the 26th November, 1985, is hereby published for general information :-

THE ABANDONED BUILDINGS (SUPPLEMENTARY PROVISIONS)
ORDINANCE, 1985

AN
ORDINANCE

{o make cerlain supplemenlary provisions relating to abandoned bulldings.

Whereas il Is expedient -to make' certain supplementary provisions relating to
abandoned bulldings:

Now. therefore. in pursuance of the Proclamation of the 24th March, 1982. and in
exercise of all powers enabling him in that behall. the President is pleased to make and
promulgate the following Ordinance :-

1. Short title.- This Ordinance may be called the Abandoned Buildings (Supplementary
Provisions) Ordinance, 1985,

2 Definitions.- In this Ordinance. unless there is anything repugnant in the subject or
context.-

(a) ‘building’ means any residential or other building or structure of any kind in an
urban area and includes the land adjunct thereto. and the court-yard, tank. place of
worship and privale burial or cremation ground appertaining lo such building:

(b) ‘Court of Settlement’ means a Court of Settlement constituted under this
Ordinance:

(¢} ‘Presidenl’'s Order’ means the Bangladesh Abandoned Property {Control.
Management and Disposal) Order, 1972 (P.O. No. 186 of 1972):

3. Ordinance to override other laws.- The provisions of this Ordinance shall have eflect
notwithstanding anything inconsistent therewith contalend In any other law for the time
being in force.

4. Possession of bullding by notice after certain date prohibited.- Notwlthstanding
anything contaiend in the President’s Order.- o

(a) no notice for surrenclering or taking possession of any bullding as abandoned
property shall be issued under the sald order after the! 31st day of October. 1988:

(b) no building shall be taken possession of as abanconed properly under the said
orcler except -

(1) in pursunace of a notice In any form issued thereunder at any time before the 31st
day of October. 1988: or

(if) here no such notice Is Issued in respect of a building In execulon ol a decrce or
order passed by a court In a sut flled by the Government aller the aforesaid date.

5. Publication of lists of buildings.- (1) The Government shall. aﬂer' the
commencement of this Ordinance and before the '30 day of December. 1988, publish.
from time 1o thme. in the oflicial Gazelle.-

1. Amended by Ordinance 29 of 1988. > Al - -
72—
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(a) lists of buildings the posscs:sion of which have been taken as abandoned property
under the President’'s Order; ‘

(b} llsts of builkdings In respect of which notices for surrender or laking possession as
abandoned property under the said Order have been issued :

Proviced that no such list shall include any building in respect of which -

{a) any decree or arder has been passed. at any time before the publication of the list
in the olficlal Gazelle, by any Court declaring the building not to be an abandoned property
or not lo have vested in the Governmen! under the President’s Order or declaring the
possession by the Government to the building as an abandoned property under that order
to be illepal or invalid or directing the Government or any officer or authorily subordinate
to it to return, restore or transler the butlding to any persons, or

(b) a suit. appeal. application or other legal proceeding is pending before any Courl
immediately before the date of publication of list in the official Gazette. in which the
vesling In, or possession of, the Government of the building as abandoned property under
the President’s Order has been called in question in any manner whatsoever or any prayer
has been made for return, restoration or transler of the building by the Government or by
any olficer or authority subordinate to it to any person.

(2) The lists published under sub-section (1) shall be conclusive evidence of the fact
that the buildings included therein are abandoned property and have vested in the
Government as stich.

6. No suit to lie in respect of certain buildings.- Save as otherwise provided in this
ardinanee, no suit or other legal proceedings shall lie before any Courl for -

Ha) Speciflc Performance of Contract in respect of any building the possession of
which has been taken by the Government as abandoned property under the President's
Order or in respect of which notice for taking possession by the Government as
abandoened property under that order has been issued, or

(h) a declaration that a building is not an abandoned property and has not vesled in
the Government under the President's Order of the right or interest of any person in any
building has not been aflfected by the provisions of that Order. or

(¢c] a direction o the Government or Lo any officer or authority subordinate to it to
restore, return or transler any building the possession of which has been taken by the
Governmenl as abandoned property under that order to any person.

7. Persans claiming interest in certain buildings te apply to the Court of Settlement.-
(1) Any person claiming any right or interest in any building which is included in any list
published under section 5 may. within a period of one hundred and eight days from the
date of publication of the list in the efficial Gazetle make an application to the Courl of
Settlermnent for exclusan of the building to him or for any other reliel on the ground that
tlie building is not an abandoned property and has not been vested in the Government
under the President's Qrder or that his right or interest in the building has not bren

alfected by the provisions of that Order.

1. Replaced by Act 12 of 198B.
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(2) The applicaton under sub-section (1) shall be delivered to such officer or authority
as the Government may. [rom time to time, direct.

8. Contents of application.- (1) An application under section 7 shall contain the
following particulars, namely :-

{a) name. description, cilizenship and place of residence of the applicants:

() cate and place of birth of the applicant; '

(c) full ﬁartlculars of the bullding in respect of which any right or Interest is claimed
hy the applicant;

) «<ate. If known, on which the pos'sesslon of the bullding was first taken by the
Governmenl:

(e} period for which the applicant Is not In possession of the buildings;

(0 occupallon and residence of the applicant Immediately before the commencement
of the Presideny's Order and during the period from such commencement till the making
of the appliration:

() name and descripton of the person In possession of the bullding immediately
before the commencement of the Presicdent’s Order:

(h) name and description of the person In, possession of the bullding Immediately
belore the possession is taken by Lhe Government under the President’s Order;

(i) action taken by the applicant for protecling his right or inlerest or getting back the
possession of Lhe building:

()) briel statement in support of the clalm of the applicant:

(k) relief claimed by the applicant: and

(D anv other maller relevant to the reliel claimed,

(2) The application shall be accompanied by all the documents or the photostat or
true copies Lhereof, on which the applicanl relies as evidence in support of his claim.

9. Court of Settlement.- (1) The Government shall, by notifiatlon in the official Gazelte,
establish on or mroe Courts of Settlement for such area or areas as may be specified
therein for the purposes of Lhis Ordinance.

(2) ‘The Courl of Settlement shall consist of a Chalrman and two other member who
shall be appointed by the Government.

(3) The Chairman shall be a person who Is. or has been. or is qualified to be, a Judge
or additional Judge of the Supreme Court and of the lwo other members, one shall be a
person who is or has been a judicial officer nto belaw the rank of Additlonal District Judge
and the other a person who is ar has been an officer in the service of the Republic not
below the rank of Deputy Secretary to the Governmenl.

10. Power and procedure of court of Settlement.- (1) Except as otherwlse provided In
this Ordinance. the provisions of the Civil Court, while trying a suil under the code of Civil
I’rocedure, 1908 (Act V of 1908}, shall not apply to a cour! of Settlement. j

(2) For the purpose of hearing an application. a Court of setllement shall have all the
powers ol a Civil Court while trying a suit under the Code of Civil Proce.dur:.' 1908, In
respect of the following matters, namely :- '
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(a) summoning and enforcing the atlendance of any person and examining him on
oath;

(b) requiring the discovery and production of any document:

(c) requiring evidence on allirlavit:

() requisitioning any public record or copy thereof from any office: and

(¢) tssuing commissions for the examination ol witnesses or document.

(3) Any proceeding before a Courl of Settlement shall be deemed to be a Judicial
praceeding within the meaning of section 193 of the Penal Code.

(1) A court of Settlement shall hold Its sittings at such place or places as the
Government may fix.

(5) A Court of Settlernent shall, after such enquiny as it may deem necessary and aller
giving reasonable opportunity to the parlics concerned of bemng heard and alse adducing
evidenee. bath oral and documentary. if any, make such decision an the prayer or of the
applicant as it deems lit

(G) The decision of the Courl of settlement shall be final and shall be binding on all
parties concermed ancd shall not be called in question in any other court,

(7) No appeal-shall he from any order or decision ol the Count al Settlement to any
other Courl or authority. )

11. Extension of period of limitation in certain cases.- Any person aggrieved by an
order ar decree passed ex-parte against him by any Court, at any time before the
cammencement of this Ordinance. may. nolwithstanding the expiration of the period of
limitation preseribed thereol by or under any law. apply. within ninety days from such
commencement. to the Court by which the order or decree was passed [or an orcler Lo it
set It uside and the provisions of rules 13, 14 and 15 of Order 1X of the Code of Civil
Procedure, 1908 . shall apply to such application :

Provided thal nothing in this section shall apply where -

(i) the order or decree ol the Court has been duly executed; or

(i) an appeal or other legal proceeding was preferred or slarted for setling aside the
arder or decree Lefore the commencement of this Ordinance.

12. Ordinance not to affect certain rights. etc, of the Government.- The provision of
the Ordinance shall not limit, restricl or oltherwise afffect right, pewer or authority of the
Government Lo transler or in any manner dispose of building included in any list published
under section 5.

Comments

It has nat been denied that the respondent no. 3 was in Bangladesh during the
liberation war in 1971 and conlinued o be In the country after liberation till date. In such
circumslances can it be said that the whereabouts of the respondent no. 3 were nol
known and therefore his property was abandoned within the meaning of President’s Order
No. 16 of 1972, Whereabouts of the ewner not known would. in our opinfon, mean a
person whase praperty is not in his possession for his control and management and he
may be hiding in the counlry or has lelt Bangladesh or who cannot be traced. In
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government of Bangladesh vs. MS. Isphant as reported in 40 DLR (AD) 116 the Appellate
Division of the Supreme Courl of Bangladesh abserved P.O. No. 16 was promulgated on
28.2.72 Immedialely afller emergence of Bangladesh as an independent nation. Hundreds
af Wesl akistanl industrial/business entrepreneurs had left the country. Mills, faclories,
establishments, ele, had bccn’ abandened for which specific law was promulgated. Such
absentec owners had lefl their assets, properties, e.g. house buildings, ele. Such property
was Lhe subject matter of .O. 16 and the delinitlon has been given in the P.O. itsell.......
This observation by the Appellate Division clearly and correctly Indicates the intention of
the legislators was nal to include properties of persons who were In Bangladesh and who
may have left their properly out of fear lo stay in some other place in Bangladesh for
shelter. Such temporary absence from their property cannol mean Lhal their whereabouts
were not known, We are, therefore, of Lhe opinion (hal the absence of Respondent No. 3
from his house did not amount 1o his whereabouts being unknown to the government so as

, o make his house an abandoned property under P.O. No. 16 of 1972 (Abdul Quddus vs.
Banglacdesh 44 DLR 4841 (488),

Abandoned Buildings (Supplementary Provislons) Ordinance [LIV of 1985) secction
5(2) :

Reguirements ol section & of the Ordinance i Tullilled qualify the properties to be
entered in the list ol abandoned properties lo be published in the Gazelte notification. If
the ciriteria as set forth in section 5 are not fullilled in regard (o any properly, in that
case, that property cannol be enlisted in the list lo be Gazette notified, Even il any
property which Is not qualified 1o be enlisted bul In fact Is listed wrongly, such prapriy is
liable to be excluded from the lisl. The provision of section 5 wlill also acl as a bar to
enlistment of properties in relation 1o which any decree [rom a compelent Courl Is passed
cdeclaring the propertly not abandoned property or nol to have vested in the Government
or declaring the government's possession illepgal or directing the Government or any
officer 1o restore the possession to the owner belare (he publication of the property in the
list of ahandened property in the Gazette. The moment il is found that the properly In
fquestion is not qualilied to be enlisted in the lisl of abandened properties, the Jurisdiction
of the Canrt of Sclilement ceases lo operate and the sald Court will act withoul
iurtsciction il it lays its hand on such maltter. {Abdul Khaleque Vs. The Court of Selllement
4 DLR 273, PP 279).

President's Order No. 149 of 1972 Article 2 (ii] :

Right of citizenship - Domicile certificate issued by the then Government of Easl
Pakistan in favour of 1he pelitioner would go la shaw that he was recognised as a national
of Bangladesh and was permitied (o live In Bangladesh permanently. The pelitioner's
living in Bangladesh clearly responds (o the requirement of article 2(ii) and he Is deemed
1o be a ritizen of Banglacdesh. Mere filing of an application by him for repatriation cannot
take awav this right of citizenship (34 DLR 29.

™ Constitution of Bangladesh, 1972 Article 42 :

Right to property - Option for migration to Pakistan cannol take away one's right ol
citizenslup as well as right to property guaranteed under this provision of the constiution.
In this view of the matter enlishment of the pelitioner's house as an abandoned property
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and the deciston of thu Court of Seitlement treating the property as such were declared
unlawful (14 DLR 273).

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1986) Section
5(2) :

Praperty listed as \andoned property - The burden is on the claimant to prove that it
is not an abandoned property. Pre- nmption of correctness of the entries In the Gazelte
nolificeation does not absolve the Government of disclosing the basls for treating the
properly as abandoned properly when il is disputed (44 DLR 288).

P.O. 16 of 1972, Article 2 :

One living outside the country will not render his property abandoned unless there is
oplinlon by the Government that his activity is prejudicial to the state (44 DLR 197).

P.O. 16 of 1972, Article 7 :

A person in occupation of an abandoned property il soupght to be evicled Is entitled lo
show cause nolice (44 DLR 197).

specific Rellef Act (I of 1877) Section 42 :

Bangladesh Abandoned Property (Building in the Urban Area) Rules, 1972, Rule 10 :

Suil for delcaratlon simpliciter - When the suit property s in possession of the
Government, no prayer [or recovery of possession Is required. IT it s declared by the Court
{hat the praperty Is not an abandoned properly. the Government will have no reason Lo
possess the same and will be under an abligation to restore passession to the plaintifl and
no prayer lor recovery of possession as a consequential reliel Is necessary. The lessor
under the Government has no independent right and na prayer for her eviclion Is
necessary (43 DLR 109). .

Bangladesh Abandoned Property {(Control, Management and Disposal) Order, 1972
(P.O. 16 OF 1972), Article 2 :

The plaintifl continued lo live in Dhaka and did nol acquire citienship of any other
country. Alter the liberation he took shelter elsewhere at Dhaka but when he appeared
and claimed his property his whereabouts were very much known. so there is no reason to
treat his praperty as abanconed property (43 DLR 109}

Bangladesh Abandoned Property (Control, Management and Disposal) Order, 1972
(P.O. 16 OF 1972, Article 15 and 16:

In exercise of stalutory power the prescribed authorily passed orders declaring the
disputed properly as nol being abandoned properly and directing its release in favour of
the petilioner. This order having not been set aside or revised by any appellate or revising
authority, L is not now apen lo the Governmenl or any of its agencles 1o ignore ‘the
prescribed authorily's orcder (43 DLR 139). p

Abandoned Buildings (Supplementary Provislons) Ordinance, 1985 Section 7 and 9:

In view of the provision for conslilution of the court of Selllement order passed by the
court In the absence of one member Is not lawlul. No provision has been made In the .
ordinance that the order passed in {he absence of one member shall not be invalld. It is
¢lear that it was the intention of the legislature that the court of Seltlement must be
conslituled to hear and dispose of mallers with 3 members including the Chairman.
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Unless an order is passed by a properly eonstiluted court It has no elfect and it is no order
in the eve of alw even Il il Is othenvise proper (42 DLR 342).

Bangladesh Abandoned Property (Control, Management and Disposal) Order, 1972
(P.O. 16 OF 1972). ]

Section 2 (1) (i) (b) : h
. The suit properly having been requisitioned and taken possession of by the
Government on 16.2.72, before President’s Order No. 16 of 1972 came inlo force, it
cannol be treated as abandoned properly (42 DLR 430).

Abandoned Buildings (Supplementary Provisions) Ordinance (LTV of 1985), Section
5 and 6:

In the instant case the suil building was requlsitloned hefore P.O. 16 of 1972 came
into foree on 10.3.72. This list of buildings for publication in the official Gazelle refer lo
building the possession of which has been taken over as abondoned property or the
building in respect ol which notice for surrendering or laking possession under P.O. 16 of
1972 has been issued. The requisition of the property and complete possession thereofl
having been [inal on 16.2.72 and the same having never been laken over as abandoned
properly. sectons 5 and 6 of the ordinance have no application with regard to the sult
building (12 DLR 430].

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1985), Section B :

The suit building was included in the list published In the official Gazelle In
rontravention of section 5(1)(a)(b) of the ordinance and as such the Civil Court had
Jurisdiction to try the suit. The Court clearly fell Into error in holding that because of

“inclusion of the building in the official Gazette the sull was not maintainable (42 DLR 130).

Specific Reliefl Act (1 of 1877)

section 42 :

East Bengal (Emergency) Requisition of Property Act (XIII of 1948)

Section 7 :

The plaintifl being entitled to a decree thal the suit property is not an abandoned
property and the Government having disclaimed the same as requisilioned property, the
lalter is liable to restore its possession 1o the plaintifl and also to pay renl/compensalion
under the Requsition of Property Act for its use and occupation f[rom 14.2.72 Ll the
possession of the property is restared to the plaintil (42 DLR 430).

Abandoned Buildings (Supplementary Provisions) Ordinance (LIV of 1985) :

The Courl of Settlement has been given the specific power to exclude the disputed
properly from the list (a). The petitloner has been given a specific right 1o argue before
the Courl of Settlement that the building is not an abandened properly. that il was nol
vested in the Government or that right or interest in the building has not been affectec by
the provisions of P.O. No. 16 of 1072. When the statule has devised an alternative forum
for giving compelte relief 1o the petitioner. we [ail to see how the petitioner can Invoke
this jurisdiction at the first stage withoul exhausting the rcmuh provided for in the
Ordinance (41 DLR 193=1989 Bl 423).

The High Courl Division while entertaining the contentions of the respeclive parties
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came (o the conclusion that the resp®ndenl Is a British Bangladeshi citien. To my mind
this aspect of the case calls for no decision, inasmuch as, the mool question was whether
the house in questlon was abancloned property. The learned Judges themselves have found
that a nennatlonal possessed property In this country and thal has nol been challenged by
Ihe Government. Hence Lhe question was to the nature of the properly of the respondent.
namely. whetlher it was abandoned property or not. Since the entire gamut of P.O. 16 of
1972 had been exantined thoroughly and "X Rayed by two authoritative decislons of Lhis
Courl the least that can be said is that P.O. 16 of 1972 is not attracted to the facts of this
case. There is no hesitaton In saying that the property cannot be termed as an abandoned
properly (Government of Bangladesh Vs. Mira Shaheb Ispahanl - 40 DLR (AD) 116).

As we have seen that the respondent is the son of a person who retired as Judge of
(he Dhaka High Court and died In 1982 and his mother still living and resliding at Dhaka
and he himsell rented a Mat apart from his own house which is in dispute now. He Is a
qualificd Charlered Accountant eking out a living in U.K. and It is by his own earning he
obtained a plot from DIT and built his house and rented Il to a Forelgn Misslon. He himsell
visits Dhaka occaslanally which is his permanent residence. His ordinary residence or for
that matter his habitual residence as understood In Europe Is In U.K. If this habitual
residence In U.K. then his permanent residence is bound to be Dhaka. Bangladesh. Again i[
his ordinary residence Is taken as U.K. then again it is In Bangladesh which is to be taken
as permanent residence because he owns a house and rent a flat and his mother lives here
and his (ather is burried here. It is not by naked asserlion but by deeds and acts that a
domlcile 1s established (ibid).

The law of abandoned property Is a stringent law no doubt, but as has been noticed in
28 DLR and 30 DLR (AD) the definition contains the clause on exclusion and Inclusion.
One thing is very well settled thal no person shall be deprived of his life and properly
unless il comes wilthin the clear provision of law itsell. He cannot be deprived of his
property by lallacious approach nor by provisions of enactment which merely by sidewlnd
points a finger to such property. To be taken away of any property It must be shown Lhat
his property has come within the mischiel of law clearly {ibicl).

Interpretation of words used in a slatute-Courl is nol concerned with the presumed
intention of the legislature-ils task Is o get al the intention as expressed In the Stalute.
For the present case Arlicle 2(1) is to be understood In the light of 1 (1) (a) (ibid).

It has been noticed thal non-cilizen can own property and that has nol been disputed.
The line of argument is illogical because {he line of reasoning is somewhat like this : aller
this. therefore because of this - a fallaclous reasoning known In Lalin Posl hoe. ergo
propler hac. For example: A died after his visil to Quetla. Therefore his visil lo Quetla was
the cause of his death. This is obviously fallactous. (ibid).

b Respondenl’s property is not abandoned because he has neither acquired citienship fo
Pakisan nor has ceased 1o manage his properties In Bangladesh (ibid}.

The actl of declaring the properly as an abandoned properly was manifestly without
jurisciction. ) .

In the Instanl case It appears thal the trial court clearly found thal on papers
submittecl before the Court the property is not an abandoned property and thus need be
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released but because of the embargo the Court: took iis hand ofl and on appeal it was held
that the suit has abated.

This view, it appears, has been taken by the Court below erroneously, by taking a
wrong view of the law because In the instant case there are papl:rs’to show that prima
Jacte the act of declaring the properly as an abandoned property was manlfestly without
jurisdictlon as the property does nol come within the mischiel of abandoned property or
whose whereabouls are not known immediately after the liberation of Bangladesh, and if
the properly would not come within the mischiel of law It is nol understood as to how the
order vesting the properly as abandoned could be validly passed in due exercise of power
(asgar All & athers Vs. Additional Depuly Commissioner, and other - 40 DLR 157).

Any act il done wrangly in purported exercise of Jurisdiction will not save an order
passed under the validily clause of the conslitution.

Thus. the law in this regard is now very clear and it is that if a person, vested with
jurisdiction to do certain act does that act wrongly or even erroneously it would yet be a
valid exercise of power within that power. But if it is exercised without the subject matter
being an abandoned property it would not be an order that can be said lo have been passed
with Jurisciction and the use of the expression such as 'purported exercise of jurisdiction’
will not save such an order even under the validily c¢lause the constitution and the
provision of the Material Law Regulation No. 7 of 1977 would be no bar in maintaining an
action challenging the legality of such an order of vesting before any Court including the
Supreme Court (ibic).

Estatlishment of a Settlement Courl also shows the legislative intention to the effect
that It Is no more immune form being challenged before a Court (Ibid).

Code of Civil Procedure (Vof 1908)

Scction 115 :

This courl in exercise of its revisional jurisdiction can cure a failure of justice
occasioned by a wrong view of law taken by courls below.

That being so in the instant case the Court of first instance would have exercised
jurlsdiction to decide this matler on merits as a pending proceeding pending before It
before the establishment of the Settlement Court in a declaratory suit of this nature as to
the legality or illegality of the same which the Courls below have failed to exercise by
taking a worng view of the law occassioning a failure of justice which need be cured in
exercise of the power under this court’s Revisfonal jurisdiction.

In that view of the matter, the matter is sent back on remand lo the trial Court with
this observation as herein above, for trial and to dispose of the matier afler hearing the
parties, within a month of the receipt of this order (ibid).

Company incorporated as a company and residing In Bangladesh property owned by
such a company cannot be treated an abandoned property under .O. No. 16 of 1972 M/s.
Gannysons Ltd. Vs Sonali Bank 37 DLR (AD) 42). .

Contract for sale of the properly was entered into before 0. 16 of 1972 came inlo
existence. The land though treated as abandoned properly in view of the existence of
contract of sale, the Government should have cancelled the contract alter P.O. 16 of 1972

73—
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came Into existence, Since that has not been done, the Government cannot resist the
plaintifT's suit for enforcement of speclfic performance of contract of sale {Asaduaman Vs.
Bangladesh 36 DLR (AD) 108).

Once a properly vests In the Government under the provisions of 0. 16 of 1972 no
legal proceedings can be taken agains! such property (M/s. Gannysons Ltd. and others Vs.
Sonall Bank 36 DLR (AD) 147). \ :

An agreemenl entered Into before 25th March, 1972 in respect of an abandoned
properly is binding upon Government who has taken possesslon ol the property under the
provisions of the P.O. 16 of 1972. Any agreement taking palce afler 25.3.71 Is not binding
on the Government (1.C.I. (BD) Ltd. Vs, M/s. G.K. Brothers. 36 DLR (1 14=BCR (1984) 118).

Release of a property from the calegory of abandoned property cannot aflect the
tenancy right of an occupant of a tenancy created before the President's Order No. 16 of
1972 came Into existence by an order of release which 1s an executive act. It is, therefore,
clear that the property may be an abandoned property. and the lease or tenant of such
property. If he does nol come within the mischlel of the abandoned property law. does
not ipso Jacto become unauthorised occupant entitling the abandoned property to take
over possession by ejecting him. IT he is In possession under a valid lessee or under a valid
tenancy relatinship. that could be terminated elther under Article 10(1) of the order, if it
applies. or be due process of law and then possession may be taken by the law available for
the purpnse. (Zahirul Huq Vs. EJamul Huq 34 DLR 25-1982 BCR 75).

A reference lo section 10(1) of the Baangladesh Abandoned Properly (Control.
Management and Disposal) Order 1972 reveals that the Government has power to cancel
any allolment or lerminate any lease or amend the terms of any lease or agreement under
which any abandoned property is held. occupied or managed by a person. where such
allotment. lease or agreement has been granted or enlered into after the 25th day of
March. 1971. and on such termination or cancellation. the Government can demand
surrencler of possession of propertly. and if the person failed o surrender possession Lhe
Government can eject such person and lake possession of such property in such manner
as may be prescribed. (ibid).

Forcible eviction of the possessors from the premises under P.O. 16 of 1972 lllegal
when under a valid agreement wilh the owner the premises became the subject matter of
purchase. Eviclion cannot be sustained in law (Govt of Bangladesh Vs. Md. Abdus Subhan-
32 DLR (AD) 255).

Abandoned property - Unauthorised taking overruins a national industry - Reckless
officlal irresponsibility.

The proprty in question was taken over by the Government without any law(lul
autherity and as such the impugned notification relating to the petitioner firm cangol be
sustained.

The petition and the affidavit read together reveal a very sad deplorable state of affalrs.
A national industry has been kept sealed and locked since January. 1972 and In the
process il was completely ruined wih benefil either lo the shareholders or to the natlon.
It Is a fit case where we feel thal the Government instilute a high level enquiry as to how
such could be allowed to happen and take exemplary action agalnst the delinquent officials
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found responsible for this unforfunate stale of affairs [Evershine Cable Industries Vs. Govt,
of Bangladesh 32 DLR 4).

President’s Order No, 16 of 1972 was pramulgated on 28th February, 1972, Arlicle 2
(1) of the order dellned Abandoned Property as any property taken over under the
Bangladesh (Taking over of Control and Management of Industrial and commercial
concerns) Order 1972 {Acting President’s Order No. 1 of 1972). However, did not
anywhere indicate Lhal the properties taken pursuant to the notlfication dated 31st
December. 1971 would also be deemed to be properties taken under the Acting
pPresident’s Order No. 1 of 1972 and the notification only mentioned aboutl the notification
dated 30ih December, 1971, The earlier law on the subject of abandoned property Is the
Acting President's Order No. IM-35/71-13 dated 26lh December, 1971 which was
amended by The notification dated 31st December. 1971, Then came Acting Presidenl’s
Order No. | of 1972 on 3rd January., 1972, Therelore. President’s Order No. 16 of 1972
was promulgated on 28th February. 1972 whereby properties taken as abandoned
property under the Acting President's Order No. 1 ol 1972 were deeemed 1o be
abandoned properties under President’s Order No. 16 of 1972 (ibid).

On the passing of 0. 16 of 1972 i.e. [rom 28.2.72 all abandoned properties shall vesl
in the Government dealt with under P.O. 16 of 1972.

We are to refer to the Bangladesh Abandoned Property (Control, Management and
Disposall Order, 1972 (P.Q. No. 16 of 1972) promulgated on 28th February, 1972, which
declared properties ol cerlain calegories of owners as abandoned property. and all these
abandaoned praperties coming within the scope of the order shall vest in the Government
on the cammencement of the order f.e. 28.2.72 and shall be administered, controlled.
managed and disposed ol by transler or otherwise, in accordance with the provisions of
the arder (Nasiruddin Vs, Government of Bangladesh - 32 DLR (AD) 216).

When an authorily is vested with a jurisdiction to do certaln acts and In the exercise
of that jurisdiction he does it wrongly or irregularly the action can be said to be done
within the purported exercise of his jurisdiction. Bul an act which is manifestly without
jurisdiction, such as the property which not being an abandoned property within the
meaning of Presidential Order 16 of 1972 Is declared lo be so, or in case of judiclal or
quasi-judicial act which is coram non Jjudice the use of the expression purporled exercise
in the validating claues af fifth amendment of Constitutien cannol glve such act the
protection [rom challenge it being ullra vires.

It is true mala fide acl and is also no protected but then mala fide is lo be pleaded
with particulars constituting such mala fide and established by cogent materlals before the
courl. (Ibid) ]

Martial Law Regulation VI of 1977 cannol be pleaded as a bar when the taking over
nr vesting of in any property is without Jurisdiction or coram non judice or mala fide.

In Halima Khatun's case the decision Is that il any action of taking or vesting of a
property comes within the mischief of Martial Law Regulation VII of 1977. any
procecdings seeking to challenge the taking over or vesting of such property shall abate.
‘The further observation that requires to be made is thal abatement of the proceedings will
follow in such cases, except where the taking over or vesting s without Jurisdiction or
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coram non Judice or It s malafide and in such clrcumstances such action or order is not
protected under the sald Regulation.

There cannot be any question of abatement of any legal proceedings taken by an
agrrieved person o protecl his legal right or interest in the properly against which action
has been taken or coram non Judice or Is malafide. Except within this narrow compass the
proceedings coming within the mischiel of M.L.R. VIl of 1977 shall abate.

The observation of the learned judges, that lifting of Martial Law the proceedings
which had abated have become Justiclable has no legal foundation (ibid).

In the fourth Schedule of the Constilutlon Article 34 clause (6) clearly provides that
revocation of the proclamation and withdrawal of Martlal law shall not revive or restore
any right or privilege which was existing at lime ol such revocation and withdrawal.
Therelore. Il prior lo the wilhdrawal of all proclamations and Martlal law Regualtions on
G.4.79. any proceedings had abaled in terms of the provisions of M.L.R. VIl of 1977, they
cannot be revived.

Whether a property comes wilhin the mischief of Abandened Property Order
(I'resident’s Order No. 16 ol 1972) is juslifiable isstie before the wril jurisdiclion of the
High Courl Division. except thal any aclion of taking over or vesling of the properly within
the terms of President’'s Order No. 16 of 1972 or Acling President’s Order No. 1 of 1972
shall vesl and be deemed to have vesled in the Governinent in lerms of MLR VII of 1977,
and Is immune [rom challenge such laking over or vestling ol property shall abate. except
that any such action of taking over or vesting of property macde under the provision
aloresaid. which is without jurisdiction or when the action is quasi judicial or coram non
judice. or the action is malafide. The justiciability of an issue under the President’s Order
No. 16 of 1972 again is restricted to the extent herein sel out. (ibid)

That President’'s Order No. 16 of 1972 is an emergency law and il provides for
expeditinus taking over of abandoned properties. No wrillen Instrument is required for
vesling of an abandoned properly in the Government. There is sullicient Indication In the
0. No. 16 of 1972 that the abandoned properlies should be taken care of soon alter the
commencement of the Order. (Mustala Juglal Wahed Vs. Authorised Olficer, Ministry of
Public Works and Urban Development 33 DLR 42),

Inorclinate delay in the matter will however cast a heavy onus on the governmenl
when its assertion thal particular properly Is an abandoned properly Is challenged in
courl. The belated joint survey repart of 1979 and the alfidavit on behall of respondent No.
1 are the only besis lor the Government's assertion Lhat the original owner was in Paklstan
and not in Bangladesh al the relevanl time i.e. at the time of lhe commencement of the
P.0. 16 of 1972. From the [acls disclosed belore us It Is nol clear whether the properly
stood as abandoned property at the commencement of the order. Article 6 can only be
im'okectl' when il is undispuled that the property lranslerred, encumbered or charged is an
abandaned property. (ibid)

The first proclimation of martial law was revoked by the last proclamation of Martlal
law on the 6th April, 1979, whereunder all Martial Law Regulations including M.L.R. VIl of
1977 were repealed. (Abdul Latif Vs, Govt. of Bangladesh 33 DLR 116 P’ 123).

When the Initial taking over ol a properly trealing it as abandoned property Is illegal
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such properly must be restored back lo its lawlul owner on his application. (Abdul Latif
Ansari V. Government of Bangladesh and another, 33 DLR 116).

In the present case the petitioner being the Iawful owner of (he house In question
having lawlully acquired il prior to the Independence of Bangladesh and being a lawful
national of Bangladesh as a Railway employee under the Government, the petitioner's
house in question could not be treated and taken over by the Government as abandoned
property under P.O. |16 OF 1972, (1biel),

Trealing the house at 56/C Asad Avenue as abandoned property under P.O, 16 of 1972
illegally without any lawful authority in a malafide manner by the concerned officers in the
Ministry of IPublic works amounls 1o gross misconduct and such action of the Ministry of
Public Works and Urban Development requires to be set aside at once. (ibid),

A properly is an abandaned property when it falls within the definltion of abandoned
properly as glven in 1.0, 16 of 1972, Any property nol abandoned cannot be taken llegally.

When the Government has not ireated the holding as an abandoned property al any
time and rightly so, the mere service of the nolice will not make It an abandoned properly
within the meaning of President’s Order No. 16 of 1972. The power (o treal a properly as
an abandoned properly is limitecd by the very delinition of the abandoned properly and the
authorily concerned cannol treal each and every properly as an abandoned properly and
this power cannol be exercised for all time arbitrarily.

The President’s Order No. 16 of 1972 was an emergency legislation for the control,
management and disposal of cerlain properlies necessitated by the situations then
prevailing in the country and the situations have changed so much in the subsequenl years
Irom the situations prevailing in February, 1972 when (he President’s Order no. 16 of
1972 was promulgaled thal the Government has to be cautious fo initlate proceedings
under President’s Order No. 16 of 1972, so as nol lo lake properties which were not
abandoned properties.

In the presenl case the owners whose properly a municipal holding within the Dhaka
Municipality has been 1aken away as an abandoned property under the P.O. No. 16 ol 1972
were all along In Bangladesh and their where abouts where also not unknown and they did
not cease to occupy, supervise or manage the properly In person till 12.2.74. There after
they executed a peneral power of allorney. an act permitied by law, authorising the
Alterney 1o do all acts, decds. or things in their behall including the disposal of the
holding. So. the property was never abandoned in any sense of the word. (Abdul Hakim Vs.
Secretary Ministry of Public Works and Urban Development 31 DLR 402),

It is admitted on all hands thal the properly In sult has vested in the Bangladesh
company (defendant appellant), 11, therefore, follows that the liability in relation to the
said property has also vested in the defendant-appellant Bangladeshi company, as
suecessor. The defendant cannot be heard 1o argue that the sull property has vested in il
as assels but Ihe liability atiached 1o the same has not vested in the defendant. (Imperial
Chemical Industries (Bangladesh) Ltd. Vs. M/s. G.K. Brothers. BCR 1984 HCD 118).

The interest of the Imperial Chemical Industries (Pakistan) Ltd. In the suil property
vesled in the Government under p.0. No. 16 of 1972 and the Governmenl, Lhereafler, has
transferred the business assets and liabililies to Lhe Imperial Chemical Inudstries



582 LANID) [AWS AND LAND ADMINISTRATION MANUAL

(Bangladesh) Ltd.. includding the suit property together with Ils liability to the defendant
company. The Imperial ¢heical Industries (Pak) Ltd has no subsisting Interest in the sult
property and has also no subsisting ohligation In the contract In question. The Imperial
Chemical Industries (Pak) Lid. is. \herefore. not a necessary party in this case. (Ibid).

So long as Lhe agreement remains in force and the party in possession Is agreeable to
perform his part of the contract. his possession cannot be interfered with by a party to the
sald coniract, or any persen claiming under the sald partly. (Buxly Palnts Ltd.. Vs.
Bangladesh. 31 DLR (AD) 266). .

Property which is not abandoned properly as defined In the article will not vest In the
Government. Upon representalion the owner is entltled to get it back; If still refused he
can appeal under article 16 (1). (Chairman, Bangladesh Steel Mills, Vs. Md. Masoor Rea 30
DLR (SC) 169).

Government stio motu can release property which Is not abandoned property. Il the
Government somehow takes such proeprty law does not allow Lhe Government to retain
{he same. If the owner somehow failed to follow the procedure to gel back proeprly.

Properly cannot be {aken over under a repealed statule unless excepted by a provision
of the law. (Ibid).

Preservatlon and protection of the Actiing President’s Order No. 1 of 1972 by the
constilution were considered necessary lo prolect any action taken under that arder and
not for continuing its operation alter the Abandoned Properly Order 16 of 1972, came
into [orce.

Moreover. the Abandoned Property Order (P.O- No. 16 of 1972) provided all necessary
legislative authorisation for taking over all properties which were abandoned or had
already been taken over under the Acting President’s Order No. 1 of 1972 IL. therefore.
follows thal on March 7. 1972, (after P.O. 16 of 1972 came into operation) the date of
taking over ol the respondent’s firm, Government could nol take il over as abandoned
property purporting lo exerclse ils powers under the acling Presidenl's Order No. 1 of
1972.

Respondent’s firm which was not taken over under the President’s acting Order No. 1
of 1972 before the commencement of the Abandoned Property Order. could no longer be
loaked upon as abandoned property. (ibid)

From the expressions any property faken over under lhe Bangladesh (Taking over of
control and management of industrial and commercial Concerns) Order, 1972 (Acting
president’s Order No. 1 of 1972). used In article 2 (1) (i) of the Abandoned properly
Order. it would seem that they;'rc!cr {o past action and nol any actlon In the future. It
would therefore, appear that they mean any property which has already been laken over
under actling Presidenls Order No. 1 of 1972 and would not mean any property which
shall be taken over under that order In future afler the abandoned property order came
into force. On and from 28th February. 1972 when the abandoned property order of 1972
(P.O. 16 of 1972) was promulgated any property which was owned by any person who Is
not present in Bangladesh or whose whereabouts are not known or who has ceased to
supervise or manage in person his property will be abandoned property.
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Such property will also include any property owned by any person who Is a citien of a
state which was at war with Bangladesh and (ll) any property taken over under the Acting
President's Order No. 1 of 1972. Any properly which answered the above mentioned
definitlon of abandaned properly in the abandoned property order was to vest in the
Government on the commencement of this order. In these circumslances, the order of
release by the Government of the respondent’s firm cannot be held to be vold and lllegal.
(Ibid)

I[ any industrial enterprise does not [all within any of (he three categories
mentioned In article 10 (1) (d) of the natlenalisatlon order. 1972 no such industrial
enterprise would vesl in the Govermunent slatutory corporation sel up under the
provislons of article 10 aof that order. Unless the condltions lald down therein or
elsewhere in the order are fulfilled, the mere placing of an Industrial enterprise under a
corporation sel up by the Government for nallonalised Indusirial enterprises cannol be
sald to have vesled in the Governmenl. The provision of the nationalisation order 1972
can have no manner of application to an enterprise which is not an Industrial enlerprise
lalling in one of the other category (ibid)

The mere placement of the respondent's firm under Lhe corporation under article
10(1) (d} does not invest it with the qualities or stalus of any of the categories mentloned
thereln and. consequently it does not empower the Government to retain It. Scuh claim to
retaln, if conceded, would amount to putting premium on Lhe illegal seizure of the citien’s
property. (ibid)

Properly of a citien cannol be acquired or grabbed by Government or by the a private
party except under authorisation of law (ibld)

A property laken over as an abandoned properly will not ipso facto vest in the
Governmenl. Under article 4 of President’'s Order No. 16 of 1972 all abandoned propert les
within the meaning of arlicle 2(1) of the order vest in the government of Bangladesh on
the commencement of the orcer (ibid)

Propertly (aken over if nol an abandoned property, it does not vesl in the Government
and therefore nol being in lawful occupation of the property it is liable to give accountls lo
the owner (ibid)

Meaning of the expression '‘abandoned property’ explained.

[l appears thal the legislative aulhm'il‘y has employed multiple system in the.
definition. 11 has first defined with denolation and connotalion the words abandoned
properly and then has employed an inclusive definition and then an exclusion clause. It
has also added an explanation. Interpretation of the definition clause no doubt creates
some complexity. The besl way to inlerpret it s lo give a harmonious meaning lo all the
clauses of article 2 (1], so thal each clause gets its own meaning and at the same Ume
harmenises with the meaning of the whaole, The defining part denotes property owned by
a person who s either not present in Bangladesh or whose whereabouts are not known or
who has ceased o occupy. supervise or manage in person his property. A question may
arise whether the three sub-clauses are disjunctive or conjunctive, we think they have
heen u.sr-'rl disjunctively and there is no need Lo construe them conjunctively.
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Then . comes the Inclusive deflnition. In the Inclusive definition it included two
categorles of properly. first is the property owned by a person who Is a cltizen of a State
which afier 25th day of March, 1971 either Is at war or engaged in mllitary operation
agalnst Bangladesh. the second 1s the property taken over by the Government under
Acting President’s Order No. 1 of 1972. So far as the inclusion clause ls concerned both
the categories of properties come within the meaning of the definition of abandoned
property. Bangladesh vs. Speed Bird Navigation Co. (30 DLR (AD) 101).

An abanconed property vested in the Government does not become Government's
property. Administrator is appointed for administration of such properly on prescribed
terms and conditions.

An administrator appointed under P.O. 16 of 1972 Is not a Government servant within
the meaning of service of the Republic In article 152 of the Conslilution. {Sk. A Rashid Vs.
Govt. of Bangladesh - 29 DLR 362, _

‘In person’ these words In article 2(i) do nol necessarily mean physical presence
always.

The words ‘In person’ in the sald clause may nol necessarily Imply physical presence
of the owner In all cases, they may as well be understood In the sense thal occupatlon,
supervision or management as has been referred lo therein, Is to be done with the
concurrence and under the authority of the owner concerned. Any other construction
will lead to some astounding consequences. An owner of a house property may find that
he has been completely divested of his property on Lhe ground that he ceased lo occupy In
peron the sald property during his temporary absence from the place although the
entire of his family members had been residing at the sald house all the time. It can never
be the legislative intent that a person whao was required to go outside his country on
account of some lawful purpose or had been held up in some foreign land and prevented
from returning to his home land by Lhe circumstances over which he had no control
should be deprived of his properly simply because he was not physically present to
occupy. supervise or manage the sald property, although it was being administered and
managed according lo his own arrangement and will. The words 'in person’ In the
defimition clause should therefore be liberally construed. (Speed Bird Navigation Co. vs.
Bangladesh 27 DLR 175).

In the absence of the owner of the property. il any member of the family is present,
the properly cannot be treated as abandoned property. (Abdur Rashid Vs, Govt. of
Bangladesh 27 DLR 614). K .

The words ‘abandoned property’ explained. ‘Abandoned property’ will be that
properly whose owner Is not present in Bangladesh and whose whereabouts elther Is not
known. or ho has ceased to occupy. supervise or manage In person his property. (M/s.
KhansBrothers Ltd. Vs, Govl. of Bangladesh 27 DLR 423).

Mere non-occupation of a property by any owner resident or not In Bangladesh, wil!
not make the pronertv ahandnnad (ihid)
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Expresslon abandoned property explained with reference to the context of the several
rlauses. -

Glving its gramatical meaning abanoned property will be th'n properly whose owncr
either natural or artificial person like coorporation, Is not prescnt In Bangladesh. 'Ihat Is
the first precondition, but not the whaole In as much as the principal caluse Is qualified by
two subordinate but allernative clauses, The first preconditlon of abscm‘: from Bangladesh
must be with any of the two attributes contalned in the allcmatlve subordinate clauses.
The other precondition [s alternative one Is whose whereabouts Is _no@ known, and other,
who has ceased to occupy or manage or supervise hls property. And when both the
preconditions of the principal and subordinate clauses, thought all&hallvc. are present,
then the property will bear answer to the delinition of abandoned prc;[ierty. (ibid)

The lasl phrase ‘'manage In person’ in case of natural person by himsell, and in the
case of artificial person. one who in terms of Its rules of constitutlon is authorised o
manage (ihid)

The definltion given Is nol a very clear language. The legislative authority has tried
lirst to define abandoned property, then gave il an inclusive meaning and then again
excluded certaln categories of properties. (ibld).

Let us first refer to those properties which have been included and these excluded. Of
the tneluded properties are : (1) properties owned by any person who Is a citizen of the
State at war with the People’s Republic of Bangladesh at any time after 25th day of March.
1971; which in short means West Pakistan, now Pakistan; (2) any properly taken over
under Acting President's Order No. 1 of 1972. (ibid)

ltems (a] and (b) sub-clause (li) explained. The excluded properties are : (1} any
property whose owner is residing outside Bangladesh for any purpose which in the
opinion of the Government is nol prejudicial to the inlerest of Bangladesh: (2) any
property. which Is in pessession of Governmen! under any law for the time being in
force.

The legislative authority while defining abandoned property has used a complex
senlence conlaining a principal clause, and twe subordiante clauses. The two subordinale
clauses are dependent on principal clause, though they themselves are disjunctive. The
principal clause denoles person and the subordinate clauses cannot the contentions under
which property of the denoted persons will become abandoned property. (ibid)

Provision of article 2 (1) not applicable to the facts and circumstances of (he present
case,

We have found hat the registercd office of the petilioner company in Bangladesh, and
so Itis a Bangladeshi company. We have also held that Its properlies and assels were run
and managed by its Board of Directors. Therefore any property held by the petitioenr
company damiciled in Bangladesh, is outside the amblt of the definiticn of abandoned

properly. and they are Immune from (he operation of the provisions of the ‘Abandoned
Property Order. (ibid)

74—
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Question Is whether the propertles in question could be initially taken over under
the Acting President’s Order dnl:-d 26.12. 71. On 28th December. 1971, the owners of
the properties In question over thr petitioner No. 1. Le. Helal Jutes press Limited, and
this company being incorporated in the then East Pakistan and having its registered office
in Dhaka. could nto be considered al the point of time to be absentee owners who were
not aothenwise avallable in Bangladesh.

Even If assuming that due to the situation prevailing al the lime It was not possible for
M.H. the Managing Director lo acl as the top management of the company with regard to
the properties. It would appear that another director of the company was very much
present in Bangladesh and also made an application lo the Ministry of Commerce,
Government of Bangladesh on 20.1.72 for the release of the sald properties in favour of the
company. (M/s. Helal Jute Press Ltd. Vs. Government of Bangladesh - 27 DLR 5351).

Per<nn is not present in Banlgadesh includes -

Explanation : Person who Is not present in Bangladesh includes any body of persons or
company ronstituted or incorporated In the territory or under the laws of a Stale which at
any lime alter the 25th day of March. 1971, was al war wilh or engaged In military
operations against the People’s Republic of Bangladesh. (Ibid)

Including clause (if) (a) of the Article - Temporary absence from Bangladesh
provision of article 2 (1) not applicable.

The provisions al article 2 (1) including clause (1) (a) of P.O. 16 of 1972 read logether
would reasonably mean that the mischiefl of this law shall nol be applicable to such persons
who were away [rom Bangladesh for a temporary perlod not prejudiclal to the Interest ol
Bangladesh. (Ibid)

The present case does not come within the mischiel of order 16 of 1972.

In the present case nolwithstanding the fact that the petitioner No. 1. being a
company incorporaled within the territory now comprising Bangladesh, which owned Lhe
properties in questinn could not be away from Bangladesh. the petitloner No. 2 the major
shareholder and Managing Director thereof. though was absent from Bangladesh
temporarily. but could nol be described as prejudicial to the Interest ol Bangladesh.

The fact remained that the pelitioner No. 2 though was absent [rom Bangladesh but
during his absence [rom Bangladesh he lived in India which was and In stll considered to
be a country friendly to Bangladesh.

The question could have been posed in a different way. had the pelitioner No. 2 being
the majorily shareholder and Managing Direcolr of peltilioner N? 1 being away from
Bangladesh lived in a counlry which was al war with Bangladesh as rtmlemphtcd under
.n\:urle 2 (1) i) of President’s Order No. 16 of 1972. (ibid)

Managing Director and majorily shareholders of the company & absent from Bangladesh
temporarily. Nol within the mischief of the order.

A Company Incorporated in the territory of Bangladesh could not be sald to be not
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available in Bangliulesh simply because the majority share hodlers and managing Direclor
thereol was away from Bangladesh for a temporary periad. (ibid)

Eviction by a person who is not authorised Is illegal.

Arlicle 7 of the order enshrined the principles of natural justice and affordbd an
opporlunity to the person proceeded against to put his case before the aulhorily’lo the
person proceeded against o put his case before the authority concerned and he also had
the right of being heard in person. This statulory provision of law as incorporated for the
purpsoe of aflfording protection lo the citizen against any arbitrary and high handed action
on the part of the executive.

In the presenl case the Depuly Secretary who evicted the petilioner from the
premises was nol an Authorised Officer as requir-«l vinder Arlicle 7 of P. Order 16 of 1972
and therefore the Deputy Secretary had no authority whatsoever (o evicl the pelitioner
and as such his action was wholly unauthorised. (Md. Kamruzzaman Vs. Bangladesh - 29
DLR 125)

Circular issued by the Government through the administrative order is binding on Lhe
functionaries in charge of the abandoned property which have vested in the Government
by virtue of P.O. 16 of 1972 and terms and conditions therein arc effective on the
administration (Administrator M/s. Delta Constructions Lid. Vs. Chairman. 2nd Labour
Court - 28 DLR 365).

The question involved In the Interpretation of arlicle 2(1) and 4 of the Bangladesh
Abandoned property (Control, Management and Disposal] Order may be divided Into three
heads. First Is, what an true construction of the article 2(1) is the meaning of abandoned
property. Secondly, whether formation of the opinion of the Government is necessary for
holding or deelaring a property an abandoned properly and its vesting under article 4;
thirdly. whether prior show rcause notice is mandatory before the opinion of the
Governmenl s formed.

On the first question. a relerence to the language of article 2(1) indicates that the
language is not free from ambiguity. It appears that the lepislative authority has employed
multiple system in the definition. It has first defined with denotation and connotation the
words abandoned praperty and then has employed an inclusive definition. and then an
exclusion clause. It has also added an explanation. Interprelation of the definition clause
no doubt creates some complexity. The best way (o interprel it is to give a harmonious
meaning to all the clauses of article 2 (1) so thal each clause gels ils on meaning and at
the same time harmanises with the meaning of the whole. The defining part denotes
property owned by a person who is either not presnet in Bangladesh, or whose
whereabouts are not known, or who has ceased o oceupy, supervise or manage in person
Ins preperty. A question may arise whether the three sub-clauses are disjunctive or
conjunctive. We think they have heen used disjunctively and there is no need to construe
them conjunctively. (Government of Bangladesh Vs, M/S. A.T.J. Industries Lid. and olhers.
28 DLR (AD) 120).
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Then rames the inclusive definition. In the inelusive definition It included two
categories of property. first is Ihe praperty owned by a person who is a cillzen ol a State
which alter 23th day of March. 1971 elther is at war or engaged In milltary operation
apianst Banglvlesh: the second is property taken over by the Governmen! under Acting
President's Order No. 1 af 1971 as far as the inclusion clause is concerned both the
cateparies ol propertics come within the meaning of the definition of abandoned property.
fihid)

Then is the exclusion clause. The first question which arises Is whether the excluslon
caluse alwo qualifies the inclusion clause. Except for the fact that the exclusion clause
lollows the inclusion clause. there is nothing.in the grammatical construction of the whole
clause to indicate that it qualifies the inclusion cluusc. Exclusion clause contemplates two
categories al properly. The first is the praperly the owner of which ts residing oulside
Hancladesh for any purpose which in the opinion of the Governmenl is not prejudiclal lo
the interest of Bangladesh. The second is the property which is in possession of under the
control of 1he Government under the law in force for the time being. The second part of
this exclusion clause needs no classification for the purpose ol this appeal. The first part
of the exclusion clause is not only. an exceplion bul is qualilies the delinition clause and
this qualilication is such that u implicit with the definition and an integral part of il
Definttion clause cannat be conceived withoul this implicit qualification. What then is the
qualification 2 The sub clause says that il the residence of the owner of a properly oulside
Bangladesh is in the opinion of the Government. for a purpase not prejudicial to the
interest ol the state. then the properly is not an abandoned properly. In this sub-clause
the conditian is such that the operation of the delinition clause will come into effect only
when the Government has formed its opinion. The delinition clause with Inclusion and
exclusion clanses have been so [ramed that we do not find any other responsible
conslruction to bestow on entire clauses of article 2{1) then we have given. On the
[ormation of ppinion ol Government the definition clause comes inlo operalion. but once
opinion has been formed the law takes effect from 28.2.72. the day of President's Order
Na. 16 ol 1972 was pramulgated. The Governmenl is (o form its opinion on the events as

they stoad on 28.2.72. (ibad)
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