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A THE MIDIAEVAL LAW!

English contract law as we know it tc lay developed around a form of action
known as the action ‘of assux jsit, whi-h came into prominence in tie e rly
sixteenth centuryasa remedyfort ¢! eachofinformalag, cementsreached
byword of mouth—by ‘parol’.? Asa col: rent court centred system = con. mon
law itself, the royal law of the Centra! courts, is much older, a product of the
twelfth century. The early common law was lzrgely concerned with serious
crime and land tenure, and Glanvill, writing in about 1180, tells us that'in his
time, ‘it is not the custom of 1" & court of the Lord King to protect private
agreements’.” Three cei 'uries were tc pass b=fore the common law courts
acquired a general jurisdiction over both formal and informal contracts. Put
the limitations upon the scope of the commo law of contract atany given time
did notm-an that there then ‘existed no forum for contractual business, but
merelythatremedieshad tobe toughtelsewhere. For the common law evolved

1 Bibliographical note: The principal secondary literature on the history of English

conuact law comprises: Ames Lectures on Legal History and Miscellancous Legal Essays
- {1913); Barbour ‘The History of Contract in Ea-ly English Equity’ in vol IV, Oxford

Studies an Social and Legal History (1914); Fifoot History and Sources of the Common Lauw,
Tort and Contract (1949); Holdsworth A History of Engiish Law (1922-66) esp vols 11
and VHI; Kiralfy The Action on the Cass (1951); Simpson A History of the Common Low
of Contract: The Rise of Assumpsit (1875); Stoljar A History of Contract at Common Law
(1975); Atiyvah The Rise and Fall of Freedom of Centract {1979); Cornish and Clark 1w
«and Sccietyin Engiand 1750-1950 (1989); Ibbetson A-Historical Introduction tc i).: Low of
Obligations (1999). There is also an exiensive periodical literature, and mu 11 material
1s available in the publications of the Selden Society. Baker and Milsom: Sources of
English Legal History (1986) reproduce many early cases.

2 The account given in this introduction can only pick out certain salient developments,
and is keptas free from technical detail as possibie. The student can also usefully start
by reading Baker An Introduction to English Legal History (1990), esp chs 9, 10 and 16.
and Milsom Histonical Foundations of the Common Law, esp chs 10-12.

8  Glanvill X, 18.



2 Historical introduction

in asociety served by a bewildering diversity of courts outside the common law
system, enforcing a variety of bodies of law. Thus there were county courts, -
borough courts, courts of markets and fairs, courts of universities, courts of the
Church, courts of manors, and courts of privileged places such as the Cinque
Ports. Many such courts handled contractual business. * In addition the Court
of Chancery in the fifteenth century developed an extensive- contractual
jurisdiction. The story of the growth of the common law, in contract law and
elsewhere, is the story of the expansion of the common law courts’ Jjurisdiction
at the expense of other jurisdictions, and the consequential development—
whether byinvention or reception—of common law with which to regulate the
newly acquired business.

Contrac's under seal 4

Mediaeval law was a formulary system, developed around the writs which a
litigantcould obtain from the chanceryto initiate litigation in the royal courts,
and each writ gave rise to a particular manner of proceeding or form of action,
with its individual rules and procedures.’ It is convenient, in setting out the
elements of mediaeval contract law, to differentiate between formal and
informal contracts;* not surprisingly formal contracts were absorbed into the
common law first. Then as nowimportant contracts were made in writing, and
itwas the practice to authenticate written documents bysealing them. Contracts
thus entered into soon became generally actionable at common law byone of
two formus of action. The action of covenant, which came into common use in
the thirteenth century, originated as an action for the specific performance
of agreements to do something, such as to build a house, as opposed to
agreements to pay definite sum of money; it developed into an action for
damages, assessed by a jury, for the wrong of breaking a covenant. In the early
fourteenth century this action came to be limited to agreements under seal,
and hence the term ‘covenant’, originally meaning simply ‘agreement’ came
to mean ‘agreement under seal” as it still does. Where there was a formal
agreement under seal to pay a definite sum of money—that is a debt—the
appropriate form of action was debt‘on an obligation’. Such agreements were
looked upon as grants of debts, and the term “obligation’ or ‘bond’ was used
to describe the sealed document which generated the duty to pay. The
formality involved in sealinga document should notbe overstressed—the seal
might be very elaborate, or a mere blob of wax impressed with a fingernail, but
a sealed instrument was quite essential.

Penal bonds '

In practice, for reasons which are not fully understood, the action of covensat
was little used; instead important agreements were commonly reduced to
agreements whereby the parties entered into bonds to pay penal sums of
money unless they carried out their side of the bargain. Thus if C wished to
lend D £100, D would execute a bond binding himself to pay C £200 on a
certain day; the bond would have a condition thatit became void (acondition
of defeasance) if £100 was paid before the day, and D would hand over this

4 For examples see Fifoor History and Sources ch 13, and Helmholz 91 LQR 406.
Though in some respects now superseded the best introduction is stiil Maitland The
Forms of Action at Common Law (1954).

6 For a fuller account see Simpson History Pt I,

w



The mediaeval law 3

bond zs he received the loan of £100. In, for example, a sale ofland ata price
of £100 the seller would execute a bond binding himself to pay a penal sum
unless he conveyed the land as agreed, and the buyer similarly would bind
himself to pay a penalty unless he paid the price: disputes as to whether the
condition had been performed or not (and the conditon contined the real
agreement) were triable by jury. Such penal bonds with conditional defeasance
could be adapted to cover virtually any transaction, and were widely used as
contractual instruments; they began to pass out of use in the iaie seventeenth
century, when the Court of Chancery began to give relief against contracts
involving penal provisions.” Undl this development the vast preponderance
of the common law of contract concerned bonds and the rules which governed
them.

This law was flexible though tough, sometimes to the point of harshness:
itwasalso highly developed ina complex case law. A creditor for example who
lost the bond, or allowed the seal to come off, was remediless; a debtorwho paid
but failed to have the bond defaced remained liable. The debtor who defaulted
was very much at the mercy of his creditor, who could, if he wished, have him
imprisoned indefinitely for default. The insdtution, with its' topsy-turvy
treatment of the underlying agreement, gave rise to much law on conditions,
for it was in the condition to the bond that the real agreement lurked. Hence
in mediaeval law such matters as illegality and impossibility are largely dealt
with in connection with conditions—is an illegal or impossible condition
void? Some of this old law was later to be absorbed into the law of assumpsit,
and the modern rules outlawing penal contracts originate in the seventeenth
century’s attack on the penal bond.*

Informal contracts

So faras informal or parol agreements are concerned mediaeval common law
was more restrictive.” One general limitation was financial; under the Stawte
of Gloucester (1278) an attempt was made to limitclaims in the common law
courts to those involving more than forty shillings, thena very large sum. This
could be and was evaded; more serious were the restrictions developed by the
courts themselves and associated with the relevant forms of acdon. Covenant,
aswe have seen, could not be used on parol agreementsatall, and hence never
grewintoa general contractural reme-ly. Debt, and detinue, could however, be
brought, the former (known a debt sur contract) for claims to specific sums
owed by informal transaction, for example the price of goods sold, or money
lent, the latter to enforce claims to chattels due, for example a horse sold or
lent. These two actions covered a very considerable area of informal contract
law—sale of goods, bailment, loans of money. Inamoney economyadebtis the
normal outstanding obligation, and so an action to recover debts will cover a
very large field of demand. There were however serious gaps in the law; in
particular there was no acton for breach of an informal agreement to do
something, for example build a house. Thus there was no action for failure
to convey land, though the price of land sold could be recovered by debt. More

For a fuller account see Yale in 79 Seldon Society, esp at 7-30. See also Henderson |8
Am | of Legal Hist, 298.

8 See pp 688-693, below.

9 For a fuller account see Simpson History, esp pp 47-52 and 136-198: and on sale see
Milsom 77 LQR 257 and Fifoot History and Sources ch 10.



4  Historical imtroduction

generally the method of trial in debt and detinue on informal contracts was
not jury trial, but compurgation. The defendant could swear an oath that he
owed nothing, and bring eleven others to support his oath, and if they carried
out the ritual correctly the action was lost; perjury mightimperil the soul, but
no temporal remedy existed. In the sixteenth century compurgation (wager
of law) came to be regarded as farcical. and oath swearers could indeed be
hired for 2 modest fee.” There existed other apparent defects in the law of
debt and detinue; rules developed by the mediaeval courts came to be
attached to these forms of action, and were immune from frontal attack. For
example, executors were not liable on informai contracts; the debt died with
the debtor. Informal guarantees, and promises of marriage gifts were not
actionable by debt. and the latter situation in particular provoked controversy.

When the common law courts provided no remedy, or one inadequate in
some respect, the litigant had to go elsewhere, and in many cases this may not
have been an unsatisfactoryalternative. Butitis clear thatthere existed in the
fifieenth centurya considerable demand for the intervention of royal justice
in areas not covered by the common law, in particular in the case of informal
contracts, and this encouraged the fifteenth century chancellors to develop
equitable remedies to supplement the common law." This may have been a
factorwhich spurred the common law courtsinto taking action themselves to
remedy the defects of their own system; although the maxim is that equiry
follows the law the historical process has ofien been the reverse.

B THE ORIGIN OF ASSUMPSIT

The mechanism by which the old common law of informal contracts was
supplemented, and evenmally superseded, was an extremely curious one; it
involved the use of a form of action which would not naturally appear 10 be
concerned with contractatall. Backin the fourteenth century the common law
courts developed a general jurisdicion over wrongs or torts (then called
trespasses)in which the Crownhad a special interest, typically those involving
breach-ofthe roval peace.”” Actons of espass (ie tort actions) were
commenced byawritform which wasflexible, and writs could be drafied which
were adapted tothe special circumstances of the case—these were called writs
‘on the case’. The method of trial in such actions was trial by jury, and the
remedysdamages, which the jury assessed. Round about 1370 it came to be
‘settled that such 1ortactons.on the case could be brought to remedy purely
private wrongs,mot involving breach of the royal peace or anyspecial Crown
interest. Ainong actions brought about this time there were some where the
plaintff relied in hiswriton anallegation that thedefendanthad enteredinto
an infermal arrangementawith him, and then by misconduct caused damage
in a way not envisaged by'the transaction. Thus.in a case in 1367, Skyme v
Butolf** wthe plaintiff sued a doctor to whom he had come for cure of the
ringworm: he alleged that the defendant:

10 For an account see ‘Baker [1971] CLJ] ar 228-230.

11 Barbour's account of this develoopment has not been superseded, though published as
long ago as 1914

12 Milsom’s ardcles in 74 LQR 195, 407, 561. have superseded all earlier work on the
evolunon of wrespass and casc.

15 YB 2 Ric 2 (Ames Senes) 223, For other examples see Fifoot Historv and Sources ch 14
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. undertook (assumpsit), in London, in return for a certain sum of money
previously paid into his hand, competenty to cure [the plainuff] of 2 certain
infArmity.

Having set out these special circumstances, he went on to allege that the
defendant had so negligently performed his cure as-to cause damage. This
form of trespass on the case has come to be called the action of assumpsit, the
name being derived’ from the allegation in the Laun pleadings that he
undertook ( assumpsit). The early examples all involve negligent misconduct
after an undertaking.™

Misfeasance and nonfeasance
Such trespass or tort actions could no doubt be viewed as involving a liability
based upon the breach of an informal agreement, and as being (in our terms)
contract actions. But as tort actions they did not of course require the
production by the plaintiff of any formal evidence under seal, and this could
be exploited by lawyerswho wished to sue on informal agreements atcommon
law. In 1400 in the case of Watton v Brinth®® an attempt was made to bring such
amaction against a builder who had undertaken to build a house, but done
nothingatall to fulfil hisundertaking. Thisamounted to an attempt toachieve
by trespass action what one could notachieve by action of covenant—sue on
- anagreementtodo something without producing an instrument under seal.
The court rejected the action; as was said in 1425" in a similar case by Marun
J: “Verily if this action be maintainable on this matter, for every broken
covenant in the world a man shall have an action of trespass’. To prevent this
a curious compromise was reached: it came to be the basic doctrine of the
fifteenth century thatassumpsit lay for misfeasance, for doing something badly,
but not for nonfeasance, doing nothing atall. Though attacked and qualified,
and indeed at times rejected, the nonfeasance doctrine survived for over a
century.

The action for breach of promise

[t was abandoned in the early sixteenth century in a series of cases”
culminating in Pickering v Thoroughgood (1533),* for reasons which are still
not wholly clear, but may owe something to rivalry with Chancery or to the
church courts.” Spelman J in that case said:

And in some books a difference has been taken between nonfeasance and
malfeasance: thus on the one an action of covenant lies, and on the other an
action on the case lies. This is no distinction in reason, for if a carpenter for £100
covenants with me to make me a house, and does not make it before the day
assigned, so that [ am deprived of lodging, I shall have an action for this
nonfeasance just as well as if he had made it badly.

This was a momentous development, for the common law now had a form of
action whereby in principle any undertaking could be sued upon: the action

14 For a fuller account see Simpson History Pt I1, ch L.

15 YB 2 Hen 4, fo 3. pl 9. Fifoot History and Sources p 340.

16 YB 3 Hen 6, fo 36, pi 33, fifoot p 341.

17 See in particular Orwell v Mortoft or The Case of the Sale of Barley (1505) YB 20 Hen 7.
for 3, pl 18; Anon Keil f 69 and 77 (Fifoot p 351) and the note, properly dated 1498,
in YB 21 Hen 7, fo 41, pl 66 (Fifoor p 353).

18 From Justice Spelman’s MS Reports. 93 YB Sel Soc 4 (Pykeryng v Thurgoode).

19 See Helmholtz 91 LQR +06.



6 Historical introduction

had become an action for breach of promise, and the allegation of an
undertaking was indeed commonly coupled with one of a promise. The action
could nowremedy breach of anyinformal agreement It was triable by juryand
led to the award of compensatory damages. This new departure gave rise 10 two
problems, which preoccupied the courts in the sixteenth century. The first
involved the relationship between assumpsit and the older forms of action,
particularly debt sur contract. The second involved the evolution of a body of
doctrine which would define which promises were actionable, and which not,
a doctrine to define the scope of promissory liability.

C ASSUMPSITAND DEBT

Attempts were soon made to use assumpsit not to fill gaps in the law, but to
replace the action of debt sur contract, the primary purpose of doing so was
to deprive the defendant of hisright to wage his law, and force him to submit
to trial by jury. Pickering v Thoroughgood (1533) isitself such a case, and from
the 1520s onward the King's Bench allowed the plaintiff election between
the older and newer remedies. The Court of Common Pleas by the 1570s
took'the same course. but in the late vears of the sixteenth century the
practice became a ‘matter of acute disagreement between ihe courts of
King's Bench and Common Pleas, the former court allowing assumpsit to
supersede debt sur contract, whilst the judges of the latter courtinsisted that
this was improper. The historv of this dispute is complex® and to some
extentstill controversial; its complexityisincreased by the general acceptance
in sixteenth centurylaw of a principle, variously formulated, wherebyaction
on the case ought not to be used simply as alternatives to older forms of
actions. Great ingenuity was expended by progressives in reconciling this
dogma with allowing election of remedies in practice.

Slade’s Case B

‘I'he dispute was settled in Slade’s Case (1602) " after prolonged argument, and
the view which triumphed was that ‘of the King's Bench. The principal
significance of this case was that by allowing plaintiffs to use assumpsitin place
of debt sur contract (which they would always in practice choose to do) it
produced a situation in which assumpsit became the general remedy on
ainformal contracts, whether the plainoff was complaining about a failure to
pava definite sumof money, or a failure to do something else—such as build
2 house. After Slade’s Casethe law of informal agreements was the law of a single
form of action. About the same time another similar dispute between the
courts was resolved in Pinchon s Gase (1611)° when it-was held that liability to
pav debts, now enforceablein assumpsit, passed Lo the executors of the debtor:
this case began the process of making simple contract liability passively
transmissible.

20 The development has given rise to a considerable literature. See in particular Ames
Lectures pp 147 fI: Simpson 74 LQR 382: Lacke 81 LQR 422, 539, 82 LQR 81: Baker
[1971] CL] 51, 213: Simpson History pp 282 ff; Baker 94 Selden Society 255 fF: Ibbetson
4] Camb L] 142, 4 OJLS 285, in the latter piece atmibuting 1o me at n 1 2 view | do
not hold.

1 4 Co Rep 9la. Yelv 21, Moore KB 433, 667: Baker gives further texts in [1971] CL] 51.

2 8 Co Rep 86b. 2 Brown ) 137, Cro Jac 243



The doctrine of consideration 7
D THEDOCTRINE OF CONSILERATION

The other principal achievement of the sixteenth and early seventeenth
centuries was the evolution of a body of doctrine to define the scope of the
newly recognised promissory liability. Where assumpsit was merely taking
over a long-established liability, previously remedied by debt sur contract—
such as liability to pay the price of goods sold—new doctrine was noturgently
required; where innovation in the form of recognition of new conuactual
liabilities was involved it was. The answer given to the problems posed was the
doetrine of consideration, which is found in assumpsit cases around the mid-
sixteenth century.® A ‘consideration’ meant a motivating reason, and the
essence of the doctrine was the idea that the actionability of a parol promise
shoulddepend uponan examination of the reason why the promise was made.
" Fhe reason for the promise became the reason why it should be enforcad, or
notenforced. In contemporary thoughta promise wasadeclaration ofwill,and
the effect of the doctrine was to deprive a bare declaration of will of legal effect.
Only a declaration of will supported by a good reason or motive bound the
declarer to performance. Y e
‘ Consideration analysed - b iy 21 .
~This basic idea was capable of great elaboration in two respects. Firstly, the
courts could and did develop, case by case, a vast body of learning as to which
reasons were good or sufficient, and which not. Would a promise in
consideration of natural love and affection to a kinsman be actionable? Would
a promise to pay a debt, in consideration that a debt was owed? Would a
- promise in consideration ofa nominal payment? Here what starts life as a list
of good considerations eventually comes to be summed up in terms of a
general principle, the firstattempt to formulate such a principle being found
in Coke’s argument in Stone v Wythipol (1588):* :

... every consideration that doth charge the defendant in an assumpsit must be
to the benefit of the defendant or charge of the plaintiff, and no case can be put
out of this rule.

The reierence to a ‘charge’ is an echo of the passage in St Germain’s Doctor
and Student (1530) where the author, ina critical discussion of contract law,
offers the idea of induced reliance as an alternative theory of promissory
liability to an analysis in terms of consideration.’ But by 1588 detriment
consideration had uneasily absorbed the idea that a promise should bind if
the promisee had been induced to rely upon it.

Secondly, the courts evolved or adapted an analysis in temporal terms of
the relationship between promise and consideration, which is first found in
Hunt v Bate (1568).* A promise might be motivated by something in the past,

3 The history of consideration is controversial: in addition to the works listed at p L. n
1. above, see Holmes The Common Law Lect VIL Salmond Essays m Jurisprudence and
Legal History pp 187 ff: Milsom [1954] CLJ 105: Barton 85 LQR 372: Baker 94 Seldon
Society 255 ff. Baker in Arnold on the Laws and Customs of England 336. The earliest
assumpsit case in the printed reports (o mention consideration co nomine is Joscelin v
Shelton (1557) 3 Leon 4, Benl 37. Moo KB 51: the consideration was a future marrage,
and the case concerned a prontised marriage gift or dowry.

Cro Eliz 126; | Leon 113: Owen 94; Larch 21, 78 ER 231

91 YB Sel Soc 230.

3 Dver 27%a. See Simpson Histmy pp 452-163.

Ti U
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for example a past favour: such a past (or executed) consideration was in
general bad. A consideration might be some continuousstate of 4 [Tairs—such
as the existence of a marriage-—and this was a continuous consideration, and
good. A present consideration meant an act Or promise Contemporaneous with
the promise, and a future (or executory) consideration—something vet 1o
happen, such asamarriage no: yetcelebrated. Into this analysis, which in part
survives, was fitted the impoiiant rule that an actionable counter-proinise
would rank as a good consideration.

Mutual promises

This rule was settled by 1589, when in Strangboroughv Wamer’ it was said: ‘Note,
that a promise against a promise will maintain an action on the case’, and
seems 1o have originated in connection with bets, the earliest case being West
v Stowel (1577);* plainly unless an unperformed counter-promise is a good
consideration, a bet can never be enforced. When the plaintiff's promise was
relied upon as a consideration it had to be a present consideration - ie
contemporaneous with the defendant’s prormise, and as in the case of other
present considerations the plaintiff did not have to perform before he could
sue; in the case of a future consideration performance had to be shown, for
without performance no consideration yet existed. Sevenieenth century case
law settled that one party to such an agreement could not withdraw without
the consent of the other, and thus it came to be law that wholly executory
contracts were both binding and actionable.

But this was a highly unsatisfactory rule, for often it was not the intention
that one party could sue without performing his side of the «greement, and
a right of action represents a bird in the bush, as compared with actual
performance——a bird in the hand. In time the courts evolved an intricate body
of l2+» whereby mutual promises were commonly treated as mutually dependent,
the obligation to perform one side being treated as -conditional upon
pe:formance of the other.® The involved old learning on dependent and
irdependent promises was summed up in the notes to Pordage v Cole (1669)*
and Cutler v Powell (1795)." : '

Origins of consideration

Whether the doctrine of consideration was an indigenous product, or in part
derived from the doctrine of causa promissionisof canon or civil law, haslong been
a matter of controversy, and it cannot be said that its pedigree has yet been
explained in a fully satisfactory way.” Those who have seen it as a purely
homespun product have sought its origin either in a doctrine associated with
debtin mediaeval case law (the doctrine of guid pro que),** or in the acceptance
bv the sixteenth-century judges of a notion that only ‘bargains’ (ie commercial
contracts of exchange) should be enforced, or in a transmutation of the need

7 4 Leon 3.

8 2 Leon 154

9 See Sioljar History ch 12 and the same author in 2 Sydney L Rev 217.

10 1 Wms Saund 319.

11 6 Term Rep 320.

12 Sec Simpson History Pt 11, chs 4-7 for a full account. See also Baker in On ths Laws and
Customs of England: Esseys in Honor of Samuel E Thorne (ed Morris S Arnold, 1981},

13 Notablv Holmes.

14 Strenuously argued by Fifoot himself; see also Sharwell 1 Svdnev L. Rev 28¢
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toshow damage ina tortaction into detrimentsuffered asa form of consideranon
inacontractacdon.” The opposing view, * which the present writer has argued
at length elsewhere, relates the early doctrine of consideration in assumpsit to
the earlier doctrine of consideration in relation to uses of land { the ancestor
of the modern trust) and sees its ultimate source in canon and civil law, though

the precise mechanism of the reception remains problematical.

E THESEVENTEENTHAND EIGHTEENTH CENTURIES

The structure of informal contract law established in the Elizabethan period
was ‘ssentially simple; as it was said in Golding's Case (1586):"7

In evervaction upon the case upon a promise there are three things considerable.
consideration, promise and breach o promise.

In essence this simple structure was not radically altered until the nineteenth
century, when the essentally one-sided or unilateralconcept of an actionable
promise was supplanted by the more complex conception of an actionable
contract, a bilateral transaction. The seventeenth and eighteenth centuries
saw an extensive development of commercial law and reception of the law
merchant, but in basie informal contract law what was involved was largely
elaboration rather than innovation. There were however certain areas of
significant development, particularly in relation to the place of formality in
contract law and to the enforcement of duties imposed rather by law than by
the consent of the parties.

Relief against penalties

So far as the first is concerned assumpsit began life as an action on parol, that
is to sav verbal, promises, and its evolution into a general promissory remedy,
limited by the doctrine of consideration, left the old law of formal written
contracts under seal, appropriate to commercial and social contracts of real
significance, untouched. Such contracts were actionable quite irrespective of
consideration, and were normally embodied in penal bends. Though never
whollysuperseded the traditional system of using formal contracts underseal
for important transactions received aserious blow in the seventeenth century
when the Court of Chancety began to grant relief against the penal element
in such contracts, and by the eighteenth century the principle had emerged
that, 'Equity suffers notadvantage to be taken of a penalty or forfeiture, where
compensation can be made’.” This approach, soon adopted by the common
law courts, canonised the compensatory principle in formal contracts, and it
had already been long accepted in assumpsit; hence the penal bond came to
be less used. At the same time assumpsit, though in origin an action on verbal
promises, could in principle be used where promises were evidencedin written
documents, such as letters. Such use was no doubt sncouraged by the increase
in the practice of authenticatung documents by signature or mark, and the
general increase in the use of wriung.

5 In different forms argued by Holdsworth and, recentiv. by Milsom.
16 in modern times first argued by Saimond

7 2 Leon 71.

8 Francis Maxims of Equity (1728}
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Statute of Frauds

Against this background was passed the Statute of Frauds (1677)." The
unregulated character of seventeenth-century jury trial had made it, in the
opinion of some, too easy for plaintiffs in assumpsit to bring actions on verbal
promises inadequately proved; if the old system of wager of law had unduly
favoured defendants, its supersession by Slade’s Caseunduly favoured plaintiffs,
The remedyadopted was to require formality, in the new form of writing under
signature, for actions on the more important agreements—for example on
agreements to transfer interests in land, and contracts for the sale of goods
worth more than ten pounds. The Statute, an essentially reactionary measure,
produceda curiouslistof agreements which needed writing, and was from the
start supplemented by the equitable doctrine of part performance; in the
eighteenth century it provoked Lord Mansfield’s rational, if heretical,
suggestion, that the general structure of contract law needed revision, the
doctrine of consideration being confined to contracts by word of mouth
(where it originated), whilst written contracts under signature ought, like
contracts authenticated by the more ancient seal, to be actionable without
proof of consideration. But this approach was emphatically rejected in the
opinion of the judges in Rann v Hughes (1778):*

All contractsare by the laws of England distinguished into agrecments by specialty
[ie underseal] and agreements by parol; nor is there any such third class as some
of the counsel have endeavoured to maintain, as contracts in writin;. If they be
merely written and not specialties, they are parol, and a consideration must be
proved.

Thus was an opportunity to rationalise the law defeated.

Quasi-contract

The seventeenth centuryalso saw the extension of assumpsitinto what came
to be called quasi-contract.” The pleaders of the late sixteenth century
evolved aform of assumpsit which came to be known as indebitatus assumpsit,
where the plaintiff averred that the defendant was indebted to him
(indebitatus) in a certain sum,-and had promised to pav this sum. This was
appropriate whenadebtor wassued in the newaction, and after Slade’s Case
(1602) sanctioned this use of assumpsit it came to be settled that in
indebitatus assumpsitthe details of the transaction generating the debt need
only be set out in a summary form—the defendant would be said to be
indebted *for the price of goodssold and delivered’, ‘for money lent’, ‘for
‘work and services performed’. These were known as the common indebitatus
courts, and the promise to pay relied upon was normally implied only, and
need notbe proved. Indebitatus assumpsitwas contrasted with special assumpsit,
aform of pleadingwhere the details of the transactionwere setout 'in detail’
(specially). Now the action of debt had laid in the old law in any situation
where a precise sum was due by law, whether the obligation arose from
agreement, or byoperation of law. In such cases the defendant was indebted,
and at Jeast from the late seventeenth century onwards indebitatus assumpsit

19 29 Car 2 c 8.
20 4 Bro Parl Cas 27, 7 Term Rep 350n.

1 For fuller discussion see Jackson The History of Quasi-Contract in Engiish Law, in addition
to the works cited at p ], n 1, above,
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could be veed, asin London City Corpn v Goree (1676)° where the action was
for customary wharfage dues. This extended assumpsit 10 whollv fictitious
promiscs. in addition a standard count was evolved in indebitatus assumpsii
to recover money ‘had and received to the plaintff's use’, the earliest
successfui 1tniempt being Rooke v llcoke (1610).° The evolution of indebitaius
assumpsit provided the couris with a procedure whereby, 1n the guise of
promisson'crcontractual liability, anv obligation to pavmoney which the law
was prepared lo rccognise might be enforced: it opened the wav to the
assertion bv Lord Mansfield in the great case of Moses v Macjmtan (1760)% that
an action of indebitatus assumpsit on an implied promise could be brought
whenever natural justice and equitvrequired a defendant to return money.
The courts also evolved a form of special assumpsitwhich lay on agreements
to pay reasonable prices or remuneration—actions on a quantum meruit or
quantum valebai. In the old law debt did not lie in the absence of anv
agreement for a definite sum, and this excluded indebrtatus assumpsit which
presupposed a debt; eventually the rule changed. and either special or
indebitatus assumpsit could be used. Such actions again tended to blur the
distinction between genuine promissory liability. and liability on implied or
fictional promises, and thus laid the foundation for the extensive use of the
concept of an implied promise in English contract law.

F THENINETEENTH CENTURY

The nineteenth century is usually regarded as the classical age of English
contractlaw, and this for two reasons. The first is that the century witnessed
an extensive development of the principlesand structure of contract lawinto
essentually the form which exists today, and this process appears to modern
lawyers more significant when linked to the belief (which is perhaps toc
readilyaccepted) thatuntl the industrial revolution contract law was somewhat
crude and inadequate. The second involves a change in the attitude of
thinking lawyers to contract. In previous vears lawyers, in so faras they troubled
themselvesatall, conceived of contractlaw pnmanlv asan adjunctio property
law.In the nineteenth century a powerful school of thought. originating in the
work of Adam Smith, saw in the extension of voluntary social co-operation
through contract law, and in particular through ‘freedom of contract’, a
principal road 1o social improvementand human happiness, and one distinct
from the static conditions involved in the possession of private property. This
line of thought, variousiv developed. led firstly to an increased and self-
conscious emphasis on a policy summied up in the words of Sir George Jessel
in Printing and Numerical Registering Co v Sampson (1875):*

.. if there is one thing more than another which pubhc policy requires, it is that
men of full age and competent understanding shall have the utmost liberty in
coniracung, and that their contracts, when entered into freelv and voluntariiy,
shall be held sacred and shall be enforced bv Gourts of Justice.

Yet the penod also saw much statutory interference in private contracts.

Lev 174 3 Keb 677, 1 Ven: 298 Freem 433.
Cro Jac 245, 1 Rolle 391, Moo KB 854

2 Burr 1005,

LR 19 Eq 462
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Secondly, an increase in the moral dignity of contract encouraged thinking
lawyers to feel that contract law was of central significance in the scheme ot~
civilised legal regulation. This development lives on to this day in the
presence of contract law. particularly the law governing the formation of
contract, in the core of legal educaton.

Although many of the nineteenth-centuryauthorities on congactare familiar
as timeless living law, the period has until recently been relatively litle studied
from a historical point of view, and the doctrinal history is, indeed sull
inadequately understood. Itis clear however that the basic structure of the law
of assumpsit, as established in the sixteenth and seventeenth centurics,
remained generally unaltered until the nineteenth century, which saw a shift
in emphasis from the essentially unilateral noton ofa promise, to the concepton
nfacontrac—a bilateral conception—which jenerated rightsand dudesin the
parties. This process was accompanied by a very remarkable elaboraton in
contractual doctrine, and the new doctrine was superimposed upon the old
ideas derived from earlier case law. To a very considerable extent the initial
impetus for this elaboration came from the treatise writers on contract, whose
existence was a new phenomenon in the history of English contract law. In
recent times there have been a number of attempts to explain the reasons for
this development, but to date no consensus has emerged among historians; the
increase in the sheer quality of contract law is an aspect of the history of the
control over civil juries, and this too is not yet fully understood.”

For until 1790, when John Powell published his Essay upon the Law of
Contracts and Agreements, there existed no systematic treatise expounding the
English law of contract, and no tradition of writng such works.” Powell set out
‘to discover the general rules and principles of natural and civil equity’ on
which the case law of contractwas founded, and he started a tradition in which
the present treatisc stands. Many contract treatises appear in the nineteenth
century, of which perhaps the most cciebrated were Chitty (1826), Addison
(1847), Leake (1867), Pollock (1875) and Anson (1879). The new literature,
lacking a native tradition, leant heavily upon contractual writers in the civil (ie
Roman) law tradition and in particular upon the work of R ] Pothier, the great
eighteenth century French legal scholar whose work, a product of the natural
law tradition, profoundly influenced the French Civil Code Pothier’s Treatise
on the Law of Obligationswas translated and published in England in 1806, after
original publication in 1761-64. Appraring as it did ata critical period, the
new literature led to a partial reception of ideas derived from the civil law of
continenta! Europe, many of which, adapted through the case law, remain as
contractual categories, as chapter heads in the books, today.

Offer and acceptance
Thus the doctrine of offer and acceptance first clearly emerges in the cases in
Adams v Lindsell* in 1818 asa mechanism for settling the moment of contracting

 There is a major study by P S Atiyah The Rise and Fall of Freedom of Contract (1979); though
it has not convinced all commentators, and 2 valuable survey by Cornish and Clark Law
and Society in England 1750-1950 (1989) 197-226 with bibliography. See Nicholas 48
Tulane L Rev 946; Horwitz 87 Harvard L Rev 917; Simpson 91 LQR 247, 46 U Chicago
L Rev 333: 1 OJLS 265; Danzig 4 | Legal Studies 249; Baker [1979] Current Legal
Problems 17. See also Fifoot fudge and Jurist in the Reign of Victoria (1959) and the
entertaining theory of Gilmore The Death of Contract (1974).

On the evolution of the treatise see Simpson 48 U Chicago L Rev 632

8 1B & Ald 681.
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in agreement by correspondence;itbecame a central doctrine, and in 1882°
Sir William Anson was able to claim that ‘Every expression of a common
intention arrivec at by the parties is ultimately reducible to question and
answer'. The doctrine derives ultimately from a title in Justinian’s Digest”
which distinguishes between ‘polliciiations’ and ‘promises’, the former
being promises made and not accepted; it first appears in English law in
Powell's treatise in 1790. Eventually the doctrine was even applied, albeit
somewhat unhappily, to unilateral contracts in Carlill v Carbolic Smoke Ball Co
in 1893."" The relationship between the new doctrine of offer and acceptance
and the old requirement of consideration, which was re-emphasised as an
essential in Eastwood v Kenyon (1840)," was and remains difficult simply
because two lavers of development in contractual thoughtare involved.

Intention to coniract

Another new developmentwas the reception of arequirement thatthere must
be an intention to crente legal relations for there to be a binding contract. The
earlier common law scorned such a requirement for ‘of the intent inward of
the heart man’slaw cannotjudge’.” The doctrine, in one form or another, was
commonplace in continental legal thought, and versionsare fci:nd in Leake
(1867) and 111 Pollock’s influential treatise (1875), the latter version being
derived from the German jurist Savigny. Itwas received in the case lawin Carlill
v Carbolic Smoke Ball Co (1893) and accepted by the House of Lords in Heilbut,
Symons & Co v Buckletonin 1913."

The will theory

More radically the nineteenth-century case law came to emphasise what is
variously called the ‘consensus’ or ‘will’ theory of contract exhausti =]y
analysed in Atyah The Rise and Fall of Freedom of Contract. This asserts that
contractual obligations are by definition sel-imposed: hence any factor
showing lack of consentis fatal to the evistence of a contract, and conversely
the rules governing the formation of contractare all conceived of a. designed
to differentiate cases of true consensus, where two wills become one will, from
cases where consensus is 12 king. In terms of the functions o’ the court this
theoryfinds expression in the idea that the exclusive task of a courtin contract
cases is to discover what the parties have agreed, and give effect to it, except
in cases of mistake, duress or illegality. Thisapproach was notnovelin English
law, butit received a new emphasis from the text-writers, under the influence
of foreign models; as Evans wrote in 1806:*

As every contract derives its effect from the intention of the partes, that
intention, as expressed, or inferred. must be the ground of every decision
respecting its operation and extent, and the grand object of consideration in
everv question with regard to its construction.

It also conformed to the fashionable theories of the political economists.

S  Anson Principles of the English Low of Contract (2nd edn) p 15

10 D 50.12.8.

11 [1892) 2 QB 484; afid [1893] I QB 256. See Simpson 14 JLS 345.

12 11 Ad & EI 488

13 St Germain Doctor and Student Bk 111, ch VI, see s V.

14 [1013] AC 30. See Simpson 14 Journal of Legal Studies 345 for a fuli illustrated
discussion of this.

1% In appendix V' 1o his edivon of Pothiers Treatise on Obligations. at p 35
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Mistake

The ramifications of the will theory were extensive, and still influence both -~
the law and the form in which it is expressed. Perhaps its most striking
expression in nineteenth century legal development is to be found in cases
dealing with mistake, for, given the premise, 'Error is the greatest defect that
can occur in contract ..."* in consequence a doctrine of mistake follows
inevitability. A good example of a case decided under the influence of a full
blown consensus theory is Cundy v Lindsay (1878),” the well-known case on
error as to the person; a more recentconquest may be Bell v Lever Bros® in 1932,
A more puzzling example is Raffles v Wichelhaus.” Another branch of contract
law much influenced by the will theory was the assessment of damages, where
the landmark is the decision in Hadley v Baxendale (1854), which related the
damages recoverable on breach of contract to the notional foresight of the
contracting party when the contract was made; contract liability was self-
imposed, and the contractor’s liability was to be related towhathe reasonably
thought he was taking on. Later nineteenth century case law even required,
in the case of unusual or special loss, a contract to bear thatloss,' a notion close
to Holmes' theory that a contract was really an agreement to pay damages in
certain eveutualities.! Hadley v Baxendale itself was much influenced by the
French Code Civil, and by Pothier, as well as by. American literature on
damages, and is a particularly good example of the reception of alien ideas.’

G IMPLIED TERMS

The basic philosophy of the will theory confines the functioas of a court to
enforcing the contract which the parties have made; when howevera contractual
dispute arises for which the express terms of a contract make no advance
provision the court has of necessity to employ, in resolving the dispute,
material not to be found in the terms of the express contract, and in the
common law system the conceptual vehicle employed is the ‘implied term’.
In a sense the extensive development of the use of ‘implied terms’ to
supplement contracts, and at times to modify them, runs contrary to the credo
of the will theory; in another sense it reconciles the will theory with activities
of the courts which, in strict theory, ought never to be undertaken.

Implied termsin sale

The use of the concept of an implied promise has a long history in the law of
assumpsit; implied promises to pay debts had, for example, been used as a
basis of liability in indebitatus assumpsit, and there are other early examples of
the implication of promises by the courts to produce just results.* [n eighteenth

16 At p 152 of vol | of Evans’ edition.

17 (1878) 3 App Cas 439. See p 277, below.

18 [1932] AC 161. See pp 259-260, below.

19 (1864) 2 H & C 906, Simpson 11 Cardozo LR 287.

20 9 Exch 341. For discussion see Washington in 48 LQR 90, Simpson in 91 LQR 273277
and Danzig in ¢ J Legal Swudies 249.

1 British Columbia Saw Mills Co v Nettleship (1868) LR 3 CP 499,

2 See Holmes The Common Law Lect VIIL

3 For recent discussion of the will theory in general see Atiyah The Rise and Fall of Freedom
of Contract.

4 See Simpson History pp 491-493, 503.
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and nineteenth century law the couris made extensive use of the nouon of an
implied term to read into particular contracts normal or usual incidents of
that type of contract. In doing so. whilst purporting to fill out the
understandings of the parties, what might in realitv be involved was the
imposition ab extra of standards derived from continental mercantile law or
civil law.* Thus in sale of goods the original position was caveat emptor. On an
express warranty, if one had been given, itwas possible to sue in tortfor deceit;
Stuart v Wilkins (1778)° is the earliest reported case where acnon was brought
on the contract, though the practice began rather earlier around 1750. The
development of the notion of an implied warranty was a slow process. So far as
warranty of title is concerned the law started from the position that there was
noimplied warranty; from the time of Medina v Stoughton (1700)" the insistence
on an express warranty began to be eroded, and by the time of the decision
in Eichholz v Bannister (1864)F the exception had for all pracucal purposes
eaten up the rule; the development had taken a century and a half. So far as
qualityis concerned the principle of caveat empitorwas never whollyabandoned.
Although there is some slight evidence in cighteenth-century law of an
implied warranty of merchantable quality where a proper price was paid,” or
atleast of the imposition of liability where the seller knew of the defect. itwas
heldin 1802 in Parkinson vlef® that there was no such implied warrantv in the
case of a sale by sample, and assumed that in general caveat emptorapplied in
the absence of fraud or an express warranty. But Laing v Fidgeon (1815)" held
thatin asale bvdescription the goods must be merchantable, and jones v Bright
(1829)* that there was an implied term that goods sold for a particular
purpose were suitable for it. In these and following cases the courts builtup
the complex structure of implied obligations codified bv Chalmersin the Sale
of Goods Act of 1895. During the same period the courts were also using the
conceptofanimplied term toimpose a solution in cases where there had been
mistake, and in cases where some drastic change of circumstances had
affected a contract, asin the leading case of Taylor v Caldwell (1863)." In the
implied term the courts possessed a conceptual device of great potendal. but
one which suffered from one major drawback—in principle an implied term
could never override an express provision, however unjust its operagon.
Much of the development of contract law in this century has been provoked
by attempts to grapple with this difficulry.

For historv continues, and although the present century has not perhaps
witnessed so extensive a reformulation of the categories of conmractlawas the
last, it has nevertheless produced a considerable body of new law. Thus the
doctrine of frustration, though its roots lie back in the early nineteenth
century law on charterpartes, has acquired a prominence it never possessed
in the nineteenth century: again the doctrine of promissory or equitable
estoppel, though again based on nineteenth century case law, has been put

No full hisiorical studv of the evoluton of the imphed term exists.

6 Doug KB 18

7 1 8alk 210, 1 Ld Ravm 593.
8 17 CBNS 708.

9

See Horwiiz 87 Harvard L Rev 926, Simpson 46 17 Chicago L Rev 532
10 2 East 514

11 6 Taum 108,

12 5 Bing 533.

13 32 LJOQB 164
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to new uses. In a historical system of law change has both to be fitted into the
past, and if possible justified by reference toit, and the manner in which new_ _.
departures are presented makes it peculiarly difficult to differentiate radical
innovation from mere elaboraton of existing doctrine. Perhaps the most
generalsignificantchange has been a general tendency to reject the nineteenth
century’s confide= . in the virtues of freedom of contractand the associated
will theory, without the adoption of any very clearly formulated alternatve.
Some writers, notably Professor Grant Gilmore and Professor P S Atiyah have
argued that much of what passes as general contract law is better regarded as
an outmoded relic of the past, and that the whole subject is ripe for radical
revisionism. But these are matters we ought, perhaps, to leave to the judgement
of future historians.
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The English law of contract. it has been seen, was evolved and developed
within the framework of assumpsit, and, so long as that framework endured,
itwas notnecessary to pursue too fervently the search for principle. Butwhen
the forms of acion were abolished this.task could no longer be avoided. The
lawyers of the nineteenth century, when they braced themselves to face i, were
influenced bv two major factors.

A CONTINENTALINFLUENCE IN THE NINETEENTH CENTURY

The first was the example of continental jurisprudence. Thiswas felt primariiv
through the writings of Pothier, who drew an idealised picture of contractin
eighteenth century France. In 1806 his Treatise on the Law of Oblzgatzom was
translated into E.nghsh in 1822 Best ] declared its authonty to be 'as high as
can be had, next to a decision of a court of justice in this country’;’in 1835 1t
was ‘strenuously recommended’ as a student’s textbook;® and in 1845
Blackburn made copious references to it in his work on sale. It was not
surprising, therefore, that English judges should have been tempted 1o
accept hisanalysis of contractasdependent upon ‘a concurrence of intention
in two parties, one of whom promises something to the other, who on his part

1 Cox v Troy (1822) 5 B & Ald 474 ar 480
2  Samue! Warren A Popular and Practica! Introduction 1o Law Studies (1835).
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accepts such promise’.* More belated, and directed largely upon academic
lawyers, was the influence of Savigny. The first edition of Pollock’s Treatise on
the General Principles concerning the Validity of Agreements in the Law of England -
appeared in 1875, and the first edition of Anson’s Principles of the English Law
of Contractin 1879. The former was dedicated to Lord Lindley, who had first
raught the writer 'to t... n from the formless confusion of textbooks and the dry
bones of students” manuals to the immortal work of Savigny'.' The latter was
equally ready to acknowledge a similar debt. 'We may regard contractas a
combination ol the two ideas of agreementand obligation. Savigny's analysis
of these two legal conceptions may with advantage be considered here with
reference ro the rules of English law.” In the result, ‘agreement’ was 'necessarily
the outcome uf consentng minds’. As Lord Cairnssaid in a contemporaneous
and famous case, there must be ‘consensus of mind’ to lead to contract.”

B INFLUENCEOFECONOMICTHEORY

The weight of foreign jurisprudence was reinforced by a second factor, the
pressure of economic doctrine. Sir Frederick Pollock once declared that ‘the
sort of men who became judges towards the middle of the centurywere imbued
with the creed of the “philosophical Radicals” who drove the chariot of reform
and for whom the authority of the orthodox economists came second only to
Bentham's’. Their patron saint, he added, was Ricardo.® Individualism was both
fashionable and successful: liberty and enterprise were taken to be the inevitable
and immortal insignia of a civilised society. The state, as it were, delegated to
its members the power to legislate. When, voluntarilyand with a clear eye to their
own interests, they entered into a contract, they made a piece of private law,
binding on each otherand beneficial alike to themselves and to the community
atlarge. The freedom and the sanctity of conractwere the necessary instrument
of laissez-faire, and it was.the functon of the courts to foster the one and to
vindicate the other. Where a man sowed, there he should be able toreap. In the
words of that formidable individualist, Sir George Jessel, ‘if there is one thing
which more than another public policy requires it is that men of full age and
competentunderstanding shall have the utmostliberty of contracting, and that
their contractswhen entered into freelyand voluntarily shall be held sacred and
shall be enforced by Courts of Justice’.” In more detached and less complacent
language the sentimentwas echoed by Henry Sidgwick in his Elements of Politics.*

3 Treatise on Obligations Pt |, s [, art I; see the English translation by Sir W IF Evans. at
p 4. As late as 1887, Kekewich | declared that the definitions of contract in textbooks
were ‘all founded’ on Pothier, though he himself preferred the ‘slightly different
version' offered by Pollock; see Foster v Wheeler (1887) 36 ChD 695 at 698.

4 In the third editon, Pollock relegated Savigny to the decent obscunty of an appendix.
Lord Lindley's interest in continental legal thought was further evidence by his

translation in 1855 of Thibaut's junisprudence. .

Cundy v Lindsay (1878) 3 App Cas 459 at 465; p 277, below.

39 LQR 163 at 165. It is suggestive that the judge chosen by Pollock as typical of the

general atitude was Lord Bramwell, who sought persistently to champion the cause

of ‘real’ consent. See his judgment in British and Amenican Teiegraph Co v Colson (1871)

LR 6 Exch 108.

Printing and Numerical Registering Co v Sampson (1875) LR 19 Eq 462 at 465.

(1879) p 82 cited in Kessler and Gilmore Contracts, Cases and Materials (2nd edn, 1970)

p 4. See the whole of the Introduction of this book, pp 1-16. Shatwell 1 Sydney L Rev

289. An exhaustive account of the interplay of economic and social doctrines and the
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‘Suppose crntracts freely made and effectively sanctiored, and the most
elaborate social organisation becomes possible, at least in a society of such
human beings as the individualistic theory contemplates—gifted with mature
reason and governed by enlightened self-interest.’

LIMITS OF INDIVIDUALISTIC THEORY

Even when theywrote them, the words of Jessel and Sidgwick could hardly have
been received without reservation. To make a serious promise usually involves
a moral duty to keep it: if it is part of what the law calls acontract the moral will
be reinforced by a legal sanction. But the intrusion into the context of the
epithet ‘sacred’ is at best incongruous, at worst grotesque. Moreover, when
these words are examined, it will be seer that, despite theirapparent breadth,
theyare hedged aboutwith qualifications. Themento be accorded ‘the utmost
liberty of contracting’ must be ‘of fullage and competent understanding’. They
are to approximate as best they may to the heroes of an individualistic mythology
and to be ‘gifted with mat'ire reason and governed by enlightened self-interest’.
Even in the middle years of the nineteenth century the ideal was one to which
few could attain. Society hac long recognised the need to protect the young, the
deranged, the blind, the illiterate. Common law and equity were moving in
differentways and with hesitantsteps torescu.e the victims of micrepresentaton
and undue influenc:.? [t was accepted that, while private enterprise was the
main road to public good, freedom of contract must at times vield to the
exigencies of the state and to the ethical assumptions upon which it was based.
But in less obvious cases the qualifications demanded by Jessel and Sidgwick
of their contracting parties were more difficult to define and to secure. How
were the courts to assess the due measures of ‘competent understanding’ or to
ensure that contracts were “freely and voluntarily made?’

As the nineteenth century waned it became ever clearer that private
enterprise predicated some degree of economic equality if it was to operate
withoutinjustice. The very freedom to contractwith its corollary, the freedom
10 compete, was merging into the freedom to combine; and in the last resort
competitionand combination were incompatible. Individualism was yielding
to monopoly, where strange things might well be done in the name of liberty.
The background of the law, social, political and economic, has changed.
Laissez-faire as an ideal has been supplanted by ‘social security’; and social
security suggests status rather than contract.

The state may thus compel persons to make contracts, as where, by aseries
of Road Traffic Acts from 1930 to 1972, a motorist must insure against third-
party risks; it may, as by the Rent Acts, prevent one party to a contract from
enforcing his rights under it,"” or it may empower a tribunal either to reduce
or to increase the rent payable under a lease.” [n many instances a statute
prescribes the contents of the contract. The Carriage of Goods by Sea Act 1971
containssix pages of rules to be incorporated in every contract for‘the carriage

law of contract is o be found in Ativah The Rise and Fall of Freedom of Contract. For a
modern analysis of freedom of contract. see Trebilcock The Limuts of Freedom of Contract
(Harvard UP 1993); Smith 39 MLR 167.

Q9 This is the conventional view but Ativah ch 15 argues that during the late eighteenth
and early nineteenth centuries the move was in the opposite direcuon.

10 The earliest Act was that of 1915, The law is currendy to be found in the Housing Act

1988

See eg Housing Act 1988, 5 14
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of goods by sea in ships where the port of shipment is a port in the United
Kingdom';* the Sale of Goods Act 1979 inserts into contracts of sale anumber
of terms which the parties are forbidden to exclude;” successive Landlord
and Tenant Acts from 1927 to 1954 conain provisions expressed to apply
‘notwithstandinganvagreementto the contrary’."* The erosion of contract by
statute continues briskly.”

The moststriking inroadsinto freedor of contract have been the product
of statute, but common law has played its part, particularly perhaps in the
regulation of exemption clauses.'® Curiously enough there has been little
analysis by English lawyers" of the effects of interference with freedom of
contracts, perhaps because to do somightappear ‘political . Itisapparent, for
instance, that restrictions on freedom of contract in regard to residential
tenancies have led to a dramatic reduction in the amount of residential
accommodation availaule forrentin the private sector and in many ways have
exacerbated the problems.” On the other hand restrictions on freedom of
contractin regard to business and agricultural tenancies donotappear to have
produced the same result.”

The substantial inroads that have been made inio freedom of contract can
sometimes obscure the fact thatacross a broad spectrum of contractitremains
a prime value because often the only way we can value goods or services is in
relation to the price people are willing to pay for them. It mav be foolish for
a businessman to pay £100 for a bottle of claret to accompany his business
lunch or forafootball club to pay £20,000,000 for a player but there are no legal
values which would justify refusing to enforce such contracts.

C INEQUALITY OF BARGAINING POWER

The critical analysis of freedom of contract has led to the suggestion that
contracts should be treated differently where there is inequality of

12 See also the Carriage by Air Act 1961,

13 ‘Pp 196-215, below.

14 See Landlord and Tenant Act 1927, s 9, Landlord and Tenant Act 1954, s 17.

15 Eg Contracis of Employment Act 1972, Counter-Infladion Act 1973. See Kahn-Freund
30 MLR 685.

16 See pp 171-195, below. Another example is the modern tendency to refer questions
which were previously decided by reference to the intention of the parties 10 other
tests. See pp 162-171 below,

17 American lawyers have been much more active. See especially Posner Economic Analysis
of the Law ch 8 and Posner and Kronman (eds) The Economics of Contract Law, Schwartz
49 Indiana ‘L] 367. Some of the American literature may perhaps be regarded as
excessively “free market' ip its theoretical approach. Cf Goldberg 17 ] Law and
Economics 461.

18 Theoretically removal of restrictions would lead 1o the building of houses »nd flats for
residenual letting in sufficient numbers that eventually supply and demand would
come into equilibrium. In practice, given the instability of the building industry, it is
very doubtful whether this would be so.

19 A possible explanation for this is that only in residential tenancies has the law interfered
with the price. It is true that in economic theory restrictions as to other terms should
afiect the price but in practice this is often not so because parties do not in practice
negotate equally hard abour all terms—although they are nearly alwavs keenlv interested
in the price! The speeches in Joknson v Moreton |1680] AC 37, [1978] 3 Al ER 37, contain
much that is instructive in this area. See also Goldberg 17 | Law and Economics 46):
Reiter, 1 Oxford JLS 347, Trebilcock in Studies in Contraci Law 379
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bargaining power. This suggestion has received ormal recognition in the
United States® and it has received not unfavourable notice in a number of
English judgments though itis notyet clearly the rauo of any.' One may
however venture some observations. First, inequality of itself cannot bea
ground of invalidity since there is usually no way for the stronger party to
divest himself of the advantage and it would not be to the advantage of the
weaker party to prohibit contracts between the parties altogether. Invalidity
must be dependent on the stronger party taking unfair advantage of his
position. Secondly, exact equality of bargaining power is unusual. Where
one party is in slightly the stronger position, the process of bargaining
should lead to an agreement where both parties concur equally in the
result. Take the case of a potential vendor and purchaser for a private
house. Atany given moment the market may be favourable either tovendors
or purchasers and there muy be special considerations leading either
vendor or purchaser to be anxious to complete a quick sale. Such factors
willaffect the price butno one has st ggested that the subsequent contract
should be invalid. Inequality of bargaining power should only be relevint
whereitis greatin extont. Thirdly, when we talk ofinequality of bargaining
power we are oftca in fact thinking of inequality of bargaining skl
Secondhand car salesmen do not normally have greater bargaining power
than their potential customers but they are usualiw beuer salesmen and
better informed. Finally, we may meet cases of une: = ‘taccess to relevant
information. Suppose a contract is made by A and U for the sale byAto B
of a painting for £50. A believes the painting to be a copy of a Constable;
B ‘knows' that it is an original. Qur analysis of whether the resultant
agreement is fair depends nn whether we think that B should have shared
hi knowledge with A. At the intuitive level this ma depend on whether
A is a little old lady and B an art dealer or the otiier way round. It is
important to bear in mind, however, that in mzny cases B's superior
knowledge is part of his professional equipment and is the fruit of years
of siudy and experieace. In general the acquisition of such knowledge
would not be encouraged by a regime which required it to be gratuitously
shared.

D THE USE OF STANDARD FORM CONTRACTS

The process of mass production and distribution, which has largely
supplemented if it has not supplanted individual effort, has introduced the
mass contract—uniform documents which must be accepted by all who deal
with large-scale organisations. Such documentsare not in themselves noveltes:
the classical lawyer of the mid-Victorian years found himself struggling to
adjust his simple conceptions of contract to the demands of such powertul
bodies as the railwavcompanies.? Butin the presentcentury many corporations,

20 Uniform Commercial Code. s 2-302; Leff 115 U Pennsylvania L Rev 435; White and
Summers Uniform Commercal Code ch L

1 See Lord Diplock in Searoeder Music Publishing Co Ltd v Macawlay (1974] 3 All ER 016
at 524, [1974] 1 WLR 1308 at 1316 quoted below, p 29, and the cases on “economic
duress’ discussed below. pp 340-344.

2 Bp 173-179, below.
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public and private, found it useful to adopt, as the basis of their transactions,
aseries of standard forms with which their customers can dolittle but comply.*
Lord Diplock has recently pointed out that:*

Standard forms of contracts are of two kinds. The first, of very ancient ongin.
are those which set out the terms on which mercantle transactions of common
occurrence are to be carried out. Examples are bills of lading, charterparties,
policies of insurance, contracts of sale in the commodity markets. The standard
clauses in these contracts have been setted over the years by negotiation by
representatives of the commercial interests involved and have been wideh
adopted because experience has shown that they facilitate the conduct of trade.
Contracts of these kinds affect not only the actual parties to them but also others
who may have a commercial interest in the transactions to which they relate, as
buvers or seliers, charterers or shipowners, insurers or bankers. If fairness or
reasonableness were relevant to their enforceability the fact that they are widely
used by parties whose bargaining power is fairly matched would raise a strong
presumption that their terms are fair and reasonable.

The same presumpton, however, does notapply to the other kind of standard
form of contract. This is of comparatively modern origin. It is the result of the
concentration of particular kinds of business in relatively few hands. The ticket
cases in the 19th century provide whatare probably the first examples. The terms
of this kind of standard form of contract have not been the subject of negotiation
between the parties to it, or approved by any organisation representing ‘the
interests of the weaker party. They have been dictated by that party whose
bargaining power, eitherexercised 2lone or in conjunction with others providing
similar goods or services, enables him to say: ‘If you want these goods or services
atall, these are the only terms on which they are obtainable. Take it or leave it.’

Itis fair to add thateven in Lord Diplock’ssecond class there are good aswell
as bad reasons forthe adoption of standard form contracts. In many c.ses the
actual conclusion of the contractisin the hands of relativelyjunior personnel,
who are not trained in contract negotiation and drafting and there are
enormous economies 1o be effected if the compzny only employs one (or at
" most a few) standard forms of agreement.® As regards the first class, we should
note that whole areas of English commercial practice-are governed by the
prevalent standard forms which exist in a symbiotic relationship with the
courts, so that an historical analysis of the development of a particular form
would show that the clause represented a response 10 a decision in the past.®
In the complex structure of modern society the device of the standard form
contract has become prevalent and pervasive. The French, though not the

English, lawyers have a name for i, wiho i e 2 ¢

3 An early standard form of contract is the Baltoon charterparty adopted in 1608 for use
- in the coal rade between the United Kingdom and the Baltic ports: see'Rordam Treatise
on the Balioon Charterparty (1954). See also Sales 16 MLR 318, and the standard forms
dssued by the Institute -of London Underwriters and reprinted in appendix -II of
Chalmers Manne Insurance Act 1906. .

4 Schroeder Music Publishing Co Lid v Macauley [1974] 3 All ER 616 at 524, [1974] 1 WLR
1308 at 1316. This case is the subject of 2 very illuminating analysis by Trebilcock 26
U Toronto L] 859. For the history of standard form contracts, see Prausnitz The
‘Standardisation of Commercial Contracts in English and Continental Law (1937).

5 Macaulay 19 Vanderbilt L Rev 1051.

6 Sec eg the building industry where nearly -all substantial contracts are made on one
or the other of the JCT forms. See Duncan Wallace Building and Engineering Standard
Forms (reviewed Auvah B5 LQR 564). See also Duncan Wallace RO LQR 36 and Gilbert-
Ask (Northern) v Modern Engineenimg (Bristol) [1974] AC 689, [1973] 5 All ER 195,
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The term coatract d’adhesion is employed to denote the type of contract of
which the conditions are fixed by one of the parues in advance and are open to
acceptance by anyone. The contract, which frequently contains many conditions
is presented for acceptance en bloc and is not open to discussion.’

These developments emphasise that to make a contract may no longer be a
purely private act. [t may be controlled or even dictated by legislanve or
economic pressure, and it may involve the courtsin feats of construction akin
to or borrowed from the technique of statutoryinterpretation. Yetitis possible
to exaggerate the effect. In daily life individually negodated contracts exist
and even abound. Moreover, as has already been said, the current law of
contractis largely the creadon of the nineteenth century lawyers, and it is this
law which their successors have to apply even in a new and uncongenial
environment. The tools of the trade remain the same if they are put to uses
that their inventors neither envisaged nor desired.

E CON3UMERPROTECTION

Nineteenth century conuractlaw was dominated by disputes about commercial
contracts. If litigation involved what we would now regard as a consumer
transaction, it tended to involve questions like the buying of horses where a
judge would naturally assume that a gentleman could look after himself.?

Economic theory might proclaim thatin the marketplace the consumerwas
king but in the law courts he was uncrowned. The twenteth century has seen
averydifierentapproach: Increasinglysephisticated technology has meant that
consumers.might expend substantial sums on machines such as.cars, washing-
machines. and televisions whose efficiency and. durability. they were quite
unable to estimate for themselves. Consumers have responded to this trend.by
organising themselves as pressure groups (for example, Consumers Associaton)
and governments have created organisations to care for the consumer interest
(Office of Fair Trading, Nadonal Consumer Council) and have appointed
Jjunior ministers with special responsibility for consumer affairs.

These developments have been reflected in changes in the law of contract
whose aim has been to protect consumers. The most striking examples have
perhaps been in the judicial and parliamentary attempts to deal with the
problem of exemption clauses, which culminated in the Unfair Contract Terms
Act 19777 Other important examples are the Fair Trading Act 1973 and the
Consumer Credit Act 1974." It should perhaps be added that legislative
attempts to protect consumers are by no means confined to the law of contract.

t

Amos and Walton [ntroduction to French Law (2nd edn, 1963) p 152. See Kessler 43 Col
L Rev 629; Fniedmann Law in a Changing Society (2nd edn) ch 4; Ativah /ntroduction
to Law of Contract (5th edn 1995) ch 1; Lord Devlin Samples of Law Making ch 2;
Thornely [1962] CLJ 39 at 460-49; Gluck 28 ICLQ 72.

Hopkins v Tanqueray (1854) 15 CB 130.

See below, pp 196-215.

0 See Borrie and Diamond The Consumer, Society and the Law (4th edn, 1981); Harvey and
Parry The Law of Consumer Protection and Fair Trading (4th edn, 1992); Mickleburgh
Consumer Protection; Cranston Consumers and the Law (2nd edn, 1984); Lowe and
Woodroffe Consumer Law and Practice (3rd edn, 1991); Miller and Harvey Consumer and
Trading Law Cases and Materials; Ramsay Consumer Protection. See Auyah 1 Liverpool
L Rev 20.
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Indeed the law of contract is in many ways an unsatisfactory instrument since
enforcement depends on the consumer knowing hisrights; being able toafford
to enforce them and considering the cost and time involved worthwhile.

F THERELATIONSHIP BETWEEN STANDARD FORM CONTRACTS,
INEQUALITY OF BARGAINING POWER AND CONSUMERPROTECTION

Standard form contracts, inequality of bargaining power and consumer
protection are three themes which underlie many developments in modern
contract law. It is important to remind ourselves that there are indeed three
separate themes which intertwine but remain distinct. It is easy for instance
to think of consumers as the only class that needs protection againstinequality
of bargaining power but this is not so as is shown by the enactment of the
Housing Grants, Construction and Regeneration Act 1996, part I1 of which
introduced mandatory terms in all construction contracts.

A typical construction transaction will involve a complex web of contracts.
At the centre will be a contract between the person who is procuring the
contract (the Emplover) and the person who will organise the work (the
Contractor). In practice the Contractor does little of the work himself but
subcontractsitand subcontractors may in turn sub-subcontract, The contract
between an Employer and a Contractor will usually employ one of family of
standard form contracts produced by the Joint Contracts Tribunal (JCT).
These forms are designed by JCT to be fair as between employers and
contractors as classes.” JCT also produce standard forms designed to be used
for the contracts between contractors and sub-contractors butin practice these
contracts are often on forms drafied by the contractor’s advisors to improve the
position of the contractor.”

In general contractors would tend to be in a stronger position than sub-
contractors, though, of course thisisnot always the case. Acommon example
of superior power is thatsub-contracts drafted by contractors, typically provide
that the contractor need not pay the subcontractor for the work doneuntil he
has been paid by the emplover, a so called ‘pay when paidclause. Parliament
has treated thisasso pervasivean abuse of the contractor s superior bargaining
powerthatsuch clausesare made ineffectivebysection 113(1) of the 1996 Act.

G CONTRACTUALBEHAVIOUR

Writers of contract textbooks tend to talk as if in real life agreements are
effectvely controlled by the lawasstated in their books. Amoment'sreflecuion
will show that this is not so. There is a wide range of transactions where the
sums at stake are so small that litgatdon between the contracting parties is
exceptionally unlikely.” Many businesses choose notto insiston their strictly
Jegal rights. So if a lady buvs a dress and the next daydecides she does notlike

11 This is certainiy the stated aim of JCT. It is a maner of debate amongst specialist
construction lawvers as to whether the aim is achieved.

12 So, manv contract points arise onlv collaterally in criminal or tax cases. See the cases
on offers, pp $7-39, below. and Esso Petroleum Co Ltd v Cusioms and Excise Comrs [1976]
1 All ER 117, [1976] 1 WLR 1 discussed a1 p 130. beiow.
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the colour, itis clear law thatshe is not entitled to rerurn it but many shops
would allow her to exchange it and some would make a cash refund.

One might think that things would be different in the cold worid of
business but it seems that this is probably notso. In a seminal article in 1963*
Macaulay showed that in substandal areas of business, contractuak disputes
were resolved by reference to norms which were significantly ditferent from
the theoretical legal position. The mostimportantsingle reason for thisseems
to be that, in many businesssituadons, the contractisnota discrete transacuon
but partof a contnuing relationship between the partdesand thatinsistence
on certain strict legal rights would be disruptive of that relatonship.™ Such
work as has been done in England points in the same directon.”

In other areas of business, strict (or even over-strict) insistence on legal
rights is common. ® [tis acthe moment far from clear what factors determine
these differences in behaviour.”

H ALAWOFCONTRACT ORCONTRACTS?

An observant reader of the table of contents of this book would have noticed
thatitis quite different from that of a textbook on torts or criminal law, where
amajor partof the bookwould be devoted to a consideration of nominate torts
orcrimes. This does notmean thatthere are no special rulesabout particular
contracts but in English law (unlikesome other systems)'® we start from the
position that in principle the law of contract is the same for all contracts. So
in Cehave NV v Bremer Handelgesellschaft MbH Roskill Lf said:"

In principle it is not easy to see why the law relaung to contracts for the sale of
goods should be different from the law relating to the performance of other
contractual obligatons, whether charter parties or other types of contract. Sale
of goods law is but one branch of the general law of contract. [t is desirable that
the same legal principles should apply to law of contract as a whole and that
different legal principles should not apply to different branches of that law.®

[t must be noted however that Parliament has consistently taken a different
approach, so that most legislation with contractual implications applies only
to alimired list of contracts. The Unfair Contract Terms Act 1977' is perhaps
the most striking recent example of this tendency.

13 (1963) 28 Am Sociological Rev 35. This journal may not be easily available but the arucle
is reprinted in a number of books, for example, Sociology of Law {ed Aubert) p 194,
Schwartz and Skolnick (eds) Society and the Legal Order p 161. See also Macaulay 19
Vanderbiit L Rev 1051. 11 Law and Society 307.

14 MacNeil 72 North Western U L Rev 854.

15 Beale and Dugdale 2 Brit Jo Law and Society 45; Lewis 9 Bt Jo Law and Society 153.

16 See eg Mardorf Peach &# Co v Attica Sea Carriers Corpn of Libenia, The Lacomia [1977] AC
850, [1977] 1 All ER 545.

17 Itis not inconceivable that those businesses which habitually insist on strict legal rights
employ more lawyers.

18 For example, classical Roman law. In his entertaining book The Death of Contract,
Professor Grant Gilmore argues that in American law, general contract theory was an
invenuon of the Harvard Law School. Professor Gilmore heid a Chair at Yale.

19 (1976] QB 44 at 71, (1975} 3 All ER 739 at 756. For further discussion of the issues
of this case see p 169. below.

20 See also Thomas Marshall (Exports) Ltd v Guinle [1979] Ch 227, [1978] 3 All ER 193.

1 See pp 196213, below.
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I THEINTERRELATIONSHIP OF CONTRACT AND TORT

When a plaintiff is injured and seeks compensation he may express his claim
either as one in contract or in tort. Tradivonally contract lawvers and tort
lawyers have taken little interestin the details of each other’'ssubjects but this
aloofness can no longer be safely practised since over the |ast twentvyvears the
area of overlap between tort and contract has significantly increased. This
development has taken a number of rurns. Plaintiffs have been active in
exploring the possibility that thev have an action against the defendant both
in contractand in tort. Although a plaintff cannot, of course, recover twice for
the same injury. he mayv by suing in contract avoid an obstacle to an action in
tort or vice versa.”

The modern position has been authoritativelvstated by the House of Lords
in Henderson v Merrett Syndicates Ltd.* This case involved the consideration of
preliminary points in an action brought by Names at Lloyds against their
members’ agents (whose principal function is to advise Names on which
syndicates tojoin) and their managing agents {whose principal function is to
underwrite contracts of insurance on behalf of the syndicates which theyare
managing). In some cases, the members’ agents and managing agents were
the same (as permitted by the relevant ruies which have since been changed)
and sometmes not. In general, names would be in a contractual relatonship
with their members’ agents but not with the managing agents, unless the
managing agents were also members’agents. Among the preliminary questons
considered, the House of Lords was asked 10 rule whether there could be a
tort action against the members’ agents where there was a contractual
relationship between the plaintff and the members’ agent.

The principal judgment was delivered by Lord Goff. He had no doubt at
all that the answer to the general question, can there be concurrent liability
in contract and tort, was Yes and that concurrent liability could exist on the
facts of the present cases. There was a careful consideration of French law
which, in general, prohibits concurrent liability in contractand tort through
the doctrine of non cumul and it was noted that the other great civil law system,
the German civil code, did not have a similar doctrine. There was a careful
consideration also of some Commonwealth cases. including the important
decision of the Supreme Court of Canada in Central Trust Co v Rafuse® where
Le Dain | said:

A concurrent or alternative liabilitv in tort will not be admitted if its effect would
be to permit the plaintff 1o circumvent or escape a contractual exclusion or
limitanon of Tiability for the act or omission that would constitute the tort.
Subject to this qualification, where concurrent liability in tortand contract exists
the plaintff has the right 1o assert the cause of action that appears 10 be the most
advantageous to him in respect of any particular legal consequence.

Lord Goff entirely agreed with this statement and was full of praise for the
judgment delivered by Oliver | in Midiand Bank Trust Co Ltd v Hett Stubbs &
Kemp ¢

Matthews v Kuwait Bechtel Corpn [1959] 2 QB 57, [1959) 2 All ER 345

Midland Bank Trust Co Lid v Het:, Stubbs and Kemp [1979] Ch 884, [1978] 8 All ER 571:
see p 305.

[1994) 3 All ER 506.

(19861 31 DLR (4th: 481.

[1979) Ch 8R4, [1978] 3 All ER 571
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The position now seems completely clear. The question is to be resolved
by considering, in each case, whether the ingredients of a tort action and a
contract action are present. The mere fact that all the ingredients for a
contractare presentdoesnot prevent there being a tortduty nor, presumably,
vice versa. Of course, the terms of the contractmay, in particular cases, make
itclear that the parties intended to exclude or limit liability in tort. This they
are certainly entitled 1o do unless the case is one of those in which there isa
statutory restriction on the ability of the parties to contractout of tort liability.
A plainuff whowants to argue that there is wider liabilitvin tort than in contract
may have greater difficulties.”

In other casesa plamuffwhoxc neturalremedyliesin coniiactagainst one
defendant has been successful in a tort action against a different defendant.
Soin funior Books v Veitchi Co Lid® the plaintiffs entered into a contract with A
to build awarehouse. The defendanis were nominated sub-contractors for the
flooring. It was alleged that the defendants had carelesslv installed sub-
standard flooring. If that were so, then the plaintiffs would normally have had
anaction in contractagainstA, and A. in turn, would have had a contractaction
against the defendants. However, the House of Lords held that on such facts
the plaintiffs could have a tort action against the defendants even though
there was no danger of physical injurv or property damage to the plaintffs.

Itisunclear whyin this case the plaintiffs found their normal contractaction
against A unsatisfactory.* But the possibility of an alternative tort action on such
factsis clearlvof greattheoretical and pracucal significance and has led tomuch
discussion.” It has been suggested that the logical result of the Junior Books
decision is that evervnegligent breach of contractis a tort but the couris so far
have shown no signs of accepting this position.” On the contrary since 1982
subsequent decisions have confined Junior Books v Veitchi within the narrowest
limits. Courts have consistently said that the case turns on the close commercial
relationship which exists between an employer in a building contract and a
nominated sub-contractor who is chosen by him though he contracts with the
contractor. Indeed it is common for the employer o contract direct with the
nominated sub-contractoras well aswith the contractor and in the case most like
funior Books v Vettchi, Greater Nottingham Co-operative Society L.td v Cementation Piling
and Foundations Ltd** the Court of Appeal held that because in that case there
was a direct contract between emplover and nominated sub-contractor. there
was no room for a separate duty of care in tort between the same parties with
wider limits. This case is very much in line with the insistence of the House of
Lords that remorseless expansion of the tort of negligence should not be
allowed to usurp the proper place of the law of contract.”

This 1s probablv what was meant by the cautonary words of Lord Scarman in Tai Hing

Cotton Mill Lid v Liu Chong Hing Bank Lid [1985] 2 All ER 947 a1 957.

& [1983] 1 AC 520. [1982] § All ER 201.

@ The most plausible explanaton would perhaps be that A was insolvent or that the

plaintiffc had entered into a settlement with A before thev realised how faulw the floor

was.

See The Law of Tort: Policies and Trends wn Liabality for Damage to Properny and Ecorwm:

Less (ed Furmston, Duckworths 1986); Holvoak 94 LQR 591: Jaffev 5 Legal Studies 77,

“11 Legh and Silbvan Lid v Ahakmon Shipping Co Ltd [1985] QB 350, [1985] 2 All ER 44
Revnolds 11 NZULR 215.

2 [1989) QB 71. [1988] 2 All ER 971. 17 Con LR 43.

D & F Esiates Ltd v Church Comrs for England [1988] 2 All ER 992, {1988] 3 WLR 368

and Murphy 1 Brentwood Lhstnet Council [1990] 2 Al ER 908, {1990] 3 WLR 414

10
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J GOOD FAITHIN CONTRACT LAW"®

Do the parties owe each other a duty to negounate in good faith? Do the parties,
once the contractis concluded, owe each othera duty to perform the contractin
good faith? Until recently, English lawyers would not have asked themselves these
questions or, if asked, would have dismissed them with a cursory-of course not’.
On being told that the German civil code imposed a duty to perform a contract
in good faith* or that the [talian civil code provic.=sforaduty to negotate in good
faith,' a thoughtful English lawyer might have responded by suggesting that the
pracdcal problems covered by these code positions were often covered in English
law but in different ways. This may still be regarded as the orthodox position but
the literature of English law has begun to consider much more carefully whether
there might not be merit in explicitly recognising the advantages of imposing
good faith duties on negotiation and performance. Thisviewis reinforced by the
fact thatother common law systems have already moved in this direction. So, the
American Uniform Commercial Code, Section 1-203 provides:

Every contract or durty within this Act imposes an obligation of good faith in its
performance or enforcement.

In Section 205 of the American Law [nstitute, the Statement of Contract (2nd)
provides:

Every contract imposes upon each pariy a duty of good faith and fair dealing in
its performance and its enforcement.

and in the Australian case of Renard Constructions (ME) Pty Ltd v Minaster of Public
Works'™ Priestley JA said:

People generally, including judges and other lawyers, from all strands of the
community, have grown used to the courts applying standards of fairness to
contracts which are wholly consistent with the existence in all contracts of a duty
upon the parties of good faith and fair dealing in its performance. In my view this
is in these days the expected standard, and anything less is contrary to prevailing
community expectations.

[tis not inconceivable that on appropriate facts and with skilful argument,
English law may make tentative steps in the same direction.®

K THE GLOBALISATION OF CONTRACT LAW

Common Law contract lawyers have always taken an interest in parallel
developments in other common law jurisdictions whether the systems started

14 Good Faith and Fault in Contract Law (Ed. Beawson, Friedmann, Clarendon Press 1995)
(helpfully reviewed by Brownsword 15 Legal Studies 466); Adams and Brownsword, Ke
Issues in Contract (Butterworths 1995) Ch 7; Carter and Furmston 3 Journal of Clontract
Law 1, 93).

15 § 242,

16 For general surveys see Hondius, Pre-Contractual Liability ¥luwer 1991) and the
[nternational Chamber of Commerce, Formation of Contracts. Pre-Contractual Liabulity.
Stapleton (1999) 52 Current Legal Probiems 1. For a verv broad survev of what good
faith might mean in contract law see Whittaker and Zimmermann, Good Faith in
European Contract Law (2000).

17 (1999) 33 Con LR 72 at 112-3.

I8 Philins Flectronigue Grand Public SA v British Sky Broadcasting Ltd [1995] EMLR 472.
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to diverge in 1783 or onlyin the middle of the twentieth century. The lastfew
vears have seen a renaissance in the interest which the contract lawvers of the
civil law and common law families have taken in each other’s systems.

This interest has taken two practical forms. In 1980 the International
Institute for the Unification of Private law (Unidroit) set up a working group
1o prepare a set of principles for international, commercial contracts. The
working group reported in 1994 and its reportwas accepted by the Governing
Council of Unidorit. A newworking group , with some changes in membership,
is now at work on an enlarged edition. At the same time another group (The
Lando Commission) were at work preparing principles of European contract
1aw.

There were both important differences and striking similarities between
the two projects. In numbers Europe is predominantly a civil law area. If we
regard Scotland as a civil law country, only England and Wales and Ireland
come from the common law. In the world at large on the other hand both its
most powerful economy (The United States) and its most populous democracy
(India) are members of the common law family. Both groups proceeded
however by seeking to produce a coherent set of rules and not by counting
heads. There were overlapping memberships of the two groups and there
were many similarities in the final texts.”

19 For fuller discussion see Bonell. An International Restatemen! of Contraci Law (Ind edn
1997} and A New Approach io International Commercial Contracis {ed Bonell, Kluwer
1999)
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Chapter 3
The phenomena of agreement’

SUMMARY
1 Introduction 3]
2 Offer and acceptance: offer 33
3 Offer and acceptance: acceptance 40

A The fact of acceptance 41

The requirement of certainty 47

B The communication of acceptance 52
4 Termination of offer 62

A Revocation 62

B Lapse of ime 67

C Failure of a condition subject to which the offer was made 67
- D Death 68
5 Constructingacontract 69
6 Inchoatecontracts 73

1 Introduction

This chapterand the three succeeding chapters on Consideration, Intention
to create legal relations and Contents of the contract are conceined with
formaton of the contract. They consider the rules by which English law
answers two questions: Is there a contract? Whatare the terms of the contract?
- For purposes of exposition it is convenient to deal with these questions
“separately but they are intimately coniected since in the final analysis
“““inability 1o say what the terms of the contract are may lead to the conclusion
that there is no contract.? In the same fashion the rules as to agreement,
consideration and intention to creatc legal relations are closely interlocked.”

“This book deals only with what are usually called simple contracts—
agreements made €ither by word of mouth or in writing.* In addition to this

1 A fuller dizcussion of many of the topics in this chapter may be found in Furmston,
Nornisada and Poole, Contract Formation and Letters of Intent (1998).

2 See pp 4649, below. On the other hand mere difficulty in undtrﬂa.nding the meaning
of the contract does not make it void: Holiday Credir Ltd v Erol [1977] 2 All ER 696,
{1977] 1 WLR 704.

$ See, for example, the problem of revocation of offers which presents difficulues both
in relaton to agreement and consideration, pp 64-67, below.

4 1t bas not been found easv to describe by 2 single epithet both the oral and the written
contract, each of which has to be sharply distinguished from the so-called 'contract
under seal’. In the earlier law the word ‘parol’ was used, see Rann v Hughes (1778) 7
Term Rep 350, n, p 80, below; but it is scarcely apt to designate written as well as oral
agreements, and it has generally been replaced in the vocabulary of the modern
English lawver by the word 'simple’. here adopted. Williston (Centracts s 12) and the
Amencan Law Insutute Restatement of the Law of Contracis s 11, prefer ‘informal’.
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normal type of contract, it has long been the tradition of English lawyers o

speak of ‘contracts under seal’, where a person undertakes an cbligation by--

expressing his intention on paper or parchment, attachi: g his seal and
deliveringit ‘as hisdeed’.* The phrase is misleading. It is true that, in the eacly
law, the obligation engendered by the affixing of a seal was regarded as
essentially ‘conventional’ or contractual.® [t is also true that, in the modern
law, the deed plays its part. On the one hand, it may still be necessary, in a few
contracts made with corporations before 1960, that they should have been
concluded bv a document under seal.” On the other hand, if an individual
wishes to bind himself by a gratuitous promise, the rule that all simple
contracts require to be supported by the presence of consideration forbids
him to implement his intention otherwise than by deed. [f he complie: with
this formality, he will doubtless be made to pay damag=s should be break his
promise. But he is thus bound, notbecause he has made a contract, butbecause
he has chosen to act within the limits of a prescribed formula. The idea of
bargain, fundamental to the English con-zption of conur ict, is absent. So far,
indeed, is his liability removed from the normal notic: « sfagreement thatithas
even been held thatadeed may create alegal duty in favour of abeneficiarywho
isunaware of itsexistence.” The affinity of the deed is with gift, notwith bargain,
anditi: fair to say that the so-called ‘contract by deed' haslittle in common with
agrezment save its name and its history, and that it does not seem to require
detailed examination in a modern book upor the law of contract. Itisfair toadd
however that many agreements which have all the ingredients necessary fora
binding simple contractare in practice .nade by deed. This is particularly true
ofbuildingsand ngineering contracts, where all thestandard {5rms commonly
in use envisage the use of a deed. Tt : main practical reason for this app -ars
to be that the limitation period for contracts by deed is twelve years as opposed
to the six years for simple contracts.” This is particularly imp srtan where, as
in a building contract, the contract may easily be broken in a way which is not
readily apparent to the other party.

The common law has long stressed the commercial flavour of its contract.
An Englishman is lizble, not because he has made a promise, but because he
has made a bargain.”” Behind all forms of contract, no doubt, lies the basic idea
of assent. A contracting party, unlike a tortfeasor, is bound because he has
agreed to be bound. Agreement, however, is notamental state butanact, and,
as anact, is amatter of inference from conduct. The parties are to be judged,
not by what is in their minds, but by what they have said or written or done.
While such mustbe, in some degree, the standpoint of every legal system, the
common law, preoccupied with bargain, lays peculiar emphasis upon external
appearance. Aslong ago as 1478 and in the context of sale Chief Justice Brian
proclaimed ‘that the intent of a man cannot be tried, for the Devil himself
knows not the intent of a man’," and in the early years of the nineteenth

(S]}

Anv requirement of a seal is removed by Law of Property (Miscellaneous Provisions)
Act 1989, s 1 but the possibility of contracting by deed remains.

6 P 2, above.

7 P 248, below.

8  See Fletcher v Fletcher (1844) 4 Hare 67; Xenos v Wickham (1866) LR 2 HL 296: and Lady
Naas v Westminster Bank Lid [1940] AC 366, [1940] 1 All ER 485,

9 See p 708, below.

10 This was the firm view of the original authors but it must be confessed that there are

other views. For o valuable survey see Coote | JCL 91, 183,
11 Anon (1477) YB 17 Edw 4, fo 1, pl 2.
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century this position was re-asserted by judge and jurist alike. Lord Eldon
protested that his task was not "to see that both parues really meant the same
thing, but onlv that both gave their assent to that proposition which. be itwhat
it may, de facto arises out of the terms of their correspondence’.”* So, wo.
Austin, after saying that ‘when we speak of the intention of contrarting parties.
we mean the intention of the promisor or the intenvon of the promisee’,
added ‘or rather, the sense in which itis to be inferred {from the words used
or from the transaction or from both that the one partv gave and the other
received it"." In the common law. therefore, 1o speak of ‘the outcome of
consenting minds’ or, even more mvsticallyv, of consensus ad idem is to mislead
bvadoptingan alien approach to the problem of agreement. Tle function of
an English judge is not 1o seek and satisfv some elusive menial element but
to ensure, as far as practical experience permits, that the reasonable
expectations of honestmen are notdisappointed. Thisis often compendioush
expressed by saving that English law adopts an objective test of agreement. ™

Itisfor thisrea:on that the title of the present chapteris not ‘Agreement’
but “The phenomena of agreement’, concerned not with the presence of an
inward and mental assent but with its outward and visible signs.

2 Offer and acceptance: offer™

In order to determine whether, in anv case given, itis reasonable 1o infer the
existence of an agreement. it has long been usual to employ the language of
offerand acceptance. In otherwords, the courtexaminesall the circumstances
to see if the one party may be assumed to have made a firm ‘offer” and if the
other may likewise be taken to have ‘accepted’ that offer. These complementary
ideas presenta convenientmethod of analysing a situation, provided that thev
are notapplied too literally and ti:at factsare not sacrificed to phrases.

It must be emphasised however that there are cases wnere the courts will
certainly hold that there isa contract even though itis difficult or impossible
to analyse the transaction in terms of offer and acceptance,” for as Lord
Wilberforce has said:*

12 Kennedy v Lee (1817) 3 Mer 441.

13 Ansun, Lect XX1, n 90.

14 However although wirtually all common lawvers agree that ap objective test of
agreement prevails there are significant differences as 1o how the objective test should
be formulated and apphlied, sec Spencer {1973] CL] 104; Samek 52 Can Bar Rev 351:
Howarth 100 LQR 265; Goddard 7 LS 263; Vorster 103 LQR 274; De Moor 106 LQR
632. See the (possibly differing) views expressed by Lord Brandon, Lord Diplock and
Lord Brightman in The Hannak Blumenthal [1983] 1 AC 854, [1983] 1 All ER $4 and
the consideration of these views by Robert Goff L] in The Leonidas D [19831 3 All ER
737, [1984] 1 WLR 1. An illuminatng discussion of wiether Anglo-American law was
wise s0 wholeheartediv 1o accepr the objecuve test will be found in the opinion of Frank
1 in Rickettsv Pennsyivania Riy Co 153 F 2d 757 (1946). A classic example of objectivin
is Centrovincial Estates plc v Merchant Investors Assurance Co Lid [1983) Com LR 158. CA
See also Steyn L] in G Perey Trentham Lid v Archual Luxfer Lid [1998) 1 Llovd's Rer 23
a1 27; Cheddar Veoliey Engineening Lid v Choddimwood Homes Lid [1992] 4 ALl ER 942

15 Winfield 55 LQR 499, Kahn 72 SAL| 246

=16 See eg Clarke v Eari of Dunraven ané Mouni-Earl, The Sataniic [1887] AC 34, discussed

21 p 69. below
17 New Zealand Shipping Co Lid v 4 M Satterthwarte & Co Lic 11975] AC 154 ;1 167, [1974]
1 All ER 1015 a1 102
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English Law, having committed itseif toa rather technical and schematic doctrine
of contract, in applicaton takes a practical approach, often at the cost of forcing -
the facts to fit uneasilyinto the marked slots of offer, acceptance and consideration.

The first task of the plaintiff is to prove the presence of a definite offer made
either to a particular person or, as in advertisements of rewards for services to
perendered, to the publicatlarge. In the famous case of Carlillv Carbolic Smoke
Ball _0" it was strenuously argued that an effective uffer cannot be made to
the public at large. In that case:

The defendants, who were the proprietors of a medical preparation called
‘The Carbolic Smoke Ball’, issued an advertisement in which they offered
to pay £100 to any person who succumbed to influenza after having used
one of their smoke bal's in a specified manner and for a specified period.
Theyadded that they had deposited a sum of £1,000 with their bankers‘to
show their sincerity’. The plaintiff, on the faith of the advertisement,
bought and used the ball as prescribed, but succeeded in catching
influenza. She sued for the £100.

The defe 1dants displayed the utmost ingenuity in their search for defences.
Theyargued that the transaction was a bet. within the meaning of the Gaming
Acts, that it was an illegal policy of insurance, that the advertisement was a
mere ‘puff’ never intended to create a binding obligation, that there was no
offer to any particular peson, and that, even if there were, the plaintiff had
failed to notify her acceptance. The Court of Appeal found no difficulty in
rejecting these various pleas. Bowen L] effectively destroyed the argument
that an offer cannot be made to the world at large. :

It was alsc said that the contract is made with all the world—that is, with
evervbody, and that you cannot contract with everybody. Itis not a contract made
with all the world. There is the fallacy of the argument. [t is an offer made to all
the world; and why should notan offer be made to all the world which is to ripen
into a contract with anybody who comes forward and performs the condition?
... Although the offer is made to the world, the contract is made with that limited
portion of the public who come forward and perform the condition on the faith
of the advertisement.

Offer distinguished from invitation to ireat

An offer, capable of being converted into an agreement by acceptance, must
consistofa definite promise to be bound provided thatcertain specified terms
are accepted. The offeror must have completed his share in tiue formation of
a contract by finally declaring his readir ess to undertake an obligatien upon
certain conditions, leaving to the offeree the option of acceptance orrefusal,
He must not merely have been feeling his way towards an agreement, not
merely initiating negotiations from which an agreement might or might not

18 [1892) 2 QB 484; affd [1893] 1 QB 256. For a fascinating account of the setting of
this case, see Simpson 14 Journal of Legal Studies 345. An example of the Smoke Ball
itself may be seen at Dairvland, Tresilliar: Barton near Newquav. Cornwall. Tt should
be noted that the plaintiff bought the smoke ball not from the detendants but from
a chemist. In other cases English law has been reluctant to discover a contract
between consumer and manufacturer where the consumer has bought from a retaler
in reliance on the manufacturer's advertisements. Lambert v Lewis [1982] AC 225,
{1981) 1 All ER 1185. Cf. Bowerman v ABTA Lud [1995] NLJR 1815. See Borrie and
Diamond The Consumer, Society and the Law (4th edn, 1981) pp 106-110. Cf Legh-
[ones [1969] CLJ 54.
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in time result. He must be prepared to implement his promise, if such is the
wish of the other party. The distinction is sometimes expressed in judicial
langua' & by the contrast of an ‘offer’ with that of an 'invitation to treat’.
Referring to the advertisement in the Carlill case, Bowen L] said:

Itis not like cases in which you offer to negotiate, or vou issue advertisements that
you have got a stock of books to sell, or houses to let, in which case there is no
offer to be bound by afiy contract. Such advertisements are offers to negotiaie—
offers to receive offers—offers to chaffer.

The application of this distinction has long agitated the courts. It arose first
in the law of auctions, where the problem may appear in at least three forms.

First, is the auctioneer’s réquest for bids a definite offer which will be
converted into an agreement with the highestbidder, or isitonlyan attempt
to ‘set the ball rolling’? The latter view was accepted in Paynev Cave.” The bid
itself constitutes the offer which the auctioneer is free to accept or to reject.
In accordance with this principlé the Sale of Goods Act 1979, provides that
a sale by auction is complete when the atictioneer announces its completion
by the fall of the hammer or in other customary manner, and thatun til such
announcement is made any bid may be retracted.®

Secondly, does an advertisement that specified goods will be sold by
auction on a certain day constitute a promise to potental bidders that the sale
will actually be held? A negative answer was given to this question in Harmsv
Nickerson.! In that case the plaintiff failed to recover damages for loss suffered
in travelling to the advertised place of an auction sale which was ultimately
cancelled. His claim was condemried as ‘an attempt to make a mere declaration
of intetion a binding contract’. In the words of Blackburn J:

This is certainly a startling proposition and +/ould be excessively inconvenient if
carried out. [t amounts to saying that anyone who advertises a sale by publishing
an advertisement becomes responsible 1 everybody who attends the sale for his
cab hire or travelling expenses.

Thirdly, does an advertisement that the sale will be without reserve constitute
a definite offer to sell to the highest bidder? A Scottish court has denied that
this is so, holding, in accordance with the general rule, that no agreement is
complete unless and until the auctioneer acknowledges the acceptance of
the bid by the fall of his hammer.? The point was long undecided in England,
though it was the subjectof obiter dictain Warlowv Harrison.* The action in that
case failed both in the Queen’s Bench and in the Court of Exchequer
Chamber because the plaintiff pleaded his claimuponan obviouslyincorrect
ground. But three of the judges in the Exchequer Chamber were of opinion
that he would succeed ifhe broughta fresh action pleading thatthe auctioneer
by his advertisement had implicitly pledged himself to sell to the highest
bidder. In the view of these judges, two separate questions must be
disentangled. On the one hand, had a contract of sale been concluded, and,
if so, at what moment of time? Since the advertisement was not itself an offer
to sell the goods but only an ‘invitation to treat’, the plaintiff’s bid wasnotan

19 (1789) 3 Term Rep 148.

20 Sale of Goods Act 1979, s 37(2).

(1873) LR 8 QB 286.

Fenwick v Macdonald, Fraser & Co 1904 6 F (Ct of Sess) 850. )
(1859) 1 E & E 309; see [ohnstan v Boyes 1899] 2 Ch 73, and Rainbow v Howhins & Somns
[1904] 2 KB 322.
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acceptance and did not constitute a sale. Was there, on the other hand, a
binding promise that the sale should be withoutreserve? The majority of the
Exchequer Chamberwere prepared to discover such a promise. The auctioneer
in hisadvertisement had made a definite offer to this effect, and the plaintff,
by making his bid in reliance upon it, had accepted the offer. This constituted
a distinct and independent contract, and for its breach an action would lie.
This view was described by Blackburn | in Harris v Nickerson' as resting upon
‘very plausible grounds’. Butitwas notuniversally accepted. Itisindisputable
that the mere advertisement of an aucton, without further qualification, isan
invitation to treat and not an offer. The auction need not be held, and
prospective purchasers have no legal complaintif they have wasted their time
and money in comiug to the sale rooms. But, if the dictain Warlow v Harrison
are correct, the addition to the ad erusement of the two words ‘without
reserve’ convertsitinto an offer, presumably to the publicatlarge, that the sale
will in fact be subject to no reserve price. If, in these circumstances, the sale
is actually held and a prospective purchaser makes a bid, he accepts the offer
of a sale ‘without reserve’, and the auctioneer, ! he then puts a reserve price
upon any of the lots, is liable to an action for breach of contract. Butif the
auctioneer were to refuse to hold any sale arall, he would not be breaking any
binding promise and could not be sued.*

The dispute was finally settled by the decision of the Court of Appeal in
Barryv Heathcote Ball & Co (Commercial Auctions) Ltd.* The court had no doubt
thatan auctioneer who stated thatan auction was withoutreserve entered into
a collateral contract with the highest bidder.”

Simular reasoning was used in the decision of the House of Lords in
relation to the analogous situation of contract by tender in Harvela Investments
Lid v Reyal Trust Co of Canada Ltd.* ;

The first defendants held some 12% of the shares of a company as trustees
of a settlement. They wished to sell the shares. The two obvious buyers were
the plaintiffs “ho owned 43% of the shares and the second defendants who
owned 40%;, since if either bought the shares theywould obtain control of the
company. The first defendants decided to dispose of the shares by sealed
competitive tenderand sentidentical telexes to the plaintiffs and the second
defendants inviting tenders and stating ‘We confirm thatif the offer made by
vou is the highest offer received by us we bind ourselves to accept such offer
providing thatsuch offer complies with the terms of this telex’. The plaintiffs
bid $2,175,000. The second defendants bid $2,100,000.0r ‘$100,000 in excess
ofany other offerwhich you may receive which isexp; essed asafixed monetary
amount whichever is higher'. The first defendants accepted the second
defendants’ offer.

The House of Lords held that the first defendants were legally obliged to
accept the plaintiff’s offer: In coming to this conclusion their Lordships

4 (1873) LR 8 QB 286 at 288.

See Slade 6¢ LQR 238, 69 LQR 21. Cf Gower 68 LQR 467. Support for the two contract

analysis can be found in Tully v irish Land Commission (1961) 97 ILT 174.

6 [2001] 1 AN} ER 944, [2000) 1 WLR 1962; Meisel 64 MLR 468.

7 Since it cannot be known at the time that a bid is made that it will be the highest bid,
it must be possible to argue that there is a collateral contract with all who bid or even

with all whe attend the aucton. Claimants other than the highest bidder will usually
not be able 1o show loss however,

& [1986] AC 207, [1985] 2 All ER 966
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analysed the problem in a very illuminating way and adopted a two contract
approach. The telex was treated as an offer of a unilateral contract to accept
the highest bid which would be followed by a bilateral contract with the
highest bidder. It was further held that a referendial bid such as the second
defendant’s was inconsistent with an obligation to accept the higher of two
sealed bids.

Instances of invitation to treat -

The distinction between an offer and an invitation to treat has been applied
in other everyday practices. The issue, for instance, of a circular or catalogue
advertising goods for sale is a mere attempt to induce offers, not an offer
itself.? Lord Herschell has exposed the inconvenience of a contrary
interpretation: s

The transmission of such a price-list does not amount to an offer to supply an
unlimited quantity of the wine described at the price named, so thatas soon as
an order is given there is a binding contract to supply that quantity. If it were so,
the merchant might find himselfinvolved in any number of contractual obligations
to supply wine of a particular description which he would be quite unable to carty
our, his stock of wine of that description being necessarily limited.'

In Partridge v Criti it the appellant had inserted in a periodical entitled
Cage and Aviary Birds a notice ‘Bramblefinch cocks and hens, 25s each’. It
appeared under the general heading of ‘Classified Advertisements’ and the
words ‘offer forsale’ were not used. He was charged with unlawfully offering
for sale awild live bird contrary to the provisions of the Protection of Birds Act
1954, and was convicted. The divisional court quashed the conviction. There
had been no ‘offer for sale’. Lord Parker said:*

I think that when one is dealing with advertisements and circulars, unless they
indeed come from manufacrurers, there is businesssense in their being construed
as invitations to treat and not offers forsale.

A not dissimilar question long remained undecided. If goods are exhibited
in a shop-window or inside a shop with a price attached, does this constitute
an offer to sell at that price? Parke B at least felt no doubt about the matter,
for, when counsel suggested that: ‘Ifa man advertises goodsata certain price,
I have a right to go into hisshop and demand the articleat the price marked’,
the learned judge peremptorily cut him short with the reply: ‘No; if you do,
he has a right to turn you out.’”* This view was confirmed in Pharmaceutical
Society of Great Britain v Boots Cash Chemists ( Southern) Ltd."

The defendants adapted one of their shops to a ‘self-service’ system. A
customer, on entering, was given a basket, and having selected from the
shelves the articles he required, put them in the basket and took them to
the cash desk. Near the desk wasa registered pharmacistwho was authorised,
if necessary, to stop a customer from removing any drug from the shop.

9 Cf Spencer v Harding (1870) LR 5 CP 561.

10 Grainger & Son v Gough [1896] AC 325 at 334. A similar rule has been applied to the
notice of a scholarship: Rooke v Dawson [1895] 1 Ch 430.

11 [1968] 2 All ER 421, [1968] 1 WLR 1204.

12 Ibid at 424 and 1209, respectively.

L3 Timothy v Simpson (1834) 6 C & P 499 ac 500.

14 [1952] 2 QB 795, [1952] 2 All ER 456; affd (1953] 1 QB 401, [1953] 1 All ER 482.
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The court had to decide whether the defendants had broken the provisions
of section 18 of the Pharmacy and Poisons Act 1933, which made it unlawful
to sell any listed poison ‘unless the sale is effected under the supervision of
a registered pharmacist’. The vital question was at what time the ‘sale’ took
place, and this depended in turn on whether the display of the goods with
prices attached was an offer oran invitation to treat. According to the plaintffs,
itwas an offer, accepted when the customer putanarticle into his basket,and,
if this article was a poison, it was therefore ‘sold’ before the pharmacist could
intervene. According to the defendants, the display was only an invitation to
treat. An offer to buy was made when the customer putanarticle in the basket,
and this offer the defendants were free toacceptortoreject. If theyaccepied,
theydid so only when the transaction was approved by the pharmacistnear the
cash-desk. Lord Goddard, atfirstinstance, had no hesitation in deciding that
the display was onlyan invitation to treatso that the law had notbeen broken,
and the Court of Appeal upheld his decision and adopted his reasoning.”

The transaction is in no way different from the normal transaction in a shop in
which there is no self-service scheme. I am quite satisfied it would be wrong to
say that the shopkeeper is making an offer to sell every article in the shop to any
person who might come in and that person can insist on buying any article by
saying ‘I accept your offer’. l agree with the illustration put forward during the
case of a person who might go into a shop where books are displaved. In most
book-shops customers are invited to go in and pick up books and look at them
even if they do not actually buy them. There is no contract by the shopkeeper
to selluntil the customer has taken the book 1o the shopkeeper or his assistant
and said ‘] want to buy this book’ and the shopkeepe: says “Yes'. That would not
prevent the shopkeeper, seeing the book picked up, saying: ‘I am sorry I cannot
let you have that book; it is the only copyThave got and T have already promised
itto another customer.’ Therefore,in my opinion, the mere fact that a cusiomer
picks up a bottle of medicine from the shelvesin this case does notamount to an
acceptance of an offer to sell. It is an offer by the customer.to.buy, and there is
no sale effected until the buyer's offer 10 buy is accepted by the acceptance of
the price. ? =i R
In Fisher v BelP® Lord Parker treated the point as beyond dispute.

Itis clear that-according to the ordinarylaw of contract,the display ofanarticle
with a priceon itin ashop windowis merelyan invitation to treat. Itisin nosense
an offerfor sale the acceptance of which constitutes a contract.”

15 [1952].2 QB 795 at 802, [1952] 2 All ER 456 at 458, 450.

16 [1961] 1 OB 394 at 399, 11960] 3 All ER 781 ar 735,

17 Althoungh “the rule is weéll settled, its -application 10 ‘self-service -stores ‘has ‘been
criticised. See Unger 16 MLR 369; of Montrose 4 Am ]| Comp Law 235, Display of
in a self-service store was held an offer in Lasky v Economy Grocery Stores 319 Mass 224,
65 NE 2d 305 (1946) and display of deck chairs on a beach an offer 1o hire in Chapelton
vBarry UD C[1940] 1 KB 532, [1940] 1 All ER 356. In practice the gueston has usually
arisen in the context of a criminal statute making it an offence 10 ‘offer’ goods of
a prescribed description for sale. Display of goods in a shop window may well fall within
the mischief of such 2 starute and a well drafted smtute may contin a special wider
definition of 'offer’. See eg Trade Descriptions Act 1968, s 6. See further on the
applicaton of offer and acceptance to criminal offences, Smith [1972] B) CLJ 197
at 198-201, 204-208. The orthodox contract analysis of 2 self-service store transaction
presents recurrent problems in the ciminal law. See eg Lacs v Cashmarts [1969) 2
gfj&gﬂo Pilgram v Rice-Smith [1977] 2 All ER 658, [1977] 1 WLR 671; Williams [1977)
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[t is surprising that in other matters of daily life the legal position remains
doubtful. If a passenger boards a bus, is he accepting an offer of carriage or
is he himself making an offer in response to an invitation to treat? In Wilkie v
London Passenger Transport Board," Lord Greene thought thata contract is made
wher an intending passenger ‘puts himself either on the platform or inside
the bus’. The opinion was obiter;* but if it represents the law it would seem
that the corporation makes an offer of carriage by running the busand that the
passenger accepts the offer when he gets properly on board. The contract
would then be complete even if no fare is yet paid or ticket given.”

Negotiations for the sale of land present no difference of principle. But
they may involve the adjustment of so many questions of detail that the courts
will require cogent evidence of an intention to be bound before they will find
the existence of an offer capable of acceptance. Thus in Harvey v Facey:'

... the plaintiffs telegraphed to the defendants, “Will you sell us Bumper
Hall Pen? Telegraph lowest cash price.’ The defendants telegraphed, ‘We
agree to buy Bumper Hall Pen for £900 asked by you. Please send us your
title-deeds.” The rest was silence.

It was held by the Judicial Committee of Privy Council that there was no
contract. The second telegram was not an offer, butonly anindication of the
minimum price if the defendants ultimately resolved to sell, and the third
telegram was therefore not an acceptance. S0, t00, in Clifton v Palumbo,’ the
plaintiff and the defendant were negotiating for the sale of a large, scattered
estate. The plaintff wrote to the defendant:

I...am prepared to offer you or your nominee my Lytham estate for £600,000 ...
I also agree that a reasonable and sufficient time shall be granted to you for the
examination and consideration of all the data and details necessary for the
preparation of the Schedule of Completion.

The Court of Appeal held that this letter was not a definite offer to sell, but
apreliminary statementas to price, which—especiallyina transaction of such
magnitude—was but one of the many questions to be considered. In the words
of Lord Creene:®

There is nothing in the world to prevent an owner of an estate of this kind
contracting to sell it to a purchaser, who is prepared to spend so large a sum of
money, on terms written out on a half sheet of note paper of the most informal
description and even, if he likes, on unfavourable condidons. But I think it is
legitimate, inapproaching the construction ofa documentof this kind, containing
phrases and expressions of doubtful significance, to bear in mind that the
probability of parties entering into so large a transaction, and finally binding
themselves to a contract of this description couched in such terms, is remote. If
they have done it, they have done it, however unwise and however unbusinesslike
it may be. The question is, Have they done ie?

18 [1947] 1 All ER 258

19 The Court of Appeal held on the facts that the plaintff had not made a contract with
the Board, but was only a licensee. See also p 184, below.

20 In practice these questions will not be governed solely by the law of conuract. See Public
Passenger Vehicles Act 1981 and regulauons made thereunder.

1 [1893] AC 332.

2 [1944] 2 All ER 497.

3 Ibid at 499.
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Both Harvey v Faceyand Clifton v Palumbowere distinguished in Biggv Boyd Gibbins
Ltd.* The Court of Appeal, on the facts before them, here held that the parties
were not still negotiadng, but had agreed on a price and made a contract. After
reading the relevantletters, Russell L] said thathe could not ‘escape the view that
the parties would regard themselves at the end of the correspondence, quite
correctly, as having struck a bargain for the sale and purchase of the property’.*

The distinction between offer and invitation to treat is neatly illustrated
by the case of Gibson v Manchester City Council.t

In September 1970 the council adopted a policy of selling council houses
to council tenants. On 16 February 1971 the City Treasurer wrote a letter to
Mr Gibson stating that the council ‘may be prepared to sell the house to vou
at the purchase price of £2,725 less 20% = £2,180 (freehold)’. The letter
invited Mr Gibson to make a formal application which he did. In the normal
course, this would probably have been followed by the preparation and
exchange of contracts but before that process had been completed, control
of the council changed hands as a result of the local government elections of
May 1971. The policy of selling council houses was reversed and the council
decided only to complete those transactions where exchange of contr: cts had
taken place. Mr Gibson claimed that a binding contract ‘had come into
existence but the House of Lords held that the Treasurer’s letter of 10
February was at most an invitation to treat and that therefore Mr Gibson's
application was ai, offer and notan acceptance.’

3 Offer and acceptance: acceptance

Proof of an offer to enter into legal relations upon definite terms must be
followed by the production of evidence from which the courts may infer an
intention by the oiferee to accept that offer. it must again be emphasised that
the phrase ‘offer and acceptance’, though hallowed bya centuryand a half of
Jjudicial usage.® is not to be applied as a talisman, revealing, by a species of
esoteric art, the presence of a contract. It would be Judicrous to suppose that
businessmen couch their communicationsin the form of a catechism orreduce
their negotiations to such a species of interrogatory as was formulated in the
Roman stipulatio. The ruleswhich the judges have elaborated from the premise
of offer and acceptance are neither the rigid deductions of logic nor the
inspiration of natural justice. They are only.presumptions, drawn from
experience, tobeapplied in sofaras theyserve the ultimate objectofestablishing
the phenomena of agreement, and theirapplication may be observed under two
heads, (a) the fact of acceptance and (b) the communication of acceptance.

b

[1971] 2 All ER 183, esp at 185, [1971] 1 WLR 913. See also Storer v Manchester Ciny
Council [1974] 8 All ER 824, [1974] 1 WLR 1408,

Cf Prichard 90 LQR 55.

[1979] 1 All ER 972, [1979] 1 WLR 294.

The maiority of the Court of Appeal had taken the opposite view [1978) 2 All ER 583,
[1978] 1 WLR 526. This was partly on the basis ‘that there is no need to look for a strict
offer and acceprance’, partly on the basis that the court was dealing with a policy
decision by a local council and not with an alleged contract between private individuals,
and partly that Mr Gibson had relied on the council's policy being unchanged and spent
money on improving the house. The factual basis for the third ground was denied in
the House of Lords. Cf Duttons Brewery Lid v Leeds City Council (1982) 48 P & CR 160
&  See Adams v Lindsell (1818) 1 B & Ald 681; Simpson 91 LQR 247 a1 258-262
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A THEFACTOFACCEPTANCE

Agreement may be inferred from conduct

Whether there has been an acceptance by one party of an offer made to him
by the other may be collected from the words or documents that have passed
between them or may be inferred from their conduct. The task of inferriag an
assent and of fixing the precise moment at which it may be said to have
emerged is one of obvious difficulty, partcularly when the negodatons
between the parties have covered a long period of time or are contained in
protracted or desultory correspondence.

This may be observed in the case of Brogden v Metropolitan Rlv Co?’

Brogden had for years supplied the defendant company with coal without
a formal agreement. At length the parties decided to regularise their
relations. The company's agentsentadraft form of agreement to Brogden,
and the latter, having inserted the name of an arbitrator in a space which
had been left blank for this purpose, signed it and returned it, marked
‘approved’. The company’s agent put itin hisdesk and nothing turther was
done to complete its execution. Both parties acted thereafter on the
strength of its terms, supplying and paying for the coal inaccordance with
its clauses, until a dispute arose between them and Brogden denied that
any binding contract existed. '

The difficulty was to determine when, if ever, a murtual assent was to be
found. It could not be argued that the return of the draft wasan acceptance
ofthe company’s offer, since Brogden, by inserting the name ofan arbitrator,
had added a new term, which the company had had no opportunity ot
approving or rejecting. Butassuming that the delivery of the documentby
Brogden to the company, with the addition of the arbitrator's name, wasa
final and definite offer to supply coal on the terms contained in it, when
was that offer accepted? No further communication passed between the
parties, and it was impossible to infer assent from the mere fact that the
document remained without remark in the agent’s desk. On the other
hand, the subsequent conduct of the parties was explicable only on the
assumption that they mutually approved the terms of the draft. The House
of Lords held thata contract came into existence either when the company
ordeved its first load of coal from Brogden upon these terms or at least
when Brogden supplied it."

Counter-offer is a final rejection of original offer

Whatever the difficulties, and however elastic their rules, the udges must,
either upon oral evidence or by the construction of documents, find some
act from which they can infer the offeree’s intention to accept, or they must
refuse to admit the existence of an agreement. This intention, moreover,
must be conclusive. [t must not treat the negotiations between the parties
as still open to the process of bargaining. The offeree must unreservedly
assent to the exact terms proposed by the offeror. If, while purporting to
accept the offerasawhole, he introduces a new term which the offeror has
not had the chance of examining, he is in fact merely making a counter-

3 (1877) 2 App Cas 666.
10 See also Robophone Facilities Lid v Blank [1966] 3 Al ER 128, rign6) 1 WLR 1428,
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offer. The effect of thisin the eves of the law is to destroy the original offer.
Thus in Hyde v Wrench:"

The defendant on 6 June offered to sell an estate to the plaintiff for £1,000.
On 8 June, in reply, the plaintiff made an offer of £850, which was refused
by the defendant on 27 June. Finally, on 29 June, the plaintff wrote that
he was now prepared to pay £1,000.

It was held that no contract existed. By his letter of 8 June the plaintiff had
rejected the original offer and he was no longer able to revive it by changing
his mind and tendering a subsequent acceptance. A counter-offer may come
upon the scenc not bearing its badge upon its sleeve but dressed as an
‘acceptance’. In principle to be eifective an acceptance must accept all the
terms contained in the offer. In practice however, manyso called ‘acceptances’
while purporting to accept, also attempt to introduce new terms. Such an
acceptance is in fact a counter-offer and creates no contract.”

Whethera commmunication amounts to a counter-offer ornotis sometimes
difficult to determine. The offcree, for example, may reply to the offer in
terms which leave ituncertain whether he ismaking a counter-offerormerely
seeking further information before making up hismind. A mere request for
information obviously does nct destroy the offer. A relevant and instructive
case is Stevenson v McLean:™

The defendant offered on Saturday to sell to the plaintiffs 3,800 tons
ofiron ‘at40snett cash perton, open till Monday’. Earlyon Monday the
plaintiffs telegraphed to the defendant: ‘Please wire whether you
would accept 40 for delivery over two months, or if notlongestlimit you
would give.’ Noreplywasreceived,so bya telegram sentat 1.34 p.m. on
the same day the plaintiffs accepted the offer to sell at 40s cash.
Meanwhile the defendantsold the iron to a third person and informed
the plaintiffs of thisin a telegram despatched at 1.25 pm. The telegrams
crossed.

The plaintiffs sued to recover damages for breach of contract. Theywould be
cntitded to succeed if the original offer was still open when they sent their
telegram at 1.34 pm, for. aswill be seen later, an acceptance is complete and
effective at the moment when a letter is posted or a telegram is handed in to
the post office. Butwas the first telegram sent by the plaintiffsa counter-offer
which destroyed the offer, or was it an innocuous request for informadon? It
might be regarded either as the proposal of a new term or as an inquiry put
forward tentatively in the hope of inducing better terms but without anv
intention to prejudice the position of the plaintiffs if they ultimatelydecided
to accept the original offer. Either consiructon was possible. In the result
Lush ] held that the plaintiffs had notmade a counter-offer, but had addrcssed
to the defendant ‘a mere inquiry, which should have been answered and not
treated as a rejection of the offer’." Another way of testing whether the first
Monday telegram was a counter offer would be to ask whether the defendant

11 {1840) S Beav 334; and see Brogden v Metropoliton Riy Co, above.

12 jones v Daniel (1894] 2 Ch 332. This principle is important in relation to the ‘batte of
the forms’. discussed. pp 1758-179. below

13 (1880) 5 QBD 346.

14 Ibid at 350
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could have created a contract by accepting it. Itis clear that at this stage the
plaintiffs had not sufficiently shown that they agreed.

A conditional assent to an offer does not constitute acceptance. Aman who,
though content with the general details of a proposed transaction, feels that
he requires expert guidance before committing himself to a binding
obligation, often makes his acceptance conditional upon the advice of some
third party, such as a solicitor. The resultis that neither party is subject o @n
obligation. A common example of this in everyday life occurs in the case ofa
purchase or alease of land. Here itis the common practice toincorporate the
terms, after they have been settled, in a document which contains some such
incantation as ‘subject to contract’, or ‘subjecttoa formal contrac' 1o be drawn
up by our selicitors’. Unless there is cogent evidence of a contrary ntenton,
the courts construe these words so as to postpone the incidence of liability
until a formal document has been drafted and signed.” As regards
enforceability the first document is not worth the paper it is written on. Itis
merely a proposal to enter into a contract—a transaction which is a legal
rullity—und it may be disregarded by either party with impunity. Undl the
completion of the formal contract both parties enjoy a locus paenitentiae.” in
the case of Branca v Cobarro” the court was presented with a delicate question
of construction:

Avendor agreed to sell the lease and goodwill of amushroom farm on the
terms of a written document which was declared to be ‘a provisional
agreement until a fully legalised agreement, drawn up by a solicitor and
embodying all the conditons herewith stated, is signed'.

The Court of Appeal held that, by using the word ‘provisional’, the parties had
intended the document to be an agreement binding from the outset, though
subsequently to be replaced by a more formal contract. It must therefore be
in each case a question of construction whether the parties intended to
undertake inmediate, if temporary, obligations, or whether they were
-uspending a1l liability until the conclusion of formalities. Have they, in other
werds, made the operation of their contract conditional upon the execution
of a further document, in which case their obligations will be suspended, or
have they made an immediately binding agreement, though one whichis later
to be merged into a more formal contract? However the use of the formula
‘subject to contract’ creates a sirong presumption that the parties do not
intend an immediately binding contract.

The usual English practice of making agreements for the sale of land
‘subject to contract’ normally operates to protect the buyer since it provides
time for investigation of title and survey of the premises. During the early
1970s however in a perod of rapidlyincre:sing house pricesit came toappear
unfavourable to buyerssinceitallowed the seller to ‘gazump’, thatis to refuse
tosign the formal contract unless the buyer would agree toan increased price.

15 For an exceptional case where the court found 2 contract despite the use of the
expression ‘subject to contract’. See Alpenstow Lid v Regalian Properties plc [1685] 2 All
ER 545, [1985] 1 WLR 72]

16 Winn v Bull (1877) 7 ChD 29; Chillingworth v Esche [1924) 1 Ch 97, Eccles v Bryent and
Poliock [1948] Ch 93, [1947) 2 All ER 865. Munton v Greater London Counal [1976] 2
All ER 815, [1976] 1 WLR 649: Derin & Co Ltd v ITC Pension Trust Ltd [1977] 2 All ER
B90. Sec the similar rule in Roman law, Inst iii, 23 pr.

17 [1947) KB B54. [1947] 2 All ER 101
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However a Law Commission report concluded that "gazumping’ was the
product of short-term factorsand thatany change in the law or practice would
not in general benefit buyers."” '

Agreement may be inferred from observance of written terms ,

Upon the particular phrase ‘subject to contract’ the pressure of litigation has
stamped a precise significance. In other cases it is often difficult to decide if
the language used justifies the inference ofa complete and final agreement.”
The task of the courts is to extract the intention of the parties both from the
terms of their correspondence and from the circumstances which surround
and follow it, and the question of interpretation may thus be stated. s the
preparation of a further documenta condition precedent to the creation of
a contract or is it an incident in the performance of an already binding
obligation? As in all questions of construction, the comparison of decided
cases isaptto confuse rather than to illuminate. [t would appear, however, that,
whenever there is evidence that the parties have acted upon the faith of a
written document, the courtswill prefer to assume that the documentembodies
adefinite intention to be bound and will strive to implementits terms.™ Such,
at least, will be the instinct of a judge in a commercial transaction, where the
parties are engaged in a particular trade and may be taken to have accepted
its special and familiar usages as the background of their bargain. Thus in
Hillas & Co Ltd v Arcos Ltd:'

Hillas & Co had agreed to buy from Arcos Ltd, ‘22,000 standards of
softwood goods of fair specification over the season 1930". The written
agreement contained an option to buy 100,000 in 1931, but without
particulars as to the kind or size of timber or the manner of shipment. No
difficulties arose on the original purchase for 1930, but, when the buyers
sought to exercise the option for 1931, the sellers took the point that the

18 Law Com no 65. The ‘subject to contract’ practice is quite independent of any legal
requirement that a contract for the sale of land should be made or evidenced in writing
though the two may interact; sce Tiverton Estates Lid v Wearwell Ltd f1975] Ch 146,
[1974) 1 All ER 209, discussed at pp 233-234, below. For further discussion see Clark
[1984] Conv 173, 251. Other proposals to avoid the evils of gazumping have continued
to be discussed . Some would simply require changes in the practice of conveyancing
solicitors. Gazumping would be less extensive if the time gap berween the informal
deal between buver and seller and the formal contract were shorter as it is in many
systems; other proposals such as requiring the seller to have the house surveyed before
he puts it on the market would require legislation. Most proposals would not involve
any change in the general law of contract as stated above. )

19 It would be a mistake to assume that the use of the words ‘subject to' always indicate
an inchoate agreement. So an arrangement to sell land ‘subject to planning permission’
may be a binding agreement, conditional on planning permission being obtained. See
eg Batten v White (1960) 12 P & CR 66. Such a condition may impose an obligation an
one or both parties to do his best to bring the condition about, eg Martin v Macarthur
[1963] NZLR 403 (‘subject to satisfactary finance'). Cf Lee-Parker » [2zet (No 2) [1972]
2 All ER 800, [1972] 1 WLR 775. See further p 163-164, below.

20 Sweet and Maxwell Ltd v Universal News Services Ltd [1964] 2 QB 699, [1964] 3 All ER
30. British Bank for Fornign Trade Ltd v Novinex Litd [1949] 1 All ER 155 suggests that
once performance is complete there must be a contract and similarly G Percy Trentham
v Archital Luxfer [1998] 1 Lloyd’s Rep 25 at 27 per Steyn LJ but CE. British Steel Corpn
v Cleveland Bridge and Engineering Co Ltd [1984] 1 All ER 504: McKendrick (1938) 2
Oxford JLS 197.

(1952) 38 Com Cas 23.
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failure to define these various particulars showed that the clause was not
intended to bind either party, but merely to provide a basis for future
agreement.

The House of Lords held that the language used, interpreted in the light of
the previous course of dealing between the parties, showed a sufficient
intendon to be bound. Lord Tomlin said:

The problem for a court of construction must alwavs be so to balance matters
that, without the violation of essential principle, the dealings of men may as far
as possible be treated as effective, and that the law may not incur *he reproach
of being the destroyer of bargains.?

Where, on the other hand, there is no particular trade in question and no
familiar business practice to clothe the skeleton of the agreement, the task of
spelling outa common intention from meagre words may prove too speculative
for the court to undertake. Thus in Scammell v Ouston:*

Ouston wished to acquire from Messrs Scammell a new motor-van on hire-
purchase terms. After a considerable correspordence, Ouston gave a
written order for a particular type of van, whichincluded the words—'This
orderis given on the understanding that the balance of purchase price can
be had on hire-purchase terms over a period of two years.” The order was
accepted by Messrs Scammell in general tcyms, but the hire-purchase
terms were never specifically determined. It later appeared in evidence
that there was a wide variety of hire-purchase agreements and that there
was nothing to indicate which of them the parties favoured.

Messrs Scammell later refused to provide the van, and Ouston sued for
damagesfornon-delivery. Messrs Scammell pleaded thatno contracthad ever
been concluded, and the House of Lords accepted this view.

Lord Wright* said that there we re two grounds on which he must hold that
no contract liad been made:

The firstis that the language used was so obscure and so incapable of any definite
or precisc meaning that the Court is unable to attribute to the parties any
parucular contractual intention. The object of the Courtis to do justice between
the parnes, and the Court will do its best, if satisfied that there was an ascertainable
and determinate intention to contract, to give effect to that intention, loocking
at substance and not mere form. It will not be deterred by mere difficultes of
interpretation. Difficultyis notsynonymous with ambiguity so long as anv definite
meaning can be extracted. But the test of intention is 1o be found in the words
used. If these words. considered however broadlvand untechnicallvand with due
regard to all the just implications, fail 1o evince any definite meaning on which
the Court can safely act, the Court has no choice but to say that there is no

2 Ibid at 29. The earlier decision of the House of Lords in May and Buicher v R, decided
in 1929, but not reported untl 1934, ([1934] 2 KB 17n) presents some difficulues of
reconcibauon. But it would appear from the judgments of the Court of Appeal in Foley
v Classique Coaches Ltd [1934] 2 KB 1, and in National Coal Board v Galley [1958] 1 All
ER 91, [1958] 1 WLR 16. that the view expressed by the House of Lords in Hilias 1
Arcos ofier the better guide in what must alwavs be the difficult task of discovering the
intennon of the partes. See also Courtnev and Fairbaim Lid v Tolain: Bros (Hotels) Lid

. [1975] 1 All ER 716, [1975] 1 WLR 297.

3 [1941) AC 251, [1941] 1 All ER 14. Contrast Sweet and Maxwell Ltd v Universal News
Servaces Lic [1964] 2 QB 692, [1964) 3 All ER 3¢
4 [1941] AC 25] ar 268-269. [1941] 1 A)l ER 14 a1 25-26
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contract. Such a position is not often found. But I think that it is found in this
case.” My reason for so thinking is not only based on the actual vagueness and-
unintelligibility of the words used, but is confirmed by the starding diversity of
explananons, tendered by those who think there was a bargain, of what the
bargain was. | do not think it would be right to hold the appellants to any
particular version. It was all left too vague. ... s

But I think the other reason, which is that the parties never in intention nor
even in appearance reached an agreement, is a still sounder reason against
enforcing the claim. In truth, in my opinion, their agreement was inchoate and
never got beyond negotiations. They did, indeed, accept the position that there
should be some form of hire-purchase agreement, but they never went on to
complete their agreement by settling between them what the terms of the hire-
purchase agreement were to be.

A comparison of these two cases is instructive. In Hillas v Arcos, though the
document itself left a number of points undetermined, these could be settled
by referring to the earlier relations of the parties and to the normal course of
the trade. In Scammell v Ouston not only were the lacune themselves more
serious but there was nothing either in the previous dealings of the parties
or in accepted business practice which might help to supply them. Vital
questions had originallybeen leftunanswered and no subsequent negotiations
ever settled them. In these circumstances the judges, with the bestwillin the
world, could notinventa contractwhich the parties had been tooidle to make
for themselves. At the same time, as Lord Wright pointed out, the judges will
always seek to implementand not to defeatreasonable expectations. They will
follow, if this is atall possible, the example of Hillasv Arcosrather than that of
Scammellv Ouston.® In particular they will not he deterred from proclaiming the
existence of a contract merely because one of the partdes, after agreeing in
substance to the proposals of the other, introduces a phrase or clause which,
when examined, is found to be without significance. If there appears to be
agreementon all essential matters, either on the face of the documents or by
praying in aid commercial practice or the previous course of dealing between
the parties, the court will ignore a subsidiary and meaningless addendum.
The case of Nicolene Ltd v Simmonds” illustrates this anxiety of the judges to
support the assumptions of sensible men if this is in any way possible.

The plaintiffs wrote to the defendant offering to buy from him a large .
quantity of steel bars. The defendant replied in writing that he would be
happy to supply them and thanking the plaintiffs ‘for entrusting this
contract to me’. He added: 'T assume that we are in agreement that the
usual conditious of acceptance apply.’ The plaintiffs acknowledged this
letter and said that they awaited the invoice for the goods, but made no
reference to the ‘usual conditions of acceptance’. The defendant failed
to deliver the goods and the plaintiffs sued for breach of contract.

The defendant argued that, as there had been no explicit agreement on the
‘conditions of acceptance’, there was no concluded contract. His own letter, at
the highest, was only a counter-offer which had not been accepted. The Court
of Appeal dismissed the argument and gave judgment for the plaintiffs. It

See [aques v Lloyd D George & Partners Ltd [1968] 2 All ER 187, [1968] 1 WLR 625.
See Smith v Morgan [1971] 2 All ER 1500, {1971] 1 WLR 803; and Brown v Geuld [1972]
Ch 53, [1971] 2 Ali ER 1505; compare King's Motors (Oxford) Lid v Lax [1969] 3 All
ER 665, [1970] 1 WLR 426.

7 [1953] 1 QB 543, {1953] 1 All ER 822.

(=S
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appeared that there were no “usual conditions of acceptance’ to which either
party could refer. The words were therefore meaningless and must be ignored.
Denning L] said:*

It would be strange indeed if a party could escape from every one of his
obligations by inserting ameaningless exception from some of them ... You would
find defaulters all scanning their contracts to find some meaningless clause on
which to ride free.

Hodson 1J said:*

1 do not accept the proposition that, because some meaningless words are used
in aletter which contains an unqualified acceptance of an offer, those meaningless
words must, or can, be relied on by the acceptor as enabling him to obtain 2
judgment in his favour of the basis that there has been no cceptance at all.

Acceptance may be retrospective )

The inclination of judges, whenever possible and especially in commercial
transactions, to find the existence of a contract is further evident in their
rexdiness to assume that the acceptance of an offer may have a retrospective
effect. It may then serve to clothe with legal force the conduct of parties who
have acted on the faith of this assumption. Few such cases, indeed, are to be
found in the reports. But there seems no reason to doubt that in law as in
common sense an acceptance may thus legitimate the past. The question was
discussed by Megaw ] in Trollope and Colls Ltd v Atomic Power Constructions Ltd:*

Frequentlyinlarge transactions a writlen contractis expressed 1o have retrospective
effect, sometmes lengthy retrospective effect; and this in cases where the
negotiations on some of the terms have continued up to almost, if not quite, the
date of the signature of the contract. The parties have meanwhile been conducting
their transactions with one another, it may be for many months, on the assumpuon
that a contract would ultimately be agreed on lines known to both the parties.
though with the final form of various constituent terms of the pronc.ed contract
still under discussion. The parties have assumed thatwhen the contractismade—
when all the terms have been agreed in their final form—the contract will apply
retrospectively to the preceding transactions. Often, as I say, the ultimate
contract expressly so provides. | can see no reason why, if the parties so intend
and agree, such a stipulation should be denied legal effect.

In the case under consideration there was no such express stipulation. But
the parties had assumed thata contract would in due course be made, they had
given ordersand carried outwork on thisassumption and no otherexplanaton
of their conduct was feasible. The learned judge therefore imported into the
contract, whenultimately made, a term thatitshould applyretrospectively to
all that had been done in anticipation of it.

THE REQUIREMENT OF CERTAINTY

The cases discussed in the preceding few pages are all examples of the
tensions created by the law’s demand for aminimal degree of certainty before

& Ibid at 551-552 and 824825, respectively.

.0 Tbid at 558 and 826, respectvely. Sec also Michael Richards Properties Ltd v Corpm of
Wardens of St Saviour’s Parish. Southwark [1975] 8 All ER 416, where the words ‘subject
1o contract’ were struck out as being meaningless in the context

10 [1962] 8 All ER 1035, especially at 1040, [1963] 1 WLR 333 a1 330
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it will classify an agreement as a contract. Since most conLracts are not
negotiated by lawyers, itis all too easy for the contract makers to fail this test,””
particularlvaslegaland commercial perceptions of certainty may well diverge.
So a lawyer would regard an agreement that goods are to be supplied at ‘a
reasonable price’ as prima facie sufficiently certain but would have much
more doubtabout an agreement ‘for a price to be agreed between us’. Many
businessmern would be much happier with the second agreement than the
first.

Although it is not possible to discover perfect consistency in this area, it
is possible to identify certain commonly recurrent types of difficulty. First, the
parties may have agreed to postpone the creation of the contract to some
future date, which may never arise. The ‘subject to contract'! cases are one
example of this. Another is the ‘letter of intent’.”* This is.a very commonly
employed commercial device by which one party indicates to another thathe
is very likely to place a contract with him. A rypical situation would involve a
contractor who is proposing to tender for a large building contractand who
would need to sub-contract, for example, the plumbing and electrical work.
He would need to obtain estimates from the sub-contractors on which his own
tender would, in part, be based but he would not wish to enter into a firm
contractwith them unless and until his tender was successful. Often he would
send a ‘letter of intent’ to his chosen sub-contractors to tell them of their
selection. More often than notsuch letters are so worded as not to create any
obligation on either side butin some cases they may contain an invitation to
commence preliminarywork which atleast creates an obligation to pay for that
work." &

There are no doubt exceptional cases where the circumstances in whlch
the letter of intent is to flower into'a contract are expressed with sufficient
precision toamount to a conditional contract.'* By far the most important case
on letters of intent is British Steel Corpm v Cleveland Bridge and Engineering Co Ltd."

In this case the defendants had been engaged as sub-contractors on a
contract to build a bank in Saudi Arabia. The defendants were to fabricate the
steelwork. The bank was of an unusual design being suspended within a steel
lattice-work frame. There were requirements for nodes at the centre of the
lattice-work. Apparently no-one in the United Kingdom had made such nodes
before but the plaintiffs had experience of constructing similar nodes. The
defendants approached the plaintiffs with a view to engaging them to make
the nodes. The negotiations both as to the technical specification of the nodes
and as to the terms of the contract were complex and lengthy.

On 21 February 1979 the defendants sent the plaintiffs a letter of intent.
Thisstated theirintention to place an order for the nodes at prices which had
been quoted in an earlier telex from the plaintiffs. [t proposed that the order
be on the defendants’ standard terms, which would, amongst other things,
have placed unlimited liability on the plaintiffs for consequential loss in the

11 Pp 4344, above.

12 The legal effect of ‘letters of intent’ is a problem for most legal systems. An
international working group led by Professor Marcel Fontaine idendfied as many as
926 variant forms, Fontaine Droit des Contrats Internationaux: Analyse et Redaction de
Clauses ch 1. See Furmston, Norisada and Poole, chapters 5-8.

13 Tumiff Construction Lid v Regalia Knitting Mills Ltd (1971) 222 Estates Gazette 169.

14 Wilson Smithett and Cape (Sugar) Ltd v Bangladesh Sugar and Food Industries Corpn [1986]
1 Lloyd’s Rep 378.

15 [1984] 1 All ER 504 Ball 99 LQR 572,
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eventof delay. The plainii’fs made itclear thai they were unwilling to contract
on the defendants’ ter ns. Nevertheless they wentahead with the construcuon
ofthe nodes (amidst continuing discussion both as to technical und contractual
matters) and by 28 December 1979 all but one of the nodes had been
delivered. The final node was not delivered until 11 April 1980 owing to a
narional steel strike.

The plaintiffs sued for the value of the nodes. The defendants
counterclaimed for damages for Jate delivery. Robert Goff] held thaton these
facts there was no contractsince itwas clear that the parties hac never agreed
on such important questions as progress payments and liability for late
delivery. It followed that there could be no damaes for late delivery since
there was no contract to deliver. However, he held that the plaintiffs were
entitled to pavmen1 on a guanium meruit basis’ since they had done the work
at the defendants’ request and the defendants had accepted it.

Although on the precise {:.cts of the case, this decision scems acceptable
2nd perhapse eninevitableitleavesanumber of questionsin the air. Itseems
that since there was no contract either party was free atany time to abandon
the project without telling the other party but this would be a commercially
unacceptable result since each party was relying on the other at least to this
extent. Indeed it may be thought odd that the plaintiffs should have donc over
£200,000 worth of work without any right to payment even for work already
completed in the event of the defendants changing their mind, Perhaps this
wasarisk that they took by doing the work knowing that there was nno contract—
in the circumstances of the particular contract an acceptably small risk in
commercial terms. Another difficulty concerns defects in the goods. Clearly
since the buyers were not obliged to accept the goods atall, they were free to
reject goods where the defect was apparent at the time of delivery. Itis not
clear, however, on what theory they could, if there was no contract, recover
damages for goods accepted and later found to be defectve.

The second difficulty is that the parties may have reserved some major
questions such as price for future decision.” This is dangerous but not
necessarily fatal. Indeed itis notuncommon for parties to contracton the basis
that the price i< to be fixed by one of them. This might appear uncertain but
itis cormmonly sssumed to be valid. So the contracts bywhich petrol companies
agree to supply petrol to filling stations provide for the price to be thatruling
at the date of delivery. Many attacks have been made on such contracts in
recent years™ but never on grounds of uncertainty. One explanation might
be that the contract is to pay the list priceat the date of delivery butin Shell (UK)
Lid v Lostock Garage Ltd* it was assumed that there was no uncertainty where
the plaintiffs were delivering petrol at different prices 1o neighbouring
garages.™ Where the events 1:.pon which the price is to depend are themselves

16 See below, pp 737-738.

17 See cases cited p 45, n 2, above and Loftus v Roberts (1902) 18 TLR 532. The mere fact
that the parties have reserved some non-essential terms for furmre negouation does
not prevent a2 contract from anising. Pagnan SpA v Feea Products Lid [1987] 2 Llovd's
Rep 601.

18 See especiallv pp 452-456. below. Since the contracis may run for up to five vears, it
would be commerciallv impaossible for prices 1o be fixed and ver difficult to operate
any system of indexaton of prices.

19 [1977] 1 All ER 48]

20 In Lombard Trcity Finance Ltd v Paior [1988] 1 All ER 918 it was heid that a contract
providing for unilateral varianon of the rate of interest charged was valid.
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in the future, itis understandable that the parties will wish to settle the price
by future agreement. However, in such cases it is undoubtedly prudent to
provide machinery to deal with the situation where the parties prove in the
event unable 1o agree. Courts have sometimes held agreements ineffective
because of defects in such machinery but the House of Lords liberalised the
law in a helpful way in Sudbrook Trading Estate Ltd v Egglzton.!

Aseries of leases granted the lessee an option to purchase the freehold. The price
was to be fixed by two valuers, one to be appointed by the lessor and one by the
lessee, and if they were unable to agree, they were to appointan umpire. Although
the documents had clearly been prepared by lawyers they failed to deal with the
situation where one of the parties refused to appoint a valuer. The lessee sought
to exercise the option, the lessor refused to appoint a valuer and argued that as
a result the option was ineffective for uncertainty.

Previous decisions of the Court of Appeal had consistently upheld this view but
the House of Lords (Lord Russell dissenting) held thatit waswrong. The majority
held rhat the provision for fixing of the price by valuers was a decisive | ndication
that the price was to be a reasonable price since valuers were professionals who
would be obliged to apply professional and therefore reasonable standards. The
o~tion agreement was therefore avalid contractalbeitwith defective machinery.
It necessary the court could provide its own machinery.

Finally, although the parties may have completed their negotiations, they
may have expressed the resultin such a form thatitis not possible to say with
certainty what they have agreed or what the agrec nent means. In Bushwall
Properties Ltd v Vortex Properties Ltd:*

The defendants agreed in writing to sell 51% acres of land to “he plaintiffs
for £500,000. The purchase price was to be paid in three instalments: a first
of £250,000 followed in twelve months by a second of £125,000 and then
after 2 further twelve months bya final payment of £125,000. Itwas further
provided that ‘on the occasion of each completion a proportionate part of
the land shall be released forthwith' to the plaintiffs. The parties provided
no machinery for the allocation of the proportionate parts and the Court
of Appeal held that the agreement was void for uncertainty.

Acceptance in the case of lenders

A final illustration of the difficulty experienced in deciding whetheran offer
has been accepted is afforded by the series of cases where a ‘tender’ isinvited
for the periodical supply of goods:

Suppose that a corporation invites tenders for the supply of certain
specific goods to be delivered overagiven period. Atr=derputsinatender
intimating that he is prepared to supply the goods at a certain price. The
corporation, to use the language of the business world, ‘accepts’ the
tender. What is the legal result of this ‘acceptance’?

There is no doubt, of course, that the tender is an offer. The question,
however, is whetherits ‘acceptance’ by the corporation isanacceptance in the

1 [1983] 1 AC 444, (1982] 3 All ER 1. See also Beer v Bowden [1981] 1 All ER 1070, [1981]
1 WLR 522n and Corson v Rhuddlan Borough Council (1989) 59 P & CR 185.

2  [1976] 2 All ER 283, [1976] 1 WLR 391. Emery [1976] CLJ 215. So too in Scammell v
Ouston. above. See also Samek 48 Can Bar Rev 203,
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legal sense so as to produce a binding contract. This can be answered only by
examining the language of the original invitauon to tender. Thereareseveral
possible cases.

First, the corporation may have stated that it will definitely require a
specified quantity of goods, no more and no less, as, for instance, where it
advertiscs for 1,000 tons of coal to be supplied during the period 1 January to
31 December. Here the ‘acceptance’ of the tender is an acceptance in the
legal sense, and it creates an obligation. The traderis bound to deliver, the
corporation is bound to accept, 1,000 tons, and the fact that delivery is to be
by instalments as and when demanded does not disturb the existence of the
obligation.

There would also be a contractif the corporation were to state thatit would
take all its needs for the year from a particular supplier or take all the
supplier’s output for the year. Insuch cases, the contract issufficiently certain
to be enforced even though at the beginning of the year one may not know the
extent of the needs or output. =

There is more difficulty if the corporation advertises that it may require
articles of a specified description up to a maximum amount, as, forinstance,
where it invites tenders for the supply during the coming year of coal not
exceeding 1,000 tons altogether, deliveries to be made ifand whendemanded,
the effect of the so-called ‘acceptance’ of the tender is very different. The
trader has made what is called a standing offer. Until revocation he stands
readyand willing to deliver coal up to 1.000 tons at theagreed price when the
corporation from time to time demandsa p recise quanuty. The ‘acceptance’
of the tender, however, does not convert the offer into a binding contract, for
a contractofsale implies that the buyer has agreed toaccept the goods. In the
present case the corporation has not agreed to take 1,000 tons, orindeed any
quantity of coal. It has merely stated that it may require supplies up to a
maximum limit.’ -

In this latter case the standing offer may be revoked atany time provided
that it has not been accepted in the legal sense; and acceptance in the legal
sense is complete as soon as a requisition for a definite quantity of goods is
made. Each requisition by the offeree isan individual act of acceptance which
createsaseparate contract. If the corporation in the case given telephones for
95 tons of coal, there is an acceptance of the offer and both parties are bound
to that extent and to that extent only—the one to deliver, the other toaccept
95 tons. If, however, the tradesman revokes his offer, he cannot be made liable
for further deliveries,’ although he is bound by requisitions already made.

The nature of a standing offer was considered in Great Northern Rly Co v
Witham.®

In that case:

The plaintiffs advertised for tenders for the supply of stores. The
‘defendant made a tender in these words: ‘I undertake to supply the
Company for twelve months with such quantities of [specified articles]

w

Another way of analysing the difficulties here is to say that the corporation has provided
no consideration undl it makes a promise to buy a definite quantity of goods. Cf Adams
94 LQR 73.

Offord v Davies (1862} 12 CBNS 748.

Great Northern Rly Co v Witham (1873) LR 9 CP 16.

Ibid. See also Percival Lid v LCC Asylums and Mental Deficiency Commitlee (1918) 87
LJKB 677.

[= 2= LR
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as the Company may order from time to time.” The Companv replied by
letier accepting the tender, and subsequently gave various orders which
were executed by the defendant. Ultimately the Company gave an order
for goods within the schedule, which the defendant refused to supply.

The company succeeded in an action for breach of conwract. The tender was
a standing offer, to be converted into a series of contracts by the subsequent
acis of the company. An order prevented pro tantothe possibility of revocation,
and the defendant, though be mightregain hisliberty of action for the future,
was meamwhile bound to supply the goods actually ordered.

B THE COMMUNICATION OFACCEPTANCE

Evenif the offeree has made up hismind toafinal acceptance, the agreement
isnotyetcomplete. There must be an external manifestation of assent, some
word spoken oract done by the offeree or by his authorised agentwhich the
law can regard as the communication of the acceptance to the offeror.” What
constitutes communication varies with the nature of the case and has
provoked many difficult problems. A number of observations, however, may
be made.

' (1) Effect of silence An offeror maynotarbitrarily impose contractual diabi livy
uponan offeree merely by proclaiming that silence shall'be deemed consent.
In Felthouse v Bindiey:* : - : =

The plaintiff, Paul Felthouse, wrote 10 his nephew, john, on 2 February,
offering 1o buy his horse for £30 15s, and adding, ‘IfI hear no more about
him, I consider the horse mine at that price’. The nephew made no reply
to thisletter, butintimared to the defendant, an auctioneer.who wasgoing
tosell hisstock, that the horse was to be keptoutof the sale. The defendant
inadvertently sold the horse 10 a third party at an auction held on 25
February, and the plaintiff sued him in conversion.

I'he Gourt of Common Pleas held that the action must fail as t.bere had been
nioaccepranceof the plaintiff’s offer before 25 Febrnary, and the plaintiffhad
- therefore, atthatdate, no title to maintain conversion. Willes ] said:

Itisclear that the uncle had noright 1o impose upon the nephewa sale of his horse
for £3015s unless he chose 10 comply with the condition of writing 1o repudiate
the “offer. W oy i R A
Silenceis usually equivocal as to consent and the uncle’sletter did not render
the nephew's failure to reply unequivocal since failure to reply to letters is a
common human weakness. It may be going too far, however, to sav the silence
can never be unequivocal evidence of consent.® The second edition of the
American Restatement in section 69 provides: 5 T

See Powell v Lee (1908) 99 LT 284, and Robophone Facilities Lid v Blank [1966] 3 All ER
128, [1966] 1 WLR 1428

& (1862) 11 CBNS 869, Miller 35 MLR 489

§  Manco Lid v Atlantic Fovest Products Lid (1971) 94 DLR (3d) 194. Way and Wallr - Lid
v Ryde [1944] 1 All ER 9, discussed by Murdoch 91 LOR 357 and 378379, The question
bas mosi recenty arisen in a group of cases in which 1t has been argued that an
agreement 1o arbitrate has been abandoned by murtual inacuvity, discussed p 616621,
below. Furmsion, Norisada and Poole pp 8840
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Acceptance by silence or exercise of dominion

(1)} where an offeree fails to reply to an offer. his silence and inaction operate

as an acceptance in the following cases only: .

(a) where an offeree takes the benefit of offered services with reasonable
opportunity to reject them and reason to know that they were offered with
the expectation of compensanon;

(b) where the offeror has stated or given the offeree reason to understand that
assent may be manifested by silence orinaction, and the offeree in remaining
silent or inactive intends to accept the offer;

(c) where, because of previous dealings or atherwise, it is reasonable that the
offeree should notfy the offeror if he does not intend to accept.’

An example of (a) would arise if [ see a window cleaner, who has been asked
to clean the windows of my house before, approaching my front door to ask
whether he should clean them today and pretend not to be in, guessing
correctly thathe will then go ahead and clean the windows. An exam pleof (b)
would be if the nephew in Felthouse v Bindley had clearly manifestec his
intention to accept the uncle’s offer buthad not communicated hisacceptance
to the uncle because he had been told notto bother.® An American example
of (c) arose in Ammons v Wilson" where a seller’s saiesman took an order for
43,916 pounds of shortening on 23 August for prompt shipment ‘subject to
acceptance by seller's authorized agent at point of shipment’. The seller
delayed until 4 September, while the price of shortening rose trom 7% o 9
cents a pound, and then refused to ship. The court held that on these facts
it was open to the jury to find that the delay ‘in view of the past history ofsuch
transactions between the parties, including the booking, constituted an
implidacceptance’. There was evidence in this case that the seller's salesman
had not onlysolicited the order buthad previously taken several orders which
had all been accepted. [t is thought that it would be open to English courts
to hold that there was a contract in each of these situadons.”

(2) Waiver of communication While an offeror may not present an offeree
with the alternatives of repudiation or liability, he may, for his own purposes,
waive the need to communicate acceptance. He may himself run the risk of
incurring an obligation, though he may not impose it upon another. Such
waiver may be express or may be inferred from the circumstances. It will
normally be assumed in whatare sometimes called unilateralcontracts. In this
type of case the offer takes the form of a promise to pay money in return for
an act; and the performance of thatact will usually be deemed an adequate
indication of assent.”® In Carlillv Carbolic Smoke Ball Co, the facts of which have
already been given," the argument that the plaintiff should have notified her

10 See the discussion on p 32, above.

11 176 Miss 645 (1936); Farnsworth on Contracts, section 3.15.

2 Suppose A makes an offer to B at a meeting and B replies that he will consult his
superiors and if A. hears no more within seven days he can assume the offer is
accepted. it appears to be assumed in Re Selectmove {1995] 2 All ER 331, [19953] 1 WLR
474 that silence bv B can be accepiance though the case was decided on another
point. See p 104, below.

13 See Brett | in Great Northern Rly Co v Witham (1873) LR 9 CP 16 and the Sixth Internim
Report of the Law Revision Committee (1937), p 23. Unilateral contracts are usually
contrasted with bilateral contracts. But in Uniled Domintons Trust (Commercial) Ltd ©
Eagle Arcraft Services Lid [1968] | All ER 104 at 108. [1968] 1 WLR 7+ at 82, Diplock
LJ preferved svnallagmanc o bilateral because there may be more than two parues
involved.

14 P 34, above.
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intention to put the defendants’ panacea to the test was dismissed as absurd.
Bowen L], after stating the normal requirement of communication,
contnued:"”

But there is this clear gloss 10 be made npon that doctrine, that as notification
of acceptance is required for the benefit of the person who makes the offer, the
person who makes the offer mav dispense with notice 1o himself if he thinks it
desirable 10 do 50 ... and if the person making the offer expressiv or impliedly
intmates in his offer that it will be sufficient to act on the proposal without
communicating acceptance of it to himself, performance of the condition is 4
sufficient acceptance without notification ... In the advertisement cases it seems
to me 1o follow as an inference to be drawn from the transaction itself that a
person is not te notify his acceptance of the offer before he performs the
condition ... From the point of view of common-sense no other idea could be
enteriained. If I advertse to the world that my dog is lost and that anybody who
brings the dog o a particular place will be paid some money, are all the police
or other peopie whose business it is to find lost dugs to sit down and vrite me a
noie saying that they have accepted my proposal?
It should foliow from this that if the nephew on the facts of Felthouse v Bindley
had sued the uncle, the latter would have been unable to rely on the non-
communication of acceptance.” It may further be argued that the true
principle is that the offeror cannot by ultimatum impose on the offeree an
obligation tostate his non-acceptance, but that the contract may nevertheless
be concluded jf the offeree unequivocally manifests his acceptance.” This is
imporiant, for instance, in relation to the practice of ‘inertia’ selling, where
a wradesman sends unsolicited goods to a customer, accompanied by a letter
stating that if the goods are not returned within ten days, it will be assumed
that theyare bought. Atcommon law it would seem clear that the customer is
under no obligaton to return the goods but that if he clearly shows his
acceptance, eg by consuming the goods, he should be bound to pay for them.
Under the Unsolicited Goods and Services Act 1971 however a tradesman
may, in such circumstances, be treated as making a gift of the goods to the
customer.
-(3) Mode of communication prescribed by afferor An offeror may prescribe the
~method of communicating acceptance. Whether some particular mode has
been prescribed depends upon the inference to be drawn from the
-circumstances." There is authority for the view that an offer by telegram is
evidence ofadesire fora promptreply, so thatan acceptance sent by post may
beureated as nugatory.” The observanceé of the modc prescribed by the offeror
obviously suffices to complete théagreement. Whether precise observance is
necessary is, however, a marter of some doubt:

15 [1893] 1 QB 256 ar 269-270.

16 It may appear paradoxical that One ‘party.can assert that there 1s a contract and not the
other but this can be explained in 1erms of estoppel. See eg Spiro v Lintern [1973] 8
AN ER 319, {1975] 1 WLR 1002. Cf Fairitne Shipping Cornpn v Aaamson [1975] QB 180,
[1974)'2 All ER 967, where this -argument was apparently rejected by Kerr ], sthough
on the facis there was no evidence of reliance sufficient to support an estoppel.

17 One difficaity with this approach is thal it looks as if the nephew had indeed
unequivocally accepted. Two possibie escapes from this difficulty have been suggesied:
(2) that statements to one’s own agent are not unequivocal or (b) that the true rauo
of the case was that there was no sufficient memorandum of the contract within the
Statute of Frauds.

18 See Kennedy v Thomassen [19249] 1 Ch 426

18 Quenerduaime v Cole (1883) 32 WR 185



Offer and acceptance: ucceptance 33

Suppose, forinstance, thata Burton brewersendsa note by his lorry driver
toa L.ondon merchant, makingan offer and asking fora reply to be sentbv
the lorry on its return. {s an acceptance communicated in any other
manner tnefective?

[f the offeree postsan acceptance in the beliet that it will reach Burton before
the lorry and if this is not the case, the better opinion is that the offeror may
repudiate the accepiance.® Bu.suppaose that the accepiance is telegraphed
or telephoned, so that it reaches the offeror before the rerurn of his lorry. Is
itto beregar ledasineffective merely because itwas noc communicated in the
manner prescribed? Such a ruling, which would be repugnant to common-
sense, does not appear to represent English law, for, in a case where the
offeree was told to ‘reply by return of post’, it was said by the Court of
Exchequer Chamber that a reply seat by some other method equaily
expeditious would” constitute’ a valid acceptance.' The result would, of
course, be otherwise, if the offere~ had insisted that a reply should be sent by
the lorry and by that method only.* ILis thought that am offeror will need to use
very clearwords before ameans of communication will e treated as mandatory.*
(4) Ifno particular method is prescribed, ib . form of communication will
depend upon the nawure of the offer and the circumstances in which it is
made, [fthe offeror makes an orz2l offerto the offeree and itis clear thatan oral
replyis expected, the offeree must ensure that his acceplance is undersiood
by the offeror. Suppose that Asheoutsan offer to Bacross a river ora eourtyard
and that A does not hear the reply because itis drowned by an aircraft flying
overhead. No contract is formed at that moment, and B must repeat his
acceptance so that A can hear it.* This male—thar acceptance is in ‘omplete
until received by the offeror—governs conversations over the telephone no
less than discussions in the physical presence of the parties, and it has now
- beenrapplied to the most modern metho: s of communicadon. In Enteres Lid
v Miles Far East Corpn:?
The plaintiffs were a Londort company and the defendants were an
American corporation with agents in Amsterdam. Both the plaindffs in
Londonand the defendants’ agents in Amsterdam had equipment known
as ‘Telex Service' whereby messages could be des) iched by the teleprinter
operated like a typewriter in one country and almost instantaneously
received and typed in another. By this instrument the plaintiffs made an
offe. to the defendants’ agents to buy goods from them, and the latter
accepted the offer, The plaintiffs now alleged that the delndants had

20 Cf the American decision in Eliason v Henshaw 4 Wheat 225 (1819). -

Tinn v Hoffmann & Co (1873) 29 LT 271. Sce also Manchester Diocesan Counal for

Education v Commercial and General Investmenis Led [1969) 3 All ER 1593, [1970] 1| WLR

241,

Even here the offeror mav waive the necessity of following the exclusive method

prescribed and allow a subsritute: see the difficult case of Compagnis de Commerce ot

Commission SARL v Parkinson Stove Co [1953] 2 Llovd’s Rep 487, discussed Eckerslev

17 MLR 176. See aiso Winfieid 35 LQR 499 at 31535316,

3 Sce Yates Building Co Ltd v R j Pulieyn & Sons (York) Lid (1975) 119 Sol Jo 370, reversing
(1973) 298 Estates Gazewe 1597. Cf Wettern Electric Lid v Welsh Develotment Agency
[1983] QB 796, [1983] 2 All ER 529, discussed 1933 Ali ER Rev 110,

4  See the |l]|,|'i1raucn given by Denuing LJ in Entores Lid v Miles Far East Corgn [1953]
2 QB 327 ar 332, [1955] 2 All ER 493 ar 495.

5 [1955] 2 QB 327 [1955] 2 All ER 103

—
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broken their contract and wished to serve a writupon them. This they could
do, although the defendants were an American corporation with no
branch in England, provided that the contract was made in England.

The defendants contended that they had accepted the offer in Holland and
that the contract had therefore been made in that countrv. Butitwas held by
the Court of Appeal that the parties were in the same position as if thev had
negotiated in each other’s presence or over the telephone, that there wasno
binding acceptance untilit had been received by the plaintiffs, that this took
place in London and that a writ could therefore be issued. Parker L], after
reciting circumstances where expediency might demand another rule,” said:

Where, however, the parties are in each other’s presence or, though separated in
space, communication between them is in effect instantaneous, there is no need
for any such rule of convenience. To hold otherwise would leave no room for the
operation of the general rule that notification of the acceptance must be received.
An acceptor could say: ‘I spoke the words of acceptance in your presence, albeit
softly, and it matters not that you did not hear me’; or ‘I telephoned to you and
accepted, and it matters not that the telephone went dead and you did not get my
message’.... So far as Telex messages are concerned, though the despaich and
receipt of a message is not completely instantaneous, the parties are to all intents
and purposes in each other’s presence just as if thev were in telephonic
communication, and ] see no reason for departing from the general rule that there
isno binding contract until notice of the accepiance isreceived by the offeror. That
Leing so, 2nd-since the offer—a counter offer—was made by the plaintiffs in
London and notification of the acceptance was received by them in London, the
contract sesulting therefrom was made in London.’

This result was confirmed in 1982 by the House of Lordsin Brinkibon v Stahag
Stahl und Stahlwarenhandelsgesellschaft GmbH® where the facts were for all
practical purposes identical save that the offer was made by telex in Vienna
and accepted bvatelex message from London to Vienna. The House of Lords
held that the contract was made in Vienna.

In both these cases the telex machineswere in the offices of the partiesand
the messages were sent-during ordinary office hours. It is now common for
many telex messaages to be transmitted through agenciesand machines may
be left on for the receipt of messages out of office'hours. In Brinkibon vStahag
Stahl the House of Lords expressly confined their decision 1o the standard
case and left such variants for future decision.®

Itwould seem verylikely thatthe same rules applyto communications bv fax.

Other methods of communication may presentgreater problems. What is
the position where itis acceptable to accept bvtelephone if the offeree finds
himself dealing with an answering machine? Itis plausible to argue that one
who employs such a machine invites its use but there is scope for argument
astowhen suchan acceptance is effective. Itissuggested that this should rurn
on what is reasonable in all the circumstances.

A much bigger practical problem arises in the field of electronic
commerce." In the case of two party e-mails the question is whether to applv

See below as to negouanons conducted through the post
{1955] 2 QB at 336, [1955] 2 All ER at 49§. [
[1983] 2 AC 34, [1982] 1 All ER 295.
Meondial Shipping and Chartenng BV v Astarie Shipping Ltd [1995] CLC 1011

0 For a fuller discussion sec Rowland and Macdonaid. informanion. Tecknology Lau (2nd
edn. 2000) pp 295 e1 seq: Hill 17 | Contract L 151
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the postal or telex model. Although e-mail is just as quick as telex or fax an
e-mail message does not signal its arrival in the way that telex or fax does.
Nevertheless it is thought that the telex analogy is more appropriate.

[tis thought thatsimilararguments apply to full blown electronic commerce.
In this field the problems are much greater in connection with the legal
requirements for writing and signature than in reladon to offer and
acceptance.

(3) Communications through the post If no pardcular method of communicadon
is prescribed and the parties are not, w all intents and purposes, 1n each
other's presence, the rule just laid down—that an acceptance speaks only
when it is received by the offeror—may be impracticable or inconvenient.
Such may well be the case where the negotiations have been conducted
through the post.” The question as to what in these circumstances is an
adequate communication of acceptance arose as early as 1818 in the case of
Adams v Lindsell.”

The plaintiffs were woollen manufacturers in Bromsgrove, Worcestershire.
The defendants were wool-dealers at St Ives in Huntingdon. On 2
September 1817, the defendants wrote to the plaintiffs, offeringa quanuty
of wool on certain terms and requiring an answers ‘in course of post’. The
defendants misdirected their letter, which did not reach the plaintiffs
until the evening of 5 September. That same night the plaintiffs posted a
letter of acceptance, which was delivered to the defendants on 9 September.
[f the original offer had been properly addressed, areply could have been
expected by 7 September, and meanwhile, on 8 September, not having
received such a reply, the defendants had sold the wool to third parties.

The trial judge directed averdict for the plaintiffs on the ground that the delay
was due to the defendants’ negligence, and the defendants obtained a rule:
nisi for a new trial. The vital question was whether a contract of sale had been
made between the parties before 8 September. Two cases only were cited by
counsel" and none by the court, and it was treated virtually as a case of first
impression.

As an academic problem, three possible answers were available. An offer
made through the post might be regarded as accepted in the eyes of the law:

(a) As soon as the letter of acceptance is put into the post; or
(b) When the letter of acceptance is delivered to the offeror’s address; or
{c) When the letter of acceptance is broughtto the actual notice of the offeror,

As the law is now understood, the plaintiffs would have succeeded on any of
these theories, since the defendants’ offer would not be revoked by theirsale
to third parties on 8 September.” But in 1818 there were no developed rules
as to revocation of offers and the court may well have thoughtitarguable that
the sale was sufficient to revoke™ so that an effective acceptance would need
to take place before 8 September.

1! See below, ch 7.

12 Evans 15 [CLQ 353. Gardner 12 Oxford JLS 170.

13 (1818) 1 B % Ald 681.

Payne v Cave (1789) 3 Term Rep 148; and Cooke v Oxley (1790) 3 Term Rep 633.

15 See p 62, below.

This view was current as late as Dickinson v Dodds (1876) 2 ChD 463, discussed
below.
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Itis commonly said that the choice between these three possible solutions
1s arbitrary.” But the Jogical application of the doctrine that acceptance must
be communicated would clearly point to the adoption of either (b) or (c)
depending on the meaningto be given to ‘communication’. In fact the Court
of King’s Bench in Adams v Lindsell preferred the first solution and decided
that the contract was concluded when the letter of acceptance was posted on
5 September. At first sight it appears strange that the requirement of
communication, which islargely devoid of practical contentin contracts inter
praesentes, should not be applied to postal contracts, which provide the most
important arena for its application. It is perhaps less surprising if we attend
to the history of the matter. Adams v Lindsell was the first genuine offer and
acceptance case in English law* and, in 1818 there was no rule that acceptance
must be communicated. As so often happens in English law, the exception is
historically anterior to the rule.

The decision in Adams v Lindsell did not at once command uncritical
acceptance. Although applied by the House of Lords in 1848 in an appeal
from Scotland,” it was distinguished in two cases® where the letter of
acceptance did not arrive but it was applied to that situation too by the Court
of Appealin Household Fire and Carriage Accident Insurance Cov Grant.’ In 1880,
in Byrne v Van Tienhoven, Lindley ] treated the question as beyond dispute:

ltmay be taken as now settled that, where an offer ismade and accepted by letters
sentthrough the post, the contractis compieted themoment the letter accepting
the offer is posted, even though it never reaches its destination.

Some notes of warning may, however, be sounded. The solution is to be
applied onlywhereno particularmode of communication is prescribed by the
offeror;® and, asit isitself the creature of expediency, it must yield to manifest
inconvenience or absurdity. As Lord Bramwell said in 1871:

If a man proposed u.mn-ia.gc and the woman was to consult her friends and let
him know, would it 'be enough if she wrote and posted a letter which never
reached him?*

More recently Lawton L] has stated:*

In my judgment, the factors of inconvenience and absurdity are butillustrations
of a wider principle, namely, that the rule does not apply if, having regard to all
the circumstances, including the nature of the subject-matter under
consideration, the negotiating parties cannot have intended that there should
be a bindingagreementuntl the partyaccepting an offer or exercisingan option
bad in fact.communicated the acceptance or exercise to the other.®

17. See Winfield 55 LQR 499 ai 506-507, See also Nussbaum 36 Col L Rev 920.

18 Simpson 91 LQR 247 a1 260.

19 Dunlop v Higgins (1848) 1 HL Cas.381.

20 Bnitish and American Telegraph Go v Colson (1871) LR 6 Exch 108; Re Imperial Land Co
of Marseilles, Harris's Case (1872) 7 Ch App 587

(1879) 4 Ex D 216.

(1880) 5 CPD 844 a1 348,

Holwell Securities Lid v Hughes [1974] 1 All ER 161, [1974] 1 WLR 155,

British and Amenican Teiegraph Co v Coison (1871) LR 6 Exch 108

[1974] 1 All ER 161 ar 167, [1974) 1 WLR 155 at 161

A warning against the assumption that the rule in Byme v Van Tienhoven is 10 be applied
automaticallv was given bv the court in the Australian case of Tallerman & Co Pry Lid
v Nathan's Merchandise (Victoria) Pty Lid (1957) 98 CLR 95 especialh at 111-112
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It would appear further that the rule should apply onlv to a letter which is
properly stamped and addressed.” A numoer of questions, however, remain
unanswered, and some of these must now be considered.

May acceptance be vecalled before it reach ¢, feror?

May an offeree, vierhaps by telephone or telegram, recall his acceptance
after he has posted it but before it has reached the offeror? A rigorous
application of the rule last laid down would forbid him 10 do so: the
contractis complete from the moment that hisletter has been putinto the
post. There is no English decision upon the point. The Scots case of
Dunmore ( Countess) v Alexander® is sometimes cited to support the view that
the offeree may be allowed to withdraw. The scopt of this decision.
however, is nct clear. Itinvelves a question of agency, 1o which perhaps it
is exclusively relevant; and the courts were concernec to determine the
effect, notofatelegram recalling aletter, but on the simultaneous receipt
of two letters. In New Zealand, Chapman ] denied the possibility of altering
the effect of a letter of acceptance once it has been putinto the post® and
the same view has been taken in South Africa.' English courts are free to
choose beiween these opinions, and their choice rests upon expediency
rather than upon logic. Even upon th s basis there is room for differing
opinions. It may be argued, on the one hand, that to allow a letter of
acceptance to be withdrawn would give the offeree the best of both worlds.
By posting an acceptance he would be free either to hold the offeror to it
or to recall it by telegram or telephone. On the other hand, the basic
principle laid down in Adams v Lindsell rests, as a matter of convenience,
upon the ground that it is the offeror who has chosen the post as the
medium of negotiation and who must accept the hazards of his choice. If
he takes ‘the risks of delay and accident in the post, it would not seem to
strain matters to say that he also assumes the risk of a letter being overtaken
by a speedier means of communication’.” He may guard against any of
these risks by framing his offer in apprcpriate terms.

Must acceptor have knowledge of offer?

In the second place, do contractual obligations arise if services are rendered
which in fact fulfil the terms of an offer, but are performed in ignorance that
the offer exists? The defendant may have offered areward toanvone who gives
information ensuring the conviction of a criminal. If the plaintiff supplies the
information before he knows of the reward can be afterwards claim it? In Nevilic
v Kelly in 1862, though the decision rested upon another point. the Court
of Common Pleaswasinclined to favour such a claim, and in Gibbons v Proctor
in 1891" Day and Lawrence ], sitting as a divisionai court. apparently
supported it. But they gave no reason for their opinion, which has been

-

7 Re London and Nowhern Bank. ex p Jones [1900] 1 Ch 220 Getreide-import-Gesellschaf:
MBH v.Cantimar SA Compania Indusirial Commercial y Maritima |1953) 2 All ER 228,
[1953] 1, WLR 793.

& 1830 9.Sh, (Ct of Sess) 190.

G _ Wenkherm-v Amdr (18G1) 1 JR 73.

10 A te Z Baiaars (Pry) Lid v Minister of Agniculture 1974 (4) SA 392.

11 Hudson 82 LQR 169 a: 170.

12 (1862) 12 CBNS 730.

13 (1891) 64 LT 594.
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generally condemned by academic lawyers. ' Agreement, it is true, has often
to be inferred from the conductof the parnesalthough itdoes notexistin tacts
but the inference can scarcely be drawn from the mere coincidence of two
independent acts. The plaindff. when he acted, intended not to sell his
information, butto give it, and there was nothing tojustify any reasoi 1ble third
party in inferring the contrary.

These academic objections were received as valid in the American case of
Fitch v Snedaker,” where Woodruff |, pertnently asked, ‘"How can there be
consentorassentto thatofwhich the party has never heard?’ The position was
reviewed and the ruling in Fitch v Snedaker taken, perhaps, a little further in
the Australian case of R v Clarke™®

The Government of Western Australia offered a reward of £1,000 ‘forsuch
information as shall lead to the arrest and conviction of” the murderers of
wo police officers, and added that, if the information should be given by
an accomplice, not being himself the murderer, he should receive a free
pardon. Clarke saw the offer and some time later gave the necessary
information. He claimed the reward from the Crown by Petition of Right.
He admitted notonly thathe had acted solely to save his own skin, butthat,
at the time when he gave the information, the question of Lhe reward had
passed out of his mind.

The ngh. Court of Australia held that his claim must fail. He was, in their
opinion, in the same position as if he had never heard of the reward. [n the
words of Higgins |-

Clarke had seen the offer, indeed, but it was not present to' hiss mind—he- had
forgotten itand gave no consideration to itin his intense excitementas 1o his own
danger. There cannot be assent without knowledge of the offer; and ignorance
of the offer is the same thing, whether it is. due to never hearing of it or to
forgetting it after hearing. T

I[saacs CJ reinforced his opinion with a hypothetical illustration:

An offer of £100 to any person who should swim a hundred yards in the harbour
on the first day of the vear would not in my opinion be satisfied by a person who
was accidentally or maliciously thrown overboard on that date and swam the
distance simply to save his life, without any thought of the offer.

The position would be different if the offer of the reward had been present
to the plaintiff's mind when he acted, although he may have been
predominantly influenced by some other motive. In Williams v Carwardine,"
where a notice had been published in terms similar to those in Rv Clarke, the
plaintiff had supplied the information with knowledge of the reward but

14 See the strictures of Pollock (13th edn) p 16, and of Salmond and Williams at p 72.
Cf Hudson 84 LQR 503.

15 38 NY 248 (1868).

16 (1927) 40 CLR 227. In Bloom v American Swiss Watch Co [1915] App D 100, the Appellate
Division of the Supreme Court of South Africa held, disapproving Gibbons v Proctor, that.
where information had been given without knowledge that a reward had been offered,
the informer could not recover the reward.

17 The case was decided in 1833 and was variously reported; 5 C & P 566 is the best report
and brings out clearly the fact that the plainuff knew of the reward. Other reports are
4 B & Ad 621, 1 Nev & M KB 418, 2 LJKB 101.
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moved rather by remorse for her own misconduct. At the assizes, Parke | gave
judgment in her {avour, and the defendant moved to enter a nonsuit on the
ground that ti.e suggested contract had been negatived by the finding of the
jury ‘that the plainnif gave the information to ease her conscience and notfor
the sake of the reward’. But the judgment was upheld in the King's Bench.
Motive was irrelevant, provided that the act was done with knowledge of the
reward. Acceptance was then related to offer.”

Does agreement result from cross-offers?
What, in the third place, is the effect of two offers, identcal in terms. which
cross in the post?

Suppose that A by Jetter offers to sell his car to B for £100 and that B, bva
second letter which crosses the first in the post, offers to buy it for £100..
Do these two letters create a contract?

The point was discussed by the Exchequer Chamber in Tinn v Hoffmenn &
Co," where it was held by five judges against nwo that on the facis of that case
no contracthad been concluded. Of the five judges in the majority, Archibald
and Keaung |] proceeded on the ground thatthe lettersin question contained
diverse terms so that the parties were not ad idem, while Blackburn, Brettand
Grove]] denied thatcross-offers could, in the most favourable circumstances,
constitute a contract. Blackburn J said:*

When a contract is made between two parties, there is a promise by one in
consideration of the promise made by the other; there are two assenting minds,
the parties agreeing in opinion and one having promised in consideration of the
promise made bv the other—there isan exchange of promises. But I do notthink
exchanging offers would, upon principle, be atall the same thing ... The promise
or offer being made on each side in ignorance of the promise or offer made on
the other side, neither of them can be construed as an acceptance of the other.

The case, however, stands alone in the English conimon law and the difference
of judicial opinion makes it the less impressive. The judgments, moreover.,
reflect the contemporary preoccupation with consensus. The American cases
seem equallvrare and equally inconclusive, although the Restatementdeclares
categorically that ‘two manifestations of willingness to make the same bargain
donot constitute a contract unless one is made with reference to the other'.!
Authority, therefore, sofar asitgoes, would seem to deny the efficacy of cross-
offers; butit does not go very far. On principle the issue is equally doubtful.
It is certainly true that the act of neither party is in direct relation to that of
the other and that the strict requirements of offer and acceptance are
unsatisfied. But, in contrast with the situation in such cases as Fitch v Snedaker
and R v Clarke, each partv does in truth contemplate legal relations upon an
identical basis, and each is prepared 1o offer his own promise as consideration
forthe promise of the other. Thereisnotonlya coincidence of acts, but. if this
1s thought to be relevant, a unanimity of mind.

18 See also Tavior v Allon [1966) 1 QB 304. {1965] 1 All ER 557.

19 (187%) 29 LT 271.

20 Tbid at 279.

Restatement of the Law of Contracts (American Law Insutute) s 23 For the Amencan cases
see Cortnn on Contracie & /9
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4 Termination of offer

[t is now necessary to consider the circumstances in which an offer may be
terminated or negatved. [t may be revoked, it may lapse, it may be subject to
a condition that fails to be sausfied or it may be-affected by the-death of one
of the parties.

A REVOCATION

[t has been eswmblished ever since the case of Payne v Cave in 1789 that
revoeation is possible and effective at any time before acceptance: up to this
moment ex Aypothesinolegal obligation exists. Nor, asthe law stands, is it relevant
that the offeror has declared himself ready to keep the offer open for a given
period. Such an intdmaton is but partand p cel of the original offer, which
must stand or fall as a whole. The offeror may, of course, bind himself, by a
separate and specific contract, to keep the offer open; but the offer=e, if such
is his allegation, must provide all the clements of a valid contract, includin-
assent and consideration.’ In Routledge v Grant* the defendant offered on 18
March to buy the plaindff's house fora certain sum, ‘a definite answer to be given
within six weeks from the date’. Best (] held thatthe defendant ould withdraw
atany momentbeforeacceptance, even though the timae limit had notexpired.
The plaintiff could oniy have heid the defendant to his offer throughout the
period, if he had bought the option by a senarate and bindi' 3 contract.

Revocation of offer must be communicated -

The revocation of an offer is ineffective unless it has been communicated to
the offeree. Itisnotenough for the offeror to change his mind. Forsome years,
itis true, obsessed with the theory of consensus, the judges were content with

(1789) 3 Term Rep 148,
[t was recommended by the Law Revision Committee in 1937 that the law be alte:-d
30 as to make binding an agreement to keep an offer open for a definite period of time
or until the occurrence of some specified event, even if there is no consideration for
the agreement. See Sixth Interim Repor: (1937), p 31. The Law Com uission has made
a similar recommendation but limited to firm offers made in the ‘course of business':
Working Paper 60 (1975). There is a statutory exception to the rule in Companies Act

- 1948, s 50(5); see Gower Modern Company Law (4th edn) p 357; see also Consumer
Credit Act 1974, 5 69(1) (c} (i) (ii), (7). See Lewis 9 Journal of Law and Society 153. The
English rule appears particularly inconvenient in principle where A's offer will be used
by B as the basis of an offer which B is going to make to C. This is typically the case
in the construction indusiry where A is a potendal sub-contractor and B a potential
main contractor who makes a tender to C, a potential employer incorporating the prices
which his potenual sub<ontractors have quoted to him. In this situation B is exnosed
to the risk that A will revoke his offer to B at the same moment that C accepts B's offer
to C. Canadian courts in this situation have held A the sub-contractor bound: Northern
Construction Co v Glage Heating and Plumbing [1986] 2 WWR 6549; Calgary v Northern
Construction Co (1985) 3 Const L] 179. Lewis's article op cit suggests that this problem
is perceived to be less difficult in practice than in theory in the construction industry.
This is presumably because the subcontractor’s price is usually a good indication of what
other sub-contractors would charge. The most obvious example of a case where this
would not be so is where the sub-contractor’s pnce is based on a mistake in his
calculations. This is also the case where the sub-contractor is most likely to wish to
withdraw his offer as the facts of the Canadian cases show.

4 (1828) 4 Bing B33,
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the mere alteration of intention.* But business necessity, in this instance no
less than in the definition of acceptance, overbore deductions from a priori
conceptions of contract and required some overt act from which the intention
mightbe inferred. Convenience, indeed, demanded a more stringentrule for
revocauon than foracceptance. To post a letterwas asufficientact of acceptance,
since the offeree was entided to assume that he thereby sausfied the
expectatonsof the offeror. The offeror, when he decided 1o revoke, could rely
on no such assumption. Thus in Byrne v Van Tienhoven:®

The deiendants posted a letter in Cardiff on 1 October, addressed to the
plaintffs in New York, offering 1o sell 1,000 boxes of tin-plates. On &
October they posted a letter revoking the offer. On 11 October the
plaintiffs telegraphed their acceptance and confirmed it in a letter posted
on 15 October. On 20 October the letter of revocation reached the
plainuffs.

Itwas held that the revocation was inoperative until 20 October, that the offer,
therefore. continued open up to that date, and that it had been accepted by
the plaintffs in the interim. Lindley |, giving judgment for the plaintiffs,
pointed out ‘the exireme injustice and inconvenience which any other
conclusion would produce’. The decision leaves undefined the precisc
momentatwhich communication takes place butitseems reasonable 1o argue
that, atleastin the case of a business, a letter which arrives on a normal working
day should be treated as a communication even if unopened.’

The offcror, therefore, if he relies on a revocation, must prove, not only that
he has done some act which manifests his intention, but that the offeree has
knowledge of that act. But it would seem that be need not himself have
furnished this information. In Dickinson v Dodds:*

The defendant, on 10 June, gave the plaintiff a written offer to sell a house
for £800, “to be left over until Friday 12 June, 9am’. On Thursday 1 1 June,
the defendant sold the house to a third party, Allan, for £800, and that
evening the plaintff was told of the sale by a fourth man, Berry. Before 9
am on 12 june, the plaintiff handed 1o the defendant a formal letter of
acceptlance.

The:Court of Appeal heid that the plaintff, before attempung 1o accept,
‘knewthat Dodds was no longer minded to sell the property to him as plainly
and clearlyasif Dodds had told him in so manywords', that the defendant had
validly withdrawn his offer and that the plaintiff's purported acceptance was
too late. The decision was followed in Cartwright v Hoogstoel* in 1911, where
Eve ] rested hisjudgment on the ground that ‘the defendant had, bv conduct
brought to the knowledge of the plaintiff, effectually withdrawn the offer
before acceptance’.

5  See Cooke v Oxley (1790) 3 Term Rep 653, and Head v Inggon (1828) 3 Man & Rv KB
‘97.

6 (1880) 5 CPD 344. See aiso Stevenson v MclLean (1880) 5 QBD 346 and Henthorn v Fraser
‘(1892) 2 Ch 27.

7 Cf Cairns L] in The Brymnes [1974) 3 All ER 88 a1 115, {1974] 3 WLR 618 ar 642, In
Shuey v United States 92 US 73 (1875) it was held that an offer made br advertiserent
in a newspaper could be revoked by a similar advertisements even though the second
advertsement were not read by ‘some offerees.

& (1876) 2 ChD 463

% (1911) 105 LT 628



64 Thephenomena of agreement

The language of the judgmenis in Dickinsonv Doddstetlects the persistence
of the consensus theory and is not free from practical difficulty. [s the otferee _
bound byanv hintor gossip that he may hear, or must hewinnow the truth from
the chaff? All that can be said is that it is a question of fact in each case. Was
‘he information such that a reasonable man should have been persuaded of
its accuracy?

[s a promise in return for an act revorable?

A fucther difficulty is suggested by the nature of ‘unilateral’ contracts.” [fthe
offeror contemplates, not the creation of mutual promises, butthe dependence
of his own promise upon the offeree’s performance of an act, may he revoke
his offer atany time before the completion of thisact? A reward may have been
advertised for the return of a lost dog to a given address, asum of money may
have been promised if, at the end of five years, the offeree can prove thathe
has abstained from strong drink throughout the period, or, asin the illustradon
put by Brett ] in Great Northern Rly Co v Witham," the defendant may have said
to the plaintiff ‘If you will go to York, I will give you £100°. May the offeror, by
giving notice, revoke his offer when he sees his dog being led through the
streets towards his house, or when the offeree has endured three years of
abstinence, or when, after a laborious journey, he hassucceeded in reaching
Doncaster? The application of the ordinary rules of revocation wouldsuggest
an affirmative answer. An offer may be revoked atany momentbefore itmatures
by acceptance into a contract, and it has generally been assumed that, when
a promise is offered in return for an act, there is no acceptance until the act
has been completely performed.”

Thissolution, has been feltto be hard, and methods of evasion have been
sought.”* It has been suggested in America that two separate offers are
inherent in the offeror's statement: an express offer to pay on the
performance of the act, and an implied offer not to revoke if the offeree
begins his task within a reasonable time.™ On this assumption, the beginning
of the task not only consti utes the acceptance of the implied offer, butalso
supplies the consideration which the law requires for its validity, as for that
of every contract not under seal.”” If the offeror attempts thereafter to
revoke, he may be sued for the breach of this secondary promise. This
American suggestion was, indeed, anticipated by the Supreme Court of New
South Wales which, as early as 1860, decided thatin the case of a unilateral
contract the original offer may not be withdrawn after the offeree hasstarted

10 See p 53, above.

11 (1873) LR 9 CP 16. See also Rogers v Snow (1572) Dalison 94; Simpson History pp 426-
427.

12 See p 53, above. An allied but logically distinct difficulty is that in a unilateral contract
the consideration for the promise is the promisee’s performance of the stipulated act.
See p 82, helow.

I3 It has, however, been argued that too much can be made of the hardship. Both parties
retain their freedom of volition before acceptance; and if, in the hypothetical case
suggested above, the abstainer refused w continue his course of temperance after wo
vears, he could not be sued. See Wormser 26 Yale L] 136.

14 See McGovney 27 Harvard L Rev 644,

15 See ch 4, below.

16 Abbott v Lance (1860) Legge's New South Wales Reports 1283. It will be seen that this
wwo contract analysis is similar to that propounded in Warlow v Harrison, discussed at
p 36, above.
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to act.” In England Sir Frederick Pollock suggested that a distinction
should be drawn between the acceptance of the offerand the consideration
necessary tosupportit. The latter, no doubt, is the completion of the act, and.
until this takes place, the offeror need pay no money. The former mav be
assumed as soon as the offeree ‘*has made an unequivocal beginning of the
performance requested’, and proof of thisfactmakesrevocation impossible. '
The suggestuon was adopted in 1937 by the Law Revision Committee.’®

It may be suggested that neither reason nor justice compels a choice
between the stark alternatives of making such offers revocable until
performance is complete or irrevocable once performance is commenced.”
Much must depend on the nature of the offer and it is perhaps unfortunate
that-discussion has centred upon an apparently frivolous and unexplained
walk to York. In some cases the parties may well understand that the offeror
reserves aright torevoke at any time until performance is complete, while in
others itmay be proper to hold that he cannotrevoke once the promisee has
started performance. There may well be intermediate cases where the promisor
can revoke after performance has started but is obliged to compensate the
offeree for his trouble.®

Two instructive cases are Luxor (Eastbourne) Ltd v Cooper' and Ervington v
Errington and Woods.* In the former case an cwner of land promised to pavan
estate agentacommission of £10,000 if he effected asale of the land ata price
0f £175,000. The House of Lords held that the owner could revoke his promise
atanv ume before completion of the sale. At first sight this might appear to
suppert the view that offers of unilateral contracts are freely revocabie until
performance. Butthe House of Lords did notrelyonanysuch principle which
would have provided a complete and simple answer to the plaintff’s claim.
Instead thev held that, in the circumstances of the case, it would not be proper to
implvan undertaking by the owner notto revoke his promise once performance
had begun. Clearly thisargumentassumed thatif such an undertaking could
be implied, it would be binding.

Emingion v Erringtonappears to be justsuch a case. A father boughta house
for his son and daughter-in-law to live in. He paid one third of the purchase
‘price in cash and borrowed the balance on a building society morigage. He
told the son and daughter-in-law thatif thev paid the weekly instalments, he
‘would conveythe'house to them when all the instalments were paid. Thevduly
paid the instalments though they never contracted to do so. The Court of
Appeal had no doubt that so long as they were paying the instalments, the
father’s promise was irrevocable. Ttis easy to see why a promise not to revoke
should be implied and binding on such facts.?

17 Pollock en Contract (13th edn) p 19.

18 Sixth Interim Report (1937). pp 23-24, 31. A similar solution is adopted in the
Restatement s 45, Farnsworth on Contracts 5.24.

19 See Adyah Essays in Contract pp 199-206; Murdoch 91 LQR 357 at 369-373

20 See Viscount Haldane LC in Morvison Shipping Co Ltd v R (1924) 20 LI L Rep 289 at
287.

1 [1941] AC 108, [1941] 1 All ER 33, discussed pp 554 fI, below. See also the somewhat

clusive discussion. arguends, in Offord v Davies (1862) 12 CBNS 748

[1952] 1 KB 290, [1952] 1 All ER 149,

It is oue that this case has been doubied by property lawvers but these doubts relate

o the proper analysis of the son and daughier-in-law’s interest in the land and not 10

the contactuz! position. See Cheshire and Burn's Modem Law of Real Properts (16th

cdn) pp 642-646. Megarm and Wade Law of Real Property (5th edn, 14841 pp B06-80%

[TTNE]
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In Daulia Ltd < Four Millbank Nominees Ltd* the Court of Appeal stated
unequivocally thatonce the offeree had embarked on performance it was too_
late for the offeror to revoke his offer. Unfortunately this statement was clearly
obiter since the Court also held that the offeree had completed his
performance betocs the purported revocaton.’
Bankers' commar ~ial credits
Perhaps the most important practical example of the problem is that of
bankers’ commercial credits. These are a device developed to facilitate
internatonal trade. Exporters and importers may find themselves dealing
with: merchants i other countries whose creditworthiness is unknown to
them and may in any event be unable to finance the transaction themselves,
the buyer being unable to pay for the goods until he hassubsold them and the
seller unable to ob:ain or manufacture the goods without a completely
reliable assurance of payment.®

-From the lawyer's point of view, and reduced to its simplest terms, the
deviee involves three separate transactions.

(1) A clause is inserted in the initial contract of sale, whereby the seller
requires paymentina particular manner. The Luyer istoask hisbank to open
acredicin the seller’s favour, which shall remain irrevocable fora given time.

(2). The buyer makes an agreement with his bank, whereby the bank
undertakes to open such. a credit in return for the buyer’s promise to
reimburse the bank, to pay asmall commission, and to give the bankalien over
the shipping documents. _

(3) The buyer’s bank notifies the seller that it has opened an irrevocable
creditin his favour, to be drawn on assoon as the seller presents the shipping
doeuments.

_Itis upon the third of these transactions that doubts have arisen. What is
the legal position of the seller, should the bank refuse to honour its promise?
He could sue the buver on the original contract of sale, but this would be to
abandon the credit scheme.

In earlier editions of this work we have treated this as a problem in privity
of contract, that s, as to whether the seller derives rights under the undoubted
contract between buyer and bank.” In practice however the seller does not
seek to enforce the contract between buyer and bank but a direct contract
between the banker and himself. Litigation on credits is by no means infrequent
but no bank has yet argued that there is no contract between itand the seller.
Several dicta support the existence of such a contract® and it seems safe to
assume thatany court would be reluctant to castdoubt on the efficacy of such
avaluable commercial tool. Writers on the subject have devoted much care to
analysing the theoretical obstacles to such a solution.” One such obstacle is
the supposed revocability of offers of unilateral contracts. The bank’s letter

[(1978] Ch 231, [1978] 2 All ER 557; Harpum and Lloyd Jones [1979] CLJ 31.
Further, the difficulties discussed in the text were not explored in the judgment.
Davis Law Relating to Commercial Letters of Credit (3rd edn, 1963); Gutteridge and
Megrah The Law of Bankers' Commereial Credits (Tth edn 1984); Ellinger Documentary
Letters of Credit (1970).

See eg Bth edn, pp 432434

See especially Hamzeh Malas &P Sons v British Imex Industries Lid [1958] 2 QB 127,
. {1958] 1 All ER 262; Urquhart Lindsay & Co Ltd v Eastern Bank Lid [1922] 1 KB 318.
9 Davis ch 7; Gutteridge and Megrah ch 3; Ellinger pp 39 ff.
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of credit could easily be treated as an offer to pay if the seller presents the
prescribed documents but commercial practice treats the bank's offer (where
the credicis described as irrevocable) as irrevocable as soon as it is received
bv the seiler.

B LAPSEOFTIME

If an offer states that it is open for acceptance until a certain day, a later
acceptancewill cle rlybe ineffective. Even if there is no express time limitan
offerisnormallyopen :nly forareasonable tme. Soin Ramsgate Victoria Hotel
Co v Montefiore

Thedefendanth. dappliedin June forsharesin the plaintff company und
hadpaidadepositinto the company's bank. He heard nothing more until
the end of November, whem he was informed that the shares had been
allotted to him and that he should pay the balance due upon them.

The Court of Exchequer held that his refusal to take them up was justitied.
His offer should have been accepted, if at ail, within a reasonable time, and
the interval between Jutie and November was excessive. The American case
of Loring v City of Boston** offers a further illustr: tion:

A reward was offered in May 1837, for the ‘apprehension and conviction'

ofincendiaries. The advertisementcontinued in the papers foraweek. but

wasneverfollowed byanyn iceofrevocation. InJanuary 1841, the plai utf

secured a arrestand conviction for arson, and sued for the reward.
The offer was held to have lapsed by the passage of tiu =, and the plaintiff
failed. )

C FAILURE OF A CONDITION SUBJECT TOWF CH THE OFF R
WAS MADE

Anoffer, noless than an acceptance, may be conditional and not absolute: and
if the condition fails to be satisfied, the offer will not be capable of acceptance.
The condition may be implied as well as expressed. A striking illustration is
afforded by the case of Financings Ltd v Stimson:*

On 16 March ' e defendant sawat the premises of X, a dealer, a motor car
advertised for £350. He wished to obtain it on hire purchase and signed
aformprovided by X. The form was thatof the plaintiffs, a finance company,
and stated: "This “agreement” shall be binding on [the plaintiffs] only
upon signature on behalf of the plaintiffs.” On 18 March the defendant
paid the first instalment of £70 and took away the car. On 20 March,

L0 {1866) LR | Exch 109. See also Hare v Nicoll [1966] 2 QB 130, [1966] 1 All ER 285;
and Manchester Diocesan Council for Education v Commercial and General Investments Lid
[1969] 3 All ER 1593, {1970] | WLR 241 which contains an instructive examination
bv Bucklev | of the rationale of the rule.

11 7 Mertcalf 409 (1884).

12 [1962] 3 All ER 386, [1962] | WLR 1184.
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dissatisfied with it, the defendant returned itto X, saying that he was ready
1o forfeit his £70. On 24 March the car was stolen from X's premises, but
was recovered badly damaged. On 25 March, inignorance of these facts, the
plaintiffs signed the ‘agreement’.

When the plaintiffs subsequently discovered what had happened, they sold
the car for £240 and sued the defendant for breach of the hire-purchase
contract. The Court of Appeal gave judgment for the defendant. The so-called
‘agreement’ wasin truthan offer by the defendanttomake a contractwith the
plaintiffs. But it was subject to the implied condition that the car remained,
until the moment of acceptance, in substantially the same state as at the
moment of offer. As Donovan L] asked:"™

Who would offer to purchase a car on terms that, if it were severely damaged
before the offer was accepted. he, the offeror, would pay the bill? ... The county
court judge held that there must be implied a térm that, until acceptance, the
goods would remain in substantially the same state as at the date of the offer; and
I think that this is both good sense and good law.

As the implied condition had been broken before the plaintiffs purported to
accept, the offer had ceased to be capable of acceptance and no contract had
been concluded.

D DEATH

The effect of death upon the continuity of an offer ismore doubtful. Itis clear
that the offeree cannot accept afier he hashad notice of the offeror’sdeath.”
But is the offeror’s estate bound if the offeree performs an act of acceptance
in ignorance of the death? In Dickinson v Dodds* Mellish L], in an obiter
dictum, expre:sed the opinion ‘that, if a man who makes an offer dies, the
offer cannot be accepted after he is dead’. The case of Bradbury v Morgan."

however, suggests that, in principle at least, this opinion does not represent
the law:

X had written to the plaintiffs, requesting them to give credit to Y and
guaranteeing payment up to £100. The plaintiffs gave credit to Y. X then
died, and the plaintiffs, in ignorance of this fact, continued the credit to
Y. The plaintiffs now sued X's executors on the guaraniee.

It was held that the defendants were liable. In the words of Pollock CB:

This is a contract, and the question is whether it is put an end to by death of the
guarantor. There is no direct authorit to that effect: and I think that all reason
and authority, such as there is, are against that proposition.

Channell B was equally emphatic:

18 Tbid ar 390. Lord Denning MR and Donovan L] (Pearson L] dissenung) were also
prepared 1o find for the defendant on the ground that, when he returned the car to
the dealer, he revoked his offer and that the dealer had ostensible authontv 1o accept
the revocation of the plaintiffis’ behalf

14 See Re Whelan [1897) 1 IR 575. and Coulthart v Clementson (1879) 5 QBD 42

15 (18761 2 ChD 463 a1 475. See also Poliock on Contract (13th edn! p 30

16 (1862) 1 H & C 249
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In the case of a contractdeath does notin general operate as revocation, but only
in exceptional cases, and this is not within them.

The truth would seem to be that the effect of death varies according to he
nature of the particular contract. If, as in the case of a guarantee, the offcris
ofa promise which is independent of the offeror’s personality and which can
be saustied out of his estate, death does not, until notified, pt :ventacceptarre.
If, as in the case of agency” or in an offer to write a book or to perform . :a
concert, some element personal to the offeror is involved, his death
automatically terminates the negotiations.*

Effect of death of offeree

Upon the converse case of the offeree's death there appears to be no English
authority. The question was, indeed, considered obiter by Warrington L] in
Reynolds v Atherton.® He was of opinion thatan offer ceases, by operation of law,
on the death of the offeree, though he regarded the language of revocation
in this context as inappropriate:

[ think it would be more accurate to say that, the offer having been made to a
living person who ceases to be a living person betore the offer is accepted, there
1snoiongeran otter atall. The offer is not intended to be made to a dead person
or to his executors, and the offer ceases to be an offer capable of acceprance,

The dictum, indeed. was coloured by @ : anachronistic reference to the
consensustheory, and the point was expres..yreserved by Lord Dunedin when
the case reached the House of Lords.® But it is not unreasonable to suggest
that an offer, unless made to the public - large, assumes the continued
existence of a particular offeree, and that t;. - destruction of this assumption
frustrates the intention to contract. This view has been taken in Canada. In Re
frvineit was held by the Appellate Division of the Supreme Court of Ontari
thatanacceptance, handed byan offeree to hisson for posting butnotin fact
posted until after the offeree’s death, was invalid.'

5 Constructing a contract

The rules thus developed by the comman lawas to the making,acceptance and
revocation of offersillustrate the almost self-evident truth that while contract
is ultimately based upon the assumption of agree. ent, the courts, like all
human tribunals, cannot peer into the minds of the parti~s and must be
contentwith external phenomena, The existence ofa contra .in many cases,
istobeinferred only from conduct. To dojustice, however, the courts may have
to go beyond the immediate inferences to be drawn from words and actsand
may be tempted or driven to construct a contract between personswho would
seem, atfirstsight, not to be in contractual relationship with each otheratall.
The classical example of this process is the case of Clarke v Dunraven:*

—
-3

P 557, below.

18 See Ferson 10 Minn Lj 37s.

19 (1921) i25 LT 690 at 695696,

(1922) 127 LT 189 ac 191.

(1928] 3 DLR 268.

[1897] AC 59, affirming the decision of the Court of Appeal, reported sub nom The
Satanita {1895] P 248. See al ; Ravirld v Hands [196D7 Ch 1. 119581 2 All ER 194
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The owners of two vachts entered them for the Mudhook Yacht Club
Regatta. The rules of the Club. which each owner undertookina letter to
the Club Secretary 1o obey, included an obligation to pay ‘all damages’
caused by fouling. While manoeuvring for the start, the Satanitafouled the
Valkyrieand sank her. The owner of the latter sued the owner of the former
for damages.

The defendant argued that his only liability was under a statute whe~eby his
responsibility was limited to £8 pertonon the registered tonnage of hisvacht.”
The plaintiff replied that the fact of entering a competition in accordance
with the rules of the Club created a contract between the respective compeutors
and that by these rules the defendant had bound himself to pay ‘all damages’.
The vital question, therefore. was whether any contract had been made
between the two owners: their immediate relations were not with each other
but with the Yacht Club. It was held, both by the Court of Appeal and by the
House of Lords, that a contract was created between them either when they
entered their yachts for the race or, at latest, when they actually sailed.* The
competitors had accepted the rules as binding upon each other.

The role of the judges in thus constructing a contract was accepted and
explained in 1913 by Lord Moulton.*

Tt is evident, both on principle and on authority, that there may be a contract the
consideraton for which is the making of some other contract. ‘If vou will make
such and such a contract I will give you one bundred pounds,’ is in every sense
of the word a complete Jegal contract. It is collateral to the main contract, but
each has an independent existence, and they do not differ in respect of their
possessing to the full the character and status of a contract.

The use of the title ‘collateral contracts’ 10 designate such creatures is thus
sanctioned byhigh authorityand, indeed, had been known to the Jaw for the
previous fifty years.”

The name is not, perhaps, aliogether fortunate. The word ‘collateral’
suggests something that stands side by side with the main contract, springing
out of it and fortifving it. But, as will be seen from the examples that follow.
the purpose of the device usually is to enforce a promise given prior to the
main contract and but for which this main contractwould not have been made.
Itis often, though notalways, rather a preliminary than a collateral contract.
But it would be pedantic to quarrel with the name if the invention itself is
salutary and successful. Its value has been atiested by a number of cases. Thus
in Shanklin Pier Ltd v Detel Products Lid:’

5

Merchant Shipping Act. Amendment Act 1862, s 54(1).

4 See the judgments of Lord Esher [1895] P at 255, and of Lord Herschell [1897] AC
at 63.

5 Heilbut, Symons & Co v Buckleton {1918] AC 30 at 47. See Greig 87 LOR 179 at 185-190.

€ Lindin v Lacer (1864) 17 CBNS 578; and Erskine v Adeane (1873) 8 Ch App 7536. See
Wedderburn [1959] CL] 5&. It may be added that the casc of Colien v Wnght (1857)
8 E & B 647. seems to offer an earlv example of ‘collateral contract : p 551. below
Cariill v Carbolic Smoke Bali Co [1892] 2 QB 484; on appeal [1893] 1 QB 256, p 34. above
is another example of a collateral contract between manufacturer and consumer where
the consumer bought the goods from a retailer relving upon the manufacturer’s
advertisements. In that area such 2 finding i< unusual: Lambert v Lewns [1982] AC 225,
[1980] 1 All ER 978. See also Esso Prtroieum Lid v Customs and Exasr Comrs [1976] ]
All ER 117. [1976] 1 WLR 1. discussed more fuliv ar p 130, beiow

- o1l © KR 854 [195]1) @ All ER 471
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The plaintiffs had made a conwactwith Xand Co to repairand repaint tneir
pier. Under this contract the plainuffs had the right to specify the materials
to be used. The defendants induced them to specify the use of a particular
paint made by the defendants by giving them assurances as to its quality.
The paint was applied by X and Co with sad effect, and the plainafts had
to spend £4.000 o put matters right.

The plainuffs sued the defendants for breach of their undertaking. The
defendants argued that there was no contract between the plainuffs and
themselves, because the paint had been boughcfrom the defendants by Xand
Co. Butitwas held thatin addition to the contract for the sale of the paint, there
was a collateral conmractbetween plaintiffsand defendants bywhich in return
for the plaindffs specifving that the defendants’ paint should be used, the
defendants guaranr 2d its suitability.

A series of hire-purchase cases is especially instructive.

In Webster v Higgin*

The defendant was considering the hire purchase of a car owned by the
plaindff, a garage proprietor. The plaintiff’s agentsaid to the defendant:
‘Ifyou buy the Hillman we will guarantee thatitis in good conditon.” The
defendant then signed a hire-purchase agreement containing a clause
that ‘no warranty, condition, description or representation as to the state
or quality of the vehicle is given or implied’. The car, in the words of Lord
Greene, ‘was nothing but a mass of second-hand and dilapidated
ironmongery’.

The plaintiff sued for the return of the car and for the balance of the

- instalments stll due: Had the hire-purchase agreement stood alone, the
clause quoted might have preciuded the defendant from pleading the state
of the car.® But the Court of Appeal held that not one but two contracts had
been made by the parties: The hire-purchase agreement itself had been
preceded by a s parate contract effected by an exchange of promises. The
plaintiff, through hisagent, had offered Lo guarantee the conditiorrof the car
in return for the defendant’s promise to take it on hire-purchase terms. This
separate contract the plainuff had broken. In the result the parties gave
mutual undertakings to the court, the defendant to return the car and rhe
plaintiff to treat the hire-purchase contractasatan end; and the court orde: =d
the plaintiff to refund the deposit and the instalments which the defendant
had already p= 1. '

[n Brown v uaeen and Richmond Car Sales Lid:"

The plaintiff wanted to obtain a car. The defendants showed him one,
saying thatitwas ‘in perfect condition and good for thousands of trouble-
free miles'. The plaintiff, relying on this statement, decided to take it, but
could not pay cash. It was therefore agreed that the transaction should
be tinanced through X and Co, a finance company. In accordance with
the usual course of such business, the defendants sold the car to X and
Co,and X and Co made a hire-purchase contract with the plaintiff. When

8 [(1948) 2 All ER 127.

9 The plainuff, however, might have been guilty of a fundamental breach: see pp 18%-
196, below.

10 [1950] 1 All ER 1102,
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the car was delivered to the plaintiff, he found that it was not in good
condition and had to spend money in putting it in order.

He sued the defendants for breach of their undertaking that the car was 'in
perfect condition’, and the defendants were held liable.
In Andrewsv Hopkinson:"

The plainuff wanted to obtain a secondhand car. The defendant, a car
dealer, recommended one, saying: ‘It's a good little bus. I would stake my
life on it.” Hire-purchase arrangements were then made. The plaintiff
paid a deposit of £50 to the defendant; the defendant sold the car o X
and Co, afinance company; and X and Co made a hire-purchase contract
with the plaintiff. X and Co then delivered the car to the plaintiff, who
signed a delivery note stating thathe was ‘satisfied as toits condition’. Up
to this moment the plaintiff had not examined the car. Aweeklater, when
the plaintiff was driving it, it suddenly swerved into a lorry. The car was
wrecked and the plaintiff was seriously injured. On examination it
became clear that, when the car was delivered, the steering mechanism
was badly at fault.

The plaintiff might have been precluded by the delivery note from suing X
and Coron the hire-purchase contract. But he recovered damages from the
defendant for breach of the undertaking given by the latter before the hire-
purchase contract had been made.

In each of these cases the defendant had given an undertaking to the
plaintiff which induced the plaintiff to make an independent contract. In
each of them the court was able to construct a preliminary or ‘collateral’
contract, ‘the consideration for which’, in Lord Moulton’s words, was ‘the
making of some other contract’, and for whose breach an acoon would lie.
Reciprocal promises could be spelt out of the dealings between the parties.
‘If you will promise to specify my paint 1o be used on your pierorto enterinto
a contract for the hire purchase of a car, I will promise that the paintis of good
quality, or the car in good condition.’* The device, like other judicial
inventions, must not be abused. In 1965, in the case of Hill v Harms, Diplock
L] said that ‘when parties have entered into alease which has been the subject
of negotations between them over a period of something like six months. [z
court] is unlikely to find the terms on which the premises are to be held, or
the relevant covenants in relation to the premises, outside the terms of the
negotated lease itself’.* On the facts of this particular case the Court of
Appeal was not prepared to discover the existence of any agreement other
than that contained in the lease. But there is good authority for saying that,
where the facts justfy the conclusion, a court may properly ‘construct a
collateral contract’ from things said or done during the preliminary

11 [1957) 1 QB 229, [1956] 3 All ER 422

12 Readers of the judgments in these three cases will observe that the word ‘warrann
is used 1o describe the undertakings given by the defendanis. As will be seen (p 166,
beiow). this word, in modern legal language, 1s used to denote 2 term of comparativeh
minor importance included in a contract. It would therefore seem inappropriate 1o the
present context, where the task of the court was to construct an enurelv independent
coatract, one side of which was the undertaking in question. But. though the language
emploved mav be unhappy. the result of the cases is in line with previous deveiopments
as described bv Lord Moulion. See Diamond 21 MLR 177

18 [1965) 2 All ER 358 ar 362. [1963] 2 WLR a1 1536
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negotiations.’* Used with discretion, an instrument has thus been forged
which, without offending orthodox views of contract, may enable substanual
justice to be done.

6 Inchoate contracts

The accountof contract formation given in this chapterreflects the rather rigid
and formalistic stance which English law has taken on this question. [t often
looks as if English courts have committed themselves to the view thatuntil there
isacontract, the parties are under no obligadon. This is nothowever the way that
parties negotiate in practice. Except in the simplest cases, the parties do not
move at once from total non-agreement to complete agreement; they proceed
by agreeing on differing matters in turn and in general it would be regarded
as disreputable for a party to go back on something which has already been
agreed just because there are other matters not vet agreed. S0 it is perfecty
possible while accepting the decision of the House of Lords in Gibson v
Manchester City Council'® as entirely correct as a technical application of private
law contract principles to have sympathy with the view of Lord Denning that this
is not the way in which a public body should negouate.

The English approach clearly has important messages for contract
negotiators. [tis clearly risky to leave terms to be agreed later and so on and
very desirable that, if this is done, some objectively operable machinery should
be provided which the courts can take as a basis for finding a concluded
agreement.'” It is inevitable, however, that the parties will from time to time
wish to leave question to be resolved ata later date. With careful drafting this
can sometimes be done by the use of conditional contracts.” The irick here
is to make sure that the condition is sufficiently certain that the court can hold
it to have been satisfied. Sometimes Letters of Intentwill pass this test though
in the majority of cases they will not."”

Some legal systems handle this problem by imposing a duty tonegotiate
in good faith.” This is expressly provided by the Italian civil code and other
civil law systems have developed a doctrine of culpa in contrahendo though in
some systems this is regarded as tortious rather than contractual. There are
signs of similar movement in American law. Hughes Aircraft Systems International
v Airservices Australia® suggests that Australian law may develop in the same
way. There is no explicit recognition of such a notion in English law though-
some of the cases discussed in this and the previous section could be regarded
as examples of an undeveloped doctrine of this kind.

An important question is whether the parties can, by agreement, impose
on themselves a duty to negotiate in good faith. A negative answer was given
to this question by the House of Lords in Walford v Miles.!

14 City and Westminster Properties (1934) Ltd v Mudd [1959] Ch 129, [1958] 2 All ER 733.
See p 144, below,

15 [1979] 1 All ER 972, [1979] 1 WLR 294, see p 40, above.

16 See Sudbrook Trading Estate Lid v Eggleton [1983] 1 AC 444, [1982] 3 All ER 1, discussed
p 50, above.

17 See p 162, below.

18 See p 48, above.

19 Carter and Furmston, 8 JCL 1, 93. Furmston , Norisada and Poole ch 10.

20 (1997) 146 ALR 1; Furmston 114 LOR 362.

1 [1992] | All ER 453.
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In this case the defendants, who were husband and wife, owned a
photographic processing business which they were interested in selling. In
1985 there had been abortive negotiations with a company in which their
accountants had a substantal interest. In late 1986 the plaintiffs. who were
brothers. one of whom was a solicitor and the other an accountant, heard that
the business might be for sale at about £2 million and the plaintiffs were very
anxious to buy at this price which they regarded as a bargain. In March 1987
the plaintiffs agreed ‘subject to contract’ to buy the business.

On 18 March 1987 there was an oral agreement between one of the
plaintiffs and Mr Miles, that if the plaintiffs obtained a comfort letier from
their bankers, confirming that they were prepared to provide the finance of
£2million the defendants would terminate negotiations with any third party.
The comfortletter from the bank was provided, buton 30 March the defendants-
solicitorswrote to the plaintiffs stating that the defendants had decided to sell
the business to the company in which their accountants were interested.

The plaintiffs claimed that, although there wasno binding contractfor the
sale of the business, there wasa binding preliminary contract. The argument
was that in return for the provision of the comfort letter the defendants had
bound themselves 1o a ‘lock-out’ agreement, that is, an agreement which
would give the plaintiffs an exclusive opportunityto come to terms with the
defendants. The House of Lordsdid not doubt thatitwas in principle possible
to make a binding lock-out agreement. However, in order to make any
commercial sense, such an agreement would have to have an express or
implied time limit. If all that A doesis to promise not to negotiate with anvone
other than B, thatin itself does not impose a legal obligation to negotiate with
B: still fess to reach an agreement with B. But, of course. if A has agreed not
to negotiate with anvone but B for 6 months, this would put A under some
commercial pressure, which mavin some cases be very greatl, tomake aserious
attempt to reach agreement with B.

The agreementin this case had no express time limit. The plaintiffsargued
that it was subject to an implied term that the defendants ‘would continue 1o
negotiate in good faith with the plaintiffs’. One answer 10 this claim would be
thatno such term would be implied. However, the answer given by the House
of Lords was thateven if such aterm was implied itwould not help the plaintiffs
because a dutvto negotiate in good faith was meaningless and without content.

This decision has not escaped criticism.* Other svstems reveal that there
isnonecessaryantipathy between the freedom to reach a concluded contract
ornotand a duty to negotiate in good faith. This is most obviously displaved
in the case of a partv who enters negotiations with no intention of reaching a
result butsimpiv to waste the other partv's time. Of course, the fact thata durv
to negotiate ingood faith does notimpose a dutvio reach a concluded contract
is important as to the remedy. The plaintiffs in this case claimed the amoun:
of profit they would have made if a contract had been conciuded. It is
respectfully submitted that this contention was misconceived. The plaintffs’
loss, if there was a breach of an obliganion to negotate in good faith, was in the
money they had wasted on the negotiations. In fact, a sum had been awargec
in respect of this loss by the trial judge and was not the subject of an appea.

The statement by the House of Lords thar it was possibie in principle to
make a binding ‘lock-out’ agreement was applied bv the Court of Appeal in

2 Carter and Furmsion above and Neil! 108 LQR 405
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Pittv PHH Asset Management.’ In this case, the defendant placed a property on
the market through a firm of estate agents at £205,000. Both the plaintiff and
a Miss Buckle were interested in buving the property. Miss Buckle made a
written offer of £185,000. The plaintiff offered £190,000, which was accepted
subject to contract. Miss Buckle increased her offer to £195,000 and the
acceptance of the plaintiff’s offer was then withdrawn. The plaintiff increased
his offer to £200,000 and Miss Buckle made an offer of the same amount but
the plaintiff's offer was accepted, subject to contract. Miss Buckle then
increased her offer again to £210,000 and the acceptance of the plaintff’s
latest offer was again withdrawn. The plaintiff threatened to seek an injuncion
to prevent the sale to Miss Buckle and also to tell Miss Buckle that he was
withdrawing so that she should lower her offer.

Itis quite clear legally that whatever one might think of the behaviour of
all the partes, nobody was at this stage contractually bound to anyone else.
However, the plaintiff and the selling agentacting on behalf of the defendant
then reached an oral agreement that the defendant would sell the property
to the plaintiff for £200,000 and would not consider any further offers,
provided the plaintiff exchanged contracts within two weeks of receipt of a
draft contract. That agreement was recorded in a letter from the plaintiff to
the selling agent and the agreement was confirmed by the defendant in a
letter of the same date to the selling agent, a copy of which was sent 1o the
plaintff.

The defendantsentadraft contract o the plaintiffand eight days later the
plaintiffindicated that he was ready to exchange contracts. However, on the
same day, the plaintiff received a letter saying that it had been decided to go
ahead with the sale to Miss Buckle at £210,000 unless the plaintiff was
prepared to exchange contracts on the same day at that price. This the
plaintff refused to do.

Itis clear that on these facts there was no binding contract between the
plaintffand the defendantfor the sale of the property but the plaintiffargued
that the defendant was in breach of an agreement not to consider any further
offers within the 14-day period. The trial judge and the Court of Appeal held
that the plaintiff's claim succeeded.

Of course, the defendant could have waited for 14 davs and then have
reopened negotiations with other potential buyers but this would be
commerciallv risky for the defendantsince it would vervlikelylose the chance
of selling to the plaintff. In this situation, it is the possibilitv of plaving two
or more potential purchasers off against each other which provides the best
chance of maximising the price received. What the case shows is that there are
steps which potential purchasers mavtake 1o defend themselves againstsuch
behaviour,

Theall or nothingapproach is notin factadopted by the courts in all cases.
Sometimes the court will hold that although the main contract has not been
concluded. nevertheless there isa collateral contract which gives rise to some
rights during the negotiating process. A good example is Blackpool & Fylde Aerc
Club Ltd v Blackpool Borough Council * In this case the defendant Council whick:
owned and managed an airport invited the plaintiffs. together with six other
parues, to tender for the concession for operating plcasure flights from the

5 [1993] ¢ All ER 961
4 [1990] 3 AIl ER 25, [1990] ] WLR 1195. Phang 4 JCL 46
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airport. The invitadon to tender required tenders to be submitted in an
envelope which was provided and stated that the envelope was notto bearanv
identifving mark and that tenders received after 12 noon on 17 March [983
would not be considered. The plaintffs had successtully tendered for this
concession on a number of previous occasions and delivered bv hand to the
letter box in the Town Hallat 11 am on 17 March a tender which would have
been the highest. Unfortunately, the letter box was not irr fact cleared undil
the following day and the Tender Committee therefore assumed that the
plaintiffs' tender had not been delivered in time, put it on one side and
awarded the concession to another tenderer. The plaintiffs were naturally
much aggrieved but theyappeared to have a major problem since it was clear
that the Council had never agreed to accept the highest tender orindeed to
accept any tender at all. Nevertheless, the Court of Appeal held that it was
implicitin the adoption of a formal and elaborate tendering machinervof this
kind that the Council implicitly undertook to operate itaccording to its terms.
The Councilshould therefore have considered the plaintiffs’ tenderand had
only failed to do so because of the inefficiency of their own servants, which was
clearly no excuse. [t followed that the plaintiffs were entitled to damages.’

Two later cases suggest that the Blackpool case is the origin of a general
principle that, atleastin the public sector, one who invites tenders, implicitly
promises to adhere strictly to the rules of the game. In Flughes Aircraft Systems
Internationalv Airservices Australia® Finn ] held that the defendant were under
acontractual obligation scrupulously to apply the published criteriain regard
to tendering for the Australian advanced air traffic system.

In Harmon CFEM Facades (UK) Ltd v Corporate Officer of the House of Commons'
the claimant, a subsidiary of an American company, was the unsuccessful
tenderer for the fenestration contract for the new parliamentary building in
Bridge Street, Westminster. The trial judge held that the claimant was in fact
the lowest bidder but that the bids had been manipulated so as to prefer
another bidder, which was a consortium which included a British partner.
Thiswas held to beabreach of contract.® His Honour Judge Humphrey Lloyd
QC said:

"In the public sector where competitive tenders are sought and responded to, a
contract comes into existence whereby the prospective employer impliedly
agrees to consider all tenders fairly.?

Even though thereis no contract, a party may be entitled to restitutionaryrelief
on the grounds that the other party has derived benefit from the transaction
for which he should compensate the plaintiff even though no contract has
arisen. One example we have already met is British Steel Corpn v Cleveland Bridge
and Engineering Co Ltd." Another example is Marston Construction Co Ltd v

e

Obviously there would be a problem about the amount of damage which the plaintff
could recover though he was certainly deprived of a substanual chance of being
awarded the contract. In fact the amount of damages was not before the Court of
Appeal.

{1997) 146 ALR 1.

(1999) 67 Con LR 1.

As well as of European procurement law.

In later proceedings the judge held that the claimant could recover as damages the
costs of tendering and a substantial part of the profit it would have made on the contract
10 [1984] 1 All ER 504, p 48, above Jones 18 U of Western Ontario LR 447.
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Kigass Ltd." In this case the plaintiffs were invited, amongst others, to tender
for the building of a replacement factory for the defendants. The plaintiffs
were the only tenderers who were invited to discuss their tender further with
the defendants. The defendants at all times made it clear that they would not
go ahead with the project unless theyv received enough money from their
insurance claim but asked the plaintifis 1o go ahead with preparatory work.
The plaintiffs did some £25,000 worth of preparatory work before it became
clear that the defendants would not proceed with the building. Itwas held that
in the circumstance the plaintiffs were entitled to a reasonable payment for
the work which thev had done at the defendants’ request.” A different view
was taken by Rattee ] in Regalian Properties plc v London Dockland Development
Corpn.™* In this case, the plaintiffs in 1986 entered into negotiations with the
defendant corporation for a residential developmentin the former London
docks area. The plaintiffs offered £18.5 million for a licence to build the
development. This was accepted ‘subject to contract’. There followed long
delays which were caused partly by the requirement of the Development
Corporation for further designs of what was to be a high profilc and high
prestige project and partly by the need for the defendants to obtain vacant
possession of all of the Jand which was to form part of the project. By October
1988, land prices had collapsed to such an extent that it became clear that the
project was notviable and it was abandoned. The plaintiffs broughtan action
claiming some £3 million representing fees which thev had paid 1o various
professional firms in respect of the proposed development. Rattee | rejected
the plaintiff’s case. The dealings had all been ‘subject to contract” and the
Development Corporation had done nothing to encourage the plaintffs to
think that thev would be paid for this work."

Finally, itis possible in some cases that what is said and done in the course
of negotiations may give rise to a claim in tort. It would certainly seem that
someone who entered into negotations for a contract fraudulently, never
intending to bring them to a conclusion. should be liable for loss which this
inflicted on the other party. It has certainlv been held that what has been said
in the negotiations may give rise to liabilitvfor negligent misrepresentation.™

11 (1989 15 Con LR 116. See also William Lacer (Hounsiow Lid v Dawes [1957] 2 All ER
712, [1957] 1 WLR 932

12 One might perhap: explain this case on an imphed contract basis but the judge’s
reasoning is enureiv in terms of resutubon. In the interesung case of A-G of Hong Kong
v Humphreys Estate (Queen s Gardens) Lid [1987] AC 114 [1987] 2 All ER 387. no claim
on a resutunonar basis was made

1% [1995] 1 All ER 1005 Mannohin: 34 MLR 111

14 Ratiee ] was criucal of both the result and the reasoring 1n Marstor + Kigass. abave
He was criucal of the reasoming i Wilitam Lacy v Dawes 1 1)1, above, but not the result
Esse Petroteum (o Lid = Mardor [1976. QR &7 11976 2 All ER & See p 306 below
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