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Of the various contracts rendered void by statute, there are onlv two which
seem to require discussion in a general book upon contract. These are, firstly,
wagering contracts and. secondly, agreements prohibited by competition law.

A WAGERING CONTRACTS

1 THE DEFINITION OF A WAGERING CONTRACT

The primary meaning of ‘wagering’.is staking something of value upon the
result of some future uncertain event, such as a horse race, or upon the
ascertainment of the truth concerning some past or present event, such as
the population of London, with regard to which the wagering parties
express opposite views. In Carlill v Carbolic Smoke Ball Co,' Hawkins ] gave the
following definition of a wagering contract which later received the
unqualified approval of the Court of Appeal:*

A wagering contract is one by which two persons. professing to hold opposite
views touching the issue of a future uncertain event, mutuailv agree thar,
dependent upon the determination of that event. one shall win from rhe other.
and that other shall pay or hand over to him, a sum of monev or other stake:
neither of the contracting parues having anv other interest in that contract than
the sum or stake he will so win or lose, there being no other real consideration
for the making of such contract by either of the pariies.’

There are several aspects of this definition which require to be considered.

1 (1892] 2 QB 484.
2 Ellesmere v Wallace [1929] 2 Ch | at 24, 36, 1849
3 [1892] 2 QB 484 at 490-91.
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in the first place. its limitation 1o a future uncertain eventis incorrect, far
a wager is none the iess a wager though it concerns a past or present fact o
event

Secondiy. an essential feature of 2 wagering contractis thatone parwis o
win and the other to lose upon the determination of the event.’ Each parny
must stand either 1o win or lose under the terms of the contract. Itisnov a
wagering contract if one party mav win but cannot lose. or if he may lose but
cannotwin, orif he can neither win nor lose. For instance, in Ellesmerev Wallace:’

Edgar Wallace nominated a horse for a race, the advertised condivons of
which were that £5 or £2 had to be paid ta the Jockev Ciub according as &
nominated horse started or did notstartin the race. Another condition was
that the owner of the winning horse should receive £200 provided bv the
Jockev Club and also the entrance moneys paid by the various nominators
less 2 sum of £30. Wallace's horse did not run, and when sued for the
recoverv of £12 he pleaded that the contract between him and the Jockey
Club was void as being a wagering contract,

The Court of Appeal heid that the meney was recoverable. The argument
that the contract was a wager, since if the horse was successful Waliace
would win £200 plus a further amount and if it failed he would lose £5, was
fallacious. for the Jockey Club did not stand to win or lose anything as a
result of the nomination. They did not lose under the contract merely
because that particular horse succeeded. for their liability was 1o pav £200
to the successful owner no matter who he might be. Their liability would
be no greater or less whether Wallace nominated or did not nominate a
horse. Moreover they did not win anything if Wallace's horse failed in the
race. since the nomination fee did not accrue to them but was earmarked
for the successful owner.

Thus, abet plaged with the Horseracing Totalisator Board isnotawagering
contract within the meaning of the Gaming Act 1845, since the board can
neither win nor lose on the transaction. Its function is merely to divide the
aggregate amount received, less expenses, among the successful
contributors.® The same is true of the ‘treble chance’ on the football pools.
1t will be seen therefore that many betting transactions are not legalivwagers.

Thirdlv. if an essential feature of a wager is that there must be two persons
either of whom is capable of winning or losing. it foliows that there must be
no more than two parties or two groups of parties to the contract. Itwas argued.
for instance. in Ellesmere v Wallace that there was a multipartite wagering
contract between Wallace and each of the other nominators, but. as Russell
L] demonstrated, it was impossible to express in terms of wagers the efiect of
several persons nominating horses for the race. It could not be shown that
Wallace made a bei with each nominator. If his horse lost the race then he
himself would lose the alieged beL 1e what he had paid as entrance fee. but
the other partvio the supposed wager would notnecessarilv win anvthing. He
would win onlv if his horse won the race.”

4 Thacker v Hardy (1878) 4 QBD 685: Lockwood v Cooper [1903] 2 KB 428.

5 [1929) 2 Ch 1

6 Tote investors Ltd v Smoker [1968] 1 QB 509, [1967] 3 All ER 242; Osorio v Cardona (1984)
15 DLR (4th) 619

7 . [1929] 2 Ch 1 at 50-51
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The truth is that you cannot have more than two parties or two sides to a bet, You
may have a multiparute agreement to contribute to a sweepstakes (which mav be
illegal as a lottery if the winner is determined by chance, but not if the winner is
determined by skill), but vou cannot have a mulupartite agreement for a bet
unless the numerous parues are divided into two sides. of which one wins or the
other wins, according to whether an uncertain event does or does not happen.’

The last essenual feature of a wager is that the stake must be the onivinteres:
which the partes have in the contract.” If A lays B ten to one in sovereigu
againsta parucular horse for the St Leger, B stands towin £10, A stands to win
£1. butneither of them has anv other interest whatsoever in the conuact. On
the other hand if either party to a contract, under which money is payable upon
the determinadion of an urcertain event, possesses an interestin the subject
matter of the contract tiat will be affected in value according to the
determination of the event, the contractis notvoid as being a wager. Thus in
one sense everv contract of insurance is a bet on the outcome of a future
unce :ain eventand therefore literally speaking a wager. A wife, forinstance,
v no iasures her husband’s life for£10,000 in return for an annual premium
« . £200. stands to gain or lose according to the eventual length of the life
assured. To apply this rigorous reasoning, however. would not be practical
politics and it has long been established that whethera conuract of insurance
is awager depends upon whether the assured has what is called an insurable
interestin the event upon which the insurance money becomes pavable. If A
ships cargo on B'’s vessel bound for a foreign port. the contract by which he
insures the safe armival of the ship is not a wager since his own propertv is at
risk during the vovage, though in effect it means that the insurer will pay £x
in one event but nothing in another. But if A has no cargo on board, the
contract bywhich he insures the safe arrival of the vesselis awager, for hisonly
interest in the fate of the vessel is thatif she is lost he recovers £x, while if she
reaches her destination he loses the amount of his premium.” The modern
practice of insuring against bad weather provides another example. If a
cricketer insures against the fall of more than one-eighth of an inch of rain
during the first three days of the Canterbury cricketweek, the contractis vaiid
if he is financially interested in the match. as for instance if it is being plaved
for his benefit, but void if he has no such interest

The quesuon whether the parties are interested in something more than
the mere winning or losing of a stake depends upon the substance of the
agreement, not upon its outward form.

In construing a contract with a view to determining whether it is a wagering one
or not. the Court will receive evidence in order to arnive at the substance of it.
and will not confine its attention to the mere words in which it1s expressed. for
a wagering contract mayv be sometimes concealed under the guise of language
which, on the face of it. if words were only to be considered. might constitute a
legally enforceable contracr.!

Thusin Brogden v Marmout.* A agreed to buv a horse from B, the price to be £200
ifittrotted within a month ateighteen miles an hour, butashilling it it tailed

3 Ibid at 52, per Russell L[. See also Tute (nvestors lid v Smoker. above

3 Carlill v Carbolic Smoke Bail o [1892] 2 QB 484.
10 CF Kent v Hird (1777) 2 Cowp 583
i1 Carlill v Carbolic Smoke Badl (o [1892] 2 QB 484 ac 491192, per Hawkins [, Cf Uniwened

Stock Exchange v Strachan [1596] AC 166 at |75
12 {1836) 3 Bing NC %
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10 attain this speed. The horse having failed in s attempt, A claimed itat the
nominal price of a shilling. but the agreement was held to be a2 wager. not a
bona fide conditonal contract. A rather more subtle case is Rourke v Short'
where the facts were these:

The parties to a proposed contract for the sale of rags disagreed about the
price that had been paid upon the occasion of a former sale. The
ulumatelv agreed that if the seller’s memory proved to be accurate the
price of the presentsale should be six shillings per cwt. otherwise itshould
be three shillings per cwt. The selier proved 1o be correct.

The buverrefused 1o accept the rags, and an action bv the seller to recoverthe
price failed. Lord Campbell expressed the view that:

The previous price was the point on which the wager was to turn, and the stake
was the difference of the price to be now paid ... It makes no difference thai there
was a real intenton to part with the goods.”

Another type of case in which itbecomes necessarvto ascertain the real nature
of an agreementis where a clientinstructs a stockbroker to buv or sell shares.
A contract of this nature mav be a wager, and itis so where it takes the form of
what is called a contract for differences, ie where the parties agree merelv to
pav or receive the difference berween the price of certain shares on one da
and their price on another dav.” For instance:

A instructs B, a stockbroker. to procure a thousand ordinary shares in &
certain companyat£80 ashare, the transaction to be completed at the next
Stock Exchange sertling day, a formight hence.

Ifin this case itis found as a fact that neither partv contemplated the deiivery
of shares. but intended that if the market price rose above £80 at the next
setting dav. B should pavthe difference between that price and £80 10 A. while
if it fell A should pav the difference 1o B, then the contractis void as a wager.
If on the other hand the intenton is that the shares shall actuallv be purchased
bv B, the contract is not a wager. This 1s so even though A. to the knowledge
of B. is not prepared to take the shares up but intends to resell them before
the settling dav and thus to gain or lose according as the price since the dav
of their purchase rises or falls." Where such is the intenton of the parties.
B is cleariv authorised to enter into contracts for the purchase of shares from
Jobbers, and 1s entdtied to be indemnified bv A against the obligations that he
thereby incurs.” Thus contracts for the purchase of shares are not wagers
uniess the agreement is that the purchaser has no right to claim deliverv and
the selier has no right 10 insist upon it.”* As Cave | said in his direction to the
Jjuryin Unwersal Stock Exchange Lid v Sirachan:*

In order 10 be a gambling transaction such as the law points at it must be z
gambling transaction in the intenuon of both the partes 1o it

13 (1856) 5 E & B 904

14 Ibid at 910.

15 Gmnzewood v Biane (1852) 11 CBE 538, 4

16 Thacker v Hardy (1878) 4 QBD 685: Weddic, Beck & Co v Hacket: [1929) 1 KB 321
Woodward v Wolje [1936]) 5 All ER 524

17 Thacker v Hardy. above

18 Ironmonger & Co v Dyne (1928) 44 TLR 497 at 499, per Scrutton LJ.

19 [1896] AC 166 a1 167-16%
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Exactly the same principlesapply to other potenually speculatve transactions,
such as dealing in commouditv futures.®

An interesting modern example is Morgan Grenfell v Weluryn Hatfield District
Council' In this case, the defendant local authority entered into pairs of
contracts in one of which, with the plaindff. it was afloatinginterestrate payer
and the plainuffwas a fixed interest rate payerand in the second of wnich the
roles were reversed between itand another local authority (Islington). Indue
course, these transacuons were held to be witra vires local authorites.’ The
plamuff brought an action in restitution and the detendants made a similar
ciaim against Islington. Islington raised a preliminarv issue that such
transactons partook of the nature of gaming and wagering a.:d were th srefore
contrary tosection 18 of the Garing Act 1845 and/or section 1 of the waming
Act 1892,

The judgment of Hobhouse J provides a useful restatement of classic
discussions of the line between gaming and wagering contracts and valid
contracts. Some transactions, such as betting on which horse will come firstin
arace, are necessarily wagers. Other contracts may, on their face, appear to
have nothing to do with wagering but it mav be possible to show in particular
circumstances that the transacton is in substance a wager. Interest rate swap
contractsare of such a kind. They mayin partcular cases be gaming contracts
but theyare nor necessarilyso. One feature of the presentcase was clearly that
Welwyn weren. tentering into anvspeculationsince, whatever the movement
ininterest rates, their element of profitwould remain the same. However, this
factis not in itself decisive since a bookmaker who laid off all bets and relied
enurely on arbitraging movemencts of odds mightreduce or eliminate his risk
but the transactions would still be wagering. A further distinction between
Welwynand the bookmakerwas in its purpose which was clearly non speculative.
The purpose of Islington was not the same since it was not entering into back
to back transactions. [slington's primary purpose was not to speculate on the
movement of interest rates but to raise monev in advance which could be
treated as a revenue receipt by incurring revenue liabilities spread over a
period of years. [t was therefore nota wager.

Many speculative financial transactions »f this kind have been taken out
of the law of gaming bv the Financial Services Act 1986, section 63 of which
provides:

(1)No contract to which this section applies shall be void or unenforceable by
reason of - (a) section 18 of the Gaming Act 1845, section 1 of the Gaming Act
1892 or any corresponding provisions in force in Northern [reland . . .

(2)This section applies to anv contract entered ir to by either or each party by
way of business and the making or performing of which for either partv
constitutes an acrivity which falls within paragraph 12 of Schedule i to this Act
or would do so apart from Parts 11 and IV of that Schedule.

Para 12 of Schedule 1 provides

Buving, selling, subscribing ‘or or underwnting mvestments or nffering or
agreemg to do so, either as principal or as an agent.

20 Wilson, Smathett and Cope Lrd v Terruzzt [1976] QB n83. [197A] | All ER #IT.
1 [1995] | Al ER |

2 Hazell + Hammerseath and Fuibam London Boroygh Counal [1941] 1 All ER 345
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In Catxy Tndes Lirl v Leslic the plaintiffs were 2 compam specialising in offering
canibling 1. reludon (o financial indices such as the FT30. For instance the:
would offer a torecast of what the FT30 index would be atclose of business of
the da and a rlient who thought the forecasi 1oo conservative could make a
‘b het on the basis that he would win the amount bet per poini above the
{orecast index at the end of the dav, although he would Jose a similaramount
ior each point for which the index failed to reach the forecast figure,
Contrariwise. if he thought the forecast was too high he could place 2 ‘sell” bet
which would have the reverse effect. Such bets have long been regarded as
invalid and unenforceable under the Gaming Acts but the Court of Appeal
agreed that the 1986 Acthad validated and made enforceable this transacton.

o THE EFFECT OF A WAGERING CONTRACT

« Theeffect as between the parties
The Gaming Act 1843 in the following section renders all wagering contracts
void.

Ali contracis o1 agreements, whether by parole or in writing, by way of gaming
or wagering. shail be null and void: and no suit shall be brought or maintained
in anv court of law or equin for recovering any sum of money or valuable thing
alleged 10 be won upon any wager, or which shall have been deposited in the
hands of anv person to abide the event on which anvwager shall have been made

Provided alwavs that this enactment shall not be deemed to apply 10 am
subscription or contribution or agreement 1o subscribe or contribute for or
towards anv plate, prize or sum of monev to be awarded to the winner or winners
of anv lawful game. sport, pasume or exercise.”

it is convenient for purposes of exposition to deal separately with the four
branches ol this section.
The first is as follows:

All contracts or agreements, whether by parole or in writing. bv wav of gaming
or wagering shall be null and void.

The effect of these words is that a wagering contract is ‘struck with invalidin
al the outset. ie before the event contemplated by the wager has occurred
I1isvoid. though notillegal. It confers no rights upon either party. If the loser
fails 10 pav. recovery cannot be enforced by acuon. whether brought for the
amount of the bet or on an account stated.* If he stops a cheque which he has
given for the amount, he cannotbe sued. 1f he pavs the winner in cash or gives
nim a chegue which is honoured. it might be expected that. as the contract
1svoid and the payments therefore made without consideration. he should be
entitied 1o recover the monev. The law does not take this view. The Act s
apparently treated as conferring .. privilege which the loser may waive if he
pleases. and pavment constitutes waiver. In the words of Bowen L] the loser
merel ‘waives a benefitwhich the statute has given to him and confersa good
ude 1o the money upon the person to whom he pavs i’

119917 3 Al ER I8¢

48 N

5 MHili v Willkiaw Hill (Fart Lane) Ltd [1949] AC 530 a1 552, [1949] 2 All ER 452 a1 464
per lLord Greene

' Albere v Chandi~ (1948 64 TLR 884,

Brager v Savage (1885, 15 QBL' 365 at 867
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The second branch is as follows:

Nosuitshall be broughtor maintained in any court of law or equitv for recovening
anv sum ot money or vaiuable thing alleged to be won upon anv wager.

The interpretadon put upon these words bv the House of Lords in Aill v
William Hill (Park Lane) Ltd,* is that they do not mereiv repeat what is enacted
in the first branch, but that thev stirike atfresh agreements made bv the partes
subsequently to the original wagering contract itseif.

The resultorthis interpretatdon is to overruie a number of decisions dating
hackatleastto 1870. These had distinguished the original wager from a later
and disunctcontracrunderwhich the loser, foratresh consideration. promises
to pav the amount of the bet. [n several cases of this tvpe the courtws had
enforced the later contract. What generailv hapoens is that the winner puts
pressure upon the loser hv a threat to do something to his detriment if he
conunues to be recalcitrant. He mav thus rhreaten to expose the loser’s
dishonourable conductto his club® or o his bank manager® or, if he happens
10 be a bookmaker or an owner of a race horse, to report him to Tattersalls*
or io the Jockev Club.” The loser then makes a fresh promise (0 pav in
consideranon that the winner will forbear to implement his threat. Thus. in
Hyams v Stuart King:"

Two bookmakers, Aand B. had bettung wransacuons which resulted inasum
becoming due from A to B. A tailed to pav, but ultimately agreed ro do so
in consideration that Bwould refrain from declaring him a defaulterto the
injurv of his business with his customers.

Although the agreement was in substance no more than a repeuton of the
vold wagering contract, the majonty ot the Court ot Appeal held it 1o be
enforceable. Thev tnok the view that it was free from vice. In the opinion of
Farweil L], it was unatfected by the Act ot 1845 since it was nota wager but
merely a contract designed to avoid the consequences of having made a
wager. Again. it was notillegal perse, since itis notillegal to teil the members
of the hetting fraternity that a bookmaker is prone to detault; nor was it
rainted with illegality merely because it sprang from a wager, for a wager,
though void. is not illegal. Fletcher Moulton L] dissented. He could not
regard the contract as other than a contract to pav moneyv alleged o have
been won upon a wager and therefore directlv within the language of the
second limb of the statute. The sole object of thiscolourable agreement was
that the bet should be paiq.-

The controversv aroused bv this decision was finallv iaid to rest forwv vears
later by the decision of the House of Lords in Hill v William Hill {Park Lane)
Ltd."* The facts were these:

On 22 July 1946, the committee ot Tattersalls made an order that the
appellant, an owner of race horses. suould discharge the amount of his

3 119491 AC 5330, "19491 2 Ajl ER
9 Re Bromene, #x p Martingeti | 1104 | 133
VO Doteltakbogf » Fenkle 1038] 2 KD 19387 5 All ER bob.
L Condsan o Bager (1008 9% LT 3150 Sucn a thread does not constitute stackmail: Buraen
vodarms (19371 4 All FR 354,
19 Bubb v reweton (1870 LR Y En 471
13 i908] 2 KB 96 '
11

949] A0 TE0 1948 2 Al ER 45
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unpaid bets of £3.635 125 6d due to the respondents by paving£635 12s
6d within fourteen davs and thereafter by paving monthlv instalments of
£100 =

1ri August 1946, the appeliant. having failed 10 comply with the order.
gave the respondents a cheque for £635 125 6d post-dated to 10 Ocober
and promised to begin the monthly instalments in November in
consideration that the respondents would refrain from enforcing the
order. Enforcement of the order would involve his being posted as a
defaulier and warned off Newmarket Heath. The appellant failed 1o pa
the instalments and the respondents sued to recover their amount.

Bvamajoritv of four to three, the House of Lords held that this contract, though
unaffected by the first branch of the section since it was clearly nota contract
‘v wav of gaming or wagering’, was nevertheless void under the second
branch. :

The minoritvwere of opinion that the second branch was neither intended
nor apt o invalidate a contract that was not itself a wager. In their view, it was
a mere procedural provision designed to fortify the preceding words. "The
second or procedural part’, said Lord Radcliffe, ‘is introduced by the word
and: the words alleged to be won are used to describe the sum of money of which
recoverv by legal action is forbidden.’” Lord Greene expressed his
disagreement with this argument in the following words: .

The language of the first branch is entirely different from the language of the
second branch. Under the first branch the agreement is 2 nullity before the race
is run. The second branch assumes the race to have been run and the bet to have
been lost. It is true that the language of the second branch would prohibit the
bringing of an action upon a wager which had been won. To that extent ] agree
that it covers ground already adequately covered by the first branch®But this is
no justification for limiting the words of the second branch as suggestec. They
are quite general and when read in their ordinary meaning they extend 1o any
acuon to recover money alleged 10 be won on a wager.'

The same conclusion was reached by the majority of the Law Lords. The
respondents; action was broughtto ‘recover asum of money alieged 1o be won
upon a wager and was therefore rendered void by the statute.

The single question of fact, therefore, that always falls to be determined
in this tvpe of case is not whether there was a fresh bargain but whether,
according to the true nature and substance of the contract, the monev
sought to be recovered is monev alleged. either by plaintiff or defendant.
to be won upon a wager.” This question is, in essence, one of intention.
In each case "the court mustlook to the realitv of the transaction and come
to a finding as to what the true intention was’." Thus in Hill v William Hill
(Park Lane) Lid. there could be no doubt that the subject matter of the fresh
contract was the vervsum of monevwon on the wager. The contractreferred

1% [1949] AC a1 579 and see 541, per Lord Jowit.

16 Hili + Wilisam Hill (Park Lane) Lid [1949] AC 530 at 552. [1949] 2 All ER“452 a1 465.
see also Lord MacDermott at 577 and 480. respecuvely

17 Ibid at 578 and 481. respecuvely, per Lord MacDermort

14 Ibid a1 574 and 47K, respecuvely, per Lord MacDermou. At 559 and 468 .respecuvely,
Lord Greene savs: 'l mhust not be understood as suggestuing that there can never be a
case where a promise bv a defaulung backer given :n consideration of a promise bv the
winner of a bet not 10 repor! the defauller mav be enforced.’ :
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specificallv and solelv 1o the sum fixed in the order of Tauersall’s
committee. and this sum was identical in amount and character with the
wagering debt."” Again. if, as in Coral v Kieyvman.* A fails 10 pav a Jost bet
1o B and his father promises to pav the amount due in consideration that
B will not report the failure to Tauersalis. an acuon brought on this
promise must fail: the transacuon is but a ransparent device 1o avoid the
second branch of the statute. The posinon. however. mav be more doubtful.
Suppose, for instance. that the loser promises to transier his motor car 1o
the winner in return for the iatter’s promise that the non-pavment of the
wager shall be concealed from the laser’s fnends. Is the subject mauer of
this promise ‘a valuable thing alleged to be won on a wager’ within the
meaning of the statute? If the words of the statute are Lo be read hieraliyv.
the promise is not caught bv them: it cannot be said that the motor car was
‘alleged to be won on the wager’. But the courts are hardly likelv 1o sufier
so obvious an evasion. The view emphasised in Hill v Willzam Hill (Park Lane,
Ltd is that one object of the second branch of section 18 is "to preclude
resort to an obvious wav round the earlier provision’,’ and a promise bv the
Joser to transfer to the winner a car substantallv equal to the amount of the
betis onivaslhightlvless transparent device 1o avoid the statute than a new
promise to pav the monev itsel{. But the loser's promise mav wear. at Jeas!
on the surface, a more innocent aspect. Suppose he agrees to sell to the
winner for £2.000 a horse worth £3,000. and. when sued for breach of
contract, pleads that the agreement was made in consideranon that his
failure 1o pav the lost bet should not be published bv the winner. Such a
case mav well provoke prolonged argument. and human ingenuitv may yet
devise more subtle methods of evasion. The principle, however, remains
the same however difficult to applv. No fresh contract is valid if. in the
opinion of the court. 1t discioses in substance an intenuon that the wager
shall be paid.*
The third branch of section 18 may be rendered as follows:

No suitshall be brot. rht ormaintained in anv court of law or equinfor recovering
anv sum of monev or valuable thing which shall have been deposited in the hands
of anv person Lo abide the event on which anv wager shall have been made

The construction put upon these words is that thev merely prevent recovery
bv the winner of the monev deposited with the stakeholder bv his opponent.’
Thev do not prevent either party from recovening his own stake before it has
been paid away by the stakeholder.*

The last branch of the section consists of the proviso and is expressed in
these words:

19 Ibid at 564 and 472, respecuvely, per Lord Normand: at 546 and 461. respecuveli. pe:
Lord Simon.

20 [1951] 1 All ER 518.

1 [1949) AC 530, [1949) 2 All ER 452 at 577 and 480. respecuveiy. per Lord MacDermott

9  The atttude of the courts is indicated bv the case of K v Wesz [19517 2 KB 611, [1951]
2 All ER 408. A chent alieged that 2 firm of bookmakers owed him £37% upon bets piaced
with them, and. to induce them 10 pai. he instructed his sohcitors 1o issue a wnit. The
writ was endorsed 2« a ciaim for monev due on an account stated. though the
endorsement was completelv fictinous. It was held that an attempt 0 deceive the cour:
bv disguising the true nature of the claim and putung forward a feigned 1ssue was «
contempt of court and could be punished as such

% Vemey 1 Huckman (1847) 5 CB 271: Dhgple v Higgs (1877) 2 Ex D 422

P 365. below

by
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Provided alwavs that the enactment shall not be deemed to apply to anv
subscripuon or conmbuton or agreement to subscribe or contnbute for or
towards any plate, prize or sum of money to be awarded to the winner or winners
ot any lawful game. sport. pasume or exercise.

The objectof this is thatlawful prizes shall be recoverable. [t does not. however,
save any transacton which is substanually a wager. [f the so-called prize is in
truth nothing more than a stake put up by wagering parties and merely
masquerading as a prize, it is notrecoverable.’ This was the posidon in Diggle
v Higgs,* where:

A and B agreed to walk 2 match for £200 a side and each deposited this
amount with X to be paid to the winner.

ltwas held thatthe winner was notentitled to recover the loser's deposit from
X. since the moneyv was deposited bv way of wager. [t was held in Ellesmere v
Wailace.” as we have alreadvseen, that there cannot be a multipartte wagering
contract. [t would seem to follow, therefore. that the winner of a lawful game
in which there are several competitors can recover the agreed prize, even
though it consists whollv of money deposited by the competitors themselves,
always presuming, of course, that thev are not divided into two sides.

At common law games of mere skill, ie those in which the element of
chance is negligible, such as football, cricket, billiards, horse and foot racing,
are lawful. Formerly, certain games in which success depended upon chance,
such as pharaoh, passage, roulette and all games played with dice, except
oackgdmmon were declared illegal bv statute.” Now no game is per seillegal.
but gaming’ will be illegal if it contravenes the Gaming Act 1968. To attempt
any detailed analysis of this Act in the present book would be out of place, but
two points may be made.

Firstly, "‘gaming’ for the purposes of the Act is defined by section 52 as:

the plaving of a game ot chance for winnings in money or money's worth, whether
any person plaving the game is at risk of losing any monev or money's worth or
not.'”

Bv the same section “zame of chance’ excludes anv ‘athletic game or sport’,
but with that excepton includes ‘a game of chance and skill combined and
a pretended game of chance and skill combined’.

Secondly, Part [ of the Act deals with gaming eisewhere than on premises
iicensed or registered under Part II; Part Il deals with gaming on premises
which are so licensed or registered; and Part [II deals with gaming by means
ot machines. Under Part [, which is alone relevant to this book. gaming is
prohibited if: '

ia) the zame involves plavlng or staking against a bank, wherher the bank is
held by one of the piavers or not: (or)

Diggle v Higgs (1877) 2 Ex D 422: Trmble v Hill (1879) 5 App Cas 342,

118771 2 Ex D 422.

{1929} 2 Ch 1.

Pp 356-357. above.

¢ Gaming Act 1738, 5 20 Gaming Acts 1739 and 1744 These statutes were repealed by
tne Betung and Gaming Act 1960, Sch 6.

10 Contrust the defininon of a ‘wagermg contract” given above at p 356. If nne parn is

10t GE risK, rivere 13 no wagering contract within the meaning of that definition: but

e carutory detinition ot ‘gaming’ s sausficed,
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(b, the nature of the game s suck that the chancesin the game are not equth
favourabie 10 all the plavers: or

‘¢ the nature of the game is such that the chancesin itlie between the plave:
and some other person. or (if there are two or more plaverst hie whollva
partyv berween the plavers and some other person. and those chances ar
notas favourable 1o the plaver or plaversas thevare wo thatother persor.

Moreover. no charge. whether in money or mone? ‘swaorth. mav be madce ‘1
respect of the ganming . and ne levy mas be charged. divectiv or indirectis. 1.
am of the stakes or winnings of the plavers. In streets and pubiic places
gaming.subjecttoan excepuon for certain games plaved on licensed premses.
1s completelv prohibiied *” The Act lavs down penalties for contraventions ¢
anv of these prohibinons.”

b The effect as between principal end ageni
The relationship of principal and agent mav arise undera wagering conyici
in two distingt cases.

Firstiv. where the stakes are deposited with an agentasa stake-holder.

Secondlv. where @ principal instruclts an agent to effect wagenng
transacuons on his behalf.

Where the two wagering parties. A and B. each deposit 2 stake with X 1
abide the event. the legal posinon of X 1s that he is the agent of Awithregarc
10 A'sstake and the agent of Bwith regard 10 B'sstake. In each case hisauthorino
is the same. namelv. 1o pat the monev to the winner. The ruie of agency lav
relevant to this case is that if an agent acts within the scope and dunng the
continuance of his lawful authortv the principal is bound. but that if he
exercises the authorir after it has been revoked he is liable 1o his principa:
for the conseqmences.

The effect o1 this upon a wagering contract in which stakes are deposited i
that, notwithstanding the determinanon of the event upon which the wage;
turns. either party mav require the repavment of his stake before ithasbeen paic
awav in accordance with his former instructions. If the loser makes no demanc
until his stake has been paid to the winner. his right of recovervis gone. for the
stakeholder has mereiv exercised the authorio actuallv conferred upon him.
If. on the other hand. the loser demands the return of his money before 1t has
been paid 10 the winner. the stakeholder is personaliv liable if he disregaras
the revocaton of his authonitv and hands the stake 1o the winner." In Dhggw s
Haggs. the facts of which nave already been given.” the stakeholder paid both:
stakes to the winner in spite of a written order to the contraryfrom the joser. and
he resisted an acuon for 1ts recovery by reiving upon the words of the Gaminc
Act 1845 that 'no suitshall be brought to recover any sum of money ... depositec

11 Gaming Act 196x. « 2(1. By s 2(2). this prohibivon does not apph i gaming on .

domestic occasion 1t & private dwelling. o1 10 gaming in & hosiel, nall of residence. eic

b the resigent or mmates thereo! As o gaming al enterminments no: held fo:

phvale gam.. see « 41

Secuons 3 anc 4 See however s 40 as 10 special charges for piaving at certain clubs anc
mstitutes

% & 5 and 6 Set also s 7 for special provisions as 1o persons under eighteen

5 S £ See also < 40 ac o forfeiture of anvthing relaung to the oftence

5 lame v Hiekmar (18470 5 CB 271

' Hampaer + Wabi (1876 | QBD )&

17 P 80 above
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366 Contracts rendered void by statute

in the hands of any person to aside the event’.” isut, as we have seen. the
meaning attributed to these words by the Court of Appeal was that the winner
cannotrecover his apponent sstake from the stakeholder, not that a depositoris
disentitled to recover his own stake.

Where an agentis instructed to effect a wagering transaction on behalf of
his principal, litigation may arise 1n two ways: the agent may claim relief against
the consequences of having acted within the scope of his authority, or the
principal may sue the agent for failure to carry out the authority.

[n considering the first of these probiems it is necessary to notice the
general rule of law thatan agentis entitled to be indemnified by his principal
against liability incurred by him in executing his instruction:, unless the
instructions are unlawful.® The rule has been neatly summarise.. by Hawkins
J in these words:

If one man employs another to do a legal act, which in the ordinary course of
things will involve the agent in obligations pecuniary or otherwise, a contract on
the part of the employer to indemnify his agent is implied by law.!

The question whether this doc'rine applies where an agent is emploved to
effecta wager arose in Read v Anderson:*

The defendant instructed the plaintiff, a turf commission agent and a
member of Tattersalls, to back certain h rses at the Ascot meeting. The
plaindff did so, and in tt = result a sum of £175 became due to him from
the defendantin respect of the bets that hac. been lost. A turf commission
agentalways backs a horse in his own name and becomessolely responsible
to the perscn with whom the bet is made. If he is declared a ‘defaulter’
owing to his failure to pay a lost bet, he becomes subject to certain
disqualifications which have a serious effect upon his business.

[t was held that the plaintiff, having paid £175 out of his own pocket to the
person with whom he had made the bet, was entitled to recover the amount
from the defendant.

The decision in Read v Anderson provoked so riany actions of a similar
nature that eight vears later the legislature intervened and stopped the
practice by the Gaming Act 1892. This provides as follows:

Any promise, express or implied, to pay any person any sum of money paid by him
under or in respect of any contract or agreement rendered null and void by the
--. (Gaming Act 1847), or to0 pay any sum of money by wav of commission, fee,
reward, or otherwise .n respect of any such contract, or of any services in relation
thereto or in connexion therewith, shall be nulland void, and no action shall be
brought or maintained to recover any such sum of money.* !

In short, any promise, express or implied, to pay to X any money which has
been paid by him under orin respect ofa wagering contractisvoid. Thus, although
the rule that a principal must indemnify his agent against the consequances

18 P 363. above. !

19 It has also been decided that the recoverv of a party's own stfke is not prevented bv
the Gaming Act 1899 (p 345, below}, since the word ‘paid’ there means ‘paid out and
out: O Sullivan v Thomas [1895] 1 QB 698,

20 Thacker v Hardy (1878) 4 QBD 6835 at 687, per Lindley |.

L Read v Anderson (1882) 10 QBD 100 at 108.

2 (1882) 10 QBD 100: affd |3 QBD 779.
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of exercising a lawfu] authoriwvis still a Jeading doctrine of English law. it has
no application where the consequences result from steps taken in furtherance
of a wagering contract. The agent hasno cause of action either on an accoun:
stated’ or for monev paid at the request of his principal,

With regard to the otheraspect of agency, ie to claims made bv the principal
against the agent. two rules have been established.

Firstlv, the principal cannot sue the agent for a failure to carm out
instructions. In Cohen v Rittell' the defendant. who had been emploved by the
plaintiff to bet on commission, failed to place bets upon certain horses which
he had been insuructed to back. The plaintiff therefore sued him for breach
of the contract of agency, and claimed as damages the money that he would
have received had the bets been made.

Itwas held that the acuon failed. since an agent can incur no legal liabiliny for
failure 1o make a contractwhich, even ifithad been made, would have been void.

In A R Dennis & Co Ltd v Campbell* the defendant was emploved as the
manager of one of the plaintiffs’ betting shops. Betting was on a cash basis onlv
and credit was not allowed, but in breach of his instructions the defendan:
allowed one customer to bet on credit terms. The customer made bets
totalliing £1.000. lost. and failed to pay up. The plaintiffs sued the defendant
for the £1.000. The Court of Appeal held that the action failed since the
£1.000 was "a sum of money ... alleged to be won upon a wager’ within section
18 of the Gaming Act 1845. Inaddition, itwas notshown that the plaintiffs had
suffered any loss bv the defendant’s breach of his instructions since if he had
refused the customer credit, the transaction would probably have not taken
place at all.

Secondly, 1tis well established as a general rule of law that where a person has
received monevon behalf of another he cannotresistan action forits recoverv by
the plea that he received itin respect of 2 void transaction.” In accordance with
this rule it has been held that a principal can successfullv maintain an action for
money had and received against an agent who has made bets on his behalf and
who refuses 1o hand over winnings received from the joser.*

li one agrees w0 receive moneyv for the use of another upon consideration
executed. however frivolous or void the consideration might have been in respect
of the person paying the money, if indeed itwere notabsolutelvimmoral orillegal.
the person so receiving 1t cannot be permitied 1o gainsav his having received 1:
for the use of that other.*

The result is that if A backs 2 horse with B and wins. the Gaming Act 1845
prevents him from recovering hiswinnings from B. Butif he empiovs C 1o make
the betwith B, he can recover anvwinnings that are actually paid bv B to C. In
this last case C. if he is unscrupulous, may plead that he did not in fact place
the bet as agent but accepted it himself as a principal. If. however, C holds
himself out as a betring agent he may, at anv rate in the absence of clear
evidence to the contrary. be estopped from denving that he acted as agent.”

Law v Dearniem [1950) ) KB 400, [1950] 1 All ER 124.
(1889) 22 QBD 680
[1978] QB 365, [1978] 1 All ER 1215.
Chesiure & Co v Vaughan Bros & Co [1920] 3 KB 240 at 255, per Scrutton LJ.
Briager v Savage (1885) 15 QBD 363: Dr Matios v Bempamsn (1894) 63 LJQB 248
Griffith + Young (1810) 12 East 515 at 514515, per Lord Elienborough.

(' Moore v Feachm (189)1 7 TLR 748: Potier v Codrnington (1892) ¢ TLR 54: Grimerc 1
Wilishere (18947 10 TLR 505
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368 Contracts rendered void by siatute

¢ Secunties gruen in respect of wagering contracts
The type of question thart requires consideration here 1s this: suppose ‘hata
cheque or other secunity, given by A to B in payment of moneyv due ur iera
wagering contract. is transferred by 3 to X, isitenforceable in the hanas ot X
or some subsequent transferee fror.. him? In order to answer this question it
is necessary to distinguish two classes of wagers, namely those on games and
those on events other than games, for the Gaming Acts of 1710 and 1835 have
dealt specially with securities given for gaming wagers.
The first section of the Gaming Act 1710, may be summarised as follows:
All securities given for money won by playving at any game whatsoever. or by

betung on games, or for the repayment of money knowingly lent for the purpose
of gaming or bettng as atoresaid shall be utterly void, frustrate and of no effect.

Thisstringent enactment might well cause disaster to an innocent person, for
g p

a ... -que or other negodabie instrument given in any of the circumstances
mecitizd bv © - statute would be worthless in the hands of a subsequent
asferee, astanding that he had given value for itin ignorance of its

orgin. Thisinjuzucs vas therefore nullified by section one of the Gaming Act
1835, which provide. :atevervse urityrenderedvoid by the Actof 1710 shall
no longer be void but shall be acsmed to have been given for an illegal
consideration.

Toillustrate the operation of this section, (=russuppose that A, having lost
a bet to B on a horse ra: :, gives B a cheque for 112 amount. Let us suppose
further that the cheque in the ordinary course of buiiness passes through
several hands and thart the present holder, X, sues A to recover the amount
for which itis drawn.

Now here X holds a cheque which at the time when it was given suffered
from two defects: firstly, it was unsupported by consideration, since it was
given in respect of a void wagering contract; secondly, it was tainted by
illegality, since it came within the terms of the Actof 1825, X, however, can
cure these defects by proofthatheisa ‘holderin due course’, an expression
which describes the holder of a bill of exchange, cheque or promissory
note, complete and regular on the face of it, who takes itin good faith and
forvalue without notice of any defect of title in the person who negotiated
it to him." Normally every holder is presumed to be a holder in due course;
but where the instrument is tainted in its origin by illegality, asitis in the
hypothetical case under discussion, the burden is on the holder to prove
atfirmatively that ‘subsequent to the ... illegality value has in good faith
been given'."

The result, therefore, is that X can recover on the cheque provided that
he proves two facts, namely, that he or some previous holder gave value for it
and that he had no notice of the iilegal consideraton. When.the action is
heard, the defendant, A, will give evidence that the cheque was drawn in
payment of a gaming debt, and then X must prove that when he took the
cheque he was unaware of the circumstances in which it was given.” In short,
the effect of the Act 0f 1835 is to throw the burden of proving value and good
faith upon the holder of the bill or note.

11 Bills of Exchange Act 1882, s 29(1){a) and (b).
12 [bid. s 30.
13 Hay o Aviing (1851) 16 QB 423: Waolf v Hamilton [1898] 2 QB 337.
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The position with regard to a cheaue which is drawn to enable a person
game on licensed premises s consiaered later.”

Achegue or other security @iven for moneviostunder anon-ganiig wage:
1s @iven without consideraton. simce the wager 1tseif 1s void. but there 1s 1ic
ruie either at common law or by statute which taints it with illegaho. Its one
defectiswant of consideration. and this is cured bvitssubsequent transter {or
value. I{. for instance. a cheque i« given bv A to B in pavment of 2 bet on the
date of the nextwar,. and islaterindorsed bvB 1o X in settlement of an accoun:
for goods delivered. itis enforceabie at the suit of X. Itis guite immaierial tha.
at the ume of taking the cheque he was aware of the arcumstarnices in whicl,
it was given by Ato B

Further. in a case such as this. where the consideration for the original
drawing of the cheque is void but notiliegal. there 1s a presumpuon that the
holder, ie X in the above exampile. has given considerauon. In other words the
burden is on the defendant to prove that consideration has not been given.”
Thus in Fitch v jones'

Jones made a bet with B concerning the amount of the hop dutvin 1854
Having iost, he gave B a promissory note for £40 in pavment. Bindorsed the
note to Fitch. When sued on the note, Jones pleaded thata durviay on Fiie
to prove that considerauon had been given.

The piea failed and judgment was given for the plaintff.

What has been said in this secuon applies onlv to subsequent transfers o!
asecurity. An original party (o a wagering contract Cannot sue upon a securin
given in respect of the wager, no matter whether itis given for avoid or foran
illegal considerauon.”

d  Theeffect as between lender and borrower

The law which regulates the right of a lender to recover loans made for
wagering purposes is both confused and iliogical. and precludes a scientific
analysis. 1t mav be considered under five heads.

1t was held in 18388 that monev lent for plaving at or betting on an iliega.
game isirrecoverable.”® Now no game is perseiliegal. bur the rightof recover
will still be excluded if the gaming is conducted illegally. ie in contravenito
of the provisions of the Gaming Act 1968."

The second question is whether a loan is recoverable if made for the
purpose of gaming that will be lawfullv conducted. In Cariton Hall Club
Laurence® the divisional court invoked the Gaming Acts of 1710 and 1835
and denied anv right of recovery. The first of these statutes. as we have seer..
provided that all securiues given for the repavment of monev knowingivien:
for the purpose of plaving at or betung upon anv game whatsoever shouid be
utterlv void. The second enacted that such a securitv should not be void but

14 P 37]. belown

15 Fucn v Jones (1855) 5 E & B 238 Liliey v Rankin (18861 56 LJOQB 24¢

16 (1855) 5 E & B 238

17 Wilham Hill (Park Lane) Lid v Hofman [1950] 1 All ER 1013

18 M'Kinneli v Robinson (1838) 3 M & W 434,

19 Certain games were declared illegal bv vanous statutes. bui these have now beer
repeaied; p 364. above

20 (1929} 2 KB 153

i P 365. above
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should be deemed to have been given for an illegal consideration. Neither
statute, itwill be nonced, provided in terms thata loan for gaming as distinct
from a security given by the borrower should be void, and the question was
whether the contract of loan itseif was also stawutorily affected. The facts were
these:

The plamuffs, proprietors ofa club in Maida Vale, were accustomed tosell
chips representing a money value to members who wished to play games
for money. They supplied the defendant with chips to the value of £28 7s
3d for the express purpose of playing poker ar.d snooker, and accepted his
cheque for this amount. The cheque was dishonoured.

[t was clear that the plaindffs could not recover on the cheque, since it
constituted a security within the meaning of the statutes. Instead, they sued
on the contractofloan, arguing that the statutes did notinvalidate the contract
and its consideration but only the cheque, and they were able to cite several
authorities prior to 1835 in which it had been held that a loan of money for
the purpose of gaming, as distinct from a security given in respect of the loan,
was valid and enforceable. There is considerable force in this argument.
Neither statute deals with the loan itself, but only with the right of a person
to enforce a security given in respect of the loan. Moreover, the later statute,
so far from prejudicing the rights of lenders, is merely designed to afford some
measure of protection to third parties. The court, however, followed a dictum
ofthe Courtof Exchequerin 1842,* and found for the defendant, holding that
the combined effect of the Acts of 1719 and 1835 is to avoid ail loans where
the contractual undertaking is that the money shall be used in playing at or
betting upon games.

In CHT Ltd v Ward,” the Court of Appeal doubted Carlton Hall Club v
Laurence and expressed the view obiter that a loan for lawful gaming is
recoverable, but found that in the instant circumstances the lender was
precluded from recovery by the Gaming Act 1892.*

The plaintiffs, proprietors of a club, issued chips on credit to the defendant
which she used for the purpose of gaming, They sued her to recover the
amount by which her losses had exceeded her winnings.

The plaintiffs contended that the issue of chips was equivalent to a loan for
lawful gaming and as such recoverable; but the fatal flaw in this argument was
that they had in fact paid the gaming losses of the defendant, since their
practice was to pay cash to the winners at the end of each session. Therefore
the promise of the defendant was rendered void by the Gaming Act 1892, as
being a promise to pay a sum paid by the club in respect of her gaming
contracts.

Special provision, however, has now been made for loans connected with
gaming that is lawfully conducted on licensed premises. The Gaming Act
1968 provides that where gaming takes place upon premises licensed for this
purpose, neither the licensee nor his agentshall make any loan or allow any

2 Applegarth v Colley (1842) 10 M & W 728 at 732.

3 [1965] 2 QB 63 at 86, [1963] 3 All ER 335 ar 842-843, per cuniam. See also MacDonald
v Green [1951] 1 KB 594 at 600, per Cohen LJ.

4 P 366, above.
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credit (a) forenabling any person to take partin the game, or (b) in respect
of any losses incurred by any person in the gaming.’ To contravene this
provision is an offence under the Act.?

Buta cheque drawn to enable a person to take part in gaming on licensed
premises is enforceable if it satisfies certain conditons.. It is enacted that
neither the licensee nor his agent shall accept such a cheque and give in
exchange cash or tokens, unless:

(a) itis not a post-dated cheque:
(b) it1s exchanged for the equivalent amount of cash or tokens;
(c) itisdelivered toa bank within two ‘banking days’ for pavmentor collecdon.”

[t1s expressily provided that nothing in the Gaming Acts of 1710, 1835, 1845
or 1892 shall affect the validity of, or any remedy in respect of, any cheque
which is accepted in exchange for cash or tokens to be used by a player on
premises licensed or registered under Part II of the Act of 1968.*

The third proposition concerns loans made for the purpose of gaming
in foreign countries and later sued upon in England. [t is now well
established thatmoney lent for the purpose of plavabroad can be recovered
in England provided thatitis recoverable in the country where the gaming
takes place.” Moreover, a lender who accepts an English cheque or other
security in payment of the amount, though he is preciuded by the Acts of
1710 and 1835 from enforcing the security, may disregard the cheque and
successfully mainrtain an action in England upon the original contract of
loan."

Fourthly, alender who pays the amount of the loan, not to the horrower,
but directly to the person to whom the borrower has lost money under a
wagering contract, whether it be a wager upon a game or some other event,
has no right of recovery.” Further it was held in MacDonald v Green that
there is no right of recovery if the money is paid directly to the borrower,
provided that it is lent subject to an undertaking that it shall be passed to
the winner in discharge of the bet. The reason in these cases is that the
money has been paid ‘under or in respect of’ a wagering contract, and is
therefore rendered irrecoverable by the Gaming Act 1892, For the same
reason the amountof aloan isirrecoverable if, atthe requestof the borrower,
itis paid to astakeholder to abide the event ofa wager made by the borrower
with a third party.”

Fifthlv, monevlentto a borrower and used by him to pav bets which he has
already lost is recoverable,'* provided that it does not impose any obligation

3 Gamung Act 1968, s 16(1).

A Ibid, s 23.

7 Ibid. s 1642) and (3). The expression ‘banking davs’ means a dav which is a business
dav under s 92 of-the Bills of Exchange Act I882: Gaming Act 1968, s 1A{3)

3 Gaming Act 1968. 5 16(4). in conjuncuon with s 9

3 Quarner v Colston (1342) | Ph [47: Saxdy v Fuiton [1909] 2 KB 208.

10 Societe Anonyme des Grands Etablissements du Tougquet Paris-Plage v Bawmgarr (1927) U6
LfKB 789

11 Tatam v Reeve [ 1893] 1 QB 44: Wonlf v Freeman (19371 L All ER |78: Saffery v Mayer [1901]
| KB L1. CHT Ltd » Ward [1965] 2 QB 63. [1963] 3 All ER 535

{2 71951) | KB 594, [1950] 2 All ER 1240: Hill v fox (1859) 4+ H & N 339

13 Carnee » Plimmer [1897] 1| QB 034

V4 Re £)'SNhea, -x p Laneasier 11911 2 KB 98]
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upon him to employ the money in this particular manner. The contract of loan
in this case isunobjectionable. Itis notvoid under the Gaming Act 1845 since
itis nota wagering contract; itis not caught by the Gaming Acts 1710and 1835
which, so far as regards loans. are confined to money lent for the purpose of
gaming or betting on games, and do not extend to loans in respect of games
or bets already completed; and it is not void under the Gaming Act 1892 for
the monev is at the free disposal of the borrower and therefore, in the view of
the Court of Appeal. it has not been paid to him ‘under or in respect of a
wagering contract.

The distincton is clear enough: a loan which leaves the borrower at libertv 1o
apply the monev as he wishes, is not invalidated by the Gaming Act 1892, even
though it is contemplated by both parues that he will probably pav betting debis
with it; but when a loan is hampered by a stipulation that the monev isto be used
for paviment of a beruing debt, then no mauer whether the stipulation is express
or implied or to be inferred from the circumstances, the loan is a payment in
respect of the betting debt and is hit by the Act.*

The Court of Appeal construed a contract in the first of these two senses, in
the case of Re O’Shea." where one Lancaster guaranteed the overdraft of a
debtor to the extent of £500 which in fact enabled him to pav lost bets. The
debr that thus became due 1o Lancaster was held to be valid and enforceable.
Kennedyv L] described the position in these words:

What was done here was that the debtor went to Lancaster and said ‘I have
incurred a debt, will vou increase the guarantee to the bank in order to enable
me 1o pav it>' 1 cannot without forcing the words treat that as a transaction in
which there was a payment by Lancaster to the creditor. There has been no
pavment bv him ‘in respect of anv contract or agreement', and unless there has
been such a pavment the statute does not apply.*

Thus what should be observed with some care is that a loan is not
irrecoverable under the Gaming Act 1892 unless there is a definite
agreement, express or implied. that the monevis to be used for gaming or
for paying lost bets. The mere probability that it will be so used is no bar
to recovery. In the Cariton Halicase there was perhaps some justification for
inferring an agreement in that sense, since apparentlv the poker chips
were useless for anv other purpose; in MacDonald v Green the Court of
Appeal was satsfied that the understanding to apply the monev to the
pavment of betting losses was a true term of the contract; butin Re O'Shea
the evidence disclosed no obligation binding the borrower to employ the
monev for any parucular purpose.

Lastly, the question whether monev lent for the purpose of making 2
bet. or paving a lost bet, on a non-gaming wager, which has not vet called
forajudicial decision, presumably depends upon the same consideratons.
The monev will be recoverable unless it is lent subject to a binding

obligation, express or implied, that it 1s to be used solely for the purpose
of betung.

15 Maocdonald v Green [1951) 1 KB 594 at 605660, [1950] 2 All ER 1240 at 1244-1245,
per Denning LJ.

16 [1911] 2 KB 981.

17 Ibid at 988.
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B AGREEMENTS PROHIBITED BY COMPETITION LAW™

EC and UK Competition Rules

The validiry of contracts may be affected bv both ECand UK competition laws.
UKcompetton law underwent fundamental reform in 1998 with the passing
of the Compeuton Act 1998 and UK domesuc law 1s now largelv based upon
the EC provisions. For this reason itis necessary to look at the EC compeution
rules before turning to the UK provisions. At present the EC rulesand the UK
rules are not murtuaily exclusive. Although the EC rules can apply oniy where
there is an effect on inter-Member State trade” UK law can aiso apply where
there is an effect on inter-Member State trade so long as there is an etfect
inside the UK. [t must be noted. however, thatthe EC Commuission is currenty
proposing the ‘'modernisaton’ of the wav in which the EC compeution rules
are implemented.” Under Artcle 3 of the draft Regulatdon proposed bv the
Commission Community compeution law would apply to the exclusion of
national competition laws in situations where there was an effect on inter-
Member State trade.!

1 THE EC COMPETITION RULES

The EC competition rules are contained in Articles 31-89 (ex Arucles 35-94)
of the Treaty of Rome.* The principal substantive provisions which affect
transactions between private parties are Article 81 (ex Article 85) and Article
82 (ex Article 86).* Of these Article 81, which deals with agreements between
undertakings, has the greatest impact on the enforceability of contracts.
However, Article 82 deals with abuses by firms in adominant posinon and can
in some situations affect the enforceability of contractual arrangements
entered into by such firms. Hitherto, despite the direct effect of Artcle 31(1)
and (2) and of Article 32, EC competition law has primarily been enforced by
the EC Commission.' It is important to note that the policy objectives behind

18 In previous ediuons of this work the discussion of compeuuon law was divided between
this chapter and the two succeeding chapters. The statutory provisions are now all
discussed in this chapter. The common law rules as to restraint of trade are sull discussed
in Chapter 12. Purists may object that someumes compettion law makes contracts
illegal rather than void but it is now believed that this objection is outweighed by the
advantages of having ail the discussion in the same place.

19 However, see p 377, below for the wide interpretauon which is given to this concept.

20 Commission White Paper on Modernisation of the Rules [mplemenung Arucles 35 and
36 (now Arucles 81 and 32) of the EC Trearv Of [1999] C 132/1.

I Draft Council Regulation on the implementation of the rules on competiton laid down
in Arts 81 and 82 of the Treary and amending Regulations 1017, 68, 2988/ 74, 4056+
36 and 3975/87. COM [2000] 582. The Regulauon would need to be adopted bv the
Council, acting on a qualified majonty under Art 33. and the requisite number of
Member States mav not agree to this proposal.

2 The Arucles of the Treaty of Rome were renumbered by the Treatv of Amsterdam. The
renumbering took etfect on | Mav 1999, In this Chapter the new Arucle numbers are
used cven when referring ro matters aking place bhefore | Mav 1999,

3 Arts 33-35 (ex Arws 37-89) concern matters of procedure and entorcement; Art 36 1ex
Art 90) concerns the applicanon of the compeuuon rules to public underiakings and
undertakings given special or exclusive nghts bv the State; and Arts 37-39 concern
State Aids

4+ The Competinon Directorate-General was previously known as DG [V
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the competition rules are not onlv to protect competition as the best means
of promoting consumer welfare but also 1o promote the single European
market. EC comperivion lawis therefore concerned to prevent undertakings
hindering inter-Member Staie trade and this means that contractual terms
which hinder the free flow of goods and services between Member States will
normallv be prohibited.

Article 81

Article 8] contains three paragraphs. Artcle 81 (1) prohibits agreements.
concerted practices and decisions of associations of undertakings which have
astheirobjectoreffect the prevention. restriction. or distortion of competition
within the common market and which mav affect trade between Mem her
States. It then gives a non-exhaustive list of five particular examples. Arucle
81(2) savs thatagreements or decisions prohibited by Article 81 (1) are void.
Article 81(3). however, provides that Article 81(1) mav be declared
mapplicable to agreements, decisions and concerted practices which fulfil
certain criteria. -

Artucle 81(1 j—the prohibition of anti-competitive agreements
Arucle 81(1) provides:

The following shall be prohibited as incompatible with the common market: al}

agreements between undertakings. decisions bv associations of undertakings and

concerted practices which mav affect wrade between Member States and which

have as their object or effect the prevention, restriction or distortion of

competition within the common market. and in particular those which:

(a) directly or indirecty fix purchase or selling prices or anv other trading
conditions:

(b) limit or control production, markets, technical development. or investment;

(c) share markets or sources of suppiv:

(d) apply dissimilar conditons 1o equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage:

(e} make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature: or according 10
commercial usage. have no connection with the subject of such contracts.

Arocle 8] and its supporting structure has produced a complex body of law
intowhich itwould be inappropriate 1o venture here® but the following major
pointsshould be noted. The Treaty of Rome contains no definition clause, so
the meaning of the terms used in Arucle 81 has been clarified by judgments
of the European Court of Justice and decisions of the Commission.

(a) "Agreement’ is interpreted verv widely and encompasses anv kind of
understanding between the parties whether or not intended to be legallv
binding. The concept of an agreement within the meaning of Article 81 (1)
centres around the existence of a concurrence of wills between at least two
parues, the form in which it is manifested being unimportant so long as it
consttutes the faithful expression of the parties’ intention.* It is therefore

5 See Whish Competiion Law (Butterworths. 4th edn. 2001): Jones and Sufrin EC
Competition Law: Text. Cases and Materials (OUP. 2001): Bellamv and Child Europear
Community Low of Competition (Sweer and Maxwell. 5th edn. 2001): Butterworth:
Competition Law (looseleaf): Korah Arn Introductory Guide to EC Competition Law and
Fractice (Hart Publishing, 7th edn. 2000;. Furse Competition Law of the UK and EC
(Blacksione. 2nd edn. 2000,

£ Case T41/96 Baver AG v EC Commission [2001] 4 CMLR 126, para 6¢
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wider than the conceptof acontract in UK law as discussed elsewhere in this
book. [tcoverswritten agreements, oralagreements, informalunderstandings,
‘gentlemen’sagreements’, standard conditions of sale, and tradeassociation
rules, but not a collective agreement between trade unions and employers.’
For an agreement to exist it is 'sufficient that the undertakings in questuon
should have expressed their joint intenton to conduct. themselves on the
market in a specific way'.® An agreement may be spelt out ot a course of
dealings berween the parties where one party may be taken as having tacidy
acquiesced in terms imposed by the other,” and out of decisions taken by a
supplier in the context of a selective dismibution nerwork.” However,
genuinely unilateral conduct on the past of one party, where the other party
has not acquiesced, is not an agreement because it does not involve the
concurrence of wills which is the hall-mark of an agreement."* Undertakings
may be taken as having entered into agreements prohibited by Artucle 31(1)
through the activities of their employees, despite the ignorance of the senior
management.'*

There is no ‘intra-enterprise conspiracy’ in ECcompetidon law. Under the
so-called ‘single economic entity doctrine’ two or more legally separate
entites may be regarded as one party for the purposes of Article 31(1), so that
arrangements between parentand subsidiarvcompanies, or between different
subsidiaries of the same parent, will notbe regarded as ‘agreements’. This is
so however anti-competitive the arrangements seem to be."* The same applies
to the application of the conceptofa ‘concerted practice’. For the purposes
of competition law the notion of the parties to the agreement includes the
parties’ connected companies.

(b) "Concerted practice’ is a problematic concept covering behaviour
which amounts to collusion between parties falling short of an agreement
(even given the wide interpretaton of ‘agreement’ under Article 31(1)). The
ECJ has described a concerted practice as ‘any form of coordination by
undertakings which, without having reached the stage where an agreement
properly so called has been concluded, knowingly substitutes practical
cooperation between them for the risks of compettion'."* Nothing turns on
whether the conductof parties is categorised asan agreementorasaconcerted
praciice; all that macters is that thevhave colluded. Where undertakings have
been engaged in a cartel, proof that thev have entered into concerted
practices may be difficult to find, and the Commission is not able to relvon
parallel behaviour, such as similar price increases, as evidence that they have

Case C-67/96 Albany International 8V v Stichting Bedrufspensioenfonds Textielindusirie

[1999]) ECR 1-5751, [2000] + CMLR +46.

3 Case T41/96 Bayer AG v EC Commussion [2001] + CMLR 126, para 67; Case T-7/89 SA
Hercules Chemicals NV v Commission [1991] ECR II-711, para 2.

9 Case C-277/87 Sandoz Prodotti v Commusion [1990] ECR [45.

10 Case 107/82 AEG-Trlefunken v Commussion [1983] ECR 3151, [1984] 3 CMLR 325.

11 Case T-#1/96 Baver AG v £C Commussion [2001] 4 CMLR 126 (a unilateral refusal o
supplv is not an agreement

12 Cases 100-103/30 Musique Diffusion Francaise SA v Commusiton ( Pioneery [1983] ECR
1825 [1983] 3 CMLR 221.

13 Eg Case C-73/95P Viho Europe BV v Commussion [1996] ECR [-3457, [1997] 4+ CMLR +19
{dividing the common market bv export bans)

14 Case 48/69 /CI v Commussion (Dvestujfs) {1372] ECR 619, [1972] CMLR 557. para 4.

Case C-49/92P EC Commussion v Anewe Partecipaziont 5pA [2001] + CMLR 602, para 113

see also Case 40/73 Suiker {'nir v EC Commussion [19753] ECR 1663, 11976] | CMLR 295,

Cases (89785 ctc A Ahlstrom Ov o Commission [1993] ECR [-1307, [1293] + CMLR 07
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infringed Article 81(1) unless there is no other plausible explanation for the
parallel behaviour.” A conceried practice requires the parties to it 1o acrualh
behave collusivelv on the market. rather than merelv 1o plot to behave anu-
competitivelv. However. once parties have been proved to have engaged in
concertation their subsequent behaviour on the marketis presumed to have
beeninfluenced by the concertation. and the burden of proof therefore shifts
to the undertakings to disprove the concerted practice.

(c) 'Decisions bv associations of undertakings ' means that collusion
between undertakings within the context of trade associations or similar
bodies” is caught bv the Article 81(1) prohibidon. The rules and constitution
of the association will countasa ‘decision’. A non-binding recommendation
by the association will countasadecisionifits object or effectis to influence
the members' commercial behaviour."

(d) An 'undertaking’ is ‘any entity engaged in an economic activity,
regardless of itslegal status and the wavin whichitisfinanced'.” An economic
activity is any acuvity consisting in offering goods and services on a given
market.™ ‘Undertaking’ is therefore a wide concept embracing everything
from a multi-national company to an irfdividual person’ and the entitv does
nothave to take alegalivrecognised form. The greatest problem isin the area
of public bodies and bodies acting in some way under the aegis of the State,
and the EC] has said that the distinction is between ‘asituation where the State
actsin the exercise of official authority and thatwhere it carries on economic
activiies of an industrial or commercial nature by offering goodsand services
on the market'.* The crudal factor is the nature of the activity rather than the
nature of the bodv performing it.*

(e) In order to be caught by Article 81(1) the agreement, concerted
practice or decision must have as its ‘object or effect’ the 'prevention,
restricion ordistortion of competition’. The terms ‘prevention’, ‘restriction’
and ‘distortion’ are generally used interchangeably, although one or the
other may be more suitable in a particular context.* The competition to which
Article 81 (1) refers may be that between the parties to the agreement-or that
between -one -or more of them and a third party, which means that both
horizontal agreements (agreements between partiesat the same level of the

15 Cases C-89/85 eic A Ahlstrom Oy v Commission [1993] ECR 1-1307,-[1993] 4 CMLR 407.
This creates parncular difficultes where ohgopolistic indusiries are concerned as the
economic theory of oligopolistic interdependence predicis that oligopolies can
indulge in parallel behaviour without colluding, see Bishop and Walker The Economics
of EC Competitior. Law. 2.19-2.6 (Sweer and Maxwell).

16 Case G49/92 EC Commission v Anic Fartecipazsoni SpA [2001] 4 CMLR 602.

7 Such as agricultural co-operauves. see eg MELDOC [1986] O] 1.348/50.

18 Cases 96-102,104,105.108 and 110/82 NV JAZ Jniernational Belgium SA v Commission
[1983] ECR 3369,[1984] 3 CMLR 276.

Y Case C41/90 Hifner v Macroion [1991) EGR-1 1979, (19931 4 CMLR 306, para 21.

20 Case 118/85 Commission v ltaly 11987] ECR 2599, para 7.

1 Although itdoes not include emplovees, Case 40/73 Suiker Unie v EC Commission [1975)
ECR 1663. [1976] 1 CMLR 295, para 539.

2 Case C-3457/95 Diego Cali v SEPG [1997] ECR 1-1547, (1997] 5 CMLR 484, parz 16.

5 See Case C41/9% Hofner v Macroton [1991] ECR-] 1879, {1993] 4 .CMLR 306: Case C-
244/94 Federation Francaise des Societes o Assurance v Minsiere de UAgnicuiture [1995)
ECR 1-4013,[1996] 4 CMLR 536); Case 364,92 SAT flugpeselischaft v.Luroconsrol [1994]
“ECR 143, [1994] 5 CMLR 208); Case C-159/9]1 Poucer w Assurances Générales de France
11993] ECRI-637; Casc -343/95 Diego Gali v SEPG [1997] ECR 1-1547, {1997] 5 CMLR
484, & ’

4 “Restricoon’ will be used in this chapier as shorthand.
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market, such as two manufacturers) and vertical agreements. fagreements
between partes ar a different level of the market. such as a supplier and its
distributors) can be caught.’ Some agreements are prohibited by Article
31(1) because their object is. ant-competitive, which does not necessarily
mean thatthe parties had a subjective intention to behave anti-competitvely,
butthattheagreementrestrictscompetition bvits very nature. Example of this
are agreements between competitors. to: fix prices or divide up markets
between them, and export bans in vertcal agreemenss. If the object of the
agreementis not the restriction of compeuton. then its effecton the market
has to be examined.®

The ‘preventon, restriction or distortion of compettion’ test is an
economic one, which means that the agreement should be looked atin its
economic context in order to assess the impact which it really has on
competition.” There have been decades of controversy about whether the test
is applied too broadly, particularly bv the Commission, to catch agreements
which are notreally ant-compeuuve. The question is to what extent the pro-
and anti-competitive aspects of an agreement should be weighed up under
Article 81(1) (the so-called ‘rule of reason’ approach) rather than under
Article 31(3). The current approach of the Commission is to take a more
economic approach to theapplication of Article 31(1) thanithasdonein the
past, thus catching fewer agreements within the pronhibiton.* However, in
Metropole Télévision v Commussion’ the CFIsaid that the existing case law did not
establish the existence of a rule of reason in Community lawand that the pro-
and anti-competitive aspects of a restriction should be weighed under Artcle
81(3) rather than Article 81(1).

(f) The Article 81(1) prohibition applies only if there is an effecton inter-
Member Stare trade. This effect may be directorindirect, actual orpotenaal®
and, again, this test has been widely interpreted by the Commission and the
ECJ and an agreement wilt be caught by Artcle 81(1) if it is merely capable
of having such an effect. There may be an effecton inter-Member State trade
if there is likely to be an impact on the compeddve structure in the EC."

un

Cases 56 & 58/64 Etablissements Consten SA & Grundig-Verkaufs-GmbH v Commission

[1966] ECR 299, [1966] CMLR +18.

6 Case 56/65 Société Technique Mintere v Maschinebau Ulm GmbH [1966] ECR 235, [1966]

1 CMLR 357.

Cases 36 & 38/64 CEtablissements Consten SA & Grundig-Verkaufs-GmbH v Commission

[1966] ECR 299, [1966] CMLR 418: Case C-234/89 Stergios Delimitis v Hennsnger Brau

[1991] ECR 1-935, [1992] 3 CMLR 210: Case C-250/92 Gettrup Kiim v KLG [1994] ECR

- 3641, [1996] 4 CMLR 191.

8 See the Guidelines on Honzontal Restraints O] [2001] C 3/2, and the intenton
expressed by the Commission in the White Paper on Modernisation of the Rules
Implemeating Articles 85 and 86 (now Articles 81 and 82) of the EC Treaty Of [1999]
C 132/1, para 78.

9 Case T-112/99 Métropole Télévision v Commission. judgment 18 September 2001, paras
72-78.

10 Case 56/65 Sociéte Technique Miniére v Maschinebau Ulm GmbH [1966] ECR 234, [1966]
L CMLR 357.

i1 This form of the test is usually used in Art 82 rather than Art 31 cases. See Cases 6.7,

73 Istituto Chemioterapico [taliano Spa and Commercial Soivents Corpn v EC Commussion

[1974] ECR 223 [1974] 1| CMLR 309. [n cases concerning maritime transport on

shipping routes between the EC and third countnes there has been held to be an effect

on inter-Member State trade hecause of the effect on the competition between ports

in different Member States. see eg CEWAL O] [1993] 1.34/20, [1995] 5 CMLR 198

(affirmed in Cases C-395 and 396P (lompagnie Marittme Belge v Commission [2000] +

CMLR 1076), concerning shipping between the North Sea ports and West Africa.
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(g) The restricnon of competuon and the effect on inter-Member State
vade have to be ‘appreciable’ before Article 81 (1) applies.* The Commission
periodically publishes a Nouce as 10 the thresholds below which it considers
that Article 81 does not normallv applv because the agreement is de minimis,
The current Nouice” sets the thresholds in terms of the parties’ market
shares: if the partestoahorizontal agreement have a combined marketshare
ofless than 10% or the parties 10 a verucal agreement have a combined market
share of less than 5%, the transacuon will be de minimis. The Nouce also savs
thatArucle 81 (1) will notusually apply to agreements to which the only parues
are small and medium sized underwakings (SMEs).”However, the Nouce
makes it clear that the applicabilitv of Arucle 81 (1) 1o bonzontal price-fixing
or markersharing agreements, and to territorial protection clauses in verucal
agreements cannot be ruled out even if the market share thresholds are not
exceeded. An agreement will also not necessarily be de minimisif it is one of
anewwork of agreements between the partiesand the Notice states thatitdoes
not apply if the relevant marker is restricted by the cumulative effects of
parallel networks of similar agreements operated by other undertakings.*

(h) EC compettion law has extra-térritorial effect. The EC] has held that
agreements wholly between undertakings outside the EU mav be caught by
Articie 81(1) if 1hey are ‘implemented’ inside the EU." Also, the single
‘econormic enuty doctrine’” may bring foreign parent companies into the
Jurisdicuonof the EU through the actuvioes of their subsidiaries.”

(i) Asexplained aboveArticle 81(1 jappliesto both horizontaland vertical
-agreements." Apartfrom resale price maintenance many nanonal systems of
competition law take a more relaxed attitude 1o verncal agreements than 1o
‘horizontal agreementsas theyare considered less injurious to the compettve
process and indeed maybe positively beneficial 1o consumer welfare.™ In EC
competnon daw, however, distribunon and other vertical agreements have
been seenasa threattothe single market because of theirtendencyto divide
markets on geographical dines and hinder the free flow of goods between
Member States. dn 1996 the EC Commission launched a review of its attitude
towards vertical agreements’ which culminated in a new block exemption on

12 Case 5/69 Vélk v Vervaecke [1969] ECR 295

13 Commission Nonce on Agreements of Minor Importance O] [1997] C372/15. The
Comnussion . has proposed .a revision of this Nounce: O] [2001] C 149/18.

14 The cmnena for.an SME are.laid down in the Annex 1o Commission Recommendauon
96/280/EC O] 1996 1107/4

15 Para 18.

16 Cases:89.104,114.116,117 and 125-129/85 A Ahistrom Oy v Commession [1988] ECR 5195,
[1988] 4 CMLR 901. In a case concerning the EC Merger Regulaton the CFl has heid
that the EC Commuission has junsdicuon over mergers berween non-EU companies
where ‘it was foreseeable that 2z proposed concentraton would have an immediate and
substanual effect within the Communiry’, Case T-102/96 Gencor Lid v Commission [1999]
ECR II-753, [1999]) 4 CMLR 971. The concept of ‘having efiects’ mav.be-wider than tha:
of ‘impiementation’. See further. Whish Competition Law (4th edn. Butterworths, 2001 ;.
For the -position -under the UK.Compeuoon Act 1998, below p 384,

17 See above p.375.

18 Case 48/69 JCI v Commission (Dyestuffs) [1972) -ECR 619, [1972] -CMLR 557.

19 Cases 56 & 58/64 Liabiissements .Lonsten SA & Grundig-Verkaufs-GmbH v Commission
[1966] £CR 299, [1966] CMLR 418: sec pp 376377,

20 See joneswand-Sufrin EC Gompetition JLaw: Texi, Lases .and Materials (OUF, 2001) Ch ¢

1 .Green Paper on Vertical Restramnts in Competition Foliey (COM(96) 721, final, 22 januan
1997 [1997] 4 CMLR 519.
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verucal restraintsin December 1999 ¢ This Regulation provides an exemption
from Article 81{1) tovertical agreements which complvwith 1ts terms, provided
that the supplier does not have a marketshare exceeding 309%.° Resaie price
maintenance provisions and provisions hindering imports and exporuw
between Member States are not block exempted pursuant 10 Regulation
2790/1999 and are extremely unlikelv 1o receive individual exempuon.*

Article 81(3 )—inapplicability of Article §1(1) to certain agreements
Arucle 81(3) provides:

The provisions of paragraph 1 may, however. be declared inapplicable in the case

of:

- any agreement or category of agreements between underiakings:

- anv decision or category of decisions by associatuons of undertakings:

- anv concerted practice or categorv of concerted practices.

which contributes 10 improving the production or disiribution of goods or 10

promoting technical or economic progress, while allowing consumers a fair share

of the resulung benefit, and which does not

(2) impose on the undertakings concerned restrictions which are not
indispensable 1o the auainment of these objecuves;

(b) afford such undertakings the possibilitv of eliminating competivon in respect
of a substantal part of the products in question.

Thus Article 81(3) sets out the four criteria which agreements caught by
Article 81 (1) mustmeet if theyare to escape from the prohibition. There are
two -positive criteria (firstly, improving producton or disuibuton. or
promoung technical or economic progress and second, allowing consumers
afairshare of these benefits) and two negative (noindispensable restricnons
and no substantal eliminaton of competition). All four criteria must be met.

Until now only the EC Commission has had the powertoapplvArucle 81 (3)
and declare Article 81(1) inapplicable because the criteria have been met.*
Neither national competition authorites, national courts or the ECJ have anv
powertodoso. Article 81 (3) hasnotbeen directivapplicable. The Commission
exercises its power by granting individual exemptions Lo agreements which
are notified to it and by issuing block exempunons.”

(&)

Regulation 2790/1999, the ‘Vertcals Regulauvon’. O] [1999] 1L336/21. The Commissior.

has issued a Nouce explaiming the Regulavon and 1ts new policv. Guidelines on Veruca!

Resurainis, O] [2000] C 43/1. For an explanaton of block exempunons, see below p 380

2 In cerwain situations the marke share cap applied 10 the buver rather than to the
distributor. Regulavon 2790/1999, Ar 3(2).

4 For individual exemptions. see p 380, below.

5 Counci] Reguiation 17 O] Spec Ed [1959-62]. 87, Art 9(1). Reguiavon 17 is the main
regulation implemenung the competition rules. There are provisions analogous to Ari
G(1) in the regulatons implementing the competition rules in the special sectors eg
Council Reguladon 1017/68 O] Spec Ed [1968] 302. applving the compeuuon rules

. -to xail. road .and iniand waterway transport

6 Regulation 17, Art4(1). Art 4(2) provides for a category of ‘non-notifiable agreements’

7 Ari81(3). it will be noted, provides for Art 81(1) to be declared inapplicable in respec:

of ‘categones’ of agreements ewc. The Council conferred on the Commission the power

10 do this bv wav of block exempuons in respect of vertical agreements and bilateral

intellecual propern licences (Council Regulavon 19/65 Q] [1965-66] 35 as amendec

bv Council Regulavon 1215,99) and in respect of horizonial co-operauon agreements

(Council Regulavon 2821/71 O] [197]1] 1032). The Council has also authorised the

Commission 1o 1ssue hinck exempuons in paris of the transport secior, and 1n. certair

cases the Council has iself 1ssued block exempuons (for instance, Council Regulavor

4056/86 O] [1986] L375/4 on maniume wansport,.
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Individual exemptions take thé form of a decision, one of the forms of
EC legislation provided for by Article 249 (ex Article 189) of the EC Treaty.
In practice the Commission issues very few individual exemptions.” In the
great majority of cases the Commission settles the case informally by
sending the partiesa ‘comfortletter’ telling them thatitconsiders that the
agreementdoes meet the criteria for exemption but thatitdoes notintend
to proceed to a formal decision. This leaves the parties without legal
security as comfort letters cannot be treated by national courts as equivalent
to a decision.’

Block exemptions are regulations which provide that agreements which
comply with their terms satisfy the Article 81(3) criteria and are exempted
without notificadon to the Commission. Older block exemptions® contained
lists of both "black’ clauses—provisions which an agreement could notinclude
ifit was to come within the block exemption, and ‘white’ clauses—provisions
which the agreement couldcontain. However, the most recent block exemptions
such as that on vertical restraints contain only black clauses." As block
exempuons are regulations and therefore directly applicable,” national
courts are able to apply them and so a UK court may declare an agreement
which complies with a block exemption to be exempted from Article 81(1)
by virtue of Article 81(3)."

[n 1999 the Commission put forward proposals for the ‘modernisation’ of
the rules applying Articles 81 and 82, and in 2000 published a draft
regulation for the implementation of its proposed reforms.** The Commission
is proposing the abolition of the notification and individual exemption
svstem. Instead, Article 81(3) would become a ‘directly applicable legal
exception’, which could be invoked by parties in any court or before any
competifionauthority . Agreements which are prohibited by Article 81 (1) but
meet the Article 81(3) criteria would be lawful from the tme of their
conclusion without any need for a prior constitutive decision as at present.
The whole of Article 81 would therefore become directly applicable, and
would be applied bv national courts and national competition authorities if
and when the matter of the lawfulness of an agreement became an issue before
them. This radical proposal therefore does two interconnected things: it
abolishes individual exemptions and decentralises the application and
enforcement of competition law to national competition authorities and

3  See the Commission’s Annual Reports on Competition Policy.

9 For the position of national courts in applying the EC competition rules see Case C-
234/89 Stergios Delimitis v Henninger Brdu [1991] ECR 1935, [1992] 5 CMLR 210;
Commission Notice on Cooperation between National Courts and the Commission O]
1993 C39/5: and below. p 383.

10 For example, Commission Reguladon 1983/83 on exclusive distribution agreements;
Commission Reguladon 1984/83 on exclusive purchasing agreements; Commission
Regulation 240/96 on technology transfer agreements.

Il Commission Regulation 2790/1999, O] [1999] L336/21 on vertical restraints.

12 Art 249EC.

I3 As explained further in Commission Notice on Cooperation between National Courts
and the Commission Of 1993 C39/5.

l4 Commission White Paper on Modernisation of the Rules Implementing Articles 85 and
36 (now Artcies 31 and 32) of the EC Treaty Of [1999) C 132/1.

|53 Proposal for a Council Regulation on the implementation of the rules on competition
laid down in Arts 81 and 82 of the Treaty and amending Regulations (EEC) 1017, (EEC)
2088/74, (EEC) 4056,86 and 3975/87. COM(2000) 382.
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national courts.” The changes would have an important effect on the wav that
questions of the validity and legality of agreements to which Article &1 mas
apply are dealt with in natonal courts, discussed below.

Vordness under Article 81(2 ) and the other conseguences of entering inlo a prohibited
agriemeni
There are a number of consequences of parties entering into an agrecment
prohibited by Articie 81 (1) which isneitherindividuallynor block exempied
Under the implementing regulations the Commission mav fine the parties®
and/or adopt a decision ordering them to bring the infringement of the
competition rules to an end.” As Article 81(1) is directly applicable third
partics mayv rely on it as a cause of action™ or as a defence.®

Article 81 expressly provides for the sanction of voidness. Article 81 (2"
says:

Any agreements or decisions prohibited pursuant to this Article shall be
automatically void,

Despite this plain wording the EC] has held that only the elements of an
agreement which infringe Article 81 are void, not the whole agreement.:
Whether the non-infringing provisions of the agreement can stand depends
onthe testfor severabilityin the law applied by the national court before whicl:
the status of the agreement has arisen in litigation.” There is no Community

16 For a discussion of the proposals see Whish and Sufrin Communin Competition Law:
Notification and Exemption—Goodbye to All That in Hayton (ed) Law's Future(s) (Hari
Publishing, 2000); the proposals are discussed in the context of the historical
development of Community competition law in Wesseling The Modernisation Of EC
Antifrust Law (Hart Publishing, 2000).

7 Regulation 17, Art 15. The fine mav be as much as £1 million or 10% nf the
undertzking's turnover in the previous vear. In theorv this relates to all products (or
services ). worldwide, see Cases 100-103/80 Musique Diffusion Francaise SA v Commission
(Piwomeer) [1983] ECR 1825 [1983] 3 CMLR 221, and the turnover concerned is thar
of the group of connected companies to which the infringing underuaking belongs.
In practice the turnover accounted for by the product 10 which the infringement
relates will be relevant, see eg Case T-77/92 Parker Pen v Commission {1994] ECR II.
549.

18 Regulation 17, Art 3(1).

19 lv appears from the Faciortame case, Case C-213/89 R v Secreiary of Stawe for Transport,
ex p Factoriame (No 2) [1990] ECR 1-2433, [199(0] 8 CMLR ) that there it in Communit
law an obligation on national covrts to grant interlocutory relief 1o protect Communin
nghts. The UK courts have granted interlocutory relief in several compeulon cases.
such as Cutsforth v Mansfield Inns [1986] 1 CMLR 1. a brewerv tie agreement which
excluded the plaintff from the hst of approved amusement machine suppliers. The
House of Lords has accepted that the competition rules can give rise to an action for
damages bv third parties (Garden Cottage Foods Ltd v Milk Marketing Board [1984] AC
130, [1983] 2 All ER 770) but there has been no case in which such damages have
actually been awarded. although cases have been settded on the basis that such
damages would be available. There have been cases in other Member States in which
damages have been awarded. eg Euro Garage v Renault, 28 March 1988 (Cour d'Appel
de Pans).

20 For example. .in cases alleging infringement of the plaintiff's intellectual property
nghts, as in Philips Electronics v ingman Lid [1998] 2 CMLR 839.

I Case 56/65 Société Technigue Miniére v Maschinebau Ulm GmbH {1966) ECR 235, [1966]
1 CMLR 357, 376.

2 Case 3189/82 Société de Ventr de Ciments et Bétons de LEst SA o Kerpen and Kerpenn GmbH
[1983] ECR 4173, [1985] 1 CMLR 511. For severance in UK law see pPp 470475, beiow

—
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law doctrine of severance. This means that the outcome of litigation can vary
depending on the applicable law of the contract, a problem which could be
midgated by harmonisation of the Member States rules on severance. In UK
law the leading case on severability in competitdon cases is Chemidus Wavin®
in which Buckley L] said that the quesuon was whether after excising the
prohibited provisions the contract could be said to fail for consideration or
any other ground, or would be so changed initscharacteras notto be the sort
of contract that the parties intended to enter into at all.' This was applied in
Inntrepreneur Estates Ltd v Mason® in which a Depurty High Court judge said that
in the lease ofa public house it would be possible tosevera beer tie obligation
from the obligation to pay rent.®

Aqueston which arose before the English High Courtin Passmorev Morland
pié was whether an agreement which is void for infringing the competition
rulesisvoid for ever or can be void orvalid depending on its economic effects
from time to time.* In that case Passmore took a lease of a pub from
Inntrepreneur in February 1992. The tenancy agreement contained a beer
tie, an exclusive purchasing agreement whereby Passmore contracted to buy
all its beer from Inntrepreneur, its assigns and nominees. Five months later
Inntrepreneur wransferred the reversion of the lease, and it was eventually
acquired by the defendant, Morland. The terms of the lease did not fall within
the relevant block exemption,® and a notification to the Commission for
individual exemption made in July 1992 was later withdrawn, apparently
because the Commission informed Inntrepreneur that the terms did not
qualify for exemption. In 1997 Passmore informed Morland that he considered
the beer tie was unenforceable for infringing Article 31(1) and that he
reserved the right to buy beer products from other brewers with immediate
effect. The crucial factwas that Inntrepreneur owned approximately 4,500 on-
licensed premises in 1992, all let on terms which included a beer tie similar
to that in Passmore's lease, whereas Morland was a small brewer whose ted
estate amounted to only 0.19% of licensed outlets in the UK. The Court of
Appeal held that even if the cumulative effect of Inntrepreneur’s agreements
was to restrict competition because it foreclosed the market to other producers,
so thataccording to the judgmentof the ECJ in Delimitis® the agreement with
Passmore infringed Artucle 81(1) and was void under Article 81(2), the
iniringement and therefore the voidness came to an end when Morland
acquired the lease. Morland’s share of the market wasso insignificant that the
arrangement with Passmore was de minimis and not brought within Article
31(1) by the network effect. The Courtof Appeal held thatinsuch asituation
an agreement which is void at its inception can spring to life when its
economic effects change, in casubya change in the parties, and beconie valid.

Chemidus Wavin v Société pour la Transformation [1973] 3 CMLR 314. CA.

Ibid, at 320.

[1993] 2 CMLR 293, QB.

See also [nntrepreneur Estates (GL) Ltd » Boves [1993] 2 EGLR 112,

[1998] + All ER 468; affd [1999] 3 All ER 1005, [1999] 1| CMLR 1129, CA.
Passmore’s action was for a deciaraton that the beer-ue was unentorceanle. He had
onginallv claimed damages and restitution as well, but the claims were not pursued
necause ot the Court of Appeal judgment in Gibbs Mew v Gemmell, discussed below p 384
which had been delivered in the meantme.

2 Commission Regulation 1984/83 on exclusive purchasing agreements.

10 Case C-234/89 Stergqios Delimitis v Henminger Brau [1991] ECR 1935, [1992] 5 CMLR
210.
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The reverse can alsa occur. so that a previouslvvalid agreement mav become
void. As Chadwick L] said:

Agreementsare prohibued when and while thevare ince mpitible with compeniuon
i the comman market and not otherwise

In coming to this decision Chadwick L} distinguished the case before him
from Shell UK Ltd v Losiock Garage Lic" in which the Court of Appeal held that
apetrol ue agreementvalid at the ume thatit was entered into did not become
uneniorceable {or restraint of trade because it subsequently became
unreasonable or unfair. That rule could not apply in the context of E(
competition law. =

The greatest problem for natuonal courts in applving Artcle 81(2) 15 the
Commission’s monopoiv over individual exempuons.’” The bifurcation of
Article 81, whereby Arucle 81(1) is directly applicabie and national couris
have a duty to applv it whereas onlv the Commission decides whether an
agreement can be individually exempted, puts courts faced with questions as
to the validitv of agreements in a difficult position. If the court decides that
the agreementinfringes Article 81 (1), it can come to no definitive conclusion
as to its vahidirv without knowing whether it satisfies Article §1 (5. 1 there is
arelevantbiock exempuon with which the agreement complies. the court can
hold the agreementvalid. If not, and the agreement has not been notifiec o
the Commission it will usually be invalid as there can normaliv be no possibihn
of exempuon in respect of anv period before the date of notification:
EXEMPUONS are not retrospective.’ However, if an agreement has been
notified to the Commussion. or itisa non-notifiable agreement, the possibilirv
of exemption exists and the national court mav have to stav proceedings 1o
awail the outcome of proceedings before the Commission." In 1995 the
Commission issued a Notice giving guidance to national courts in theis
application of the competition rules.” Nevertheless. there is no satisfactor:
soluuon either there or eisewhere 1o the problems caused by the present
Commission monopoly. The position will be remedied if the modernisation
proposaisare implementec, as national courts will be able to decide themselves
whether or not Article 81(3) applies.

11 [19%77]) 1 All ER 48]. [1977) 1 WLR 1187.

12 And will nol appiv in the context of domesuc competuon law under the Competton
Act 1998 see below p 38¢

1% See above. p 379-380

14 Regulauon 17, Art 6(1, The excepuons to this are agreement: falling withsr
Regulavon 17, Art 4(2). which do not have 1o formaliv notified to the Commission and
can be retrospecuvely exempled. Art 4(2} was of litde importance until amended b
Regulation 1216794 O] [1999] L14872 as il covered 2 ver narrow categon of
agreements. However. Regulauon 1216/99 brought ali vertical agreements within Ari
4(2)(2)1a) (manv verucal agreements are block exempted by Regulauon 2790/9% bu:
there are marker share thresholds 1n that Regulation. above which 1t does not applvi
The ‘non-notifiable’ categorv of agreements in Art 4(2)(2) is therefore now of
considerabie significance. Also. there 1s a doctrine of ‘provisional vahiditv’ 1n respec:
of old agreements (those whicn were 1n exisience before 19621 which orobabiv apphe:
in addinon 1o agreements onlv brought within the compeunon rures necause of the
accession 1o the EU of a new Member State.

15 A nauvonal court cannot treat a2 comfor leuer as an individual eXempuon pecause the
comiori lerier s not a deasion of the Commussiorn

16 Commussion Nouce on Cooperation between Nauonal Gourts and the Commssion O
1995 C84/5. winch 1s based on and elaborates on the wdgment of the EC] in Case -
234 /80 Stevpros Delimins o Henminger Brau [199]11 ECR 1-932. [1942%] 5 CMLR 210,
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The UK courts have had to grapple with the issue of whatare the consequences
as between the partes of entering into a prohibited agreement. We have seen
above in Passmore v Morlanda situation where one party attempted to escape its
contractual obligations by pleading that the contract infringed Arncle 31(1).
The UK courts have not shown themselves sympathetic to this tactc, the so-
called ‘Euro-defence’, which has been used as a sword as well as a shield. The
singer George Michael, for example, asked fora declaration thathis recording
contract with Sony was void on the basis that it infringed Article 81(1) as well
as arguing that it was void as being in restraint of trade at common law. Parker
] held that Artcle 81(1) was notinfringed as the recording contractdid not have
an appreciable effect on inter-Member State trade."” Many of the cases where
parties have pleaded Article 81 in the UK courts have involved ted house
agreements, because for a long ime the Commission, fearing the foreclosure
effecton the beer market of networks of tying agreements, applied Article 81 (1)
very widelv to such agreements and was very restrictive as to the terms to which
it would grant exempuon.”® More recenty the Commission has been readier
to hold that beer ties are either not caught by Article 81(1),” or can be
exempted,” and the new block exemption on vertical restraints takes a broader
brush approach and does not contain special provisions for beer tes.'

One major question which has arisen iswhethera party toa contract which
is void for infringing the compettion rules can notonlyavoid its enforcement
but also claim resdrution of benefits it has paid to the other party under the
contractand/or damages for the harm itsuffered from the contract’s operation.
[n Gibbs Mew plc v Gemmell,* another tied house case, the Court of Appeal said
obiter that such recovery was impossible since an agreement prohibited by
Article 81(1) is not only void but illegal: being illegal the principle in pan
delictoapplies and in English law neither party can claim from the other party
for loss caused to him by being party to an illegal contract.’ The categorisation

17 Panayiotou v Somy Music Entertainment (UK) Ltd [1994] ECC 395. The conclusion about
the lack of effect on inter-Member State trade was rather strange but the case did not
20 10 appeal as it was settled.

18 The inter-Member State trade effect arises in these cases from the difficulties of
importers trving o penetrate a3 market networked with rying agreementws. Commission
Regulation 1983/84, the block exemption on exclusive purchasing agreements, contained
special provisions on beer ues. Case C-234/89 Stergios Delimitis v Henmunger Brau [1991]
ECR 1-935, [1992] 5 CMLR 210. a seminal judgment of the ECJ] on the applicadon of
art 81(1), concerned a beer te which was outside the block exemption because of specific
clauses which did not comply with the detailed requirements of the block exemption.

19 An approach approved by the CFI in Case T-25/99 Roberts v Commussion. judgment 3
July 2001 following the test laxd down by the ECJ in Delimitis (see note 18 above) for
ascertaining whether a beer ue is caught by art 31(1). ¥

20 Eg Whithread O] (1999] L38/26, (1999] 5 CMLR 118: Bass Of [1999] L 186/1. [1999]
53 CMLR 782: Scoutish and Newcasile O] {1999} L186/28, [1999] 5 CMLR 331

1 Reguiaton 2790/1999 on verucal restraints, O] [1999] L336/21.

2 {1999] ECC 97, [1998] Eu LR 3588.

3 This rule is discussed below, pp 429 ff. In general English contract law it would make
a difference whether the contract is classified as illegal or as void (see chs 11 and 12):
whether the doctrine of severance applies (see pp 470-475) and whether the parties
are treated as equaily at fault (see pp 422 tf). [t is a conceivable argument that a publican
who has a beer tie imposed on him bv the brewer's contract 1s not equally at fault with
the brewer but that view has not 2een taken in the cases here cited. This firm statement
bv the CA was in line with a number of unreported High Court decisions where ciaims
Sv 4 partv 0 an agreement infringing Art 31 for restitution or damages had been
rejected: eg [nniregrenenr Estates v Milne, 30 July 1993; Inntrepreneur Estates pic v Smythe,
14 October 1993; Trent Taverns v Sykes [1998] Eu LR 371; Parkes v Esso Petrolrum Co Ltd
{1998] Eu LR 350 (concerning a petrol rather than a bheer tie)
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of an infringing agreement as illegal therefore bars anv restitutionan or
damages claim bveither partv. Peter Gibson L] rejected the argument thatthe
parues were not in pan delictobecause the publican was much the weaker parn.
and said that Arucle 81 (1} was concerned not with inequaht of bargaining
power between the partes 10 the illegal agreement but with the effect of tha:
agreement on competiton.

The pointin Gibbs Mew. however. was referred bvalater Courtof Appeal to
the EC] under the Arucle 234 reference procedure in Couragev Crehan.* The
CA asked the EC]. in effect. whether 2 part 1o 2 prohibited vied house
agreementwas entitled o claim from the other partvdamages arising {rom his
adherence to the prohibited agreementand whether. or in what circumsiances.
arule of natonal lawwhich prevented him doing so (ie as enunciated in Gibbs
Mew) wasinconsistentwith Communitvlaw. The EC]J said that Communitv law
did preciude an absolute rule in national law which prevented anv parwvio an
agreement which infringed Community law from recovering damages:
Communitv law did not however preclude a rule to the effect thata partvwhao
bore significant responsibilitv for the distortion of competivon could not
recover.” The question 1s whether one party found himself 1n a markedh
weaker positon than the other, such as seriously to compromise or even
eliminate his freedom of negotiation and his capacitv to avoid or reduce loss.'
In other words the ECJ, unlike the Court of Appeal. is prepared to recognise
inequality of bargaining power in this context.

The ECJ judgment in Crehan, contrarv to Gibbs Mew. allows damages and
restitution actions to parues who have had the contractual terms imposed
upon them, and this would appiynotonlywhere Arucle 81 was being apphed
in UK courts but also where the parues had entered into an agreement
prohibited by the equivalent provision in domesuc competinon law, the
Chapter | prohibition under the Competition Act 1998

Article 82
Article 82 prohibits an undertaking in a dominant posiuon 11 the common
market or a substantial part of it from abusing that posiuon. It provides:

Anv abuse bv one or more undertakings of a dominant posivon within the
common market or in a substanual part of it shall be prohibited as incompatibie
with the common market in so far as it mav affect trade between Member States.

Such abuse may, in partcular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other
unfair trading conditions:

(b) limitng production. markets or technical development to the prejudice
of consumers:

(c) applving dissimilar conditons to equivalent ransacuons with other trading
parties, thereby placing them at a compenuve disadvanrage:

(d)making the conclusion of contracts subject to acceptance bv the other
parties of supplementarv obliganons which, by their nature or according
to commercial usage, have no connecunon with the subject of such contracts.

4 Case C453/99 Courage v Crenan, judgment 20 September 2001
5 Ibid, para 36

6 Ibid, para 33

7 See below, p 393.
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The question of whether or notan undertaking is in a dominant posiuon in
a substantal part of the common market is a complex one on which there is
40 vears of cases and decisions by the ECJ] and the EC Commission: and the
reader is referred to the specialist works on the subject.* The terms
‘undertaking' and ‘may affect trade between Member States "are given the
same interpretation as they are for the purposes of Article 81.” Unlike Artcle
81 there is no exemption procedure” and the problems discussed above
concerning notifications and exemptions are therefore not an issue in
respect of Article 82.

As with ‘dominant position’ the conceptofan 'abuse’ is complex. The list
in paragraphs (a) to (d) of the Article is non-exhaustive and ‘anti-compeutive’
as well as “exploitative’ conduct is caught by Arucle 82." [n particular the ECJ
has held that it can be an abuse for a dominant firm to enter into some kinds
of contractual arrangements. This may be because theyare unfair to the other
partv or because they have the effect of foreclosing the market to compeutors.
So, for example, agreements by which adominant firm entersinto requirements
contracts, exclusive purchasing arrangements, contracts providing for lovalty
rebates (whereby the buver getsa discountifit buys solely from the dominant
firm) or tying arrangements, may amount to an abuse.*

The underlyving idea behind Article 82 is thata firm in adominant position
can distort competition by its unilateral conduct. The other party to an
agreement which amounts to an abuse of a dominant position can therefore
be seen as among the victims of the abuse, rather than a party to it. Although
Article 82 does not expressly say that the abusive provisions of the agreement
are void itis assumed that thatis the consequence of the Article 82 prohibition
and that the other party can treat them as unenforceable (the same issue of
severability arises as in respect of Article 81').” As far as the other party
claiming restitution or damages is concerned, the issue in UK law could be
whether the principle in respect of Article 81 stated obiter by the Court of
Appeal in Gibbs Mew, that a prohibited agreement is iilegal and therefore in
pari delicto applies,® applies equally to Artcle 82. There is a good argument
thatitshould not, because the ratonale for the two provisions is different, as
whereas Article 31 (1) prohibits agreements, Article 32 prohibits abuses. However.
after the ECJ judgment in Courage v Crehan,” this might well become a moot
point, because ¢x hypothesi an agreement between a dominant and non-
dominant firm is one in which one party is in a weaker position. The question

3 See fn 3, p 374, above.

9 See above, pp 374375, 377.

10 The onlv derogation lies in Art 36 which provides for the non-application ot the
competition rules in limited circumstances to undertakings entrusted with “services of
general economic interest’ bv the State.

11 Case 6/72 Europembaliage Corpn & Continental Can Co Inc v EC Commission [1973] ECR
215 [1973] CMLR 199.

12 As is contemplated in Art 32(a) iseif.

13 See for example Case 35/76 Hoffmann-La Roche v Commussion [1979] ECR 461 [1979]

3 CMLR 211: Case 322/81 Nederlandsche Banden-Industrie Michelin v Commission [ 1983]

ECR 3461 [1985] | CMLR 282,

See above pp B81-382,

See R Wlush The Enforceability of Agreements under EC and UK Competition Law in F D Rose

(ed) Lex Mercatonia: Essays tn International Commereial Law in Honour of Francs Revnols

{LLP, 2000) 297-319 ac 317.

if Discussed above pp 384385,

v

17 Case U433'99 Cournge v Crehan, judgment 20 September 2001,
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is therefore whether it is always assumed that the non-dominant firm had the
terms of the contract imposed upon 1t, without any genuine freedom to
choose.

2 THE UK COMPETITION RULES

The posution before | March 2000

United Kingdom legislation for the regulation of restricuve trading
agreements was consolidated by the Restricuve Trade Practices Act 1976.
For some twenty years before that restrictive agreements relating to goods
had been subject to statutory regulation by virtue of Part [ of the Restrictive
Trade Practices Act 1956.* During that pertod Part I of the 1956 Act was
amended by the Restrictive Trade Practices Act 1968 and furtheramended
five years later by the Fair Trading Act 1973.” In particuiar, provision was
made by the Acts of 1968 and 1973 for the extension of the scope of Part
I of the 1956 Act by statutory order. PartI was applied in 1969 to information
agreements relating to goods® and in 1976 to restricuve agreements
relating to services. Minimum resale price maintenance was dealt with by
specific legislation. [t was prohibited by the Resale Prices Act 1964, and
then by the Resale Prices Act 1976. Procedures under the Fair Trading Act
1973 (FTA), which provided for incustry-wide investigations in situations
of scale and complex monopoly, and under the Competition Act 1980,
which provided for investigations into anti-competitive practices by
particular firms,' could result in firms. being prohibited from entering
into certain types of agreement.

The position after the coming into force of the Competition Act 1998

The Restrictive Trade Practices Act 1976 and the Resale Prices Act 1976 were
repealed by the Competition Act 1998, which came into force on 1 March
2000.! There are transitional provisions for agreements which were made
before 1 March 2000 (the ‘starting date’).’ The Compeution Act 1998 applies
toall agreements made on oratter the starting date to the exclusion of the two
1976 Acts. The anti-<competitive practices provisions of the Competition Act
1980 were repealed* but the monopoly provisions of the FTA remain in force.

18 From 1948 to 1956 such agreements had been subject to statutory regulaton bv virtue
of the Monopolies and Restricuve Pracuces (Inquiry and Conarol) Act 1948.

19 Fair Trading Act 1973, Parts (X and X.

20 Restrictive Trade Practices (Informauon Agreements) Order 1969 (S1 1969/1842).
The order was made under the Restricuve Trade Practices Act 1968, 5 3(2) bud later
took effect as if made under the Restrictive Trade Practices Act 1976. No order was ever
made by the Secretary of State under s 12 of the 1976 Act for regulating informacon
agreements relating to services.

| Marketshare and rurnover thresholds below which businesses were excluded from the
provisions of thel980 Act were set by Order. The relevant figures were 23% of the
market and £10 million (atter 1994) anaual turnover: Anti-Competitive Practices
(Exclusions) Order 1994, 31 1994,1557 amending Anu-Competitive Practices
(Exclusions) Order 1980, SI 1980,979.

2 Compeution Act 1998, s 74 and >ch 4.

3 Competition Act 1998, Sch 13: The Compeution Act 1998 {Nouficauon of Excluded
Agreements and Appealable Decisions) Regulations 2000, 31 2000/263; The
Competition Act 1998 (Director's Rules) Order 2000, 51 2000/293; OFT Guideline 106
Transittonal Arrangements.

Compettion Act 1998, s 17,
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In July 2001 the Government published a White Paper A World Class Competition
Regime® which contains proposals for some changes to the regime under the
Competition Act 1998, including measures for more siringentenforcement.

The Competition Act 1998

UK competition law was fundamentally reformed by the Competition Act
1998. The reasons for the reform were the unsatisfactory and inadequate
nature of the previousJaw,* the need for more stringent provisions, including
more effective enforcement measures and more effective sanctions, and the
desirability of harmonising UK law with EC competition law.’

The Competition Act 1998 bringsinto domestic competition law provisions
analogous to Article 81 and Article 82EC, but without the ‘affect on trade
between Member States’ criteria. The ‘Chapter I prohibition’, contained in
s 2 of the Act, is equivalent to Article 81 and the ‘Chapter II prohibition’,
contained in s 18, is equivalent to Article 82. The whole essence of the UK
provisions is that they broadly replicate EClaw. The key to the Actis s 60, the
‘governing principles’ clause. It provides thatso far asis possible, and ‘having
regard to any relevant differences between the provisions concerned’, the
authorities and courtsin the UK are to maintain consistency with EC law. This
is to be done by following the decisions of the ECJ and ‘having regard to’
decisions or statements of the Commission. The scope and significance of s
60 is considered further below* but the basic position is that the concepts in
the Act, such as ‘agreement’, ‘undertaking’, and ‘object or effect the
prevention, restriction or distortion of competition’ must be given the same
meaning in UK law as they have in EC law.

Primary responsibility for enforcing the Competition Act lies with the
Director General of Fair Trading (DGFT), who heads the Office of Fair
Trading (OFT), a non-ministerial government department. The OFT has
published a series of Guidelines explaining the provisions of the Competition
Actand indicating how the DGFT expects them to operate.® The Guidelines
include explanations of the relevant EC law. Appeals from decisions of the
DGFT lie to the Competition Commission Appeal Tribunals and thence on
a point of lawo the Court of Appeal.™

The Chapter I Prohibition
The Competition Act 1998 s 2(1)-(3) provides:

Cm 5233 (2001).

For an account of the 1976 Acts, see Ch 10 of the 18th edn of this book.

See the Secretarv of State {Margaret Beckent) during the Second Reading of the Bill,
Hansard, HC, 11 Mav 1998,-col 25. The genesis of the reform of UK law was the Liesner
reports of the late 1970°s, A Review of Monopolies and Mergers Policy Cm 7198(1978) and
A Rewew of Restnetive Trade Practices Poliy Cm 7512 (1279). Under the Conservative
government there were two Green Papers. Review of Restrictive Trade Practices Poiscy: A
Consuliative Documeni, Crn 33] (1988) and Abuse of Market Fower: A Consultative Document
o Possible Legisiative Options, Cn 2100 (1992), a White Paper Opening Markets: New
Policy on Restrictive Trade Practice. Cm 727 (1989}, and a further consulation ‘document
and a draft Bill in 1996. The incoming Labour government announced its intennon
to reform competition law in the Queen’s Speech in Mav 1997 and introduced the
Competition Bill into the House of Lords in October 1987, It received the Royal Assent
on 9 November 1998

& See p 393-394, ‘below.

¢ As required by Competition Act 1998, s 52

10 Competition Act 1998, s 4649

=}
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(1) Subject to section 3, agreements between undertakings, decisions by

associatons of undertakings or concerted practices which—

(a) may affect trade within the United Kingdom, and

(b) have as their object or effect the preventon, restriction or distortion of
competition within the United Kingdom,

are prohibited unless they are exempt in accordance with the provisions of this

Part.

(2) Subsection (1) applies, in particular, to agreements, decisions or practces
which-

(a) directly or indirectly fix purchase or selling prices or any other trading
conditions;

(b) limit or control production, markets, technical development or invesument;

(c) share markets or sources of supply;

{d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a compettive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to
commercial usage, have no connection with the subject of such contracts.
(3) Subsection (1) applies only if the agreement, decision or practice is, or

is intended ro be, implemented in the United Kingdom.

The wording of subsection (2) is identical to the corresponding para of
Article 81(1). The wording of subsection (1) is almost identical, except that
competition must be distorted in the United Kingdom and trade affected in the
United Kingdom. Section 2(7) provides that "the United Kingdom’ means, in
relation to an agreement which operates ot is intended to operate only in a
part of the United Kingdom, that part. It does not provide, however, that the
part has to be substantial or significant, and this means that the Actcan catch
agreements which have onlyavery localised effect. Subsection 2(3) addresses
the question of extra-territorial effect which is not expressly provided for in
Article 81(1) but has been dealt with by the ECJ." Subsection 2(3) uses the
wording used by the ECJ in the Wood Pulpjudgment ie that the agreementbe
‘implemented in' the territory.” By making express provision for this
Parliamentiittended to exclide the possibility of a full-scale “effects doctrine’™
becoming applicable under the Actin the future asa result of developments
in European jurisprudence being imported into domestic competition law
via section 60."

As with Article 81, there is provision for agreements which fall within the
Chapter [ prohibition to be exempted. Section 4 allows for individual
exemption to be given by the DGFT to dgreements notified to him in
accordance with s 14. Section 6 provides for the Sectetary of State, on the
DGFT’s recommendation, to issue block exemptions. The criteria for
exemption are laid down in section 9 and are identical to those in Article
81(3). The Actalso provides for ‘parallel exemptions' by which an agreement

l See above p 378, sl :
2 Cases 39, 104, 114, 116, 117 and 125-120/85 A Ahlstrom Oy v Commission (1938] ECR
5193, [1988] 4 CMLR 901

13 For the effects doctrine 1n US antitrust law see Buitenworths Competition Law, Division

XII; Jones and Sufrin, fn 3. p 374, above, Ch i )
14 Lord Simon. Hansard, HL, 13 November 1997. col 261 The CFI nas =.m:|17'.hr: '-~_~‘_l'd
‘affect’ in a merger case, Case T-102/96 Gencor Lid v Commission [1999] ECR 733,

f1999] + CMLR 971.
15 Competrion Act 1998 s 10.
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eitner individualiv or block exempted by EC law™ is automaticallv exempt
from the Chapter] prohibition. Thisalso applies to agreements which do not
infringe Article 81 (1) because thevdonotaffectinter-Member State trade but
which would come within a block excmption if thev did. The parallel
excmption provision is of great importance because it means that it has not
been necessary for the Secretary of State to make Orders providing for block
exempuons, asithas been considered sufficient to relyon the EC exempiions.

The scheme of the Chapter 1 prohibition, with its notifications and
exemptions, wa: deliberatelvmodelied on Article 81 (1). If the Commiission's
modernisation proposals are implemented” the notification and exemption
procedure in EC law will be abolished and the UK and EC systems for the
control of restrictive agreements will once again operate differently.

One way in which the Chapter I prohibition differs from Article 81(1) is
that the Act provides for certain types of agreement to be excluded (rather than
exempted) from the prohibition.” This means that such agreements are not
caught by section 2(1) in the first place. The exclusions are: mergers and
conc. ntrations; matters regulated by competition provisions in other UK
legisiation (Financial Services and Markets Act 2000, Companies Act 1989,
Broadcasting Act 1990, Environment Act 1995); con:pliance with planning
requirements; agreements cleared under RTPA, section 21 (2);* the rules of
‘EEA regulated’ financial markets’; undertakings entrusted with services of
general economic interest;' agreements made to comply with a legal
requirement; agreements made to avoid conflict with the UK's international
obligations (to be excluded by Order of the Secretary of State); agreements
needed to be excluded for exceptional and compelling reasons of public
policy (10 be cxcluded by Order of the Secretary of State); coal and steel
agreements covered 'by the ECSC Treaty: agreements relating ta certain
agricultural products; and rules of professional bodies (as designated by
Order of the Secretary of State). Itis provided that the Secretary of State may
make add to these exclusions, or make deletions.? In addition Competition
Act 1998, section 50 provides that the Secretary of State mayv exclude vertical
agreementsand land® agreements, or modify the way in which the Act applies
to them. The Secretary of State has exercised the section 50 power.*

16 Or which comes within the ‘opposition procedure’ in 2 block exemption, by which an
agreement which does not -come within the relevant block exemption for certain
reasons can be potfied 10 the Commission and will become covered by the block
exemption if the Commission does not take zcuon against it within a specified time,
There is. for example. an opposition procedure in Commission Regulauon 240/96. the
bjock exemption on technology transfer agreements (ie patent and know-how
hecences). .

7 See p 3BC. above

Compeution Act 1998, s § and Schs 14.

As from its coming into force on 1 December 2001; until then the relevent statute is

the Financial Services Act 1986.

(S
" orn

20 This is part of the wansitional arrangement for the replacement of the RTPA 1976
with the Compettion Act 1998, see fn %, above.

i This exclusion corresponds 16 Art 86EC

2 Competuon Act 1958, s 3(2) and (3).

% A land agreement is one which creates, aliers, wransfers or terminates an interest in

land. or an agreement w enter such an agreement and ihe obligations anc restricuons
irsuch an agreement: see Sl 2000/310, fn 4. beiow.

4 Compeution Act 1998 (Land and Veruca! Agreements Exclusion) Order 2000, S!
2000/310. see below p 392
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Asdiscussed above® the ECJ has read a de minémisrequirementinro Article
31(1) by which the prohibition does not apply unless the restriction of
compenaon or the affecton inter-Member State trade isappreciable. Although
the appreciability requirementdoes notappear in the Act, itwas Parliament's
intention thacitshould apply, and itisimported into the Chapter [ prohibition
bvsection 60.° The DGFT's Guideline on the Chapter [ prohibition states that
an agreement will generally have no appreciable effect on compention if the
partes’ combined share of the relevane market does not exceed 25 per cent
(unless it is price-fixing agreement, a resale price maintenance agreement
or one of a network of agreements with a cumulative effect on the market).’
This differs from the Commission’s de minimis thresholds set out in the 1997
Notice.! The Guideline therefore appears to be at odds with the Notice.
Section 50{2) instructs the UK courts to “have regard to’ any relevantdecision
orstatement of the Commission. a category which undoubtedly includes the
Commission Notce, and it may be that a party prejudiced by the non-
application of the Chapter [ prohibition to an agreementwhich fell below the
25% threshold but above the Commission’s thresholds could challenge that
non-application.

Vertical Agreements and Resale Price Maintenance under the Chapter [ Prohibition

Historically UK competition law was not much concerned with vertical
agreements. The Restricuve Trade Practices Acts were directed towards the
suppression of anti-competitive horizontal agreements. Verucal agreements
suchasdistribution arrangements normally escaped the RTPA 1976 by virtue
of section 9(3) and Schedule 3(2).> Minimum resale price maintenance was,
however, prohibited, first by the Resale Prices Act 1964 and then by the Resale
Prices Act 1976: The 1964 Act accomplished the dismantling of individual
resale price maintenance agreements which-had begun some thirty years
before in the grocery trade in response to normal market forces. The effect
of the Acts was o prohibit suppliers of goods which did not qualify for
exemption granted by the Restrictive Practices Court (RPC) from establishing
minimum prices at which those goods could be resold or from seeking to
compel dealers to observe those prices, whether by discriminatory action or
the withholding of supplies. Only two exemption orders were made by the
RPC. These were in respect of books' and medicaments."! The Net Book
Agreement exemption was challenged as being incompatible with EC law,*
but before the martter was finally determined resale price maintenance on
books was abandoned in the UK by various leading publishers in the mid-
1990s, and given the collapse of the agreement the RPC discharged the

P 378,

Lord Simon, Hansard, HL, 9 February 1998, col 357.

OFT Guideline 401. paras 2.1

Commuission Notice on Agreements of Minor [mportance Of [1997] C372/13, discussed

ibove, p 378.

2 And by the fact that under rhe Act agreements were caught oniv if at least two parties
accepted restrictions. A distnbution agreement which imposed obligations on nanlv one
party was .‘heret'ore outsicle the Act.

10 Re Net Book Agrerment [%37 11962] 3 All ER 751, LR 3 RP 246, The Net Book Agreement
involved both collecuve and individual resale price maintenance.

Re Medicamenis Reference 'No 2) 11971] | All ER 12, LR 7 RP 267
12 Case C-360/99P Re the Net Book Agreement: Publishers Association v Commission [1995]
ECR [-23 19951 5 CMLR 13

i o~ T
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exemption order on the application of the DGFT.* Upon the repeal of the
Resale Prices Act by the Competition Act 1895, special transitional provisions
provided for the continuance of the exempiion granted by the RPC 1o
medicaments (over- the- counter medicines: " However, in 1995 1he DGFT
had begun the process of applying to the RPC 1o remove the excmption and
when the pharmaceutical manufacturers abandoned their opposition to this
on 15 Mayv 2001 the RPCimmediatelvmade an order removin g the exemption.
Except for resale price maintenance UK Jaw never shared EC law’s
preoccupation with vertical restraints because the fear thatvertical resuaints
impede the single market is not relevant in the domestic sphere. The
Competition Act 1998 continued that UK policy, by providing for the Secretary
of State to exclude vertical restraints from the Chapter I prohibition.” This
was dune bv the Compedtion Act 1998 (Land and Vertical Agreements
Exclusion) Order 2000.* Under the Order a vertical agreement is:

an agreement between underiakings, each of which operates, for the purposes
of the agreement, al a differentlevel of the production or distribution chain, and
relating to the conditons under which the parties may purchase, sell or resell
certain goods or services and includes provisions contained in such agreements
which relate to the assignment to the buver or use by the buver of intellectual
propertv rights, provided that those provisions do not constitute the primary
object of the agreement and are directy related to the use, sale or resale of goods
or services by the buver or its customers.

To come within the exclusion the parties must operate-at different levels of
the market. Therefore an agreement between a supplierandallits same level
distributors is not within the exclusion as the agreement between the
distributors inter seis horizontal, not vertical.

Article 4 provides that this exclusion does not apply to minimim resale
price maintenance and therefore the prohibition of resale price maintensnce
remains. Article 4 savs, however, thatmerely recommended resale pricesare not
forbidden. This is in line with EC law which differentates between the
imposition of resale price maintenance and the recommending of a price.”
Nevertheless, anv suggestion that ti.e recommendation is enforced directly
or indirectly. for instance bv the imposition of sanctions on non-complving
distributors, brings the recommendation within the prohibiton.

Where vertical restraintsare imposed by {irmsin adominant position thev
can fall within the Chapter 1I prohibition (below). Where the possible anti-
competitive conduct involves undertakings who constitute a ‘complex
monopolv’ within the mezning of the FTA* the DGFT may, unless he is
satisfied bvtaking undertzkingsfrom the parties. make a monopolvreference
to the Competiton Commission who will carry outan invesdgation into the

18 Re Net Book Agreement 1957 (M and N) [1997) 16 LS Gaz R 29.

14 Competton Act 1998, Sch 13, parz 23.

15 Compettion Act 1998, s 50

16 S1 2000/810, explzined in OFT Guideline 419 (Verncal Agreements and Restraints).

17 Case 161/84 Pronuptia de Pans GmbH v Pronupna de Fanis Irmgurd Schillgallis [1986] ECR
855, [1986] 1 CMLR 414; Guidelines on Vertical Restraints, O] [2000] C 43/] paras
225-228.

18 Fair Trading Act 31878 s¢ 6(1),°7(1), 11. It is aiso sull possibie for 'scale monopolies’
to be invesngaied vnder the FTA prowvisions but since the coming into force of the
Compeunon Act 1998 the DGFT intends 1o do that onlvin certain limited circumstances:
OFT Guideline 400 (The Major Provision para 15.4
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situation."” As a result of the Domestic Electrical Goods reports in 1997 Orders
were made forbidding the suppliers of domestic electrical goods from notitving
recommended retail prices to their dealers.'.

In the July 2001 White Paper A World Class Competition Regimée the
Government proposed removing the exclusion of vertical agreements from
the Competition Act 1998.

The Chapter I Prohibition
The Chapter II prohibition mirrors Article 82EC. Section 18(1) provides:

Subject to section 19,® any conduct on the part of one or more undertakings
which amounts to the abuse of a dominant position in a market is prohibited if
it may affect trade within the United Kingdom.

The section then goes on to give a list of particular abuses which is identical

to the list in Article 82. Secuon 13(3) says that a ‘dominant position’ means

adominant position within the United Kingdom and thatthe ‘United Kingdom'

means the United Kingdom or any partofit. Aswith the Chapter [ prohibition,

therefore, the Chapter [ prohibition can apply to very localised situations: thc
‘any part’ does not have to be a substantial part.

Since as a result of s 60 the Chapter II prohibition is to be interpreted in
the same way as Article 82, agreements which are entered into by dominant
firms are capable of constituting an abuse.® An agreement may infringe both
prohibitions, and an agreement covered by ablock exemption may neve:theless
constitute an abuse.

Section 60
Asalready noted, section 60 sets cut principles designed to ensure consistency
between domestic and EC law. Subsections (1) to (3) provide:

(1) The purpose of this section is to ensure that so far as is possible (having
.egarcl to any relevant differences between the provisions concerned),
questions arising under this Part in relation to competition within the
United Kingdom are dealt with in a manner which is cousistent w ith the
treatment ofLorrcsponchng questions arising in Community law in relation
to competition within the Community.

(2) Atanytime when the courtdeterminesa questionarising under this Part,
it must act (so far as is compatible with the provisious of this Part and
whether or not it would otherwise be required to do so) with a view to
securing that there is no inconsistency between—

19 Fair Trading Act 1973 ss 47-30. Examples of distribution arrangements which were the
subject of Competition Commission (formerly the Monopolies and Mergers Commission)
reports are Fine Fragrances Cim 2330 (1993) and Supermarkets Cm 4842 (2000)

20 Domestic Electrical Goods [ and I Cmnd 3675 and 3676 (1997).

The Restriction on Agreementss and Conduct (Specified Domestic Electrical Goods)

Order 1998, SI 1998/1271.

Cm 3233 (2001).

3 S 19 provides that the Chapter [[ prohibition does not apply to the matters excluded
by Sch | and Sch 3 or to such other exclusions as the Secretary of State shall provide.
These are similar to, but less extensive than, the exclusions from the Chapter [
pronibiuon listed above, p 390,

4 See the discussion of Art 32, p 336, above. The tvpes of agreement which may constitute
an abuse are discussed in the OFT Guidelines 402 (The Chapter ([ Prohibition ) and
414 (Assessment of Individual Agreementss and Conduct).

s 19
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(a) the principles applied. and decision reached. bv the court in
determining that question: and
(b) the principles Jaid down by the Treary and the European Court, and
any relevant decision of that Coprt, as applicable at that time in
determining any corresponding question arising in Community Jaw.
(3) The court must. in addition. have regard o anv relevant decision or
statement of the Commission.

‘Court’ incluces tribunals, the DGFT and the sector regulators.” Whereas
the courts must ensure so far as is possible, having regard to any relevant
differences betrween the provisions concerned, thatthere isnoinconsistency
with the principles laid down by the Treatvof Rome and the European Court
or with any relevant decision of the European Court, th ev must only ‘have
regard 1o’ anvrelevantdecision or statement of the Commission. Examples
of statementsinclude notices, decisions, the Annual Reports on Compeition
Policy, comfortletters which have been the subject of a notice in the Official
Journal (but netindividual statements of opinio:: byindividual Commission
officials). Part] of the Act covers both the substantive rules and matters of
procedure but the OFT 'sview, based on statements made by the Government
during the Bill’s passage, is that UK law may diverge from EC procedures.
Tosome extent there are procedural differences written into the Act itself.
so those matters are covered by the proviso about relevant differences, but
the DGFT s detailed procedural rules are made under the enabling provision
in section 51. Neverthel ss, the DGFT considers that section 60 does not
apply to procedural matters other than tl:e ‘high level principles’ of EC law.*
The "high level principles ‘ are the general principles of law and fundamental
huinan nights jurisprudence developed by thie ECJ, such as the principles
of proporiionality, legal certainty and the right agains: self-incrimination.
Infacttoalarge extentthe = would have to be recognised in th application
of the Coipeiition Act 1998 regardless of section 60 becavse of the
Jjurisprudence of the European Court of Human Rights and the Human
Rights Act 1998. o e el i '

- Some of the differences between the Competition Act and EClaw, such as
the existence of exclusions in the Act, includir g the (present) exclusion of
vertcal agreements,” the different de minimis thresholds and the embedding
ofthe implementation test for exira-territorial jurisdiction, have already been
neted. Other differences are that the UK rules can be applied concurrently
by the sector regulators as well as by the DGFT,* and that the Competiton
Commission Appcal Tribunals hear appeals on the merits while challenges
to Commission decisions before the EC] are by way of judicial review.* Other
proceduralvariztions include different rules on legal professional privilege;®

Logies . "
- - sham?

5 The sector regulators ‘have concurrent powers under the Act. s 54 and Sch 10,

6 “Bec eg the Denning Lecture 1999 The Competition Act 1998 and EC Jurisprudence: Some
Questions Answered given by the then DGFT, John Bridgeman, on 12 Ociober 1498

7 The Government is proposing to remove this exclusion, see p 343, 2bove. = :

8 In relation to the telecommunications, gas, electricity, water and rail-industries:
‘Competition Act 1998, « 54 and Sch 10; OFT Guideline 405 {Goncurrent Applicason
1o Regulated Industries), - REC] Speinlragees MED 07 wRkm ol B

9@  Under An 280EC. T oo ’

10 ‘Competition Act 1998. s 30. The EC rules. which were laid dowr in Case 155/76 AM&'S
L1 v Commission {1982) ECR 1575, {19821 2 CMLR 264 are more restrictive than the
UK rules.
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the passibilitv of forcible enurv by OFT inspeciors conducting investigations:
differencesin the documentsand information which can be obizained during
investigations:" shght difierences in the ‘leniency’ provisions whereby
favourable treatmentis offered to cariel participants who “whistleblow's and
the fact that the DGFT may fine infringing firms up 10 10% of their UX
turnover in each of the preceding three vears."* Two other departures from the EC
provisions are that it is possible to notifv an agreemen ta ihe DGFT for
‘guidance’t’ and thar there is an immunitv from penzltics for “smal)
agreements’ and ‘conduct of minor significance” under the Act.)® 1f the
Government proposals in the July 2001 White Paper are implemented it will
become a criminal offence 10 infringe either the “hapter } prohibition or
Article 81 by engaging in ‘hard-core’ cartels. so that individuals invelved in
price-fixing. market-sharing and bid-rigging arrangemenss including senior
executivesand directorswho encourage or condone then, would be hinble 1o

“imprisonment. Thiswould be amajor difference from EClaw ii=¢l which does

notimpose criminal sanctions, but would bring the UK inwo line with the US,
Canada and [:pan which already have custodial penaltics for breaches of
compettion law. B s :

Itisanticipated that the interpretation and application of section 60 wil!
giverise tomuch argument. There are difficultissues to be resoived as towhas

‘amountstoa ‘corresponding question arisingin Communiiyiaw’ in subsection

(1} fo: example,or what ‘have regard to’ meansinsubsection (3). The greztes:
problem isthe meaning of the proviso *having regard to anyrelevant differences
between the provisions concerned” in respect of differences which are not
expressedin the / c. Asmentionec zbove’* a major objective of EC competition
law is the ztai 'ment and waintesance of the single market. Many decisions
of the EC] have been driven by single market rather than competition
imperatives and Communit case law which concerns single market issues
cannot be seen as ‘corresponding 1o questions arisin: under the Act. During
the passage of the Bill Government ministers made it ¢uite clcar that this
difference in cijecuves did constitute a ‘relevant difference’ for the purpose
of the proviso.” Single market concerns have had the mcost pr.found effect

11 Compeution Aci 1985, s 28(2). Such enury can only be affected vnder 2 wrrrant issued
by 2 High Court judge and force (‘such force as is reasonably necessary for the purpose’)
€an ouiv be used agansi the premises, not against persons.

12 Compeution Act 1088, ¢ 26(11. This power is wider thzn that conizined in the
equivalent EC provision Regulation 17, Art 1101},

13 OFT Guideline 423 (DGFT s Guidance as to the Appropriate Amoun: of & Penalw), of
Commission Nouce on the Non-imposition or Reduction of Fincs in Corte) Cases <}
[1996]) C 207/4.

14 OFT Guideline 423; in EC lzw it is 10% of worldwide turnover in the preceding vear
Regulation 17, Art 15. Cases 100-105/80 Musigue Diffusion Francgise S4 : Commission
(Pioneer) [1985] ECR 1825 [18583]) 3 CMLR 29i.

15 Competinon Act 1995, s< 12 and 13; undertzkings mav also noiify conduct for guidance
as 10 the application o it of the Chapier IJ prohibition: ss 20 and €1.

16 "Small agreements’ and “cunduct of minor significance’ vre defined by Order
currentdy The Competition Act 1998 (Small Agreements »ud Gonduct of Mino:
Significance) Reguianons 2000, S1 2000/262, i terms of the annual turnover of the
parues involved (ap aggregate of £20 millior in the case of agreements and £5G
millior in the case of conduct). The immunin doe: not zffect the voidness of
agreements. see below p 806

17 Sec p 874. above

18 lord Simon. Hansard. Hl. 23 November 1997, col96] and Hansard. HL, 5 March 108s
col 1865
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on the development of the EC rules of vertical agreements, an area which is
(at present) excluded from the operation of the Chapter I prohibition,” but
they have arisen in many other cases, and it is difficult to see how UK courts
are to go abour unpicking ECJ judgments to ascertain which parts s 60 is
instrucring them to follow. Furthermore, while the objective of the Competiton
Act 1998 was to purely to promote compettion as part of the ‘enterprise
culture’,” EC competition law has at times appeared to be protecting
competitors rather than competition, protectung the weaker parties to
agreements, or taking social (such as empiovment or environmental)
considerations into account. Whether UK courts will look for these kind of
strands in Community cases for the purpose of the proviso is not yet clear.

Vaidness and other consequences of breaching the prohuibitions in. the Competition

Act 1998

The Competition Act 1998, section 2(4) provides that ‘any agreement or
decision which is prohibited by subsection (1) is void'. This mirrors Article
81(2) which is considerec above.' As explained there, under Article 31(2)
itis the infringing provisions, rather than the whole agreement, whichisvoid.
The original draftbill, which was published in August 1997, was worded to iy
to make clear that the voidness extended onlyto the infringing provisions but
this was later changed, apparentlyin order not to depart from the wording in
Article 81(2). Given thatthe matter is governea by the consistency requirement
insection 60 itseems right to conclude thatsection 2(4) rendersvoid only the
parts of the agreementwhich are prohibited and that the ECJ case law on the
effect of Article 31(2) will apply equally to section 2(4). What is said above*
about severance therefore applies equally in respect of the Chapter [
prohibition.

[twould also appear thatthe judgments of the Courtof Appealin Passmore
v Morland*about the possibility of the transient voidness of prohibited
agreements, and in Gibbs Mew v Gemmell,* holding thata prohibited agreement
s notjust void butillegal, apply equally in respect of agreements prohibited
by the Competition Act 1998. [t will, however, be interesting to see whether
the UK courts follow the ECJ judgment in Crehan v Courage® and allow the
weaker party toa prohibited agreementto obtain damages or restitution from
the other party. Reluctant UK courts could posmblv rely on the proviso to
section 60 and say that there is a relevant difference in that the Competition
Act 1998 has (in some respects) different objectives to EC law.

Where the Chapter Il prohibition is concerned, the same considerations
as pertain to agreements which amount to an abuse of a dominant position
under Article 82 will apply.®

A surprising feature of the Acr is that it does not expressly provide that
parties which infringe the Chapter I or Chapter I prohibitions are liable to

19 See above p 392.

20 See the statement of the Secretary of State, Margaret Beckett, moving the Second
Reading of the Competition Bill in the House of Commons. Hansard, HC, 11 Mav 1993,
col 23,

See p 381.

See pp 331-382.

(1999] 3 All ER 1005, {1999] 1 CMLR 1129.

{1999] ECC 97, [1998] Eu LR 388.

Case C-453/99, see above p 385,

See ahove p 386.
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third parties. The provisions in the Act only refer 1o, or appear o assume
richwwhich are notsp ecificallv granted. Secuon 55(31 (b) refersin a provision
about confidental information to ‘civil proceedings brought under ... 1his
Part’.section b8(2) refersio ‘proceedingsin respectof an alieged infringem:nt

.which are broughtotherwise than by the Director’ and secuon 60(6) (b) suvs
that the obligation to maintain consistency with EC] “ecisions includes
decisions as to ‘the civil habilitv of an undertaking for narm caused by jis
infringementof Communiwvlaw’, During the passage of the Bill government
ministers referred in Parliament to third parties having rights of action.”
There seems to be no deubt that injunctive relief is available because the
courts have granted such relief in respect of the EC provisions. Where
damages are concerncd, however, the position 1s Jess clear., but section
60 (6) (b} seems to assume that there is the same right o damages as there is
in EClawalthough, as we have seen. the position on durnagesin EClaw is not
absolutely certiin.® The assumption that such a right exists under the 1845
Act is alse made in the Government's July 2001 White Paper.® The White
Paper says that the Government wants 1o achieve a syvstem where “privaie
actionsare lessinhibited than at present’ and proposes that the Competition
Coramission Appeal Tribunals should be able to hear claims for damages ir
caseswhere the DGFT has broughtinfringementproceedings. Italso proposes
that determinations of infringements under the 1998 Act snould be binding
on the courts, to enable dumages actions to be heard more swifilv,

7 Lord Simon. Hansard. HL. 30 Oct 1997, col 114&: Lord Haske!, Hansard. HL, 2¢
November 1997, cois 935 and 956

See above p 381

Cm 5232 (2001! paras 8.2-8.4.
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Chapter 11
Coniracis illegal by statute or at
common law

SUMMARY
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¢ A subsequent or collateral contract, which is founded on or
springs from an illegal transaction, is illegal and veid 437
d A foreign contract. if contrarv 10 English public policy. is
unenforceable 438
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illegallv exploited or performed 440
4 Proof of illegality 443
5 Reform 443

N o

1 Contracts prohibited by statute

A contract thatis cxpressly or implicitly prohibited by statute isiliegal. In this
context, ‘statute’ includes the orders, rules and regulations that ministers of
the Crown and other officials are so frequently authorised bv Parliament tc
make.
If the contract in fact made by the parties is expressiv forbidden by the
statute, itsillegalitvisundoubted. Express statutory prohibiton of contracts
is bv no means uncommon. So Parliament may provide in pursuance of 2
" policy of controlling credit, that no contract of hire purchase shall be
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entered into, unless at least 25% of the cash price is paid by way of an initial
payment.: Where it is alleged that the prohibiton is implied, the court is
presented with a problem the solution of which depends upon the '
construction of the statute. What must be ascertained is whether the object
of the legislature is to forbid the contract. [n pursuing this enquiry avariety
of tests have been applied. For instance, if the sole object of the statute is to
increase the national revenue, as for instance by requiring a trader to take
outalicence; or to punish a contracting party who fails to furnish or furnishes
incorrectly certain particulars, the contract that he may have made is not
itself prohibited.” On the other hand, if even one of the objects is the
protection of the public or the furtherance of some other aspect of public
policy, a contract that fails to comply with the statute may be implicitly
prohibited.® But no one test is decisive, for in every case the purpose of the
legislature must be considered in the light of all the relevant facts and
circumstances.’

[t has been persuasively argued that an important question ought to be
whether the statute necessarily contemplates that the prohibited acts will be
done in performance of a contract.® This distinction can be simply illustrated.
Let us suppose that a Road Traffic Act makes it an offence (a) tosellacarin
unroadworthy condition and (b) to drive on certain roads a2t more than 30
mph.* [t can readily be seen that breach of provision (a) will always involve the
making of a contract, while breach of provision (b) will only in exceptional
circumstances doso. Itis plausible therefore toargue that the statute impliedly
prohibits contracts to sellunroadworthy cars but does notimpliedly prohibit
contracts to drive cars in excess of the speed limit.’

An example of a revenue statute is afforded by Smith v Mawhood,” where a
tobacconist was allowed to recover the price of tobacco delivered,
notwithstanding his failure to take outa licence and to have his name painted
on his place of business as he was statutorily required to do under a penalty
of £200. Parke B said:

[ think the object of the legislature was not to prohibita contract of sale by dealers
who have not taken out a licence pursuant to the act of Parliament. [f it was, they
certainly could not recover, although the prohibition were merely for the

| See eg Stoneleigh Finance Led v Phillips [1963] 2 QB 537, [1965] 1 All ER 513; Kingsley
v Sterling [ndustrial Secunities Ltd [1967] 2 QB 747, (1966] 2 All ER 414. Of course there
may still be problems of construction involved in discovering exactly which contracts
are prohibited. See eg Wilson, Smithett and Cope Ltd v Terruzu [1976] QB 633, [1976]
1 All ER 317.

Learnyd v Bracken [1394] | QB 114. London and Harrogate Secunties Lid v Putts [1976]
3 All ER 309, (1976] 1 WLR 1063.

3  Victorian Daslesford Syndicate v Dott [1905] 2 Ch 524 at 630.

4 St joan Shipping Corpn u Joseph Rank Lid [1957] | QB 267 ac 285-287, [1956] 3 All ER
683 at 690, per Devlin J; p 404, below. [n some cases a statute while prohibiting an act
mav expressly provide that contractual liability is not affected, ¢g Banking Act 1979,
s 1(8). Sce SCF Finance Co Ltd v Masri (No 2) (1987] QB 1002, [1987] | All ER 175,
Buckley 38 MLR 535,

6 See Road Traffic Act 1934, s 3(1), reversed Road Traffic Act 1972, s 60(3) and Vinall
u Howard [1953] 2 All ER 315, [1953] 1 WLR 987; reversed on other grounds [1954]
1 QB 375, {1954] 1 All ER 458.

Such a contract may still be illegal on common law principles, as being a contract o
commit a crime. See p 410, below.

8 (1845) 14 M & W 452,
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purpose of revenue. But, looking at the =ct of Parhament, ] think its object was
not 1o vitiate the contract itself, but oniv 10 impose a penalty upon the parn
offending. for the purpose of the revenue*

Again. a stockbroker who has bought or sold shares for his principal is not
prevented from recovering his commission bv his failure in breach of the
Stamp Act 1891, to issue a stamped ccntract note containing details of the
transaction.’ The more numerous statutes, however. are those directed
either to the protection of the public or 1o the fulfilment of some object of
general policy. Thisis especially true at the present davwhen State interveniion
in individual activity is more pronounced than formerh and where even
revenue sistutes are used in part at least as instruments of policy.

The approach of the courts to this problem of implied prohibition mav be
illustrated by contrasting the two cases of Cofe v Rowlands' and Archbolds
(Freightage) Ltd v S Spanglett Ltd.*

In the former, a statute provided thatany person who acted as broker in the
City of London without first obtaining 2 licence should forfeit and pav to the
City the sum of £25 for everysuch offence. The plaintiff, who was unlicensed.
sued the defendant for work that he had done in buying and selling stock. In
delivering judgment for the defendant, Parke B said:

The legislature had in view, as one object, the benefit and security of the public
in those important transactions which are negouated by brokers. The clause,
therefore, which imposes a penalty, must be taken ... to imply a prohibition of all
unadmitted persons to act as brokers, and consequentlv to prohibit. by necessan
inference, all contracts which such persons make for compensation to themselves
for so actung.’

The facts of Archbolds (Freightage) Ltd v S Spanglett Lid™

The Road a.1d Rail Traffic Act 1933 provided that no person should usea
vehicle for the carriage of goods unless he held 2 ‘A’ or 2 *C’ licence. The
former entitled him to carry the goods of others for reward: thc latter 10
carry his own goods but not the goods of others.

The defendants, who held 2 *C’ licence, agreed with the plaintiffs to
carry 200 crates of whisky belonging to third pardes from Leeds to
London. The plaintiffs were unaware that the defendants held no ‘A’
licence. The whiskvwasstolen en routeand the plaintiffs claimed damages
forits loss.

One question that arose in the action," was whether the contract for carriage
was prohibited by the Act, either expressly or implicitiy.

It was not expressly prohibited. for the Act did not in terms strike at 2
contract to carry goods, but at the use of an unlicensed vehicle on the road.
ltwasnotasif the plaintiffs had contracted for the use of an unlicensed vehicle
and had used it themselves. It was argued. however, that contracts for the
carriage of goods made with unlicensed carriers were implicity forbidden by
the Act. This depended upon the construction of the Act. What was its

9  Ibid at 463,

10 Learovd v Bracken [1894] 1 QB 114
11 (18%6) 2 M & W 146,

12 [1961] 1 QB 374, [196]1] 1 All ER 417
1% (1836) 2 M & W 149 a1 150

14 See Furmsion 24 MLR 394

15 For the further quesuor. see p 404, below
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fundamental purpose?® The Court of Appeal was sadstied that the instant
contract did not fail within the ambit of the legislation and that there was no
implied prohibition. In the words of Pearce LJ:

The object of the Road and Rail Traffic Act, 1933, was not (in this connection)
to interfere with the owner of goods or his facilities for transport, but to control
those who provided the transport. with a view to promoting its efficiency.
Transport of goods was not made illegal but the various licence holders were
prohibited from encroaching omone another’s territory, the intention of the Act
being to provide an orderly and comprehensive service.'”

[fitis alleged that a contract has been impliedly prohibited, then it clearlyis
importantto look at the policyof the relevantstatute and to consider whether
that policyis served by holding that the particular contract has been impliedly
prohibited. On the other hand. if the argument is that the contract has been
expressly prohibited there is, in principle, no room for such consideratons
since of course Parliamentisentitled to prohibit contracts even when it makes
no sense to doso. Of course, one would not expect Parliament to make foolish
decisions but so wide is the scope of statutory interference with ordinary life
and so complex the process of parliamentary drafting that it is certain that
from time to ume statutes will prohibit contracts where the results of doing
5o look extremely odd.

This is well brought out in a series of cases arising out of the Insurance
Companies Act 1974. This Act was a major piece of public regulation of the
insurance industry. In broad terms the Act involved dividing insurance
business up into a large number of categories requiring those who wished
to conduct insurance business to obtain authorisation to do so. What was
to happen where someone carried on insurance business when they were
notauthorised? The leading case is now Phoenix General Insurance Co of Greece
SA v Administratia Asigurarilor de Stat."® The plaintiffs had been authorised
under the original scheme of the 1974 Act to write the insurance business
which they were in fact writing. In 1977 regulations issued under the 1974
Act substituted a new set of categories which were complex and difficult
to understand. The plaintiffs went on writing the same categories of
insurance. The trial judge, Hobhouse J, held that the policies which they
were writing were now unauthorised. The Court of Appeal reversed this
decision and held that in fact what the plaintiffs had done was authorised
under the transitional provisions contained in the 1977 regulations but
the Court of Appeal went on to consider very fully what the legal position
was where the insurer was writing business of a kind which he was not
entitled to write. This question could arise in at least three diffgrent
contexts. One is an attempt by the insurer to enforce the policy directly;
the second is an attempt by the insurer, having paid out on the policy, to
recover underareinsurance contract; the thirdisan attempt by an insured

16 See 5t fohn Shibping Corpn v Joseph Ramk [1957) 1 QB 267 at 285.287, [1956] 3 All ER
533 at H38-690: FHughes v Asset Management [1995] 3 All ER 669: Fuji Finance Inc v Aetna
Insurance Co Lid [1994] 4 All ER 1025.

17 71961) 1 QB ar 386, [1961] 1 All ER at 423.

18 [1988] QB 216. [1987] 2 All ER 152. See also the same case at first instance [1986]
1 All ER 908, {1987] 2 WLR 312 and the earlier first instance decisions in Bedford
Insurance Co Lid v Instituto de Resseguros do Brasil [1285] QB 966, [1934] 3 All ER 766
and Stewart v Oriental Fire and Marine [nsurance Co Lid [1983] QB 983, [1984] 3 All ER
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to recover on the policy. [t is clear that, at least in regard to the third
situation, one ought to hold that the insured can recover if it is at all
possible to do so since the whole purpose of the Insurance Companies Act
is to protect the insured against the acuvities of unauthorised insurers and
in the nature of things an insured will seldom if ever know whether the
insurer is authorised or not. The Court of Appeal entirely accepted the
force of these considerations but held that effect could not be given to
them because it was clear that the wording of the Act expressly forbad
recovery. This was because the Act did not merely prohibit unauthorised
insurers from ‘effecting contracts of insurance’ buralso from ‘carrying out
contracts of insurance’. The Court of Appeal held that thiscould not be
read otherwise than as prohibiting not only the entry into contracts of
insurance but also their performance by paying when the risk occurred.
This is clearly a deeply unsatisfactory result but one for which Parliament
and not the Court of Appeal must take the blame."

[llegality may infect either formation or performance of contract
A distnction which has an important bearing upon the consequences of
illegality- is that the disregard of a statutory prohibition may render the
contract either illegal as formed or illegal as performed.™

A contract is illegal as formed if its very creadon is prohibited, as for
example where one of the parties has neglected to take out a licence as
required by statute.! In such a case it is void ab initio. It is a complete nullity
under which neither party can acquire rights whether there is an intention
to break the law or not.

A contract is illegal as performed if, though lawful in its formadon, it is
performed by one of the partiesin amanner prohibited by statute. In Anderson
Ltd v Daniel* for instance:

Asmrtute required thateveryseller of artificial fertilizers should give to the
buyer an invoice stating the percentages of certain chemical substances
contained in the goods. In the instant case, the sellers had delivered ten
tons of artificial manure without complying with the statutoryrequirement.
The sellers brought an action for the price of the goods. '

In such circumstances as these, where the contractis lawful in its inception
but is executed illegally, the position of the party responsible for the
infraction of the statute is clear. All contractual rights and remedies are
withheld from him. Thus the sellers in Anderson Ltd v Daniellost their action.
They had failed to perform the contractin the only way in which the statute
allowed it to be performed. On the other hand, as will be seen later,’ the
appropriate remedies are available to the other party provided that he can
establish his innocence. If, however, he has been privy to or has condoned

19 As far as enforcement of such policies by the insured against the insurer was concerned.
Parliament acted quickly to remedy the situation by the Financial Services Act 1986,
s 132, as to the interpretation of which see Deutsche Ruckversicherung AG v Walbrook
Insurance Co Ltd [1996] 1 All ER 791.

20 See especially the judgment of Devlin | in St John Shipping Corpn v Joseph Rank Ltd [1957]
1 QB 267 at 283-287.

1 Cope v Rowlands (1836) 2 M & W 149; Re Mahmoud and Ispahan: [1921] 2 KB 716; Bostel
Bros Ltd v Hurlock [1949] | KB 74, (1948] 2 All ER 312.

2 [1924] 1 KB 138

3 P 422, below.
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the illegality, he will be in the same position as if the contract had been
illegal in 1ts formation and he will therefore be remediless.’

But it must be emphasised that a contract is not automatically rendered
iliegal as performed merely because some statutory requirement has been
violated in the course of its completion.” Whether this is the result raises a
question of construction similar to that which was considered in Archbolds
(Freightage) Ltd v S Spanglett Ltd.* What has to be determined here is whether
it was the express or implied intention of the legislature that such a violation
as that which the guilty party has committed should deprive him of all
remedies. Was the observance of the particular enactment regarded as a
necessary prerequisite of his right to enforce the contract? That such 1s the
intention, though clear enough in Anderson Lid v Daniel, is not lightly to be
implied. Commercial life is nowadays hedged in by so many statutory
regulations, that it would scarcely promote the interests of justice to drive a
plaintiff from the seat of judgment merely because he has committed aminor
transgression.’

If the contract as performed is not expressly prohibited by statute, its
alleged illegality must be based upon public policy, and in a passage that has
frequently been approved, Lord Wright once remarked that public policy is
often ‘better served by refusing to nullify a bargain save on serious and
sufficient grounds’.® The attitude of the courts where some statutory
requirement has been infringed dunng the performancc of acontract may be
illustrated by two leading cases. -

In St John Shipping Corpn v Joseph Rank Ltd,* the facts were as follows:

The Merchant Shipping Act 1932 forbids the loading of a ship to such an
extent that the loadline becomes submerged. A penalty is imposed for
breach of the statute.

The master of the plaintiff's ship, which had been chartered o an
English firm for the carriage of grain from a portin Alabama to England,
putinto a portin the course of the voyage and took on bunkers, the effect
of which was to submerge the loadline contrary to the Act. Theimaster was
prosecuted in England for the offence and was fined £1,200.

The defendants, to whom the ownership of partof the goods had passed,
withheld part of the freight due, contending that the plaintiffs could not
enforce a contract which they had performed in an illegal manner.

Devlin ] rejected the contenton. The illegal loading was merely an incident
in the course of performance that did not affect:the core of the contact.

In the statutes to which the principle has been applied, what was prohibited was
a contract which had at its centre—indeed often filling the whole space within
its circumference—the ‘prohibited act; -contracts for the sale of prohibited

4 B &7 B Viennese Fashions v Losane [1952]) 1 All ER 909; Ashmore Benson, Pease & Co Lid
v-Dawson Lid [1973] 2 All ER 856, [1973] 1 WLR 828; critcised Hamson [1973) CL]
199. Cf Buckley 25 NILQ 421.

5 See the rhetorical question of Sachs L] in Shaw v Groom [1970] 2 QB 504 at 522,

6 P 402, above.

7 St John Shipging Corpn v Joseph Rank Lid [1957] 1 QB 267 at 522, per Devlin J; approved
by Sachs L] in Shaw v Groom [1970] 2 QB 504 at 522.

8 Vite Food Products v Unus Shipping Co Ltd [1989] AC 277 at 293, [1939] 1 All ER 518

at 528,
¢ [1957] 1 QB 267, (1956] 3 all ER 683.
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goods, contracts for the sale of goods without accompanying documents when
the statute specifically said there must be accompanying documents; contracts
for work and labour done by persons who were prohibited from doing.the whole
of the work and labour for which they demanded recompense.’®

Again, in Shaw v Groom:"

A landlord sued his tenant for arrears of rent amountng to £103 due in
respectof aweekly tenancy. The tenant contended that the acion mustfail,
since the rent book issued to him by the plaindff did not contain ail the
information required by the Landlord and Tenant Act 1962. Such a defauit
was. punishable by a fine not exceeding £50.

The Court of Appeal dismissed this contenton. The contract was not to be
stigmatised as illegal in its performance. The interton of thelegislature was
thatnon-compliance with the statutory require:nentshould render the landlord
liable to a fine, not that it should deny him access to the courts. Unless this
limited construction was placed upon. the Act; the result might weil be that
the landlord would forfeit a sum far in excess of the: maximum fine. [n Lhc
words of Sachs L]:

[t seems to me appropriate, accordingly, to allow this appeal on the broad basis
that, even if the provision of a rent book is-an essendial act as between landlords
and weekly tenants, yet the legislature did not by ... the Act of 1962 intend to
preciude the landlord from'recovering any rent due or impose any forfeiture on
him beyond the prescribed penalty.'*

2 Contracts illegal at common law on grounds of public policy
A INTRODUCTION

Certain types of contract are forbidden at common law and are therefore
prima facie illegal. The first essential to an understanding of this head of
the law, which has been clouded by much confusion of thought, is to
discover if possible the principle upon which the stigma of illegality is
based. The present law is the result of a development that stretches back
to at least Elizabethan times,' but its foundations were not effectively laid
until the eighteenth century. What the judges of that period were at pains
to emphasise was that they would not tolerate any contract that in their view
was injurious to society." Injury to society, however, is incapable of precise
definition, and it is not surprising that the particular contracts found
distasteful on this ground were described in somewhat vague and
indeterminate language. To give a few examples, nobody would be allowed
‘tostipulate for iniquity’,” no contract would be enforced that was ‘contrary

10 Tbid at 289 and 691, respectively.

11 [1970] 2 QB 504, [1970] 1 All ER 702.

12 Ibid at 526 and 714, respectively. Harman L] also found for the plaintff, but based his
decision on the ground that the provision of a correctly completed rent book was not
an essential part of the lawful performance of the contract: ibid at 516.

13 Pollock Principles of Contract (13th edn) p 291, note by Winfield.

14 Fifoot Lord Mansfield pp 122-125,

15 Collins v Blantern (1767) 2 Wils 341 at 350, per Wilmot LC]J.
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to the general policy of the law',"* or ‘against the public good’,”” or contra
bonos mores™ or which had arisen ex turpi causa.”

Itseems justifiable to infer from such expressions as these that the judges
were determined to establish and sustain a concept of public policy. Contractual
freedom must be fostered, but any contract that tended to prejudice the social
or economic interest of the communitv must be forbidden.

Not unnaturally, a principle stated in such sweeping terms as these has its
disadvantages. It is imprecise, since judicial views will inevitably differ upon
whether a particular contract is immoral or subversive of the common good;
there is no necessary continuity in the general policy of the law, for what is
anathema to one generation seems harmiess to another; and the public good
affects so many walks of life that the causes of action that can be said to arise
ex turpi causa must in the nature of things vary greatly in their degree of harm
to the community.

Itis this variaton in the degree of harm done that requires emphasis, for
the word ‘iliegal’ has been, and still is, used to covera multitude of sins and
even cases where little, if any, sin can be discovered. The list of ‘illegal’
contractsincludes inter alia agreements to commit a crime or a tort, to defraud
the revenue, to lend money to an alien enemy, to importliquor into a country
where prohibition is in force, to procure a wife for X inteturn for a reward,
to provide for.a wife if she should ever separate from her husband and finally
an agreementin restraint of trade between master and servantor between the
seller and buyer of a business, such as thatbywhich a servant promisesnot to
work in the future for a trade rival of his present employer. If these contracts
are scrutinised in the order given, it will be seen that the improbitywhich they
reveal is a constantly diminishing factor and thatitisentirely absent from the
agreement in restraint of trade. There is nothing disgraceful in a master and
servant coming to such an agreement, and the only complaint that their
conduct invokes is the possible economicinexpedience of allowing a workman
to restrict his freedom to exploit his skill as and where he will.

Common sense suggests that the conseguences at law of entering into one
of these so-called illegal contracts should vary in severity according to the
degree of impropriety that the conduct of the partes discloses. It is obvious
thatan agreement to commit a crime cannot be put on the same footing asan
undertaking bya servant that he will not later enter the employment of a rival
trader. The former is so transparently reprehensible judged by any standard
of morals that it must be dismissed as illegal, with the result that both parties
must be excluded from access to the courts and denied all remedies; but the
latter should certainly notatract the full rigour of the maxim ex turpi causa non
oritur actio, with its implication that it can originate no rights or liabilives
whatsoever. The parties have done nothing disgraceful, they have not conspired
against the proprieties and, although they cannot be allowed to enforce such
part of the contract as is tainted, it would be unjustifiable to regard them as
outcasts of the law unable to enforce even the innocent part of their bargain.
To describe their contract as illegal as a whole is an abuse of language.
Speaking of the contract in restraint of trade, for instance, Farwell L] said, ‘It
isnotunlawful in the sense thatitis criminal or would give any cause of acuon

16 Lowe v Peers (1768) 4.Burr:2225 at 2288, per Aston ].

17 Colisns v Blantern, above.

18 Girardy v Richardson (1793) 1 Esp 18, per Lord Kenyon.

19 Holman v Johnson (1775) 1 Cowp 841 at 343, per Lord Mansfield.
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to a third person injured by its operation, but itis unlawfulin the sense that
the law will not enforce it'.” [n the eighteenth century, when the principle
of public policy was taking root and the instances of unsavoury bargains were
comparatively simple, it was perhaps not strange that the judges should have
used somewhat exaggerated language in rejecting contracts that revealed
wickedness, butin the complex conditons of today the indiscriminate use of
the term ‘illegal’ is, to say the least, confusing.

Modern judges have in fact taken a more realistic view of this part of the
law and have concluded that the so-called illegal contracts fall into wo
separate groups according to the degree of mischief thatthey involve.' Some
agreements are so obviouslyinimical to theinterest of the community thatthey
offend almostany conceptof public policy; others violate no basic feelings of
morality, but run counter only to social or economic expedience. The
significance of their separaton into two classes, as we shall see, lies in the
different consequences that they involve.

Thatthe various contracts traditionally called illega.l do notinvolve similar
consequences was stressed by Somervell L], in the following passage:*

In Bennett v Bennett, it was pointed out that there are two kinds of illegality of
differing effect. The first is where the illegality is criminal, o conira bonos mores,
and in those cases, which [ will notattempt to enumerate or further classify, such
a provision [sic], if an ingredient in the contract, will invalidate' the whole,
although there may be many other provisions in it. There is a second kind of
illegality which has no such taint; the other termsin the contractstand if the illegal
portion can be severed, the illegal portion being a provision which the court, on
grounds of public policy, will not enforce. The simplest and most common
example of the latter class of illegality is a contract for the sale of a business which
contains a provision restricting the vendor from competing in or engaging in
trade for a certain period or within a certain area. There are many cases in the
books where, without in any way impugning the contract of sale, some provision
restricting competition has been regarded as in restraint of trade and contrary
to public policy. There are many cases where not only has the main contract to
purchase been left standing but part of the clause restricting compettion has
been allowed to stand.

Assuming, then, that contracts vitiated by some improper element must be
divided into two classes, how are the more serious examples of ‘illegality’ at
common law to be distinguished from the less serious? Which of the contracts
that have been frowned upon by the courts are so patently reprehensible—so
obviously contrary to public pohcv—-that they must be peremptorily styled
illegal? Judicial authority is lacking, but it is submitted that the epuhe[
‘illegal’ may aptly and correctly be applied to the following six types of
contract:

20 North-Western Sait Co v Electrolytic Alkali Co (1912) 107 LT 439 at 444. See also Mogul
Steamship Co v McGregor, Gow & Co [1892] AC 25 at 39, per Lord Halsbury. In the court
below (1889) 23 QBD 598 at 519, Lindley L] said, ‘The term “illegal” here is a
misleading one. Contracts ... in restraint of trade are not in my opinion illegal in any
sense, except that the law will not enforce them.' See also A-G Commonwealith of
Australia v Adelaide Steamship Co Ltd [1913] AC 781 at 797, per Lord Parker.

1  Bennett v Bennett [1952] 1 KB 249, [1952] 1 All ER 413. The acrual decision in Benneit
v Bennett was reversed by the Maintenance Agreements Act 1957 (now the Matrimonial
Causes Act 1973, 5 34).

2 Goodinson v Goodinson (1954] 2 QB 118 at 120-121, [1954] 2 All ER 255 at 256. [t should
be noticed that the concluding sentence of this citation refers to two forms of
severance that are in fact distinguishable; see pp 470474 ff. below.
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A contract to commit a crime, a tort or a fraud on a third party.
A contract that is sexually immoral.

A contract to the prejudice of the public safetv.

A contract prejudicial to the administration of justice.

A contract that tends to corruption in public life.

A contract to defraud the revenue.

There remain three types of contract which offend ‘public policy’, but which
are inexpedient rather than unprincipled.

A contract to oust the jurisdiction of the court.
A contract that tends to prejudice the status of marriage.
A contractin restraint of trade.

If the word ‘illegal’ is to be reserved for the more reprehensible type of
contractanother title must be chosen to designate those which fall within the
second degree of public policy, and which for that reason have been treated
with comparative leniency by the courts. The most appropriate title seems to
be ‘void’, since these contracts are in practice treated by the courts as void
either as awhole or atleastin part. In Bennett v Bennett Denning L] described
covenants in restraint of trade as ‘void not illegal’.

They are not ‘illegal’, in the sense that a.contract to do 2 prohibited or immoral
actisillegal. They are not ‘unenforceable’, in the sense that a contract within the
Statute of Frauds is unenforceable for want of writing. These covenants lie
somewhere in between. They are invalid and unenforceable.*

The word ‘void’ used as a descriptive title certainly has its disadvantages. It is
alreadyapplied to a number of disparate contracts and is not applied to them
inany uniform sense or with uniform results. At common law it has long been
used to indicate the consequences of mistake; by statute it has been used with
dubious resultsin wagering transactions and in contracts made by infants. But
linguistic precision cannot survive the complexity of life. A continental jurist
has said that, unlike the physical sciences where there is no interim stage
between effectand no-effect, in legal science the effects of disobeying a legal
rule may be graded to suit the individual situation. ]

Thus, the difference between an act that is valid and an act that is void is unlike
the difference between ‘yes’ and 'no’, between effect and no-effect. It is a
difference of grade and quantry. Some effects are produced, while others are
mnot.*

Forbetter or forworse, then, it has been decided for the purposes of this book
to describe the three less serious types of ‘illegal’ contracts as contracts void ar
common law on grounds of public policy.

Some general observations must be added upon the doctrine of public
policy in the current law.*

Since public policyreflects the mores and fundamental assumptions of the
community, the content of the rulesshould vary from country to country and
from era to era. There is high authority for the view that in matters of public

3 [1952] 1 KB 249 at 260, [1952) 1 All ER 418 a1 421.

4 Baumgarten, cited bv Cohn, 64 LQR $26.

5 See Lloyd Public Policy (1953); Winfield 42 Harvard L Rev 76; Gellhorn 85 Columbiz
L Rev 679; Shand [1972A) CL] 144.
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policy the courts should adopta broader approach than theyusuallydo to the
use of precedents.®

Such flexibility may manifestitself in two ways: by the closing down of existing
heads of pubiic policy and by the opening of new heads. There is no doubt that
anexisting head of public policymay be declared redundant. Soin the nineteenth
century it was stated that Christanity was part of the law of England and that
accordinglya contractto hirea hall fora meetng to promote atheistm was contrary
torpublic policy’ but fifty years later this view was decisively rejected.*

More controversy surrounds the question of whether the courts still retain
freedom to recognise new heads of public policy. It has been denied thatany
such freedom exists® and Lord Thankerton said that the task of the judge in
this area was ‘to expound and not to expand’, the law.” It may be thought
surprising however thatin this of all areas, the courts should abrogate their
function of developing the common law. To some extent the discussion is
artificial since much development may take place within the existing heads
but it is difficult to assert that new circumstances cannot arise which do not
fall readily into any of the recognised heads. Courts have responded to this
challenge in the past by the development of new heads" and it is thought that
they will, in exceptionai circumstances, do so again. '

This question would be relevant, for instance, if it were argued that
contracts involving racial, religious or sexual discrimination were contrary to
public policy. It is arguable that the Court of Appeal’s decision in Nagle v
Feilden' represents recognition of such a possibility and there is some
Australian authority t00.” Undoubtedly any such argument would raise
important questions, in particular whether the existence of legislation in this
area™ should be regarded as relevant either as (a) delimiting precisely the
area of reprehensible discriminatory conductor (b) ( preferably) asa legislative
signal that discrimination is against the public interest.”® It is thought

6 See Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co [1894] AC 335, per Lord

Watson at 353.

Cowan v Milbourn {1867) LR 2 Exch 230.

Bowman v Secular Society Lid [1917] AC 406.

See fanson v Driefontein Comsolidated Mines (1902] AC 484 at 491, Geismar v Sun Alliance

and London Insurance Ltd [1978] QB 383 at 389, [1977] 3 All ER 570 at 575.

10 Fender v St John-Mildmay [1938] AC 1 at 23, [1937] 3 All ER 402 at 407. Cf the
illuminating judgment of Windeyer ] in Brooks v Burns Philp Trustee Co Ltd {1969] ALR
321 ac 331-349.

11 See eg Newlle v Dominion of Canada News Co Ltd [1915] 3 KB 556; Furmston 16 U of
Toronto L] 267 at 293-297. This case, involving, as it did, the balancing of conflicting
public interests in the preservation of confidentiality and the free availability of
information was the precursor of many important modern cases. Many, but not all, of
these cases have been litigated outside the contractual context but the underlying
policies involved must be constant although how they are to be applied must depend
on the context. See in particular D v NSPCC [1978] AC 171, [1977] 1 All ER 589; Riddick
v Thames Board Miils Ltd [1977] QB 881, [1977] 3 All ER 677; Initial Services Lid v
Putterill [1968] | QB 396, [1967] 3 All ER 145.

12 [1966] 2 QB 633, [1966] 1 All ER 689.

13 Newcastle Diocese (Church Property Trustees) v Ebbeck (1960) 34 ALJR 413.

14 Eg Race Relauons Act 1968; Equal Pay Act 1970.

L5 See further Lester and Bindman Race and Law; Hepple Race: Jobs and the Law in Britain;
Garner 34 MLR 478. It is thought that the view in the text is substantially the same
as that stated by Lord Wilberforce in Blathwayt v Baron Cawiey [1976] AC 397 at 425-
426, [1575] 3 All ER 625 at 636. See also Ahmad v Inner London Education Authority
(1978] QB 36. [1978] 1 All ER 374; Race Relauons Act 1976, s 72.
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however that the least satisfactory answer would be that the law is totally
petrified. Another recently canvassed head of public policy has involved the
‘validity of contractual provisions, which attempt to allocate some of the risks
of inflation by tying repayment of debts to foreign currencies. In Treseder-
Griffin v Co-operative Insurance Society Ltd,' Denning L] expressed the opinion,
obiter, thatsuch provisions were contrary to public policy but this view was not
followed by Browne-Wilkinson ] in Multiservice Bookbinding Ltd v Marden,” a
decision approved in its turn by Lord Denning MR in Staffordshire Area Health
Authority v South Staffordshire Waterworks Co."* In none of these cases was anv
weight attached to any argument based on novely.

Similarly, in Lancashire County Councilv Municipal Mutual Insurance Ltd* the
plaintiff County Council had an insurance policvwith the defendantinsurers
in respect of claims made against it. The defencants repudiated liability in
respectof two claims where exemplary damages had been awarded against the
plaintiffs. The defendants argued that it was against public policy to allow
insurance against the payment of exemplary damages. This was a qu~stion
enurely free from English authority although research showed that this was
the rule in some but not all American States (where awards of exemplary
damages are much more common and in general much larger in amount). If
novelty had been of itself decisive there would have been 1.0 need for further
discussion. Although Simon Brown L] said that ‘“The Couris should be wary of
minting new rules of public policy when the legislature had notdone so’ the
Court of Appeal’s rejection of the defendants’ argument turns on a careful
analysis of the relevant policy considerations.

A final observation-may be made as to-the way in which the courts
determine the content of public policy. Apart from reliance on previous
precedents, thisis done bya priori deduction from broad general principles.
Itisnot the practice in English courts for the parties to lead sociological or
economic evidence as to whether particular practices are harmful and it is
doubtful to what extent such evidence would be regarded as relevant if it
were adduced.”

B THE CONTRACTS DESCRIBED'

Itis now necessary to describe and discuss the six contracts that are properly
to be termed illegal at common law on the ground of public policy.

¢ A contract to commit @ crime. a tert or a fraud on a third party

Thereisnoneed tostress the obvious fact that an agreementisillegal and void
if its object, direct or indirect, is the commission of a crime or a tort. The rule
has been applied 1o many cases, as for instance where the design was to obtain

16 [1956] 2 QB 127, [1956] 2 All ER 33.

17 [1979] Ch 84, [1978] 2 All ER 489; Bishop and Hindley 42 MLR 388.

1& [1978] 3 All ER 769, [1978] 1 WLR 1887.

19 [1996] 3 All ER 545

20 Sec eg Texaco Lid v Mulberry Fillsng Stanon [1972] 1 All ER 518, [1972) 1 WLR 814. Cf
the use of Monopolies Commission Report in Esso Petroleum Co Lid v Harpers Garage
(Stourport) Lid [1968] AC 269, [1967] 1 All ER 699. Cf the use of the ‘Brandeis Briel
in American law: Muller v Oregon 208 US 412 (1908).

1 See Furmsion 16 U of Toronto L] 267.
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goods by false pretences:’ to defraud prospective shareholders: to
disseminate obscene prints;* to publish a libel:* to assault a third parn:’ or
torig the market, ie artificialivio enhance the true value of shares bventering
into a contract to purchase them at a fictitious premium.’

An agreement made with the object of defrauding or deceiving® a third
partvisillegal. and a familiar illustration of thisiswhere A agrees lorecommend
B for a post, whether public or private, in consideration that B. if appointed,
will pay part of the emoluments or a secret commission to A.*

In this context it is appropriate to remember the ambit of the crime of
conspiracy' and that any agreement which amounts to a criminal conspirac
will also be an illegal contract.

Arfallied rule of public policy is that no person shall be allowed to benefit
from his own crime.” This is a doctrine of general application. So it is
Laportant not only in the law of contract but also, for example, in the law of
succession. In one case, for instance, a wife, who had killed her husband by
asingle blow with a domestic chamber pot, was convicted of manslaughter by
reason of her diminished responsibility and was sentenced to be detained
without limit of time in Broadmoor hospital. Such a ‘hospital order’ is
remedial in nature, and it implies that the convicted person is not deserving
of punishment. It was therefore, argued that the wife was not precluded from
taking a benefit under her deceased husband's will. The argument was
rejected. Having been justly convicted of a crime, the degree of her morel guilt
was irrelevant.”

The rule that the court will not assist a person to recover the fruits of his
crime applies equaliy to his representatives. Thisis well iliustrated by Beresford
v Royal Insurance Co Ltd.*

X, who had insured his life with the defendant companvfor £50.000. shot
himself two or three minutes before the policvwould have been invalidated
bynon-pavment of the premium. He was sane at the time of his death. As
the law then stood, suicide was a crime.’* On the true constructon of the

2 Berg v Sadler and Moore [1937] 2 KB 158. [1957] 1 All ER 637. But for 2 criticism of
this difficult case, sce Furmsion 16 U of Toronto L] 267 a1 290-291. See Theft Act 196¢
ss 15 and 16.

3 Begbie v Phosphate Sewage Co (1875) LR 10 QB 491.

4 Fores v johnes (18021 4 Esp 97

5  Apthorp v Neville & Co (1907) 23 TLR 575.

€ Allen v Rescous (1676} 2 Lev 174.

7 Secott v Brown, Doerng, McNab ¢ Co [1892] © QB 724

8  Broum Jenkinson & Co Lid v Percy Dalton (London) Lid [1957] @ QB 621. [1957) 2 Al
ER B44.

g

Waido v Martin (1825) 4 B & C 319. See also Hamngion v Victona Graving Dock Co (1878

$ QBD 549

10 Which is not as wide as it once was. Criminal Law Act 1977,

11 Cieaver v Mutual Reserve Fund Life Association [1892] 1 QB 147 at 156, per Frv Lj: A:
Cnppen’s Estate [1911] P 108 at 112, per Sir Samuel Evans P; Youdan 89 LOR 285: Goval
and Smith [1973]) CL] 81.

12 Re Giles, Giles v Giles [1972) Ch 544, [1971] 3 All ER 114]. But see now Forfeimre Ac:

. 1982,

13 [1937) 2 KB 197, [1937] 2 All ER 243; affid [1938) AC 586, [1938) 2 All ER 60°

14 This is no longer so: Suicide Act 1961, s !, It can therefore be argued that if the facu

of Beresford recurred the result would now be different. See Dunbar © Plant [1997] 4

All ER 2849.
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contract, the company had agreed to pay the money to X's representadves
even though he should die by his own hand and whether he should then.
be sane or insane.

Anaction in which X's executor claimed payment of the £50,000 failed. In the
words of Lord Macmillan:

To enforce payment in favour of the assured's representative would be to-give
him a benefit, albeit in a sense a post-mortem benefit, the benefit, namely, of
having by his lastand criminal act provided for his relatives or creditors.'® Neither
the House of Lords nor the Court of Appeal stigmatsed the contractof insurance
itself as illegal. It was not void in toto. Lord Atkin and Lord Thankerton were
therefore of opinion thatif, for example, X had assigned his policy as security for
a loan, the lender would have been entitled to recover the amount of the loan
from the insurance company.'*

In Gray v Barr,"" this rule was applied again.

The defendant involuntarily killed X in the course of making an
unlawful and violentattack upon him with aloaded gun. Thisamounted
to manslaughter. fJudgment was given against him in a civil action for the
payment of £6,668 by way of compensation to X’s widow. He admirtted
liability, but claimed an indemnityagainst this sum under an insurance
policy which indemnified him against all sums that he might become
liable to pay as damages in respect of bodily injury caused by an
accident.

His claimed failed. Having intentionally attacked the deceased in a violent
and unlawful manner, it was contrary to public policy that he should be
indemnified against the consequences, however unintentional the killing of
his victim might have been. At first sight this decisionr appears inevitable but
it has been forcefully criticised.' It has been pointed out that since the policy
was one of liability insurance; the defendant would have no claim against the
insurance company unless he were liable to the plaintiff and it would be the
plaintiffwho suffered from the decision unless the defendant were sufficiently
wealthy to pay the damages from his own resources.”

Such considerations, though not adopted in Gray v Barr have prevailed
in the case of motor carinsurance. A motorist, who is insured against liability
for damages payable to third persons injured as a result of his negligent
driving, is entitled to an indemnity under the policy even though the
negligence has been so gross as to amount to manslaughter. This right,
however, does notavail him if the injury has been deliberately caused in cold
blood. Even in this case, however, the victim of the assault, if he receives no

15 [1938] AC at 605.

16 Ibid at 600, per Lord Atkin, with whom Lord Thankerton agreed. Lord Macmillan
reserved his opinion on the question: ibid at 605; Hardy v Motor Insurers’ Bureau [1964]
2 QB 745 at 760, per Lord Denning MR; Dawitt v Titcumd [1990] Ch 110, [1989] 3 All
ER 417. For further illustrations, see Furmston 16 U of Toronto L] 267 at 269-272.

17 [1970] 2 QB 626, [1970] 2 All ER 702; afftd [1971] 2 QB 554, [1971] 2 All ER 949.

18 Fleming 34 MLR 176. Cf Fire and All Risks v Poweil [1966] VR 313.

19 There is no evidence in the report as to the defendant’s wealth nor is it easy to see
how a rule could apply which involved a means test on the defendant. [t is clear
however that in most tort actions defendants are not worth suing unless thev carry
liability insurance: Atiyah Accidents, Compensation and The Law (5th edn, 1993) chs
9 and 10.
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compensation from the guilty party, has a right of recoverv against the
assurers in accordance with the compulsory insurance regulasions laid
down by modern legislation.*

The principle that no benefit can accrue to a criminal from his crime.
however, must obviously not be pushed too ‘ar.: Nowadays there are manyv
statutory offences. some of them involving ' o great degree of turpitude,
which rank as crimes, and ithas several times been doubted whether thevare
all indiscriminately affected by the rule of which Beresford's case is an
example.?

b A contract that is sexually immoral

Although Lord Mansfield laid it down that a contract contra bonos mores is
illegal.* the law in this connection appears to concern itself only with what is
sexually reprehensible. The precise ambit of this head of public policy is,
however, very far from clear. It has been plausibly argued that sexual mores
have changed radicallyand that public policy should reflect this,* but it is not
easy to state how far the changes have gone. It seems very unlikely that
prostitutes can sue for their fees. Equally, if a landlord lets a room to a
prostitute for ten times the normal rent, knowing thatshe will use it to receive
clients, the contract is surelyillegal. On the other hand, in the older cases, it
is stated that an agreement intended to bring about or facilitate illicit
cohabitation isillegal,* though it has also been held that an agreement to pav
for such cohabitation after the event is bad only for lack of consideration and
“therefore enforceable if under seal.® .

These latter cases must now require reconsideration. It is extremely
common forlandlords to letaccommodation, knowing or reasonably suspecting
that the occupants are living together but are not married. The courts have
shown no disposition to resolve landlord-tenant disputes in such cases by
invoking public-policy.” Similarly, it is common for such unmarried couples
lo enter into arrangements for the pooling of their incomes and the acquisition
of assets, including houses or flats. Several such cases have been before the

20 Tinkne v White Cross Insurance Association Ltd [1921] 8 KB 327 James v British General
Insurance Co Lt [1927] 2 KB 311. Hardy v Motor Insurers' Bureau [1964] 2 QB 745 at
761, per Lord Denning MR citing Road Traffic Act 1960, s 207. Gardner v Moare [1984)]
AC 548, [1984) 1 All ER 1100.

1 Howard v Shirlstar Container Transport Ltd [1990] 3 All ER 366, [1990] 1 WLR 1299

2 Beresford v Roval Insurance Co Ltd [19%7] 2 KB 197 at 220, per Lord Wright MR: Maries

v Philip Trant & Sons Ltd (No 2) [1954] 1 QB 29 at 37, per Denning LJ; St john Shipping

Corpn v Joseph Rank Lid [1957] 1 QB 267 at 292, [1956] 8 All ER 685 at 687, per Deviin

J: Osman v ] Ralph Moss Ltd [1970) 1 Llovd's Rep 318.

Jones v Randall (1774) 1 Cowp 37

Dwver 93 LQR 886; Deviin 39 MLR 1 at 12: Honoré Sex Law pp 4451, 131-132.

Benyon v Nettlefold (1850) 5 Mac & G 94: Averst v jenkins (1873) LR 16 Eq 275.

R v Bernhard [1938] 2 KB 264, [1988) 2 All ER 140: Nye v Moseley (1826) 6 B & C 183.

Although this distinction. as stated, sounds verv odd, it produces a comprehensible

result. since the pracucal purpose of the agreement in the last cited case was 1o provide

for a discarded misuress, 2 not dishonourable course of conduct

In most cases the point has gone bv default. See eg Somma v Hazelhurst [1878] 2 All

ER 1011, [1978] 1 WLR 1014: Dvson Holdings Ltd v Fox [1976] QB 503, [1975]) 3 All

ER 1030 {but note that the court is bound to take public policy points of its own mouon

see p 428. below). It was however expressiv taken and rejectec in Heglibiston

Estabiishment v Heyman (1977) 246 Estates Gazette 567. 36 P & CR 851 (not following

Upfill v Wright [1911] 1 KB 506).

Dbk

~r



414  Contracts illegal by statute or at common law

courts, when the relationship has broken down and it has been assumed that
in principle such arrangements.are capable of being binding contracts.’

It is plausible to argue that in such relatonships the agreement is
enforceable because there is other consideraton to support it’ or that, in
modern times, it is not to be assumed that one party rather than the other is
providing sexual services. i

¢ A contract prejudicial to the public safety
In an early case Lord Alvanley said:

We are all of opinion that ... it is not competent to any subject to enter into a
contract to do any thing which may be detrimental to the interests of his own
country; and that such a contract is as much prohibited as if it had been expressly
forbidden by act of parliament.'®

Detrimental contracts within the meaning of this statement are those which
tend either to benefit an enemy country or to disturb the good relations of
England with a friendly country.

Contracts made in time of war afford the outstanding example of the first
class. A state of war between Great Britain and another country must clearly
reactuponacontract made with an alien enemy by a British subject ora person
owing obedience to the Crown, since it may result in injury to the
Commonwealth or advantage to the enemy."

The expression ‘alien enemy’ is not necessarily restricted to its popular
meaning. It denotes a status that depends not upon the nationality of the
contracting party, but upon whether he is voluntarily resident in or carrying
onabusinessin the enemy's country or in a country within the effective control
of the enemy.”* Thus a British subject or a neutral who. is resident in enemy
territory is treated as an alien enemy in the present context. An enemy
national who happens to be present in England during the war may be sued
in the Queen's courts, buthe cannothimself bring anyaction.” On the other
hand, if he isresident here with the licence of the Crown, as for instance where
he is registered under the Aliens Restriction Acts, the courts are open to him
and a contract may be enforced by him even during the continuance of
hostilities." It goes without saying that a contract made during war with an
alien enemy is illegal. If it is made during peace with a person who later
becomes an alien enemy owing to the outbreak of war and if it involves

8 Clearly in practice many such arrangements like those made between husband and wife
fall short of being contractually binding for other reasons. See eg Tanner v Tanner
{1975] 3 All ER 776, [1975] | WLR 1346; Eves v Eves [1975] 3 All ER 768, [1975] |
WLR 1338; Horrocks v Forray [1976] 1 All ER 737, (1976] 1 WLR 230; Chandler v Kerley
[1978] 2 All ER 942, [1978] 1 WLR 693.

9 Barton 92 LQR 168.

10 Furtado v Rogers (1802) 3 Bos & P 191 at 198. See in general McNair and Waus Legal
Effects of War, especially ch 4.

11 The following account is confined to the position at common law. In tme of war, many
of the matters that arise are governed by special legislation.

12 Porter v Freudenberg (1913] 1 KB 857: Sovracht (V/0) v Van Udens Scheepuart en Agentuur
Maatschappij (NV Gebr) [1943] AC 203, [1943] 1 All ER 76. For the purposes of the
Trading with the Enemy Act 1939, which penalises persons having intercourse with
the enemy, de facto residence, though not voluntary, is sufficient; Vamvakas v
Custodian of Enemy Property [1952] 2 QB 183, [1952] 1 All ER 529.

13 Porter v Freudenberg (1915] | KB 857: Halsey v Lowenfeld [1916] 2 KB 707.

14 Schaffenius v Goidberg [1916] 1 KB 284.
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intercourse with the enemv countrvorisin other respects obnoxious from the
standpoint of public policy, then it is immediatelv abrogated in so far as it s
still executory.” It is not merely suspended during hostlites, but is cut short
eo instanii upon the commencement of the war. It can give rise 1o no further
rights and obligations for the object of the law is to provide certainty ata time
when evervthing else is uncertain and to enable the parties to engage in
another adventure without waiting to see whether hostilities cease soon
enough to render fulfilment of the contract possible.’ If, for instance, an
Englishman agrees to chartera ship to a German companyfora period of ten
vears, the effect of an outbreak of war between Great Britain and Germanv is
to absolve the parties at once from their future obligations, notwithstanding
tharpeace may be restored before the expiration of ten years. This rule applies
not only to contracts with an enemy alien, but also to those made berween
British subjects and neutrals or even between British subjects themselves if
benefit may thereby accrue to the enemy country.”

The doctrine of abrogation, then, affects the contract so far as it is still
executory. It does not affect it so far as performance has already been
completed." Accrued rights, though not immediately enforceable, are not
destroyed. Common law, it must be stressed, does not countenance the
confiscation of .enemy property and, subject to what may be arranged in the
ultimate peace treatyand to anystatutory provisions for the administration of
enemy property found in this country, it is well established that contractual
rights already accrued in favour of an alien enemy at the outbreak of war
remain intact, though of course the right to enforce them is suspended until
hostilities cease." '

Noattempt has ever been made to give an exhaustive definition of ‘accrued
rights’, butitis clear that the right to the payment of aliquidated sum of monev
-already due under a contract falls within this categoryand therefore survives
the outbreak of war.® Such-a sum is regarded as a debt incurred before the
creditorwas infected with enemystatus, and since nothing remains outstanding
except its payment and since confiscation of his property is ruled out, he is
entitled to enforce a payment when hostilities cease. Thus he may ultimately
recover the bank balance thatwas standing to his creditat the outbreak of war.’
Even future instalments of a debt that have fallen due after the outbreak of war
are regarded as liquidated sums within the meaning of the rule, so that the
right to recover them is merely postponed.*

15 Ertel Bieber & Co v Rio Tinto Co {1918] AC 260 at 267-268, 274, per Lord Dunedin.

16 Esposito v Bowden (1857) 7 E & B 7638 a1 792, per Willes J.

17 Schering Ltd v Stockholms Enskilda Bank Aktiebolag [1946] AC 219 ar 257, [1946) 1 All
ER 36 at 40; Kuenigl v Donnersmarck [1955] 1 QB 515, [1955) 1 All ER 46.

18 Ottoman Bank v febara [1928] AC 269 at 276; Schenng Lid v Stockholms Enskilda Bank
Aktiebolag, above, at 241, 258 and 41, and 55 respectively.

19 Daimler Co Ltd v Continenial Tyre and Rubber Co (Gt Britain) Ltd [1916] 2 AC 307 at 347,
per Lord ‘Parker.

20 McNair and Watts Legal Effects of War (4th edn) pp 137-138, approved in Schening Lid
v Stockholms Enskilda Bank Ahtiebolag [1946] AC 219 a1 240, [1946] 1 All ER 36 at 40,
per Lord Thankerton; and in Arab Bank Ltd v Barclays Bank Ltd [1954) AC 495 at 537,
[1954] 2 All ER 226 at 289, per Lord Asquith.

1 Arab:Bank Ltd v -Barclays Bank [1954] AC 495, [1954) 2 All ER 226.

2 Schering Ltd v Stockholms -Enskilda Bank Aktieboiag [1946] AC 219, [1946) 1 All ER 36
Though well established. this rule is in fact illogical, since the creditor might, for
instance, assign the debt for immediate pavment and thus increase the resources of
the enemy, per Lord Goddard a: 269 and 57 respectvelv.
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A further exception to the principie of abrogation, as described by Lord
Dunedin, is that those contracts ‘which arereally the concomitants of property’
are suspended, not destroyed, even though they are still executory.’ These,
as in the case of accrued rights, have never been precisely defined, but they
are generallytaken to mean contracts connected with land such as restrictive
covenants and covenants running with the land at common law or by statute.*

There is, therefore, no general rule thatall executory contracts with an
alien enemy are abrogated. ‘The executory contract which is abrogated must
either involve intercourse, or its continued existence must be in some other
way against public policy as that has been laid dowm in decided cases.” The
judges have refused to formulate what contracts escape abrogation as being
innocuous from the point of view of public policy, butone exampie at leastis
a separation agreement under which a husband has agreed to make periodic
payments to his wife. If in such a case the wife becomes an alien enemy, the
husband none the less remains liabie to pay the sums falling due under the
contract.”

A contract which contemplates the performance in a foreign and friendly
country of some act which is inimical to the public weifare of that country is
a breach of international comity, and is regarded as illegal by the English
courts.” Thus it isiunlawful to.make an agreement in England to raise money
in supportof a revoltagainsta friendly Government,’ to enter into a partnership
for the purpose of importing liquor intoa country contrary toits prohibition
laws,’ ot to do something ina foreign country which will violate the local law.”
In: Lemenda Trading Co Ltd v African Middle-East Petroleum Co Ltd"* the defendants,
a London company, entered into a contract with the plaintiffs, a company
registered in Nassau, underwhich the plaintiffs agreed to assist the defendants
in- procuring the renewal, of a supply contract with the Qatar Nadonal Oil
Company for the supply of crude oil. Theunderstanding was that the plainuff
would use itsinfluence with the Chairman or Managing Directorof the Qatar
National Oil Companyand would be paid, if successful,on a commission basis.
This contractwas subject to English law. The defendants had also entered into
acontract with the Qatar National Oil Companyand had executed aside letter
to that contract agreeing that the contract had been negotiated without the
assistance of agents or brokers paid on a commission basis. Under Qatar law
a commission contract for the supply of oil was void and unenforceable. The
defendants obtained the renewal of the supply contract and the plaintff
claimed commission. The defendant argued that even if the plaintff had
been instrumental in helping them get the supply contract renewed, any
agreement to pay him commission was contrary to English public policy. This
view was accepted by Phillips | who said: !

Ertel Bieber & Co v Rio Tinto Co Ltd [1918] AC 260 at 269.

Schering Ltd v Stockholms Enskilda Bank Aktiebolag [1946] AC 219 ac 252, [1946] 1 All
ER 36 at 47, per Lord Russeil of Killowen.

Ertel Bieber & Co v Rio Tinto Co Ltd [1918] AC 260 at 269, per Lord Dunedin.

Bevan v Bevan [1955] 2 QB 227, [1955] 2 All ER 206.

Foster v Driscoll [1929] 1 KB 470 at 510, 520-522.

De Wiitz v Hendricks (1824) 2 Bing 314.

Foster v Driscoll (1929] 1 KB 470.

0 Regazzoni v K C Sethia (1944) Ltd [1958] AC 301, [1957] 3 All ER 286. This is a pninciple
of considerable width. See Mann 21 MLR 130, cf A L G 73 LQR 32. See also Fielding
and Platt v Selim Najjar (1969] 2 All ER 150, (1969] 1 WLR 357; National Westminster
Bank Lid v Barclays Bank International Ltd [1975] QB 654, [1974] 3 All ER 834.

11 [1988] QB 448, (1988] 1 All ER 513.
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In my judgment, the English courts should not enforce an English law contract

which falls 1o be performed abroad where

(i) itrelates to an adventure which is contrary to a head of English public policy
which is founded on general principles of morality and

(i) the same public policy applies in the country of performance so that the
agreement would not be enforceable under the law of that country. In such
a situation international comity combines with English domestic public
policy 1o militate against enforcement.

d A contract prejudicial to the administration of justice
‘It is admitted that any contract or engagement having a tendency, however
slight, to affect the administration of justice, is illegal and void.” There are
many examples of this rule, as forinstance, an agreementnotto appear at the
public examination of a bankruptnor to oppose his discharge, an agreement
not to plead the Gaming Acts as a defence to an action on a cheque given for
lostbets," and an agreement to withdraw divorce proceedings;” an agreement
by a witness not to give evidence or only to give evidence for one side,’ but
perhaps the most familiar example is an agreement to stifle a prosecution.

Itis in the interests of the public that the suppression of a prosecution
should not be made the matter of 2 private bargain."” Whether 2 man ought
to be prosecuted or not depends upon considerations that vary in each case,
but the person with whom the decision rests is under a social duty in the
discharge of which he must be free from the influence of indirect motives.™
It is therefore well established that the courts will neither enforce nor
recognise any agreement which has the effect of withdrawing from the
ordinary course of justice a prosecution for a public offence.’ An agreement
to stifle a prosecution, ie to prevent proceedings already instituted from
running their normal course, or to compromise a prosecution, is illegal and
void, eventhough the prosecutor derives no gain, financial orotherwise, and
even though the agreementsecures the very object for which the proceedings
were taken. ™

Thisrule, however. applies onlywhere the offence forwhich the defendant
1s prosecuted is a matter of public concern,ie one which pre-eminentlyaffects
the interests of the public. If the offence is not of this narure, but is one in
which the injured person has a choice between a civil and a criminal remedy,
as forinstance in the case of a libel or.an assault, a compromise is lawful and
enforceable. The question whether the offence was of public concern arose
in the leading case of Keir v Leeman.'

A commenced a prosecution for riot and assault againstseven defendants
who had assaulted and ejected a sheriff s officer and his assistants while
they were levying an execution in respect of a judgment debt due to A.

12 Egerton v Brownlow (1853) 4 HL Cas 1 at'163, per Lord Lyndhurst.

18 Keariey v Thomson (1890) 24 QBD 742

14 Cooper v Willis (1906) 22 TLR 582

15 Gipps v Hume (1861) 2 John & H 517,

16 Harmony Shipping Co S A v Daws [1979] 8 All ER 177, [1979] 1 WLR 1880.

17 Clubb v Hutson (1865) 18 CBNS 414 at 417, per Erle CJ.

18 jones v Merionethshire Permanent Benefit Building Society [1892) 1 Ch 178 at 183, per
Bowen L]

19 Windhill Local Board of Health v Vint (1890) 45 ChD 851 ai 363, per Cotton LJ.

20 Keir v Leeman (1846) 9 QB 371; Windhili Local Board of Heaith v Vint, above.

1 Above.
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Before the trial began. X and Y agreed to pay to A theamount of the debr,
together with costs, in consideration that A would not proceed with the
prosecution. A accordingly gave no evidence against the defendants and
he consented with the leave of the judge to a verdict of ‘not guilty’ being
entered. X'and Y, when sued upon the agreement, pleaded thatitwas an
uniawful compromise and therefore void. This plea prevailed.

Denman CJ after remarking that some indictments for misdemeanour might
be compromised, said:

We shall probably be safe in laying it down that the law will permita compromise
of all offences, though made the subject of criminal prosecution, for which the
injured party might sue and recover damages in an action. It is often the only
manner in which he can obtain redress. But if the offence is of a public nature.
no agreement can be valid that is founded on the consideration of sufling a
prosecution: for it ... In- the present instance the offence is-not confined to
personal injury, but is accompanied with riot and obstruction of 2 public officer
in the execution of his duty. These are matters of public concern and therefore
not legally the subject of a compromise.

Other instances of public offences in respect of which no compromise’is
permitted are perjury,’ obtaining money or credit by false pretences,’ forgery,*
interference with and obstruction of a public highway.’

An example of the rule, thatan offence forwhich eitheracivil ora criminal
remedy is available may be the subject of a lawful compromise, is Fisher & Co
v Apollinaris Co* where the facts were these:

The Apollinaris Co prosecuted Fisher under the Trade Marks Act for
selling his mineral water in bottles that bore their trade mark. [t was.then
agreed that, in consideration of the abandonment of the: prosecution,
Fisher would give a letter of apology to the company and would authorise
‘them to make what use: of it they considered appropriate. After the
abandonment, the company proceeded to publish continuously the letter
ofapology in the daily press. Fisher sued to restrain this publication on the
ground that the apology had been obtained by an improper use of criminal
proceedings.

It was held that the agreement was valid, since there was nothing unlawful in
the withdrawal of a prosecution for an offence of that particular kind.

The account given above is based on the law as it was before the Criminal
Law Act 1967. Thatact made a number of changesin the criminal law. Section
1 abolished the distinction between felonies and misdemeanours and section
5(1) introduced a new offence of concealing an arrestable offence, which
replaced the wider offences of misprision of felony and compounding a
felony. The act makes no mention of the law of contract butitis arguable that
it alters it indirectly.” Before the act any agreement to conceal a felony was
itself a criminal offence and therefore necessarily an illegal contract. So the
public-private dichotomy which previously applied only to misdemeanours

2  Collins v Blantern (1767) 2 Wils 341.

3 Clubb v Hutson (1865) 18 CBNS 414; Jones v Merionethshire Permanent Benefit Building
Society [1892] 1 Ch 173. See Theft Act 1968, ss 15 and 16.

4  Brook v Hook (1871) LR 6 Exch 89.

3  Windhill Local Board of Health v Vint (1890) 45 ChD 351.

6 (1875) 10 Ch App 297.

For a fuller account, see Buckley 3 Anglo-American L Rev 472; Hudson 43 MLR 532.
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mightin theorybe applied to all offences. In the same way since an agreement
to conceal an arrestable offence is no longer a criminal offence if the only
consideration for it is.the making good of the loss or injury caused by the
offence, itcan be argued thatsuch an agreementshould now be enforceable.
On balance, however. itis thought that to take an agreementoutof the ambit
of the criminal law does not by itself indicate that it should be enforced.

Maintenance and champerty

A further example of contracts that tend to pervert the due course of justice
are those which savour of maintenance or champerty. ‘Maintenance may
nowadays be defined as improperly stirring up litigation and strife by giving
aid to one partv to bring or defend a claim without just cause or excuse.™
Champertyiswhere there isa furtheragreementthat the person who gives the
aid shall receive a share of what may be recovered in the action.

Formerly, maintenance was a misdemeanour, and also a tort for which
damages were recoverable by the other party in the action. Thisis no longer
the case. The Criminal Law Act 1967 provides that maintenance, including
champerty, shall no longer be punishable as a crime or actionable as a tort.”
[tis further provided, however, that this abolidon of criminal and civil liability
“shall not affectany such rule of law as to the cases in which a contractis to be
treated as contrary to public policyorotherwise illegal’.”” Theretore, the long
established rule sdll stands that an agreement tainted by maintenance or
champerty is void as being contrary to public policy.

The Actdid not therefore reverse the long established rule thatagreements
tainted by maintenance or champerty were void as being contrary to public
policy."" However, recent developments have shown that apparently well
settled policies in this area are now open to debate and reconsideration.

For centuries it has been taken for granted that it was professionally
improper as well as illegal for lawyers to agree with claimant clients to conduct
litigation on the basis that payment would be related to results. (It was not
improper orillegal for lawvers to do work for no payment nor was it improper
orillegal to take on asaclientsomeone who in practice was unlikely to be able
to pay the fees if the claim was not successful.) For certain kinds of litigation
this rule has now been reversed by the Courts and Legal Services Act 1990,
section 58. The most obvious example is personal injuries where in pracuce
avery high percentage of claims are successful. The details of this change are
outside the scope of this book but this development has raised the question
whether there might be a parallel change in the common law.

In Thai Trading v Taylor* the second defendant was a lawyer who had acted
for the firstdefendant, his wife, ina contract dispute with the plaintiffs on the

8 Re Trepca Mines Ltd (No 2) [1963] Ch 199 ac 219, [1962] 3 All ER 351 at 355E. per Lord

Denning.

9 Ss 13(1) and 14(1}.

05 14(2).

11 Rees v De Bernardy (1896] 2 Ch 437. As to whether an arrangement 1s champertous se¢
Giles v Thompson [1993] 3 All ER 321. As to whether any exceptions may exist to this

rule. see now the differing views in Wallersteiner v Moir (No 2) [1975] QB 373, {1975]
1 All ER 849. It was agreed in Trendtex Trading Corpn v Crédit Suisse [1982] AC 679,
719811 3 All ER 520 that the modern tendency was for the scope of maintenance o’
dimimish.

12 [1998] 3 All ER 65 not following Aratra Potato Co Ltd v Taylor Johnson Garrett [1995]
4 All ER 695,
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basis that he would charge his usual fees if the defence was successful and
make no chargeifitwere not. The Court of Appeal held thisagreement lawful.
This decision has however since been held wrong® on the basis that it
contravened the Solicitors Practice Rules which had been held bv the House
of Lords in Swain v Law Society' 1o have the force of a statute.

In Bevan Ashford v Geoff Yeadle (Contractors) Ltd* the plaintff solicitors
entered into an arrangement with the defendant company to conduct an
arbitration on the basis that they would receive their normal fees if successful.
Counsel were engaged on the basis that he would receive no fee if the
defendants claim in the arbitration failed and an uplift of 50% above his normal
fee if the claim succeeded. Sir Richard Scott V-C held that these arrangements
were outside section 58 of the Courts and Legal Services Act 1990 but that they
were lawful at common law by virtue of a change in public policy.

In Mohamed v Alaga & Co'® the claimant was a leading member of the Somali
community in the United Kingdom. He alleged that he had made a deal with
the defendant solicitors under which he would introduce Somali refugees to
the defendant with a view 10 the refugees applying for legal aid and the
defendantrepresenting them on theirasylum applications. He further alleged
that he had agreed to give help in preparing and presenting the applications
and that the defendants had agreed to pav commission equivalent to one half
of anyfeesreceived by them on legal aid. Itwas accepted thatsuchan agreement
would be contrary to section 7 of the Solicitors Practice Rules 199().

The Court of Appeal held that any such contract would be illegal even if,
as he alleged. the claimant was ignorant of the prc hibition. However, it was
‘heldthat the claimant could recover on a guantum meruitbasis for the value of
any work he had done for the defendant.”

An allied problem arises where a company is in financial difficulties and
has as its main asset a cause of action which if successfully pursued would
‘generate funds which would resolve or at least reduce the difficulties. In this
situation it may be attractive to sell the cause of action 1o an individual since
individuals, unlike companies, may be eligible for legal aid and less likely to
‘be subject to orders to provide security for costs. In Norglen Lid v Reeds Rains
Prudential Ltd" the House of Lords held that an assignment by a company to
:an individual would not be invalid for this reason.™

e A contract liable to corrupt public life

Ithas jong been the rule thatany contractis illegal which tends to corruption
in the administration of the affairs of the nation. A familiar example of a
transaction offensive to this principle is a contract for the buying, selling or
procuring of public offices.® Story says:

15 Hughes v Kingsion upon Hull City Council [1998] 2 All ER 49: Awwad v Geraghty & Co (a
firm) [2000] 1 All ER 608.

14 [1982] 2 All ER 827,

15 [1998] 8 All ER 9238

16 [1999) 3 All ER 692

17 As 10 .contingency fees and other professions see Pickering v Sogex Services (UK) Lid
(1982) 263 Estates Gazette 770.

18 [1998] 1 All ER 218. A liquidator has special powers to deal in causes of action under s
214 of Insolvency Act 1986. See Re Oasis Merchandising Services Lid [1997] 1 All ER 1009

19 For further consideration of circumstances in which funding another's cause of action
':Eakln ;?use of process see Stwoania Gdanska SA v Latvian Shipping Co (Ne 2) [1998] 1 All

B8B83,
20 Blachford v Preston (1799) 8§ Term Rep 89.
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[tis obvious thatall such contracts must have a material influence to diminish the
respectability, responsibility and purity of public officers, and to inooduce a
system of official patronage, corruption and deceit wholly at war with the public
interest.'

Thus in one case:

Aagreed thatif by the influence of B he were appointed Customs Officer
ofa port, he would appointsuch deputies as Bshould nominate and would
hold the profits of the office in trust for B. It was held, after A had secured
the post, that no action lay against him for breach of this agreement.?

Similarly a contract to procure a title for 2 man in consideration of 2 money
payment is :llegal at common law.’

On the same principle an agreement to a.ssign or mortgage [u.ure
instalments of the salary of a public office is void, since the law presumes that
the object of the salaryis to maintain the dignity ot the office and to enable the
holderto perform his dutiesina proper manner.' This restriction was applied
in the eighteenth century to officers in the army,* and the common assumpton
is thatitextends to judges® and to civil servants generally, such as clerks = 7 e
peace’ and parliamentary counsel to the Treasiry,* but whether the extension
is justified either by the authorities themse! es or by the change that has
gradually occurred in the status of the civil service is doubtful.?

To attract the doctrine the office must be public in the strict sense of that
word, and the holder of an office whose emoluments do not derive from
national funds, such as a clergyman of the Church of England, is not subject
to the restriction.'

[ Acontract to defraud the revenue

Thereisaclearinfringementof the doctrine of public policy if itis apparent,
either directly from the terms of the contract or mchrectly from orher
circumstances, that the design of one or both of the parties is to defraud the
reveriee, whether national” or local.”® In Miller v Karlinski, for instance.®

The terms of a contract of employment were that the employec suould
receive a salary of £10 weekly and repayment of his expenses, but that he
should be entitled to include in his expenses account the amount of
income tax due in respect of his weekly salary.

Equaty [urisdiction s 295.
Garforth v Fearom (1787) 1 Hy Bl 328.
Parkinson v College of Ambulance Ltd and Harrison [1925) 2 KB 1. See now the Horlours~
{Prevention of Abuses) Act 1925, which makes the parties to such a contract guilty of
2 misdemeanour.
Liverpool Corpn v Wright (1859) John 359,
Flarty v Odlum (1790) 3 Term Rep 681; Barwick v Reads (1791) 1 Hy Bl 627.
Arbuthnot v Nortom (1846) 5 Moo PCC 219,
Palmer v Bate (1321) 2 Brod & Bing 673.
Cooper v Really (1829) 2 Sim 360, For the view that this decision and those cited in the
two preceding notes are not conclusive, see Logan 61 LQR 241 at 247-248.

9 The authorities are closely and critically reviewed by Logan 61 LQR 241.

10 Re Mirams [1391] 1 QB 594.

L1 Muller v Karlinski (1945) 62 TLR 85; Napter v Natwnal Business Agency Ltd [1951] 2 All
ER 264. 67 LQR 449-451.

12 Alexander v Rayson [1936) 1 KB 169; applied in Edler v Aurrhach [1950] 1 KB 359, [1949]
2 All ER 692,

13 Above.
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In an action brought by him to recover ten weeks’ arrears of salarvand £21 2s¢
8d for expenses it was divulged that about £17 of this latter swin represented
his liability for income tax. It was held that the contract was illegal, since it
constituted afraudupon the revenue. No action lav to recover even arrears of
salary, forin such a case the illegal stipulation is notseverable from the lawful
agreement to pay the salary.

Itis doubtful whether the well-known case of Alexanderv Rayson™ exemplifies
this principle. The facis were these:

The plaintiff agreed to letaservice flatto the defendantatan annual rent
of £1,200. This wransaction was expressed in two documents, one a lease
of the premises at a rent of £450 a vear, the other an agreement by the
plainuff to render certain specified services for an annual sum of £750. It
was alleged thathis objectwas to produce only the lease to the Westminster
Assessment Committee, and by persuading this body that the premises
were worth only £450 a year, to obtain areduction of their rateable value.
The defendantwasignorantof thisalleged purpose. The plaintiff ulimatelv
failed 10 accomplish his fraudulent object. He sued the defendant for the
recovery of £300, being a quarter’sinstalment due under both documents.

The Court of Appeal held that, if the alleged fraud was not disproved by the
plaintiff when the trial was resumed in the court of first instance, he could
recover neither on the lease nor on the contract.

Itisclear that both the agreementand the lease were harmless in themselves
and might well have been performed without any fraud on the part of the
lessor. In the words of one critc: '

The contract was not one to do an act contrary to the policy of the law
(defrauding the revenue); but one to do an actin itselflegal butiniended by one
of the parties 10 provide a setting for an act contrary to the policy of the law
(defrauding the revenue)." The case exemplifies the general principle that a
contract ex facie lawful will be unenforceable by the plaintff if his intention is ic
exploit it for an illegal purpose.’

5 The consequence of illegality

A INTRODUCTION: THE RELEVANCE OF THE STATE OF MIND OF
THEPARTIES

Whether the partesare influenced bva guiltvintenton isinevitably materia)
in estimating the consequences of an illegal contract. Its materiality mav be
stated in three propositons.

Firsy, if the contractisillegal in its inception, neither party can assert that
he did not intend to break the law. Both parties have expressly and clearlv

14 Napier v National Business Agency Lid, above; Warburton v Birkenhead & Co Lid (1951)
102 L Jo 52. It seems that the position may be different where the ax irregularity anses
entrely on ‘the injtatve of the emplover, Hall v Woolston Hall Leisure Lid [2000] 4
All ER 787, though this case can also be explained on the basis that the right not to
be discriminated against on the ground of sex is independent of the validity of the
contract.

15 [1936] 1 KB 169.

16 Furmsion 16 U of Toronto L] 267 at 287,

17 Pp 440 fi. below.
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agreed to do something that in fact is prohibited at common law, as for
example. where a Bntish subject agrees to insure an alien enemy against
certain nisks. The position is the same if the partes have agreed to do
something that is expressly or implicity forbidden by statute.” [n both these
cases, the contract is intrinsically and inevitably illegal, and. so far as
consequences are concerned, no allowance is made for innocence. The
Briash subject. for instance, may well be ignorant thatitis unlawful to contract
with an alien enemy, but none the less he will be precluded by the maxim
ignorantia juns haud excusat from relving upon his ignorance.” The verv
contract is unlawful in its formation.

Secondly, if the contract s ex facielawful, but both parties intend to exploit
it for an illegai purpose, it is illegal in its inception despite its innocuous
appearance. Both parties intend to accomplish an unlawful end and both are
remediless. This is true, for instance, of an agreement to let a flat if there is
icommon intenuon to use it for immoral purposes.

Thirdly, if the contract is lawful in its formation, but one partv alone
intends to exploit it for an illegal purpose, the law not unnaturally takes the
view that the innocent party need not be adversely affected by the guilty
intenton of the other.” This has been frequently stressed by the judges. In
one case in 1810, for instance, the plainaffs, acung on behalf of a Russian
owner, had insured goods ona vessel already en route from St Petersburg and
had paid the premium. The contract was made after war had broken out
between Russia and England, but the fact was not known, and could not have
been known to the plaintiffs. The ship was seized by the Russians and taken
back to St Petersburg. The plaintiffs succeeded in an action for the recovery
of the premium.' Lord Ellenborough, after remarking that the insurance
would have been illegal in its inception had the plaintiffs known of the
outbreak of war, said:

But here the plainuffs had no knowledge of the commencement of hostlities by
Russia, when they effected this'insurance; and, therefore no fault is imputable
to them for entering into the contract; and there is no reason why they should
not recover back the premiums which they have paid for an insurance from
which, without any fault imputable to themselves, they could never have derived
any benefit.? -

Whether a party is innocent or guilty in this respect depends upon whether
‘he is himself implicated in the illegality’,’ or more precisely whether he has
participated in the furtherance of the illegal intention.* If, for instance, A lets
aflatto B,awoman whom he knows to be a prostitute, the very contract will be

18 Re Mahmoud and Ispahani [1921] 2 KB 716.

19 Waugh v Mormis (1873) LR 8 QB 202 at 208, per cumam, as explained in /| M Allan
(Merchandising) v Cloke [1963] 2 QB 340, [1963] 2 All ER 258.

20 See for exampie, Oom v Bruce (1810) 12 East 225; Clay v Yates (1856) 1 H & N 73 at

30: Pearce v Brooks (1866) LR | Exch 213 at 217, 221; Alexander v Rayson [1936] | KB

169 at 182; Re Trepca Mines Ltd (No 2) [1963] Ch 199 ar 220-221, [1962] 3 All ER 351

at 356. If the agreement is legal in its inception, the mere fact that it could be illegally

performed is no ground of invalidity: Laurence v Lexcourt Holding Ltd [1978) 2 All ER

810. {1978] | WLR 1128.

Oom v Bruce (1810) 12 East 225.

Ibid at 226,

Scott v Brown, Doenmng, McNab & Co Ltd [1892] 2 QB 724 at 728, per Lindley LJ.

Re Trepca Mines Lid (No 2) [1963] Ch 199, [1962] 3 All ER 351; J M Allan (Merchandising)

Lid v Cloke [1963] 2 QB 340 at 348. Belmont Finance Corpn Ltd v Williams Furniture Ltd

[1979] Ch 250, (1979] | All ER 118.
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unlawful if he knows that B's object is to use the premises for immoral
purposes,® but this will not be the case if all that he is aware of is B's mode of
life. for a reasonable person might not necessarily infer that the purpose of
the letting was to further immorality.* Even a prostitute must have a home.

Perhaps the best known case on this subject so far as illegality at common
law is concerned, is Pearce v Brooks,” where the facts were as follows:

The plaintiffs agreed to supplv the defendant with anew miniature brougham
on hire until the purchase money should be paid by instalments during a
period thatwas not to exceed twelve months. The defendantwasa prosutute
and she undoubtedlyintended to use the carriage, which was of asomewhat
intriguing nature, as a lure to hesitant clients. One 6f the two plainuffs was
aware of her mode ofllife, but there was no direct evidence that either of them
knew of the use towhich she intended to put the carriage. The jury, however,
found that the purpose of the woman was to use the carriage as part of her
display to atract men and that the plaintiffs were aware of her design. On
this finding, Bramwell B gave judgment for the defendant in an action
brought against her to recover a sum due under the contract.

Irwas held on appeal that there was sufficient evidence to support the finding
of the jury. The Court of Exchequer Chamber was satisfied on the evidence
that the plaintiffs were not only aware of the defendant’s intention, but were
even guilty of some complicityin her provocative scheme.

In order to emphasise the distincnon between innocence and guilt that
affects this branch of the law, the precise consequences of an illegal contract
will now be detailed under two separate heads, namely: the consequence
where a contract is illegal in‘its inception; the consequence where a contract
lawful in its inception is later exploited illegally or is illegally performed.

B THE CONSEQUENCEWHERE THE CONTRACT IS ILLEGALIN
ITSINCEPTION

The general principle, founded on public policy, is that any ransaction that s
tainted bvillegality in which both parties are equally involved is beyond the paie
of the law. No person can claim anyrightor remedvwhatsoever under anillegal
transaction in which he has partcipated.® Ex turpi causa non oritur actio. The court
is bound toveto'the enforcement of a contract once it knows that it is illegal,
whether the knowledge comes from the statement of the guilty partv or from
outside sources.® Even the defendant can successfully plead the turnpis causa.
and though his ‘defence is verv dishonest’™ and ‘seems onlv worthy of the
Pharisee whoshook himself free of his natural obligauons bvsaving Corban,”
it 1s allowed for the reasonsgiven by Lord Mansfield in Holman v Johnson:

5 Gurardy v Richardson (1793) 1 Esp 13. See p 4135, above

6  Crnisp v Churchill (1794) cited in 1 Bos & P at 340. In practice the size .of the rent mav
be a very good guide 10 the landlord s state of mind

7 (1866) LR 1 Exch 213

&  Gordon v Metropolsan Police Chief Comr [1910] 2 KB 10B0 a1 1098, per Buckley LJ.

¢ Re Mahmoud and Ispahani [1921] 2 KB 716 at 729, -per Scrutton LJ.

10 Thomson v Thomson (1802) 7 Ves 470 at 473, per Sir William Grant MR

11 The words of Lord Dunedin in Sinclarr v Brougham [1914] AC 398 at 436, adapted 10
the preseni context bv Streel Law of Gaming 464
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The objecuon, that a contract is immoral or illegai as between plaintff and
detendant, sounds at all umes very iil in the mouth of the defendant. It is not
for his sake, however, thatthe objection is ever ailowed; butitis found in general
principles of policy, which the defendant has the advantage of, conwrary to the
real jusuce, as between him and the plainuff, by accident, if I may say so. The
prninciple of public policy is this: ex dolo malo non oritur actio. No Court will lend
its aid to a man who founds his cause of action upon an immoral or an illegal
act. If. from the plaindff’s own stating or otherwise, the cause of action appear
t0 arise ex turpi causa, or the transgression of a positive law of this country, then
the Court savs he has no right to be assisted. It is upon thar ground the Court
goes: not for the sake of the defendant, but because they will not lend their aid
to such a plainuff. So if the plainuff and defendant were to change sides, and
the defendant was to bring his action against the piainuff, the latter would then
have the advantage of it: for where both are equally in fault potior est conditio
defendentis.*

The practical applicauon of this general principle must now be stated in some

detail. ’

@ The contract :s vord

A contract thatis illegal as formed and is therefore void ab initiois treated by
the law as if it had not been made at all."* It is torally void, and no remedy is
availabie to either partv. No acton lies for damag=s, for an account of profits
or tor a share of expenses. Thus, in the case of an illegai contract for the sale
of goods, the buyer, even though he has paid the price, cannot sue for non-
deiivery; the seller who has made delivery cannot recover the price. A servant
cannotrecover arrears of salary under an illegal contractof employment.** [n
the case of an illegal lease, the landlord cannot recover the rent or damages
for the breach of any other covenant.”* The position is the same not caly where
2 contractis prohibited at common law on grounds of public policy, butalso
where itsvery formauon is prohibited bvstatute. An aptillustration is afforded
by Re Mahmoud and [spahani® where the facts were these:

The plaintff agreed to sell linseed ol to the defendant, who refused to
take delivery and was sued for non-acceptance of the goods. A statutory
order provided thatno person shauld buy or sell certain specified articles,
including linseed, unless he was licensed to do so. Before the conclusion
of the contract, the defendant untruthfully alleged that he held a licence
and the plainoff, who himseif was licensed, believed the allegation.

Once itwas established that each party was forbidden by statute to enter into
the contract, the court had no opuon but to enforce the prohibition even
though the defendant relied upon his own illegality. The honest belief of the
plaincff that the defendant held a licence was irrelevant.”

Again, an award made by an arbitrator in respect of a prohibited contract
will be set aside by the court.” A builder who does work at a cost exceeding

12 (1773) | Cowp 341 at 343.

13 Mogqui Steamship Co v McGregor, Gow &
i4 Miller v Kartinski (1945) 52 TLR 55.
L3 Alexander v Rayson (1936] | KB 169.
16 [1921] 2 KB 716.

|7 Disunguish the case when a conrtract lawjul in s formation is performed in an illegal

manner dv one of the parues; pp 440 ff. below.
|8 Dawid Tayior & Son Ltd v Barnett Trading Co [1953] | All ER 843, [1953] [ WLR 362.

Co [1892] AC 25 at 39, per Lord Haisbury.
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the sum authorised bystatute cannotrecover the excess.™ and if, having done
both authorised and unauthorised work. he receives pavment under the
contract generally, he cannot appropriate the sum to the unlawful work.® In
all cases where a contractisillegal in its formation, neither party can circumvent
the rule—ex turpi causa non oritur actio—by pleading ignorance of the law

Although a contractisillegal in itsformaton and thereforevoid, the Court
of Appeal has now held that the ownership of goods may pass to the buver
under an illegal contract of sale even if both parnes are in pari delicto.” This
decision requires to be examined with some paruculanity.

Since an illegal contract is totaliv void, the inescapable conclusion woulc
seem to be that the ownership of movables cannot pass bvvirtue of the contract
itself if this arises ex turpi causa and if both parties to itare pari delacto. Nil
posse creari denilo.’

If, therefore, the ownership is 1o pass at all. this must be affected by some
independent rule of law extraneous to the socalled but aboruve contract. It
is true that in the case of a gift the ownership of goods mav be transferred bv
delivery, provided that this is what the parunes intend. Butsince thisintenuon
is one of the decisive elements of the wansaction. it would seem logical to
insist that it must be disregarded if itis tainted by illegality.* In 1960, bowever.
Lord Denning, giving the opinion of the Pnvv Council in Singh v Al
expressed a view which it is respectfullv suggested goes beyond previous
statements of the law.

There are many cases which show thai when two persons agree together in 2
conspiracy to effect a fraudulent or illegal purpose—and one of them wansfer:
property 1o the other in pursuance of the conspiracv—then, sosoon as the contract
is executed and the fraudulent or illegal purpose is achieved, the property (be it
absolute or special) which has been transierred bv the one 1o the other remant
vested in the mransferee, notwithsandingitsillegal ongin ... The reason is because the
transferor, having fully achieved his unworthy end. cannot be allowed 10 turn round
and repudiate the means by which be did ii—he cannol throw over the ansier.’

This statement invites three comments.

Firstly, the transfer of ownership is here said to depend notupon delivery.
butupon the execution of the contract. A contractis execuled as sO0ON as one
party has fully performed his side of the bargain, even if it still remains it
whole ‘or in part to be performed by the other party. A contract of sale,
therefore, is executed by the seller when he delivers the goods to the buver:
and in this context at least deliverv and executuon are svnonvmous.

Secondly, Lord Denning cited, as authority for his statement. an obiter
dictum of Parke B in Scarfev Morgan.” In that case the court was concerned with

19 Bostel Bros Ltd v Hurlock [1949) 1 KB 74, [1948) 2 All ER 312: Dennis & Co Ltd v Munr
[1949] 2 KB 327, [1949] 1 All ER 616.

90 A Smith & Son (Bognor Regis) Ltd v Walker [1952] 2 QB 319. [1952] 1 All ER 1007.

J M Alian (Merchandise) Lid v Cloke [1963) 2 QB 340, [1963] 2 All ER 258. See also

Higgins 25 MLR 14¢.

Beivoir Finance Co Ltd v Stapleton [1971) 1 QB 21C. [1970] 3 All ER 664.

Lucretius De Rerum Natura i 155.

See, however, an obiter dicrum by Parke B in Simpson v Nicholis (1838) 3 M & W 240.

as revised (1839) 5 M & W 702, where he was commenting upon the carher case of

Wilisams v Paul (1830) 6 Bing 6535

[1960] AC 167, [1960] 1 All ER 269.

(1960) AC at 176. [1960] 1 All ER at 272,

(1888) 4 M & W 270.
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the validity of a bailee's lien which. it had been argued. was iliegal and void.
The lien wasin fact held to be untainted bviliegality. But Parke B said that even
if it had been illegal. it would still exist “because the contract was executed
and the special propert” had passed by the delivery of the chattel w the
defendant. The maxim would applv—:n pan delicto potior est conditio possidents.”
It will be seen that this dictum of Baron Parke was confined to the case of a
‘special property’ 1 the chatel, but that in Singh + Al it was extended 1o
include the ‘general property’. Thus the vital distinc: on between ownership
and the limited interest which a bailee might enjov in the chattel was
obscured.

Thirdlv, a: between the partes themselves, the quesuon whether the
property has passed 1s academic, for if the contract isillegal and if the parnes
are in pan delicto neither can establish a cause of acion against the other
without disclosing his own wrongdoing. So if, in an illegal contract of sale. the
seller has delivered the goods he cannot recover them and for this purpose
it matters not whether the seller or the buver is the owner of the goods.
Conversely. if the seller has not delivered the goods, the buver cannot demand
them whether he is the owner or not. But if an innocent third party becomes
involved in the cvcle of events, it is vital to determine which of the onginal
parues is the owner of the contractual subject matter. This is well illustrated
by Belvoir Finance Co Lid v Stapleton.® the facts of which were as foliows:

The plaintiffs bought three cars from dealers, paid for them and let them
on hire-purchase terms to the Belgravia Car Co, who keptafleetof carsfor
letting out on hire 1o the public. The plaintiffs never took deiivery of the
three carsin question. which wentdirectlyirom the dealerstothe Belgravia
Car Co. Both the contract of sale between the dealers and the plaintiffsand
the hire-purchase contracts between the plaintiffs and the Belgravia Car
Co were illegal 1o the knowledge of all three parties as contravening
statutorvregulations. The Belgravia Car Co, fraudulentivandin breach of
the hire-purchase contracts, sold the three cars (o innocent purchasers.
One of these sales was effected by the defendant, the assistant manager of
the Belgravia Car Co, and the plaintffs now sued him personally in
conversion,

To succeed in this action the plaintiffs had to show that the ownership of the
car was vested in them at the ume of the conversion. They had therefore 10
prove that despite the iliegalitv of the original contract of sale. thev had
acquired and stll emoved the ‘general property’ in the car. The Court of
Appeal decided this issue in their favour. Lord Denning MR cited his
statement in Singh v Ali'* and continued:

Although the plaintiffs obtained the car under a contract which was illegal.
nevertheless, inasmuch as the contract was executed and the propertv passed. the
car belonged to the finance companv and they can claim iL"

It is submitted with respect that this decision is contrary to the established
principieswhich determine the efiect of illegaliry. 1t will be observed, moreover.
thatin the instant case the car had never been delivered to the plaintiffs. The

¢ That 15. possession

4 19717 1 QB 210, [1970] 3 All ER 664

10 P 426. above

11 [1971] 1 QB 210 ar 218, [1970] 5 All ER 664 a1 667
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courtendeavoured to counter this formidable objection by falling back upon
the rules for the passing of property contained in sections 1 7 and 18 of the Sale
of Goods Act 1893. These rules are based essentially upon the intenuon of the
parues as disclosed by their conduct, the terms of the contract and the
circumstances of the case. But they clearly envisage the existence of a valid
contractand can scarcely operate where the partes have deliberately sought
to impiement an agreement that is vitiated by illegality.

The Lords justices expressed the opinion that, were the finance company
to be preciuded by the illegality of the contract from maintaining the-action,
anysuanger would be free to seize the car with impunity since there would be
nobody able to establish a legal title against him. This would be to recognise
anghtof confiscation. [tis submitted with respect, however, that the suggestion
is not well founded. The person who happens to be in possession of the car
after and as a result of the illegal contract (as in the instant case the Belgravia
Car Co orthe ultimate purchaser), would be able to maintain trespass against
a wrongful intruder. In an action of trespass, the existing possession of the
plainuff, even though held without title, is conclusive evidence of his right
to possession against a wrongdoer. The latter cannot set up the better title of
a third person, uniess he shows that he acted with the authority of that third
person.” The position is the same in conversion, unless the wrongdoer shows
that he acted with the authority of a third person who has a better right to
possession than the plaintiff.*

In Saunders v Edwards" the defendant entered into a contract to sell the
lease of a flat to the plaintiffs. In the course of the negotiations he fraudulently
represented that the flatincluded a roof terrace. In fact, he had improperly
created an access onto a flat roof outside the flat over which he had no rights.
The plaintiffs agreed to take the flat and it is clear that if these had been the
only facts, the plaintiffs would have had an action for fraud when they
discovered the true state of affairs. However, when the convevance was
completed, it was agreed between the plaintiffs and the defendant that the
purchase price of £45,000 should be apportioned as to £40,000 for the flatand
as to £5,000 for some chattels which were being thrown in. Both parties knew
that the chattels were notworth anything like £5,000. When sued for his fraud,
the defendant argued that the plaintiffs’ action was barred because of their
parucipation in this conveyancing scheme so as to minimise their liabilitv to
stamp duty. The Court of Appeal agreed that the plaintiffs’ behaviour in
regard to the apportionment of the price of the flat and the chattels was
improper and that they would not have been entitled to enforce the contract
for the sale of the flat. The court took the view however that the plainuaffs’
action in respect of the fraud was wholly separate from the contractand should
therefore succeed.

Similarly, in Euro-Diam Ltd v Bathurst® the plaintiffs had agreed to sell
diamonds to German buyers which they had insured with the defendant.
While the diamonds were still at the plaintiffs’ risk they were stolen and they
claimed on the insurance policy. There was no improprietyin connection with
the policy but it appeared that in order to oblige the German buyers the

L2 Jeffries v Grear Western Rly Co (1856) 5 E & B 302.

13 Ibid.
14 [1987] 2 All ER 651, [1987] | WLR 1116.
15 [1990] 1 QB 1, [1988] 2 All ER 23. See also Thackwell v Barclays Bank plc [1986] 1 All

ER 576.
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plaintffs had supplied an invoice stating the value of the diamonds to be
significantv less than the true value so as to enabie the German buvers 10
reduce or exclude pavment of German customs durv. The insurers argued
that this prevented the plaintiffs from enforcing their rights under the
insurance contract. The Court of Appeal rejected this conclusion. There had
been no deception of the msurers; there was no causal connecuon between
the pohcv of insurance and the undervaluauon of the diamonds in the sale
contractand the plaintffs themselves had made no profitfrom the transacuon.

Both these cases can be said to turn on the plaintiffs’ course of acuon being
independent of the contract which was illegal. Thev can aiso be seen to
exemplifv a robust atutude by the courts to arguments of this kind. In both
cases‘the defendants were devoid of merits and the delinquencies of the
plaintiffs were relativelv small compared 1o the loss thev would suffer if the
defendants’ argument had been allowed to succeed.

b Moneypaid and chattels or land transferred are irrecoverable

Neither party can recover what he has given to the other under an illegal
contract if in order to substantate his claim he 1s driven to disciose the
illegality.”* The maxim in pari delicto potior est conditio defendentis applies and
the defendant may keep what he has been given. If, for instance, a seller sues
for the recovery of goods sold and delivered under an illegal contract he will
fail. for to justify his claim he must necessarilv disclose his own iniquity. Thus
in Taviorv Chester"

The plaintiff. deposited with the defendant the half of a £50 note as a
pledge to secure the payment of money due for a debauch held by the
plaintiff and divers prosututes at the defendant’s brothel.

An action of detinue, based upon a refusal by the defendant to redeliver the
note, was dismissed, for the plaintff could not impugn the validity of the
pledge without revealing the immoral character of the contract.

The result is that gains and losses remain where thev have accrued or
fallen. If. for instance, ascheme to defraud X, concocted by Aand B. succeeds.
and the monevis obtained bv B, no action for an account or recovervliesat the
suit of A as was once solemnly adjudged in a case where one highwayman
sued another for an account of their piunder ™ The general posinon 1s well
illustrated by Parkinson v College of Ambulance Ltd and Harnison.™ where the facts
were these:

The secretarv of the defendant charnitv fraudulentiv represented to the
plaintiff that the charitvwas in a position o divert the foundauon of honour
in his direction and to procure him at leastaknighthood, if he would make
an adequate donation. After a certain amount of bargaining. the plaintiff
paid £3.000 to the charitvand undertook to do more when the knighthood
was forthcoming. He did not, however, receive anv honour and he sued for
the return of the monev as had and received to his use.

16 Scott v Brown, Doenng, McNab & Co [1892] 2 QB 724 at 734, per A L Smith L]: Chetirar
v Chettiar [1962]) AC 294, [1962] All ER 494

17 (1869) LR 4 QB 309,

18 Svkes v Beadon (1879) 11 ChD 170: Berg v Sadier and Moore [1937) 2 KB 15¢

19 Everet v Wilhams (1725) cited in Lindlev The Law of Partnership (13th edn) p 130Un: Svke:
v Beadon. above, at 195-196, per Jessel MR: 9 LQR 197

20 [1925) 2 KB 1



130  Contracts illegal by statute or at common iaw

[t was heid by Lush | that the action must fail. The transaction was manifestly
llegal to the knowledge of the plaintiff. He could sue neither for money had
and received for the recovervof damages, nor couid he repudiate the contract
and regain his money on the piea that the transaction was executory.

Property recoverable if disciosure of illegality not essential to cause of action

A plainuff, however, may recover money, chattels or land transferred under
an illegal contract to the defendant, if he can frame a cause of action entirely
independent of the contract, for in these circumstances he is not compelled
to disclose the illegality. ‘Anv rights which he may have irrespective of his
llegal interest will, of course, be recognised and enforced."

Suppose, for instance, that a lease for ten years is made by A to B for a
purpose known bv both parties to be illegal. A cannot sue for the recovery of
rent, since to substandate his claim he must necessarily rely upon the illegal
transaction.’ Nor, it is apprehended. can he recover possession of the land
before expiry of the agreed term. If he attempted to do so, B would allege
possession byvirtue of the lease, the illegality of which would preclude A from
enforcing the covenant for the paymentofrent.* But once the term of ten years
has expired, A has an independent cause of action by virtue of his ownership.
Though he cannotbe allowed to recover what he has transferred in pursuance
of the illegal transaction, yet he cannot be denied the right of ownership
which he has not transferred.' Once the illegal, but temporary, tde has
ceased, he can rely upon his prior and lawful title.

The principle, that a plaintiff can recover what he has transferred under
an illegal contract if he can found his action upon some independent and
lawful ground, was applied by the Privy Council in Amar Singh v Kulubya® on
the following facts:

A statutory ordinance in Uganda prohibited the sale or lease of ‘Mailo’
land by an African to a non-African except with the written consent of the
Governor. Without obtaining this consent, the plaintiff, an African, agreed
to lease such land of which he was the registered owner to the defendant,
an Indian, for one year and thereafter on a yearly basis. The agreement,
therefore, was void for illegality, and no leasehold interest vested in the
defendant. After the defendant had been in possession for several years,
the plainuff gave him seven weeks’ notice to quitand ultimately sued him
for recovery of the land.

He succeeded. His claim to possession was based not upon the agreement, to
the illegality of which on his own admission he had been a party, but on the
independent and untainted ground of his registered ownership. He was not
forced to have recourse to the agreement.®

1 Scott v Brown, Doering, McNab & Co [1892] 2 QB 724 at 729, per Lindley L]. Gooderson
(1958] CLJ 199. [raqi Ministry of Defence v Arcepey Shipping Co SA [1981] QB 65, [1980]
L All ER 480.

2 Gas Light and Coke Co v Turner (1840) 6 Bing NC 324,

3 Alexander v Rayson [1936] 1 KB 169 at 196-197, [1935] All ER 185 at 193, per cunam.
See Salmond and Williams Principles of the Law of Contracts p 347, n d.

4 Jajbhay v Cassim [1939] App D 537 at 357. :

5 [1964] AC 142, [1963] 3 All ER 499; criticised Cornish 27 MLR 225.

6 The Privy Council considered that the notice of seven weeks to quit the land, which

was insufficient to determine a yearly tenancy was not referable to the illegal
agreements: [1964] AC 142 ac 150.
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Thisdecision illustrated the familiar statement o7 du Parcq L] in an carlie
case when delivering the judgment of the court

Primafacie.a man is enuded 1o his own property, and itis not a general principlie
of our law (as was suggesied) that when one man's goods have goLinto another’s
possession in consequence of some unlawful dealings benvcen them. the uue
owner can never be aliowed to recover those goods by an action. The necessin
of such a principle to the interests and advancement of public pohey is certainiy
not obvious.’

In

Tinsley v Miliigant
2 i

The parties. who were lovers, jointly purchased a house which was registered
in the name of Tinslev as the sole legal owner. The house was used by the
parties as a lodging house which was run jointh bv them and which
provided most of theirincome. The partes had registered the house in the
sole name of Tinsley so as to enable Milligan 1o make fraudulent claims for
benefit to the Department of Social Securitv. The monev obtained from
these deceptions formed part of the parties’ shared income. After this
practice had gone on for some time, Milligan made a clean breast of it to
the Department of Social Security and the matier was resolved to the
satisfaction of the Deparument without prosecution. Thereafter, Milligan
onlyclaimed benefitto which she was properlventited. In due course, the
parties quarrelled and Tinsley moved out. Tinsley then started an action
for possession on the basis that the house was solelv hers. Milligan
counterclaimed foran order for sale and a declaration that the house was
held by Tinslev on trust for the parties in equal shares.

On these facts it would, but for the deception pracused on the Department
of Social Security, have been clear thatMilligan wasendued to the relief which
she sought. Tinslev argued that Milligan should be denied relief either on
the basisof the maxim ex turpi causa oritur non acioor on the equitable principle
that he who comes to equiry must come with ciean hands. In botn cases. the
thrust of the argument was that by choosing 1o put the house in Tinslev's name
in order to obtain benefits to which she was notJegally enutlcd, Milligan had
debarred herself from asserting the equitable rightswhich she would otherwise
have had to the properwy. The Court of Appeal had held that Milligan's claim
should succeed on the basis that the improper conduct by Milligan was not
sufficiently serious 10 merit the severe penalty which would be inflicied by
depriving her of her interest in the house. The House of Lords were agreed
that the test used by the Court of Appeal was not correct and that the result
of the case could not depend on a balancing exercise between the improprien
of Milligan and the seventy of the penaltyimposed or whether anv resultwhich
arose out of the balancing exercise would shock the public conscience.

Nevertheless, the House of Lords was divided as to the resultin the present
case. The majority view of Lord Jauncey, Lord Lowry and Lord Browne-
Wilkinson was most fully expressed bv the latter. He stated the general
principles as follows:

(1) Property in chattels and land can pass under a contract which is illegal and
therefore would have been unenforceable as 2 contract.

Boumakers Ltd v Bernet Instruments Litd [1945) KB 65 at 70
8 [1993] 8 All ER 65



432 Contracts iilegal by statute or at common law

(2) A plainaff can at law enforce property rights so acquired provided that

he does not need to rely on the illegal contract for any purpose other than o

providing the basis of his claim to a property right.

(3) Itis irrelevant that the illegality of the underlving agreement was either
plzaded or emerged in evidence: if the plaindff has acquired legal title under the
illegal contract that is enough.?

He went on to deny that there was any significant difference in the general
principles between common law and equity. It was clear that Milligan was
putti. - “>rward an equitable claim since the sole legal title was in Tinsley.
However, Milligan's equitable claim did not depend in any way on the fraud
practised on the Department of Social Security. It depended only on the
presus puonofresultng trustwhich arose from the fact that Milligan had put
up half of the purchase price of the house and that the relationship between
Iia id Milligan was not such as to give rise to a presumption of
advancement. Of course, it follows on this line of reasoning that if the
relatonship between Tinsley and Milligan had been such as to give rise to a
presumpion ofadvancement then the result would have been differentsince
Milligan would then have needed to rely on the fraudulent purpose to explain
why ©  oresnmption of advancement should be negated. The minority view
Was Uiwe wae matter should still be governed by the principle stated by Lord
Eldon in Muckleston v Brown* where he said:

T. . l.uniff stating, he had been guilty of a fraud upon the law, to evade, to
disappoint, the provision of the Legislature, to which he is bound to submit, and
coming to equity to be relieved against his own act, and the defence being
dis. niest, berween the two species of dishonesty the Court would not act; but
wouid say ‘Let the estate lie, where it falls’.

In Trnbe v Tribe' the Court of Appeal had to consider the effect of Tinsley v
Muiligar 1 a situation where there was a presumption of resulang trust.

The plaintiffow: “Qoutof50N  _Lisinafamily companyand was the
tenanr .~0 leasehold premises which were occupied by the company as
«censee. In 1987 the landlords of those premises served schedules of
dilapidations on the plaintiff requiring him to carry outsubstantial repairs
The plaintiff was advised by his solicitor that he was facing the nas="
of heavy payments. In an effort to put resources outside the e
landlords, the plaintff transferred his shares to the defen: who was
one of his sons. The transfer was expressed to be for -~ ronsideration of
£78,030 but this sum was never paid nor wasitev  ..ended to be paid.
[n fact, the payments to the landlords never eventuz..d because one of the
landlords accepted the surrender of the lease and the other landlodd sold
the reversion. The plaintiff asked for the shares back but his son refused
toredeliver them. When the fatl.cr oroughtan action, the son argued that
there was a presumption of advancementin his favour and that the father
could not rebut the presumption of advancement without revealing his
illegal purpose in making the transfer in the first place.

This reasoning was rejected by the Court of Appeal. The Court held that one
of the major exceptions to the in pari delictorule arose where the transferor had

9 Ibid at 36.
10 (1801) 6 Ves 52 at 68 and 69, [1775-1802] All ER Rep 301 at 506.
11 [1995] 4 All ER 236; [1996] CLJ 23.
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repented of the transaction before itwas carried into effect—the so called locus
poentientiae. In this case the illegal purpose was to defraud creditors but no
creditors had ever been defrauded. Accordingly, it was not wo late for the
father 1o change his mind and recover the shares from his son.

Asimilar, though perhaps more dubious decision was given in Bowmakers
Ltd v Barnet Instruments Lid upon the following facts:*

S sold machine tools 1o the plaintiffs. This sale was illegal, since it
contravened an Order made by the Minister of Supplv under the Defence
of the Realm Regulations. The plaintiffs delivered the tools to the
defendants under three separate hire-purchase agreements which were
assumed by the Court of Appeal to be themselves illegal. The defendants.
after paying onlyafew of the instalments due under the contracts. sold the
tools delivered under the first and third agreements and refused the
demand of the plaintiffs to redeliver those that were the subject matter of
the second agreement.

Judgmentwas given for the plaintiffsin theiraction to recover damagesfor the
conversion of the wools.

In considering this decision it is necessary to distinguish the first and third
agreements—where the defendants had wrongfullv sold the goods—from the
second—where thevhad retained them contarvio the demand of the plaintiffs.

Thesignificant feature of the wrongfulsales was that they constituted an act
of conversion which ipso facio terminated the bailment.” The Flaintiffs might
therefore argue that there was no longer any existing contractupon which the
defendants could found a possessory right. The nght to immediate possession
had automatcally revested in the plaintffs. Could it not thus be said that owing
to the termination of the bailment the plaintffs had an independent cause of
action in virtue of their admitied ownership? The defendants, on the other
hand, might argue that thev had acquired -effective possession under the
bailmentand that the plaindffs were driven to relyupon thatillegal transaction

.in ordertoshow that the sale wasa breach of the contractual terms, justasalessor
whoalieged the termination of a lease for condition broken would be required
‘o prove the existence of a proviso for re-entry.

The Courtof Appeal preferred the first line of reasoning. Itwas completels
irrelevant that the chattels had originaliy come into the possession of the
defendants byvirtue of the iliegal contract. That contract was now defunct, It
formed no part of the cause of action. Thus, with the disappearance of the onl
transacuon that could restrict their rights, the plaintiffs could base their claim
lo possession solely upon their ownership of the chattels.

While few would dispute this conclusion and the limitaton thus putupon
the application of the maxim ex turpi causa non oritur actio, itis a litde difficult
loagree that thesecond agreementwas susceptible of the same ratio decidend:.
In the case of this agreement the cause of action was the refusal of the
defendants to complywith the demand for the return of the goods. Since the
effective possession had passed to them by virtue of its delivery, the sole
Jusuficavion for this demand was their failure 10 pav the agreed instalments.
The plaintffs. therefore. were inevitablv driven back to the contract in orde:

12 [1945) KB 65, [1944] 2 All ER 579, See Hamson 10 CL] 249: Coote 35 MLR 38: Teh
26 NILQ 1; Stewart 1 JCL 134
13 Neorth Central Wagor and Finance Co Ltd v Graham [1950) 2 KB 7, [1950] 1 All ER 780
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to prove the amounts of the instalments, the dates at which theywere dueand
the agreed effect of their non-payment. This part of the decision, therefore,
seems open (o queston.

Two exceptions to the ban on recoverability

Thereare two exceptions to the general rule thara party cannot recover what
he had given to the other partyunder an illegal contract. These are (a) where
the partes are not in pan delicto, and (b) where the plaintiff repents before
the contract has been performed.

{a) Where the parties are not in pari delicto If the parties to an illegal contractare
not “n part delicto, the court in certain circumstances will allow the less
blameworthy to recover what he may have transferred to the other. Thisrelief
is granted to the plaintff upon proof that he has been the victim of fraud,
duress or oppression at the hands of the defendant, or that the latter stood in
a fiduciarv position towards him and abused it."* Where, for instance, the
plaintiff has effected an insurance which in fact is illegal but which was
represented to him by the insurer as lawful, he will be entitled to recover the
premiums which he has paid if the representation was fraudulent,” but not
if it was not.”® A common illustration of want of delictual parity is oppression.
‘It can never be predicated as par delictum where one holds the rod and the
other bows toit.”"” For instance, in Smith v Cuff,'® the defendant, a creditor of
the plaintiff, agreed with the other creditors to-accepta compesition of ten
shillings in the pound, but he consented to this only after he had secretly
arranged that the plaintiff should give hima promissory note for the remainder
of his debt: The note was given, negotiated toa third partvand itsamount paid
by the plaintff. It was held that, since there had been oppression on one side
and submission on the other, the plaintiff was entitled to recover the amount
from the defendant. In a later case where the facts were similar, Cockburn CJ
said: ‘Ttis true that both are in deficto, because the actisa fraud upon'the other
creditors, but it is not par delictum, because the one has the power to dictate,
the other no alternative but to submit."

Anothertvpe of case where the parties are not regarded as equally delictual
is where the contract is rendered illegal by a statute, the object of which is to
protect one class of persons from the machinations of another class, as for
example where it forbids a landlord to take a premium from a prospective
tenant. Here, the duty of observing the law is placed squarely upon the
shoulders of the landlord, and the protected person, the tenant, mayrecover
anillegal premiumin an action formoney had and received, even if the starute
omits to afford him this remedy either expressly or bv implication.® In the
words of Lord Mansfield:

14 Harse v Pearl Life Assurance Co [1904] 1 KB 558 at 564. Shelley v Paddock [1980] QB 348,
(1980] 1 All ER 1009; Buckley 94 LQR 484.

15 Hughes v Liverpool Victoria Legal Friendly Society [1916] 2 KB 482.

16 Harse v Pearl Life Assurance Co, above.

17 Smuth v Cuff (1817) 6 M & S 160 ac 163, per Lord Ellenborough.

18 (1317) 6 M & S 160.

19 Atkinson v Denby (1862) 7 H & N 934 at 936.

20 Kirirt Cotton Co Ltd v Dewam [1960] AC 192, [1960] 1 All ER 177, where there was no
express provision in the statute that the premium should be recoverable. If there is
such a provision, as in Gray v Southouse (1949] 2 All ER 1019, the fact that the tenant
18 particeps cnminis does not affect his right of recoverv. Sce also Nash v Halifax Building
Society (1979] Ch 584, (1979] 2 All ER 19.
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Where contracts or ransactions are prohibited by positive statutes, for the sake
of protecung one set of men from another set of men; the one, from their
situation and condition being liable to be oppressed and imposed upon by the
other; there, the parties are not in pari delicto; and in furtherance of these statutes,
the person injured after the transaction is finished and completed, may bring his
action and defeat the contract.!

(b) Where party to executory contract repents before performance.” The second excepdon
to the ban on restitution recognises the virtue of repentance in the case ofa
contractwhich isstill executory. A party to such a contract. despite its illegality,
is allowed a locus poenitentiae, and he mav recover whathe has transferred to his
co-contractor, provided that he takes proceedings before the illegal purpose
has been substantially performed. [f he repents in time, he will be assisted bv
the court, butin the presentstate of the authoritiesitis notciearatwhat point
his repentance’is to be regarded as overdue.

The leading case on the subject is Kearley v Thomson,’ where the defendants,
who were the solicitors of the petitioning creditor in certain bankruptcy
proceedings, agreed neither to appear at the public examination of the
bankruptnor to oppose his discharge in consideration of asum of money paid
to them by the plaintiff. They did not appear at the examination, and before
any applicaton had been made for the discharge ot the bankrupt they were
sued by the plaindff for the return of the money. The contract was illegal as
tending to pervert the course of justice, and it was held that the non-
appearance at the examinaton was 2 sufficient execution of the illegal
purpose to defeat the plaintiff’s nght to recovery. Fry L] said:

I hold, therefore, that where there has been a parual carrving into effect of an
illegal purpose in a substantial manner, it is impossible. though there remains
something not performed, that the money paid under that illegal contract can
be recovered back.'

The word ‘partial’ in this statement must be regarded as qualified by the later
word ‘substantial’, for otherwise it is difficult to reconcile the earlier case of
Taylorv Bowers.” In that case:

T, being financially embarrassed and desiring to avoid the seizure of his
stock by his creditors, made a fictidious assignmentofitto A, and received
sham bills of exchange in return. The stock, having been removed, was
later mortgaged by A to the defendant without the knowledge of T. The
defendant was aware of the unlawtul assignment.

[t was held that T was entitled to recover his goods. Itis clear that the illegal
purpose had been partially effected, for the creditors, realising that the
greater partof T'svisible wealth had disappeared with the removal of his stock,
would probablyabandon anyattempt to exact payment by process of law. In the
unanimous opinion of seven judges. however, nothing had been done to carry
out the illegal purpose bgyond the removal of the stock and this was insufficient

1 Browning v Moms (1778) 2 Cowp 790 at 792. See Barclay v Pearson (1893] 2 Ch 15+
at |66-168.

3 Merkin 37 LQR 420

3 1890 24 QBD 742, See Re Natienal Benefit Assurance Co Lid [1931] 1 Ch 46: Hary
Parker Lid v Mason [1940] 2 KB 590, [1940] 4 All ER 199: Ouston v Zurowsk: and Zurowski
11985] 5 WWR 169. Beason 91 LQR 313.

4 Ibid at 747.

5 (1876) 1 QBD 291.
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to defeat the plaintiff. In Kearley v Thomson, on the other hand. the fraudulent
injury to the creditors had been substantially accomplished, for the general
body of creditors would be influenced by the abstention of the petitioning
creditor from the cross-examination of the debtor.*

In Taylor v Bowers. Mellish L] made a statement that is transparently too wide
if it is divorced from the facts. He said:

If monev is paid or goods delivered for an illegal purpose, the person who has so
paid the money or delivered the goods may recover them back before the illegal
purpose is carried out.”

If this were correct, it would frequently happen that the mere frustration of
his illegal scheme owing to circumstances bevond his control would entitle
such a person torecover his property. Bigosv Bousted,' concerned with statutory
illegality, is a case in point.

A, In contravention of the Exchange Control Act 1947, agreed to supplvB
with the equivaientof £150 in Italian currency. B, as security for his promise
to repay the loan, deposited a share certificate with A. A failed 1o supply
any Italian currency and B sued him for recovery of the certificate.

The statement of Mellish L] literally construed, would justifv recovery, since
the illegal purpose had not been carried out. B had in fact received no more
Italian money than was permissible bylaw. He therefore pleaded that he had
repented in ime. His so-called repentance, however, was ‘but want of power
tosin’, foritis clear that he would gladly have acceptedthe promised lire had
his iliegal design not been foiled by A's breach of faith. Pritchard | therefore
held that the case was on all fours wit Alexander v Rayson® and that B's change
of heart after his scheme had failed did not bring him within the exception.

Another type of case in which recovery can be had despite a partial
performance of the iliegal purpose is where money has been deposited with
astakeholder under an iliegal contract, as for example where competitors in
a lottery, such as a missing-word competton, pav entrance fees to the
organiser. Here the money is recoverable, not merelyv before the result has
been ascertained, but even after this event, provided that payment has not
been made to the winner.” In such a case the illegai purpose has obviously
been performed by the holding of the loutery, yet it is said that ‘the contract
1snot completelv executed untl the money has been paid over, and therefore
the partv mav retract at anv time before that has been done’ "

The truth is that it is difficult to extract from these authorities the precise
meaning in the present context of an ‘executory’ contract. Over a hundred
vears ago, Frv 1] observed that the principle which forbids the recoverv of
property delivered under an illegal contract requires reconsideration by the
House of Lords.” Such reconsideraton is sl awaited.

6 In George v Greaier Adelaide Lond Development Co Ltd (1929) 43 CLR 9], a decision of
the High Cour: of Australia, Knox Cl. a1 100, regarded Tayior v Bowers as a case of
propertv deposited with a stakeholder, as to which see n 10, below.

7 (1876) 1 QBD 291 a1 800.

& [1851) 1 Al ER 95

© [1936) 1 KB 169, [1935] All ER 185; p 385, above.

10 Barciay v Pearson [1893) 2 Ch 154 Greenberp v Cooperstern [1926] Ch 657 a1 665

11 Hasteiow v Jackson (1828) & B & C 292] a1 226297, per Littiedale |

12 Keariey v Thomson (18901 24 QBD 742 a1 746. For a critical appraisal of the present state
of the law, see Grodecki 74 LQR 254
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The consequence of illegality  +37

A subsequent or collateral contract, which is founded on or springs from an ilegal

iransaction, is illegal and voud” ,
It would be singular if the law were otherwise.” [t is irrelevant that the new
contractis in itself innocuous, or thatit formed no partof the original bargain,
or that it is executed under seal,* or that the illegal transaction out of which
it springs has been completed. If money is due from A to B under an illegal
transaction and A gives Ba bond™ or a promissorv note' for the amount owing,
neither of these instruments is enforceable by B.

The leading authority is Fisher v Bridges,® where A agreed tosellto B certain
land which was to be used for the purposes of a lotterv that was illegal because
forbidden bystatute. The land was conveved to Band the price except for £630
was paid. Later, B executed a deed by which he covenanted to pay £630 to A.
In an acton to enforce this covenant, it was pleaded that the action must fail,
since the agreement to sell was made “to the intentand in order, and for the
purpose, as the defendant well knew’, that the land when conveyed should be
sold by way of an illegal lottery.” The Exchequer Chamber, reversing the
Court of Queen’s Bench, held the plea to be good and dismissed the action.

It is ciear that the covenant was given for the payment of the purchase monev.
[tsprings from. and is the creature of, the illegal agreement; and, as the lawwould
not enforce the original illegal contract, so neither will it allow the partes to
enforce a secunty for the purchase money, which by the ornginal bargain was
tainted with illegality.” .

In Fisher v Bridges the parties to the illegal transaction and to the subsequent
contract were the same persons. The question arises, therefore, whether a
contract made by a third party in furtherance of the illegal purpose is itself
tainted. This was the issue in Cannan v Bryc¢ where the court made the
solution of this problem turn upon the knowledge of the third party. Did he
know that the original conmract was illegal?

X had entered into a stock-jobbing contract by which he agreed to pay
differences according to the rise and fall of the stock.” A statute of 1733
prohibited the practice of stock-jobbing.* He borrowed money from Yin
order to pav the losses that he ultimately incurred, and by wav of security

13 Simpson v Blass (1816) 7 Taunt 246; Redmond v Smith (1844) 7 Man & G 457: Geere v
Mare 11863) 2 H & C 339:; Clay v Ray (1864) 17 CBNS 138.

14 Redmond v Smith, above. at 494, per Tindal J.

15 Fisher v Bridges (1854) 3 E & B 642,

16 [bid.

17 Jennings v Hammond (1882) 9 QBD 225.

18 (1854) 3 E & B 542

19 Sec the report of the case in the court of first instance: (1833) 2 £ & B 118

20 (1854) 3 E & B 642, 27 runam at 549, [t is respectfully submitred that in Belvoir Finance
Co Lid v Cole L:d 119691 2 All ER 904, [1969]) 1 WLR 1877. Donaldson | was scarcelv
justified in holding that the original purchase of the two Triumph cars was not @inted
bv the illegalitv of the subsequent hire-purchase transaction. As in Fisher v Bndyes, the
contract of sale was made o the intent and in order that the cars should be bailed bv
wav of hire-purchase transactions which doth parties knew were o be effecied in a
manner contrary o 1 statutorv order. [t s a litde difficult to subscribe to the view of
the learned judge that the 'wo pairs of contracts, though commercially connected.

. were not legailv connected.

1 (1319) 3 B & Ald 179

2 As to coatracts for differences. see p 353, above.

3 7 Geo 2 c 3: repealed bv the Gaming Act 1843,
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he assigned 10 Y the proceeds of certain cargoes which he had shipped
abroad. X then became bankruptand his vrustee claimed that the cargoes
still formed part of the bankrup: estate, since the assignment to Y was
illegal.

It was held that the trustee was entitled to judgment. In the words of Abbou:
CJ ‘if it be unlawful for one man to pay, how can it be lawful for another 1o
furnish him with the means of pavment?’ But the Chief Justice was careful to
emphasise that hisstatement was confined to a case where the third partv had
full knowledge of the object 1o which the loan was 1o be applied.

A similar question arose in Sgector v Ageda® on the following facts.

A memorandum dated 8 September 1967, stated that a Mrs Maxwell. a
monevlender. had lent£1,040 to the borrower, 1o be paid on 8 November
with interest 2t 2% a month. In fact only £1,000 was lent, since interest for
two months, amounting to £40, had been added to the principal sum. Such
a provision for the payment of compound interest is illegal under the
Monevlenders Act 1927.° The illegal loan was not repaid on 8 November
and Mrs Maxwell sued the borrower in the following February for the
recovery of £1,180, the amount then due.

Atthat pointthe plaintiff entered upon the scene. She was the sister and
the solicitor of Mrs Maxwell, but she was nowalso acting as the solicitor of
the borrower. She agreed to advance to the latter £1,180 with interest at
12% per annum. She honoured this agreement and the Maxwell loan was
repaid.

In the present action, the question was whether the plaintiff could recover
from the borrower £1.180 withinterestat 12%. In the view of Megarry|, Cannan
v Brycedid not wholly support the contention that the agreement to make the
advance wasillegal, but he had no doubt that it was warranted by Fisher v Bridges.
‘In that case, the subsequent contract was between the original parties: but a
third party who takes partin the subsequent transaction with knowledge of the
priorillegality can, in general, be in no better position.”” In the instant case,
1twas clear that the plaintiff had concurred in the making of the Maxwel) loan
and had peen fullvaware of the illegal provision for the pavment of compound
interest. Therefore her acdon failed.

d A foreign contract, if contrary to English public policy, is unenforceable

An acuon is frequently brought in England upon a foreign contract. By a
foreign contractis meant one which ismore closely connected with a foreign
countrv than with England. as, for instance, when itis made in France bvan
Englishman and a Frenchman and is performable onivin France. In such a
case the rule is that the substance of the obligation—the essential validit
of the contract—must be governed by what is called the ‘proper law’, ie in
effect the law of the counuy with which the transaction is most closely
connected. The English doctrine of consideration, for instance, could not
beinvoked inan action for breach of the contract given above. Nevertheless,

<  Tbid at 183

[1973] Ch 30, [1971) 3 All ER 417. See also Portiand Holdings Lid v Cames Motors Lid
[1966] NZLR 571.

-

[1978] Ch 80 a: 45. [1971]) 3 All ER 417 a1 427.

Lt}
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the rights of the parties as fixed by the proper law, if put in suitin England,
iresubjectin general to the English doctrine of public policy. If the contracr,
though valid bv the foreign law. is repugnant to what has been cailed the
stringent domestic policy’ of England,’ it cannot be enforced in England.
This, however, does not mean that each individual rule comprised in the
comprehensive doctrine of public policyapplies io a foreign contract. That
doctrine strikes at acts which vary greatly in their degree of turpitude.
Certain of its prohibitory rules exemplity painciples which in the English
view it is of paramount importance to maintain tn English courts; others,
such as that directed against a traud on the revenue, are presumably
designed to protect purely English interesws. It is the former rules onlv.
those upon which there can be no compromise, thatapply to an action on
aforeign contract.

Which ot the rules are sufficiently important to be applied without
exception is a somewhat controversial question that cannot be adequately
discussed in a book on the elements of contract.” The decisions, however,
atleastwarrantthe statement that most of the contracts alreadv described in
this chapter as being repugnant to public policy and illegal, would not be
enforcedin an English action, whatever view mightbe taken of thetr validicv
by their proper law.” This 1s clearly so, for instance, in the case of a French
contractto commitacrime or a tort, or to promote sexual immorality, or o
prejudice the public sateryof England. it mightbe thoughtthatanagreement
ostifle a foreign prosecution would scarcely arouse the moral indignation
of an English court, but no such indifference to what is normal in certain
countries was shown by the Court of Appeal in Kaufman v Gerson.~ [n that
case:

AFrenchman coerced a Frenchwoman intosigninga contract in France by
the threat that if she refused to sign he would prosecute her husband for
a crime of which he was accused.

The contract was valid by French law, butan action brought for its breach in
England was dismissed on the ground that to enforce it ‘'would contravene
what by the law of this countrv is deemed an essential moral interest’.* [tis
to be noted that the objection of the Court of Appeal was at least as much to
the coercive nature of the plaintff's behaviour as to anyv stifling ot the
prosecution. Presumably. therefore, an English court wouid applv the rule
that has been laid down in the United States of America and would refuse to
enforce any contractwhich tended to promote corruption in the public affairs
ofa iorexgn country, however irreproachable such conduct 'moh( be in the
view of the toreign law.”

3 Westlake Private [nternational Lawe (7th edn) p 31.

9 See eg Dicev and Morris The Conflict of Laws (1lth edn) pp 1213-1232: Cheshire and
North's Private laternational Law 1 lth edn) pp 482-489; Rahn-freund 39 Grouus
Society 39,

10 Robinson o Bland (17500 2 Burr 1077 at 1084, Dynamiie Act v Rio Tinto Co £1913] AC 260.

LL [1904] 1 KR 3901,

12 [had ar 399-600,

13 dranyan v Arms Co 103 US 261 at 277 (18851, See also Lemenda Trading Co Lid v Afrmican

Vuidle Fast Petrolewm Co Lad [10838] QR 348, [1988] 1 Al E 13 Discussed above p 410
Ct Westacre Invescments fne o [ugo | npm‘—-)'il R Holding Ca [td [1999] 3 All ER 364 Rovai
Roskadis Westompnster NV o Mouseare (19977 2 Al ER 4929,



440 Contracts illegal by statute or at common law

C THE CONSEQUENCEWHEREA CONTRACT LAWFULINITS
INCEPTIONIS LATER ILLEGALLY EXPLOITED OR PERFORMED

The situaton envisaged here is that a contract i1s lawful ex facie and is not
disfigured by a common intention to break the law, but that one of the parties.
without the knowledge of the other, in fact exploits it for some unlawful
purpose. In these circumstances, the guilty party suffers the fullimpact of the
maxim ex turpi causa non oritur actioand all remedies are denied to him." 'Anv
party to the agreement who had the unlawful intendon is precluded from
suing uponit... The action does not lie because the court will notiend its help
to such a plaindff.’”

On the other hand, the rights of the innocent partv are unaffected, except
in respect of anything done by him after he has learned of the illegal purpose.
In Cowan v Milbourn,' for instance, the defendant agreed to let a room to the
plaintiff on 20 January, but chancing to hear that the premises were to be used
for an unlawful purpose, he notified the plaintff that the agreement would
not be fulfilled. An action brought against him for breach of contract failed.
Butif, after the intended purpose had come 1o his knowledge, he had let the
defendant into possession in accordance with the contract, Bramwell B
observed that he could not have recovered the agreed price.”

Apart from this exceptional case of acquired knowledge, however, all the
normal contractual remedies are available to the innocent partv. He mav
enforcethe contract;' he may sue on a guantum meruitor guantumvalebantfor
the value of work or goods supplied before discovery of the unlawfulintention;*
and he may recover property that he has transferred tothe guilty party.®

Itmust be noticed that this right to recover propertv does not conflict with

.the decsion of the Exchequer Chamber in Feret v Hill, where:’

"The plaintiff.induced the defendant to grant him a lease of premises in
Jermyn Street by falselv representing that be intended to carrv on therein
the business of a perfumier. His intendon, however, was to use them for

~ammoral purposes, and, having obtained ;possession he converted them
intoacommon brothel. He refused o quitand was forcibly ejected by the
-defendant. He-broughtan action of ejectmentto recover possession and
was successful.

This decision of a common law court must not be misunderstood. The
elemental facts are simple: the lease had been executed, thetenant had been
letinto possession,and therefore in the eves of the lawa legal estate, together

with the right to possession. had become vested in him. The cour.did not

decide that the landlord was precluded from recovering possession. Itmerely
decided that the tenant was not prevented by his antecedent fraud from
acquiring a right to possession and that his right was not automaucally

14 Cowan v Milburn (1867) LR 2 Exch “230: Alexander v Rayson [1936] 1 KB 1689.

15 Alexander v Ravson [1936] 1 KB 169 at 182, per curiam.

16 Above.

17 "This had been made clear in jennings v Throgmorton (1825) Ry & M 251

18 Lloyd v Johnson (1798) 1 Bos & P 340; Mason v Clarke [1955] AC 778 at 793, B05, [1955]
1 All ER 914 at 920, 927; Fielding and Platt Ltd v Najjar [1969] 2 All ER 150, [1969)
1 'WLR.

19 Clay v Yates (1856) 1 H & N 73; Bowry v Bennmett (1808) 1 Camp 348

20 Oom v Bruce (1810) 12 East 225

1 (1854) 15 CB 207
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forfeited either by his fraud or by hissubsequentimmoral use of the premises.*
The landlord was ill-advised. He was not entited to take the law into his own
hands, to treat the lease asa nullityand to extrude the tenant from a possession
recognised, at any rate for the rime being, as lawful. But he wo uld have been
entitled, as-indeed was assumed by the members of the court,’ to take
proceedings in equity for the rescission of the lease.

The rule is thac if X transfers an interest in land or goods to' Y, being
induced to doso by a fraudulentmisrepresentation similar to thatmade in feret
v Hill, he can, subject to any rights that may have been obtained for value by
innocent third parties, take proceedings inany division of the High Court to
secure the rescission of the contract and the recovery of his property.*

The superior positon of the innocent party is equally apparent where a
contract, though lawful as formed, is performed by his co-contractor in a
manner prohibited by statute. In such a case, the party responsible for the
illegal performance is remediless. So far as he alone is concerned, he is in
exactly the same position as if the contract had beenillegaland void abinitio.”
Bur the innocent party is little affected, for in the words of Pollock:

The fact that unlawful means are used in performing an agreementwhich is prima
facie lawful and capable of being lawfully performed does not of itseif make an
agreement unlawtul.’

If, indeed, the innocent party knows or ought to know that the contract can
only be performed illegally or that the party responsible intends to perform
it illegally, he is precluded from enforcing it either directly or indirectly.’
Otherwise the normal remedies are open to him.

Thus he may recover damages for breach of contract.” Itis not open to the
defendant to plead thart, because he himself adopted an illegal mode of
performance, the apparent contract is no contract.

Suppose that B has agreed to sell goods to Aand thatupon making delivery
he is required by statute to furnish A with an invoice statng certain
prescribed particulars. B in fact delivers goods that fall short of the
standard fixed by the contract, and also fails to furnish the statutory invoice.

A, as the innocent party, must surely be able to sue B for breach of contract.
Otherwise the absurd result would follow thatif B delivered no goodsatall he
would be liable in damages, since there would have been no performance and
no illegality; but that if he broke his contract by delivering inferior goods
without the requisite invoice. this illegal mode of performance would free
him from liability. Escape from a lawful obligation can scarcely be gained by
a self-induced act of illegality.

That the sensible is also the judicial solution was adumbrated in 1924 in
Anderson v Daniel” where the Court of Appeal stressed that in such a case as

"

See the remarks of Maule | (one of the judges in Feret v Hill) in Canham v Barry (1855)
15 CB 397 at 611612,

3 Feret v Hill. above. at 226, per Maule J.

4+ Alexander v Rayson 1936] [ KB 169 ac 192, per curniam.

5 Anderson Lid v Damwel [1924) | KB (38 at 145, per Parker Lj.
B Prncaples of Contract ' 13th edn) p 346,

\rchbolds ( Fraghtage) Lid v 5 Spanglett Ltd [1961] 1 QB 374 at 37+, [1961] | All ER 417
at 422, per Pearce LJ.

Neson v fames (1882) 9 QBD 346.

3 1924] | KB 138 at i3 per Bankes L|: at [47. per Serutton Lj: at 149, per Atkin L]

)
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that supposed above itis onlv the guilty party who is remediless, a conclusion
which was confirmed bv Marles v Philip Trant & Sons Ltd (No 21"

X agreed to sell to the defendants seed described as spring wheat. He
delivered winter wheat and therebv broke his contract, butno illegality had
as vet been commitied either in the formation or the performance of the
contract. The defendants innocenty resold the wheat as spring wheart to
the plaintiff. a farmer. This contract was still lawful as formed. 1t was,
however. illegal as performed. since the defendants failed to comply with
a starute which required an invoice 10 be delivered with the goods.

The farmer, upon discovering the seed to be winter wheat, sued the defendants
for breach of contract. Despite the iliegality of performance, he was allowed,
asthe innocent party, to recover damages, Itwas also held that the defendant’s
illegal performance of his contract with the plaintiff did not debar him from
recovery against X for X's breach of their contract.

It is also reasonably clear in principle that the innocent party is entitied
to take Jegal action to recover monev oy other property transferred bv him
under the contract.” Since he has taken no partin the unlawful performance,
he can be in no worse position than a party toa contractillegal in its formation,
who is allowed at common law to recover what he has parted with if he is not
an pani delicto with the other party.

Where a conuract will become illegal unless performed in the manner
required by statute, one party, as a conditon of entering into it, may exact a
promise from the other agreeing to keep performance free from the taint of
illegality. If so, this exchange.of promises creates a distinct promise separate
from the main contract and in the event of its breach the guilty party is liable
in damages. Such a case was Strongman (1945 ) Lid v Sincock.™

The plaintffs, a building firm. agreed to modernise certain houses
belonging to the defendant, an architect In view of certain statutory
regulauons, it was illegal to carrv out the work without the licence of the
Minisuy of Works. Before the contract was made, the defendant orally
promised that he would make himself responsible for obtaining the
necessary licences. The plaintiffs did work to the value of £6,359, but since
licencesfor only £2,150 had been obtained. the defendant, who had paid
them £2,900, refused to pay the balance of £3,459 on the ground that the
work had been illegally performed.

The plaintiffs’ claim 1o enforce the mair contract for the recoverv of the
balance failed. They could not evade the consequences of the contravention
of the law by passing 10 the defendant the responsibility for legalising the
work. Butin the sense that they had trusted him to take the necessary steps.
the Court of Appeal were prepared to regard them as so far ‘innocent’ as 1o
allow them an independent cause of action based on the defendant’s promise
to obtain the requisite licences. This promise was given before the work
started and in consideration of the undertaking by the plaintiffs to do the
work. There was thus consututed a ‘collateral’ or ‘preliminany’ contract valid
in itself and distinct from the main contract.

10 [1954] 1 QB 29, [1958] 1 All ER 651,
11 Siffken v Alinutr (1813) 1 M & S 39,
12 P 435, above

13 [1955] 2 QB 523, [1955] 5 All ER 9¢
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Itwasstressed bvthe Court of Appeal, however. that onivexcepuonally will
a collateral contract relieve the promisee from his obligauon to observe 2
statutory regulation.” The circumstances must justifv his belief that the
obligation is no longer his. There was adequate jusuficaton in the instant
circumstances. for the defendant said in evidence: '] agree that where there
is an architect itis the universal practice for the architect and not the builder
to get licences.’

4 Proof of illegalitv

The rules of evidence that govern the proof of illegality, whether the contract
is illegal bv statute or at common law. may be summarised as follows:

Firstly. where the contract is ex jacieillegal. the court takes judicial nouce
of the fact and refuses to enforce the contract. even though its illegaliry has
not been pleaded by the defendant.

Secondlv, where the contract is ex facie lawful. evidence of externa!
circumstances showing that it is in fact iliegal will not be admitted, unless
those circumstances have been pleaded.

Thirdly, when the contract s ex facie lawful, but facts come 10 hightar the
course of the trial tending to show thatithas an illegal purpose, the court takes
judicial notice of the illegality notwithstanding that these facts have not been
pleaded. Butit must be clear that all the relevant circumstances are before the
court.™

5 Reform

It is clear that the rules relaung to the effects of an illegal contract are
complex, difficult 1o state accurately and lead 1o decisions which are no:
obviously fair as between the parues or effectively promote the underlving
policv objecuves.

In 1998 the Law Commission produced a Consultanon Paper (No 154
which criticised the existing law and provisionally propesed thatitshould be
replaced by a structured discretion. This Paper has not so far been followed
by a report containing definitve proposals for legislaton.

14 See especiallv per Birket L] at 540 In a case where the defendant represenied that
he alreadv held z hcence. the Supreme Court of New South Wales held that the
plaintifl. upon learning the truth and upon disaffirming the contract coulc sue the
defendant in fraud for damages (o the amount of the work done and matenais supphec.
Hatcher v Whate (1953) 53 SRNSW 285.

15 North Western Salt Co Lid v Electrolyic Alkali Co Lia [1914] AC 461: Edier v Auerbach
[1950] ) KB 359. especialiv at 371. [1949] 2 All ER 692: Chetuar v Chetnar [1962] AC
294 {1962] 1 Al ER 494: Sneli v Uniry Finance Co Ltd [1964] 2 QB 203, [1963) 3 All
ER 50. Cf Peffer v Ragg [1978] & All ER 745, [1977]) 1 WLR 285. Ferguson v John Dawsor.
& Pariners (Comtraciors) Ltd [1976) 3 Al ER B17. [1876] 1 WLR 346
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Contracts void at common law on grounds
of public policy
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It is now necessary to describe the three types of contract which, though they
offend public policy, are treated by the courts not as illegal but as void, anc
to discuss thelr consequences.

1 The contracts described )
A CONTRACTS TO OUST THE JURISDICTION OF THE COURTS

Ithaslong been established thata contract which purports to destroy the right
of one or both of the partes tosubmit questons of law to the courtsis contrart
to public policy and 1s pro tanto void.! Speaking of the common pracuce of
referring disputes 1o domestic tribunals, Lord Denning said:

1 Thompson v Gharnock (1799) & Term Rep 139..An agreement. to ©ust the jurisdiction
of the courts must be disunguished from the case where the parues do'notintend tha!
‘their legal relations shall be affected by ‘their agreement (pp 126 fi, above). Parues
are at libertv to declare that thev do not wish toamake .a legallv binding contract, bu:
onlv a ‘genteman’s agreement’. Butl having decided to make and having in fact made
a binding contract, they are not allowed to exclude it from the supervision of the courts



46 Contracts void at common law on grounds of public policy

Parues cannot bv contract oust the ardinarv courts from their junsdicuon ...
Thev can. of course, agree o leave questons of law, as well as questions of facr,
to the decision ot the domestic tribunal. They can, indeed, make the wibunal the
final arbiter on questions of fact, but they cannot make it the final arbiter on
questions of law. Thev cannot prevent its decisions being examined by the courts.
if parues should seek, bv agreement. to take the law out of the hands of the courts
ind put itinto the hands of a private tribunal, without any recourse at all to the

COUrts in cases of error of law, then the agreement 1s to that extent contrary to

public policv and void.?

In Bakerv fones. for instance. an association was formed to promote the sport of
weightlifting in the United Kingdom. and control of its affairs was vested ina
central council. [twas provided that this council should be the sole interpreter
ot the rules of the assocration and that its decisions should in all cases and in
all circumstances be final. It was held that to give the council the sole right of
interpretation was void and that the court had jurisdiction to consider whether
the interpretation adopted by the council in a given case was correct in law,

[tshould be observed, however, that an arbitration agreement, by which
contracung parties provide that, before legal proceedi ngsare taken, questions
otlaw and factshall be decided bva privace wibunal, is not persea contract to
oust e jurisdiction of the courts, but is valic and enforceable. If, in breach
ofits terms. one of the parties commences legal proceedings against the other
party. the latter mayapply to the court foran order staying those proceedings.
L'nder the Arbitration Act 1996, section 9 the court is directed to granta stay
‘unless satisfied that the arbitration agreement is null and void, inoperative.
or incapable of being performed'.*

In Scott v Avery,® the House of Lords held thac though it is lawful to make
the award of an arbitrator on a question of law a condition precedent to the
institutton of legal proceedings, itis contrary to public policy to agree that the
submission of such aquestion to the courtshall be prohibited. The Arbitration
Act 1979 introduced for the first time a general right of appeal from an
Arbitrator to the High Court on a point of law,” replacing the complex
provisions for stating a special case.’ The positon is now governed by the
Arbitration Act 1996, section 69, which largely reflects the way in which the
1979 Actwas interpreted by the courts. The parties mavagree either thatthere
shall or shall not be appeals on questons of law. (n the absence of such
igreement the party wishing to appeal must apply for leave to the court and
stringent conditions for leave are contained in the Act.

Another example of this principle is an agreement by a wife not to apply
t0 the court for maintenance. [tis clear that there isa public interest against

2 Lee v Showmen's Guild of Great 8nitarn [1952] 2 QB 329 a¢ 349, (1952] | All ER 1175
it 11381,

3 11934] 2 All ER 353, [1954] | WLR 1003, Re Davstone Estates Lid's Leases, Manprop v
f2°Deid [1969] 2 Ch 378, [1969] 2 All ER 349; R Tuer's Setelement Trusts, Public Truster
v Tuick T1978) Ch 49, [1978) 1 All ER 1047; Jfonnson v Morzton (1978] 3 All ER 37, [1973)
3 WLR 338, Cf fones v Sherwood Computer Services 2le [1992] 1 WILR 277, Berg 109 LQR
LE

+  Arbitration Act 1996, s 9,

5 This provision replaces the position under the previous legislation where the®ourt had
1 giscretion. A term in the arbitration igreement that no upplication for a stav of
proceedings shall be made is void: Ciarnkow v Roth, Schmidt < Cn (1922] 2 KB 478.

o] 18561 5 HL Cas 311. Czarnikow » Roth. Schmidl & Co (1922] 2 KB 178.

¢ Arbitration Act 1979, s 1.

8 Ender Arbitrauon Act 1950, s 2111).
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such promises since if the husband does not maintain his wife, her suppor:
mav become a charge on public funds® but where such a promise by the wife
is given in exchange for a promise by the busband to pavmaintenance. it mas
appear unmeritorious to aliow the husband to escape performance of his
promise. After producing much liigation™ such situauions are now governec
by legislation.” An agleuncm mayv also be invalid® in so far as it atternnis 1o
exclude mandatory rules of law. So for instance a perfectv valid agreemen
berween two companiesas o howaccounts berween them are to be settded man
become inoperative if one goesinto liguidaton because itruns cantrary to the
provisions of the insolvency legisiaton.”

B CONTRACTSPREJUDICIAL TO THE STATUS OF MARRIAGE

The status of marriage is a matter of public interest in all civilised countries
and itisimportant that nothing should be allowed 1o impair the sanctinv ofits
solemn obligztions or to weaken the Jovaliv that one spouse owes to the other.
The general view of English law is that anv contract is void which undulr
restricts or hampers the freedom of persons to marry whom thevwill. orwhich
after marriage tends to encourage in one or both of the parties an immora!
mode of life incompatible with 1heir mutual obligations.

Marnage oughttobe free, and therefore acontract which restrains a person.
from marrving anybody, or from marrmnganybodvexcepta particular person
without imposing a similar and reciprocal restriction on that person, is voic
as being contrary to the social welfare of the state ™ Thus in Lowe v Peers® 2
contract made bv 2 man under seal 1o the following effect was held 1o be
conwrary to public policy:

] do hereby promise Mrs Catherine Lowe, that 1 will not marrv with any person
besides herself: if I do, I agree 1o pav the said Catherine Lowe £]1,000 withan three
months next after I shall marrv anvbodv else.

Again, it is in the interesis of socierv that reckless or unsuitable marriages
should be prevented. but this desirable state of affairs is not likelv 10 be

S Hymgn v Hyman [1929] AC 601. Sutien v Suuen [1984] Ch 184, [1984] 1 All ER 16%

10 See eg Sennen v Benmer: [1952] 1 KB 249, [1952] 1 Al ER 413: Brooks v Burns Philp Trusie:
Ce [1969] ALR 321.

11 Mawmnmonial Causes Act 1975, s 34, Anc see Minton v Mmron [1979) AC 595 (1978
1 All ER 79; fessel v fessel (1979 3 All ER 643, {1979) 1 WLR 1148,

12 Does a clause providing that disputes under z conuract are to be liugated in a foreign
forum infringe the pnnaple’ This question has been much discussed in the Unitec
Siates. See Nadeiman 2) Am ] Comp L 124: Denning 2 | Mariume Law and Commerce
}7: Mendelssohn ibid 661: Delaume 4 ibid 275. Bremen v Zegata 407 US 1 (1872
[1972] 2 Liovd's Rep 815; Carvalao v Huli Bivth (Angoic; Lic [1979] 5 All ER 280, [iave’
1 WLR 1228. In general the problem has not been approached in this wav in Englhsr
lzw, For signatones 1t is now substantially governed bv the Brussels Convenuion enaciec
into Englhsh law bv the Civil Junsdicuon and judgments Act 1992, For other counine:
sce The Elefthenic 11969] 2 All ER 64]. [1970] PS4

15 Brush Eagle Internanonal Airiines Lic v Compagnuw Natwnale A France [19757 2 ALl ER
%00, [1975] 1 WLR 758. Similariv an agreement between master and servant (o reieast
the master from a statutory dury io provide safe working condiuons it invalid: bagasie
1 Earl Granville (1887) 19 QBD 423. But of /mpena! Chemical Industnes v Sharwel! [19657
AC 656. [1964] 2 All ER 994, See Dias {19661 CL) 75.

14 Siorv Eeuin Jurisprudence s 274

15 (1768) 4 Burr 2225, See also Rr Michelham s Will Trusts [19647 Ch 550. [1968] I All
ER 18¢
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attained if third parties are free to reap financial profit by bringing about
matrimonial unions. It has therefore been ruled thatwhatis called a marrage
brokage contract, ie a contact by which A undertakes in consideration of a
money payment to procure a marriage for B, is void."” This is so whether the
contractis to procure B's marriage with one partcular person or with one out
of a whole class of persons.®

Consideratons of public policy, which, as we have just seen, apply
contracts made prior to marriage, also affect those made after marriage. The
difficulty is to state the governing principle with precision, and we probably
cannotventure further than this: thatany contract which during cohabitation
tends to encourage infidelity in one or both of the spouses or to provide an
inducement for immoral conductis void as being contrary to public policy. It
is sometimes claimed that any contract whatsoever, that ‘2nds to induce a
course of conduct inconsistent with the maintenance of the marriage te, is
void, but the authorities show that this is to state the rule too widely. Two lines
of decisions illustrate the subject: those relating to separation agreements
and those concerned with a promise made by a married person to marrva third
person at some future time.

[t has been established for over a hundred years thata contract providing
for immediate separation of the spouses is valid and enforceable if followed
by immediate separation, notwithstanding thatthis breaks the consortium vitae
and is therefore to thatextent inconsistentwith the primaryand fundamental
obligation of the marriage tie."” On the other hand, a contract for a possible
future separation, eg a promise by a husband that he will make provision for
his wife if she should ever live apart from him, is contrary to public policyand
void as being opposed to elementary considerations of morality.” The
distinction berween the two classes of agreement is obvious. Once the
melancholy fact is apparent that the parties cannot live together in amity, it
is desirable that the separation which has become inevitable should be
concluded upon reasonable terms; buta promise for the benefitof one of the
partiesin the eventof a possible future separation, ifitdoes not puta premium
on immorality, at least weakens the resolve of the promisee to maintain with
loyalty and fidelity the obligations of the marriage tie.

If a separation has acrually occurred or become inevitable, the law allows the
matter to be deait with according to realities and not according to a fiction. But
the law will not permit an agreement which contemplates the future possibility
of so undesirable a state of affairs.*

The one exception to the rule that a contract for future separation is void
occurs where parties, who have been separated already, make a reconciltation
agreement and resume cohabitation. In this case the agreement is valid
although it may make provision for a renewed separation.’

L6 Hermann v Charlesworth [1905] 2 KB 123. See Powell 1953 Current Legal Problems
254,

17 Hermann v Charlesworth, above.

18 Wilson v Wilson (1848) 1 HL Cas 538; subsequent proceedings (1854) 3 HL Cas 40.

19 H v W (1857) 3 K & | 382; Brodie v Brodie [1917] P 271

20 Fender v St John-Mildmay [1938] AC 1 at 44, [1937] 3 All ER 402 ar 429, per Lord Wright.

| Harison v Harvison [1910] | KB 35. See also Re Johnson’s Will Trusts. National Provincial
Bank v [effres [1967] Ch 387, [1967] | All ER 333; Re Hepplawhite Will Trusts [1977] CLY

2710.
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The second lie of cases is concerned with a contract by A, who is alreads
married to B. to marry X at some future date. In Spiers v Hunt* and Wilson ©
Carnley” Phillimore J, in the former. and the Court of Appeal in the latter, case.
held that a promise of marriage made bv a man, who 1o the knowledge of the
promisee was at the time married 10 another woman, was void on grounds of
public policy, and that it could not be enforced after the death of the wife. In
Fender v St John-Mildmay' the House of Lords held, bv a majority, that these
decisionsdid not extend to a promise of marriage made bya married man whose
marriage was so moribund thatit had alreadv been the subject of a decree nisi
of divorce * The practical situation in these cases ran no longer be the subject
ofliugationsince the abolition of actions for breach of promise of marmage* but
they are still of interest as illustrating the public policy in respect of marrizage.

C CONTRACTSIN RESTRAINT OF TRADE'

Acontractin restraintof trade is one by which a party restricts his future libern
to carry on his trade, business or profession in such manner and with such
personsas he chooses. A contract of this class is prima facie void, butit becomes
binding upon proof that the restriction is justifiable in the circumstances as
being reasonable from the point of view of the parties themselves and also of
the community.

Such haslong been the legal effect of two familiar tvpes of contract. First.
one bvwhich an employee agrees that after leaving his present emplovment
he will not compete against his emplover, either by se tung up business on his
Own accountor by entering the service of a rival trader. Secondly, an agreement
by the vendor of the goodwill of a business not to carrv on a similar business
in competition with the purchaser.

This doctrine of restraint of trade is based upon public policy, and its
applicauon has been peculiarly influenced by changing views of what is
desirable in the public interest.* This is inevitable. ‘Public policy is not a
constant’,and itnecessarilyaltersas economic conditions alier.* In Elizabethan
davsall restraints of trade, whether general or partial, were regarded as totalir

(1908) 1 KB 720.
[1908] 1 KB 729 Siveyer v Allison [1935) 2 KB 403.
[1938] AC 1, [1937] 3 All ER 402. See especially the judgment of Lord Atkin.
This reasoning could be argued to cover the case of a marmage factuallv dead but not
vel the subject of legal proceedings. See Furmston 16 U of Toronto L] 267 at 300-302
Cf Dobersek v Petnzza [1968] NZLR 211
& By theLaw Reform (Miscellaneous Provisions) Act 1970. Under the previous law z
woman who accepted a proposzl of marnage from 2 married man in ignorance of his
status could enforce the contract. Shaw v Shew [1954] © QB 429, [1954) 2 All ER 63¢.
This was a valuable remedy where, as in that case, the partes went through a ceremonm
of marmage and lived together for vears. The action for breach of contract wouid
provide a substtute for the succession rights which the ‘wife’ would have had if the
‘marriage’ has been valid. As to the present law, see s 6 of the 1970 Act: Thomson 87
LQR 158; Gower 87 LQR 314,
" Hevdon The Restraint of Trade Doctnine. Trebiicock The Common Law of Restvant of Trade.
Smith 15 Oxford JLS 565.
- & Amwood v Lamont [1920] % KB 571 ar 581, per Younger L]. See Holdsworth History of
Engiish Lew vol &, pp 56-62
€ Vencouver Malr and Sake Brawmng Co Ltd v Vancouver Brewenies Lid [19%4) AC 181 a: 189,
per Lord Macmillan.
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void because of their tendency to create monopolies. This view, however, did
not prevail, for it was graduaily realised thata restricuon of trading acuvides

was in certain circumstances justifiable in the interests both of the publicand B

of the parties themseives. [t was clear, for instance, that the purchaser of a
business was.at the mercy of the vendor, if the latter were free to carry on his
former trade in the same place; and that a master was equally at the mercy of
his servants and apprendces if they were free to-exploit to their own gain the
knowledge that they had acquired of his personal customers or his trade
secrets. Moreover, the evil was notlimited to one side, forif all contracts against
future competition were to be regarded as unlawful, the aim of employers, it
was feared, might be to reduce the number of their servants toa minimum and
5o to increase unempioyment. The law was therefore relaxed, though only
gradually, and in 1711 in Mitchel v Reynolds.” a case which is the foundadon
of the modern law, Lord Macclesfield stated what he understood to be the
current position. He said:

Wherever a sufficient consideradon appears to make it a proper and useful
contract, and such as cannot be set aside without injury to a fair coawractor, it
vught to be maintained; bur with this constant diversity—namely where the
restraint is general not to exercise a trade throughout the kingdom, and where
itis limited to a particular place; for the former of these must be void, being of
no benefit to either party and only oppressive.*!

The true significance of this passage, no doubt, was that everything must turn
upon whether the contract was reasonabie and fair. Lord Macclesfield. in
speaking of the ‘diversity’, presumably did not intend to create a rigid
distinction between a general and a limited restraint, the former void, the
lattervalid if reasonable. He was merely illustraung what, in the conditions of
transport and communicadons prevailing in 1711, obviously couid not be
reasonable. ‘What does it signify’, he said in a later passage, "toa tradesman
in London whatanother does in Newcastle?’ Butno doubt he would have been
the first to admit thar, as conditions changed and communicatons improved,
any rigid demarcation between general and limited restraints would be
inconsistent with commercial realities. Indeed a time was to come when it
might signify a great deal to the purchaser of a business in London what the
vendor did in Newcastle. A long line of authority, however, interpreting Lord
Macclesfield’s words literally, established, and maintained until the close of
the nineteenth century, thata contract, whether made between a master and
servant or between a vendor and purchaser of a business which imposed a
general restraint, was necessarily and without exception void; but thata partial
restraint was prima facie valid. and if reasonable was enforceable. [n summing
up these authorities, Bowen L[ said:

Partial restraints, or, in other words, restraints which involve onlya limit of places
at which, or persons with whom, or of modes in which, the trade is to be carried
on, are valid when made for a good consideration, and where they do not extend
further than is necessary for the reasonable protection of the covenantee.”

The first inroad on this rule came in 1894 in the Nordenfeit case,” when
Nordenfelt, a manufacturer of quick-firing guns and other implements of war,

10 (1711) 1 P Wms i81.

i1 Ibid act 182.

12 Maxim Nordenfelt Guns and Ammunition Co v Nordenfelt [1893] 1 Ch 630 at 562.

13 Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co [1894] AC 335 especially at 336.
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soid his business to a company for £287,500 and entered into a contract
restraining his future activites. Two vears later the companywas amalgamated
with another company which agreed to employ Nordenfelt as managing
director at a salary of £2,000 a year. The deed of employment continued,
indeed amplified, the contract in restraint of trade made by him two years
earlier. He covenanted that he would

not during the term of twenty-five years ... if the company so long contunued.to

carry on business, engage except on behalf of the -ompany either directly or

indirectly in the trade or business ot a manufacturer of guns gun mounungs or

carriages, gunpowder explosives or AmmUuNIition, Ot in any business competing or

liable to compete in any way with thai for the time being carried on by the company.
This restraint was general in the most absoiute sense, since the business of the
companyextended toalkparts of theworld. Nevertheless, the House of Lords held
that, except for the part which has been italicised above, it was.in the paracular
rircumstances valid. The actual decision marked a break with the past It came
to this—thara contractin general resoraintof rade, made between avendor and
purchaser of a business, was not necessarily void, but only prima facie void, and
thatitwasvalid ifitwas reasonable in the interesisof the paroesand in the interests
ofthe public. twas reasonable in the interestsof the partes to restrain Nordenfelt
frome trading in guns, gun mountings or carriages, gunpowder explosives or
ammunidon, since the business that he had sold for a large sum of money
consisted in the manufacture of those very things- This part of the covenantwas
also reasonable in. the interests of the public, since it secured to-England the
business and inventions of a foreignerand thusincreased the rade of the counury.
On the other hand, to resmain Nordenfelt from engaging in ‘any business
competing orliable to compete in any way with thatfor the ime being carried on
bw the company’ was unreasonable, since it. was wider than was reasonably
necessary to protect the proprietarv interest thatthe company had bought. That
partof the covenant must therefore be severed from the rest and declared void.

Somuch then for the actual decision. But the case isequally important for
thie further break with tradition made by Lord Macnaghten, when hedenied
that general and partial restraints fell into disunct categories. A partial
restrain, in his opinion, was not prima facie valid. [twas on the same fooung
asageneral restraint, ie prima facie void, butvalid if reasonable. Therelevant
part of his speech 1s this:

All interference with individual liberty of acuon in trading, and all restraints of
trade of themselves, if there is nothing more, are conurary to public policy, and
therefore void. That is the general rule. But there are exceptions: restraints of
trade ... mav be justified by the special circumstances of a partcular case. Itisa
sutficient justification, and indeed it is the only justificadion. if the restricuon 15
reasonable—reasonable, that is, in reference to the inte-ests of the pardes
concerned and reasonable in reference to the interests of the public, so framed
and so guarded as to afford adequate protection to the party in whose favour it
is imposed, while at the same nme it is in no way injurious to the public."

In a later passage he summarised the law in these words:
Vv Lords ... | think the only true test in all cases, whether of partial or general

restraint. (s the test proposed bv Tindal CJ: Whatis a reasonable restraint with
reterence to the particular case?**

[bid at 365.
ibid at 374. The words of Tindal C] appear tn Horner © (raves (1831) 7 Bing 735.
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Lord Macnaghten'sview, so far asitrelated 1o partal restrainis, did not meet
with the approval of all the Law Lords, and indeed it was irrelevant, since the
issue in the Nordenfelt case was confined to the validity of a general restraint.
Until 1913 his view was not adopted by the lower courts, which consistently
acted on the assumption that partial restraints were prima facie valid.” butin
that vear the House of Lords in Mason v Provident Clothing and Supply Co Ltc."
held that Lord Macnaghten's proposition was a correct statement of the
modern law. The House of Lords in this case developed the law1n two respects:

First, it held thatall covenantsin restraint of trade, partial as well as general,
are prima facie void and that they cannot be enforced unless the test of
reasonableness as propounded bv Lord Macnaghten is satisfied.

Secondly, it made a sharp distinction, stressed as long ago as 1869 by jJames
L].™ between contracts of service and contracts for the sale of a business. 1t
confirmed that a restraint may be imposed more readilyand more widelvyupon
the vendor of a business in the interests of the purchaser, than upon aservant
in the interests of the master. In the former case. not only are the parues
dealing at arm’s length, but the purchaser has paid the full market value for
the acquisition of a proprietary interest, and it is obvious that this will Jose
much of its value if the vendor is free to continue his trade with his old
customers. Indeed public policy demands that the covenantor should ;be
allowed to restrict his future activities, for otherwise he will find itimpossible
1o sell to the best advantage what he has created by his skill and labour.™
Different considerations affecta contractofservice. For one thing thepartes
are notinan equallystrong bargaining position, and the servant will.often find
it difficult to resist the imposition of terms favourable to the master and
unfavourable to himself™ ‘He may even find his freedom to request-higher
wages seriously impeded, for should he be unsuccessful his choice of fresh
employmentwill be considerably narrowed if the restraintis binding.’ Agan,
the master cannot as a Tule-show any proprietary interest-of a permanent
nature‘'that require’s protection, since the servant’s skill and knowledge, even
though acquired in the service, as not bought for his life, but only forthe
duration of the emplovment.® The possibility that the servant mav be .2
competitor in the future is not a-danger againstwhich the master is enutied
1o safeguard himself. On the contrary, it accords with public policv that a

16 Attwood v Lamont [1920] S KB 57) at 585586, per Younger LJ: the whole judgment

is worthy of the closest attenuon.

7 [1918] AC 724,

18 Leather Cioth Co v Lorsoni (1869) LR 9 Eq 345. An agreement beiween professiona!
parmers is for this purpose equated to the sale of a business: Whitehill v Bradford [1952]
Ch 286, [1952] 1 All ER 115. And see Oswald Hickson Collier & Co v Carter-Ruck [1984]
AC 720n, [1984] 2 All ER 15; Bridge v Deacons [1984] AC 705, [1984) "2 All ER 19: Kerr
v Momis [1987]) Ch 90, [1986] 3 All ER 217

18 Mason v Provident Clothing and Supply Co Ltd [1913] AC 724 a1 734, per Lord Haldane.
Ronbar Enterprises Lid v Green [1954] 2 All ER 266, [1954] 1 WLR 815, per Jenkins 1]
at 820 and 270. respectively. If no provision is made upon the sale of goodwill for the
preventon of competition, the vendor may set up a rival business. but he mav not
canwass his former cusiomers: Trege v Hunr [1896] AC 7.

20 Leather Cloth Co v Lorsent (1869) LR 9 Eq 345 a1 354. This might appear less true with
the developmen: of powerful trade umons but most restraints affect ‘whitecollar’
workers, who are much less unionised.

I M and S Drapers (a firm) v Reynolds [1956] 3 All ER 814 at 820. [1957] 1 WLR & au 1&.
per Denning LJ.

2 Attwood v Lamon! [1920] 3 KB 571 at 58¢
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servantshail not be acliberty to deprive himself or the state of his labour, skill
or taient.’ Decisive etfect was given to these considerations in Herbert Morms Lid
v Saxeiby,' where the House ot Lords held that a covenant which restrains a
servant from compeuton is aiways void as being unreasonable, unless there
is some excepuonal proprietarv interest owned by the master that requires
protection. [n the course of his speech Lord Parker said:

The reason. and the onlv reason, for upholding such a resmraint on the part of
an emplovee 1s that the emplover has some proprietary nght. whether in the
nature of trade connection or in the nawre of wrade secrets, for the protecuon
of which such a restraint is—naving regard to the duties of the employee—
reasonably necessary. Such a restraint has, so far as [ know, never been upheld,
if directed onlv to the prevenuon of compenuon or against the use of the
personal skill and knowledge acquired by the emplovee in his employer's
business.’

The most recent landmark in the history of the subject is the decision of the
House of Lords in Esso Petroleum Co Ltd v Harper's Garage (Stourport) Ltd." This
isof general importance on several courts. The speechesshow how the issues
thatanse in a contested case should be segregated: they show that the broad
generalisations which figure so frequendy in the reports are misleading
guides; they reaffirm the ue role of public policy in this contexrt; and they
conmin much of value upon the categories of contract thatatract the doctrine
of restraint of trade.

In the first place, their Lordships siress the importance of segregating the
two independent questions that require an answer where the doctrine is
invoked. The firstis whether the contract under review is so restrictive of the
promisor’s liberty to trade with others that it must be reated as prima facie
void. [f such is the finding of the court, the second queston is whether the
restrictive clause can be justified as being reasonable. If so the contract is valid.

To neglect this segregation is to court confusion, for the facts relevant to
the second question are not necessarily relevant to the first. [f, for instance,
the firstis under investigation, it is a matter of indifference that the contract
is contained in a morigage; but in estimadng the reasonabieness of the
restriction, the harshness or moderation of the mortgage terms may be the
decisive element.” Where a judge combines the two gquesdons, it is often
impossible to discern to which of the two issues his remarks are directed.

[t1s in connection with the first question that some confusion has been
caused byjudicial generalisatons. The reportisabound with statements ot the
most sweeping nature, such as that of Lord Macnaghten quoted above,' in
which he dismissed as contrary to public policv "all interferences with individual
liberty of action in trading and all restraints of trade themseives, if there is
nothing more’. But, as was pointed out in the £ssocase, such statementsare not
to be taken literallv.” They were not intended to indicate that "any contract
which in whatever wav restraints a man's libertv to trade was (either historically

3 Leather Cloth Co v Lorsont (1869) LR 9 Eq 345 at 333, per James LJ.

1 [1916) | AC 58B.

5 [bid at 710.

65 T1968] AC 269, [1967! 1 All ER 899. Hevdon 35 LQR 229,

7 lad, ar 326 and 723, respecuvelv, per Lord Pearce,

3 P 451, above.

) 19A3] AC 269, 19671 | All ER n99, ar 293-295 and at 705, respecuvelv, per Lord Reid

i 307 and 713, respectivelv. per Lord Morms or Borth-v-Gest
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under the comimon law or at the time of which theywere speaking) prima facie
unenforceable and must be shown 1o be reasonable . Moreover, the changing
face of commerce must always be borne in mind.!' Restricuons which in an
earlier age were classified as restraints of trade may, in the different
circumstances of today, have become ‘part of the accepted pattern or structure
of trade’ as encouraging rather than limiting trade.”

Where, then, is the line 1o be drawn between restrictions that require
justification and those thal are innocuous? What at any rate is ciear beyond
doubt is that two categories of contract are prima facie void as being inrestraint
of trade: those which restrict compettion by an employee against hisemplover
or by the vendor of 2 business agains: the purchaser.

On the other hand. it may be said with reasonable confidence that certain
restrictive agreements have now 'passec into the accepted and norma!
currency of commercial or contractual or convevancing relations’.”* and are
therefore no longer suspect. 1f. for instance, 2 manufacturer agrees that X
shall be the sole agent for the sale of his output. the scope of his liberw of
disposition is no doubt fetteréd. but the object of the arrangement is 10
increase his trade, and it has become a normal incident of commercial
practice.’ Again, it has been established for well over a hundred vears that
an agreement by the lessee-of a public house that he will sell no beer on the
premises except that brewed by his lessor is outside the doctrine of restraint
of trade.” The same reasoning applies 1o the negative covenants, so familiar
in practice. by which a lessee or purchaser of land agrees to surrender his
common law right to use the premisesfor trading purposes. These have Jong
been an accepted, indeed an essential, feature of conveyancing practice and
for that reason are excluded from the doctrine of restraint of trade.’ So
much is reasonablv clear. Two categories of contract are subject to the
doctrine of restraint; certain other categoriesare exempt. Where a contract
which falls within none of these categories places some degree of restricuion
upon a party’s trading acuvities. the court mav feel obliged o consider
whetherin the light of its terms and of the attendant circumstances it musi
be construed as prima facie void. This mav be an enquirv of some delicacy.
for itinvolves the adjustment of two freedoms, both based on public policv—

10 Ibid. per Lord Wilberforce at 333 and 730, respectvely. Stnctly speaking. the worc
‘unenforceable’ used in this passage should be replaced by ‘void’

11 Ibid. at 324 and 724. respectively, per Lord Pearce.

12 Ibid. at 335 and 731. respecuvelv. per Lord Wilberforce.

15 Ibic a: 332.333% and 729, respecuvely, per Lord Wilberiorce: see also a1 327 and 724
respectvely., per Lord Pearce.

14 Tbid at 328-32¢ and 726. respectvely. per Lord Pearce: at 336 and 731. respecuveh
per Lord Wilberforce. See Servais v Prince's Hal! Restauran: Ltd (1904) 20 TLR 574

15 Esso Petroleum Co Lic v Harper's Garagr (Stourport) Lid [1968] AC 269 at 325, [1967] |

All ER a1 725, per Lord Pearce: per Lord Wilberforce at 333-334 anc 730-731.

respecuvely. ‘Tied houses' became common while parual restraints were thought primz

facie valid. Such agreements may, however, fall foul of statutorv competuon law. See

above pp 382 fi.

Ibid at 384335, anc 731. respectively, per Lord Wilberforce. The reason for this

exclusion given by the other Law Lords was thal tne covenanior surrenders po freedon.

that he formeriv possessed. since prior 1o the contract he had no right to trade on the

janc. This however. would not explain the exclusion where the owner of two properue:

sells one and covenants not (o trade on ihe other that he retains This reason was rehiec

on however in Cleveiand Fetroleum Co Lic v Daristone Lid [1969] 1 All ER 201, [196%

1 WLR 116
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the one the freedom to contract, the other the treedom to rade™—or, as
Lord Shaw once put it, "the right to bargain and the right to work’." The
perplexing probilem is to identify the type of restricuve conuract that requires
the interventon of the court. [s there any nigid test thatserves to distinguish
the impeachable from the unimpeachable restricuon? [t may be answered
atonce that such a simpie soluton 1s unattainable. Any attempt to classify
the categories of contract that are prima facie void is hazardous in the
extreme. There is no accurate rubricunder which they can be brought. "The
classificaton must remain fluid and the categories can never be closed.””

The mannerin which the courtsapproach the problem isillustrated by the
decision of the House of Lords in the Esso case,” where the respondent
company had tied its two garages to the appellant company under what is
called the 'sofus system'.' Separate contracts were entered into in respect of
each garage, but each contained the following main provisions.

The respondent company agreed to buy its total requirements of motor
fuel from Esso; and to operate the garages in accord with the Esso co-
operation plan under which it was obligatory ro keep the garages open at
all reasonable hours and not to seil them without ensuring that the
purchaser entered into a similar sale agreementwith Esso. The appellant
agreed to allowarebate of 1d a gallon on all fuels bought. The agreements
were to operate for four years five monthsin the case of one of the garages,
but for twenty-one years in respect of the other. In addition, the latrer was
mortgaged to Esso in return for an advance of £7,000 which was to be repaid
by instalments lasting for twenty-one years and not atany earlier date. In
other words, the mortgage was not redeemable before the end of that
period.

[t was held unanimously that both agreements fell within the category ot
contracts in restraint of trade. They were not mere contracts of exclusion as in
the case of asole agency, for they restricted the mannerin which the respondent
company was to carry on its trade during a fixed period that could not be
rerminated before it had run its full course. Nor could it be said that the solus
svstem had become a normal and established incidentof the motor trade, since
it was of far too recent an origin. Moreover, there was no substance in the
appellant's main argument that the restrictions against trading were imposed
notupon the respondent company personally, butupon its use of the land, and
that therefore, as in the case where a tenant covenants not to use the demised
land for the purposes of trade, they were excluded from the doctrine of restraint

L7 Esso Petroleum Co Ltd v Harper's Garage (Stourport) Litd [1968] AC 269 ac 306, [1967] 1
All ER 699 at 712, per Lord Morris of Borth-y-Gest.

L8 Mason v Provident Clothing and Supply Co Lid [1913] AC 724 at 738.

19 Esso Petroleum Co Lid v Harper's Garage (Stourport) Lid [1968] AC 269 at 337, (1967] 1
All ER 699 ac 732, per Lord Wilberforce.

20 [1968] AC 269. [1967] 1 All ER 699.

1 A solus agreement normally contains a ‘tving covenant’ by which the garage owner
agrees, (n return for a rebate on the price, to sell oniv the supplier's brand of petrol;
a ‘compulsory trading covenant’. which obliges him to keep the garage open at
reasonable hours and to provide the public with an efficient service: and a 'conunuity
covenant’ which requires him, if he sells his business. to procure the acceptance.of the
agreement by the purchaser. As a further incentive, the supplier frequently makes a
loan to the garage owner on favourable terms: see generally Whiteman 29 MLR 507;
Graupner 18 ICLQ 879
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of trade. Lord Wilberforce stigmatised this argument as artificial and unreal *
while Lord Pearce said that the practical effect of the contract was 1o create a
personal restraint since it imposed a positive obligation upon the respondent
to carrv on the business in the manner prescribed in the co-operation plan .’
The further argument that the restriction in respect of the second garage. since
it was contained in a mortgage, was exempt from the doctrine of restraint was
dismissed as unsound in principle.

Thus. both contracts were prima facie void and required to be justified
according to the test of reasonableness.*

An attempt will now be made to summarise the main rules applicable 10
contracts in restraint of trade. especially those that relate to the test of
reasonableness.

The basic rule is that, if the contractis so restrictive of the promisor's liberty
10 rade as 1o require review by the court, it is prima facie void and cannot
become binding unlessitis reasonable in the interest of both partiesand also
in the interest of the public.

The view that the interest of the public should be consulted was current
in the nineteenth century, but for manyv years the courts have usually
concentraied their attention on the interests of the partes. In the Esso case,
however, three of the Law Lords deprecated this dismemberment of the
principle of public policy on which the doctrine of restraint of trade is based.
In everv case ‘there is one broad queston: Is it in the interests of the
community that this restraint should be held 1o be reasonable and
enforceable?® Thisis a revival of the view expressed by the Court of Exchequer
aslong ago as 1843: “The testappears to be whether the contract be prejudicial
or not 1o the public interest. for it 1s on grounds of public policy alone that
these conuracts are supported or avoided. '

The conceptof publicinterest admits of no precise definition, and itis not
surprising that at times it has been allowed 2 latirude which it is difficult 1o
defend. An instance of this in the context of restraint of trade is the decision
of the Court of Appeal in Whait v Kreglinger and Fernaw.” where the facts were
asfollows:

In june 1923. the defendants wrote to the plaintiff, who had been in their
service for manvvears, inumating thatupon his retirement they proposed
1o give him an annual pension of £200 subject o the conditon that he did
not compete against them in the wool trade. The plaindff’s reply was lost,
but he redred in the following September and received the pension until

Ibid a1 888 and 733. respecuvely.

Ibid at 327 and 726. respecuvelv.

The decision on this aspect of the case 15 discussed below.

Ibid at 324 and 724, respecuvely, per Lord Pearce. See also a1 319 and 720, respecuveir,

per Lord Hodson: at 340-34] and 733735, respectivelv. per Lord Wilberforce. and see

Herbert Mornis v Saxelin [1916] 1 AC 688 at 716, per Lord Shaw. Bull v Piiney-Bowes Lic

[1966] 5 All ER 384, [1967] 1 WLR 278 a1 282, per Thesiger ].

€ Malian v May (1843) 11 M & W 653 a1 665, per Parke E. delivering the judgmen: of
the court. The onus of proving that the restraint is reasonable in the interests of the
partes lies upon the party who seeks to enforce the agreement; whether it is
reasonabie in the public interest lies upon the party so alleging. As 10 these rules. see
the Esso case at 319 and 323-324 and 720-721. 724, respectively

7 [19838] ] KB 798: followed by Thesiger | in Buli v Puney-Bowes Ltd [1966] 3 All ER 384

[1967; 1 WLR 275. p 462, beiow
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June 1932, when the defendants refused to make further pavments. The
plaintffsued them for breach of contract. The defendants denied thatany
contractexisted, and also pleaded thatif a contract did exist itwas void as
being in restraint of trade.

The Court of Appeal gave judgment for the defendants, but there was no
unapimity with regard to the ratio decidendi. Scrutton L] held that the detendants
had not bound themselves contractually but had merely made a gratuitous
promise. The other two Lords Justices inclined to a contraryview on this point,
but all three held that if the contract existed it was void, since it imposed a
restraint that was too wide. [t also appeared to them that the contract was
injurious to the interesss of the public, for to restrain the plaindff from
engaging in the wool trade was to deprive the community of services from
which it might denive advantage. This is a somewhat extravagant suggesuon.
[tis alitdle difficult to appreciate what injurv was caused to the public by the
retirementof a man who, in common with a vervconsiderable number of his
tellow citizens, occupied but a comparatively humble position in the trade.
Reason and justice would seem to prescribe thatan agreement, reasonable
between the partes, should not be upset for some fancied and problemaucal
injury to the public welfare.

[napplying the testof public policv, the tirst task of the courtis to construe
the contractin the light ot the circumstances exisung at the time when it was
made in order to determine the nature and extentof the restraintcontemplazed
by the parties. The decisive factor is not the mere wording of the contract, but
the objectthatthe parties had in view. In one case, forinstance, a contract with
a milk roundsman conrained the following clause:

The Employee expressly agrees notacany ime during the period of one yearafter
the determination of his emplovment, ... either on his own account or as
representative or agent of any person or company, to serve or sell milk or dairv
produce to ... any person or company who at any ame during the last six moaths
of his employment shall have been a customer of the Employer and served by the
Emplovee in the course of his emplovment.?

The expression ‘dairy produce’ manifestly includes butter and cheese and
therefore the agreement, literally construed, would preclude the roundsman
from entering the emplovment of a grocer who dealt in those commodiues.
The Court of Appeal, however, held that so stringent a restraint was not
contemplated by the parties. The clear object of the contract was to protect the
emplovers gua purvevors of milk which was the only commodity in which thev
dealt. Since this was the rational construction ot the contract, it was held that
the restraint was valid.

Once the intention of the parties had been disclosed. the validity of the
contract falls to be determined. This is a question of law. Evidence is
indeed admissible to prove the special circumstances which are alleged to
justifyv the restriction. The promisee may. for instance. produce evidence
to show what is customary in the particular trade, what particular dangers
require precautions, what steps are necessary in order to protect him
againstcompetition by the promisor, and whatis usual among businessmen
as to the terms of emplovment.” But evidence that a witness considers the

3 Home Counties Dairtes [td o skdton [1970] 1 All ER 1227 (1970] 1 WLR 5326.
9  Haynes v Doman [1899] 2 Ch 13 act 24, per Lindlev MR.



458  Contracts void at common law on grounds of public policy

restraint to be reasonable is inadmissible, for that is the very question
which the court alone can decide.™ ‘

The onus of proving such special circumstances as are alleged 1o justifva
restraint fall upon the promisee. ‘When once thevare proved, itisa question
of law for the decision of the judge whether they do or do not justfy the
restraint. There is no question of onus one way or the other.’

In considering the issue of justification, the court must scrutinise the
restraint as at the date when the contract was made in the light of the
circumstances then existing and also in the light of what at that date might
possibly happen in the future. The temptation to consider what in fact has
happened by the time of the trial must be resisted, for a contract containing
a restraint alleged to be excessive must be either invalid ab initio or valid ab
initio. There cannot come a moment atwhich it passes from the class of invalid
into that of valid covenants.™

ATestraint to be permissible must be nowider than is reasonably necessary
to protect the relevant interest of the promisee.” The existence -of some
proprietary or other legitimate interest such as his right to work." must first
be proved. and then it must be shown to the satisfaction of the court that the
restraint as regards its area. its period of operation and the activities against
which it is directed, is not excessive.

Wewill now consider the question of reasonableness with referencetothe
different categories of contractsin resiraint of rade. But, aswe have seen. any
attempt to clzssifvthese categorieswould be 2 hazardous. if notanimpossible,
undertaking. The doctrine of restraint is by no means static. Moreover it
extends bevond the confines of contract. It has been extended. for instance,
to the refusal of the Jockey Club to granta training licence to a woman merelv
on the ground of her sex:" 10 the ‘retain and transfer’ system of the Football
League Ltd, by which a plaver, ‘retained’ by his club at the end of his vear s
engagement, is debarred from joining another club unless he obtains the
consent of that bv which he has been retained.” to the rules adopied by the
International Cricket Conference and the Testand County Cricket Board as
towhich plaversshould be permitted to playtest cricketand English first class
countv crickel respectively:” and to restricuons imposed by a professional

10 Tbid; Leng & Co Ltd v Andrews [1909] 1 Ch 765 at 770-771, per Fleicher Moulion L.
And 2s to the admissibilin of general economic evidence. see Texaco Lid v Mulberr:
Filling Stanon Lid [1972] 1 All ER 518, [1972] 1 WLR 814.

11 Herbert Morn:s Lié v Saxeltn [1916] AC 688 at 707, per Lord Parker.

19 Giedhow Autoparts Lid v Deloney [1965] 3 All ER 288 at 295, [1965] 1 WLR 1366 at 1377,
per Diplock L]. Sec also Putsman v Taylor [1927) 1 KB 637 a1 645, per Salier . The
contrar view was taken bv Lord Denning MR in Shell (UK) Lid v Lestock Gerage Lic
[1977) 1 All ER 481, [1976) 1 WLR 1187 but this was supported only by 2 selective and
out of context quotaton from Esse Petroleum Co Ltd v Harper's Garage (Siourport) Lid
[1968]) AC 269, [1967] 1 All ER 690 and was pot concurred in by the other members
of the Court of Appeal. See Russell 40 MLR 582 and Watson v Prager [1991] 5 All ER
487. The posivon mav be difierent with the statutory regime. See above p 382 £,

15 E Underwood & Son Lic v Barker [1899] 1 Ch 300 a1 305, per Lindlev MR: Herbert Morm:
Lic v Scxelby T1916) 1 AC €88 at 710, per Lord Parker.

14 Nagle v Feilden [1966] 2 QB 633 at 646, per Lord Denning MR. 'A man's right 10 work
at his trade or profession is just 2s important to him, perhaps more important than, hi
rights of property.’

15 Nagle v Feilden, above.

16 Eastham 1 Newcastir Unitec Football Club [1964) Ch 415, [1963] 3 All ER 13¢

17 Greig v Insoie [1978] 3 All ER 449, [1978] 1 WLR 302.
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bodv. such as the Pharmaceutical Societv. upon the trading activities of its
members.* In the present book it seems better to limit the discussion 10
contractual restrictions and to group these under four headings, namely (aj
restraints accepted by an emplovee: (b) restraints accepted by the vendor of
abusiness; (c) restraints arising from combinatons forthe regulation of rade
reladons; (d) restraints accepted by distributors of merchandise.

@ Restraints accepied by employee:

It has already been seen that 2 restraint imposed upon a servant is never
reasonable, unless there is some proprietary interest owned by the masier
which requires protecticn. The onlymattersin respectto which he can be said
to possess such an intevest are his trade secrets, if any, and his business
connection.” It is obvious that a resiraint against competition is justifiable if
its objectis to prevent the exploitation of trade secrets learned by the servant
in the course of his employment.* An instance of this occurred in Forster &
Soms Ltd v Suggett:

The works manager of the plaintiffs, who were chieflvengaged in making
glass and glass botdes, was instructed in certain confidential methods
concerning, inter alia, the correct mixture of gas and air in the furnaces.
He agreed that during the five vears following the determination of his
emplovment he would notcarry on in the United Kingdom, or be interesied
in, glass bottle manufacture or am other business connected with glass
making as conducted by the plaintfis.

]t was held that the plaintiffs were entitied to protection in this respect. and
that the restraint was reasonable. In such a case the emplover must prove
definitelv that the servant has acquired substanuzl knowledge of some secret
process or mode of manufacture used in the course of his business. Even the
general knowiedge, derived from secret informaton, which has taught an
emplovee how best 1o solve particular probiems as thev arise may be a proper
subject matter of protection.’ But if, as was the case in Herbert Morris Lid ©
Saxelpy.’ the so-called secret 18 nothing more than a spe-ial method of
organisauon adopted in the business. or if onlv part of the secretis known to
the servant so that its successful exploitation by him s impossible, there can
be no vaid resoaint.

An emplover is also entitled 1o protect his trade connection, ie 10 prevent
his customers from being enoced away from him by aservantwho was formeri
in his emplov. Protecuon 1s required against the unfair invasion of his
connection by a servant who has had the special opportunities of becoming
acquainted with his chentele, and if the protection is no more than adequate

1& Pharmaceutical Soctenn of Great Brutamn Dicksor: [1970] AC 408, [1968] 2 All ER 68G

1G 1t was held in Easiham v Newcastis United Football Ciub [1964] Ch 418 [1963) 3 All ER
18€. that the rules of the Football Association and the Fooibal) League relaung to the
retention and transfer of professional {ootbaliers were not justified bv anv interes!
capable of protecuon Some protecton will be granted to trade secrels and trade
connection ever if there 15 no express term. Faccenda Chicken Lid v Fowler [1987) Ck
. 117, [1986] 1 All ER 617

20 Hegr v Dariey (18781 47 L) Ch 567: Caribonum Co Ltd v Le Couch (19131 10 LT 587

Haynes v Domar [1809] 2 Ch 15

(1918 85 TLR &7

Commeraral Plastics Ltd v Vincent [1965] 1 QB 623. [1u54) 8 All ER H46.

{19167 1 AC 68E
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for this purpose itis permirtted by the law.* The difficuity, however, is to specify
the kind of business or the class of servantin respect to which this protection
is leginmate. Whatservantsacquire such an inumate knowledge of customers
as to make the misuse of their knowledge a potenual source of danger to their
masters? The answer must depend upon the nature of the business and the
nature of the employment entrusted to the servant. In one case Romer LJ
proposed a test that woulid seem to be too wide. He said:

[t is, in my opinion. established law that where an employee is being offered
emplovment which will probably resultin his coming into direct contact with his
emplover's customers, or which willenable him to obrain knowledge of the names
of his emplover's customers, then the covenant against solicitation is reasonably
necessary tor the prorecuon of the emplover.®

This, however. is surelv 100 sweeping, for most shop assistants come into
direct contact with customers, and even where this is not so they frequently
have access to lists of clients. In Herbert Morris Ltd v Saxelby, Lord Parker
stressed that, before any restraint is justifiable, the servant must be one who
will acquire, not merely knowledge of customers, but in addition influence
over them.” [t seems a reasonable and workable criterion. A restraint is not
valid unless the nature of the employmentis such that customers will either
learn to rely upon the skill or judgement of the servant or will deal with him
directly and personally to the virtual exclusion of the master, with the result
that he will probably gain their custom if he sets up business on his own
account.

Restraints against the invasion of trade connection have been upheld in
the case of a solicitor’s clerk.” a tailor's cutter-ficter,* a milk roundsman,® a
stockbroker’'sclerk,” the manager of a breweryv* and an estate agent's clerk.”
On the other hand, they have been disallowed in the case of a grocer's
assistant;” in the case of a bookmaker'’s ‘manager who had no personal contact
with his emplover's clients, since the business was conducted mostly by
telephone’;" and in a case where the resuriction against future competiton,
imposed upon the rraveller of a firm supplving accessories to the lighting
svstem of motor cars, extended to retailersin the prescribed area even though
he might never visit thermn during his employment.*

A restraint is permissible if it is designed to prevent a misuse of trade
secrets or business connection, butitwill be invalid if itaffords anv more than
adequate protection to the covenantee. In deciding this question the court
considers, inter alia, the nature and extent of the trade and of the servant’s
emplovmenttherein. butit pavs special attention to the two factors of time and

t  Dewes v Fitch (1920] 2 Ch 159 at 181-182, per Warrington LJ.

3 Zelford Motor Co v Horne [1933] Ch 935 at 966.

6 {1916] ! AC 688 ac 709

Fitch v Dewes [1921] 2 AC 138

3 Nicoll v Beere (1883) 33 LT 639: ct Attweod v Lamont [1920) 3 KB 5371, p 474, below where
the restraint might have been valid had it been less widely framed.

3 Comwall v Hawkins (1872) 41 L] Ch 435.

10 Lvddon v Thomas {(1901) |7 TLR 450.

L1 Whate, Tomkins and Cournge v Wilson (1907) 23 TLR 469

12 Scorer v Seymour-foans [1966] 3 All ER 347, [1966] 1 WLR 1419, distinguishing Bowler
¢ Lovegrove [1921] 1| Ch 542,

13 Pearks Lid v Cuilen (1912) 28 TLR 371.

14 5 W Strange Lid v Mann [1965] 1 All ER 1069, (1965] | WLR 529

3 Cledhow Autoparts Letd v Delaney [1965] 3 All ER 288, [1963] 1| WLR 1266
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area.’* "As the ume of restriction lengthens or the space of its operanon grows
the weight of the onus on the convenantee 1o justifv it grows 10o.™”

There are manv instances of a restraint being invalidated bv the excessive
area of its sphere of iniended operation. Thus contracts have been held void
where an agentempioyed to canvass for ordersin Islington was restncted from
trading within twenrty-five miles of London:" where a junior reporter of the
Sheffield Daily Telegraph agreed that he would not be connected with anvother
newspaper business carried on within twentv miles of Sheffield:" where z
traveller for afirm of brewers wasrestrained, withoutlimit of area, from being
concerned in the sale of ale or porter brewed at Burton:™ where the manager
of a butcher’s shop at Cambridge agreed not to carry on a similar business
within a radius of five miles from the shop;' and where an assistant 10 a denus:
carrving on business in London agreed that he would not practise 1n anv of
the other townsin England or Scotland where the covenantee might happern
to practise before the end of the covenantor’'s emplovment* Nevertheiess.
evervthing depends upon the circumstances, and these mav well justifv a far
wider restraint than those repudiated in the above examples. A restricuon
extending throughout the United Kingdom has been allowed.” and in one
case the Eastern Hemisphere was regarded as a reasonable area® 1t 1s not
necessary for the covenantee 1o prove that the business. for the protecuon of
which the restraint was imposed, has in fact been carmed on 1n every part of
the area specified in the contract.*

Arestraint may beinvalid on the ground thatiws duration is excessive.” The
burden on the covenantee to prove the reasonableness of the covenant is
increased by the absence of 2 time limit, but it by no means follows that 2
restraint for life is void. In Fitch v Dewes.” for instance, a contract was enforced
bvwhich a solicitor's clerk at Tamworth agreed that, afier leaving hisemplover.
he would never practse within seven miles of Tamworth Town Hall,

There are, indeed. manv cases in which restraints have been upheld
notwithstanding that thev have been unlimited asregards both areaand ume.
but all decisions prior o Mason's case in 1913, which as we have seern
revolutionised the law bvadopung Lord Macnaghten ‘s est, should be viewec
with suspicion. As Younger L] remarked in 1920:

16 Badischr Anilin und Sode Fabrik v Schoti, Segner & Co [1892] 3 Ch 447 a1 451, per Chun
J. Where the covenant is in general iterms. 11 mav be permissible for the coun o
construe i1 as no wider than reasonable: Littiruoods Organisaiion Ltd v Harms [1978
1 All ER 1026. [1977] 1 WLR 1472

17 Anwood v Lamen: [1920] 3 KB 57] a1 584, per Younger 1]

18 Masen v Prowiden! Clothing and Suppiy Co Lid [1913] AC 724

1¢ Leng & Co Lid v Andrews [19097 1 Ch 765

20 Alisopp v Wheateroft (18721 LR 15 Eg 59,

Empre Meat Co Lid v Pamck [1989] 2 All ER 85,

Malian v May (1843} 11 M & W 653

E Underwood & Con Lid v Barker [1899] 1 Ch 300

Lemson Pneumatie Tube Co v Paillips (1904) 91 LT 368 (pneumauc tube svstem for use

in shops was invented in the Western bemisphere and pracucalis unknown in—the

Eastern hemisphere)

5 Comnors Bros Lic v Connors [1940] 4 All ER 17¢

Eastes v Russ [19)4) | Cp 46% (a2 lifenme’s restraint umposed upon an assistani i

vathologist): Wvatt v Aregitnger and Fernau {1933] 1 KB 795, M and S Lmavers m r‘rr'm

1 Revnolds [1956] 5 All ER 814. [1957] 1 WLR 9. Stenhouse Awstrgire Lic v Philhps (19747

AC 891, [1974] ! Al ER 117

7 [1921] 2 AC 15&

& Mason v Frowaen: Ciothing gnc Suppiv Co Ltd [1918] AC 724
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Restrictive covenants imposed upon an employee which a few vears ago would
not have seemed open to quesuon wouid now, I think, with equal certainty be
treated as invalid.?

The courts are astute to preventan employer from obtaining byindirect means
a protecton against competton that would not be available to him by an
express contract with his employee. In Bull v Pitney-Bowes Lta," for instance:

The plainuff was employed by the defendants, manufacturers of postal
franking machines, and it was a condidon of his employment that he
should become a member of a non-contributory pension scheme. Rule 16
of this scheme provided that a retired member should be liable to forfeit
his pension rights if he engaged in any activity or occupaton which wasin
compeution with or detrimental to the interests of the defendants.

After twenty-six years service the plaintff voluntarily retired and joined
another company carrying on a business similar to thatof the defendants.
On being warned that he might lose his pension unless he left his new
employment, he sued for a declaration that rule 16 was an unreasonable
restraint of trade and therefore void.

[fthe rule feil to be classified as a restraint of trade, itwas manifestlyvoid, since
interalia itwas unlimited in duradon and area ot operation, but the defendants
contended that it merely defined the beneficiaries of the pension fund.
Thesiger |, following the earlier case of Wyatt v Kregiinger and Fernaw," rejected
this contendon. He held that the provisions of the pension fund; including
rule 16, were part of the terms of the plainuff’s employment, and that on
grounds of public policy this rule was to be treated as equivalentto a covenant
inrestraint of trade. [twas contrary to public policy that the community should
be deprived of the services of a man skilled ina particular trade or technique. ™
Another case which bears on this problem of indirect evasion is Kores
Manufacturing Co Ltd v Kolok Manufacturing Co Lid* where two companies,
manufacturers of similar products, agreed that neither would employ any
servant who had been employed by the other during the last five years. The
defendants broke their promise, and in the resulting action the arguments
and the decision turned solely upon whether the agreement was unreasonable
as between the parties. The Court of Appeal held it to be unreasonable in this
respect, since itimposed upon the parties a restraint grossly in excess of what
was adequate to prevent a misuse of their trade secrets and confidental
informanon.

But Lord Reid and Lord Hodson have since observed that it would have
been more correct to have stigmatised the agreementas contrary to thepublic

9  Dewes v Fiteh (1920] 2 Ch 159 at 185.

10 {1966] 3 All ER 384, (1967] | WLR 273.

11 [1933] | KB 793: p 456. above.

12 Thesiger | accepted the reasoning in Wyatt v Kreglinger and Fernau. but reached a
contrary result. In Wyatt’s case the plainuff lost his pension, in Budl’s case he won
it. The reason is clear. [n the former case. assuming that there was a contract at
ail, the covenant in restraint of trade was the only consideration for the promise
to give him a pension: in Bull's case the covenant formed part of a general
agreement tor which. apart from the void covenant, there was sufficient
consideration. [t was held. therefore. that the covenant could and should be
severed, with the result that the promise to give the pension was untainted and
enforceable; as 1o severance, see pp 470 ff, below.

13 [1959] Ch 108, [1958] 2 All ER 65.
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interest.” Itis respectfullv submitted that this is a just critcism. The agreement
was clearlvdesignec to prevent emplovees from moving from one firm to the
other in search of higher wages. but had the defendants attempiec to do this
bv taking covenants against competition from individual empiovees the
attempt would have failed. It is against the interests of the state that a man
should be allowed to contract outof hisrightto work forvhom he will. Itwould
surely make 2 mockery of public policy if this libertv could be effecuveh
restricted by a contract between third parties.”

b Restraints accepted by the vendor of a business
Although this type of restraintis more readilvupheld than one imposed upon
aservant, itwill not be enforced uniess it is connected with some proprietar
interestinneed of protection.’ This requirement has at ieast two repercussion:
in the present class of contract.

First, there must be a genuine. not merely a colourable, sale of 2 business
bv the covenantor to the covenantee. This essential is well illustrated b
Vancouver Malt and Sake Brewing Co Ltd v Vancouver Brevenes Lad'* where the facts
were these:

The appeliants held a brewer s licence in respect of their premises under
which they were at liberty to brew beer. In fact, however, thev brewed ony
sake, a concoction much appreciated by Japanese. The respondents held
a similar licence and did in fact brew beer. The appellant purported o
sell the goodwill of their brewer’s licence, except so far as sake was
concerned, and agreed not to manufaciure beer for fifteen yvears.

Since the appellants were notin fact brewers of beer. the contract transierred
1o the respondents no proprietary interests in respect of which anvrestraint
was justifiable. The covenant was a naked covenant not 1o brew beer. anc as
such it was void.

Secondly, it is onlv the actual business sold by the covenantor that 1€
entitied 10 protection. In British Reinforced Concrete Engineenng Co Lid v Schelfi.”
for instance:

The piaintiffs carried on a large business for the manufacture and sale of
‘BRC road reinforcements; the defendant carried on asmall businessior
the sale of ‘Loop’ road reinforcements. The defendant sold his busimess
to the plaintiffs and agreed not to compete with them in the manufacture
or saje of road rcinforcements.

The covenant was void. All that the defendant transierred was the business of
selling the reinforcements called ‘Loop’. It was, therefore. onlv with regaras
to that particular varietv that it was justifiable to curb his future acoviues
An express covenant by a vendor not to carrv on a business similar 1o that
which he has sold mav, therefore, be valid. but onlv if 11 1s no wider than 1s

14 Esse Petroieurm Co Lid v Farper’s Garage (Stourport) Lic [1968) AC 264 at 300 anc 31¢
This was the view taker bv Liové Jacob ) 1o the court of first instance ir Ao
Manujactunng Co Lic v Aolok Manujactuning Co[1957! 3 AL ER 158, [1957] ] WLR 10JC

15 The quesuon of mdirect evasion was mentioned b the Coun of Appeal in the Kore
case but was let’ open

16 P 458 above.

17 (19347 AC 181

1& [1921] 2 Ch 36!
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necessary for the adequate protection of the proprietary interest acquired by
the purchaser. [n considering this question, the court, as in the case of an
emplovee's contract, paysspecial attention to the two factors of dme and area.
[f there is no limitof tme* or no reasonable limit of area® a restraint may be
invalidated. Nevertheless, everything depends upon the circumstances, and
a covenant which extends over the whole of the United Kingdom' or
throughout the Dominion of Canada’ or over the whole world,” or which
restricts the covenantor for the remainder of his life,’ may be valid in
Appropriate circumstances.

¢ Restraints arising from combinations for the regulation of trade relations
[tfrequently happens that manufacturers or traders torm an association with
the object ot restricung the ourput or maintaining the selling price of certain
commodites. At common law, a combinaton of this nature may be void as
being in excessive restraint of trade. Whether it is 30 or not is determined
according to the principles described above. The restriction is prima facie
void and itcannot be enforced unless it is reasonable between the paruesand
consistent with the interest of the public.’

[n applying these principles, however, the courts have in the pastborne
in mind the difference of environment in the various types of contract in
restraint of trade. While they have looked jealously at a restraint imposed
upon a servant; they have been unsympathetic to a trader who, having
voluntarily entered into a restrictive arrangementwith other traders, attempts
to escape from his obligaton by the plea thathe hasimposed an unreasonable
burden upon himself.* In commercial agreements of this kind, the parues
themseives are the best judges of their own interests.” This disfavour,
indeed distaste, for a plea that sounds peculiarly ill in the mouth of a man
of business who has negotiated on an equal footing with the other members
of the combinaton is well illustrated by English Hop Growers v Dering,* where
the defendant had agreed to deliver to the plaintiff association, of which he
was a member, all hops grown on his land in 1926: short shrift was given by
the court to his contention that this restriction upon his power of disposal
was unreasonable. Growers were faced with ruin owing to excessive stocks of
hopsaccumulated during governmentcontrol in the 1914-1918 war, and the
association had been formed in order to ensure thatin any vear when there
was a surplus the inevitable loss to members should be reduced to a
minimum and should be equitably distributed among them. In the words of
Scrutton LJ:

19 Pellow v [vey (1933) 49 TLR 422,
20 Goldsoll v Goldman [1315] | Ch 292.

I Leather Cloth Co v Lorsont (1869) LR 9 Eq 345

2 Connors Bros Lid v Connors {19407 4+ All ER 179.

3 Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co [1894) AC 535, pp 450-452,
above.
Elves v Crofts (18500 10 CB 241.

53  MeEllistim v Ballvinacelligoit Co-operative Agnicultural and Dairy Society [1919] AC 348 at

562, per Lord Birkenhead.
6 English Hop Growers v Dermng [1928] 2 KB 174 au 181, per Scruuon LJ.

7 North-Western Salt Co Ltd v Electrolytic Alkali Co Ltd [1914] AC 461 at 471, per Locd
Haldane.
] 11928] 2 KB 174, See also Burtley and Mistnict Co-operative Socwety Ltd v Windy Nook and

Dustriet Inaustnial Co-oterative Soctety Ltd (No 2) [1960] 2 QB 1. [1959] | All ER 522,
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] see nothing unreasonable 1n hop growers combining to secure 2 steadv and
profitable price. by eliminating competition amongst themselves. and putung the
marketng 1n the hands of one agent. with full power to fix prices and hold up
supplies. the benefit and Joss being divided amongst the members.’

Evervthing. however. depends upon the circumstances. and a differen:
decision was reached bv the House of Lords in McEllistrim v Ballvmacelligott Co-
operative Agriculiural and Dairy Society:'

The respondent societv manufactured cheese and butter from milk
supphed bvits members. The rules of the society provided thatno member
should sell milk 1o anv other person without the consent of a commitiee:
thatno membershould be enuted to withdraw from the societv unless his
shares were transierred or cancelled; and that the consent of the commitiee.
which might be refused without giving reasons, should be essential to the
effecuveness of such a transfer or cancellauon.

Itis notsurprising that this arrangement was held to be unreasonable berween
the parties. The society, no doubt, was entitled to such a degree of protecuon
as would ensure stabilitv in the supplv of milk. It was not entitled to impose
alife-long embargo upon the rading freedom of its members. The obligation
of a member 1o allocate all his milk to the societv was 10 endure for his life.
unless he was fortunate enough to obtain the sanction of the committee to a
transfer of his shares. Therefore, as Lord Birkenhead remarked, a member.
if he joined the societv voung enough and lived long enough. would be
precluded for a period of sixtv years or more from selling hismilk in the free
market" The arrangement was an attempt to eliminate competton altogether
and was void.

d Restrictions accepied by distributors of merchandise

It not infrequently happens that a manufacturer or 2 wholesaler refuses 1o
make merchandise available for distribution to the public unlessthe distributor
accepts ceriain conditons that restrict his libertv of mrading. The objectmav
be, for instance, to prevent him from selling similar goods supplied by
competitors of the manufacturer. Such was the main purpose of the solus
agreements that were discussed in Esso Petroleum Co Ltd v Harper's Garage
(Stourport) Lid *

The primarv question that arose in this case was whether the agreements
were caught bv the doctrine of restraint of trade. Nothing need be added 1o
the account already given of this aspect of the dispute ** But. having decided
that the doctrine applied (o the facts. the House of Lords then considered the
second question, namely, whether the restrictions were nevertheless justifiabie
and enforceable on the ground that theywere reasonable and notin conflict
with the requirements of public policv. On this aspect of the case. 1t was held
that there was nothing unreasonable in the adoption bv the parues of the soius
svstem. They both benefited. The Esso firm were able to organise a more
efficient and economical system of distribution: the distributor not onh

¢ [1928] 2 KB 174 at 181. [1928] All ER 396 ar 400.

10 [1919] AC 54

11 Ibid a1 564

12 [1968) AC 26Y. [1967] 1 All ER 6Y4. For the factws. see p 455, above
153 Pro 453456 above
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gained arebate on the wholesale price of petrol, butifshort of funds he could
rely on the financial backing of a powerful corporation. Nevertheless, tying- -
agreements of this nature, though reasonable in general, will become
unreasonable if made to endure for an excessive period. In the instant
circumstances, four-and-a-half years was reasonable, twenty-one years was
unreasonable. Therefore the first contract was valid, the second was void."

The majority of their Lordships emphasised. that, since a restraint of rade
implies that the covenantor agrees to surrender some freedom which otherwise
he would enjoy, a distinction must be drawn between a convenantor who'is already
in possession of the garage site when heentersintoa solusagreementwith an oil
company, and one who obtains possession from the companyafter the agreement
has been made. [n the latter case; the fact that he surrenders no (reedom
oreviously enjoved by him must have a significant beaning upon the question
whetherthe restraintis reasonable.” Inithe later case of Cleveland Petroleum Co Lid
o Dartstome Ltd,"® the Court of Appeal stressed the merit of this disincuon and laid
down. the rule that where a person takes possession of premises under a solus
agreement, not having been in possession previously, the restricions placed
upon his rading actvides are prima facie binding upon him. Butthe presumpdon
in favour of their validitywill be rebutted, itwould seem, if the inference from the
relevant circumstances is that their enforcement will manifestly be detrimental
to the interests of the public. [f thiswere notso, itwould be possible toavoid a rule
of public policy by a mere conveyancing device. That the queston is one of
substance and notof form is clearly shown by the decision of the Privy Counal in
Amoco Australia Pty Ltd v Rocca Bros Motor Engineering Co Pty Ltd."

An analogy to the restriction placed upon the distributor in these cases is
furnished by that type of exclusive agreement by which a trader promises to
take all the goods of a particular kind required in his business from one
supplier. Such was the case in Servais Bouchard v Prince’s Hail Restaurant Lid'®
where the plaintff was given the exclusive right for an indefinite period of
supplying burgundy to a restaurant keeper. In the Court of Appeal two views
were expressed upon the queston whether this agreement was subjectto the
doctrine of restraint of trade. The majority view, which would seem to be
preferable, was thatitwas prima facie void and therefore in need of justificadon;
5ut Henn Collins MR considered thatit was not caught by the doctrine. In the
resuit, however, it was unanimously held thatin the instantcircumstances the
restraint was justifiable as being reasonable.

Similar considerations apply to a contract for exclusive services. So in
A Schroeder Music Publishing Co Ltd v Macaulay."

t

14 Disunguishing Pstrofina (Great Britain) Ltd v Martin [1966] Ch 146, [1966] | All ER
196. (n Alec Lobb (Garages) Litd v Totat Oil (GB) Ltd [1985] 1 All ER 303 the Court of
Appeal upheld a restrunt for 21 vears as reasonable in all the circumstances.

15 Esso Petroleum Co Lid v Harper's Garage (Stourport) Led [1968] AC 269 at 298 (Lord Reid):
1t 309 (Lord Mornis of Borth-y-Gest); at 316-317 (Lord Hodson); at 325 (Lord Pearce).
Lord Pearce, indeed, citing the analogy of the tie berween 1 publican and brewer
expressed the view that if 2 man takes a lease of land subject to a tie, therebv obtaining
favourable terms. he cannot repudiate the tie and rewin the benefis. The docirine
of restraint of trade is altogether excluded.

16 [1969] | All ER 201, [1969] 1 WLR 116.

17 119751 AC 361, (1975] 1 All ER 968 and see also Alec Lobb ( Garagesi Lid v Total il (GBI
ied [1985] | All ER 303. [1985] | WLR 173, CA.

I8 1904y 20 TLR 5374

19 71974} 3 M1 ER A16, (1974] | WLR 1308. See also Clifford Davis Management Ltd v WEA
Rerords fod [1973] 1 All ER 237, [1975] | WLR nl.
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The plaintiff, a young and unknown song writer, entered into a contract
with the defendants, amusic publishing company, on their standard terms.
Under the contract the plaindff assigned the world copyright in any
musical composition produced by him solely or jointly. The defendants
did not undertake to exploit all or any of the compositions though they
agreed to payrovalties on those in factexploited. The agreementwas to run
tor five years but to be automancally extended fora further five vearsif the
rovalties reached a total of £5,000. The defendants could terminate the
agreementatany tume by givinga month's notice, but there was no similar
provision in favour of the plaindff.

The House of Lords had no difficuity in holding thatsuch an agreement was
within the ambit of restraint of trade and that this particular agreement was
unreasonable since the terms combined a total commitment by the plainuff
with a striking lack of obligation on the defendant.

These rules ot the common lawwhich have broughtwithin the doctrine of
restraint of trade restrictions, designed by manufacturers or distributors of
300ds to stifle competituon, have lost much of their value. Their practical
importance has been gready reduced asa result of legislative changes effected
since World War [I. These changes are discussed in Chapter 10.

2 The legal consequences

A THECONTRACTIS VOID IN SO FARAS IT CONTRAVENES
FUBLICPOLICY

Contracts that tend to oust the jurisdiction of the courts or to prejudice the
status of marriage and contracts in restraint of trade, though contrary to public
policy, are by no means totally void. Suppose, for instance, that as part of a
contract of employmenta servant enters into a contract in restraint of trade
which is in fact excessively wide and therefore void. Is it to be said that this
invalidity affects the whole contractand precludes the servant from suing for
wrongful dismissal or the master fromtecovering damages if the servantleaves
withoutdue notice? Itis clear thatthe law does not go to these lengths.” The
truth of this was recognised as far back as 1837 by Lord Abmger in Wallisv Day.
In that case the plaintiff had sold his business of a carrier to the defendant and
had agreed, in return for a weekly salary of £2 3s 10d, to serve the defendant
as assistant for life. He further agreed that, exceptas such assistant, he would
not for the rest of his life exercise the trade of a carrier. In an action brought
by the plaintiff to recover eighteen weeks’ arrears of salary, the defendant
demurred on the ground that the agreement, being in restraint of trade, was
void and that no part of it was enforceable. It became unnecessary to decide
this point, since the court held the restraint to be reasonable, but Lord
Abinger dealt with the demurrer as follows:

The defendant demurred, on the ground that this covenant, being in restraint
of trade, was illegal. and that therefore the whole contract was void. [ cannot

20 Bennett v Bennett (1952] 1 KB 249 ac 260. {1952] | Al ER 413 at 421 see also Salmond
and Williams The Law of Contract p 375.
L (1837) 2 M & W 273,
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however accede to that conciusion. 1f a party enters into several covenants, one
of which cannot be enforced against him, he 18 not therefore released from
performing the others. And in the present casc, the defendanis might have
maintained an action against the plaintiff for not rendering them the services he
covenanted 10 perform, there being nothing iliegal in that pari of the contract.*

The same reasoning was adopted in alater case.’ where pensions were pavable
under a trust which, in one of its clauses, imposed an excessive restraint upon
the pensioners. Eve ] directed that the trust might lawfully be carried out,
since it was not invalidated merely because the restraint might be declared
void in future litigation. It was impossible, he said, 10 regard the trust as
destroved by the invalidity of one of its clauses. Anvdoubt thatmightstll have
survived was finally dispelled in two modern cases where the Court of Appeal
held that the invalidity of a promise which is contrary to public policy doesnot
nullifv the whole contract, but that the valid promises, if severable, remain
fully enforceable.

1n short, the invalidity of the class of contract now being considered goes
nofurther than is necessary to satisfy the requirements of public policy. Uniess
the offending clause is in guestion in the actual liigauon, it has no effect
upon the validity of the contract.

B MONEY PAID OR PROPERTY TRANSFERRED BY ONE PARTY TO
THE OTHER 1S RECOVERABLE

Suppose that the vendor of a business agrees not 10 compete with the
purchaserand thatas security for this undertaking he deposits 2sum of monev
with the purchaser. If this restraint against competition is held to be excessive
andvoid, isthe vendor precluded from recovering the deposit? It would seemn
on principle that the right of recovery is unaffected. The contract is not
improper in iwself, and it would be extravagant 10 suggest that the whole
transaction is so objectionabie as to be caught by the maxim ex turpi causa no
onturactio. The decisions are too few to be conclusive one wav or the other, but
there is authority for the view that equity at least does not always regard an
infringement of public policy as a bar to rebief.* Thus Lord Eldon went so far
as to sav:

It is seted, that if a transaction be objecuonable on grounds of public pohicy.
the parues to it mayv be rehieved; the relief not being given for their sake, but for
the sake of the public.®

It mav be that this statement is too wide in view of the more expanded meaning
that has been given to the term "public policv’ since Lord Eldon 'sday, oritmav
be that relief will be granted only where one party has been less guilty than
the other,” but at anv rate it is well established that money paid under 2

Ibd a1 280-281.
Ke Prudential Assurance Co's Trust Deed [1934] Ch 33&.
Bennet: v Bennett [1952) 1 KB 249, [1952] ) All ER 413: Goodinson v Goodinson [1954

9 QB 118, [1954] 2 All ER 255. As to when the promises mav be severed, see pp 470
fl. below.

Ashburner Principles of Eguuty (2nd edn) p 471
Vauxhall Bridge Co v Earl Spencer (1821) jac 64 at 67.
Fevnell v Sprve (1851) 1 De GM & G 656 a1 678-67¢, per kmght Bruce Ll
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marmage brokage contract is recoverable both at common law and in equity.
This was decided in Hermann v Charlesworth,” where the facts were as follows:

Charlesworth agreed that he would introduce gendemen to Miss Hermann
with a view to matrimony, in consideradon of an immediate paymentoft £52
and a payment of £250 on the day of the marriage. He introduced her to
several gentlemen and corresponded with others on her behalf, but his
efforts were fruitless. Miss Hermann sued for the return of the £52 and was
successtul.

Her right at common law rested on the principle that money deposited to
abide the resuit of an event is recoverable if the event does not happen. No
marriage had taken place and there had been a total failure of consideraton.
But quite apart from this she was enutled to exploit the wider form of relief
granted by equity. Sir Richard Henn Collins, citing the old case of Goldsmith
v Bruning’ amongst other authorities, showed that equity did not apply the
rigid test of total failure of consideraton, butso disliked contracts ot this type
thatitwas prepared to grant relief even after the marriage had been solemnised.

It is difficult to believe that the court would nowadays apply a more
suringent test than thisto a contractin restraintof trade. If money paid under
a marriage brokage contract is recoverable, on what sensible ground can
recovery of payments made under a contractin restraint of trade be refused?

C SUBSEQUENT TRANZACTIONSARENOT NECESSARILY VOID

It has already been seen thatif a contractas formed is illegal at common law,
then any transaction which is founded on and springs from it is void."” This
is not the case with the contracts under discussion. They are not illegal nor,
indeed, are theyvoid in toto. [t follows thatsubsequent contracts are void only
5o far as they are related to that part of the orizinal contract thatis itself void.
Suppose, for instance, that th=vendcrofa businessagree rms which are
unreasonably wide, not to compete with the purc! and that after
committing a breach of this void undertaking he executes a bond agreeing to
pay £1,000 to the purchaser by way of reparation. It goes without saving that
no action will lie on the bond. [tis impossible to divorce the apparently valid
promise of payment from the void restraint. If, on the other hand. the title to
part of the premises conveved with the business turned out to be defective.
and the vendor agreed to compensate the purchaser with the payvment ot
£1.000, there would be no obstacle to the recovery of this sum.

D THE CONTRACT, [FSUBJECT TO A FOREIGN LAW BY WHICH IT
IS VALID, IS ENFORCEABLE IN ENGLAND

We have seen that a foreign contract which contravenes what is regarded in
England as an essenual moral interest is not enforceable by action in this

3 [1905] 2 KB 123.
3 17000 | Eq Cas Abr 39, pl 4.
10 Pp 437-438. above. Fisher v Brdges (1853) 3 E & B 642
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country, notwithstanding that it is valid by its proper law." Such is the case
where the principle of morality infringed bvthe contractisin the English view
of so compelling 2 nature that it must be maintained at all costs and in all
circumstances. In other words, certain of the specific rules derived from the
doctrine of public policy are of universai. not merely domestic, application.
Itwould be an exaggeration, however, to assert that the three npes of contract
now being considered offend any principie of so commanding a nature. The
reason why these particular contracts are frowned upon by the law is not that
they are essentially reprehensible, but that they conflict with the accepted
standards of English life. If, for instance, the employvee of a Parisian tradesman
were to be sued in England for breach of an undertaking never to enter z
similar employmentanvwherein France, itwould be an affectation of superior
virtue for the English court to invoke the doctrine of public policy and 1o
dismiss the action, always assuming,. of course, that such an undertaking is
valid byFrenchlaw. The position mightnodoubtbe differentin the exceptional
case where a French contract imposed an unreasonable restraint on
competition in England.

After certain indeterminate decisions,” this view has now prevailed. an«
ithas been held in Addison v Brown™ that a foreign contract of the present clas:
is unaffected by the English doctrine.

An American citizen, domiciled in California, agreed 1o pav his wife &
weekly sum by way of maintenance, and it was further agreed that neither
party should apply to the Californian court for a variation of the agreement
and thatif in subsequentdivorce proceedings the courtshould provide for
maintenance ‘the provisions hereof shall control notwithstanding the
terms of any such judgment'. Some vears later the Californian court
granted a decree of divorce at the instance of the husband and incorporated
the agreement as part of the divorce.

To an acuon brought by the wife in England for the recovery of arrears of
maintenance, it was objected that her claim was not sustainable, since the
agreement was designed to cust the jurisdiction of the Californian court and
was therefore contraryio the Enghsh doctrine of public policv. The objecuon
failed. Itis notthe function of the doctrine to dictate to a foreign lawwhether
an agreement of this kind shall be enforceable.

E LAWFULPROMISES MAY BE SEVERABLE AND ENFORCEABLE"

Severance means the rejecuon from a contract of objectionable promises or
the objectonable elements of a parncularpromlsc andthereienton of those
promises or of those parts of a particular promise that are valid.

11 Pp 439440, above.

12 Rousillon v Rousilion (1880} 14 ChD 351; Hope v Hope (1857) & De GM & G 731. These
are mconclusive because. certainiv in the first case and probabiv in the second. the
proper law was English

13 [1954] 2 All ER 215, [1954) 1 WLR 779. Compare Bennet: v Bennet: [1952) 1 KB 24¢
[1952] 1 All ER 418,

14 The history of this branch of the iaw has been Jong and tortuous and manv of the oldger
decisions and judicizl generalisations are no jonger accepiable. lis deveiopment s fully
traced by Marsh 65 LQR 280. 347. 6% LQR 111
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[t should be nouced at once thart this is not allowed in the case of the
contracts discussed in the previous chapter and which are illegal at common
law as being contrary to public policy.

[f one of the promises is to do an act which is either in itself a ciminal offence
or contra bonos mores, the court will regard the whole contract as void.'

On principle the same is true of contracts prohibited by statute, and.there is
clear authority to thar effect;'® but in at least one case, Kearney v Whitehaven
Colliery Co" the principle seems to have been ignored.

On the other hand, severance may be allowed if the contract is one that is
void at common law on grounds of public policy or if it is void by statute,
provided in this latter case that the statute, when properly construed, admits
the possibility.* Most, but bv no means all, of the relevant decisions have been
concerned with agreements in restraint of trade.

The doctrine of severance in the case of a void contract is used with two
meanings (o serve two purposes. First, it may be invoked to cut outaltogether
an objectionable promise from a contractleaving the rest of the contractvalid
and enforceable, as, for example, where a promise is void as being designed
to oust the jurisdiction of the court. [n such a case the offending promise is
eliminated from the contract. Secondly, severance may operate to cut down an
objectionable promise in extent, butnotto cutitout of the contractaltogether,
as, for example, where an agreementin restraintof trade which is void as being
unreasonably wide is converted into a valid promise by the elimination of its
unreasonable features. In such a case, the promise remains in the contract
shorn of its offending parts and so reduced in extent.

To disunguish these o ways in which the doctrine of severance may
operate it is not mere pedantry, for the test of severability is not the same in
each case. Whether an entire promise may be eliminated from a contract is
tested by the rule laid down in Goodinson v Goodinson;"® whether a particular
promise may be reduced in extent is governed by the different principle of
divisibility laid down in aseries of decisions culminatung in Attwood v Lamont.®

i Elimination of a promase . -

Whetheran entire promise may be eliminated from a contract depends upon
whetheritforms the whole or only partof the consideradon. [fitissubstantally
the only return given for the promise of the other party, severance is ruled out
and the contract fails in toto. If, on the other hand. it goes only to part of the

|5 Benmett v Bennett [1952] | KB 249 at 253-254; Goodinson v Goodinson [1954] 2 QB 118
at 120-121. See for example, Lound v Grimwade (1888) 39 ChD 605; Alexander v Rayson
[1936] | KB 169: Napier v National Business Agency Ltd.[1951] 2 All ER 264; Kuenigl v
Donnersmarck (1955] | QB 515 at 537. In Fielding and Plait Lid v Selim Nafjar Lid [1969]
2 All ER 150 at 153, [1969] 1| WLR 357 at 362, Lord Denning' MR suggested that an
illegal term might be severed from a contract leaving the rest intact. But his statement
was clearly an obiter dictum, and it is respectfully submitted that it was made per
meuniam. The contract before the court was lawful, not illegal. though one party
without the knowledge of the other had exploited it illegally. Therefore the innocent
could enforce it, and no quesuon of severance arose.

16 fHopkins v Prescott (1847) 4 CB 578; Ritchie v Smuth (1848) 6 CB 462.

17 [1893] 1 QB 700.

L8 See, for example, the Race Relations Act 1968, s 23; ss-86, 88 and 89 of Rent Act 1968;
Aulion v Spiekermann [1976] Ch 158, [1976] 1 All ER 497.

19 See p 471, n L. below.

20 P 474, below.
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consideraton—ifitis merely subsidiarvto the main purpose of the contraci—
severance is permissible. This distinction was laid down and applied by the
Court of Appeal in Goodinson v Goodinson.’

A contract made between husband and wife, who had alreadv separated
provided, according to the interpretation put upon it by the court, that the
husband would pav his wife a weeklv sum bv wav of maintenance in
consideration that she would indemnifv him against all debis incurred by
her, would not pledge his credit and would not take anv matrimonial
proceedings against him in respect of maintenance.

The last promise thus made by the wife was void since its objectwas to oust the
jurisdiction of the courts, but it was held that thisdid not vitiate the rest of the
contract. It was not the only, and in the view of the court not the main.
consideration furnished by the wife. She had also promised to indemnify the
husband against her debts and not to pledge his credit. With the exception
of the objectionable promise, therefore, the contract stood and the wife was
entitled to recover arrears of maintenance.*

i Reduction of a promise
The second question is whether. the scope of an individual promise may be
reduced withour eliminating it in toto.

The predominant principle here is that the court will not rewrite the
promise as expressed by the partes. It will not add or alier words and thus
frame a promise that the promisor might well have made, but did not make,*
for thatwould be 1o destroy the ‘main purportand substance’ of what has been
agreed.’ The parties themselves must have sown the seeds of severability in
the sense thatitis possible to construe the promise drafted by them as divisible
Into a number of separate and independent parts. If this is the correct
construction, then one or more of the parts mav be struck out and yetleave a
promise thatissubstanually the same in character as that framed by the parties,
though it will be diminished in extent by the reduction of its sphere of
operauon.’

In 2 modern case, it was argued that z clause in a lease was void as
purportng to oust the jurisdiction of the court on question of law.* Ungoed
Thomas | held that the contract. when properiv construed, did not have this
object in view. Had such been its purpose, it would have been void. But the
learned judge also considered what the situation would have been had he

1 [1954]) 2.0QB 118, [1954) 2 All ER 255. See also Brooks v Bumns Philp Trustee Co Ltd [1969]
ALR 321 and Stenhouse Australia Lid v Phillips [1974] AC 891, [1974] 1 A ER 117. Carney
v Herbert [1985]) AC 301, [1985) | All ER 438 Marshall v NM Financial Managemen:
[1995] 4 All ER 785.

2 The Matrnimonial Causes Act 1973, s 7, now provides that the court may approve am
agreement made between husband and wife prior to a divorce suit. This provision.
however. in no wav affects the rule that anv agreement whose objeci 15 10 oust the
Junisdicuon of the court is void: Wrgnt v Wnghs [1970] 3 All ER 209 at 213, [1970] 1
WLR 1219 a1 1223, per Sir Gordon Willmer. See Hyman 1 Hyman [1929] AC 601. See
also Matrimonial Causes Act 1973, s 34

5" Putsman v Tavier [1927] 1 KB 637 at 639-640.

4 Mason v Provident Clothing and Supply Co Ltd [1913] AC 724 at 745, per Lord Moulton
5 Awuwood v Lamon: [1920] 8 KB 571.

€  Re Davstone Estates Lid's Leases, Manprop Ltd v O'Dell [1969) 2 Ch 378, [1969] 2 All ER

84¢.
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found that the clause did purport to exciude the court’s jurisdiction. Might
it then have been severed trom the contractas a whole? [ts severability would
have been prima facie possible, since there was no question of illegality and
the offending words were subsidiary to the main purpose of the contract. The
stumbling-block, however, would have been that the clause had not been so
drafted as to enable these words to be deleted withour aitering the general
characterof the contract. The removal of the objectionable clause would have
required the contract to be remodelled; and this was not within the province
of the court.

The possibility of reducing the scope of promise without eliminating it in
toto has often arisen in cases of restraint of trade. If a promise not to compete
against an emplover or against the purchaser of a business is void as being
unreasonably wide, the promisee may argue thatit may and should be reduced
to reasonable dimensions and thus be rendered enforceable.

A clear example of a2 promise that, according to the language used bv the
parties, was divisible in the above sense was Price v Green’ where the seiler of
a perfumerv business, apparently carried on in London, agreed with the
purchaser that he would not carrv on a similar business ‘within the cities of
London or Westminster or within the distance of 600 miles from the same
respectively’. The promise was held to be valid so far as it related to London
and Westminster, but void as to the distance of 600 miles. The substantial
character of the promise remained unimpaired, despite the loss of one of its
parts. Again, in Nordenfeit v Maxim Nordenfelt Guns and Ammunation Co,* as we
have alreadv seen, the House of Lords allowed the severance of a covenant
against competition that was clearly divisible into two parts. one reasonable
the other not.

On the other hand, where the promise is indivisible, where it cannot be
construed as falling into distunct parts, severance is ruled out, for to artempt
it would inevitably result in an agreementdifferentin nature from that made
by the parties. In Baker v Hedgecock,” for instance:

A foreman cutter entered the service of the plaintiff, a tailor carrving on
businessat 61 High Holborn, and agreed that fora period of two vears after
leaving the emplovment he would not carry on, either on his own account
or otherwise, any business whatsoever within a distance of one mile from 61
High Holborn. After his dismissal he set up as a tailor within 100 yards of
that address.

The plaintiff admitted that the agreement, since it extended to any business
whatsoever, was so wide as to be unreasonable, buthe asked the court "to treat
the covenant as divisible, and to enforce it to the extent to which it is
reasonable, while declining to enforce such partofitasis unreasonable’.” In
refusing this request, Chitty ] illustrated the fallacy of the plainuff’sargument
in these words:

7T (1847) 16 M & W 346. See also Scorer v Seymour-fohns [1966] 3 All ER 347. (1966] !
WLR 1419 irestraint tmposed on emplovee): Macfarlane v Kent [1965] 2 All ER 376,
[1963] | WLR 1019 iresuaint imposed on expelled partner): Bull v Pitney-Bowes [ 1966]
3 All ER 384, [1967] | WLR 273,

S Pp 450452, above. See also Nicholls v Stretton (1847) 10 QB 345, Goldsell v Goldman
(1915] | Ch 292: Putsman v Taylor [1927] 1 KB 637.

9 (1888) 39 ChD 520

10 Ibid at 321. per counsel
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Thus if the covenant were, eg, not 1o carry on a business in anv part of the whole
world, the Court would be asked 10 uphold it by consiruing it as a covenant not
1o carrv on the business within, say, a limit of two miles, which would in effect be
making a new covenant, not thatio which the parties agreed. In Pricev Green there
were in fact two covenanis, or one covenant which was capable of being
construed divisibiy. "

A comparison of the two leading cases of Attwood v Lamont and Goldsoll v

Goldmun may illustrate the nice problems of discrimination that mav arise in

this branch of the law. In Attwoud v Lamont:™

A carried on business as a draper tailor and general outfitter in a shop at

" Kidderminster which was organised in several different deparuments each
with a2 manager. X, who was head cutier and manager of the tailoring
departmentbutwho had nothingtodo with the other deparuments, agreed
that he would not at any time either on his own account or on behalf of
anvbody else carrv on the trades of 2 ailor, dressmaker, general draper.
milliner, hatter, haberdasher, gentlemen’s, ladies’ or children’s outfitter
al any place within ten miles of Kidderminster.

The quesuon was whether any part of the agreement could be enforced. It
would have been legitimate to restrain the improper use by X of the knowledge
‘of customers acquired by him in his capacity as manager of the tailoring
deparunent. But the restraint as drafted, since it affecied trade in other
departments where he would not meet customers, admirttedly gave A more
than adequate protection. It was argued, however, that the agreement ought
to be severed and limited 1o the business of a tailor,

The divisional court allowed this severance. It took the view that the
agreement consututed ‘aseries of distinct obligations in separate and clearly
defined divisions',” and that 1t was possible to run a blue pencil through all
the trades except.that of tailoring without altering the main ‘purport and
substance’™ of what the parues had writtenn. The Court of Appeal unanimoush
reversed this decision. It took the view that the parties had made a single
indivisible agreement the substantal object of which was to protect the entire
business carried on bv the emplover. Younger L] summansed this view as
follows:

The learned judges of the divisional court, 1 think, took the view that such
severance alwavs was permissibie when it could be effectivelvaccomplished by the
acuon of a blue pencil. ] do notagree. The doctrine of severance has not. I think.
gone further than 1o make it permissible in a case where the covenantis not reallv
a single covenant but s in effect a combinavon of several disunct covenants. I
that case and where the severance can be carried out without the addiuon or
alteration of a word, it is permissible. But in that case onls.

Now, here, ] think. there is in truth but one covenant for the protection of
the respondent’s entire business, and not several covenants for the protection
of his several businesses. The respondent is, on the evidence, not carrving on
several] businesses but one business, and. in anv opinion this covenant must stand
or fall in its unaltered form."

11 Ibia a1 522-523. see also Conunental Tvre and Rubber (Grea: Britain) Co Ltd v Heath (1913
2¢ TLR 30&.

2 [1920] 3 KF 571

15 [1920] 2 KB 146 at 15¢

14 Ibid at 15€.

15 [1920] 3 I{B a1 595
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In Goldsoll v Goldmanr:"

The defendant. who carried on a business in London for the sale .of
imitation jewellery, sold his business to the plainuff and agreed thatfora
period of two vears he would not. either soleiv or joinuy. deal 1n real or
imitation jewellervin anv part of the United Kingdom or in France. USA.
Russia or Spain. or within twentv-five miles of Poisdammerstiras« <. Berlin.
or St Stefans Kirche. Vienna.

The extension of the restraint to the whole of the United hingdom was
reasonable. for the plaindff. who had for a considerable ume carmed on &
similar businessin London, gained most of his customers from adverusements
in the illustrated papers which circulated throughout the counun. Itwas heic
that the contract could and must be severed in two respects: firsi, the arez
outside the Unined Kingdom must be removed from it secondlv. the
prohibiton against dealing in real jewellerv must also be removec.

The quesuon s whether this decision can be reconciled with that in
Attwood v Lamoni. The crux of the marier seems 1o be whetherin each of these
cases the contract as framed bv the parties was divisibie into @ number of
separate promises, for if so, and onlvif so. the eliminavion of one or more of
the objectionable promises would still leave the subsianual character of the
contract unchanged. It mav perhaps fairlv be said that this basic element of
divisibilin', while presentin Goldsoll v Geldman. was absentin Attwood v Lamoni.
forin thelatier case the enumeranon of the various trades was onlva laborious
description of the enure business carried on by the emplover. Since the
contract was essentallv indivisible. it had 1o stand or fall as originallv drafted.

It has been thought. however. that the reconcihaton of these two decisions
1s to be found in the fact that the one concerned a service contract. the other
acontractforasale of a business. foritisnowgenerallvaccepted that the Jatier
meritsalessrigorous ireztment than the former. ltis onlvcommon jusuce tha:
the purchaser shall be able to reap the benefit of what he has bought. anc
therefore the courts are more astute than thevwould be in the case of asenice
contract to construe an agreementbv the seller notio compete asa combinaton
of several disunct promises. This disunction wasviewed with apparentapprova!
bvthe Court of Appeal in Ronbar Enterpirises Ltd v Greer:” (a case of vendor anc
purchaser| but it was disapproved in T Lucas & Co Lic v Muchel!' (z case of
master and servant).

16 [1915] 1 Ch 292

17 [1954] 2 AJl ER 266. [1954]7 ] WLR Bl5. where the court mereiv expungec two words
from: whal appears 10 have been arn indivisibie covenant See aisc Lorc Mouiton i
Masor. v Prowmdent Clothing and Suppr Co Lid [1913° AC 724 a: 745

18 [1974 Cr 12¢. [1972] & All ER 68C
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A THEEFFECT OF CONTRACTS MADE BY MINORS

Contracts made bv minors. ie persons under eighteen vears of age.* are
governed by the rules of common law as altered bv the Minors' Contracts Act
1987.*

The general rule at common law was that a contract made bvan infant

was voidable at his option. The word 'voidabie’. however, was used in two
different senses. Certain contracts were voidabie in the sense that the
were valid and binding upon him unless he repudiated them before, or
within a2 reasonable ume after, the attainment of his majority. Other

Untl 196¢ minors were more usuallv called infants in the legislavon and cases. See
Family Law Reform Aci 196¢, « 1¢ .

Familv Law Reform Act 1969, s 1. At common law, the age of majonitv was twentv-one
The Act provides that persons over eighteen but under twentv-one vears of age on )
Januarv 1970, shall be regarded as having atained full age on that dav. For a
comparative survev of the law, see Hartwip 15 ICLQ 780: Thomas 1972 Acta Junidicz
151: Valero 27 1CLQ 215 The Act of 1969 was basec on the report of the Committee
on the Age of Majonty (Cmnd 3342). For reform proposals in other commor law
Junsdictions see Harland The Law of Minors 1n Relation to Contracts and Froperty: Pearce
44 AL] 269. Percv 53 Can Bar Rev 1.

Berween 1874 and 1987 the law was bedevilled by the Infants’ Reliel Act 1874, &
singularlv badiv drafted statute. Proposals for reform were made by the Committee on
the Age of Majorinv but not enacted. The 1987 Act arose from proposals made bv the
Law Commission (Law Com No 134
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contracts were voidable in a differentsense. ie they were not binding upon
the infant unless ratified by him when he reached 21 vears of age.

Two tvpes of transactions, namely beneficial contracts of service and
contracts for necessaries, were treated as exceptional. The former were
regarded as valid. The latter imposed liability upon the infant, though
whether this was of a contractual nature or not was a matter of controversy.

[t will be convenient to discuss the different types of transactions in the
following order:

Conrtracts for necessaries.
Beneficial contracts of service.
Voidable contracts.

Other contracts.

= GO 1D -

1 CONTRACTS FOR NECESSARIES

[thas been recognised from the earliest times thatan infant is obliged to pay
for necessaries that have been supplied to him. The word necessaries is not
confined to articles necessary to the support of life, but includes articles and
services fit to maintain the particular person in the station of life in which he
moves.' So far as concerns goods it has been statutorily defined as meaning
‘goods suitable to the conditon in life of the minor and to his actual
requirementsat the time of the sale and delivery’.’ Perhaps the best statement
of the law, at least as applied to nineteenth-century conditions, is that given
by Alderson B.

Things necessary are those without which an individual cannot reasonably exist.
In the first place, food, raiment, lodging and the like. Abou. these there is no
doubt. Again, as the proper cultivation of the mind is as expedient as the support
of the body, instruction in art or trade, or intellectual, moral and religious
information may be a necessary also. Again, as man lives in society, the assistance
and attendance of others may be a necessary to his well-being. Hence attendance
may be the subject of an infant's contract. Then the classes being established, the
subject matter and extent of the contract may vary according to the state and
condition of the infant himself. His clothes may be fine or coarse according to
his rank; his education may vary according to the station he is to fill; and the
medicines will depend on the illness with which he is afflicted, and the extent of
his probable means when of full age. So again, the nature and extent of the
attendance will depend on his position in society ... But in all these cases it must
first be made out that the class itself is one in which the things furnished are
essential to the existence and reasonable advantage and comfort of the infant
contractor. Thus, articles of mere luxury are always excluded,® though luxurious
articles of utility are in some cases allowed.”

Peters v Fleming (1840) 6 M & W 42 at 4647, per Parke B.
Sale of Goods Act 1979, s 3(3). Winfield 58 LQR 82,
‘Suppose the son of the richest man in the kingdom to have been supplied with
diamonds and racehorses, the judge ought to tell the jury that such articles cannot
" possibly be necessaries’: Wharton v Mackenzie (1844) 5 QB 606 at 612, per Coleridge
J. In that case ®t was held that fruits, ices and confectionery supplied to an Oxford
undergraduate for private dinner parties could not without further explanation be
treated as necessaries. )
7 Chapple v Cooper (1844) 13 M & W 252 at 258. [t would appear that in the affluent and
permissive society of today many articles that would have ranked as luxurious in the
learned baron’s time would now be regarded as ‘things essenual to the existence and
reasonable advantage and comfort of the infant contractor’.

@ U e
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Necessaries for the members of a married minor's familv are on the same
footing as necessaries for himself, and it is wel] established that he is liable
on a contract for the bural of his wife or childrern *

To render a minor liable for necessaries it must be proved, not onlv that
the goodsare suitable to hisstation in life. butalso that thevare suitable to his
actual requirements at the time of their deliverv. If he is already sufficiently
provided with goods of the kind in question. ther, even though thisfactisnot
known to the plaintff, the price is irrecoverable

Thusin acase in 1908, where a Savile Row tailor sought to recover £129 16s
6¢ for ciothes (including eleven fancy waistcoats a: two guineas each),
supplied to an infant undergraduate at Cambridge. it was held that the action
must fail, since the evidence showed that the defendant was already ampl
supplied wit' - iothing suitable to his position. "

Whether .. ucles are necessaries is 2 queston of mixed law and fact.’
L e preliminan quesuon of law for the courtiswhether in the circumstances
the arucie is capable of being a necessary. The onus of establishing this bies
ori the plaintff, who must prove that the goods are of a description reasonabls
suitable 1o a2 person in the station in life of the minor defendant. If he faiis.
the court rules that there is no evidence on which it can properlv find for
him. and judgment is declared in favour of the defendant.

Thusin one case itwas held thata pair of jewelled solitaires worth £25 and
an annque goblet worth fifteen guineas could not possibly be regarded as
necessaries for an infant possessing an income of £500 a vear.** There was no
case 10 be submirted to the jury.

If. however, the court decides that the articles are cleariv capable of being
necessanes, as, forinstance, clothes orfood, it1s a queston of factwhether thes
are necessaries in the particular circumstances. The actual requirements of
the minor must be assessed, and it must be decided whether he was adequaieh
supplied with arucles of the kind in question at the time of their delivery.”
Again.if the article is one which may or may not be necessary, such as a watch,
an excepuonally expensive coat or a pair of binoculars, it must be decided
whetheritissoin fact having regard inter alia 1o the social szan ding. profession
and duties of the minor.

So i Peiers v Fleming the court decided that prima facie it was not
unreasonabie for a minor undergraduate to have a watch and consequentivz
watch-chain. butthevleftitto the juryto find whether the gold chain supplied
10 him on credit was of a kind reasonablv suitabie for his reguirements.

In addition to food. clothing and lodging. the following amongst other
things. have been heid 1o be necessaries: uniforms for amember of one of the
fighung forces:* means of convevance reguired by 2 minor for the exercise
of his caling:™ and iegal advice.”

Chappic 1 Cooper. above
Barne: & Co v Tov (1884} 15 QBD 41C. Nask v Jnman [1908° 2 KB |
(' Nask v imman [1908) 2 KB 1
Ryder v Wombuwell (1868, LR 4 Exch %9 a: 38
Ryaer + Wompuwell apove
Nast, v inman [1908] ¢ KB |
4 (18400 6 M & W 42
5 Coates v Wilson (1804, » Esp 152
€ Barber 1 Vincen: (1680 Freem KB 531 (horse): Civde Caelr Co 1 Harpreaves (1898 7%
LT 29¢
17 Helps v Ciavior (1864 17 CBNS 335
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A contract for the supply even of goods or services that are clearly suitable o
the requirements of a minor is void if it contains terms thatare harsh and onerous
rohim.” In one case, for instance, a contract by which an infant hired a car for the
transport of his luggage was held to be void, since it supulated thathe should be
absolutely liable for injury to the car whether caused by his neglect or not.” In
other words, a contract for necessaries will not be binding unless itis substanually
for the benefit of the minor. This rule, however, is not confined to the supply of
necessaries. [t is only a facet of the wider principle that no contract is binding
uponaminor ifitis prejudicial to his interests, even one which is normally valid.”

What is the basis of minor's liability?

A question that is by no means of purely academic interestis whatis the basis
of a minor's liability for necessaries? Two conflicting theories have been
advocated.

First, he is liable ex contractu just as a contracung party of full capacity is
liable. ‘The plaintiff’, said Buckley L], ‘when he sues the defendant for goods
supplied during infancy, is suing him in contract on the footing that the
contract was such as the infant, nomwithstanding infancy, could make.”
Secondly, the minor is liable re, not consensu. [n other words his liability is
based, noton contract, but on quasi-contract. He is bound, not because he has
agreed, but because he has been supplied.’

The old course of pleading was a count for goods sold and delivered, a plea of
infancy, and a replication that the goods were necessaries; and then the plaintiff
did not necessarily recover the price alleged, he recovered a reasonable price for
the necessaries. That does not imply 2 consensual contract.’

The question whether aminor s liable on an executory contract for necessaries
depends upon which of these two thicories is correct. If his obligation arises
reand is non-existent in the absence of delivery, he clearly cannot be liable for
goods not actually supplied, and presumably his refusal of them when
tendered is justifiable. A learned writer on the subject failed to find a single
case where liability has been established in the absence of delivery,' and itis
probably safe to assume that in the case of goods the second theory is correct
and that an executory contract is unenforceable.

A further point must be noted. Even if the goods have been actually
supplied there is an express enactment that he shall pay a reasonable, not
necessarily the contract, price;’ and those judges who have advocated the
contractual basis of a minor's liability have said that he is still liable only for
areasonable sum.® This is a curious admission, for if the basis of liability is truly
contractual, itis odd that the minor should not be bound by the price that he
has agreed to pay, whether reasonable or not.

18 Roberts v Gray [1913] 1 KB 520 at 528.

19 Fawecett v Smethurst (1914) 84 LJKB 473.

20 See. for example Shears v Mendeloff (1914) 30 TLR 342 (appointment of a manager by
an infant boxer); Chaplin v Leslie Frewin (Publishers) Lid [1966] Ch 71 at 88. See also
beneficial contracts of service, p 481, below.

Nash v [nman [1308] 2 KB 1 at 12.

Re [ [1909] I Ch 574 at 577, per Flewcher-Moulton LJ; Nash v [nman, above at 8. per
Fletcher-Moulton LJ; see p 741, below.

Pontypridd Union v Drew (1927] 1 KB 214 at 220, per Scrutton LJ.

Miles 43 LQR 389.

Sale of Goods Act 1979, s 3.

See eg Nash v Inman [1908) 2 KB | at 12

—
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It is more difficult 10 determine the basis of liability where the subject
matter 1s not goods, as for instance in a contract for the hire of lodgings or for
education. A case in point is Roberts v Gray’ where the facts were these:

The defendant, an infant, who desired 10 become a professional billiard
plaver, made a contract with Roberts, aleading professional, by which the
partesagreed toaccompany each other on aworld tour and o plav malches
together in the principal countries. Roberts expended much ume and
trouble and incurred certain liabilities in the course of making the
necessarv preparations. A dispute arose between the parties and before
the tour began Grav repudiated the contract.

Roberts sued for breach of contractand was awarded £1,500 by the court of first
instance. The Courtof Appeal, in affirming this decision, treated the contract
as being one for necessaries. The doctrine of necessaries. said Cozens-Hardy
MR, applies notmerelvio bread and cheese and clothes, but also to education,
a word which in this connection extends 1o any form of instruction that is
suitable for the particularinfant. 1t had been argued, however, that though the
defendant would have been liabie to pay on a guantum meruit for services
rendered had he actuallvreceived the plaintiff”s instruction, vet, since he had
repudiated the contract while it was still 1o a large extent executory, he was
immune from liability. The court would have none of this. Hamilton 1] said:

1 am unable 10 appreciate why a contract which 1s in 1tself binding, because 1t 1s
a contract for necessaries not qualified by unreasonable terms. can cease 1o be
binding merely because it is executory ... 1f the contractis binding at all. it must
be binding for all such remedies as are approprniate to the breach of 1t*

Unless this decision can be discounted on the ground that the conuract had
been partly executed, it would seem to create a difficult distincuon between
goods and other types of necessaries such as instruction. In the first case the
minor is not liable unless he has actually received the goods, in the second
the fact that no instruction has vet been imparted does not release him from
his obligation. Perhaps the solution lies in separating the contract for
education from the categorv of necessaries. Itis true that Coke included itin
the categorv and that his words have been echoed by modern judges. But there
is another and independent type of valid contract. namely the beneficial
contract of service, which is wide enough, and certainly more appropriate. 1o
include educaton and other forms of instruction. As we shall see in the
following section such 2 contract is binding even though it bas not been
completelv executed. It is significant that all the authorities rehed upon by
the court in Roberts v Gray concerned beneficial contracts of service.

2 BENEFICIAL CONTRACTS OF SERVICE

1t has been held from a very earlv date that an infant may bind himself bv 2
contract of apprenticeship or of service, since it is to his advantage that he
should acquire the means of earming his livelihood. Such a contract, however.
when construed as awhole, must be substanually for hisadvantage, if he 1s not

7 [1913] 1 KB 520.

& Ibid at 530. Yet in Walter v Lverard [1891] 2 QB 36% at 374, Lord Esher said' ‘“The person
who sues the infant on his covenant must show that he did 1n fact supply him with the
necessarv educauon



482  Capacity of parties

10 be free to repudiate it.” Prima facie it is valid, but in the event of a dispute
it is the province of the court” 0 decide whether the agreement when
carefully examined in all its terms was, at the ume when it was entered into, "'
for his benefit. The mere fact that one or more of the stipulatons are
prejudicial to him is not decisive, for some terms notdirectly beneficial to the
servant must be expected in all service agreements. The court mustlook atthe
whole contract, mustweigh the onerous against the beneficial terms, and then
decide whether the balance is in favour of the minor.

[t must be shewn that the conwract which he entered into with the plaintff
company was not merely a contract under which he improved himseif in his
business, under which he got a saiarv which [ assume to have been adequate and
reasonable, but it must be shewn by the piaintiffs that it was a contract which
contained clauses, and only clauses, thatare usuai and customary in anempiovment
of this nature.**

Two cases may be contrasted.

In De Francesco v Barnum:*® A girl, fourteen years old, bound herself by an
apprenticeship deed to the plainaff for seven years to be taught stage
dancing. She agreed inter alia that she would not marry during the
apprenticeship, and would notaccept professional engagements without the
plainuff’s permission. The plaintiff did not bind himself to provide the infant
with engagements or to maintain her while unemployed, and the pay that he
agreed to give in the event of her employment was the reverse of generous.
[t was 9d per night and 6d for each matinee. He was entitled to engage her
in performances abroad, and in this event was bound to pay her 5saweek with
board and lodging. He could terminate the contract if, atter a fair trial, the
infant was found unfit for stage dancing.

[t was held by Fry ] that the provisions of the deed were unreasonable and
unenforceable. The learned judge came to the conclusion that the child was
at the absolute disposal of the plaintff. She was to receive no pay and no
maintenance except when employed, there was no correlative obligadon on
the plaintiff to find employment for her, and itwas left to him to terminate the
contract and thus to destroy her chances of success.

In Clements v London and North Western Rly Co:*'

An infant, upon entering the service of a railway company as a porter,
agreed to join the company’s own insurance scheme and to relinquish his
right of suing for personal injury under the Employers’ Liability Act 1880.
The scheme was more favourable to him than the Actsince it covered more
accidents for which compensation was payable, though on the other hand
it fixed a lower scale of compensation. '

[t was held that the agreement as a whole was manifestly to the advantage of
the infant and was binding.

9 De Francesco v Barnum (1890) 45 ChD 430; Clements v London and North Western Rly Co
(1894] 2 QB 482.

10 Flower v London and North Western Rly Co (1894] 2 QB 65.

11 Chaplin v Leslie Frewin (Publishers) Ltd [1966] Ch 71 at 95, [1965] 3 All ER 764. per
Danckwerts L]; Mackinlay. v Bathurst (1919) 36 TLR 31 ar 33.

12 Sir WC Leng & Co Ltd v Andrews [1909]) | Ch 763 at 769, per Cozens Hardy MR.

13 (1890) 45 ChD 430.

14 [1894] 2 QB 482; followed in Slade v Metrodent Ltd [1953] 2 QB 112, [1953] 2 All ER
336 (infant held bound by an arbitration clause contained in an apprenticeship deed).
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Benetitto the minor, as we see then, is the kevnote to the validitv of this tvpe
of contract. Atthe same time there is no general principle thatany agreement
is binding upon a minor merely because it is for his benefit.” For instance,
ithas been established for over 200 years thata trading contractis not binding
upon him however much it may be for his benefit.”® So in Cowern v Nield’ it
was held thatan infant hay and straw dealer was not liable to repay the price
of a consignment of hay that he failed to deliver, and in a later case thata
haulage contractor aged twentv was not liable for instalments due under a
hire-purchase agreement by which a lorry had been hired to him for use in his
business.” The essenual fact to appreciate is that, for a beneficial agreement
to be valid, it must either be a service or apprentceship contract properiv so
called or at least analogous to such a contract.” In recent vears, however, the
courts have taken a progressively wider view of whatisa contract ot service. Sc
in Doyle v White City Stadium Ltd,” for instance, it was held that a contract
between aninfantboxer and the Bridsh Boxing Board ot Control, underwhich
the infant received a licence to box that enabled him to gain proficiency in
his profession, was so closely connected with a contract of service as to be
binding,

3 VOIDABLE CONTRACTS

We now have to deal with contracts thatare voidable in the sense that theyare
valid and binding upon a minor unless he repudiates them during infancv or
withinareasonable time after the attainment of his majority. Theyare confined
to contracts by which the infantacquires an interest in some subject matter of
a permanent nature, ie a subject matter to which continuous or recurring
obligations are incident. The prit.ciple is that if 2 minor undertakes such a
contractual obligation, it ‘remains until [ie thinks proper to putan end to it".!

The mostobvious example isa contract made bya minor for alease. A minor
is precluded by legislation from acquiring a legal estate in land,* but a lease
which purports to convey to him a term of years absolute gives him an equitable
interest for the agreed period.’ This is voidable at his opton, but whiie in
possession he is subject to the liabilities imposed by the contract and may for
instance be successfully sued for the non—paymcnt of rent.* The same principle

15 Martin v Gate (1876) 4+ ChD 428 at 431, per Jessel MR: Clements v London and North
Western Rly Co, above, at 493, per Kay LJ; Doyle v Whilte City Stadium Lid [1935] 1 KB 110
at 131, per Slesser LJ.

16 Whywail v Champion (1738) 2 Stra 1083. The remark of McNair | in Slade v Metrodent
Ltd [1953] 2 QB 112 ac 115, (1953] 2 All ER 336 at 337, is presumably confined to the
case of a service contract.

17 (1912] 2 KB 419,

18 Mercaniile Union Guarantee Corpm Lid v Ball [1937] 2 KB 498, [1937] 3 All' ER 1.

19 Cowern v Nield [1912] 2 KB 419 at 422.

20 [1935] 1 KB 110; applied in Chapiin v Leslie Frewin (Publishers) Ltd [1966] Ch 71; p 487,

below, where the Court of Appeal extended the analogy to a contract by a publisher

to publish the autobiography of an infant. Similarly a contract by an infant "pop group’

10 appoint a manager is valid if beneficial:: Denmark Productions Lid v Boscobel Productions

Lid [1967] CLY 1999 (decided on other grounds [1969] 1 QB 699, [1968] 3 All ER

313). See also (RC v Mills [1975] AC 38, [1974] 1 All ER 722.

(oode v Harnson (1821) 5 B & Ald 147 at 169, per Best J.

Law of Property Act 1925, s 1(6); Seuled Land Act 1925, 5 27(1).

Dawies v Beynon-Hams (1931) 47 TLR 424; Seuled Land Act 1925, s 27(2).

Dawies v Beynon-Harms, above.

-
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applies 1o the acquisition of shares. A minor purchaser of shares acquires an
interest in a subject matier of a permanent nature carrying with it certain
obligations that he is bound to discharge until he repudiates the transaction.
Thus 2 plez of infancy will not relieve him from liability to pay a call. ie @
demand to pay to the companvwhatisstill due on the shares, ifitismade before
repudiation.® but as soon as he repudiates. or as it is often termed ‘rescinds’,
the transacton, the interestacquired bvhimisatan end, and with ithis liabilit
for future calls.

Much the same principle applies to a partnership. A minor partner in a
firm is notliable for partnership debts contracted during hisinfancy.” though
he has no right to prevent their discharge out of the common assets. On
reaching his majoritv he may repudiate the partnership contract altogether,
but if he fails to do so and thus holds himself out as a continuing partner, he
remains responsible for all debis contracied since he came of age.*

A contract of the class that we are now considering, in order to become
permanentlv binding upon aminor. does notrequire ratification bvhim when
he attains his majority. It remains binding upon him unless he repudiates it
within a reasonable time afier he comes of age '

If he chooses 10 be inactive. his opportuniry passes away; if he chooses 1o be acuve
the law comes 10 his assistance.’

Whatisareasonable ume depends of course upon the particular circumstances
of each case. In Edwards v Carter,” for insiance:

A marriage settlement was executed by which the father of the intended
husband agreed to pay £1,500 a year to the trustees, who were to pavit 1o
the husband for life and then to the wife and issue of the marriage. The
intended husband, an infant at the tme of the settiement. executed a
deed binding him to vestin the trustees all property that he mightacquire
under the will of his father. A month later he came of age and three-and-
a-half vears later he became entitled to an interest under his father’s will.
More than a vear after his father'sdeath. ie about four-and-a-half vears afier
he came of age, he repudiated his agreement.

1t was argued that the repudiation was in time, since the infant, when he
signed the agreement, did not realise the extent of his obligation, and could
not decide upon his best course of action until he knew the extent of his
interest under the will. It was held however, that his repudiation was too late
and was ineffecuve.

Efject of repudiation

It is clear that a minor who repudiates a voidable contract is no longer liable
to honour future obligavnons. Whatis not authoritatvely settied. however, is
whether he 1s freed from those that have accrued due at the ume of his
repudiaton. If. for example. he repudiates a lease of land., is he none the jess

% North Western Riv Co v McMichael (18501 5 Exch 114 at 128 and 124,
6 Cork and Bandon Riv Co v Cazenove (1847 10 QB 985,

Loveli and Chnsimas v Beauchamt [1894; AC 607 a: 611

& Goode v Hamsor (1821 5 B & Ald 147.

G Carier v Silber (1892] 2 Ch 278 at 284, per Lindiev 1]

10 Edwards v Carter [1893) AC 360 a1 366. per Lord Wawson

11 Above
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liable for rent aireadydue? This isa question upon which there are contlicung
dictaand nodirectauthority i© modern umes.* Two views have been advanced.

The first is that repudiadon is the equivalent of rescission, which, as we
haveaireadyseen. is retrospective in is operavon. [t "terminates the contract,
puts the parties in status guo anteand restores things, as between them, to the
positon in which they stood before the contract was entered into’.”* In North
Western Rly Co v McMichael," for instance, an action was brought against an
infant to recover a call on certain railwayv shares that he had bought. The
defendant merelv pieaded that he had never raufied the purchase and had
notreceived any benefit from it. Parke B, however, who delivered the judgment
of the court, stated what the positon would have been had repudiation been
pleaded and substantiated.

Our opinion is thatan infantis not absolutely bound. butis in the same situation
as an infant acquiring real estate or any other permanent interest: he is not
deprived of the right which the law gives evervinfant of waiving and disagreeing
t0 a purchase which he has made; and if he waives it the estate acquired bv the
purchaser is at an end and with it his liability to pay calls, though the avoidance
mav not have taken place tll the call was due.”

The court relied upon a case decided in 1613 which is reported under a
varietvof names in different reports.® [n this case, it was indeed affirmed that
a voidable iease would be rendered void if disclaimed by an infant: and that
if the disclaimer had been made before the ren- tell due, the tenant’'s hability
in this respect would be cancelled. No ment on was made of rent already
due.” Yet Younger L] once said thatan infantsnareholder 'is no longer liable
to pay the instalments [due under a call] which she has not paid'."

The principle stated by Parke B, however, thatthe repudiation of his contract
bvan infant has a retrospective effect, has not been universaily accepted. Thus,
an Irish judge has reached the opposite conclusion. Thiswas in Blake v Concannon,”
where an infant tenant, after occupying the premises for nearly a year. quitted
possessionand on attaining full age repudiated the tenancy. Nevertheless, he was
held liable for halfavear’'s rentwhich had accrued due while he was in possession.
His liability was based upon his use and occupauon of the land.™ In Stemnbergv Scala
(Leeds) Ltd,' there is a dictum of Wardngton L] that an infant shareholder who
rescinds his purchase is relieved of liability for future calls, no mention being
made of calls already due. Moreover, the views of textbook writers are not
unanimous on the question, though their general conclusion is that liability for
an accrued debt survives a repudiation of the contract *

12 Hudson 35 Can Bar Rev 1213,

L3 Abram Steamship Co v Westville Steamship Co [1923] AC 773 at 781, per Lord Atkinson.

14 (1850) 3 Exch 114.

15 Ibid ac 125: (iwalics supplied).

16 Kesey's Case 11613) Cro Jac 320; Keteley's Case | Brownlow 120; Kirton v Eliott Roll Abr 731

L7 See Re fomes, ex p Jones (1881) |8 ChD 109 at 117, per Jessel MR.

18 Stetnberg v Scala (Leeds) Lid [1923] 2 Ch 452 at 463.

19 (1870) IR 4 CL 323.

20 The citauon of this case in an English action provoked Jessel MR to sav: "That is founded
on an implied contract. How can a court imply 4 contract against a person who is
incapable of contracting?’: Re Jones. ex p fones (1881) 18 ChD 109 at |18

I 71923] 2 Ch 432 at 461.

Those who take this view include Sutton and Shannon on Contracts (8th edn) p 220:

saimond and Winfield Principles of the Law of Contracts p 461, The opposite view 1<

xpressed by Saimond and Williams ,‘"-?rullf.lfr\ o the Law of Contracts p 00
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In view of this disarrav of opinions it wouid be misieading 1o sav that the
authoriues have reached a definie conclusion upon the mater. ltissubmined
however. that it is preferable to accepi the logic of the retrospective prnciple
as explained by Parke B in McMichael s case

An entirelv different question in the preseni context is whether a mino:.
on repudiation of a contract, can recover monevwhich he has paid or propern
which he has delivered to the other partv. The rule hereis thatif. formsuance,
he has paid monev 1o the defendant. he cannot recover it al common law as
being monev had and received unless he can show that he hassuffered a 1o1a:
failure of consideration.

To succeed. he must prove that he has received no part of what he was
promisec. This he was able to do in Corpe v Overton.

An infant agreed to enter into a partnership with the defendantin three
months’ tme and to pay him £1.000 when the partnership deed was
executed. He also made an immediate pavment of £100 as security for the
fulfilmen: of his promise. He rescinded the contract as soon as he came
of age anc sued for the recovery of the £100.

The monev was held 10 be recoverable since there had been a total failure of
consideration. The money had been deposited by the plaintiff 1o secure the
due performance of the partnership contract. but at the ume when the
contract was effectively rescinded he had received no considerauon for what
he hac paid.

In Holmes v Blogg,” however, the test of total failure of consideration was not
sausfied. An infant paid 2 sum of money o a lessor as part of the consideration
for a lease of premises in which he and a partner proposed to carry on their
trade. He occupied the premises for twelve weeks, but the dav after he came
of age he dissoived the partnership. repudiated the leasc and lefi the
premises. He failed in his atlempt to recover what he had paid. There was no
total failure of consideration, since he had received the very thing he had
been promised and for which he had made the pavment.

To the same effect in Steinberg v Scala (Leeds) Lid.

The plaintiff, an infant. applied for shares in 2 companv and paid the
amounts due on alloument and on the first call. She neither received an\
dividends nor attended anv meetings of the compant. and the shares
appear alwavs Lo have stood at a discount. Eighteen months afteraliotment.
whiie still an infant she rescinded the contract and claimed 10 recover
what she had paid.

Her ciaim failed. The company. bvallotung the shares. had done all thatithac
bargained 1o do bv wav of considerauon for her pavment.

Some of the expressions used by the judges 1n the relevant cases on this
matier appear at first sight to make the rnight of recovery turn upon whether
or not the infant has derived any substantial benefit from the contract. This
is misleading. In the words of Younger L]: ‘The question is not: Has the infant
derived anvreal advantage” Bui the question is: Has the consideration wholl:

n

(1833) 10 Bing 252.

Steinberg v Scaia (Leeds) Lid [1923] 2 Ch 452 a1 461. per Lord Sterndaie MR,
(1818) & Taum 50¢.

[1928] © Ch 452: overruling Hamilton = Vaughan-Shemin Eiecinical Engineenng Co [1894]
3 Ch 5gu

(o I LN
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failed?”” Thus in Steinberg’s case, since the infant had obtained the verv
considerauon for which she had bargained. it was irrelevant that what she had
obtained might be valueiess.

Casessuchas Edwards v Carter* show thata disposition by a minor of any form
of property, whether realty or personaitv, is not finally and conclusively
binding upon him. ‘"There is a total absoiute disability in an infant that bv no
manner of convevance can he dispose of his inheritance.”” He may either
confirm or rescind iton the attainment of his majority. If he exercises his right
of rescission. his disposition. hitherto valid untl avoided, now becomes
retrospectvely void ab inatio. In principle this requires the restoration of the
status quo ante—a qving backand a taking back on both sides—and it has long
been understood thatthe infantisentitled to recover the propertvthathe has
transferred.

This general principle, which ailows a minor to recover what he has
transferred by a completed disposition, has been somewhat clouded bv the
decision of the Court of Appeal in Chaplin v Leslie Frewin ( Publishers ) Ltd® where
the facts were as follows:

The piaintiffs, an infantana his adultwife, entered into ac ontract with the
defendants by which the latter agreed to publish the auto_iography of the
infant which was to be written by o journalists based on informaton
furnished by the plainuffs. The plainuffs approved the final page proofs
on 21 July, and the legal right to the copyright was assigned in writing to
the defendants. Advance rovaities of £600 were paid to the plaintffs, who
also knew that the defendants had contracted with third partes for the
foreign publicaton of the work.

On 26 August the plaintiffs repudiated the contract on the ground that
the book contained libellous matter and auributed to the infant views that
he did not hold. They commenced an action for an injunction restraining
the publication of the book, and for an order restoring the copyright to
them. They conceded that, as part of this equitable relief, they were
obliged to repay the money they had received. Pending the trial of the
action, they moved for an interlocutory injunction to prevent publication.

The Courtof Appeal was unanimous in holding that the contract was analogous
Lo a service contract, which, as has been seen, " is valid if it is substandally for
the infant’s benefit. The majority (Lord Denning MR dissenting) held that
the test of substantal benefit was satisfied, since the contract. viewed at the
time of its making, would enable the infant to make a startin life as an author.
The contractwas valid and there was no room for the grantof equitable relief.

This finding was sufficient to dispose of the case and it was UNNecessary to
consider whether the assignment of the copyright preciuded its recovery by
the infant. The court, however, canvassed the matter, and again there was a
difference of opinion. Danckwerts and Winn L]] held that, even had the
contract been voidable, its rescission by the infant could not divest the

Sternberg v Scala (Leeds) Ltd [1923] 2 Ch 452 at 465,

3 P 484, above.

9 Hearle v Greenbank (1749) 3 Atk 695 at 712, per Lord Hardwicke. See also Re D’Anmbau,
Andrews v Andrews (1879) 15 ChD 228 at 241, per Cotton LJ; Burnabv v Equitable
Reversionary Interest Society (1885) 28 ChD 416 at 424, per Pearson |.

10 [1966] Ch 71. [1965] 3 All ER 764. See Mummery 82-LQR 471: Yale {1966]) CL] 17

L1 P 481. above.
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copvright that had been vested in the publishers. Ttis submitied with respect
that the opposite view expressed bv Lord Denning MR i< 1o be preferred.”
The infant's claim was not at common law for monev had and received. buta
ciaim for equitable relief which. since he who seeks equit: must do equin,
would be granted onlv on the fooung thatanvadvantages alreadv received by
him would be returned to the publishers. The majoritv did not examine the
established principles relating 1o an infant’s right of resutution. but were
content to accept the authoriues cited by counsel for the publishers. namelv
Valenuni v Canali.®* Pearce v Brain™ and Stemmberg v Scala (Leeds) Lid."* The
coupling of the first two of these cases with the lastis a further instance of the
confusion which surrounds the law of infancv. The first two were cases of void
contracts. but in Steinberg v Scala (Leeds) Lid the contract was voidable. It was
assumed bv counsel and the court that if the contract was not valid, it was
voidable. It has been plausibivsuggested however that the contractif notvalid.
wasvoid.” but even if the contractwere void, itwould not necessarily follow that
the assignmentwas void

1t is suggested that if this part of the decision in the Chaplin case is to be
supported it must be based upon the impossibilitv of restitutio in integrum. The
infantwas prepared to restore the rovalty pavments. buthe could notun dothe
contracts which 1o his knowledge the defendants had made with foreign
publishers.*

4 OTHER CONTRACTS

1t is clear that if the contract does not fall within one of the three above
categories it does not bind the minor but this does notmean that the contract
1s without legal effect. In principle it appears that the contractis binding on
the other partv though itis not clear what consideration the infantis providing
for the transaction. Before 1874 a minor (or an infant, as he was then called)
could become bound if he ratified the contract when he achieved his majoriw.
Ratification was made ineffective bv section 2 of the Infants Relief Act 1874
but now that this Act has been repealed it would seem that ratification isonce
more possible.

In manv cases contracts made by minors will be carried out. The practical
imporiance of minors’ contracts was greatly reduced when the age of majonn
was reduced from 21 1o 18. since manv more long term transacuons are
entered into by those in the 18 10 2] vearsage group. Nevertheless. todayv. even
those under 18 dispose in aggregate of 2 vervsubstantal amount of monevand
a few. such as entertainers or professional athletes. may command large fees
even before thev are 1&. The general principle appears to be that once the
transaction. has been carried out. the minor cannot undo it uniess the
circumstancesare such thatan adult. having entered into the same transactorn.
could undo it. for example. because of total failure of consideravon. So 2

12 (19667 Ch a1 90. [1965] 3 All ER at 77C

15 {1884Y) 24 QBD 166

14 [1929] 2 KB 31¢

15 [1923] 2 Ch 452; p 486, above.

16 Rewnolds 10 JSPTL 294 at 295

17 Leave to appeal to the House of Lords was granied. but the acuon was setued. The
infant withdrew his repudiaton of the contract, and it was agreed that the book should
be rewriten
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minor cannotbuyvacompactdisc on one Saturdayand take it back the tollowing
Saturday asking for his or her money back. [t would seem too that ownership
in the compact disc would have passed to the minor according to the usual
rules of passing of property under contracts of sale. This is implicitly assumed
by secuon 3 of the Minors’ Contracts Act 1987 which provides:

(1) Where-

(a) aperson (‘the plaindff’) hasafter the commencementof this Act entered into
a contract with another (‘the defendant'), and

(b) the contract is unenforceable against the defendant (or he repudiates it)
because he was a minor when the contract was made, the court may, if it is
just and equitable to do so, require the defendant to transfer to the plaintiff
any property acquired by the defendant under the contract, or any property
representing it.

12) Nothing in this section shall be taken to prejudice any other remedy available

to the plaintff.

This section is aimed at the situation where the minor has acquired property
on credit and refuses, as he is entitled ta do, to pay for it. [t gives the courta
discrenonary power to order restoration to the seller or the supplier. Itcleariy
assumes however that property can pass. If property can pass to the minor
under a credit sale, ail the more so it would seem under a cash sale.

Where the person dealing with the minor realises that he is dealing with
aminor, he may ask for a guarantee from an adult. This possibility gave nse
to considerable technical difficuities in respect of loans between 1874 and
1987 because the loan was absolutely void under the Infants' Relief Act 1874
and it was believed that the guarantee might be equally void, though this was
notclearand the difficulty could be overcome by formuiating the transaction
asone of indemnity rather than guarantee. ® This possibility is now controlled
by section 2 of the Minors’ Contracts Act 1987 which provides:

(2) Where—

{a) a guarantee is given in respect of an obligation of a party to a contract made
after the commencement of this Act, and

(b) the obligation is unenforceabl. against him (or he repudiates the contract)
hecause he was a minor when t!= contract was made. th guarantee shall not
for that reason alone be unenfotceable against the g1 Arantor.

B DELICTUAL LIABILITY OF MINORS

Although a minor is generally liable in tort, as, for instance, for defamation,
tre:pass or conversion, he is notanswerable for a tort directly connected with
any contract upcn which no acton will lie against him. It is impossible
indirectly to enforce such a contract by changing the form of action to one ex
delicto.” Thus an action of deceit does not lie against a minor who, by falsely
represenung himself to be of full age, has fraudulently induced another to
contract with him, for ‘it was thought necessary to safeguard the weakness of
infants atlarge, even though here and there a juvenile knave slipped through'.®

18 Coutts & Co v Browne-Lecky (1947] KB 104. [1946] 2 All ER 207: Yeoman Credit Lid v
Latter (1961] 2 All ER 294, [1961] | WLR 828: Furmston 24 MLR 648: Stevn 90 LQR
246.

19 Burnard v Haggis 11863) 14 CBNS 45, per Bvles |

20 R Leshe Lid v Sheil [1914] 3 KB 607 at 612, per Lord Sumner.
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A fraudulen! representation did not estop a minor from relving upon the
Infanis” Rehef Act.' Although perhaps this is to put a premium on knavery,
it is clear that to enable a plaintiff to convert a breach of contract into a tort
would destroy the protection that the law affords to minors.”

The only, butareal, difficultvis to determine in each case whether the tort
is so directlv connected with a conuract as 1o render the minor immune even
from delictual liability. It was held. for instance, in jennings v Rundall” thau if
an infant hires a mare for riding and injures her by excessive and improper
riding, be isnot liable in tort for negligence: butin Burnard v Haggis® that if,
contrary to the express instructions of the owner accepted bv himself. he
jumps and consequently injures her. he can be successfullv sued in tort. At
first sight it is not easy to appreciate the exact distinction between these two
cases. In each of them the wrongful act of the infant arose out of and was
connected with 2 contract in the sense that it could not have been committed
had no contract been made. Whv was the wrongful jumping in a different Jegal
categorvirom the wrongful riding? Whatis the test which determineswhether
the conduct of the infantis a tortindependent of the contract and therefore
actionable? The answer would appear 19 be thatan infantis liable in tort only
if the wrongful act that he has done is one of 2 kind not contemplated bv the
contract.” If he hires a horse for riding. the act contemplated by the contract
isriding, and he cannot be liable however immoderately he mav ride; but on
the other hand. the hire of a horse onlv for riding does not contemplare the
act of jumping. The same test serves to distinguish two more recent cases. In
Fawcett v Smethurst® an infant hired a car for the specific purpose of fetching
his luggage from Cairn Ryan Station, and when he got to the latter place he
drove further awav to Ballantrae. It was held that he was not liable in tort for
an accident that occurred during the further drive. In the words of Atkin J:

Nothing thatwas done on that furtherjournevmade the defendantan independent
tortfeasor ... The extended journev was of the same nature as the original one,
and the defendant did no more than drive the car further than was intended.

But in Ballett v Mingay,” an acton of detnue succeeded against an infant for
the return of certain articles which he hac borrowed from the respondentand
which he had without authority lent to a friend. Lord Greene MR said:

From the evidence 11 seems that, properiv construed. the terms of the bailmen:
of these articles 10 the defendant did not permit him 1o part with their possession
atall. If it was the bargain that he might part with them. 11 was for him 1o establish
that fact and he has failed to do so. On that basis the acuoh of the defendant in
partng with the goods fell outside the contract altogether, and that fact bring:
this case within Burnard v Haggs*

Levene v Brougham (1909) 25 TLR 265

Jennings v Kundall (1799) 8 Term Rep 335 a1 336, per Lord Kenyon.

Above.

(18631 14 CBNS 45

This was the wiew of Pollock Contracts (12th edn. p 63). It was adopied bv kenneadv L.
in R Lesite Ltd v Sheill [1914] 3 KB 607 at 620. and confirmed bv Atkin | m Fameerr :
Smethurst (1914) B4 LIKR 473: and bv the Cournt of Appeal in Baliett v Mingay [1943
KB 28]1. [1943] 1 All ER 143

6 (1914) 84 LJKB 473

7 [1943] KB 28i. [1943] ! All ER 143

& lbid at 282-283 and 145. respecuveiv
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Whether the act that the infant has done must be taken 1o be within the
contemplation of the parues mav perhaps depend upon the nature of the
subject mauter. In Ballett v Mingay this consisted of an amplifier and a
microphone. articles thatalender would natwurallvexpectaborrower to retain
m his own possession. but the decision might have been different had the
infant parted temporarily with a bicvcle that he had hired from the plainuff.

In Ballett v Mingay the transaction involved a bailment and 1t has alreads
been seen thata bailment does not necessarilyinvolve a contract.” In the case
of a gratuitousloan of a chauel, itis clear that the lender has a toruous action
in the event of refusal 1o return or failure to 2xercise reasonable care’ and
it would seem that since there is no contractual action, one who lends
gratuwitouslv to an infant can sue in such circumstances. If this is correct. it is
notclear whyone who lends for reward should be in a worse position than one
who lends grat.uuoush ‘" Iushould be noted that gratuitous™ loans of mone
are in a different positon since historica' v refusal to return sounded in debt,
rather than detinue or conversion and v as therefore treated as contracrual.

C THE EQU"ITABLE DOCTRINE OF RESTITUTION

We have just seen that at common law an infant is not liable in d- ceit if he
inducesanother to contract with him bvmaking some false representation, as
forexample thathe hasreached the are of majority. If, forinstance. he ¢ nains
monevor non-necessary goods from :.nother bvsuch a misrepresentat. ;.. he
cannot be sued either on the express contract. orfor money had and recewed
or.since the fraud is connected with the contract, in tort.” Butsince it should
be obvious that ‘infants are no more enutled than adults o gain benefits o
themselves bv fraud’.” equity has developed a principle which requires
benefits 1o be disgorged. if they are still in the possession of the fraudulent
infant

The limits of thisdoctrine of restitution are somewhatill-defined.” There
are three types of case to which it mav be rejevant.

Firstly. the infant obtains goods bv fraud and remains in possession of
them. Here there 1s no doubt that the doctrine applies and thatan order for
resutution will be made " Secondly. the infani obtains goods by fraud but
ceases 1o possess them. If the doctrine 1s imited to the resutuvon of the ven
gooads obtained. it foliows that it cannot be invoked in this case, for 1o make
the infant liable 10 repav the value of the goods. or even to restore another
articie for which thev have been exchanged. would in effect be to enforce @

4 Pp 94-96. above: Palmer baiimen (2nd edn) pp 26-31

10 Faimer (2nd edn) pp 665-676

11 Clearh contractual supuiauons. which seek 10 put the lender in 2 better positon. are

on @« difierent {fooung

That is joans which contemplate simpiv the return of capnal without pavment of am

mnierest

3 K Lesitr Lid v Saeili {19147 5 KB 607 at 612-615, per Lord Sumper

4 MNewson v Stocker (18541 4 De G & ] 455, per Turner L a1 464. Auvah has suggested tha:
an extended meaning should be given 1o the word ‘fraud’ in this context: 22 MLR 273

15 in pracuce plamufts will often prefer 1o relv on s 5 of the Minors' Contracts Act 1987,
set oul at p 48U, above. bul the Act does nol replace Lhe eguitabie junsdicuon

16 Ciarke v Coines (17891 2 Cox Eq Cas 173, Lemgpiere v Lange (1874, 12 ChD 675
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contractdeclared void bystatute. The authorities would seem to establish that
the doctrine is so limited. As A T Lawrence | said in R Lesiie Ltd v Sheill,” “if
when the action is broughtboth the property and the proceedsare gone, Ican
see no ground upon which a Court of Equity could have founded its
jurisdiction’. In the same case Lord Sumner stated the position as follows:

[ think that the whole current of decisions down to 1913, apart from dicta which
are inconclusive, went to shew that, when an infant obtained an advantage bv
falsely stating himself to be of full age, the equity required him to restore his ill-
gotten gains, or to release the party deceived from obligations or acts in law
induced by the fraud,”® but scrupulously stopped short of enforcing against him
a contractual obligation, entered into while he was an infant, even by means of
a fraud—Resuruuon stopped where repayment began."

The reason why Lord Sumner confined tais review of the law to the discussions
prior to 1913 was thatin thatyear Lush | held, in Stocks v Wilson,® that an infant
who had obtained goods by misrepresenting his age and had later sold them
was accountable for the proceeds of sale. It is extremely difficult to reconcile
this decision either with the principles laid down by the Court of Appeal in
R Lestie Ltd v Sheill or with what was decided in that case.* Lush J relied chiefly
uponadecision in 1858 where the Lords Justices held, though with reluctance,
thataloan obtained by an infantwho had misrepresented his age was provable
asadebtin hissubsequent bankruptcy.’ Itis now admitted, however, that this
decision merely expressesa rule of bankruptcy law, nota principie of general
"pplication relevant to such facts as arose in Stocks v Wilson.* Moreover, the
queston in the 1858 case was not whether the lender had a personal claim
against the infant, butwhether, in competition with other creditors, he could
claim a share of the assets that had been surrendered to the trustee in
bankruprcy.

Thirdly, the infant obtains a loan of money by fraud. The contrast stressed
by Lord Sumner between restitution and repayment necessarily excludes the
doctrine in this case, for the vervessence of a loan of money is that the borrower
shall repay the equivalentamount, not that he shall restore the‘identical coins.
Thus it was held in Leslie Ltd v Sheill® that an infant could not be compelled to
restore a loan of £400 which he had obtained by a fraudulent misstatement of
his age, for to do so would constitute in effect an enforcement of the conrract,
notan application of the doctrine of restitution. If, of course, the very coins or
notes obtained by the infant were idendfiable and if they were sull in his
possession, a highly improbable case, the doctrine could no doubt be invoked.

17 [1914] 3 KB 607 at 627.

L8 I for example, an infant. by fraudulendy misrepresentng his age, induces his trustees
t0 pay a sum of money to lim and thus to commit a breach of trust, fte cannot after
he is of full age compel them to rectify the breach by paving the money over again:
Cory v Gertcken (1816) 2 Madd 40, "

19 [1914) 3 KB 607 at 618.

20 (1913] 2 KB 235

L But see Goif and Jones The Law of Restitution (3rd edn) pp 431-439. [n R Lestie Ltd v

Sheil the Court of Appeal refrained from expressing a definite opinion upon the

decision of Lush | though Lord Sumner remarked that it was ‘open to challenge’:

[1914] 3 KB at 619, ‘ i

Re King, ex p Unuty foint Stock Mutual Banking Association (1858) 3 De G & | 63.

R Lestie Ltd v Shall [1914] 3 KB 607 at 624, 628.

[bid at 616.

Above.
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2 Corporations
THE DOCTRINE OF ULTRA VIRES

Itis essential. of course. that a contracung parn should be a person recognisec
as such by the law. Persons in law. however. are not confined to individua:
men and women. If two or more persons form themseives into an associauor
for the purpose of some concertec enterprise. as happens. for example

upon the formauon of a club. @ trade union. a partnership or @ trading
company. the association Is 1N some cases regardec bv the law at ar
independent person.ieasalegal enur called ‘corporauion’, separate from
the men and women of whom it consists, but in other cases it 1s demed a
separate personalitv and is called an unincorporated association. Whether
an association falls into one class or the other depends upon whether it has
been incorporated by the state.

Independent juristic personalin can onhv be conferred upon an assOCIaton
according 1o English law. bvsome aci on the part of the State. represented eithes
bv the Crown in the exercise of 11s prerogauve rights, or by the sovercign power
of Parhament'

An unincorporated association. such as a club. 1snota competent contracting
party. If a contract 1s made on 1ts behalf no individual member can be sued
upon it except the person who actually made 1t and anv other members wno
authorised him to do so.’

The main classification of corporations is into aggregate and sole A
corporation aggregate is a bodv of several persons united together into one
sociervwhich. since itmav be maintained by a constantsuccession of members.
has the capacity of perpetual existence. Examples are the mavor and
corporation of a citvand a trading companvincorporated under the Companies
Act 1985. A corporation sole consists of a single person occupving a parucular
office and each and several of the persons in perpetuity who succeed him in
that office. such as a bishop or the vicar of a parish.

The law therefore has wiselv ordained that the parson. guat¢nus parsor. shall
never die. bv making him and his successors 2 corporanon. Bv which means al!
the original rights of the parsonage are preserved enure to the successor: for Lhe
present incumbent and his predecessor who lived seven centuries ago are 1o iaw
one and the same person: and what was given to the one was gIiven 10 the other
also.”

The consent of the Crown. thus necessary 1o the creatnon of a corporanor. mat
either be express or implied. Itis express in the case of chariered and statuion
corporations. The Crown has a prerogaunve nght 1o incorporate any number
of persons bv charter. and it is to this method that some of the older trading
companiessuch as the Hudson's Bav Company and the P&O Steam Navigauo:

Companv. owe their existence. Incorporation bv statute mav take rwo form:

The members of an association. whether united for trade or for some other
purpose. mav form themselvesinto a corporaton bv obtaining a special Act of

& Stepnen s Commenianes (21st edn) vol Il p 558. See aiso Pickenng 31 MLR 48!

T Bradie £gp Farm Lid v Ciifford [1943] 2 All ER 57¢ For a cringue of the law. see heele:
34 MLR o

£ Blacksione ¢« Commentanies vol 1. p 470
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Parliament; oralternatively, if united for trading purposes and if not less than
seven in number, they may comply with the general conditions laid down in
the Companies Act 1985, and obtain registraton asa limited liability company.
The consent of the Crown to incorporation is implied in the case both of
common law and of prescriptive corporations. An example of the former is an
ecclesiasucal corporation sole such as a bishop or a parson. A prescripuve
corporauon isa body of persons which has been treated as a corporation from
time immemorial but which cannot produce a charter of incorporation. The
existence ot a charter is presumed by the law, and such a body enjoys the same
rights as a chartered company.

The doctrine of uitra vires stated that a statutory corporaton could exercise
only those powers which are expressly orimpiicity conferred by the statute itself.
[t did notapply to corporadons created by charter. In the words of Bowen LJ:

At common law a corporation created by the King's charter has prima facie the
power to do with its property all such acts as an ordinary person can do, and to
bind iself to such conwracts as an ordinary person can bind himself to.*

A trading company, for instance, incorporated under the Companies Act is
required to have artcles of association (which regulate matters of internal
administration ), and also a memorandum of association. The memorandum
is the charter which defines the statutory creature by stating the objects of its
exastence, the scope ot its operations and the extent ¢ fits powers. A company
so created should pursue only those objects set out in the memorandum. Its
area of corporate acuvity is thereby restricted, so that ii_for instance, it is
authorised to run tramways, itshould not run omnibuses. imay exercise and
only exercise the powers set out in the memorandum and such powers as are
reasonably incidental to or consequental upon the operadons that it is
authorised to perform. [n the middle of the nineteenth century it was heid
the transactions which went outside the scope of the powers conterred by the
memorandum was ultra viresand void."” The locus classicuswas Ashbury Railway
Carriage Co v Riche"

The objects of the appellant company, as stated in the memorandum of
associauon, were ‘to make, sell or lend on hire, railway carriages and
waggons, and all kinds of railway plant, fittings, machinery and rolling
stock: to carrv on the business of mechanical engineers and general
contractors; to purchase, lease and sell mines, minerals, land and buildings;
to purchase and sell as merchants, timber, coal, metals and other materials,
and to buy and sell any such materials on commission or as agents’.

The directors agreed to assign toa Belgian companya concession which
they had bought for the construction of a railway in Belgium. '

[twas held that thisagreement, since itrelated to the construction of a railway,
asubjectmatter notincluded in the memorandum, was uitra vires, and that not
even the subsequent assent of the whole body of shareholders could make it

9 Baromess Weniock v River Dee Co (1877) 36 ChD 674, note at 685, [nstitution of Mechancal
Engineers v Cane and Westminster Corpn [1961] AC 696 at 724-795, [1960] 3 All ER 715
at 728-729, per Lord Denning; Hudson 28 Solicitor 7.

M) A-G v Great Eastern Riv Co (1880) 5 App Cas 473 at 478. For a fuller account, see Gower
Modern Company Law (fith edn) pp 201-221. Under ss 4, 3, 6 of Companies Act 1985
there is a limited power to change the objects. See Davies 90 LQR 79.

i1 (1875) LR 7 HL 653.
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bindine. Therefore. an acuon brought by the Beigian company 10 recove:
damages tor breach of 1he contract necessariin failec

The uirre wmres doctrine has jong been enucisec. Although in theor 1
operates 1o protect shareholders against use of the compam s funds jo:
unanthorised purposes. thic protection is largeh illuson because of the
common pracuces of drafung the objects ciause in verv broad and genera
terms. On the other hand the doctrine can operate asa trap for those wha do
business with the company Since 1L guite unrealistic 10 expect them 1o reac
(ne memorandum of associauor ¢ discover the company's autnorisec
purposes. 11 is not surprising therefore that botn the Cohen Commrtee 1.
1445% and the jenkins Comminee 1 1962+ recommended substanual
amendment of the docinneg

The European Communities Act 1978 section 9(11 made substanva.
changes in the doctnne * Further changes were made in the Companies Act
1989 as 2 resuit of a DTI consuitative document following a Report by D-
Prenuce. Section 106 of the Companies Act 1989 inserts new secuon: 21, 352
and 35B 1into the Compames Act 1485, This proviaes that.

A company’s capacity not limited by its memorandum

35 (1) Thevahditv of an aci done bva company shall notbe called into quesuor
on the ground of ack of capacit by reason of anvthing in the compam i
memorandum

(2, A member of a company mat bring proceedings to restrain the doing of ar
act which but for subsecuon (11 would be bevond the compan: » capacith.
but no such proceedings shall hie 1n respect of an act 1o be donen fulfiimen:
of a legai obligation arising from a previous act of the compam

(% i remamns the dun of the directors 1o observe anv iminzuons on their powers
flowing from the compam s memorandum: and acuon by the directors winck
but for subsecton (11 would be bevond the compant s capacity ma: also be
ratified ov the companvy bv special resolution. A resolunon raufving sucn acuorn
shall not affect anv liabilitv incurred by the direciors or any other person: relies
from anv such liabilin must be agreed 1o separatelv v special resoiunon

(41 The operation of this section is restricied by secuon 30B(1) of the Charines
Act 1960 and secnon 112(2: of the Companies Act 198Y 1n rejavon to
companies which are chanues: and section 322A beiow (invahditv o1 certain
transactions to which direclors or their associates are parties: has effec
notwithstanding this secuon

Power of directors to bind the company

85A (11 In favour of a person dealing with a compant in good faith. the powe:

of the board of directors 10 bind the company. or authorise others Lo do so.

shall be deemed 10 be free of anv hmitauon under the compan s CONsHIULOL

For this purpose-

(2 az person ‘deais with” a compar: if he s a parn 10 amy ransacuon o7
other act 1o which the compan® 1s 2 parwv

(b1 a person shall not be regardec as acung in bad faith by reason oniv of
his knowing that an act is bevond the powers of the directors unaer tnt
compant s CONSUTIULON. anc

(¢, @ person shall be presumed 1o have acied 1n good fanh unies: the
conuran 1s proved

3

©

19 Cmd 6634, pare 12 Hormnwz 62 LQR 6
1% Cmnd 1244 paras 85742
13 Prenuce ®¢ LQR 531& Farra: and Powies 3t MLR 27(
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3

4)

The references above to limitations on the directors’ powers under the

company's constituton include limitations denving—

ia) from a resoluuon of the companv in general meeung or a meeting of
anv class of shareholders, or

b) from any agreement between the members of the company or of any
class of shareholders. )

Subsecuon (1) does notaffectany right of a member of the companv to bring

proceedings to restrain the doing of an act which is bevond the powers of

the directors; butno such proceedings shall lie in respect ofan actto be done

in tulfilmentofalegal obligauon arising from a previous act of the company.

Nor does thatsubsection atfect anv liabilitv incurred by the directors, orany

other person. by reason of the directors exceeding their powers.

The operadon of this section is restricted by section 30B(1) of the Charities

Act 1960 and section 112(3) of the Companies Act 1989 in relation to

companies which are charities: and secuon 322A below (invalidity of certain

rransactions to which directors or their associates are parties) has effect

notwithstanding this section.

No durty to enquire as to capacity of company or authority of directors

35B (1) A party to a transaction with a company is not bound to enquire as to

(2)

(3)

whether it is permitted by the company's memorandum or as o any

limitation on the powers of the board of directors to bind the company or

authonse others to do so.

InSchedule 21 to the Companies Act 1985 (effect of registradon of companies

not formed under that Act), in paragraph 6 {general applicanon of provisions

of Act), after sub-paragraph (5) insert—

*(6) Where bv virtue of sub-paragraph (4) or (5) a company does not have
power to alter a provision, it does not have power to raufy acts of the
directors in contravention of the provision.’

[n Schedule 22 to the Companies Act 1985 ( provisions applying to unregistered

companies), in the entries relating to Part [, in the first column for ‘section

35" substitute ‘sections 35 to 35B’.

The effect of this is to make the ultra vires doctrine a rule relating to the
internal managementofthe company. Third parties dealing with the company
will no longer be under any obligation to check the company's capacity and
there will be no question of a contract made by the company being invalid
because it is outside the purpose oi tne company as defined in the
memorandum. Nevertheless, as a matter of internal management, if the
directors do things which theyare not c 1titled to do under the memorandum,
ashareholderifhe actsin time may be able to restrain them by injunction and
the company itself will in principle have an action against the directors for
acting outside their powers. '

3 Persons mentally disordered, and drunkards

A

MENTAL DISORDER"

The word lunatic' has been usedsince atleast the sixteenth century to describe
a person who becomes insane after birth, butitwas discarded bv the legislature

13 Fridman 79 LQR 302 at 509-516. Hudson 35 Can Bar Rev 205, 37 Can Bar Rev 497. 25

Conv (NS) 319
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in 1930 in favour of ‘person of unsound mind’"." a term: that was not statutoril
defined. This in wurn has been replaced by “person mentaliv disordered” or
more shortlv "'mental patent’. and mental disorder is exhausuveh defined.”
This definivon relates 1o the treaument and care of mental pauents and 10 the
administravon of their property. but it does not affect the question of their
contractual capacity. This remains subject to the rujes formulaied bvthe courts

If a genuine consent were necessary Lo the formauon of every agreement
itwould follow thata mental patient could not make a valid contract. Here as
elsewhere, however, the necessitv of interpreting conduct bvits effect upor
reasonable persons has forbidden so simple a proposivion. The law on the
subject has varied, but the modern rules are clear.

The first quesuon in all cases 1s whether the partvat the ume of conuactung
was suffering from such a degree of mental disability that he was incapable of
understanding the nature of the contract. If so, the contract is not void bu:
voidable at the mental patient’s opuon, provided that his mental disabilitv was
known or ought to have been known by the other contracung parnv.’ The
burden of proving this knowledge lies upon the person mentalivdisordered.®
If, however, the contract was made by him during alucid interval, 111s binding
upon him notwithstanding that his disabilitv was known to the other parti.

Again.itisimmaterial that the mental disabilitvis known to the other part.
if necessaries are supplied to a person mentallv disordered or to his wife.
suitable to the position in life in which he moves, for in this case an imphec
obligation arises to pavfor them out of his propertv.” The obligation does not
arise unless it was the intenton of the person supplving the necessanes tha:
he should be repaid. He must intend. not to plav the role of a benefactor, but
to consttute himself a creditor.”

Asregards the supplv of necessarv goods. this obligation to pavis convertec
bv the Sale of Goods Act 1979 into a statutorv obligaton 1o pav a reasonable
price. Section 3(2) provides that

Where necessaries are sold and delivered to a person who bv reason of menta’
incapacitv or drunkenness is incompetent 10 contract. he must pav a reasonable
price for them.

Jurisdiction to manage the propert and affairs of a mental patient 1s nov
conferred bv Part VII of the Mental Health Act 1985 upon “the judge . 1
certain nominated judges of the Chancerv Division and also the masteranc
deputv master of the Court of Protecuon. The jurisdiction is exercisable
when the judge is sausfied that a person 1s incapabie by reason of menta!
disabilitv of managing his propertv and affairs.” and it 1s of the wides:

16 Menta) Treatment Ac: 1930

17 Mental Healtn Act 1985, ¢ 1

1& Boughion v Amight (18731 LR 8 PD 64 a1 72

1¢ Molion v Camroux (1B48) I Exch 487: affid 4 Exch 17: impena/ Loan Co v Sionc [1BOZ
] QB 59¢. York Glass Co Lid v Jubb (1925 134 LT 3¢. Har v O'Connor [1985] AC 100
[1985] 2 All ER 880

20 Molor. v+ Camroux, above

Hall v Warer (1804) @ Ves 605 Seloy v Jackson (1844) 6 Beav 192

Re Rnoaes (1890, 44 ChD 94: Reaa v Legard (185]1) 6 Exch 636

K¢ Rhodes. above.

The former proceaure under which after a formal inquiry (‘inguisinon’|, a person coulc

be declared 10 pe of unsound mind (‘lunauc so found’,. and a person appoinied (the

commities | 1o manage his person and property has been aboiished: Mental Healu:

Ac 1954 s 149(2

1S e
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nature. [t includes the power to make contracts for the benetit of the
pauentand aiso to carry out a contract already made by him.*

B DRUNKENNESS

[tis generallysaid, both byjudges® and by textbook writers, that the contractual
capacity of adrunken person is the same as that of one who is menually afflicted,
butthe decisions are few and not too satisfactory. The etfect of Gorev Gibson,’
as qualified by Matthews v Baxter® would seem to be thatif A, when he contracts
with B, is in such a state of drunkenness as not to know whart he is doing, and
if this fact is appreciated by B, then the contract is voidable at the instance of
A. [t may, for instance, be raufied bv him when he regains sobriery. It would
appear, therefore, that a contract with a person so seriously afflicted must
always be voidable, forunlike the case ofinsanityitis almostinconceivable that
the extent of his intoxication can be unknown to the other party. :

Adrunken person to whom necessaries are sold and delivered is under the
same liability to pay a reasonable price for them as is an infant or an insane
person.’

Mental Health Act 1983, s 96(1)(h): cf Baldwyn v Smth (1900] | Ch 388.
Molton v Camroux (1848) 2 Exch 487.

(1843) 13 M & W 623,

(1873) LR 8 Exch 132.

Sale of Goods Act 1979, s 3.
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