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1

The doctrine of privity of contract

In the middle of the nineteenth century the common law judges reache ~a
decisive conclusion upon the scope of a contract. No one, theydeclared, may ve
entitled to or bound by the terms of a contract towhich he is notan original party.

The decisive case was Tweddle v Atkinson in 1861}

In consideration of an intended marriage between the plaintiff and the
daughter of William Guy, a contract wa: made: between Guy and- the
plaintiff’s father, whereby each promised to pay the plaindff a sum of
money. Guy failed to do so, and the plainuff sued his executors.

The action was dismissed. Wightman J said:

Some of the old decisions appear to support the proposition that a stranger to
the consideration of a contract may maintain an action upon it, if he stands in
such anearrelagonship to the party from whom the consideranon proceeds, that
he may be considered a party to the consideration ... But there is no modern cas:
in which the proposition has been supported. On the contrary, it is now
established that no stranger to the consideration can take advantage of a
contract, although made for his benefit.?

Price v Easton (1833) 4 B & Ad 433; Tweddle v Atkinson (1861) 1 B & S 393. For history,
see Simpson History pp 475-485: Dutton v Poole (1677) 2 Lev 210: Bourne v Mason (1668)
1 Vent 6;: EJP 70 LQR 467. See also the review of the history by Windever | in Coulls
v Bagot's Executor and Trustee Co Ltd [1967] ALR 385 at 407-409. See Dowrick 19 MLR
374; Furmston 23 MLR 373; Simpson 15 ICLQ 835: Millner 16 [CLQ 446: Scammell
1955 Current Legal Problems 131: Andrews 8 LS 14; Wilson 11 Sydney LR 230. Kincaid
[1989] CL] 243; Adams and Brownsword 10 LS 12: Flannigan 103 LQR 564.

(1861) 1| B & S 393.

Ibid ac 397-398.
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The learned judge, by basing his decision on the rule that consideration must
move from the promisee, emphasised the English identification of contractand
bargain. Butithasalreadybeen observed that thisruleisitself an insular reflection
of the general assumption that contract, asajurisuc concept. istheinumateifnot
the exclusive relationship between the parties who have made it.*

The doctrine of privity was reaffirmed by the House of Lords in 1915. In
Dunlop v Selfridge:*

The plaintiffs sold a number of their tyres to Dew & Co, described as ‘motor
accessory factors’, on the terms that Dew & Co would notresell them below
certain scheduled pricesand that, in the eventof asale to trade customers,
theywould extract from the latter asimilar undertaking. Dew & Co sold the
tyres to Selfridge, who agreed to observe the restrictions and to pay to
Messrs Dunlop the sum of £5 for each tyre sold in breach of thisagreement.
Selfridge in fact supplied tyres to two of their own customers below the
listed price.

As between Dew and Selfridge this act was undoubtedly a breach of contract
forwhich damages could have been recovered. But the action was brought, not
by Dew, but bv Messrs Dunlop, who sued to recover two sums of £5 each as
liquidated damages and asked for an injunction o restrain further breaches
of agreement. Theywere met by the objection that theywere not parties to the
contract and had furnished no consideration for the defendants’ promise.
The objection, indeed, was obvious, and plaintffs’ counsel, not daring to
contest it, sought to evade its application by pleading that their clients were
in the position of undisclosed principals. The House of Lords not unnaturally
considered such a suggestion difficult to reconcile with the facts of the case,
and gave judgment for the defendants.

Itisimportant to see what Tweddle v Atkinsonand Dunlop v Selfridgedecided.
In any legal system, and atany period in history, a contract will be primarily a
matier between the contracting parties. A contract will normally simply state
the rights of the parties and have nothing to do with other people. However,
itisundoubtedlythe case that there will be a significant number of cases where
the contract, if properly performed, will confer benefits on non parties.
Suppose a contractor makes a contract with the Department of Transport to
build 2 motorway from A to B; the completion of the motorway will be seen as
a benefit bv many drivers who plan to drive along it. If, in breach of contract,
the contractor is late completing the motorway, this may wellin a sense cause
joss to those who would have used the motorwayv but in most instances, they
would not have the right to sue the contractor for late performance of his
contract with the Department of Transport. The main reason for this is that
the contractor and the Department of Transport, when theymade the contract.
did not intend to create any contractual rights in anvone else.

The main difference between English law as established in 1915 and many
other systems was that the third party would not derive contractual nights even
if the contracting partes clearlyintended to confer benefits on the third pary.
Itis clear that in Tweddle v Atkinson the whole purpose of the transaction was
to confer enforceable rights on the husband and thatin Dunlop v Selfridgeone

4 P B6. above: and see Price v Easton (1833) 4 B & Ad 435
5 [1915) AC 847. P 86. above.
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of the major purposes was to confer entorceable rights on Dunlop. What
English law said was that even if the parties clearly intended by contract to
conferarighton a third partv, thev could in generai not succeed in doing so.
[t was this result that was unique and special to English law and which
disunguished it from most other systems.

Substanual reform of the doctrine was proposed bv the Law Revision
Committee as long ago as 1937 in its Sixth [nterim Report.” but this was not
implemented. In Woodar Investment Development Ltd v Wimpey Construction (UK)
Ltd,” Lord Scarman forcefully urged the desirability of the House of Lords
reconsidering the rule and so did Steyn L] in Darlington Borough Council v
Wiltshier.” In Trident General Insurance Co Ltd v McNiece Bros Pty Ltd,” the majority
of the majority in the High Courtof Australia {Mason CJ, Wilson J and Toohev
J) thoughr the time had come to reject the privity doctrine. Gaudron | camne
to the same result on reasoning based on unjust enrichment principles.
Brennan ], Deane | and Dawson ] thought the doctrine sull law."® Cogent
criticism of the doctrine is to be found in the decision of the Supreme Court
of Canada in London Drugs Ltd v Kuehne and Nagel International Ltd."

In 1991 the Law Commission produced a Consultative Paperwhich suggested
radical change in the law. Although the proposal 1o change the law obtained
widespread support, the technical questions of exactly how to bring the change
about proved much more difficult than had been antcipated and it was notin
fact until 1999 that the Contract (Rights of Third Parties) Act"* became law.

There is a theoreucal question whether the Act should be regarded as
abolishing the doctrine or merely as creating a large exception to it. On the
whole, discussion of the Actseems to proceed on the basis that the Actis taken
asalarge exception to the doctrine of privity but this must depend on exactly
what the doctrine of privity says. Itis clear that both before and after the Act
there will be many contracts which create rights and dutes between the
parties only but this can be regarded not as being the result of the doctrine
of privity properly understood since the doctrine’s principal thrust was that
parties could notconfer contractual rights on a third partv even if they wanted
to. Under the 1999 Act, the parties (orin practice sometumes one of themn) may
choose to confterrights ona third party. As we shall see, thereis no doubtnow
that the parties enjov the freedom to create rights in third parties and the
problemiswhether thev have in factdone so. As we shall see, this turns on the
technique used by the Act to answer this question.*”

Finally, we should note that the doctrine of privity of contract means only
thata non-party cannot bring an action on the contract. This does not exclude
the possibility that he may have some other cause of action. Thus if A buys a
car from B and gives it to his wife, she will probably have no rights under the
contractagainst 5 butshe could have an action in tortif she suffered personal

5 Para 50(u),

7 [1980] I All ER 571 ac 590, (1880] | WLR 277 at 300

3 19953] 3 All ER 395 ar 903

9 (1988) 30 ALR 574

10 Kincaid 2 JCL 160,

I [1993] 1 WWR [ Waddams 109 LQR 349:; Adams and Brownsword 36 MLR T22.

12 Merkin ied) Privaty of Conmtract 1London 2000); Andrews [2001] Cambridge L] 333
13 See helow p 513,

14 As to whether a contract can operate to afford a non-pariv a defence, see p 182 ff. above.
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injuries because of B's negligent pre-delivery iuspection.™ Similarly if A
threatens to breal his contract with B unless B dismisses his servant C, C mas
be able to sue A 1 the tort of inthnidation. ™

It is also the cise that if the parties think ahead and draft the contract
carcfully, it is ofien possible to suuciure the contract so as to sidestep the
difficulties whici: the doctrine of privity causes.

2 Qualifications to doctrine

One exception to the doctrine. admitted in the first half of the eighteenth
century, when the rule itself was obscure, has since maintained jts ground. If
Ahasmadeacontractwith B, Cmavintervene and take A's place if he can show
that A was acting throughout as his agent, and it is irrelevant that B entered
into the contract in ignorance of this fact. This right of intervention, known
usually as the doctnine of the undisclosed principal. has, indecd. been
attacked on the very ground thatii offends the common law doctrine of privirv,

* But criticism huas been fruitless, and the undisclosed principal is a well-
established character in the modern law of agency.”

The doctrine of privityal<o clashed with the needs and concepts of the law
of propertv. A lease, for instance, is a contract. but it creates rights of propertv
that cannotbe keptwithin contractua’ bounds. If A letsland to B, the lease wil]
contain mutual rights and duties—to pay the rent, to keep the premises in
repair and many other obligations. As between the parties themselves there is
privity of contract: butif either transfers hisinteresttoa stranger, convenicnce
demands that hein his turn shall izke the benefitand the burden of the original
covenants. The need was felt and a partal remedy devised as long ago as the
sixteenth century, and the modern position is the result of the combined efforts
of common law and statute.” Similar problems are raised when 2 frecholder
sells hisland and wishestorestrictits use notonlv by the purchaser butbyanvone
towhom it mav be transferred.™ Another illustration is offered bv the modern
case of Smith and Snipes Hall Farm Ltd v River Douglas Catchment Board.'

Bya contract underseal made in 1938 the defendants agreed with eleven
ownersof land adjoininga certain stream to improve its banks and to *maintain
for all time the work when completed’. The landowners agreed to pav a

15 Doneghue v Strvensor [1932]1 AC 569 where the contrary theorv was put 1o rest. This
is not to sav that the present compiex of rules is satisfactorv since the standards of
liability in sale and negligence are verv different and legally the wife ¢« posinon would
be much better if A gave her the money 1o buy the car herself, Jolowicz 32 MLR 1: Pasiev
32 MLR 241; Legh-Jones [1969] CL) 54

16 Rookes v Barnare [1964] AC 1129. [1964] 1 All ER 367: Hoffman &) LQR 116

17 S0 1n the case of Beswick v Beswick [1968; AC 58, [1967] 2 Al) ER 1197, discussed below
p 307, the difficuities could have been avoided enurely if the uncie, before selling the
business to his nephiew, had first sold 2 share in it to his wife for £1 and they had thern
joinuy sold the business 1o the nephew. See also Law Debenture Trust Corpn pic v Ura!
Caspran Ol Corp L:d [1993] & All ER 355,

18 Sec pp 540 I, beiow. The criticism wili be found in Ames Leciures in Legal History pp
453-463. See alsv the stawton agency created by Consumer Credit Act 1974, s 56(2).

16 Spencer’s Case (1583, 5 Co Rep 16a. On the whole subject, see Cheshire and Burn
Mocern Low of Real Property (15th edn) pp 448457

20 P 517, below, and Cheshire and Burn Moecern Law of Real FProperty (15th edn) pp 614 f1

1 [1949] 2 KB 500, [1%49) 2 A}l ER 179. This resulied from =z combinauon of 2 commor
law exceplion and e extension of it by + 78(1: of Law of Propern Act 1923 See
Cheshire & Burn Muar Law of Keal Progers (15th edn) pp 606614
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proportion of the cost. In 1940 one of the landowners conveyed her land to
Smith, the first plaintiff, and in 1944 Smith leased it to Snipes Hall Farm Lid,
the second plaintff. In 1946, owing to the defendants’ negligence, the banks
burst and the land was flooded. 1y ml g

Both plaintiffs were strangers to the contract. But the Court ofAppeal held
that the covenants undertaken by the defendants affected the use and value
of theland, that they were intended from the outset to benefit anyone to whom
the land mightbe transferred and that the defendants were liable. Even in this
area however the principle of privity of contractis notrendered irrelevant but
rather greatly diminished in importance. If it is sought to enforce a covenant
overland either by oragainsta non-party, the factual situation must be broughnt
within one of the rules which common law, equityand statute have developed.
These rules cover much but not all of the ground. ;

In Dunlop v Seifridge, the House of Lords drew the logical inference from the
common law premises. But the result may be inconvenient or even unjust. Thus
it is quite common for insurances to be taken out by one person on behalf of
another—a husband for his wife, ora parent for his child. Yet, even if the policy
expressly confers benefits on the third party, the latier has no claim at common
law.* A result, so inconsistent with the needs of the modern world, would seem
to invite the intervention of Parliament, and from time to time Acts have been
passed to redress a particular grievance. Hushand and wife have thus, in reversal
of the common law rule, been enabled to take out 'ife insurance policiesin favour
of cach other or of their children; third parties have been allowed, in certain
circumstances, to sue on marine or fire insurance policies, or on the policies
coveringroad accidents required by the provisions of the Road Traffic Act 1972.°

- By the rules governing negotiable instruments, moreover, it has long been
established—first by the custom of the law merchant, then by judicial decision
and finallybystatute* thata third party may sue on a bill of exchange ora cheque.
The usages of trade and commerce have thus done something to modify the
rigour of the common law dactrine. Nor is their force exhausted. It is still cue
that, ifitis clear in any particular case thata commercial practice exists in favour
of third party rights and that all concerned in the litigation have based their
relations upon it, the court will do what it can to support and sancton it.?

Rule modified by equitable doctrine of constructivs trust -

Quiside the law of property and the commercial world few, ifany, exceptions
were allowed at common law. Litigants have therefore invoked the assistance
of equity. As carly as 1753 Lord Hardwicke indicated the possibilities of the
trust. He was prepared, in a case where A promised B to pay money to C, 10
regard B as trustee for C of the Benefit of the contract.” [n 1817 Sir William
Grantaffirmed the suggestion in the case of Gregory and Parker v Williams.”

2 Sce the remarks of Lord Esher, tn Cleaver v Mutual Reserve Fund Life Assortation [ 1392]
1 QB 147 at 152,

3 Sees U1 of the Married Women's Property Act 1882 (exiended to illegitimate children
by Family Law Reform Act 1958, 5 19); 5 14(2) of the Marine [nsurance Act 1906: s 4
of the Law of Propertv Act 1925;

315 Hevburn v A Tombinson | Flanliers) Ltd [1966] AC 451, [1966] 1| All FR 1R
Is of Exchange Act 1852, 5 29,
ed Dominions Truse Lid v Kirkwood [ 19661 9 DB 431 ar 454455, 1966] 1 All ER 988

Y e

L
v~

=1 830, per Lord Denring MR. This mav provide a rationale for the enforcemen: of
bankers” commercial credits, discissed p H6, above

5 Temlmon v Gl (1736) Amb 330, See Corbin 16 LOR 12: Williams 7 MLR 193,

- vy 59

i3 Mer 582,
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Parker owed monev both 1o Gregory and to Williams. He agreed with
Williams to assign to him the whole of his property, if Williams would pas
the debt due to Gregory. The property was duly assigned, but Williams
failed to implement his promise.

Gregorv and Parker filed a bill in equity to compel performance of the
promise, and succeeded. Sir William Grant held that Parker must be regarded
as trustee for Gregory, and thatthe latier “derived an equitable right through
the mediation of Parker’s agreement’. After the Judicature Act 1873, the
propriety of this device was affirmed and its use sanctioned in any division of
the High Court. In the words of Lush L] in Lioyd's v Harper?®

1 consider it to be an established rule of daw that where a contract is made with
A for the benefit of B, A can sue on the contract for the benefit of B and recover
all that B could have recovered if the contract had been made with B himself.

Implicit in this statementis the conclusion that if A fails in his duty, B, the
beneficiary under the implied trust, may successfully maintain an action to
which A and-the other contracting party are joint defendants,

One particular application of this eguitable doctrine was recognised as
effective by the House of L.ords in Wa{ﬁmd s casein 1919.°

—Wa]ford as broker, had ncgonated a chanerparty between the owners of
the 8§ Floreand the Lubricating and Fuel Oils Co Ltd. By a clause in the
charterparty the owners promised thecharterers to raise no objection, and
the action proceeded as if theyhad in fact been joined. The House of Lords

" affirmed judgmentin Walford'sfavour..Lord Birkenhead cited the previous
decisions and declared that ‘in such cases charterers can sue as trustees
on behalf of the broker’.

Such decisions indicate the possibilities of the trustin evading the rigidity of
the common law rule. At first sight it appears 1o be an effective means of
evasion. It is useful 1o recall Maitland’s definition:

Where a person has rights which he is bound 10 exercise on behalf of another or
for the accomplishment of some particular purpose, he issaid to have those rights
in trust for another or for that purpose, and he is called a trusiee.'”

Itis true that the subject matter of 2 trustis normally some tangible property,
such as land or goods, or a definite sum of money, and that, if the conception
is to be applied in the present context, itis necessary to speak of the ‘trust of
apromise’. ButMaitand'sdefiniton is wide enough toinclude such a phrase,
and. on the assumption that the judges are resolved to avoid the limitatons
of the common law, the machinerywould seem to be simple and adequate. The
third party may ask the contracting party tosue as trustee, and, in the event of
a refusal, may himself sue and join the ‘trustee’ as co-defendant.”

& (1880) 16 ChD 290 a1 321. See also Re Flavell, Murray v Flavell (1883) 25 ChD 89; Hoval
Exchange Assurance v Hope [1928) Ch 174.

S  Les Affréteurs Réums SA v Walford [1919] AC 801.

10 Maidand Equiry p 44.

11 It is strange that the device was not exploited by the plaintiffs in Dunlop v Selfridge
p 500, above. Lord Haldane had recognised its existence, and the facts in the case
would seem to sugges: the possibility of 2 wrust at Jeast as clearly as those in Walford s
case. Dunlop v Selfncge, however, was fought and decided exclusivelv on common law
principies
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But, despite its promising appearance and the positive terms in which it
has occasionally been acclaimed, the device has in pracuce proved a
disappoinung and unreliable instrument.

[n Re Schepsman, Official Recerver v Cargo Superintendents (London) Ltd and
Schebsman:=

S was emploved by two companies. By a contract made between him and

them, one of the companies agreed in certain eventualiues to pay £5,500
to his widow and daughter.

It was held that the contract did not create a trust in favour of the widow and
daughter. Du Parcq L] said:*

[t is true that, by the use possibly of unguarded language, a person may create
a trust, as Monsieur Jourdain talked prose, without knowing it, but unless an
intention to create a trust is clearly to be collected from the language used and
the circumstances of the case, [ think that the court ought not to be astute to
discover indications of such an intention. [ have little doubt that in the present
case both parties (and certainly the debtor) intended to keep alive their common
law right to vary consensually the terms of the obligauon undertaken bv the
company, and if circumstances had changed in the debtor’s life-time injustice
might have been done by holding that a trust had been created and that those
terms were accordingly unalterable.

A later example of the reluctance of the courts to discover a trust is offered
by the case of Green v Russell.™

The plainuff’s son, Alfred Green, was employed by the defendant's
husband, Arthur Russell. Both son and husband died in a fire at their
office. Mr Russell had made a contract with an insurance company in which
he himself was described as “the insured’ and by which the company
undertook to pay £1,000 if certain of Mr Russell’s employees, including Mr
Green, died as a result of bodily injuries. Nothing in the contract of
employment between Mr Green and Mr Russell required such a policy to
be taken out, nor did its terms confer any right or impose any obligauon
on Mr Green in respect of the policy. The insurance company paid the
£1.000 to Mrs Russell, as her husband’s administratrix, and she paid it over
to the plaintiff.

The plainuff, as the son’s administratrix, sued the defendant, as the husband's
administratrix, under the Fatal Accidents Acts 1846 to 1908. The defendant
admitted liability in principle but claimed that the £1,000 she had paid over
to the plaintff should be deducted from the damages. The issue turned on
the wording of section | of the Act of 1908. that ‘there shall not be taken into
account any sum paid or pavable on the death of the deceased under any
contract of assurance or insurance'.*

12 [1944] Ch 83, [1943] 2 All ER 768. See also Gandy v Gandy (1885) 30 ChD 57; Vandeputie
v Preferred Acaident [nsurance Corpn of New York [1933]) AC 70: Re Stapieton-Bretherton,
Weld-Blundell v Stapleton-Bretherton [1941] Ch 482, [1941] 3 All ER 3; and Re Miiler's
Agreement, L'niacke v A-G [1947] Ch 615, [1947] 2 All ER 78.

13 [1944] Ch 83 at 104, [1943] 2 All ER 768 at 779.

14 [1959] 2 QB 226, {1959] 2 All ER 325. Furmston 23 MLR 373 at 377-385.

15 51 of the 1908 Act has now been repealed and replaced by s 2(1) of the Fatal Acaidents
Act 1959: "There shall not be taken into account any insurance money, denefit,
pension or gratuty which has been or will or may be paid as a resuit of the death.’
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At first sight these words were conclusive. The monev had certainiv been
paid on the death of Mr Green under a contract of insurance. But the
defendant argued that the words applied onlytosumsto which the deceasec
had either a legal or an equitable right and that no such nght existed. There
was none at common law since the deceased was a stranger 10 the insurance
contract, and none in equity since no trust could be inferred in his favour. The
Court of Appeal held that the words were clear in themselves and that there
was no reason to restrict them on the grounds suggested. Thas conclusion
disposed of the case. But the court agreed that, had itbeen necessary1o decide
the question, they would have ruled that the policy conferred norighton the
deceased and therefore none on the plainuff. "An intention to provide
benefits for someone else and to pay for them', said Romer L]. ‘does not in
itself give rise to 2 trusteeship’; and he stressed the incompatibility of this
status with the contractual liberty enjoyed by the insured to terminate the
policy without the concurrence of his employees. ‘There was nothing to
preventMr Russeli at any time, had he chosen to do so, from surrendering the
policy and receiving back a proportionate part of the premium which he had
paid.’* '

At one time it looked as if the trust concept might provide a convenient
equitable means to circumvent the coinmon law rule. Over the last fifty vears,
however. without locking the door the courts have consistently failed to open
iL A trust will notnow be inferred simplybecause A and B make a contractwith
the intention of benefiing C: in the few cases where trusts have been
discovered, there have been much stronger indicia.”” A vaniety of reasons have
combined to produce this resnlt a feeling that the trust was a ‘cumbrous
fiction':* an insistence that intention to create a trust be affirmatvely proved
and 2 concern lest the irrevocable nature of a trust should prevent the
contracting parties from changing their minds."

Section 56 of the Law of Property Act 1925

Since the retreat of equity 2 further attempt to cut if not to unloose the
technical knots was made bya bold essavin starutory interpretation. By secton
56(1) of the Law of Property Act 19925, it is declared that:

A person may tzke an immediate or other interestin Jand or other property, o7
the benefit of anv condition. nght of entry. covenant Or agreement OVer or
respecting land or other propert. although he may not be named as a party Lo
the convevance or other mstrument.

This section replaced secuon 5 of the Real Property Act 1845, which itsel!
abolished acommon law rule thatno person could take advantage of a covenant
in 2 deed unless he was a party to that deed: but, in replacing it. it widened 1ts
terms, especially bv adding the words ‘or other property’ and ‘or agreement .
It must also be noticed that by secuon 905(1) of the Law of Propertv Act, ‘unless
the context otherwise requires.... “Property” includes anvthinginacuon andanv
interest in real or personal propert " In a number of cases Lord Denmng
suggested that the cection should be read as abrogating the doctrine of privity

16 Ibid at 241 and 531, respectively.

17 See Re Webb. Barciay: Bank Lid v Webt [1041] Ch 225, [1941] 1 All ER 321. Re Fosir
Ciark's Indenture Trusis, Loveland v Hersecroft [1966) 1 All ER 45. [1966) 1 WLR 125

18 See per Lord Wrnght 55 LQR 189 at 208.

19 Cf per Fullagar ). in Wilson v Darling istend Stevedomng and Lighterape Co (19561 95 CLR
43 at 67. See aiso Oissen © Dyson (196¢¢ 4% ALIR 77
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in the caze of contracisin writing affecting propert.™ This view has now been
rejecied by the House of Lords in the case of Beswick © Beswick.

Peter Beswick was a coal merchant. In March 1962, be contrac ied to sell the
business to hisnephewjohnin consideration (1) thatfor the restof Peter’s
life John should pa Lhim £610saweek, (2) that if Peter'swife survived him
John should pav heran annuine of £5 a week. John took over the business
and paid Peter the agreed sum unti Peter died in November 1963. He
then paid Peter’s widow £5 for one week and refused 1o pavanvmore. The
widow broughtan action apainstJohnin which she cizimed £170 asarrears
of the annuity and asked for specific pertormance of the contract, She sued
(a) as administratrix of Peter's estate, (bj in her pcrsonal apacity.

The Courtof Appeal held unanimously thatshewas entitied. asadministratrx.
to an order for specific performance. Loré Denning and Lord Jusuice
Danckwerts also held that she could succeed in her personal capacity under
section 5f(1) of the Law of Property Act 1995.F The defendant appealf-d Lo
the House of Lords. The House held that. as administratrix. the widow could
obtain an order for specific performance which would enforce the provision
in the contract for the benefit of herself;* but thatin her personal capacity she
could derive no right of action from the statute.

Their lordships admitted that, if section 56(1) wastobe literally construed.
its Janguage was wide enough 10 support the conciusions of Lord Denning
and Lord justice Danckwerts. But thev were reluctant 1o believe that the
legislature, inanact devoted toreal property, hadin advertentvandirrelevant
revolutionised the law of contract. The avowed purpose of the Act of 1925.
according to its tide, was ‘to consolidate the enactments relaung 1o
convevancing and the law of propertyin England and Wales . Jtmusttherefore
be presumed that the legislature designed no drasuc changes in such
enactments; and this presumption was to be rebutted onlv by plain words. The
words of section 56(1) were not plain. Bv secuon 205(1). moreover, it was
provided that the definitions which it contained were to apply ‘unless th=
context otherwise requires’. In so far as the Law of Property Act 1925 was an
essav in consolidaton, the context requirec the word 'propcrty' to be
restrictivelv construed, and it <hould not be allowed to spili over into contrac..
Whatever the force of this argument, the House of Lords has decisivelr
rejected the attempt o use section 56(1} so as to enable third parties to su€
upon a contract.’

9( Smith and Smipes Hall Farm Ltd v Rrver Douglas Caichmen: Board [1949] 2 KB 500 at 517,
(10407 2 All ER 17¢ at 186: Drmive Yourself Hure Co {London ! Lt€ v Strut! [1954] 1 QF 25(
a1 274, [1955] 2 All ER 1475 a 1485, Cf Re Foster (1938) 15¢ LT 279 a1 282: Re Mille !

Apreemen: (1947) Ch 615, [1947] 2 Al ER 78. Stromdaic and Ball Lié v Burden (1952°
Ch 298, [1952] 1 Al ER 59. See Elliott 20 Conv (NSj 43, 114: Andrews 25 Conv (NS
174: Furmston 23 MLR 3753 at $80-385; Ellinger 26 MLR 396.

1 [19687 AC 58, [1867) 2 Al ER 1197. For the judgments in the Court of Appeal. sec

[1966] Ch 538 [1966] 3 All ER 1.

Saimon Li was not prepared 1o accept thic inmerpretanon of the section. All three

members of the Court of Appea! agreed thal no trust could be found in the plainufT ¢

favour.

On the order for specific performance see¢ p 698 below

& )i1s far from clear what the House of Lords decidec that s 56t1) did mean. See Trenel 3(

MLR 681. Fortunaiel this i« now 2 problem for propert {awvers and not for conuract
lawvers. See Re Windle, (¢ bankrupl), e  trustee of the bankrud! v Windir [1975]) 3 All ER 987,
[19757 1 WLR 162F. Amsproy Trading Lic v Harme Dnstritunion Lid {1997] 2 All ER o

3
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3 Enforcement by promisee

Atfirstsight the decision in Beswick v Besunckappears to be asanguinary defeat
for those who would hope to see the doctrine of privity curbed, if not
abolished. Itis noteworthy however thatthe nephew was compelled to perform
his promise and this shows that at least in some cases a satisfactory result can
be achieved if an action is brought not by a third party beneficiary but by the
original promisee. This possibility is further illuminated by the decision in
Sneiling v fohn G Sneiling Ltd®

The plaintiff and his two brothers were all directors of the defendant
company. The company was financed by substantial loans from all three
brothers. As part of an arrangement to borrow money from a finance
company, the three brothers madea contract, to which the company was
nota party, notto demand repayment of their loans during the currency
of the loan from the finance company. The agreement further provided
thar if any of the brothers should voluntarily resign his directorship, he
should forfeit the money owing on the loan. A few months later the
piaintff resigned his directorship and sued the company for repayment
of his loan.

Theplaintiffargued thatas the companywas nota party to the agreement with
his brothers, thatagreementdid notaffect his rights against the company. The
brothers applied to be joined as co-defendants to the action and Ormrod ]
held that although the company was not entitled to rely directly on the
agreement, the co-defendant brothers were entitled to a stay of proceedings
and that indeed since all the parties were before the court and the reality of
the situation was that the plaintiff’s claim had failed, the acton should be
dismissed.

[tseems therefore that what cannotbe obtained directly by the third party
can, in appropriate circumstances, be obtained on his behalf by the promisee
by specific performance, stay of proceedings or (presumably) injunction. In
many circumstances, however, the only satisfactory remedy is an action for
damages. It was long believed, however, that in an action for damages, the
promisee could recover only for the damage he himself suffered (often only
nominal) and not the damage suffered by the third party. This seems to have
been assumed by the majority of the House of Lords, though not by Lord
Pearce, in Beswick v Beswick.

The principle that a plaintiff can only recover for his own loss is certainly
subject to excepuons. So, for instance, a carrier of goods may insure the full
value of the goods and recover it from an insurance company, even though he
himselfhas butalimited interestin the goods.® Similarly, a consignor of goods
for carriage by sea may, in certain circumstances, recover the full value of the
goods if the contract is broken even though, by the date of breach, he is no
longer owner of the goods so long as the original contract of carriage did not
contemplate that the carrierwould enterinto fresh contracts of carriage with
transferees of the goods.” [t will be remembered, too, that Lush L] stated the

5 [1973] QB 87, [1972] 1 All ER 79; Wilkie 36 MLR 214. See also Curtner v Circuut {1968]
2 QB 587, [1968] | all ER 328.

6 Hepbum v A Tomlinson ( Hauliers) Ltd [1966] AC 451, [1966) 1 All ER 418,

7 The Albazera [1977] AC 774, [1976] 3 All ER 129,
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contraryin Liovd sv Harper* 1t has been widely thought that Lush L] was talking
onlv of situations of trust* but this was firmly denied by Lord Denning MR in
Jackson v Honizon Holidays Ltd."

The plaintiff made a contract with the defendant for a holidayfor himself,
his wife and two children in Ceylon. The holiday was a disaster and the
defendants accepted that they were in breach of contract.

The Court of Appeal held that the plaintiff could recover damages not only
for the discomfort and disappointment he suffered himself but also for that
experienced by his wife and children. This could, perhaps, have been put on
the (relatively) narrow ground that the plaintiff was recovering for his own
disappointment that his family’s holiday was spoilt but Lord Denning MR
stated clearly that the words of Lush L] were of general application. Clearly if
thisis the law the doctrine of privity will be substandally neutralised in any case
where the promisee can be persuaded to sue.”

Lord Denning MR’s statement was said to be incorrect by the House of
Lords in Woodar Investment Development Ltd v Wimpey Construction (UK) Ltd.*

The vendors agreed to sell 14 acres of land to the purchasers. The
purchasers were o pay a price of £850,000 and on completion a further
£150,000 to third parties, having no legal connection with the vendors. In
circumstances considered more fully later in this book,’® the vendors
alleged that the purchasers had repudiated the contract and brought an
action for damages. The purchasers argued that if thev were liable to
damages, such damages should only be nominal so far as non-pavment to
the third party was concerned.

This argument was upheld by the House of Lords.** Their Lordships thought
that jackson v Horizon Holidays Ltd™ was probably correctly decided on its facts
but that the reasons given by Lord Denning MR were clearly wrong and that
Lush 1]'s statement only applied where A stands in a fiduciary relationship
to B

The notion that there is a general prohibition on a party recovering
-damages for breach of contractwhich reflect the loss of someone else cannot
however survive three recent decisions, two of the House of Lords and the
other of the Court of Appeal. The first decision of the House of Lords came
in the two consolidated appealsin Linden Gardens Trust v Lenesta Siudge Disposals
and St Martin’s Property v Sir Robert McAlpine” In the St Martin 's case:

& (1880) 16 ChD 290, p 504, above.
¢ See eg per Windever J in Coulls v Bagot's Executor and Trustee Co [1967] ALR 385 a: 406
411. though n his illuminatung judgment Windever | did not agree that the promisee
could get only nominal damages.
10 [1975] 3 All ER 92, [1975] 1 WLR 1468
11 Clearly if the promisee does recover substantal damages, the question will arise as 10
whether he. must account to the beneficiary but any obligation to do so will not usualiv
sound in contract.
2 [1980] 1 Al ER 571
2 See p 597. below
4 Since the House of Lords held bv a majorin that the purchasers had not repudiated
the reservaoons on this point are technically obiter but thev are cleariv carefully
considered
15 [1975]1 5 All ER 92, [1975] 1 WLR 1468
16 Thie would include situations where A 1« an agent of B
1T [19947 1 AC 83, [19951 8 All ER 417. sec p 575. below
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Two of the protagonists were similarly named companies which were part
of the Kuwait financial empire in Great Britain and which we will call, for -
ease of exposition, St Martin's [and St Martin's[I. StMartin's l entered into
a building contract with the defendants, which was on standard JCT 1963
terms which include prohibition on assignmentwithout the consent of the
defendant. It appears to have been decided for tax reasons that it would
be more efficient if the transaction were transferred to St Martin's I and
a purported butinvalid assignment was made without seeking the consent
of the defendant. In due course, the contract was completed and it was
alleged that there were serious defects in the work.

Both St Martin’s land St Martin's Il broughtan action against the defendant.
The defendantargued that St Martin’s IT could not sue because the assignment
was invalid. Thisargumentwas accepted by the House of Lords. The defendant
also argued that although there was a technical breach of contract with St
Martin's I, St Martin's [ could not recover substantial damages because the loss
had in fact been suffered by St Martin’s II. This argument was rejected by the
House of Lords. Their Lordships did not say that their earlier decisions in
Woodar v Wimpey and The Albazero were wrong but they did hold that they did
notapply on the facts of the present case. Lord Browne-Wilkinson, whos poke
for the majority, thought there was much to be said for

drawing a distinction between those cases where the ownership of goods or
property is relevant to prove that the plaintiff has suffered loss through the
breach of a contractother than a contract to supply those goods or property and
the measure of damages in a supply contract where the contractual obligation
itself requircs the provision of those goods and services ... [n my view the point
merits exposure to academic consideration before it is decid-d hy this House.'®

He thought thatin any event St Martin’s I could recover in the present case
because

it could be foreseen that damage caused by a breach would cause loss to a later
owner and not merely to the original contracting party ... [1Jtseems to me proper
--- to treat the parties as having entered into the contract on the footing that [St
Martins [] would be entitled to enforce contraciual rights for the benefit of those
who suffered from defective performance.”

Lord Griffiths, who had delivered a separate speech on this pointalone, would
have gone further. The core of his judgment can be found in the following
passage:®

[ cannot accept that in a contract of this nature, namely for work, labour and
the supply of materials, the recovery of more than nominal damages for'breach
of contract is dependent upon the plaintiff having a proprictary interest in the
subject matter of the contract at the date of breach. In everyday life contracts
for workand laboutare constantly being placed by those who have no proprietary
interest in the subject matter of the contract. To take a commion example, the
matrimonial home is owned by the wife and the couple’s rematning assets are
owned by the hushand and he is the sole earner. The house requires a new roof
and the husband places a contract with a builder to carry out the work, The
husband is not acting as ageat for his wife, he makes the contract as principal
because only he can pay for it. The builder fails to replace the roof properly and

18 Ibid at 112 and 433, respectively.
19 ibid at 114 and 437, respectively.
20 Ibid at 96 and 421, respectively.
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This case was followed and perhions extended by the Court of Appeal in
Darlington Borough Councilv Wiltsii/or.' v this case, the plainufl joeal authority,
in order to side st P (legitimately) government restrictions oy barr svine,
decided to carry out the construction of a recreational centre by 2 comples
scheme, Itwasarranged that the finance companvwould paviorilic ereciioy
of the buildingand be paid by the plamtff. The finance companveniered into
the construction contractwith the ¢ -fendant contractors. It was ahwavrintended
that the building, and any rights under the construction contracr. would be
assigned by the finance company to the plaintiffs. It was alleged that the
buiiding. when completed, had major defects. The plaintiff dulv took an
assignment of the building contr -t {rom the finance companvand commenced
an action against the contractor. It was accepted that the plaintiff could not
be better off than the finance company and the question before the Court o’
Appeal, and the preliminary point, was which damages could have been
recovered by the finance company. The contractor argued that the finance
company could not have recovered substantial damagessince it had sufferec
no loss. It was alwavs intended that the building would be transferred to the
plaintffsand the plaintiffs had agreed to pavthefinance companvin fuil. The
finance company was in no wav responsible to the plaintiff for the condition
of the building. The defendant argued that the St Mertin s case could he
distinguished since that was a case of a defective assignment whereas the
presentcasewasone of avalid assignmentand, further, thatin S/ Martin stheye
had beenno contemplation that the building would be transferred to someone
¢lse at the time of the contract whereas, in the present case, it was alwavs
expected by all the parties that the building would end up belonging to the
plaintiffs. The Court of Appeal did not regarc these distincuons as of anv
significance and indeed, if anvthi: 'g.asstrengthening the case of the plainufl.

These questions were exhaustively reconsidered in Panatoun v MeAlpine
Construction Lid.* All of the members of the House of Lords thought the Linder
Gardens case correctly decided but the House was divided as to bow much
further this line of reasoning should go. In 198¢, the claimant had entered
into a contractas employer with the defendant as main contractor to build an
office building and a car park in Cambridge on the 1981 JCT Design & Builc
contract. Panatown wasa member of the UNEX group of companies, of whick
UNEX Corp Lid was the parent company. The site in Cambridge belonged o
another member of the group, UNEX Invesmment PropertiesLtd (UIPL). The

{19957 3 All ER 893,
L2001 ¢ 21} ER G7
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group had deliberatelvdecided that Panatown should be the emplover under
the building contract and this was apparently based on perfectly proper tax
consideratons as to the incidence of VAT. After the building had been
completed itwas alleged thatthere were major flaws in the building work done
v McAlpine and Panatown broughtan action for damages. So far the factsare
very similar to those in Linden Gardens except that there no problems about
assignment of the contract. However, at the tme the contract was made,
MecAlpines had entered into aseparate contract underaso called duty of care
deed with UIPL under which that company acquired a direct remedy against
McAlpine in respect of any failure bv McAlpine to exercise reasonable care
and attention in respect of any matter within their responsibilities under the
building contract. (It seems to be assumed in the case, though it is not
anywhere fully explained, that UIPL's righs under the duty of care deed were
in certain respects less extensive than Panatown's rights under the building
conuract, assuming that there were no problems about Panatown's rights
under the contract).

Allthe membersof the House of Lords assumed that the Linden Gardens case
was correctly decided. However, the majority (Lord Clyde, Lord Jauncey and
Lord Browne-Wilkinson) took the view that this case was fundamentally different.
They explained the earlier case on what may be called the black hole theory,
thatis thatitwas based on abhorrence of aresultin which one party had a claim
but had notsuffered damage and another party had suffered damage but had
no claim so that a contract breaker who had been guilty of a serious breach of
contract could escape scot free because no-one had an effective action. This
problem was not present in the Panatown case because the true owner of the
building had a substantial remedy under the duty of care deed, even though
this remedy might not be quite as attractive as allowing Panatown to sue under
the building contract. Lord Goffand Lord Millett dissented. They took the view
that the duty of care deed was essentially irrelevant since its commercial
purpose was to provide a remedy to someone who bought the development from
UIPLsince the duty of care deed was expressly said to be transferrable. (It does
seem to be clear that the development was always intended to be sold and not
used by the UNEX Group as offices of its own.)

4 The Contracts (Rights of Third Parties) Act 1999

The Law Commission does notappear to have had much doubt that the privity
doctrine was ripe for reform. Few of those consulted appear to have disagreed
except for a group of lawyvers in the construction industry who appear to have
been vervattached to the existing methodsin the construction industrvwhere
sub-contractingand sub-sub-contracting is normal and where it has been clear
in the past thatan emplover has no contract claim against sub-contractors or
sub-sub-contractors nor they againsthim. Thisargumentseems, with respect,
to be misplaced since there is nothing in the Act which prevents the
construction industry retaining this contractuai model. The fundamental
principle underlying the reform is that of partyautonomy; the parties should
be free to createarightby contractin other parties if they wantto do so. There
is no suggestion that they should be forced to do so.

The Law Commission had much more difficulty with deciding how the
change should actually be brought about. One possibility, suggested by a
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similar bodvin Ontario, would have been to passa veryshortstatute saving that
the doctrine was no more and leaving it to the courts to work out the
consequences of this. This course was not withoutattractions butit would have
been an uncharacteristic piece of legislation in this jurisdiction and, perhaps
more important, would have left parties unclear what the posinon was probablv
for arather long ume.

The 1937 Law Revision Committee had proposed a simple statute which
in effect required parties who wished to confer contractual rights on third
parties to do so expressly. This would have produced a clearan d simple resui:
for all those who had access 1o competent lawvers though, as the cases show,
manv contracts are made without such access and in general in Enghsh
contractlaw anything which can be done expresslv can also be done imphedly.

This leads to the conclusion that the circumstances in which a third party
will acquire enforceable contractual rights should be set out expressiv and
this is what the Act does. The solution is to be found in section 1(1) and (2)
which provides:

(1) Subject to the provisions of this Act. a person who is not a party 10 a contract

(a ‘third party’) mav in his own right enforce a term of the contract if-

(2) the contract expressly provides that he may. or

(b) subject to subsection (2), the term purports to confer a benefit on him.

(2) Subsection (1) (b) does not applv if on a proper construction of the contract

itappears that the parties did notintend the term to be enforceable by the third

party.

The effect of this is that a third party mav acquire contractual rights either if
the contractexpresslysaysso (section 1 (1) (a)) or where the contract purports
to confer a benefit on him unless as a matter of construction it appears that
the parties did not intend the third party to get an enforceable nght.
Obviously, by far the clearestway for an intention not to confera benefitiobe
demonstrated would be for the contract expressiv to say so. Many standard
printed forms have already acquired language clearly designed to produce
this resultand itappears thata competent contract draftsman should carefullv
consider either expresslvsaying that the third partyis to acquire rights or that
the third party is not to acquire rights.

Itis clear, however, that the contract will notin practice always contain an
express answer and difficult simmations will arise where the arguments as to the
parties intention appear nicely balanced. We mustremember thatwhere the
contract does not contain an express answer, the parties’ intention is to be
objectivelv deduced. Much mav turn on the meaning given to the expression
‘purport to confer a benefit'. As we have already said, there are many cases in
which a third party will be better off if a contract is properly performed. It i
thought, however, that something more than this is required in order to be
able to say that the contract purports to confer a benefit.

The difficulties mav be considered with relation to the leading decision
of the House of Lords in Whitev Jones.* In this case, an intending testator wished
to change his will and summoned his solicitor for the purpose of so doing.
There was clear evidence that the purpose of the new will was to confer rights
on his daughters. In what was treated as a breach of his contract with the
testator, the solicitor took longer than he should have done to atiend on his
client and as a result the client died before the will could be revised. The

3 [1995] 2 AC 207, [1993] 3 All ER 48l
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House of Lords held by a majority of three to two that on these facts the
disappointed beneficiaries could maintain a tort action againsuthe salicitor
onthebasisthat he owed them adurtyof care to carryout his contractwith: their
fatherwithreasonable care; skilland despatch and that, ifhe had deneso, they
would: have. recovered: under the: will. At the time, it was.clear that the
beneficiaries could succeed only in a tort claim in English law because they
were clearly not parties to any contractwith the solicitor. Itis clear, however,
thatin:2001 thereis a contract between the testator and a solicitor and that if
the contracthad been properly performed, the beneficiarieswould have been
berter off. ProfessorAndrew Burrows, whoat the ime was th 2 responsible Law
Commissioner, has taken theview thatthe-Act clearly does notstretch to giving
the beneficiariesa contractrightagainst the solicitor. This maywell be correct
bur it is worth: noting that in the American version of the common law,
smccessful actions have been broughtagainstlawyers in this kind of situadon,
sometimes irrtort and sometimes in coniract.
Section 1(3) of the Act provides:

The third party must be expressly identfied in the contract 'y name, asa member
of a class or as answering a particular description but need not be in existence
when the contract is entered into:

IfI make a contract withan insurance companywhich provides thaton my
death the insurance companyshould pay money to my granc children, this will
sufficiently identify the third parties who are to benefit from the contract,
whetherornotthe grandchildren were alive at the time the contractwas made.

Section 1(6) provides:

Where a term of a contract excludes or limits liability in relation to any matter
references.in this Act to the third party cnforcing the term shall be :onstrued as
references to his availing himself of the exclusion or limitation.

Thisdealswith the problem discussed above as to whether a non party can
take advantage of an exemption or limitation clausein a contract of which he
isnota party. It is now clear that this is possible though there.will sull be a
question in any particular case as to whethera particular contractisintended
to confersuch an immunity on a particular party. So itis still possible to argue
that on the facts of Scruttons Ltd: v Midland Silicones Ltd* the defendant
stevedores were not expressly identified in the bill of lading and were
therefore not entitled to take advantage of it.

VARIATION AND CANCELLATION )

[t would be possible to take the view that the contracting parties, having
created rights in the third party, were entitled to take those rights away.
Alternatively, one might take the view that once the contract had been made,
the rights of the third parties would be inviolate. The Act has not taken either
of these extreme positions. Instead, it has taken an intermediate position
which is set out in section 2:

(1) Subject to the provisions of this section, where a third party has a right under
section 1 to enforce a term of the contract, the parties to the contract may not

4 [1962) AC 446, [1962] 1 All ER 1. See above p 182.
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without his consent cancel the contract, or vary 1L in such a.wav as 1o exanguish.
»r alter his enutlement under. that right, -
a) the third partv has communicated his assent to the. term (o the promisor.
b) the promisor is aware that the third party nas relied on the term. or
(¢) the promisor can reasonably be sxpected to have foreseen.that the third
party would relv on the term and the third party has un fact relied on it.
(2) The assent referred to in subsection (1)(a)-
(a) mav be by words or conduct, and
(b} if sent to the promisor bv post or other means, shail not be regarded as
communicated to the promisor unul received by him.
(3) Subsecuon (1) 15 subject (0. any express erm of the contract under which-
(a) the contract may be cancelled or varied without the consent of the third
party, or
(b) the consent of the third party 1s required in circumstances specified in the
contract instead of those set out in subsection (1)(a) to (c).
(4) Where the consent of a third party is required under subsecuon (1) or (3),
the court may, on the applicagon of the parues to the contract, dispense with
his consent if sausfied—
(a) that his consent cannot be obtained because his whereabouts cannot
reasonably be ascertained, or )
(b) that he is mentally incapable of giving his consent.
(5) The court may, on the application of the parties to a contract. dispense with
any consent that may be required under subsectdon (1)(c) if'sadsfied thar it
cannot reasonably be ascertained whether ornot the third party has in fact relied
on the term. ¢ :
(6) If the court dispenses with a third party’s consent. it may impose such
conditions as it thinks fit, including. a- condition requiring: the payment of
compensadon to the third party. - -
(7) The jurisdiction conferred by subsecuons (4) to (6) is exercisable by both the
High Court and a county court.
This sets outwhat may be regarded as the basic position butalso clearly permits
the parties to modify itand, in practice, it seems quite likeiy that the partes
will want to do so. This has certainly been the position in conunental systems
where experience of third party rights is now extensive over many years. So one
can easily imagine a contract for life insurance in which there would be power
to change beneficianes. It is likely that this power would be granted to the
person who is paying the premiums since, in normal circumstances: the
insurance company will have no interest in who actually receives the payments
provided that it is clearly stated.

DEFENCES

A and B may make a contract intended to confer rights on a third party T but
after they have made the contract things may go wrong with the performance
of the contractin away which would make itunfair simply to allow T o enforce
the contract. This is dealt with by section 3 which provides:

(1) Subsections (2) to (5) applv where, in reliance on section 1, proceedings for

the enforcement of a term of a contract are brought by a third party.

(2) The promisor shall have available to him by way of defence or set-off any

matter thag

(a) arisesfrom orin connection with the contract and is relevant to the term, and

(b) would have been available to him by way of defence or set-off if rhe
proceedings had been brought bv the promisee.
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(3) The promisor shall also have available 1o him bv wav of defence or set-off anv

mater if-

(a) an express term of the contract provides for it to be available 10 him in
proceedings brought by the third party. and

(b) it would have been available 1o him bv wav of defence or set-off if the
proceedings had been brought bv the promisee.

(4) The promisor shall also have available to him-

(a) by wav of defence or se-off any matier, and

(b) bv wav of counterclaim anv matter not arising from the contract,

that would have been available to him bv way of defence or set-off or, as the case

may be. by way of counterclaim against the third party if the third party had been

a party to the contract.

(5) Subsections (2) and (4) are subject to anv express term of the contract as 10

the matters that are not to be available to the promisor by wav of defence, sei-

off or counterclaim.

(6) Where in any proceedings brought against him a third party seeks in reliance

on section 1 to enforce a term of a contract (including, in particular, 2 term

purporting to exclude or limit liability), he may not do so if he could not have

done so (whether by reason of any particular circumstances relating to him or

otherwise) had he been a party 1o the contract

It should be noted that this section is not limited to defences arising under
the contractitself but is wide enough to deal also with matters of set-off, which
may involve other contracts. Suppose A, a wine merchant, makes a contract
with B, a business, under which it undertakes to deliver a case of wine to T.
Clearly, A would normally be able 10 justifv not having delivered the wine to
T if it could show that B had not-paid for the wine-but A and B may have a
contract which entitles A to set-off against T matters which arise from earlier
transactions which he made with B.*

EXISTING EXCEPTIONS

Section 7(1) provides:

Section 1 does not affect any right or remedy of a third party that exists or 1s
available apart from this Act

This means thatany of the exceptions to privitywhich were already established
before 1999 continue in force.*

5 Artempts to impose liabilines upon strangers

It has long been an axiom of the common law that a contract between A and
B cannot impose a liability upon C.

This rule, however, was found to be so inconvenientinthe case of contracts
concerning land that counter-measures had to be devised to meet it. It has
already been seen that, where a lease was concerned, such measures originated
atan early date in the common law itself and were subsequently extended by

5 The width of this -posu'bihty depends on the complexites of the law of sei-off which
are outside the scope of this book

€ This includes the matters discussed above pp 502 fi
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statute.” A second modificaton is due entrely to equity, and it did not emerge
untl 1848, when the case of Tulk v Moxhay' was decided. The problem in that
case was this: will a restrictuve covenant. voluntanly accepted by the purchaser
ofland as part of the contract of sale, bind persons who later acquire the land?
The facts of the case itself afford a simple illustraton.

The plaintff, the owner of several plots of land in Leicester Square, sold the
garden in the centre to one Elms, who agreed not to build upon it but to
preserve it in its existing condition. After a number of conveyances the
garden was sold to the defendant Moxhay, who, though he knew of the
restriction, proposed to build. The plaintiff, accepung his inability at
common law to recover damages from one who was nota party to the contract,
sought an injunction against the erection of the proposed buildings.

The injunction was granted. The decisive factor in the view of the court was
the knowledge by the defendant of the existence of the covenant. A court of
equity, being a court of conscience, could not permit him to disregard a
contractual obligation affecting the land of which he had notice at the time
of his purchase.

Thus was established the doctrine that a restrictive covenant, binding a
purchaser not to perform certain acts of ownership upon the land bought, may
be enforced, not only against him as the contracting party, but also against
third parties who later acquire the land. It is undesirable in a general book
on contracts to specify the conditions upon which enforcement depends, but
it is essential to observe that the liability of the third party soon ceased to be
based exclusively on notice. There has been a radical development in the
doctrine initiated by Tulk v Moxhay, and it has been established since the latter
vears of the nineteenth century that something more than mere notice by the
third party of the existence of the covenant is necessary to re nder him liable.
In particular itis essential that the covenantee, ie the original vendor, should
have retained other land in the neighbourhood for the benefitand protectuon
of which the restrictive covenant was taken. If an owner sells only a portion of
his property, the selling value of what he retains will often depreciate unless
restrictions are placed upon the enjoyment of the part sold, and it is only
where the covenantee has retained land capable of being benefited in this way
that equity will enforce a restrictive covenant against a third party.’

The question now arises whether this equitable doctrine may be applied
where the subject matter of the contract is property other than land.” The
relevant cases and statutes suggest that there are two different situa tons
which require, or at least have received, different treatment.”!

(1) Attempts to enforce against third parties restrictions upon the use of
goods.

(2) Attempts to enforce against third parties restrictions upon the price at
which goods may be resold.

These situations will be considered separately.

7 P 502, above.

8 (1848) 2 Ph 774.

3 See Formby v Barker (1903] 2 Ch 539, and LCC v Allen {1914] 3 KB 642.
10 Gardner 98 LQR 279.

Il This distinction was taken bv Wade 44 LQR 51.
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A RESTRICTIONS UPON USE

Itwas arestriction upon use that the courtenforced in the parent case of Tulk
v Moxhay; and within a few vears of this decision the propriety of a similar
restriction was canvassed in the case of a ship. In De Matios v Gibson in 1858:"

A chartered a ship from X. During the currency of the charterparty X
mortgaged the ship to B. who knew at the time that this charterparty
existed. A alleged that B now threatened. as morigagee, to sell the shipin
disregard of his contract nghts and he applied for an interlocutory
injunction to restrain B from doing so.

The application was refused by Vice-Chancellor Wood, butallowed on appeal
bv Knight Bruce and Turner L]]. Enight Bruce L] observed:"

Reason and justice seem to prescribe that, at least as a general rule, where a man,
by gift or purchase, acquires property from another, with knowledge of a previous
contract, lawfully and for valuable consideration made by him with a third person.
to use and emplov the propertv for a parucular purpose in a specified manner, the
acquirer shall not, to the maierial damage of the third person. in opposinon to the
contract and inconsistentv with it. use and emplov the propertv in a manner not
allowable 10 the giver or seller.

‘Turner L] was careful not to be involved in so comprehensive a principle. He
would not go further than to grant an interlocutory injuncron ‘until the
hearing of the cause’ because of the "difficult and important questions to be
tried at the hearing’. The case then went back to Wood V-C for the cause to
be heard; and he ruled that, on the facts before him, no injunction should be
granted. This ruling was upheld by the Lord Chancellor. Lord Chelmsford.
and the plaintiff sapplication thusfinally failed. Lord Chelmsford emphasised.
however, that his decision was based on the finding that the defendant had
notin factinterfered with the performance of the charterparry. Had he done
so. an injuncton might well have been granted.

Five vears later the same court was faced with similar facts in Messageries
Imperiales Cov Baines."

The plaintff had chartered a ship from X. During the currencv of the
charter. X sold the ship 10 the defendant who knew art the ume of the
existence of the charter butdeclined to allow the ship 1o fulfil the charter
obligadons.

Wood V-C now felt constoained bv-the observatons of his brothers in the
superior courts and granted the injunction for which the plaintiff asked.

For the next fiftvyears the sweeping asseruon of Lord Jusuce Knight Bruce
was cited from time to time butin 1914 the Court of Appeal refused 1o accept
it as offering a catholic principle upon which it was safe to depend.

Nomwithstanding what was said bv Knight Bruce L] in De Matitos v Gibson. 1t 1s not
true as a2 general proposition that a purchaser of property with notice of &
restricuve covenant affecung the propern it bound bv the covenant "

12 4 De G & ] 27¢

138 Tbid ar 282

14 (1863 7 LT 765

15 LCC v Alien [1914) 3 KB 647 a1 658-59. See aiso Barker v Suckney [1919] | KB 12]
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However, in 1926 the case of the Lord Strathcona Steamship Co v Domanion Coal
Co came betore the Judicial Committee of the Privv Councail.”®

B the owner of the steamer Lord Strathcona, chartered herto A on the terms
that, for a period of vears, A should be free to use her on the St Lawrence
mver for the summer season and shouid surrender her to B in November
of each vear. During the currency of the charterparty, but while the ship
wasinB's possession. Bsold and delivered her to C, who in turn resold her
to D. D, though he knew of the charterparty, refused to deliver the ship to
A for the summer seasomn.

Aobtained an injunction against D in the courts of Nova Scoua restraining him
from using the ship in any wav inconsistent with the charterparty, and D's
appeal to the Privv Council was dismissed. The Privv Council quoted with
approval the familiar words of Knight Bruce L]. The advice of the Board has
often been read as deciding in effect that the defendantin the case before
them was caught by the rule in Tulk v Moxhayon the basis that he had bought
ashipwith nouce thatshe was atfected bva restrictive covenantin favour ot the
plaintiff and was therefore, in -heir view, in the same position as if he had
bought an estate in land with notice of a similar restriction. It must be
remembered, however, thatin the vears that had elapsed since the case ot De
Vattos v Gibson the rule in Tulkv Moxhayhad been radically developed bv the
courts and had ceased to be based solely upon notice. A restrictive covenant
imposed on land could no longer be enforced against later purchasers unless
the original covenantee had retained a proprietarv interest in other land for
the benefit of which the covenant was taken. Where was the proprnetarv
interest in the Strathcona case? The Privy Council recognised the necessity for
ts existence, but they could only assert that A enjoved an interest in the ship
for the period covered by the charterparty. But this interestwas no more than
that conferred by the very contract which Asoughtto enforce against the third
party: it was certainly not the independent proprietary interest which equiry
requires in the case of restrictive covenants over land. Moreover, it is well
established that a charterparty creates no nght of property in a ship.”

Whether the decision in the Strathcona case should be accepted as valid
and worthy to command the assent of English courts has been the subject of
much debate.

In 1936 the Court of Appeal thought that it mustin anv event be confined
‘to the verv special case of a ship under a charter-party’,” and the decision
itself was challenged in Port Line Lid v Ben Line Steamers Ltd.”

In March 1953, the plaintiffs chartered a ship from X the owner, for a
period of 30 months. The ship was to remain in X's possession but to be
atthe complete disposal of the plaintiffs. In February 1956, X sold the ship
‘0 the defendants. The defendants at once chartered it back to X so that
it never ceased to be in X's possession. The plaintiffs knew of the sale and

acquiesced in it since the ship was to remain available under their own

[1926) AC 108

See Bailhache | in Federated Coal and Shipping Co v R 71929] 2 KB 42 at 6. and cases
there cited. Excepi in the case of 4 charterparty hv demise, Baumwoll Manufacturer Von
Carl Schebler v Furness [1893] AC 3.

|8 Clore v Theatrical Properties Lod [1936] 3 All ER 433,

19 T193R] 2 QB 116 19581 | All ER 787
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charter. The charter between X and the defendants contained a clause tha:
‘if the ship is requisitioned, the charter shall thereupon cease’. No such
clause existed in the plaintiffs’ charter. The defendants, when thev
bought the ship, knew of the existence of the plaintiff's charter butnot of
itsterms. In August 1956, the Ministry of Transport requisitioned the ship
and paid compensation to the defendants as owners. In November 1956,
the requisition ended.

The plaintiffs now sued the defendants to obtain this compensation money
and relied, inter alia, on the Strathcona case and the dictum in De Muitos v
Gibson.

Diplock ] gave judgment for the defendants. He thought. in the first place,
that the Strathcona case was not good law.®

The difficulty 1 have found in ascertaining its ratio decidendi, the impossibilin
which 1 find of reconciling the actual decision with weli-established principles of
law, the unsolved and, to me, insoluble problems which that decision raises
combine 1o sztisfv me that it was wrongly decided.

He stressed, in particular, the necessity, in the twentieth century, of finding
some proprietary interest to support a claim based on Tulk v Moxhayand the
absence of any such interestin the Strathcona case. In the second place, he was
of opinion that, even assuming it possible to support the Strathcona case in
principle, the facts before him did not fall within its scope. The defendants,
when they bought the ship, had no actual knowledge of the plaintiffs’ rights:
though they knew thata charter existed, they did not know its terms. Nor were
theyin breach of any duty. It was not by their act but by the act of the Crown that
the ship had been used inconsistently with the plaintiffs’ charter. Finally, the
onlyremedy possible under the doctrine of Tulk v Moxhayand therefore under
the Strathcona case was the grant of an injunction. No damages or money
compensation could be obtained.

However in Sunss Bank Corpn v Lloyds Bank Ltd' Browne-Wilkinson ] thought
both De Mattos v Gibson and the Strathcona case correctly decided, though he
found some of the reasoningin the latter case difficult to foliow. He found two
lines of reasoning which might be applicable in addition to the restrictive
covenantargumentwhich he thoughtgeneralivnotto the point. One approach
is that a purchaser who takes expressly subject® to the terms of an earlier
contractas to the use of the property may be held to be a constructive trustee.
He gave greater weight to a second approach which arises out of the tort of
induang breach of contract* He considered that the granting of the injuncton
in De Mattos v Gibson® was ‘the counterpart in equity of the tort of knowing
interference with contractual rights'.*

20 Ibid at 16& and 797 respecuvely.

1 [1979] Ch 54&, [1979] 2 All ER 853; the judgment of Browne Wilkinson ] was vaned

bv the House of Lords [1982] AC 584, [1981] 2 All ER 449 but in such a wav that that

Court did not need o consider the correctness of his judgment on the present issues

That is. not oniv knowing of. but agreeing to be bound by. the earlier contract

He thought this ceriziniy one of the grounds of decision in the Straticona case, though

he expressed no conclusion as 1o the correctness of this reason. 1t derives some suppori

from cases such as Binions v Evans [1972] Ch $59. [1972) 2 All ER 70.

Sce eg Winfield and Jolouncz en Tort (14th edn) pp 517-53%.

(1858) 4 De G & ] 276.

€ [1979) Ch 548 a: 575, [1979] 2 All ER 853 a1 874. See also the decision of the Court
of Appeal in Sefion v Tophams [1965] Ch 1140. [1965) 5 All ER 1 (reversed on other
grounds [1967] 1 AC 50. [1966] 1 All ER 1039).

]
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[tis perhaps unfortunate that discussion of the application of real propertv
analogles to personal property has concenated on restricuve covenants (o
the exclusion of other interests, perhaps more readily appiicable to chattels.
Thus itis clear that an opuon to purchase land creates an equitabie interest
in the land capable of being enforced against a purchaser of the land’ and
there is authority for the applicadon of the same principle to opuons 0
purchase chattels® and choses in action, such as copynghts.’

Aqueston, potenually of great practical importance, is whethera contract
under which possession of a chattel is transferred for a fixed term creates
property rights analogous to a lease.” Such contracts, eg for the rental of
television sets or for hire or hire purchase’' of motor vehicles, are extremely
common and it is difficult to see any good reason why the owner of the goods
should be able to convert the hirer's right to possession in toaright to damages
by selling the goods over his head. Holdsworth saw the position with his usual
clarity over fifty years ago when he said:*

[t is obvious that if A has let or pledged his chattel to B and has wansferred its
possession to B and if he then sells it to C, C can only rake it subject to B’s legal
rights, and since theyare legal rights whether Chas notice of those rnghtsornot.”

B RESTRICTIONS UPON PRICE

Anattempt to enforce a price restriction againsta third party was made in 1904
in the case of Taddy v Sterious."

The plaintiffs, who were manufacturers of “Myrtle Grove' tobacco, soughtto
prevent retailers from selling it below a minimum price. They attached to
each packeta printed sheet, stating that the tobacco was sold ‘on the express
condition that retail dealers do not sell it below the prices above set forth’
and adding that ‘acceptance of the goods will be deemed a contract between
the purchaser and Messrs Taddy & Co that he will observe these stipuladons.
In the case of a purchase by a retail dealer through a wholesale dealer, the
latter shall be deemed to be the agent of Taddy & Co’. The plainuffs sold
tobacco under these conditions-to Messrs Nutter, wholesale dealers, who
resold it to the defendants, retail tobacconists. The defendants, though they
had notice of the conditions, resold below the minimum price.

The plaintiffs sued in the Chancery Division for a declaration that the
defendants were bound by the conditions. They put their case on two grounds.

See eg London and South Western Rly Co v Gomm (1882) 20 ChD 562.

Falcke v Gray (1859) 4 Drew 651.

MacDonald v Eyles (1921] 1 Ch 631. Quaere whether this depends on the contract being

specifically enforceable.

10 This was not the case in The Strathcona since the charterer does not ordinarily get
possession of the chartered ship but merely a contractual nght to control its use. [n
the special case of a charterparty by demise, the charterer does get possession and in
the leading authority on such charterparties, Baumvoll ManufacturggVon Carl Schewbler
v Furness [1893] AC 8, extensive use was made of analogies from the law of leases.

11 A hire-purchase contract also contans an option to purchase, see p 151, above.

12 49 LQR 576 at 579; see also Guueridge 51 LQR 91 at 98; Thornely 13 JSPTL 150 at
151; Lawson The Law of Property (2nd edn) pp 96-97.

13 In practice C will very often have notice since A will not have possession.

14 [1904]) 1 Ch 354.
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First. thevmaintained that the printed sheet constituted a contract betweern
themselves and the defendants and that Messrs Nutter were their agents. The
court dismissed this attempt to create 2 contract bv ulimatum. There was in
truth no contract berween Taddvand Sterious, Messrs Nutter were not Taddv's
agents, and no unilateral declaratvon. however peremptory, could alter the
legal posinon. Secondly, the plaintiffsinvited the courtto extend 1o them the
protecuon of the rulein Tulk v Moxhay. The invitation was summarilvrejected.
In the words of Swinfen Eady J:

Condivons of this kind do notrun with goods. and cannot be imposed upon them.
Subsequent purchasers, therefore, do not take subject to any conditions which
the court can enforce.

Anotheratiemptio enforcea price restriction against a third party, made later
in the same vear, was met by the Court of Appeal with the same uncompromising
refusal. ™

The legal position remained unchanged for half a century, but then
became the subject of somewhat irresolute Jegislation. By section 24 of the
Restricave Trade Practices Act 1956 agreements for the coaeruwenforccmem
of supulations as to resale priceswere declared unlawful. But this declaration
was balanced by a new sancuon given by section 25(1) of that Act to the
mdwidualenforcement of such stipulations. The pracucal importance of this
provision was greatlvreduced, however, some eightvearslater when legislation
was introduced to restrict individua/ minimum resale price maintenance.”
Section 25(1) of the 1956 Act had provided that there goods were sold bva
supplier subject 1o a conditon as to the resale price of those goods, the
condituon was (with certain excepuons),’ enforceable by the supplier against
any person not parrv to the sale who subsequently acquired the goods with
nodce" of the condition as if he had been a party 1o the sale; but, with the
introduction of the Resale Prices Act 1964 (in the light of which secuon 25(1)
had thereafier to be read), there was litde scope for its furtherimplementadon.

Bv secuon 1(1; of the Resale Prices Act 1964.% anv term or condiuon of
a contract for the sale of goods by a supplier to a dealer (or of any agreement
between a supplier and a dealer relating to such a sale) was unlawful. It was.
accordingly. unenforceable by the supplier. either againsi his own dealer or
against a third party 1o the contract. The subsecuon was, however, subject to
provisions for exempton by the Restrictive Practices Court of particular
ciasses of goods.

The whole of this question has now become one of competton law. an
outline of which is to be found above*

15 McGruther v Pautcher [1904) 2 Ch 306.
€ The prowvisions of this secuon were re-enacted by the consolidation legislation of 1976
See-Resale Prices Act'1976, Part L. s« 1 10 4.

17 Resale Prices Ac1 1964. « 1.

18 Thus the condition was not enforceable in respect of the resale of anv goods bv a person
acquining those goods - otherwise than for the purpose of resale 1n the course of
business. Ibid. s 25(2)(ai. See now Resale Prices Act 1876, s 26(3)(a).

19 For the m:amng of ‘notice’ in 2 case on s 25(1} of the Restncuve Trade Pracnces Act

1956. see Goodvear Tyre and Rubber Co Great Briawn Lid v Lancashire Batirmes Ltd {1958

3 All ER 7. [1958] 1 WLR 655: Wedderburn [1958] CL] 163

See now Resale Prices Act 1976, s 9(1).

Prowvision for exempuon bv the court of parucular clauses of goods was onginaliy

conwained in s 5 of the Resale Prices Act 1964, See now Resaie Prices Act 1976. s 14

- See ch 10. above
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Privity of contract under the law
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1 The place of agency in English law

‘Agency’ 1s a comprehensive word which is used to describe the relauonshir
thatanses where one man isappointed to act as the representauve of anothe:
Theactto be done mavvarvwidelvin nature. lt mav for example be the making
of a contract, the institution of an action. the convevance of land or, in the case
of a power of atiorney, the exercise of any proprietary right available 1o the
emplover himself. The following account. however, issolelvconcerned with the
case where the agent purports 1o enter into a contract on behalf of his pnncipal.
Regarded from thisaspect. an agencvagreementis one bvwhich the agen:
1s authonsed 1o establish privin of contract between his emplover. calied the
principal, and a third parmv.- 1t produces effects of two quite different kina:

1 ‘The essenuai characiensuc of an agen: s that he 15 invested with a legai power o altes
his principal < jegzl relanons with third parues: the prinapal s under @ correiatne
habiliy o have his iegal relavons ahered - Dowrick 17 MLR 36 Revnoids 94 LQR 220
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First, it creates an obligation berween the principal and the agent, under
which each acquires in regard to the other certain rights and liabilites. In this
respect agency takes its place as one of the special contracts of English law,
such as the contract for the sale of goods or for the hire of a chattel.

Secondly, when acted upon by the agent, it leads to the creation of privity of
contract between the principai and the third party. A contract made with a third
party bv the agentin the exercise of hisauthonrtyis enforceable both byand against
the principal. Thus the English doctrine is thatan agent may make a contract for
his principal which has the same consequencesasif the latter had made it himself.
[n other words the general rule is not only that the principal acquires nghts and
liabilities, butalso that the agent drops outand ceases to be a party to the contract.

The question sometimes arises wiiether a man hasacted as an agent or as
an independent contractor in his own interest.” The latter is a person who is
his own master in the sense that he is emploved to bring about a given result
in his own manner and notaccording to orders given to him from time to time
bv his emplover. Thusaretailer A, who in response to an order from a customer
B. buys goods from awholesaler Cand thenresells them to B, is normallyacting
as an independent contractor. He is a middleman, not the agent of B.

Butin othersituationsitmay be adifficult matter to decide whethera person
s acting as agent or as independent contractor. What, for example, is the
position in the case of a hire-purchase transaction where a dealer sells goods
to a finance company which then lets them out on hire to the hire purchaser?
Is the dealer the agent of the finance company? Parliament has provided that
he shall be deemed the agentof the company (a) as regardsany representations
concerning the goods made by him in the course of negotations with the hirer
to induce or promote the agreement; (b) for the purpose of receiving notice
that the offer to enter the agreement is withdrawn; (c) for the purpose of
receiving notice that the agreement is rescinded.’ But the question whether
the dealer is to be regarded in general as the agent of the finance company
remains unsettled. Two views have been expressed. On the one hand, Pearson
LJ, in his judgment in Financings Ltd v Stimson* denied that any general rule
could be laid down, and repeated the denial in Mercantile Credit Co Lidv Hamblin:

There is no rule of law that in a hire-purchase transaction the dealer never is, or
always is, acting as agent for the finance company or as agent for the customer.
[n a tvpical hire-purchase transaction the dealeris a party in his own right, selling
his car to the finance company, and he is acung primarily on his own behaif and
not as general agent for either of the other wo partes. There is no need to
attribute to him an agency in order to account for his partcipation in the
transaction. Nevertheless, the dealer is to some extent an intermediary between
the customer and the finance company, and he may well have in a particular case
some ad hoc agencies to do particular things on behalf of one or the other or it
may be both of these two parties.’

On the other hand, Lord Denning and Lord Justice Donovan in Financings Ltd
u Stimson considered the dealer in fact and in law to be the agent for many’
purposes of the finance company.”’

2 Fridman 34 LQR 224. '

3 Hire-Purchase Act 1964, ss 10 and 11; Hire-Purchase Act 1965, s 12(2) and (3) and see
now Consumer Credic Act 1974, ss 56(1), (2), 57(3), 69(6), 102(1), 175.

4 [1962] 3 All ER 386, [1962] | WLR 1184.

5 [1965] 2 QB 242 at 269, [1964] 3 All ER 392 at 600-601.

65 [1962] 3 All ER 386, [1962] 1 WLR 1184.
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In Branwhite v Worcesier Works Finance’ the House of Lords discussed the
general position of the dealer. The discussion wasnotstricdvnecessarv 1o the
decision of the case, and divergent views were expresscd Lord Morris, Lora
Guestand Lord Upjohn® approved the opinion given by Lord Justice Pearson
in Mercantile Credit Co Ltd v Hamblin. Lord Wilberforce, with the concurrence
of Lord Reid, supporied the opposing opinion of Lord Denning and Lord
Justice Donovan in Financings Ltd v Sumson, and set the question against the
mercantile background of hire-purchase transactions,

Such questions as arise of the vicarious responsibilitv of finance companies. for
acts or defaulis of dealers, cannot be resolved without reference to the general
mercanule structure within which they anse: or if one prefers the expression. 1o
mercantile realitv. This has become well known and widely understood by the
public, as well as by the commercial interests involved. So, far from think ang first
of a purchase from the dealer, and then. separately, of obtaining finance from
an outside source, the identity or even existence of the finance company or bank
whichisgoingto provide the moneyisa matterto [the customers} of indifference
theviookto the dealer, or hisrepresentanve, as the person who fixes the pavinent
terms anc makes all the necessary arrangements ... If this is so, a general
responsibility of the finance company for the acts. receipts and omissions of the
dealer in relation to the proposed transaction of hire-purchase ought o flow
from this structure of relationship and expectation. built up from accepted
custom and methods of dealing: 2 general responsibility which requires 10 be
displaced bv evidence of particular circumstances rather than to be positiveh
established in each individual case.®

Until a final choice between these views is authoritatively made by the House
of Lords it is submitted that the presumption of agency favoured by Lord
Denning, Lord Justice Donovan and Lord Wilber{force is, in the Jatter swords
more consistent with ‘'mercantile realitv’ and is to be preferred.”

Alternatively, itmay be clear that A isan agentbut obscure for which of two
parties he acts. Thus an agent emploved by an insurance company to solicit
businessisundoubtedlvan agent of the companvfor some purposes butitwas
held in Newsholme Bros v Road Transport and General Insurance CoLid" that where
he helped the insured to complete the proposal form, he acted as agent for
the insured. This means that the insured will be liable for misrepresentation
or non-disclosure where he tells the agent the truth but the agent records his
statement inaccuratelv on the form. Granted that the insured will normalis
regard communicaton to the agentas communication to the insurerand that
the agent's commission is dependent on the proposal being acceptable to the
msurer this has the makings of an unsadsfactory rule in practice. 1t is no:
surpnsing therefore thatithasbeen rejected in Ghana.* reversed by legislaton
in Jamaica" and restncuvelv disunguished in England.*

The parties mav of course agree thatan intermediarvis to act for botk
of them. This isin pracuice quite common. So. in a transaction involving

T [1969] 1 AC 552, 11968] 3 All ER 104

Ibid at 573, 574. 576 and 11% anc 115, respectiveir.

I;d a1 586-587 and 12)-122, respecuveh

Ci Hughes 27 MLR 393

(1924 2 KB 35€. This conclusion 1s often reinforced by clauses in the proposal form
Mohamed Huyaz: v New Indie Assurance Co Lid 1964 (1) Afnican L Rev Comm 7
Insurance Act 1971, s 74(1;

Sionr v Reliance Mutual Insurance Sociers Lid [1972] 1 Liovd s Rep 469 Revnolds 88 LOK
462 followed wath approval by Supreme Court of Canada in Blancheur v CIS Lic (1473
3¢ DLR (3d) 56.
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both the buving and selling ot a house and the lending of moneyv bv way
of mortgage to the purchase. itis often agreed that the same solicitor will
act both for the purchaser and for the lender. If ail goes well this will
reduce the costs of the transaction but things do not always go well and
there mav be conflicts between the solicitor’s duty to the purchaser and
to the lender.

The most common problem appears to be whether the solicitor is bound
to pass on to the lender information which he has discovered in pursuance
ot his duty to the purchaser. There is no general rule that he must pass on all
such information.® The solicitor must carty out his express instructions from
lender® and is under an implied obligation to do whata reasonably competent
solicitor in the same posiuon would do.”

Normally, in such a situation, the money which constitutes the loan will
pass through the solicitor’s hands on the way from the lender to the vendor
{so thatit is never in the hands of the borrower). [n relation to this monev,
the solicitor is clearlv a fiduciary. [n Brnstol and West Building Society u
Wotheu® the purchasers were seeking an advance of £59.000 to finance the
purchase of a house for £73,000. [t was a term of the loan that the borrowers
would find all the £14,000 from their own resources and would not take out
another loan. In fact, the borrowers had a loan of some £3,350 on asecond
mortgage on their existing house with Barclays Bank and arranged to
transfer this to the new house. The solicitor knew of this loan but forgot to
tell the lender, who argued that there had been a breach of fiduciary duty.
The Court of Appeal held that although the solicitor had certainly been
zuilty of a negligent breach of contract, ‘not every breach of duty by a
fiduciary is a breach of fiduciary duty’."”

Of the two aspects of agency, only the second concerns a book purporung
to deal with the general principles of contract law. We shall, therefore,
consider the formation and termination of agency and aiso the position of
third parties with whom the agent contracts, butshall omitall reference to the
rights and liabilites of the principal and agent infer se.

2 Formation of agency

The relationship of principal and agent may arise in any one of five ways: by
expressappointment, by virtue of the doctrine of estoppel. by the subsequent
ranfication by the principal of a contract made on his behalf without any
authorisation from him, by implication of law in cases where it is urgently
necessarv that one man should act on behalf of another, and by presumpton
of law in the case of cohabitation.

'3 Halifax Mortgage Services Lud v Stepsky [1996] 2 All ER 277

16 Bristol and West Building Society v May, May & Merriman [1996] 2 All ER 801; Brstol and
West Buiding Society v Fancy & Jackson {1997] 4 All ER 382.

|7 Mortgage Express Lid v Rowerman <7 Partners [1996] 2 All ER 336: National Home Loans
Corgm plc v Giffen Couch & Archer [1997] 3 All ER 308.

13 [1996] + All ER 698

10 7199A] 4 All ER 698 at T11-712 per Millert Lf. The lender hoped to recover more of
irs loss 1n equity than it would have done at common law,
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A EXPRESSAPPOINTMENT

Except in one case no formality, such as writing. is required for the vahd
appointment of an agent. An oral appointment 1s effecuve. This is so ever.
though the contract which the agent 1s authorised 1o make is one thart i
required bvlawto be made in writing. such asa contractto buvortotake aleass
of land. Thusifan agentappointed orallvsignsa contractin his own name for
the purchase of land. the principal can give parol evidence to show the
existence of the agency. and can then enforce the contract against either the
agent or the vendor.”

The one exception iswhere the authoritv of the agentis to execuie a deed
on behalf of the principal. in which case the agencv 1tself must be created n
deed. The agent, in other words. must be given a power of attornev. Instances
of transactions for which a deed 1s necessary are convevances of land. leases
exceeding three vears. and the transfer of a share in a Briush ship. So if an
agent is authorised to execute a convevance of land to a purchaser. he must
be appointed by deed. but this is not necessarv if his authorit is merelv w
enter into a conuact for the sale of the land.

E AGENCYBYESTOPPEL

Thesubjectofagency by estoppel mavbe introduced bva quotavon irom Lord
Cranworth:

Noone can become the agent of another person except by the will of that persor.
His will may be manifested an writing. or oraliv or simply by placing another in
a situation in which according to the ordinary rules of law. or perhaps it would
be more correct to sav, according to the ordinary usages of mankind, that other
is understood to represent and act for the person who has so placed him ... The
proposition. however, 1s not at variance with the doctrine that where one has s«
acted as from his conduct 1o lead another 10 believe that he has appointed
someone to act as‘his agent. and knows that that other person is about tc act o1
tha: belief. then. unless he interposes, he will in general be esiopped from
disputing the agency. though in factnoagencvreallv exisied ... Another proposinor.
10 be kept constantly in view is. that the burden of proof s on the person aealing
with anyone as an agent, through whom he seeks to charge another as princina.
He must show that the agency did exist. and that the agent had the authorn he
assumed Lo exercise. or otherwise that the pnnapal 1s estopped from dispuung
it
While, therefore. a person cannot be bound as principal by a contract made
without his authority, vetif the proved result of his conduct s that A appear:
to be his agent and makes a contract with a third person whe relies on tha:
appearance, he mav be estopped from denving the existence of the authorin.
An apparent or ostensible agencv is as effecuve as an agencv deliberateis
created. Appearance and realitv are one.
If. for instance. a member of a partnership redres without notifving the
public, he wil] be bound bv contracts made by the remaining parters with

20 Heard v Pilin (18691 4 Ch App 548
1 Poie v Leask (1862) 3% L] Ch 155 a1 161-162. See aiso Sprro v Lmiem [1973]1 3 All ERE
314, [1975! 1 WLR 100¢
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persons who had previously had dealings with the firm or who were aware of
his membership, provided. of course, that thev had no nouace ot his rearement.’
A retiring member must give reasonable public notuce of his retrement, or
he will be guilty of conduct calculated to induce others to rely on his credit.
Again, if P has been accustomed to acceptand to pay for goods boughton his
behalf by A from X, he may be liable for a purchase made in the customary
manner, even though it is made by A fraudulently after he has left his
employment.’ In such a case A would appear to X to retain his former
authority. Or suppose that a husband has for several years paid for artcles of
luxury bought by his wife at X's shop and then forbids her to pledge his credit
any further in this manner: it cannot be doubted that, failing an express
warning to X, he will be liable as principal if she makes similar contracts in the
furure.*

In all these cases a person who has no authority whatever to represent
another is nevertheless regarded as an apparent agent. But, as we shall see
later, the doctrine of estoppel, employed here to create the reladonship of
principal and agent, plays an even more important part where a regularly
constituted agent exceeds his actual authority.?

C RATIFICATION

If A, withoutany precedentauthority whatsoever, purports to contractwith X
for and on behalf of P, and later P ratifies and adopts the contract, the
relationship of principal and agent arises between P and A.

In that case the principal is bound by the act whether it be for his detriment or
advantage, and whether it is founded on a tort or a contract, and with all the
consequences which follow from the same act done by his authority.®

If a principal ratifies part of a contract he is taken to have ratified it in toto. He
cannot select such of its provision as may operate to his advantage.” The
ratification relates back to the contract made by A, and both X and P are in
exactly the same position asif P had been the original contracting party. Omnas
ratihabitio retrotrahitur ac priori mandato aequiparatur.

Suppose that on 1 May, X offers to buy land from Awho in factis manager
and agentof the property on behalf of P, On 2 May, A accepts this offeron
P’s behalf though he has no actual or apparentauthority todoso. On 4 May,
X purports to revoke the offer; on 10 May, P raafies the acceptance of A.

Here the ratification relates back to the moment of acceptance. It follows,
therefore, that X's attempted revocation is inoperative as being too late, and
that P is entitled to claim specific performance.’ There can, however, be no

2 Scarf v Jardine (1882) 7 App Cas 345 at 349, per Lord Selborne.

3 Summers v Solomon (1857) 26 LJQB 301. This case was distinguished in Hambro v
Bumand [1903] 2 KB 399.

4  Debenham u Mellon (1880) 5 QBD 394 at 403

5 Pp 346 ff, below.

6 Wilson v Tumman (1843) 6 Man & G 236 at 242,

7  Cormnwal v Wilson (1750) 1| Ves Sen 309; Re Mawcon Ltd {1969] | WLR 78 at 33, per
Pennycuick J.

8  Boltan Partners v Lambert (1839) 41 ChD 295. This case, though approved in Lawson

Inspector of Taxes) v Hosemaster Ltd T1966] 2 All ER 944, [1966] | WLR 1300. was
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ratification unless the offer has been unconditonally accepted. for. unless
and until this is proved. no contract exisis to be ratified. If A’s acceptance on
9 Mavwasnot absolute, but was expressiv made subjectio ratification by P, there
would be no complete contract until P ratified, and a revocation by X before
that date would be effective.*

The prerequisites of ratificauon are as follows:

i Contract must be professedly made on behalf of the principal

First, the person who makes the contract must profess at the ume of making
it to be acting on behalf of. and intending to bind, the person who subsequenty
ratifies the contract.” Ordinarily. the person making the contract will be
required to name his professed principal, butithas been said to be sufficient
if the principal. though not named, is ‘capable of being ascertained’ at the
time of the contract.” an expression which is presumably emploved here to
mean ‘identifiable’. So understood, it would cover, for instance. the case of
a person contracting 'on behalf of my brother'.” Itis not, however. sufficient
that the person contracung should merely indicate that he is acung as agent
without more. He must name, or otherwise sufficientlyidentify, the person for
whom he professes to act. A fortiori. if he makes no allusion 1o agency, but gives
the appearance of contracting in his own right, the contract cannot later be
adopted by another for whom in wuth he intended to act. This primary
requirement, that an agent should be obliged to advertise his intenuon.
though nowwell established, 1s scarcely consistent with the earlier and equally
well established doctrine of the undisclosed principal, under which a principal
can enforce a contract made by an agent with his authority even though the
existence of the agency was not disclosed to the other contracting partv.”* The
doctrine of ratification mav be anomalous, butitis difficult to appreciate why
it should not apply to an agency which is not only unauthorised. but also
undisclosed. if an undisclosed principal can avail himself of an authorised
act. In Keighley, Maxsted & Co v Durant,” Lord James, in repudiaung this
suggestion, said:

severelv criticised bv Frv in his Specific Performance. note A. He regards the contract
between X and P as being one made without consensus. The court said that it was madc
when A accepted, but at that moment P had not consented to such a contract bemng
made on his behalf. It was a contract made at the will of a stranger and without the will
of one of the contracung parues. There is force in this crincism, though it 1s colourec
bv contemporary preoccupanon with the idea of consensus. It is true that the efiect
of the decision is Lo impose a liabihrv upon X if P so wishes, while leaving P a free choice
in the matter. The decision was also doubted by the Privy Council in Fleming v Bank o
New Zealand [1900] AC 577 at 587 Cf Presentaciones Musicales SA v Secunda [1994] ©
All ER 737

Q  Watson v Davies [19311 1 Ch 455: Warehousing and Forwarding Co of East Afnco Litd 1
Jafferali & Sons Lid [1964] AC 1, [1963] 3 All ER 571.

10 Keghley, Maxsted & Co v Durant [1901) AC 240; Impenal Bank of Canada v Begiey [1936]
2 All ER 367.

11 Watson v Swann (1862) 11 CBNS 756 at 771. per Willes |. Kaghin, Maxsied & Co v Duran:
[1901] AC 240 at 255. Eastern Construction Co Lid v Netwonal Trust Co Lid and Schmid:
[1914] AC 197 at 213

19 ‘I is not necessarv that he should be named but there must be such a descnpuon of
him as shall amount to a reasonabie designation of the person initended to be bound
bv the contract’: Watson 1 Swann. above, at 771, per Willes |

182 Pp 540-543. beiow

14 [1901] AC 240
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To establish that a man s thoughts unexpressed and unrecorded can torm the
1asis Of 4 conract so as to bind other persons and make them liable on a contract
thev never made with persons thev never heard ot seems asomewhatdifficult task.

It is. however, a difficultv that has been readily surmounted by the law in its
evolution of the doctrine of the undisclosed principal. In the Keighley, Maxsted
-ase:l

A was authorised by P to buy wheat at 44s 3d aquarter onajointaccount for
himseif and P. Wheart was unobtainable at this price, and therefore in
sxcess ot hisauthority he agreed to buy from Xat44s 6d a quarter. Though
he intended to purchase on the joint account, A contracted in his own
name and did not disciose the agency to X. The next day P ratified the
purchase at the unauthorised price, but ultimately he and A failed to take
delivery.

An acuon brought by X against P for breach of contract failed on the ground
that the purchase had not been professedly made on his behalf. Apparently
ignoring the doctrine of the undisclosed principal, Lord Macnaghten
remarked that ‘obligations are not to be created by, or founded upon,
undisclosed intentions’.

i Must be competent principal at time of contract

The second conditdon of ratification is that at the time when the contract was
made the agent must have hada competent principal.” This condition is not
sausfied, for instance, if he purported toacton behaif ofan alien enemy.” Nor
isitsatisfied if he purported to contract on behalf ofaprincipal whoatthe ime
of the contract lacked legal personality, for rights and obligations cannot
attach to a non-existent person. Thisisimportantin thecase of contracts made
on behalf of a company projected but not vetformed.

If, for instance, it is proposed to form a motor garage company provided
that a certain plot of land can be obtained, and A, purporting to act on
behalf of the projected company, makes a contract for the purchase of the
land., the contract cannot be raufied by the company upon its formation.

As Erle CJ said in the leading case of Kelner v Baxter:”

When the company came afterwards into existence it was a totally new creature,
having rights and obligauons from that time, but no rights or obligauons by
reason of anything which might have been done before.

The proper course to adopt in the case of such a potenual company is 10
provide thatif the company is not registered by a certain date the contract shall
be null and void, but that if it is so registered there shall be a transfer to it of
the contractual rights and liabilities.

Whether a person who contracts on behalf of 2 non-existent principal is
himself liable depends upon the circumstances. The fact that the principal
when he comes into existence is not liable does not necessarily mean that the
agent s in all cases an effecuve party 10 the contract. As was said in an
Australian case:

15 Keiner v Baxter (1866) LR 2 CP 174; Scott v Lord Ebury (1867) LR 2 C
16 Boston Deep Sea Fishing and lce Co Lid v Farnham [1957] 3 All ER 204, [
1051.

1xKRY LR 2 CP u [83%
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The fundamental question m every casemust be what the parties intended or must
be fairlv understood to have intended.'®

The agent may so conduct himself as to become a partv, and if this is the
common intenton and if itdoes notcontradictany written instrument, then,
asin Kelnerv Baxter, the contractis enforceable bvand against him. Butif there
is nothing in the circumstances to show that he contracted personally, there
is no rule which converts him automatically into a principal merely because
at the nme of the contract there was nobody else capable of being bound.*
Thus in one case, a memorandum of a contract for the sale of goods by a
company was signed by the seilers: Yours faithfully, Leopoid Newborne
(London) Ltd’, after which was written the name Leopoid Newborne. On it
appearing that the company was incapable of being a contracting party since
ithad not been registered when the memorandum was compieted, it was held
that Leopoid Newborne himseif could notsue the buvers for non-acceptance
of the goods, since there was nothing to show that he intended himself to be
the seller. The only contracting party was the company, and ail that Newborne
intended to do bv the addidon of his own name was to authenticate the
signature of the company.™

The posiaon has been altered bysecton 9(2) of the European Communities
Act 1972 (now Companies Act 1985, section 361(4)) which provides:

Where a contract purports to be made by a company or by a person as agent for -
a company, at a ume when the company has not been formed, then subject to
any agreement to the conurarv the contractshall have effect as a contract entered
into by the person purporting to act for the company or as agent for it and he
shail be personally liable on the contract accordingly. ?

It will be seen that this provision makes no change in the position of the
company, which stll cannot ratify the contract. Itis clearlyintended however
to increase the number of cases where the agentis personally liable. How far
itin fact does so depends on the meaning given to the words ‘subject to any
agreementto the contrary . In Phonogram Ltdv Lane* the Court of Appeal held
thatan agreementto the contrary could not be inferred from the fact that the
agents had signed ‘for and on behalf of [the unformed company].

ut  Voud contracts cannot be ratified

The third essennal is that there should be an act capable of ratification. Any
contract made by A professing to act on behalf of P is capable of ratification,
even though A acted traudulently and with intent to benefit himself alone,*
provided, however, that it is a contract which P could validlv have made. A
contract that is void in its inception cannot be ratified. [t would seem on
principle that a forgerv is incapable of ratification not because it is a legal
nullity, as indeed itis, but because a forger does not profess to actasan agent.
The question arose in Brook v Hook:'

L3 Summergreens v Parker (1950) 300 CLR 304 at 323, per Fullager |. See also Blark v
Smallwood (1963) 39 ALJR $05. For a general discussion. see Baxt 30 MLR 328

19 Hotllman v Puilin (1884) Cab & El 254: Newborne v Sensolid (Great Britaini Ltd [1954]
1 QB 45. [1953] | All ER 708.

20 Newborne v Sensoizd ( Great Bntain) Lid above, criticised bv Gross 37 LQR 367 at 382-385

| See Prenuce 839 LQR 518 ar 530-333: Farrar and Powles 36 MLR 270 at 277.

2 [1982] QB 938, [1981] 3 All ER 182,

3 Re Tiedemann und Ledermann Freres [1399] 2 QB 56

i 18717 LR 5 Exch <9
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P's name was forged by A to a joint and several promissory note for £20
purporting to be made by Pand A in favour of X. In order to save A, P later
signed the following memorandum:

I hold mvself responsible for a bili dated November 7th for £20 bearing my
signature and that of A.

What A had written in effect was: ‘Here is P's signature written by himself.” He
did notsay or imply, ‘I make this note asagent of P.' The majonty of the court,
therefore, repudiated the suggestion that P was liable as having ratified the
contract of 7 November, for as Kellv CB observed in an interlocutory remark:
“The defendant could not ratify an act which did not profess to be done for
him or on his account.”

D AGENCY OF NECESSITY

There is a limited class of case in which, on the ground of urgent necessity,
one person mav be bound by a contract made by another on his behalf but
without his authority. This doctrine, which the courtsare reluctant to extend,*
probably applies only where there is already some existing contractual
relationship between the principal and the person who acts on his behalf, as
there is for instance between the ownerand the master of aship. Itisexuremely
doubtful whether a person can be bound by the act of a complete stranger.’
It is well settled, however, that the master of a ship is entitled, in cases of
accident and emergency, to enter into a contract which will bind the owners
of the cargo. notwithstanding that it transcends his express authoriry, if it is
bona fidemade in the bestinterests of the owners concerned.” The same power
is possessed by a land carrier in respect of perishable goods.”

A person who seeks to bind a principal on these grounds bears the onus
of proving that the course adopted by the carrier was reasonably necessaryin
the circumstances, and also that it was practically impossible to communicate
with the cargo owners.

E PRESUMED AGENCY IN THE CASE OF COHABITATION

Marriage does not give the wife any innate power to bind her husband by
contracts with third persons, but where she is living with him there i 2
presumption, though no more, that she is entitled to pledge his credit for
necessaries which are suitable to his stvle of living and which fall within the
domestic deparunent usually confided 1o the care of the wife."

See also per Lord Blackburn in M'Kenzie v British Linen Co (1881) 6 App Cas 82 at 9¢
Munro v Willmor: [1949) 1 KB 295, [1948] 2 All ER 983.

Jebara v Otioman Bank [1927] 2 KB 254 a1 271, per Scrutton L.

The Argos (1873) LR 5 PC 184: Nowera v Henderson (1872) LR 7 QB 225.
Stms v Midland Riv Co [1918) ) KB 103 at 112: Sachs v Miklos [1948] 2 KB 25 at 35. [1948]
1 All ER €7 at 68, The wife's agencv of necessitv was abohshed by Matrimonial
Proceedings and Property Act 197C. s 41. i1 1s thought that the repeal of this secuor
bv Matrimonial Causes Act 1975, Sch 3 has not revived the docinine. O'Neill 36 MLR
638 at 642. 37 MLR %6(¢: Cartwright Sharp 37 MLR 240, 480

10 Debenham v Melion (1880) 6 App Cas 24 a1 36: Miss Gray Lid v Earl of Catheart (1922
3% TLR 562
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There is a presumpuon that she has such authonty in the sense thata wadesman
supplying her with necessaries upon her husband's credit and suing him, makes
outa primafacie case against him, upon prootof that fact and of the cohabitaton.
But this is a mere presumption of fact founded upon the supposition that wives
cohabiting with their husbands ordinarily have authority to manage in their own
way certain departments of the household expenditure, and to pledge their
husband’s credit in respect of marters coming within those departments. !

The presumption applies equally in the case of a woman living with a man as
his mustress. ™

Necessaries for this purpose have been authoritatvely defined as ‘things
thatare really necessaryand suitable to the style inwhich the husband chooses
to live, inso far as the articles fall fairlvwithin the domestic departmentwhich
is ordinarily confided to the management of the wife'.”* It is the ostensible
not the justfiable mode of living that sets the standard. and if a husband
chooses to live bevond his means his liability may be correspondingly
increased." Necessaries include clothing, both for the wife and her children,
articles of household equipment, food, medicines and medical attendance.
and the hiring of servants. The liability of the husband, however, s always
subject to the proviso that the goods are suitable and reasonable not onlyin
kind but also in quantity. An action cannot be maintained against him in
respect of extravagant orders.

The tradesman bears the burden of proving affirmadvely to the sausfaction
of the court that the goods supplied to the wife are necessaries.” If he is
unable to do this, as for instance where the goods consistof jewels'” orarticles
of luxury such as a gold pencil case or a guitar,* his only action lies against
the wife, unless he can show an express or implied assent by the husband to
the contract.

If a tradesman is about to trust a married woman for what are not necessaries,

and to an extent beyond what her situation in life requires, he oughtin common

prudence to enquire of the husband if she has his consent for the order she is

giving."?
[twasheld in 1870 thatajudge may withdrawa case fromajury ifhe considers
that there is no reasonable evidence upon which they could classify the goods
as necessaries.®

Evenwhere the goods, however, are undoubtedly necessaries the husband
is only presumptively liable, and he may rebut the presumpton and so
escape liability. The presumpuon is rebutted if he proves that he expressly
warned the tradesman not to supply goods on credit; that his wife was already
supplied with sufficient articles of that kind' or with a sufficient allowance
with which to purchase them;* or that he had expressly forbidden her to

Ll Debenham v Meilon (1880) 3 QBD 394 at 402, per Thesiger L].
12 Ryan v Sams (1848) 12 QB 460,

L3 Phillipson v Havter (1870) LR 6 CP 38 at 42, per Willes J.

L4 Waithman v Wakefieid (1807) | Camp 120.

15 Lane v [ronmonger (1844) 13 M & W 368.

16 Phillipson v Hayter {1870) LR 65 CP 38 at 42,

17 Montague v Benedict (1825) 3 B & C 631.

18 Phillipson v Hayter. above.

19 Montague v Benedict (1825) 3 B & C 531 at 536, per Bayviev |.
20 Phullipson v Hayter (1870) LR 6 CP 38 at 40.

1 Seaton v Bemedict 1828) 3 Bing 28.

2 Morel Bros & Co [td v Earl o 'll-'—::mmﬂ."nnrf 1904] AC 11
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pledge hiscredit.” The reason why an express prohibition not communicated
10 the tradesman is a sufficient rebuttal is that the right of a wife to bind hes
husband rests solely upon the law of agency and, aswe have seen.no one can
occupy the position of a principal against his will. At the same time it is
imporiant 1o observe that if the husband has held his wife outin the past o
the plaintff so as 10 invesi her with apparent au thority under the docirine
of estoppel. 2 mere private prohibiton addressed solelv 1o her will not
relieve him from liabilitv in respect of her future purchases of a similar
nature. In such a case i1 is his duty to convev an express warning to the
tradesman.

3 Position of principal and agent with regard to third parties

The guestion 1o be considered here is whether the principal or the agent is
capable of suing, or of being sued. by the third party with whom the agent has
completed the contract. The positiorrof the agent with regard to such a third
partv varies according to the circumstances. Presuming that the agent is
authorised 1o make the contract. there are three possible cases.

First. the agent mav not onlv disclose 10 the third party the fact that be is
a mere agent, but may also name his principal.

Secondiy, he may disclose the fact of the agency but withhold the name of
the principal.

Thirdlv, he may conceal both facts, in which case the third party will believe,
contrary to the truth, that the agent s himself the principal and that nobods
else 1s interested in the contract

In considering the question whether the principal or the agent is a
competent party to litigation the courts have gradually evolved certain
general rules which vary with each of these three cases. The prima facie rule
is. for instance. that if the contract is made for a named principal, then the
principal alonecan sue or be sued. It is important, however, to recognise at
once that these rules are of a purelv general character—mere rebuttable
presumptions that are capable of being displaced by proof that the partes
intended otherwise. Too much force must not be attributed to them, for at
botiom the question whether the agent or the principal is competent to sue
or 1o be sued is one of construction dependent inter alia upon the form of
the contract between the agent and the third party. In short. the intention
of the parties, so far as it appears from the circumstances. is decisive. but if
no clear intention is evidenced then the question is determined bv certain
general principles that have been laid down 1o meet the three differen:
cases.

Our discussion of the matter is based upon the following classificauon:

A The agent has authority and is known to be an agent, and his principal is
(1) named. (2) not named.

B The agent has authonitv in fact but he does not disclose the existence of
the agencs.

7 Joliv v Reec (1862 15 CBNS 625
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A THEAGENT HASAUTHORITY AND IS KNOWN TO BE AN AGENT

1 HIS PRINCIPAL IS NAMED
The general rule in this case is tradinonally stated as tollows:

The contract 1s the contract of the principal, not that of the agent, and pnma
tacie at common law the only person who can sue is the principal and the only
person who can be sued is the principal.’

Normally the agent possesses neither rights’ nor liabilities® with regard o
third parues. This general ruie, however, though constandy repeated, is, as
we have said, far from inflexible. [t mav be excluded bv the express intendon
of the parues. [n the words of Wright J:

Also. and this is verv important, in ail cases the parties can bv their express
contract provide rhat the agent shall be the person liable either concurrently
with or to the exclusion of the principal, or that the agent shall be the parw to
sue either concurrendy with or ro the exclusion of the principal.’

Thus, an agentmay sue or be sued upon a written contractin which he states:
‘Tformyownself contract'. though of course, the principal also remains liable
and entdtled.®

So oo cases have arisen where a seller, when asked by an agent to supply
goods to a named principal, retuses to do so unless the agent assumes sole
liability for payment. Insuch a case, of course. the agent makes himseifliable
if he accepts the condition, and the seller cannot afterwards charge the
principal. The judges have sometimes explained the posigon by saving that
the seller is held to an election made at a time when he was free to choose
between the one partv and the other.”

Further, the intention to make the agenta party may be inferred as well as
expressed, and itis purelya question of construction in each case, dependent
upon the form and terms of the particular contractand upon the surrounding
circumstances, whether such an intenton is disclosed.

The intention for which the courtlooks is an objective intention of both parties,
based on what two businessmen making a contract of that nature, in those terms
and those surrounding circumstancés must be taken to have intended.'®

The tenor of the decisions is that if a man signs a contract in his own name
without any qualification, something verv strong indeed on the face of the
contract is needed to exclude his personal liabilitv;"" but if his signature is
qualified by such expressions as “on accountof’, for and on behalf of or ‘as
agent’, his personal liability is certainly negauved. "

+  Montgomenie v United Kingdom Steamship Association [1391] 1 QB 370 at 372, per Wright .
5 Farlie v Fenton 11870) LR 5 Exch 169.

6  Paguin v Beaucierk [1906] AC 148.

7 Montgomerie v [nited Kingrdom Steamship Association [1891] 1 QB 370 ac 372.

8 Fisher v Marsh (1863) 5 B % 3 411 at 415, per Blackburn J.

9 Calder v Dobetl (1871) LR 6 CP 486 at 494, citing Addison v Gandassequi (1812) 4 Taunt

374 Paterson v Gandassequr 1 1812) 15 East 52
10 The Swan [1968) © Llovd's Rep 3 at 12, per Brandon |.

L1 Cooke v Wilson (1336) | CBNS 1533 at 162, per Cresswell [. Gadd v Houghton (1876) 1
Ex D 357 at 360.

|2 Gadd v Houghton, above: Universal Steam Navegason O [td = james McKenvie & Co [ 1923]
AC 492; Lester v Balfour Williamson Merchant Shrppers Lid [1953] 1 QB 168 7[953] 1

AL ER 1146. [t 15 a litde difficult to reconcrie The Swan (1968] | Llovd's Rep 3, with
these authornities: see Legh-Jones 32 MLR 327, contra Revoolds 33 LQR 92,
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To infer the intention of parues is seldom a simple matter. but in this
particular context the chief sources of enlightenmentare. first. the descripuon
of the parties in the bodyv of the contract and. secondiy, the signature of the
agent.

~ If in both places the agent is referred 1o as agent. itis almost impossible to
regard him as a contracting party: butif in neither place is there any menuon
of the agency, 1t 1s almost impossible 10 deny that he is a contracting parn.

If he is described as agentin one part of the contract oniyv. whether in the
bodvorin the signature. itis presumed that he is nota contracung party. but
the presumpuon may be rebutted from the context

2 HIS PRINCIPAL IS NOT NAMED

Does the mere non-disclosure of the name of the principal vary the position
of the partesr Once more the general rule 1s that the agentdrops out, butonce
more whether he doesso or notdepends essenuallyupon the intention of the
partes. 1t 1s still a question of construction. dependent inter alia upon the
form of the contract or the nature of the agent’s business. whether thev
intended thatthe agentshould possessrights and liabilities. Where, however,
the name of the principal has not been disclosed an intention that the agent
shall be a contracting party will more readilv be inferred. Obviously, where
there has been nosuch disclosure, greater significance is to be attached 1o the
rule already cited that, if a man signs a contract in his own name..there must
be something very strong on the face of the contract to deprive him of rights
and liabilities. But the contractis construed according to its natural meaning
and, if it clearly shows that the agent must have been understood 1o have
contracted merely as an agent, then, despite the fact that the principal for
whom he acted has not been named, effectis given 1o the natural meaning of
the words, and he drops out of the transaction.
The position may be illustrated bv the case of Southwell v Bowditch: ™

A broker issued a contract note couched in these terms:

Messrs Southwell. T have this dav sold by vour order to mv principals, etc. 1 per
cenl brokerage.

(Signed) W A Bowdiich.

It will be observed that the defendant, though referring to principals. signed
this contract in his own name without anv addidonal words to show that he
signed in the capacitv of agent. butmevertheless it was held that he was not
personally liable for the price of the goods sold. In the course of hisjudgment
Jessel MR said:

There is nothing whateveron ¢he contract 1o show that the defendant
intended to act otherwrse than as broker. No doubt it does not absolutel
follow from the defendantappearing on the contractto be 2 broker that heis
notliable as principal. There are two wavs in which he might so be made liable:
first, intenton on the face of the contract making the agent hiable as well as
the principal: secondiy. usage.

1% (1876) 1 CPD 374. For a parallel siuation in an oral contract. sec A and | Viassopuios
Lid »» Nev Shrpgnng Lid. The Sante Carma [19777 1 Liovd's Rep 47%
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SPECIAL CASES

Whether the principal has been named or not, there are three excepuonal
cases in each of which the position of the agentis determined by special rules.
These are where the agent executes a deed in his own name; where he puts
his name to a negotiable instrument: and where there is some relevant trade
usage. We will take these cases separately.”

i Contracts under seal

If an agent makes a contract under seal on behalf of another it has long been
established that he is personally liable and entitled under it, and that the
principal has neither rights nor obligatons.* Thatis what s called a “tecanical
rule’, ie 1o quote the words of Martin B, arule ‘which is established bvauthority
and precedent, which does not depend upon reasoning or argument, but is
a fixed established rule to be acted upon, and only discussed as regards its
application”.”

[tformerly produced thisinconvenientresuit, thata man who gave a power
of attorney to another in order, for instance, that his affairs might be
administered during his absence or illness, could neither sue nor be sued
upon contracts made under its authority if they were made by deed. This
particular inconvenience has, however, been removed by legislation.”

The technical rule, however, is subject to this limitaton, that if the agent
enters into a sealed contract as trustee for the principal, whether the trustis
disclosed on the face of the contract or not, and he refuses to enforce itagainst
the other party, then the principal, gua beneficiary, may himself enforce any
proprietary night towhich he is entitled by bringing an action against the third
partyand the agent.” It would seem to follow that in such a case the principal
is equally liable to be sued by the third party.

it Negotiableinstruments

An agentcontracts no personal liability under a negotiable instrumentin the
issue of which he is implicated unless he adds his name as a party to it; but if
he does appear as a party then his liability depends upon whether he signs
as acceptor or in some other capacity'such as drawer or endorser.

Where he appears as acceptor the crucial question is whether the bill is
drawn on him or not. If it is drawn on him in his own name, his acceptance
renders him personally liable even though he adds words to his signature
describing himself as agent. To escape liability he mustadd words indicatng
that he is acting in a purely ministerial capacity.” In one case, for instance,
Charles. the agent of a company, wrote the following across the face of a bill
which had been drawn on him, not on the company:

14 Some of these cases may occur when the agent is acting for an undisclosed principal.
but as this is not likely to happen in pracuce, it scems more convenient to deal with
them here. [t was formerlv thought that a fourth exceptional case is where an agent
contracts nn hehalt of a foreign principal; p 338, below.

15 Re International Contract Co. Piwkening’s Clatm (18371) 6 Ch App 325: Schack v Anthony
(1813) 1 M & 5 573

16 Chesterfield Colliery Co © Hawkins (1863) 3 H & C 677 at 691-692.

17 Law of Propertv Act 1925 s 123,

|8 Harmer v Armstrong [1934) Ch b3, In such a case the rights and liabilities of the partes
ire zoverned by the doctnne discussed. pp 303 £, above.

19 Rills of Exchange Act 1882, 5 26
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Accepted for the company. W Charles. Purser.

It was held that he was personallv liable.”

If. however, the bill isnot drawn on the agent. his acceptance, even though
unqualified, does not render him hiable.’ Thus, for instance, if a bill is drawn
on a company, the directors incur no personal liabilitv if thev write the
following on the instrument:

Accepted. X and Y, Directors of the company.

Where an agent draws or endorses a negotiable instrument the position is as
follows. If he signs his name withoutany qualification he is personaliv liable.*
If he adds a qualification there are two classes of cases. A qualification which
clearly indicates that he is contracting as agent for another, as, for example.
where he writes: ‘Forand on behalf of jones, asagent ', relieves him of personal
liability;* but an ambiguous qualificauon, which leaves it doubtful whether he
is acung in a purelv representative capacity or not, renders him liable. The
endorsement, forinstance, ‘X andY, Directors’, will render X and Yliable, for
the word ‘Directors’ does notnecessarilv show that they were acting asagents,
but may equally well have been used to.explain why their names appeared on
the bill at all.*

il Trade usage

The position of an agentas a contracting party mav be determined by a trade
usage. In one case, for instance, X and Y. who were brokers in the Colonial fruit
trade, signed the following contract:

We have this day sold for your account to our principal, etc.

(Signed) X and Y, Brokers

The principal, whose name was disclosed before delivery, refused 1o accept
the whole of the goods, and an action of non-acceptance succeeded against
the agent on proof of a custom in the fruit trade that a broker was personallv
liable if the name of the principal was not inserted in the written contract.*
A custom, however, is disregarded if it is inconsistent with the contract.®

FOREIGN PRINCIPAL

One of the trade usages established by the law merchant was thata person who
contracted as agent for a foreign principal was 1o be regarded as having
contracted as principal to the exclusion of the foreigner. In 1878, Blackburn
J said:

Where a foreigner has instructed Englisi merchants 10 act for him, ] take it that
the usage of rade. established for manv vears, has been that it is understood thas

20 Mare 1 Charles (1856 % E & B 97¢.

1 Swacey & Co Ltd v Walhs (1912) 106 LT 544

Tie Etmyille [1904] P 319,

£lisor: v Bax-Ironsiar [1925] 2 KB 801 at 307. per Scruuon LJ.
Kew v Peuter (1834, | Ad & EI 196; Ellioti v Bax-lronsiac. above,
& Fieet v Murton (1871) LR 7 QB 126.

- Barrou: and Bros v Dysier, Nalder & Co (18841 13 QBD 635,

LT}
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the forergn consutuent has not authorised the merchants 1o pledge his credit
the contract. 1o establish privin between him and the home suppher. On the
other hand. the home supplier. knowing that w0 be the usage, unless there i
something in the bargain shewing the intention 10 be otherwise. does naot trusi
the foreigner, and so does not make the foreigner responsibic wo him. and does
not make himself responsible 1o the foreigner”

The law merchant. however. is not immutable, and with the vast increase in
international trade this paruicular usage has steadily waned 10 1importance
and has now disappeared. As long ago as 1917, its continued existence was
doubted by such an experienced judge as Brayv J." and its final exunction has
now been confirmed “ In every case, foreign element or no foreign element.
the question whether the agent becomes a party to the contract or whether
privity of contract has been created between his principal and the third parn
must be determined in the light of the intention of the parues as disclosec
bvthe terms of the contractand the surrounding circumstances. The natdonalin
or domicile of the principal 1s merelv one of those circumstances, and even
so it is only of minimal importance. The statement of Lord Blackburn no
longer represents the law." A case in which the intenton of the parues was
disclosed by the terms of the contract itself was Milier. Gibb & Co v Smath and
Tyrer Ltd,"" where the facts were these;

A firm called Smith & Tvrer Litd executed the following instrument on
behalf of a foreign principal:

Contract bv which our principals sell through the agencv of Smith & Tvrer Lid
wood brokers. Liverpool, and Messrs Miller. Gibb & Co. of Liverpool. buv. etc

(Signed) Bv authonit of our principals
Smith & Tvrer Lid.
Chas H Tvrer. managing director, as agents.

The Court of Appeal had no difficulrv in holding that the intenvbon was 1o
exciude the personal habilitv of the agents.

It seems 1o me difficuli for the parties 1o have used clears- words 1o show
that the principals were 1o be liable and the agents were not to be habile .
The agents were not professing to conrtract at all. the principals were: anc
the agents state expresslv that thev have authority from their prinaipals
sign the contract '*

Indeed. 1o have denied that the agents had acted in a purelv representative
capacity would have flatlv contradicted the tenor of the instrument

7 Eltwnger Act. fir Fabncation ven Eisenbany Matenei v Cilave (1873) LR & QB 3515 a: 517
and see the authorines there cited

£ Miller, Gibk & Co v Smith and Tvrer Lid [1917] 2 KB 141: see also H O Brandt v H N Mom:«
& Co [1917] 2 KB 784 a1 797

& Teheran-Europe Co Ltd + § T Belion (Tractors) Ltd [1968] 2 QB 53: affd [19681 2 QB 54!

[1968] 2 All ER 886. See Hudson 29 MLR 352

Holt and Moseiey (London ) Ltd v Cunningnam Partmers (1949 85 L) L Rep 141 av 142

Rushoim:. Bolion and Roberts. Hadfield Lic v § G Read & (o (London) Ltd [1955] 1 Al

ER 180. [1955] T WLR 146. 150. where the foreign principal was undisciosec: Tenerar

Europe Co Lid v § T Belion (Tractors) Lic. above

11 [1917) 2 KB 141

12 Ibid at 163. per Brav |
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WHERE AGENT ISIN FACT PRINCIPAL

[tremains to consider a peculiarsituation that may arise where a man, though
purporting to be an agent, is in fact himself the principal. Here there is no
doubt that he is personally liable.” This seems to be common sense. As
Scrutton L] once remarked 'lam sure itisjusuce. [tis probably the law for that
reason.'"

Moreover the agent in such a case can himself enforce the contract,
provided that the supposed principal has not been named and also that the
terms of the contract show that the identty of the party is not material. This
was decided in Schmaitz v Avery,” where the facts were these:

A charterparty was executed between X, the owner of the ship, and A, which
expressly stated that A was acting as agent of the freighters. [t contained
these words: “This charterparty, being concluded on behalf of another
party, itis agreed that all responsibility on the partof A shall cease assoon
as the cargo isshipped.” Actually A was himseif the freighter, and he later
brought an action against X.

[twasargued that the action would notlie, since X had relied for the fulfilment
of the contract upon the undisclosed freighters with whom he helieved
himself to be dealing. Thisargument failed and the action was allowed. [t was
obvious, in accordance with the doctrine of the undisclosed principal, that the
freighters, if they had actually existed, could have enforced the contract. The
only question was whether one person can fill the characters both of principal
and agent, or rather, whether he can repudiate that of agent and assume that
of principal. [tis no doubt true that the identtv of the other party is often a
matter of vital importance, butin this case the court was of opinion thatas the
name of the freighter had never been demanded it was impossible to presume
that X would not have made the contract had he known A to be the principal.

Apersonwho has contracted as agentcannot, however, assume the character
of principal if the name of his supposed principal has been given.'

B THE AGENT HAS AUTHORITY IN FACT BUT HE DOES NOT
DISCLOSE THE EXISTENCE OF THE AGENCY

Where an agent, having authority to contract on behalf of another, makes the
contractin his own name, concealing the factthathe isa mere representative,
the doctrine of the undisclosed principal comes into play. By this doctrine
either the agent, or the principal when discovered, may be sued; and either
the agent or the principal may sue the other party to the contract.

There is nothing remackgsisde in this doctrnine so farasit concerns theageng,
The existence of an enforceable contract between him and the third party is
scarcely deniable, for he purports to act on his own behalfand the other party

13 fenkins v Hutchimson 1 1849) 13 QB 744 at 752, per Lord Denman.

14 Gardiner v Heading [1928) 2 KB 284,

15 11851) 16 QB 655: followed in Harper v Vigers Bros [1909] 2 KB 549

16 Fawrlie v Fenton (1870) LR 3 Exch 169. Where there s undoubtedly a contract which
calls for acts to be Jdone bv the agent of one party, it mav be. as a matter of construction
that those acts cannot be done by the pnncipai himself: Finchbourne Lid v Rodrgues
(1976} 3 All ER 581.
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is content with this apparent state of affairs. At any rate it is well seted that
the contract is enforceable either by’ or against” the agent. The priman
liability that rests upon hun 2s being a part 1o the conwact 1s Noi destroved
bv the fact that the principal aiso mav be added as a party.” Parol evidence is
admissible to introduce @ new party, ie the principal, butis never admissible
for the purpose of discharging an apparent party, ie the agent

What is more curious about the doctrine is that the pnncipal should be
allowed to intervene. for at first sight it seems inconsistent with elcmentan
principles thata person should be allowed to enforce a conwract that he has not
in fact made. On the other hand this right of intervention isin many cases both
justand convenient. Ii. for instance, the agent of an undisclosed seller were 10
gobankruptafter deliverv of the goods but before the payment of the price. the
money, unlessitwere demandabie by the seller direct from the buver. would go
to swell the assets diwisible among the general creditors of the agent
Considerations of this nature ultimately produced the rule, though withoutan:
manifest enthusiasm on the part of the business community, thata principal ma
disclose his existence and mav himself maintain an action against the person
withwhom hisagent contracted ® Thus. for example, if two or more arrange that
one of themselves shall buv goods in his own name on their joint behalf. they
mav jointly or severally sue the vendor in the event of a breach of contract’

These rights possessed by the agentand by the principal against the third
partv are independent rights. except that the rights of the agent are
subordinate to those of the principal * If. for example, an acton for breach of
contract brought by the agent against the third party is dismissed, this does
not preclude asimilar action bv the principal. It cannot be said that the agent
sued on behalf of his principal and that therefore the latter is estopped from
taking further proceedings.

The right of action possessed by the undisclosed principal 1s. haowever.
subject 1o twe limitatons:

First, the authority of the agent to act for the principal must have existed
at the ume of the contract.*

Secondly, if the contract, expressiv or by implication, shows thatitis to be
confined in its operation to the parties themselves, the possibilitv of agenc:
1s negatived and no one else can intervene as principal.* Whether this s the
intention of the parties is a matter of construction. Thus it has been held that
for an agent to describe himself as ‘owner™ or 'proprietor’™ of the subject
matter of the contract precludes the principal. whether disclosed or not. frora
suing or being swed. In such a case the other partv contracts upon the basis
that the person with whom he 1s dealing is sole owner of the subject marter.
anc as Lord Haldare omce said:

17 Sims v Bond (1838 5 B & Ad 38¢

18 Saxon v Blake {1861 2¢ Beav 435,

1¢ Higmns v Semior (18411 & M & W 834

20 Sennmshtre v Alderton (1745) 2 Swa 1182

1 Skimmer u.Stocks (TB21) 4 B & Ald 437.

¢ PFopir v Evans [1969) 2 Ch 255 [1968] 2 All ER 743

% Keighin. Maxsted ¢& Co v Duranr 119017 AC 240 at 251. per Lord James of Hereforc Ses
the remarks of Dipiock L1 in Gemar Grain Co In v H M F Faure and Farrciougl Lid and
Bungr Corpn | 1966 1 QB 630 a1 645, [19657 5 All ER 273 a1 2B6. See pp 525.532. apove

4 See wo potes bv PAL 1n 61 LQR 13-133: 62 LQR 20-22_ See also Goodhart and Hamsor
4 CL1 820 a: 352.85% Cf S Yir Awar v Eesterr. Imsurance Co Lid [199471 Al ER 217
Humbic + Hunte (1845 12 QB 210 a: 317

t Formem Bre 1 Formin (19100 108 LT 11¢
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Where it is a term of the contract that he should contract as owner ot that
property, you cannot show that another person is the real owner.

On the other hand, the description of a person as ‘charterer™ or ‘tenant™ or
‘landlord’™ no more negatives the existence of agency than would the
descripuon ‘contracting party’.

As a corollary to the right of intervention byan undisclosed principal it is
well established thatwhen discovered he may be sued upon the contract made
bv his agenct." Nevertheless the third party must elect which of these wo
incounsistent rights he will enforce. for the contract cannot be enforced against
both the principal and the agent.

[fa man is endtled to one of two inconsistent rights it is fitting that where with
full knowledge he has done an unequivocal act showing that he has chosen the
one he cannot afterwards pursue the other, which after the first choice is bv
reason of the inconsistency no longer his to choose.'*

Whether the conduct of the third party shows an unequivocal election to
resortto the agentalone or to the principal alone is a question of fact that must
be decided in the light of all the relevant circumstances. For instance, the
inidation by him of proceedings against one of the two parties is strong
evidence of a final election. Yet it is not necessarily conclusive, for further
evidence may show that the right of action againstthe other party had notbeen
abandoned.” This was the decision reached by the Court of Appeal in Clarkson
Booker Ltd v Andjel." The plaintiffs supplied air tickets to the value of £728 7s
6d to the defendant, a travel agent, with whom, on several occasionsin the past,
they had dealt as principal. Later, P & Co, also operating as travel agents,
disclosed that the defendant had in fact acted solely as their agent.

The plaintiffs wrote separate letters to the defendant and to P & Co
threatening proceedingsif pavment were not made. After waiting for some
five weeks they issued a writ against P & Co, but on learning two months
later that the company was insolvent they proceeded no further with the
action. They then issued a writ against the defendant and judgment was
givenin their favour in the court of firstinstance. The defendant appealed
on the ground that the plaintiffs, byserving the earlier writon P & Co had
elected to exonerate him personally from liability.

[twas held thatno such election had been made. The threat to proceed against
the defendant had never been withdrawn: his position had not been
prejudiced by the action against P & Co; and above all it was to him alone that
in the past the plaintiffs had always looked for payment.

Had the plaintiffs obtained judgment against P & Co they would, indeed,
have been precluded from suing the defendant, not because they had made
a final election. but because the law does not countenance the co-existence

T Fred Drughorn Ltd v Redenaktirbolaget Transatlantic [1919] AC 203 ar 207.

Ibid.

Danziger v Thompson [1944] KB 534, L1944] 2 All ER I51.

L0 Epps v Rothnie [1945] KB 562, [1946] | All ER 146,

Ll Thomson v Davenport (1829) 9 B & C 78.

12 L'nuted Australia Lid v Barclays Bank Lid {1941] AC | at 30. per Lord Atkin.

13 Clarkson Booker Lid v Andjei (1964] 2 QB 773, [1964] 3 All ER 260. For a critique of
the doctrine of election, see Revnolds 36 LQR 318.

14 [1964] 2 QB 775, [1964] 3 All ER 260,
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of two judgmentsin respect of the same debt or cause of actior: ' There shall
notbe more than one judgmient on one enure debt. ™ 1f. forinstance. the thirc
party obtainsjudgmentagainst a defendantwhoisinfactan agent. he cannot
sue the principal, even though at the ume of the action aganst the defendant
he was ignorant of the principal s existence and even though the judgment
remains unsatisfied.”” He must first get that judgment set aside and then sue
the principal.”

The jundical basis of the doctrine of the undisciosed principal has
aroused considerable controversy.” The anomalous feature of the doctrine
is that it aliows "one person 10 sue another on a contract not reallv made with
the person swing’.™ This patentv ignores the common law requirement of
privity of contract, and the view of Lord Lindlex, that ‘the contractisin truth.
although not in form. that of the undisclosed principal himself . has found
few supporters.’

If. therefore. we look no further than the common law. the rule that the
undisclosed principal can sue or be sued must finc its justification in business
convenience, though this will notwarrant the conclusion thatpriv of contract
exists between him and the third parrv. However, ithas been suggested bvhigh
authority that the doctrine can be ratonalised as avoiding circuity of action if
the aid of equitvisinvoked. ‘For the principal couldin equity compel the agent
tolend his name in an action to enforce the contract against the conmractor.and
would at common law be liable to indemnify the agent in respect of the
performance of the obligations assumed by the agent under the contract.”

C THE EFFECT OF A PAYMENT TO THE AGENT

It mav happen thateither the principal or the third partvsettles with the agent.
who. however. bv reason of bankruptcv or fraud, fails to pass the monevon 10
the creditor. The guestion then arises whether the paver 1s liable 10 pav over
again. There are two separate Cascs.

First. the principal, having instructed his agent to buv goods. pavs the
purchase price to the agent, who fails 1o pav the seller.

Secondly, the principal instructs his agent to sell goods; the agent sells 1
a buver and receives pavment from him. but does not pav the principa..

In the first casc. the general rule is that the principal remains liable 1o the
seller. provided at least that the agent was known by the seller tc be acung as
an agent.® The seller. however. mav be estopped by his conduct from taking

15 Kendall v Hamilton (1879) 4 App Cas 504 at 515, per Lord Cairns

16 Hammond v Schofield [1891] 1 QB 453 a 457, per Vaughan Williams j: Moore v Fianagarn
[1920] 1 KB 919 ar 925-920.

17 Kendall v Hamilion (1879) 4 App Cas 504 at 514

18 Partingion v Hawthorne (1888 52 JP 807.

16 5 LQR 359 Ames Leciures on Legol Hisiory pp 453465%: Goodhart and Hamson 4 CL.7 22¢
Higgins 28 MLR 167

2( Pollock 3 LQR 35¢

1 Keaghinn Maxsied & Co v Duran! [19017 AC 240 at 261. The fallacy of the view nas been
exposed bv Goodhart and Hamson 4 CLJ 820

©  Freeman and Lockver v Bucknurs: Park Properties (Magnal) Ltg {19647 2 QB 480 at 500

per Diplock Lj

Jrorme v Wasern (1874 3 QBD 102, affd 5 QBD 4=
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advantage of :his rule. [fhis conductunequivocally showed that he looked to
theagentalone for paymentand therebvinduced the principal, after the debt
became due, 0 sertle with the agent, resort cannot afterwards be had to the
principai.’ To gain this immunity the principal must show that he was
reasonably misled by the seiler's conduct into settling with the agenc. If, for

the purchase price. the principal will be discharged if he settles with the agent
on the faith of the receipt.’ The whole subject was reviewed in /rvine v Watson.»
where the facts were these:

Pemployed A, a broker, to buv oil for him. Aboughtfrom S, telling him that
hewas buying fora principal butnotdisciosing the name. The terms of the

despite this, S delivered the oil without receiwving pavinent. P, unaware that
S had notbeen paid, in good faith paid A. A became insolvent, whereupon
Ssued P. [i was proved that i was not the invariable custom in the oi] trade
'O insist upon pre-payment even where the terms were cash on or before
delivery,

ltwasargued on behalfof P that, since he anew that the con tract provided
for paymext in cash on or before delivery, he was justified in presuming
that S would not have made delivery without receipt of the money. This

custom been to exact pre-payment. the conclusion might well have been
different.

The question remains whether the rule is different if the seller is unaware
of the agency and deals with the agentas sole principal. If the person who is
in fact principal bona fidesettles with the agent, does he remain liable for the
price? It was decided in Heald v Kenworthy' that even here the general rule
applies and that failing estoppel the principal may be compelled to make a
second payment. In that case:

An undisclosed principal, who had authorised an agent to buy goods on
his behalf, was sued for the price by the seller. He pleaded that within a
reasonable time after the sale and not unduly early he had bona fide paid
his agent in full.

[twas held on demurrer that this plea was bad. The general rule was stated as
follows in the head note: '

Where a principal authorises his agent to pledge his credit. and the lacter makes
a purchase on his behalf and thereby creates a debt, the principal is not
discharged by payment to the agent if the monev is not paid over to the seller,

Macfarlane Ciannacopula (1358) 3 H % N 360.
Wyatt v Marquis of Hertford (1802) 3 East 147,
(1879) 5 QBD 102; affd 5 QBD 414,

(1855) 10 Exch 739,
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This rule. however. was somewhat rudelv disturbed sixteen vears later by the
decision in Armstrong v Stokes.* In that case:

P & Co employed A & Co. commission merchants. who acted sometumesior
themselves and sometimes as agents, to buy goods on their behal{. A & Co
bought from S, with whom thev had often had dealings in the past. S did
notinquire whether A & Co were on this occasion acting for principals. P
& Co in accordance with their usual custom paid A & Coin full on the next
setling day, but the moneyv did not reach S.

An action brought bv S against P & Co failed. The court considered that. as P
& Co had paid A & Co at a ume when § still gave exclusive credit to A & Co.
S could not afterwards claim from P & Co. On the surface, therefore. Ammsirong
v Stokes is a flat reversal of Heald v Kenworthy. Which decision represents the
modern law? Was the later distinguished from the earlier decision bv some
form of estoppel? On the whole itissafer to foliow Heald v Kenwartny, Armstrong
v Stokeswas severely criticised by the Court of Appealin Irvine v Watson, where
its reconsideration at some later date was foreshadowed.” and the betier
opinion is that it turned in some measure upon the fact that A & Cowere not
normal agents but commission merchants.

The second case in which the effect of a settiement with an agent requires
consideration is where the agent. having sold his principal's goods, receives
payment from the buver but does not pav the money over to his principal.
Whether the buyer is in these circumstances liable 10 pay over again depends
enorelvupon whether the agentisauthonsed 1o receive the purchase monev.
If he possesses this authority. the buver is discharged from further liabilin: if
not. the liabilitv remains. The general rule is thatan agent authorised to sell
is not authorised to receive pavment." The buver. therefore. who seeks 1o
avoid a double pavment, must prove that the authornity exisied in fact. If the
principal has expressly authorised the agent o accept payment. the matier 1s
of course clear; but failing this the buver must prove either that what he did
was the usual and well-recognised pracuce in that particular type of agency.
or that the agent had ostensible authontv to receive the monev."

The righttoset-off one debtagainstanother raises 2 similar problen Ilfan
agentauthorised to sell goods owesa personal debt to the buver. can the latter
set this off against the purchase price thatis due 1o the principal® The answer
is that he enjovs this right onlv if he has been led to believe by the conduct of
the principal that the agentis himself the owner of the goods sold. The law
has been summarised by Martin B in the foliowing words:

Where a principal permits an agent 1o sell as apparent principal and atterwards
intervenes, the buver is entitled 1o be placed 1n the same situauon at the ume of
disciosure of the real principal as if the agent had been the real contracung part.
and is entitied 10 the same detence, whether it be bv common iaw or bv statute.
pavment or sei-off, as he was enutled to at thal ame agamsi Wne agent. the
apparent principal ¥

m

(18721 LR 7 QB 59¢

¢ (18807 5 QBD 414 at 421. For a reapprasal of the decision. sce Higgins 28 MLR 167
at 175-17s.

10 Drokeford v Prerey (18661 7 B & S 515: Buavick v Grant [1924] 2 KB 485. So an estalc agen:
does not normallv have apparent authonty 1o Teceive a aeposii on penalf of the vendor
of 2 house. Sorveli v Finek [1977) AC 728. [1976] 2 All ER 371: Revnolas 92 LQR 484

11 Butwick v Grani above.

12 Isbep v Bowder (18538 € Excn 852 a: B3¢
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The quesuon generallvarises when the principal has entrusted the agentwith
possession of the goods.* In this case the buver is enttled to a set-off if he
proves that the agent sold the goods in his own name as if thev were his own.
that he himself bona fide believed the agent to be the principal in the
transacton, and that before he was undeceived in this respect the set-off had
accrued."

[tis clear, therefore, that no right of set-off exists if the buver knows the
agentto be an agent though ignorantof the principal’s identity, orif he knows
that the agent sometumes deals as agent, sometimes on his own account, but
does not tronble to ascertain the capacity in which he is acting in the present
transaction.

4+ Unauthorised acts of the agent

A THEPOSITION OF THE PRINCIPAL

[t is obvious that the principal is bound by every contract or disposition ¢*
property made by the agentwith his authority. The reverse is equallyobvious.
famanactsas agent withoutanyauthoritywhatscever, or ifan agentexceeds
his authority, the principal (apart from ratification), is not liable ar all in the
tirst case and in the second is not liable for the excess. Thus, if the managing
committee ofa club has no authority to buy goods on credit, an order given for
wine by one of the members does not bind his colleagues. The same rule
applies where an agent is adjudicated bankrupt after having disposed of his
principal’s goods contrary to instructions. In this case the principal is not
reduced to proving in the bankruptcy equally with the other creditors, but can
recover the whole price if the agent has wrongfully sold goods, and can recover
in full money or property which may have passed to the trustee in bankruprtcy.'®
Asimilar rule applied at common law to a wrongful disposition by an agent of
goods which had been entrusted to him by a principal.’” This rule, however,
and the maxim upon which it was based— nemo dat quod non habet—has been
largely modified by subsequent legislation.™

Nevertheless, to say that a principal is liable only for what has been done
within the authority of his agent leaves open the critical question: What is the
meaning of ‘authority’ in the eyes of the law? The meaning is notself-evident,
forwhat hasnotin fact been authorised may none the less be regarded by the
law as authorised. The position with regard to this matter has been restated
and clarified by two modern decisions of the Court of Appeal.” These stiow
thata distinction must be drawn between the agent's actualauthority on the
one hand, and his apparent or ostensibleauthority on the other.

13 Ceorge v Clagett (1797) 7 Term Rep 359.

L4 Montagu v Forwood [1893] 2 QB 350 applied Lleyds and Scottish Finance Ltd v Williamson
(1965] 1 All ER 641, [1965] 1 WLR 404.

U5 Cooke & Sons v Eshelby (1887) 12 App Cas 271.

16 Taylor v Plumer (1815) 3 M & S 562: Re Strachan, x b Cooke (1876) 4 ChD 123,

LT Cole v North Western Bank (1875) LR 10 CP 334 at 362, per Blackburn J.

18 Pp 348 ff. below.

L9 Freeman and Lockyer v Buckhurst Park Properties (Magnal) Ltd [1964] 2 QB 480, [1964]
L All ER.630, especially the judgment of Diplock LJ; Hely-Hutchinson v Bravhead Lid
[1968] 1 QB 349, [1967] 3 All ER 98.
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instructons that thev are not to be disposed ot butare to be rerained pending
further direcuons. The factor, however. in breach of his authonty. sells or
piedges the goods to a third partv who acts bona Jide and for value. Is the
principai to be allowed to relv upon the maxim nemo dat quod not habet, and to
succeed in an action of trover against the third parw? The common law
doctrine of ostensible ownership, analogous to the doctrine ot ostensible
agencv, could indeed have settled this problem without anv aid from the
legisiature, for it was designed to meetjust such a case as that proposed above.

The doctrine is that if the owner of goods acts in such a way as to induce
the belief in a third partv that the ownership is vested in X. and it in bona
‘ide reliance upon this belief the third party enters into some rransaction
with X under which he acquires the goods forvalue, the owner1s estopped
from disputing the validity of the transacuon.

[nsuch circumstances the apparentownership isin the eve of the law equivalent
to real ownership. Since a factorisa mercanule agent whose ordinary course of
business is to dispose of the goods of which he 1s in possession, itis obvious that
to put him in possession mustinduce the belietin the business community that
he enjovs the powers of disposition usuaily exercised by this tvpe of agent. The
courts. indeed, recognised this fact toa large extent, for thev heid thatifatactor
sold the goods of which he was in possession his principal was estopped from
denving his authonw to sell. They refused, however, to make other forms of
disposition equaily binding upon the principal. Although the well-established
custom was for factors who had received goods for disposal to advance monev
t0 the owner and then to pledge the goods in order to keep themseives in tunds,
the courts persistenty held that a pledge, as distunct from a sale, did not raise
an estoppel against the owner so as to confer a good title on an innocent
pledgee. Lord Ellenborough said:

It was a hard doctrine when the pawnee was told that the pledger of goods had
no authorw to pledge them. being a mere factor for sale; and vet since the case
of Paterson v Tashi® that doctrine has never been overturned.'®

The Factors Act, however, now affords adequate protection to persons who
hona fideenter into transactons with mercan tile agents as defined by the Act.”
Section 2(1) provides as follows:

Where a mercantile agent is. with the consent of the owner. in possession of goods
or of the documents of title to goods, any sale. pledge or other disposition of the
goods, made bv him whenacungin the ordinary course of business of a mercantile
agent, shall, subject to the provisions of this Act, be as valid as if he were expressly
authorised bv the owner of the goods to make the same: provided that the person
taking under the disposition acts in good faith, and has not at the ume of the
disposition nouce that the person making the disposition has no authority to
make the same.

This provision is extended bya later secuon to the case where a buver, having
sbtained goods with the consentof the seller, later transfers their possession

15 (1743) 2 Stra 1178

B Pickenng v Busk (1812) 13 East 3R at 4

= TFhe siton definion s A mercantle agent having in the customary course ot his
Jsiness 48 stuch deent authonw either to sell goods. or 1o consign goods tor the purpose

W osale, or o buv goords o ro0riise Inoney on the securny ot goods.” See Factors Act
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o a person who receives them in good faith under a sale, pledge or other
disposition. In this event, the buverin making the disposition is placed in the
same position bv the Act as if he were a mercantile agentin possession of the
goods with the consent of the owner. Itis irrelevant that such is not his true
description. "

Finally, it must be stressed that once ‘an agent is clothed with ostensibie
authority. no private instructions prevent his acts within the scope of that
authority from binding his principal"." Limitation is in fact imposed upon the
powers of the agentand ignored by him and will not exonerate the principal
from liability, unless, of course, their existence is known to the third partv to
the transaction™ or the third party has not relied upon the ostensible
authority of the agent.’

B THE POSITION OF THE AGENT

If a man contracts as agent without any authority in that behalf, the question
arises whether he acquires either benefits or liabilities under the transaction.

With regard to benefits, the rule is that if 2 man contracts as agent for a
named principal who has given no authority and who does not later ratify the
contract, the self-styled agentacquires no rights whatsoever, since the solvency
of the supposed principal may have induced the third party to enter into the
transaction.” Thus, a purchaser at an auction sale signed a memorandum as
agent for a named principal, and later sued in his own name to recover the
deposit. He attempted to give evidence proving that he was the principal in
the transaction, but the evidence was held to be inadmissible

On the other hand, if a man without any precedent authority contracts as
agent but does not disclose the name of his supposed principal, it has been
held in Schmaltz v Avery* that he is entitied to maintain an action in his own
name on the contract.

The positon with regard to the liability of an unauthorised agentis clear.
It varies according to the state of his belief,

Ifhe knows that he possesses no au thority to act as agent, but nevertheless
makes a representation to the contrary and in consequence causes loss 1o the
partv with whom he contracts, he may be sued in tort for the deceit *

Ii. on the other hand, he mistakenly though innocently believes that he
possesses authority, he cannot be liable in tort for deceit. Nor can he be made
liable upon the contract which he purported to make on behalf of the
principal, since this was not his contract, nor was it regarded as such by the
third party. Thus in Smouth v Ilbery:®

18 Factors'Act 1889, s 9; substanualiy reproduced in s 25(2) of the Sale of Goods Act 1893
Newtons of Wembiey Lid v Wilihams [1965] 1 QB 560, [1964] 3 All ER 539

19 National Boiwian Nawgation Co v Wilsor (1880) 5 App Cas 176 at 204. per Lord
Biackburn

20 Watieau v Fenwick [1893] ] QB 346.

! Nawonunde Building Society v Lewns [1998] 5 All ER 143.

2 Bickerton v Burvell (1816) 5 M & S 383: Fairiie v Fenton (1870) LR 5 Exch 16¢%

5 Bickerton v Burrell. above.

4 (1851) 20 LJQR 228, followed in Harper & Co v Vigers Bros [1909) © KB 549,

5 Polhili v Walter (1832) 3 B & Ad 114

6 (1842) 10 M & W 1.
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Awife, acting as the authorised agent of her husband, continually bought
zoods trom the plaintff. an English tradesman. The piaintffknew that the
husband was in China. The husband died without the knowledge ot the
parues, and the piainuff sued the wife 1o recover the price of goods
supplied to her after her authority had been revoked by the death of the
principal.

The plaintiff sued on the contract of sale but failed, for it was clear that both
in fact and in intenuon it was the husband, not the wife, who was the buver.

A contractual basis upon which the agent himself can be held liable was.
however, uitimately established in Coilen v Wright.” In that case:

A, describing himseif as the agent of P. agreed in writing to lease to the
plainuffafarm which belonged to P. Both the plaintiff and A believed that
A had the authority of P to make the lease, but thisin fact was not the case.
The plaindff, having failed in a suit for specific performance against P,
later sued to recover as damages from A's executors the costs that he had
incurred in the suit.

The action succeeded. The courtinferred from the circumstances a separate
and independent contract by which A promised that he possessed the
authorityof Pand in consideration of this promise the plaintiff agreed to take
alease of the farm. Willes |, in delivering the judgment of the majority of the
Exchequer Chamber, said:

The obligation arising in such a case is well expressed bv saying that a person,
professing to contractasagentforanother, impliedly, if notexpresslv, undertakes
to, or promises the person who enters into such contract, upon the faith of the
professed agent being duly authorised. that the authority which he professes to
have done in point of fact exist. The fact of entering into the transactuon with
the protessed agent, as such, is good consideration for the promise. ’

The decision, in other words, is an early example—perhaps the forerunner—
of the so-called ‘collateral contract™ which has been discussed in an earlier
chapter,” though it has frequently been regarded as having established a
partcular doctrine called ‘implied warranty of authority’. Thisisa misleading
description of the reasoning in the case. The court did not imply a term of
warranty in an already existing contract. [t constructed a newand independent
contract based upon the exchange of promises; on the one side that the
authonty existed and on the other thart a lease would be taken.

The doctrine thus propounded in Collen v Wright was at once accepted by
the profession and it has since been given wide currencv. [t is not confined
to contracts, butextends to everv business transaction into which a third partv
is induced to enter by a representation that the person with whom he is
dealing hasauthorty from some other person.” As Bramwell L] putitin a later
case: 'If a person requests and. by asserting that he is clothed with the
necessary authoritv induces another to enter into a negouation with himself
and into a transaction with the person whose authority he represents that he

(1857) 3 E & B 647 at 6537. See Fifoot Engiish Law and its Background pp 174177
8 See Wedderburn [1959] CLJ 8.

89 Pp n9 fI, above.

L0 Firhank's Executors v Humphrevs (1886) 18 QBD 5+4: Starkey v Bank of Engiand (1903} iC
L14: V/O Rasnoimport v Guihne & Co Lid [1966] | Llovd's Rep 1. Pean v Bristol and West - -
Buriding Society [1997] 3 All ER 170
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has.in that case there isa contract bv him that he has the authoritv of the person
with whom he requests the other 1o enter into the wransaction.””

The resultis the same if an authorin that has been expressiv conferred is
ended bv some event. such as the death or the lunacv of the principal. which
supervenes without the knowledge of the agent. This occurred, for instance.
in Yonge v Toynbee,”- where the facts were these:

Pinstructed A, a solicitor, to defend an action on his behalf. but he became
insane before the action was begun. In ignorance of P'sinsanitv A entered
an appearance, delivered a defence and took other steps in connection
with the liugation. When the plaintiff ilearned of P's condition he got the
proceedings struck out and then sued to recover his costs from A, who, he
contended. had defended the acuon without authority.

This contention was upheld. Although the solicitor’'s authoritv had
automatcallv iterminated with the insanitv of the principal, his conducttacitiv
guaranteed 11s conunued existence. ‘1 can see no difference of principle’,
said Bucklev L]. ‘between the case where the authorin never existed atall and
the case 1n which the authoritv has once existed and has ceased to exist.™™

5 Terminauon of agency

Agency is determinable either by act of the parties or bv operation of law. It
isdetermined bvact of the paruesif there is a mutual agreement to that effect:
orif the authoritv of the agentis renounced by him or revoked bv the principal.
Determinauon bv operaton of law occurs by the happening of some event
which renders the agencvunlawful and also bv the death. insanity or bankruptcy
of one of the parties. We will consider these methods seriatim.

A TERMINATION BY ACT OF THE PARTIES

An agentwho renounces his authoritv or a principal who revokes the authorin
may find that he has rendered himself liable for breach of conuract. In
deciding whether a breach has been commitied. much will depend upon
whether ornot the actual relauonship between the paruesisakin to thatwhich
exists between an emplover and an emplovee.

If the result of their agreement is to create an immediate and conunuing
nexus between them, as for example where the agent has promised to devote
his ume and energv on behalf of the principal in return for reward. their
relauonship bearsaclose analogvio that berween an emploverand empiovee.
Theagenthasagreed to serve the principal: the principal has agreed 1o accept
and to pavforthatservice. Itisclear. therefore, thatanyunilateral termination
of the relauonship bv either partv will be wrongful uniess it1s in accordance
with the contract. If there 1s an express term dealing with the matier. cadi
quaestio. If not. all depends upon the construcuon of the contract. In the case
of everv contract. whether it be one of agencv or not. the common intention

11 Lhckson v Reuter's Teiegram Co (1877) 3 CPD l-ai 5
1¥ [191¢) 1 RB 215
15 Ibid a1 226
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ot the parues with regard to the power of terminauon must be ascertained in
the light ot all the admissible evidence.

Anagreementwhich issilentaboutdeterminanon will notbe determinable unless
the facts of the case. such as the subject matter ot the agreement. the nature of
the contract or the circumstances in which the agreement was made. support a
tfinding that the parues intended thart it shouid be determinabie.'!

Thus in Martin-Baker Aircraft Co v Canadian Flight Equipment:®

A was appointed sole seiling agent on the North American Continent of
allthe productsof P & Co. He agreed to use his bestendeavours to promote
salesin thatterritorv, to acras general marketing consultant for P & Co and
not o become interested in the saie of competitive products. His
remuneration was to be a commission at the rate of 17%% on orders
nbtained bv him.

P & Co desired to determine the relatonship, but A contended that it was
terminable onlv by mutual consent. There could be no doubt that the mutual
promises constituted a contract binding upon both parties. There was express
provision for the summarv termination of the relationship in two particular
events, butnosimilar provision to meetother circumstances. McNair | constued
the contract as being closelv analogous to one between master and servantand
therefore as one that could not ratonally be regarded as establishing a
permanent bond between the parties. One party alone.could not, indeed.
terminate itsummarily, but he could terminate it bvserving reasonable notice
on the other, that is to sav in the instant case, twelve months’ notice.

The presence or absence of a power of termination is a question which
raises formidable difficulties throughout the law of contract—difficulties
endemic in the application of rules of construction. Such rules are not
docile servants and are the more intractable where unaccompanied bvsom=
iniual presuamption. Bucklev]in Re Spenborough UDC’s Agreement'® denied the
existence ofany presumption either in favour of or against terminability. He
was, indeed, confronted with inconsistent dicta in two House of Lords
cases”’ and he mav well have felt reluctant to choose between them. Neither
of them was in tact concerned with problems of agencvor emplovment, and
in these two tvpes of contractat least the possibilitv of termination is tolerably
well settled.”

In many cases of agency, the relauonship between the parues, unlike that
berween emplover and servant, imposes no binding obligation upon either
partv. Thisisso, for instance, where an owner puts the sale of his property into
the hands of an estate agent on commission terms. Here, the agent is not
bound to doanything. Nor, at the outset, is the principal bound to do anything,
for his onlv promise is to pay commission if and when the agent has brought

L4 Re Spenborough UDC's Agreement (19687 Ch 139 ar 147, [1967] 1 Al ER 939 at 962, per
Bucklev LJ. \

13 [1953] 2 QB 356.

16 [1768] Ch 139 a 117

{7 Lianeily Rly and Dock Co o London and North Western Riv (Jo 187310 LR 7 HL 3307 Winter
werelen Theatre London Ltd \iflennium Productions Lid [1948] AC 173, [1947] 2 All
ER "M

18 The questnon ot terminability in the law of contract as a whole 15 discussed by Carnegie
<5 LR 292, He argues cogently in tavour of a general presumpuon ot terminability

n adl contracts of unspecitied duration
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aboutthe intended result.” Onlv then does a contractual nexusarise berween
the parties. This is another example of a promise that ripens into a contract
upon the performance of a specified act, as in the case where a reward is
offered for the supply of information. We have seen that the revocabilitv of
such offers is the subject of debate butitis clear that the propertv owner mav
revoke his mandate before his obligation to pav matures, ie at anv ime before
the authorised actis performed by the agent.™ Thus a commission agreement
1s a speculative contract under which the agent must take the risk that the
prospective purchaser whom he has introduced may not be accepted as such
bv his principal.’ :

The generai principles that govern the contract between the principal and
agentinsuch a case were stated bv Lord Russell of Killowen in Luxor (Eastbourne)
Lid v Cooper:

(1) Commission contracts are subject to no peculiar rules or principles of their
own; the law which governs them 1s the law which governs all contracts and all
questions of agency. (2) No general rule can be laid down by which the rights of
the agent or the liability of the principal under commission contracts are 1o be
determined. In each case these must depend upon the exact terms of the contract
In question, and upon the true construction of those terms. And (3) contracts
by which owners of property, desiring 1o dispose of it, putitin the hands of agents
on commission terms, are not (in default of specific provisions) contracts of
employment in the ordinary meaning of those words. No obligation is imposed
on the agent 1o do anvthing.*

The second and, in the present context, the most important observation of
Lord Russell is in effect that the principal’s liability for the pavment of
commission depends on whether. on the properinierpretation of the contract
between him and the ageni, the event has happened upon which the
commission is to be paid.” The agent is not entitled to claim payment for work
as such, but onlv for an event, ie the event required by his contract with the
principal. Moreover, there is no implied condition that the principal will do
nothing 1o prevent the agent from earning his commission. The effect,
therefore. of this ruling is that the principal mavierminate the contractat anv
ume before the agent has accomplished what he undertook 1o do. This was
decided in the Luxor case’ itself. where the facts were these:

Pauthorised A 1o negotiate for the sale of certain properties and promised
to pav him 2 commission of £10.000 ‘on complietion of the sale’ if a price
of £175.000 were procured. A obtained an offer to purchase at this price
and the ofier was accepted bv P. Both the offer and acceptance. however.
were made ‘subjectto contract’, aformuia which, as we have seen, postpones
the creanor of a binding conwract.’? P availed himself of this rule and
refused 1o proceed further with the transaction.

A was unabie 1o recover £10.000 bv wav of commission, since there had been
no completion of the sale. the stipulated event tharwas to convert P's promise into

}& Luxer (Eastbourne, Lic v Cooper [19417 AL 108 at 124. 141. 153, [1941] 1 All ER 3% a;
45. 55. 65. Muraoch 41 LQR 357
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an obhgation. The acuon was brought, therefore. 1o recover damages for
breach of an imphed term alleged 1o be contained in the agencv contract. It
was argued that P had implicidv promised thar he ‘would do nothing 1o
prevent the sausfactory completion of the transaction so as 1o deprive the
[agent] of the agreed commussion .

This attempt 10 invoke the doctrine of The Moorcock' failed. The contract
did notlack business efficacv merely because itleft P free to1gnore or disown
what A had done. The chances are that an agent of this tvpe will reap
substantial profit for comparauvelvlitte effort. and the possibilitv that he may
lose the frunts of hislabour at the caprice of the principal 1s a business risk that
in pracdceisrecognised and accepted. Moreover. itwould be almostimpossibie
to frame an implied term that would fairly and reasonablv provide for the
varving conungencies that mavcomplicate such an agency. asfor example the
habit of entrusuing the sale of a house 1o several agents each actung on &
commission basis.

Thus the guiding rule in every case is ‘that before vou find the commission
pavable vou must be sausfied that the condiuon on which 1t1s pavable has been
sausfied’.” The intenuon of the parties as to the exact meaning of the
* condiuon musl be ascertained by construing the actual words by which it is
defined in the contract. Broadlv speaking the intenton which as a matter of
probabilitv the court should impute to the parues is that if no sale 1 fact
results from the agent's efforts no commission shall be pavabie. This is the
normal expectanon of the vendor. Where the condiuorn is described 1r
general or ambiguous terms. such is the intenton thatthe courts have usualh
atributed to the parties.” Examples of descripuve words that have fed 1o this
construcuon are where the agent has agreed 1o introduce 'a purchaser™:' ‘a
person willing and able 1o purchase’;" 'a person readv. able and willing o
purchase:" ‘a person prepared to en.er into a conwact to purchase’.”

Nevertheless, if the condinon upon which commission is pavable 1s definec
In clear and unambiguous terms, effect will be given 1o iteven though for some
reason or other the sale turns out ta be aboruve.” Thus in Midgiey Estates Lic
v Hand " the bargain was thalt commission should be pavable as soon as =

(1889 14 PD 64: pp 157-162. above.

A L Wilkensorn Ltd v Brown [19661 1 All ER 508 at 510. [1966° 1 WLR 194 a: 197 pe:

Harman L}: jacques v Liovd I George & Pariners Ltd [1968] 1 WLR 625 a1 630, per Lor:

Denming MK

& Midgin Esiates Lic v Hancd [1952] 2 QF 432 a1 435436. [1952 | All ER 1394 ar 13%
per jenkins L]

S Jones v Lowes [19451 KB 75 [1945] 1 All ER 194

10 Deliafiore v Lester [1962] % All ER 395, [1962] 1 WLR 120%&

11 Dennis Reed Ltd v Goodyv [1950] 2 KB 277, [1950] 1 All ER 919 But ¢f Canstie Cwen anc
Dawies Lic v Rapacioii [1974] QB 781, [1974] ¢ All ER 311.

12 Ackrovd & Sons v Hasar [1960] 2 QB 144. [1960] 2 All ER 254, A4 [ Wilkinsor Lic
Browr. [1966] 1 All ER 509. [1966° 1 WLR 194 In the forme: of these cases Winr
] in the court of first instance, [1959° 1 WLR 706 at 711. insisted tha: anv such phrase
as ‘introduce 2 person who 1+ prepared 10 €nter INl0 & CONLraci mus! aiwave De
construed as 4 person who dees enier 1nto a contract . This view was noi favourec
bv the Court of Appeal. but it has been vigorously deiended by Peter Ask in Wil
ic Purcnase pp 91 fi

15 Midgin Esigie: Lic 1 Hand (19527 2 QB 432 ar 436

14 [1952] 2 Qb 43:. apphed in Saegme v Gradwel! [1963] 3 All ER 114. [1963] 1 WLR 104¢

Lord Denniiiz rdissenung This surpnsing deasion wz. criucisec bt Saimor LI 6

Wilkensor Lic 1 brouwn [1966° 1 All ER 50¢ a: 512 (1466 | WLR 14< a 202-20°

1

&



356 Prvity of contract under the law of ageney

purchaser introduced by the agent shall have signed a legailv binding
contractwithin a period of three months trom this date . The agents saustied
this condition and were held to be enutled to their commission
nowwithstanding the ulumate failure of the sale owing to the tinanciai coilapse
ot the purchaser.

Where a sale fails owing to the default of the principal, commission is
pavable if the defaultis wilful. but nocifitis due mereiv to hisinabilitv to prove
his ate to the res vendita.”

One clear case in which an authoritv cannotbe unilateraily revoked bv the
principal is where it is coupled with an interest held bv the agent. If. for
instance, a borrower, in considerauon of a loan, authorises the lender to
receive the rents of Blackacre bv way of securitv, the authonov remains
irrevocable undl repayment ot the loan in full has been etfected.

Where an agreement is entered into on a sutficient consideranon. [or by deed]
wherebv an authonty is given for the purpose of securing some bhenefit to the
donee of the authoritv. such an authonty is irrevocable. This is what is usuallv
meant bv an authoritv coupled with an interest. and which is commonly said to
be irrevocable.®
This doctrine applies. however. onlv where the authorit is created in order
to protect the interest of the agent; it does not extend to a cdsé where the
authority has been given for some other reason and the interest of the agent
anses later. This was the issue in Smart v Sandars.” where the facts were as
follows: ‘ '

Goods were consigned bvthe principal to a factor for the purpose of being
soid. The factor later advanced £3,000 to the principal. The principal then
countermanded his instrucuons to sell the goods, but neveitheiess thev
were sold by the factor.

In the action thatwas subsequently broughtagainst him. the factor argued that
the authority to sell which he had undoubtedlv been given had become
irrevocable. since in his capacity as lender he had acquired an interestin the
proceeds of sale. This argument did not prevail. The authority arose prior to
and independently of the creaton of the interests. and therefore it was not
irrevocable under the general doctrine. but could become so oniv if an
express agreement to that effect were made. Had a contract of loan been
concluded bétween the parues bvwhich the factor had been putinto possession
of the goods with authonty to sell them and to repav himself out of the
proceeds, the authoritv would have been irrevocable.

The solution to problems of this kind will often now be different because
of the Commercial Agents Regulations 1993. This gives effect to the Eurbpean
Directive on Commercial Agents and introduce a whoie new noton into
English law. which is thatwhere the agent has participated in the building up
ot the business, the agent has a quasi propertv interest in the business which
should be protected. It follows that in the area covered bv the Directive,
broadlysituations where A has power to buvand sellon P's behalf. A is entitled
to be compensated for invasions of this quasi propertv interest. The interesr
1s protected even against express terms in the agencv contract. The dertails are

15 Blake & Co v Sohn (19691 % All ER 123, [1969] 1 WLR 1412,
16 Smart v Sandars (1848) 3 (B 293 at 917, per Wilde (]
17 (1848) 5 CB 345,
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complex but the regulations represent a major change in English agenc
law."” Thev are largelv based on Conunental svstems. paruculariv German law

Such, then.isthe positon where the principal revokes the authorin of the
agent. The fact that similar rules applv in the reverse case where the agent
renounces his emplovmentscarcelv needs elaboration. If the revocauon s in.
breach of conwract. the principal mav successfullv institute an acticn for
damages.™

B TERMINATION BY OPERATION OF LAW

4 -
A contract of agencv is automaucallv determined by the occurrence of some
event which renders the conunuance of the relationship unlawful. as for
example, where the principal becomesan alien enemy owing 1o the outbreak
of war.®

The death of the principal determines the agency and relieves his estate
from liabilitv upon contracts made bv the agent after his death. even though
made in the honest belief that he was stili alive.! On the other hand the agen:
1s liable in such a case under the doctrine of the independent or “coliateral’
contract.’ In the case of a power of attorney, however, it has been enacted that
if the attorney makes any pavment or does anv act in good faith 1n pursuance
of the power. he shall not thereby incur liability by reason that without his
knowledge the principal has died, or become bankrupt or has revoked the
power.*

The death of the agent likewise determines the agencu

A difficult question arises where an agent makes a contract with a third
party after his principal has become insane. There are oniv two relevant
authorities: Drew v Nunn® and Yonge v Toynbee.® In Drew v Nunn:

The defendant. when sane, gave his wife authoritv to act for him and helc
her out to the plaintiff. 2 tradesman, as clothed with that authorirv. He
became insane and was confined in an asvium. During this penod. his wife
bought goods on credit from the plaintff who was unaware that the
defendant had become mentallv deranged. The defendant recovered his
reason and resisted an acton to recover the price of the goods supplied
to his wife.

Two questons required an answer.

First. does insanitv terminate the authoritv of the agent® This received an
affirmauve answer from Brett L] and Bramwell L]. though Cotton L} feltsome
doubt. Since the husband could no longer act for himself. his wife could no
longer actfor him. The effect of this ruling 1s that the insanitv of the principal

L+ Page v Gominned Shipinng and Transport Co Lid [1997] 5 All ER 656: Moore v Frretia Fie
Li [1999] 1 All ER 174

14 Hochster v De Lo Tour (1853) 2 E & B 678

200 Stevensorn - Akuengeseliscnaf! fur Cartonnagen-Indusine [1918) AC 23¢

! Beaaes v Free (1829) 9 B & C 167

C Yongr v Tovnbe: [1910] } KB 215 p 532, above

Y Law of Propernn Act 1925 < 124(],
Friend v Young | 1RAT] 2 Ch 421

5 (1879, 4 QBD &4

1 11910_ 1 KB 21
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renders the contract between the principal and agentvoid, so thatforinstance no
commission i1s pavable on transacuons later effected by the agent.

The second question then arose: What is the effect where the principal,
having held outanotheras his agent, becomes insane and a third person deals
with the agentwithout notice of the insanity? The court heid that the principal
remains liable forwhatthe agent has done in his capacity as agent. Having held
him out in that capacity, he has made a representation upon which third
partes are entitled to act and to continue to actif they have no notice of the
insanity. [n the words of Bramwell LJ:

[nsanity is not a privilege, it is a misfortune, which must not be ailowed to injure
imnocent persons: it would be productive of mischievous consequences, if
insanity annulled everv representation made by a person afflicted with it without
any notice being given of his malady.”

[tissubmitted that the decision accords with common sense and with the view
that a distinction must be drawn between the authonity and the power of the
agents, ie between his authority to act for the principal and his power to put
his principal in a contractual relatonship with third parties. The latter may
conunue atter the former has ceased.®

But though the rule laid down in Drew v Nunn may be regarded as
sausfactorv, it has been confused by the decision of the Court of Appeal in
Yonge v Toynbee.” The facts in this case, which have already been given, were
broadly similar to those in Drew v Nunn, except that the agent was ignorant of
his principal’s insanity when he contracted with the third party. The court
applied the rule in Collen v Wright"! and held that the agent was personally
liable as having impliedly warranted the existence of his authority. The
application of this rule would seem to be in conflict with the decision in Drew
v Nunn thatin similar circumstances the agentis still empowered to create a
contractual relationship between his principal and a third party. If an agent
has indeed this power, the principal could not possibly have been held liable,
since a person under a disability may not defend any proceedings except by
his guardian ad litem.”* Secondly, and this carried great weight with Swinfen
Eady], theagentwasasolicitor, an officer of the court upon whom the judiciary
and other partes (o litgation place great reliance. Much confusion would
ensue ‘if asolicitor were not to be under any liability to the opposite party for
continuing to act without authority in cases where he originally possessed
one"? :

Anagency is terminated byan act of bankruptcy committed by the principal,
if he is later adjudicated bankrupt upon a petition presented within three
months after the commission of the act. In otherwords the adjudicaton relates
back to the act of bankruprtey, provided thatitis followed within three months
bvasuccessful petidon. Despite this general rule, however, evervactdone or
contract made by the agent before the receiving order is valid in favour of a

Drew v Nunn (1879) 4 QBD 661 at 668.

3 Powell The Law of Agency 12nd edn) pp 5-6 and 389-391. See Higgins | Tasmanian L
Rev 369, where the disuncuon is examined in a most helpful article.

9 [1910] | KB 215.

10 P 352, above.

1 P 351, above.

12 RSC Ord 80, r 2(1); replacing Ord 16B. r 2(1).

{3 Yonge v Toynbee [1910] 1 KB 215 at 233. per Swinfen Eady |. This reasoning did not

impress Bucklev L], 1hid at 228-229
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third person dealing with him for value and without nouce of an act of
bankruptcyv.”” and is aiso valid in favour of the agent in the sense that he 1s
freed from personal liabilitv if. at the time of acting. he had no notice of an

available act of bankruptey.

14 Bankruptey Act 1914, < 45 e Dougias. ex p Snowball (18721 T Ci App 534
15 Eliaot: v Turguand (1881) © App Cas 74
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assignor clearly is that the contractual right shall become the property ot the
assignee, then equity requires him to do all thatis necessarv to implement his
intention. The onlv essenual and the onlv difficuity is to ascertain that such

is the intenuon. Lord MacNaghten. speaking of an equitable assignment,
saad:

It mav he addressed to the debtor. [t mav be couched in the language ot

command. [t mav be a courteous reguest. [t mav assume the form of mere

permission. The language is immatenal if the meaning s plain. =
Where there isa contract between the ownerofachose inactionand another
person which shows a ciear intention that such person is to have the benetit
of the chose, there s without more a sufficientassignment in the eve ot equitv.:
It follows, therefore, that to perfect the title as between assignor and assigneeno
notice to the debtor is necessarv.” The object of notice. as we shall see later.
is to prevent the debtor from paving the assignor, and also to give the assignee
priority over other assignees.”

Our nextinquiryis to ascertain the exacteffectof an equitable assignment
as regards the assignee s right of action against the debtor. Can an equitable
assignee always sue the debtor by bringing an action in his own name? The
answer to this question depends, first. upon the nature of the nght assigned,
ie whether it is a legal or an equitable chose in action; secondly, upon the
nature of the assignment, ie whether it is absolute or non-absolute.

A legal chose in action is a right that can be enforced by an action at law,
as, for example. a debt due under a contract. An equitable chose in action is
a right that was enforceable before the Judicature Act 1873 only by a suitin
equity. It is a right connected with some form of property, such as trust
property, over which Chancerv formerly had exclusive jurisdiction, and itis
exemplified by a legacy or by an interest in a trust fund.

An absolute assignment is one by which the entire interest of the assignor -
in the chose in action is for the time being transferred unconditionally to
the assignee and placed completely under his control. To be absolute it is
not necessarv, however, that the assignment should take the form of an out
and out transfer which deprives the-assignor for ever of all further interest
in the subject matter. Thus. it is now well settled that a mortgage in the
ordinary form, ie an assignmentofa chose in action assecunty tor advances,
with a proviso for redemption and reassignment upon repavment of the
loan, is an absolute assignment.” In such a case the whole nght ot the
mortgagor in the subject matter passes for the time being to the mortgagee.
and the fact that there is an express or implied right to reassignment upon
redemption does not destrov the absolute character of the transter. In
Hughes v Pump House Hotel Co:'

12 Brandt's Sons & Co v Dunlop Rubber Co [1905] AC 154 at 462. Re Wale [1956] 3 All ER
280 ar 283, [1956] | WLR 1346 at 1350: Letes » /RC [1956] 3 All ER 588 at 392, [1957]
1 WLR 201 at 219214, Cf Hobbs v Mariowe [1978] AC 16, (1977] 2 All ER 241. In
principle. it would seem that the assignor need not inform the assignee ot what he
has done. The decisive factor 1s the assignor » intention, see Comptroller up Stamps
Vietarta) v Howard-Smetls 19361 34 CLR 514 ac 622,

13 Corrtnge v [reell [ndia Rubber Works (18861 34 ChD 128

14 P 5371, helow

'3 Duncred o Detngon 8ax and Easi Afriea Rly Co (18800 23 QBD 239: Hughes © Pump House
Hatet 70 T10O02] 2 KB 110
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A building contractor executed a writien instrument by which. in
considerauon of his bankers allowing him an overdraft. and by wav of
security to them for all money due or falling due in the future under his
account. he assigned 1o them all monevs due or to become due 10 him
under his building contracts. He also empowered the bankers o settle all
accounts in connecton with the buildings and to give receipts for monex
paid for work done by him.

1t was held that the written instrument, since it unconditionallv assigned for
the ume being all monevs due or to become due under the building contracts.
consuruied an absolute assignment.

From absolute assignments must be distinguished, firstly, conditional
assignments: secondly, assignments bvwav of charge; and thirdly, assignments
of part of a debu.

A conditional assignment is one which is to become operative or to cease
to be operative upon the happening of an uncertain event. An example of this
occurred in Durham Bros v Robertson' where:

A firm of builders executed the following document in favour of the
piaintiffs: ‘Re Building Contract, South Lambeth Road. In consideration
of monevadvanced from ume to ime we herebyv charge the sum of £1,080.
which will become due to us from John Roberison on the completon of the
above buildings. as security for the advances, and we hereby assign our
interest in the abovementioned sum until the money with added interest be
repaid toyou.'
It was held that this was merelv a conditional assignment. At first sight.
perhaps. 1t appears difficult 1o reconcile this decision with that given in
Hughes v Pump House Hotel Co."™ but if the posiuon of the respecuve debtors is
considered, the difference berween the two cases becomes apparent. In the
present case the whole sum due from Roberison was not assigned o the
plaindfis. but onlv so much of 1t as would suffice to repay the monev actualis
advanced together with interest. The documentstated in effect tharwhen that
amount was paid. which was an uncertain event. the interest of the assignee
was automatcally 10 cease. Thus the debtor. Robertson. became directiy
concerned with the state of accounts between the assignor and assignee, for
he would not be justified under the document in making a2 pavment to the
latter atter the money acrually ient with interest had been repaid. In Hughes
v Pump House Hotel Co, on the other hand. the debt was in terms transferred
completelv to the assignee. There was no limitavon of the amountfor which
the assignment should be effecuve. there was 10 be no automatic reverter Lo
the assignor upon repavment of the loan. and thereiore the debtors, until the
received notice of redempuon and actual reassignment, would be endtled 1o
make pavments to the assignee without reierence to the state of accounts
between him and the assignor.

The distinction. then, 1s this: Where a reassignment is necessary, as it is in
the case of an assignment bvwav of mortgage. ‘notuce of the reassignment will
be given to the onginal debior. and he will thus know with certaintin whomn
the legal right to sue him isvested. On the other hand. where the assignmen:

17 [1898] 1 QB 765
15~ [1902] ¢ RE 190



The assignment of contractual nghts 363

is condiuonal. the unginal debtor 1s left uncertain as to the person to whom
the legal nght s transferred.’”

in assignment bv way ot charge is one which merely enutes the assignee
to pavmentout ota parucular tund and which. unlike the case of a mortgage,
does not transfer the fund to him.® Thus in Jones v Humphreys:'

Aschoolmaster assigned to a money-lender so much ot his salarvas should
be necessary to repay a sum of £ which he had aiready borrowed and any
turther sums which he might borrow.

[twas held thart this was notan absolute assignment of the salarv, but a mere
security which ennotled the monev-lender to have recourse to the salarv
according to the state of the schoolmaster's indebtedness.

After considerable conflict of judicial opinion it is now settled that the
assignment of a definite part of a debt is not an absolute assignment.” To be
absolute an assignment must transfer the chose in action in its entirety.

Effect of equitable assicnment

We are now in a position to state the effect of an equitable assignment upon
the nghtof recovervvested in the assignee. The effect mav be stated in three
rules.

(a) Absolute assignment of equitable chose: assignee may sue in his own name An
absolute assignment of an equitable chose in action enutles the assignee to
bring anaction in his own name against the debtor.* If. for instance. A assigns
t0 B the whole of his beneficial interestin a legacy, B can sue the executor in
his own name. The common law prohibidon of assignments has, of course,
never applied to a chose that was within the exclusive jurisdiction of equity,
and since the absolute character of the transfer makes it unnecessary to
examine the state of accounts between the parties, there is no reason why the
assignor should be a party to the action. Hgthe

(b Non-absolute assignment of equitable chose: assignor must be party toan action  The
non-absolute assignment of an squitable chose in action does not entitle the
assignee (o sue in his own name, but requires him to join the assignorasa party.
This joinder ot the assignor is necessarv on practical grounds, for in every case
where an assignment is not absolute. as, for instance, where it is conditional
or bv wav of charge, the state of accounts between the parues is the critical
tactor. The debtor occupies the position of a stakeholder who is willing to pay
the person rghtullv entded, but as neither he nor the court knows what the
exactrights of the partiesare it is essenual that the assignor should be a party

1Y Ashburner Principles of Equuy (2nd edn) p 238,

20 lancred v Deiagoa Bay and East Afnea Rly Co (18389) 23 QBD 239 ar 242, per Denman
Ji Burlinson = Hadl 11884} 12 QBD 347 ar 350

[1902] | KB 10, Where there is no intenuon 1o assign a debr to X, he mav in certain
circumstances be able 10 maintain an acuen for monev had und received against the
debtor; Shamia = joory 11958] | QB 448. [1958] | All ER [11. p 733. helow.

1

2 Re Steei Wing Cu (1921] | Ch 349: Williams v Atlantic Assurance Co [1933] 1 KB 31:
Walter and Sullivan Lid [ Murphy & Sens Ltd [1955] 2 QB 384, [1955] 1 All ER 343
* utle to the part assigned, however, passes (o the assignee in equy, CF Ramsex

riley [1977] 2 Al E

ER »73. {1977 1 WLR h86
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to the action in order that hisinterest mav be bound. Again. if an assignmen:t
afiecis partonlv of the assignor s interest, the court cannot adjudicate finalls
without the presence of both parties.

The absence of such parues might result in the deblor being subjected o future
acuons in respect of the same debt, and moreover might result in conflicting
decisions being arrived al concerning such debt

By the same reasoning the assignor cannot recover the amount remaining due
to him from the debtor without joining the assignee as a party to the action.”

(c) Assignment of legal chose: assignor must be a party o an action  An assignment.
whether absolute or not. of a legal chose in action does not entitle the
assignee o sue in his own name, but requires him to join the assignor as a
party to any action he may bring for the recoverv of the right assigned. The
reason for thisis due to the different views taken by common law and equiry.
Alegal chose is one that would be recoverable onlvin a common law court.
and since the rule at law was that a contractual right was incapable of
assignment, it followed that the court could not allow an assignee to sue in
his own name. The solution was for the assignor to sue personally or to join
in the action brought by the assignee, and the Court of Chancerv would
compel him to collaborate in this fashion in order to compiete the equitabie
utle that he had transferred. This would necessitate the institution of a suit
in Chancery as a preliminary to the common law action.® Such, however, is
no longer the case, and the practice has long been for the assignee 10 join
a contumacious assignor as co-defendant with the debtor.” The assignor
cannot sue in his own name alone.*

These equitable rules with regard to the assignment of choses in action were
adequate exceptin one respect. Where the assignment related 1o a legal chose
in acton the machinerv of recovery was unnecessarily complicated, since the
assignee might be compelied 1o initate Chancery proceedings before he was
qualified to sue at law. There is no reason in nature why the assignee of an
ordinary debt should, as regards his right of recover, be in anv differen:
position from the assignee of a purely equitable right such as a share in a trust
fund: vet owing solely to a conflict between law and equity he was compelied in
the former case to sue in collaboration with the assignor. while in the later he
could sue alone. This was an anachronism which called for abolinon when the

Judicature Act 1873 amalgamated the superior courts of law and equitvinto the
Supreme Court of Judicature. The main purpose of this legislanon ‘was to
enable a suitor to obtain by one proceeding in one court the same ultimate
resulias he would previously have obtained either by having selected the right
court, as 1o which there frequentiy was a difficuiry. or after having been to two
courts in succession, which in some cases he had to do under the old svstem '’
In pursuance of this policy. section 25(6) of the Actintroduced a statutorv form
of assignment which enabled the assignee of a legal chose in action to sue in

e
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fls own name. subject to certain condiuons. This provision has now been
replaced bv the Law ot Propertv Act 1925, in a secnon which runs as follows:

Anvabsolute assignment by wrniting under the hand of the assignor (not purporung

o he bv way of charge oniv) of anv debt or other legal thing in action. of which

express notice in writing has been given to the debtor. trustee or other person

from whom the assignor would have been enuted to claim such debt or thing in

acuon, is etfectual in law (subject to equities having priority over the nghtot the

assignee) to pass and transter trom the date ot such nouce:

(a) the legal nght to such debt or thing in acuon;

(b) all legal and other remedies for the same:; and

(¢} the power 10 give a good discharge for the same without the concurrence

of the assignor.

The phrase in the statute "debt or other legal thing in action’ (s misleading.
[t might be supposed thatit bore the same meaning as before the Judicature
Act 1873, and that it was confined to such choses in action as were recoverable
only in a common law court. [t has, however, been interpreted judicially to
mean “all rights the assignment ot which a court ot law or equity would before
the Act have considered /awful, and it therefore includes equitable as well as
legal choses in action."!

Lssenuials of statutory assignment
There are three condidons that must be sausfied if an assignment is to derive
validity from the statute:

it must be absolute;
it must be written; and
written notice must be given to the debtor.

[fthereisa failure to compiywith either of the last two conditions, or if compliance
with the firstis impossible, as, for instance, where the assignment is conditional
or by way ot charge, the transacton is notvoid. Itis void as a statutory assignment
but it sull stands as a perfectly good equitable assignment. This means that the
assignee of the legal chose in acton cannot take advantage of the new machinery
set up by the Actand bring an action in his own name, but must fall back upon
the rules governing equitable assignments and join the assignor as a party. [t is
still the law thatan assignee ofalegal chose inacuon, who forsome reason or other
cannot prove a good statutory assignment, must make the assignor either a co-
plainuif or a co-defendant to any action that he brings.”

The statute has not altered the law in substance. [t is merelv machinery. [t
doesnotconferanghtofaction which did notexist before, butenables the right
of acuon thart has alwavs existed to be pursued in a less roundabout fashion.”

10 S 136.

Il King v Victona [nsurance Co [id [1896] AC 250 at 254: Rr Pmun, Gustavson v Haviland
[1919] 1 Ch 38 at 44-45.

12 Pertarming Right Soctety Lid v london Theatre of Vanetes Lid [1924] AC | at 14, 20, 30-
3

13 Re Westerton. Public Trustee v Gray [1919] 2 Ch 104 at 112-113, [n Australia 1t has been
held that since the introducnon ot a statutory torm of assignment. ail assignments must
follow the statutory torm. Thus the statutory ruies displace the cquuable ruies though
an impertect assignment mav in some cases tike etfect as a4 contrace 1o assign. Olsson
v Dvsan (1969) 120 CLR 2635, This is not an illogical view but it cleariv does not represent
Enghish law. which wreats the siatutory rules as supplemenung and not supplannng
those ot equity.
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It "has notmade contracts assignable which were not assignable in equitvbefore
butithas enabled assigns of assignable contracts 10 sue upon them in their own
names without joining the assignor’." Again it ‘does not forbid or destron
equitable assignments or impair their efficacy in the slightest degree'.”

An assignment, whether of a legai or an equiwable chose in action. which
sausfies the requirements of the statute. transfers the title by virtue of the
statute iself and requires no consideration." A guestion. however. that has
been much canvassed is whether a non-statutory, ie an equitable assignment,
is effective as between assignor and assignee if made for no consideration
Isagiftof the chose in action valid and irrevocable® The answer dependsupon
a distinction, fundamental throughout equity. berween a completed and an
incomplete assignment.

The equitable assignment of a chose. if completed. even though it is
unsupported bv consideration. isjust as effective and justasirrevocable as
the gift of personal chattels perfected bv deliverv of possession.’ It is.
indeed. almost superfluous tosavthat ‘a person sui juris. acting freely, fairiv
and with sufficient knowledge. hasitin his power to make. in a binding and
effectual manner. a voluntary gift 6f anv part of his property, whether
capable or incapable of manual delivery, whether in possession or
reversion’.™

On the other hand itis equally clear thata gratuitous agreement to assign
a chose in acvon, like a gratuitous promise to give anv form of propern, is
nudum pactumunless made under seal. and creates no obligation either legal
or equitable.

The rule in equity comes to this: that so long as a transaction rests in expression
of intention only, and something remains to be done by the donor o give
complete effect to his intention. it remains uncompleted. and a Court of Equirts
will not enforce what the donor is under no obligauon to fulfil. But when the
transaction is completed. and the donor has created a trust in favour of the object
of his bounn. equitv will interfere 1o enforce it *

Thus the question in each case is whether the transaction upon which the
voluntary assignee relies constitutes a perfect and complete assignment or
not, and thisin turn depends upon the meaning of a completed assignment.
The general principle of law is that a gift is complete as soon as evervthing
has been done bv the donor that. according to the nature of the subject
matter, 1s necessarv to pass a good title to the donee. A good ttle is vested
in the doneeifhe has been placed in such a position that he is free 1o pursue
the appropriate proprietarv remedy on his own iniuative, withour the
necessity of seeking the further collaboration of the donor. Whether the

14 Tolhurst v Assocrated Portland Cement Manufacturers (19001 Ltd [1903] AC 414 a1 494,
per Lord Lindie

15 Brandl's Sons & Co v Duniop Rubber Co [1905] AC 454 a1 461, per Lord MacNaghten

16 Ke Westerton, Public Trustee v Gray [1919] © Ch 104 ar 119-119

17 Marshall The Assignment of Chases in Actton ch 4- Megarm 59 LQR 58. 208: Holland 5¢
LQR 129: Hall [1959] CL] 99.

18 Speliman v Speliman [1961] 2 All ER 498 at 501, [1961] 1 WLR 92} ar 995, per Danckwerie
J: Diamond 24 MLR 789

19 Kekewich v+ Manning (1851) 1 De GM & G 176 at 188, per knight Bruce L). Ke McArdir
[1951) Ch 664 ar 674. [1951] ! All ER 905 ar 90& )

20 Harding + Harding (1886 17 QB 442 a1 444, per Wills |
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donee has been put in this posiuton depends upon the nature ot the res
ionata. If, torinstance. A deliversa chattel to Bwith the intenuon ot passing
the ownership. he has done alil that the law requires tor the transter of the
propertvin the chattel, and itis clear that B has obtained a utle which he can
protect bv an acuon ot trover. But if the donauve mtenuon has not been
fuifilled bv deliverv of the chattel or aiternauvely bv the creanon ot a trust
in favour ot the donee, the gift remains incompiete and the intended donee
isremediless. He cannot compei the donor to tulifil the promise to give. The
promise is nudum pactumat common law for want ot consideration, and it is
1 well-established principle of equity that the court will not pertect an
imperfect gift—will not constrain a donor to take the requisite steps for the
transter of ownership.:

Applving these principles to the gift bv way of equitable assignment of an
exisung chose in action, all that i1s necessarv is to ascertain whether the donee
1s in a position to pursue the appropriate remedy against the debtor without
the necessity of anv turther act on the part of the assignor. If so, the gift is
complete and its efficacy remains undisturbed by the absence of
consideration.” Whether the donee is in this positon depends upon the
nature of the equitable assignment.

An equitable assignment is one that does not satisfy the requirements of
the Law of Propertv Act.’ [t mav fail in this respect for two different reasons.

First, it may be defecuve in torm because not made in writing.' Secondly,
it may not be absolute.

To take the tirst defect, it is now clear that a mere failure to observe
the statutorv form is immaterial in the present context. it does not
prevent the assignment from being perfect and compiete in the eves ot
equity. An absolute assignment of an existing chose in action, whether
legal or equitable, is complete as soon as the assignor has finally and
unequivocally indicated that it is henceforth to belong to the assignee.
Nothing more is necessary.

This has alwavs been true of the equuable chose in action, since this was
aspecies of property formerly within the exclusive jurisdiction of Chancery
and therefore free from the restrictions of the common law. [t was not,
however, formerly true of the legal chose in action. This was recoverable only
bvanaction at lawand. since common law did notrecognise the assignment
of contractual rights, the assigriee, though admitted by equity to have
acquired a good title, was inevitably obliged to sue in the name of the
assignor. To this extent, the collaborauon of the assignor was necessary to
pertect the transaction. But when the exisung practice was admitted of
allowing the assignee ro satistv the requirement of joinder of partes by
merely adding the assignor as a defendant,” nothing remained to be done
by the assignor to complete the transaction. At the present day, therefore.

Fllison v Ellison ( 1802) 6 Ves 636, Milrov v Lord (1862) 4 De GF & | 264 at 274, per Turner

2 Re MeArdle [1951] Ch 669 at 677, [1951] 1 Al ER 905 at 909-910.
I P 367. above.
t The statutory requirement ot written nouce to the debtor is irrelevant in the present

‘ontext. for nouce is not necessarv 1o pertect he assignment between the assignor
ind assignee: Holt v Heatherfield [rust Ltd [1942] 2 KB | ac 45, [1942] | All ER 404
it 407, though 1t 15 necessarv for other reasons.

= M Bowden's Patents Ssndicate [Ltd v Hevbert Smith & (Co [1904] 2 Ch 36 ac 91.
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the absolute assignment of a iegal or equitable chose 1n action. though notin
the statutory form. 1s effective despite the want of considerauon.’

The second ciass of equitable assignmentis one which 1s not of an absolute
character. though 1t mav be in writng as required bv the statute. In this case
the assignment is not ve1 complete. for something still remains 1o be done 10
complete the utie of the assignee. 1f it is conditional. as when its efficacy
depends upon the consent of a third party. it remains incomplete until the
condition issatisfied:” if it is bv wav of charge, as in_jones v Humphrevs." nothing
definite 1s due until the state of accounts berween the assignor and assignec
has been finallv settled and divulged to the debtor. Since the assignment 1s
unsupported bv consideration and since the assignee is not vet entitied to
demand pavment from the debtor. there isno escape from the rule that equin
will not perfect an imperfect gift.

Another possible defect, distinct in nature. is that the assignment ma:
relate o future property. such as a share of monev that mavfall in on the death
intestate of a person now living. or the damages that mav be recovered in 2
pending acuon. In such a case what PULPOTLs 1O De an assignment is nothing
more than an agreement to assign. under which even in equity nothing 1s
capable of passing until the subject matter comes into presentexistence. The
agreement binds the conscience of the assignor. and. if supported bv
considerauon. it binds the subject matter when it comesinto existence.* Unti
thiseventoccurs. however. the agreement cannot be converted into a completed
assignment. for there is nothing definite capabie of forming the subject
matter of a transfer." It followed. therefore. that the donee of a future chose
ifi action is remediless. He cannot allege @ completed assignment. and he
cannot enforce a gratuitous promise.

& Harding v Harding (1886) 17 QBD 442: Rr Parnci. Bilis + Tatham [1891} 1 Ch 82: R
Griffer.. Griffin v Griffin [1899 1 Ch 40&: Holt » Heatherfield Trus: Lid [1942] 2 KB 1.
[1942) 1 All ER 404: Re McArdie [1951] Ch 669. [1951] 1| All ER 905. The dictum of
Parker J in Giege v Bromiey [19121 3 KB 474 a1 491, thar ‘If there be no consideratior
there can be no equitable assignment . must be confined to the assignment of a futwr
debt, with which alone the case was concerned. see per Lush L] in German v Yates (19151
32 TLR 52. Re MeArdie. the facts of which have been given ai p 83, above. is in one
respect a difficult case. The so-called assignment was written and therefore i\ satished
the statuie as regards form. On the assunption, however. thal the document was wha
IL purporied Lo be. 1e an agreement Lo transier a specific sum of £485 in consideraton
of the promusec carring oul certain future ymprovements. the Couri of Appeal wa:
apparenty prepared to treat it as a vaiid eaquitable assignment of the £488 (a1 677, 9
respecuvelvi. This seems a curious approach to whar would have been 2 normal and valic
contract. Whv snould the promisee do more than sue jor breach® If the aocument hac
m terms assiygned the £485 in consideration of improvements alreadv executed. 1t
would indeed have been necessarv 1o picad an assignment. for the past nawure of the
consideration would have prevented an. claim in contract. Bui it would have been =
statutory assignment
Re Fri. Chase Nanonal Executors and Trusiers Corpn v Fry [1946) Ch 31%, [1946) ¢ All EK
10t
= P 565. above
Y Ke Trytel. ex p the Trusiee of the Properny of ne Bankrupr v Performing Righis Society Lia and
Soundirac Film Co Lid [1952) © TLR 8¢
Voo Taiies 2 Official Keeerver (1888 15 App Cas 525 a1 34u. per Lord MacNaghien: Girgr
Bromien (19191 KB 474 a1 484
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B RULES THAT GOVERN ASSIGNMENTS. WHETHER STATUTORY
OREQUITABLE

1 NOTICE

Writien notice to the debtor or other person from whom the right assigned it
due 1s necessary 1o complete the utie of one who claims 10 be 2 statuion
assignee under the Law of Propernv Act. It becomes effectuve at the date or
which 1t1s received by or on behalf of the debtor.’ The written notice s an
essential part of the statutory transfer of the title 10 the debt and therefore i
1s ineffective unless strictlv accurate—accurate. for instance. as regards the
date of the assignmentand sembleas regards the amount due from the debior *

On the other hand. notice is not necessar 1o periect an equitable
assignment. Even without notice to the debtor the utle of the assignee 1s
complete. not onlv against the assignor personallv.’ but also 4gainst persons
who stand in the same position as the assignor, as. for instance. his trusiee 11
bankruptey, ajudgment creditor ora person claiming unaeralaterassignmen:
made without consideration."

Nevertheless. there are at least two reasons why failure 1o give notice man
seriously prejudice the ttle of an equitabie assignec

Firsty. an assignee 1s bound by any pavments which the debtor mav make
to the assignor in ignorance of the assignment

Secondlv. itis established by the rule in Deariev Hall" that an assignee mus:
give notice 1o the debtor in order to secure his titie againsi other assignees
Anassignee who. at the ume when he compietes the transaction. has no notice
ofan earlier assignment and who himself gives notice of the transaction 1o the
deblor, gains prioritnv over an earlier assignee who has failed 1o give a like
nouce. The fact that he has discovered the existence of the Prior assignment
atthe ume when he gives notice isimmaterial, provided that he had no actua)
or constructuve knowledge of it when his own assignment was completed ”

The form of the nouce depends upon the nature of the nght assigned. 11
what1s assigned is an equitable interest in land or in personain- then notice
1s required by statute to be in wriung.” but in other cases no formalin 1
required. The one essenual in all cases is that the notice should be clear and
unambiguous. It must expresshv or implicitiv record the fact of assignmen:
and must plamiv indicate 10 the debtor that by virtue of the assignment the
assignee 1s entitled 1o receive the monev." If it mereiv indicates thar o1
grounds of convenience paviment should be made 1o a third partv as agent o:
the creditor. the debtor is not liabie if he pavs the creditor direct *

11 Holt v Heatherfiel' Trust Lid [19427 ¢ KE 1 @ 5o (19497 1 Al ER 404 a0 40740

12 W F Hamson & Go Lid v Burke [1956) 2 All ER 16v [1956] 1 WLR 41t

15 Gormnge v Irweli inai: Rubber Works (18861 34 ChD 19s

ls Rr Tovtel ex O the Trusies af the Property of tnr Bankrup: o Ferjorming Right Socier Lic ang
Soundtrac Fin: Co Lte [1952) 2 TLR 32 Sec Kioss 39 Gonv (NS, 24]

15 Stocks v Dobser {183% 4 De GM & G 11, Sec also Warner Bros Records In: Rottevery, pav
(1976] QB 430, [1975] 2 All ER 105

16 (1828: % Russc |

17 Mutual Lite Assuranes Sociery 1 Langir (18860 32 Chl) 460

18 Law of Prapern Ac: 1925, s 137(3,. See Vaw Lyns Lirvelopments Lid 1 Peivay Construciin
Co Litd [19647 1 QB 607 [19681 5 All ER 895

V& James Tawort Lic 3 jons Leams ¢ Ca: Lid and Nortii A merican Divess Co Licd 71940 < Al
Lo

20 Ibati a1 54n
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2 AN ASSIGNEE TAKES SUBJECT TO EQUITIES

An assignee, whether statutorv or not. takes subject to all equities that have
matured at rhe time ot nouce to the debtor. This means that the debtor mav
plead against the assignee ail defences that he could have pleaded against the
assignor at the ume when he received nouce ot the assignment.

The authoriues upon this subject. as to liabilities, show that if 2 man does take
anassignment of a chose in acuon he musttake his chance as to the exact position
in which the partv giving it stands.’

Asimple illustration is afforded by Roxburghe v Cox:*

Lord Charles Ker, an armv officer. assigned to the Duke of Roxburghe the
money that would accrue to him from the saie of his commission. This
monev, amounung to £3.000, was paid on 6 December to the credit of his
account with his bankers, Messrs Cox. On that date his account was over
drawn to the extentof £647. On 19 December the Duke gave notice of the
assignment to Messrs Cox.

[t was held that Messrs Cox could set-off the debt of £647 against the right of
the Duke to the sum of £3,000. In the course of his judgment, James L] said:

Now an assignment of a chose in action takes subject to all rights of set-off and
other defences which were available against the assignor, subject only to this
excepuon, that after notice of an assignment of a chose in acuon the debtor
cannot by payment or otherwise do anvthing to rake away or diminish rhe rights
of'the assignee as they stood at the ume ot the nouce. That is the sole excepuon.
Therefore the question is, Was this right of set-off existing at the time when the
notice was given by the Duke of Roxburghe: Under the old law the proper course
for the Duke to take would have been, not to come into a Court of Equity, but
to use the name of Lord Charles Ker at law ... In that case set-off could have been
pleaded as against the assignor, and in the present mode of procedure that
defence is equallv available.?

Even unliquidated damages may bv way of counterclaim be set-off bv the
debtor against the assignee, provided that they flow out of and are
inseparably connected with the contract which has created the subject
matter of the assignment.' Thus if a builder assigns to rhe plaintff money
that will be due from the defendant upon completion of a huilding, the
defendant may set-off against the claim of the plaintiff anv damage caused
to him by the delay or by the defective work of the builder.” But nothing
in the nature of a personal claim against the assignor can be used to defeat
the assignee.’

The quesuon was recently considered bv Templeman | in Business Computers
Ltd v Anglo-African Leasing Ltd” who said:

The result of the relevant authorites is that a debt which accrues due before
notice of an assignment is received. whether or not itis pavable before that date,

Mangtes v Dixon (13521 3 HL Cas 702 at 735, per Lord St Leonards.

(L881Y 17 ChD 320,

[bid ar 526.

Newpounedland Covernment v Newfoundland Riy (o (1888) 13 App Cas 199 40 213,
Young v Kitchin 11878) 3 Ex D 127

Stoddart v Union Trust Lid [1912] | KB 151

(1977} 2 All ER 741
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or a debt which arises out of the same contract as that which gives rise 10 the
assigned debt. or is closelv connected with that contract, mav be set off againsi
the assignee. Buta debt which is neither accrued nor connected mav not be ser
off even though it arises from a contract made before the assignment.”

In Pan Ocean Shipping Lid v Creditcorpy Lid. The Trident Brauty." the appellants
were ume-charterers under a time charterpartv which provided for the hire
to be pavable 15 davs in advance. The charterparty had the usual hire clauses
which meant that the hire was repavable where the ship was. for various
reasons. notavailabie for the charterers’ use. Under the charierpartyv there was
@ contractual scheme by which such repavable sums would normaliv be
deducted from the next due pavment.

The owners had irrevocablv assigned the right 10 receive advance
pavments of hire to the respondents. Notice of this assignment had been
gven to the ime-charterers and the time-charterers had made the pavment
of hire direct to the respondents. The time-charterers now claimed that
thev were entitled to recover these sums from the respondents. All the
Judges who considered the case agreed that the advance hire could have
been recovered bv the charterers from the owners. There is an important
explanation in the House of Lords bv Lord Goff as to whv this right of
recovery is contractual rather than restitutionary in the circumstances of
the case.” The charterers had not. however. claimed recoverv from the
owners. apparentlv because the owners were not worth suing. Thev claimed
recovervfrom the respondents. The House of Lords agreed with the Cour:
of Appeal that there was no right to recover in the circumstances, The debt
which the owners had assigned to the respondents in the present case wis
pavable at the time when 1t was paid. The assignment did not impaose on
the respondents anv conungentduty Lo repav the monev and there was no
reason whv the charterers should have a right to recover from two people
because the owners had chosen. as partof their own financial arrangements.
Lo assign the sum to the respondents.

3 RIGHTS INCAPABLE OF ASSIGNMENT

The rights that are Incapable of assignment include pensions and salaries
pavable out of nanonal funds 1o public officers. and alimonvgranted o a wife.
but the mostimportant examples are a bare nghtoflitigation and nights under
contracts that involve personal skill or confidence.

It used to be said thatanv assignmentis void if it savours of mamtenance.
1e if itamounts to assistance given to one of the parues Lo an action bva persor
who has no legiumate interest in that action. This was the stated basis of the
rule that a ‘bare right of action” 1s unassignable

This rule involved the drawing of a somewhat arid distinction berweer, =
bare right of liugauon and one which was attached L0 a properrv interest
This difficuitv has been removed by the decision of the House of Loras in
Trendiex Frading Corpn v Credit Suisse” where it was held that the assignmen:

& Ibid ar 74s

“ [1944) 1 Al EK 470, [1994] 1 WLR 161

10 Ibid a1 475 and 166. respecuveit

L1 Marshall Tor Assignment of Cioses 1n Actron PR 49-65

1Y Prosser : Eaweona: (1835 1 Y & C Ex 481 Defries = Miine 11913] 1 Ch 9
13 [1982) AC 67¢, [14981] 3 All ER 5%
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was valid if the assigner had a genuine commercial interest in taking the
assignment. For this purpose the court should look at the totality of the
transacuon.’'

[t mav be added that there i1s nothing objectionable in the assignment of
the truns ot lingauon, which for this purpose are on all fours with other torms
ot property. [n Gleggv Bromley® for instance, a wife mortgaged to her husband
whatever damages she mightrecover in her pending action against X. This was
an assignment ot future property under which nothing would pass to the
fiusband uniess and unual the property came into existence upon the successiul
conclusion of the dction. Therefore, no queston of maintenance could ever
arise.

[f A purports to assign the benefit of a contract which he has made with B,
itis essenual to consider whether the position of B, the person liable, will be
prejudiciaily affected. No man can be compelled to perform something
different from that which he stipulated for, and any assignment that will put
him in this positon is void."” If, for instance, the contract between A and B
involves personal skill or confidence, each party can insist upon personal
performance by the other, for otherwise he would not receive that to which he
is entitled. Thus an agreement by an author to write a book for a publisher is
a personal contract, the benefit of which cannot be assigned by the publisher
without the consent of the author.” In fact, the rule would seem to be that
assignment ‘is confined to those cases where it can make no difference to the
person on whom the obligation lies to which of two persons he is to discharge
it"."® In Kemp v Baerselman® for instance:

The defendant, a provision merchant, agreed to supply the plaintiff, a
cake manufacturer, with all the eggs that he should require for
manufacturing purposes for one vear, there being a stipulation that if
supplies were maintained the plainuff would not buy eggs elsewhere. At
the time of the contract the plaintff had three places of business, but four
months later he transterred his business to the National Bakervy Company,
to which he purported to assign the benefit of his contract with the
defendant.

[twas held thatthe contractwas intended to be a personal one, and thatit could
notbe assigned againstthe will of the defendant. The eggs were to be supplied
as the plainuff, whose needs throughout the vear couid be estimated at the

L4 For further discussion of maintenance and champerty see above, p 417 ff. And see the
further consideration of the guestion in Brownton Litd v Edward Moore [nbucon Lid
[1985] 3 All ER 499 and Camdex [nternational Lid v Bank of Zambia [1996] 3 All ER 431.
In Norgien Ltd (in liquidation) v Reeds Rains Prudential Ltd [1998] | All ER 218, a company
assigned a cause of action to an individual in circumstances where the individual wouid
be eligible for legal aid when the company would not and where the company might
have been required to give security for costs when the individual would not. This
monvauon was held bv the House of Lords not to make the assignment contrarv to
nublic policy.

i3 [1912] 3 KB 474

16 Tolhurst Laociated Portland Cement Manufacturers (1900) L [1902] 2 KB 660 at 670

1T Stevens v Benning (13541 1 K & | 168: atfd 6 De GM 3 G ?93; Reade v Bentey (1857) 3
K & J 271 foniffirhs Tower Publishing Co [1897] | Ch 21.

18 Fadhurst o Assoctared Posiland Cement Manufacturers (19%) Lid [1902] 2 KB 660 ar /63,

per Collins MR,
19 [190K] 2 KB 604,
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ume of the contruct. should require. and again. the plainuff was not 10
purchase eggs elsewhere. This last provision would cease 10 benefit the
defendant. and would. indeed. become meaningless. if the conwract were
assigned 1o another person.®

What s the position if the contract sought 10 be assigned itself prohibits
assignmentr Such prohibitions are common. for exampic, in contracts of hire
purchase and in building and engineering contracts.’ Much must depend on
the precise wording of the prohibiton but it is thought that onlv verv clear
words will make the assignment ineffective between assignor and assignee.
Thereisciearauthorin, however. thatsuch a prohibiton rendersan assignment
meffecuve against the debtor.*

In Linden Gardens Trust Ltd v Lenesta Sludge Disposals Ltd* the plaintiffs were
leaseholders of premises in Jermvn Street. London. Thev had acquired then
leasehold interests bvassignment. Before the assignment. the assignors made
a contract with the defendants for the carrving out of alterauon work on the
JCT 63 Form which contains a clause providing that ‘The Emplover shall not
without the written consent of the contractor assign this contract’. The first
defendants were nominated sub-contractors for the removal of blue asbestos
who had entered into a collateral contract with the plaintiffs. The third
defendants were contractors whose scope of works also included the removal
of blue asbestos. The plaintifis wished 10 complain of the work done by the
defendants for the removal of blue asbestos. In this case all the building work
had been completed before the assignment of the lease to the plaintiffs. (In
factthe assignment took place in stages as different floors of the building were
transferred at different times.) Apparently completon took place in March
1980: the first discovery of significant remaining quanuues of biue asbestos
was in Januarv 1985 when an agreement for remedial work with the third
defendants was made. The first assignment of part of the building took place
on 1 April 1985 and the original lessees 1ssued a writ against the firs:
defendants in Juiv 1985. In jJanuarv 1987 and 1988 further biue asbestos was
found 1n the premises.

In this case there had not onlv been an assignment of the lease but an
assignment of the original lessee’s causes of action against the contractors or
sub-contractors.

The Court of Appeal held that the clause in the JCT contracts prohibited
the assignment of the benefit of the contract but did not prohibit the assigning
of benefits arising under the contract. Accordingly. the contracrual clanse did
notinterfere with the general law about the assignment of rights of action. It

20 Tolhurs: v Associated Fortiand Cement Manufaciurers (1900, Lid [1900] KB 66U, which
at first sight seems difficult w reconcile with the general ruic. was decided on the
ground that the terms of the contract, when properis construed. providged for
assignment: see Nokes v Doncaster Amaigamated Collieries Ltd (19401 AC 1014 ar 10
[19307 5 Al ER 54% a1 552, per Lord Simon.

See Guest Tar Law of Hire Purcnase para 700. Auvah 5 Business L Key 94 . Turca:
(IB8S) 40 ChD 5 Unued Damanions Trust v Farkwey Motors Lid (1955 € All ER 557

[1955] 1 WLR 719, Spelonas. i Speliman [1961] ¢ Al ER 49s. [1961 1 WLER 92|
Diamond 24 NMLR 784, Wirknan Holdigs Ltd 1 Brook: House Motors Lid 11967 1 Al
ER 117, [149677 1 WLR 285: Ihamond 30 MLR 39y

< Heisiay Securinies Ltd v Hertyordsiine County Counci! (19781 % Al ER 269 Goade 49 MLk
555 Munday [1974] CL] A0 Kioss 45 Gone (NS 13
(1994’ 1 AC 85 [1993) 5 Al ER 417, Furmstorn.. 23 Universin of Western Austrain Lt

Rewiew, 251
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was clear that all the relevant breaches of contract had taken place ata ume
when the assignor was the owner of the property. It was therefore pertectly
permissible tor the assignor to assign the rights of action which had accrued
during his period as lessee to the new lessee when the lease was assigned. [t
did not macter that the assignor no longer had a proprietarv interest in the
propertyat the time when he made the assignmentnor thatat that ime nobodyv
knew the full extent of the claim.

The House of Lords rejected the reasoning of the majority of the Court of
Appeal. Lord Browne-Wilkinson. delivering the onliy speech on this point
said:?

[accepithatitisatleast hvpotheucally possible that there might be a case in which
the contractual prohibitorv term is so expressed as to render invalid the
assignment of rights to future performance but not so as to render invalid
assignments of the fruits of performance ... In the context of a complicated
building contract, [ find it impossible to construe cl 17 as prohibiting oniv the
assignment of rnights to future performance, leaving each party free to assign the
fruits of the contract. The reason for including the contractual prohibition
viewed from the contractor’s point of view must be that the contractor wishes
to ensure that he deals, and deals only, with the particular employer with whom
he has chosen to enter into a contract. Building contracts are pregnant with
disputes: some emplovers are much more reasonable than others in dealing with
such disputes.

The House of Lords also considered and rejected an argument, which has not
been addressed to the lower courts, that it was contrary to policy to allow
prohibitions or restraints on the ability to assign contractual rights. The
argument drawn from analogy with real property rights was that the right of
ownership wasso important thatitshould notbe tethered by restraints on the
ability to ransfer ownership. [t was held that the relationship between the
contracting parties was such that netonly may each party legitimately insiston
the personal performance of the other party, but each party may legitimately
wish to be obliged to perform its duties only to the other party. Construction
contracts are a good example of the practical application of this policy since,
in many construction contracts, there will be claims on both sides. So a
contractors’ claim for payment may be qualified by an employer’s claim in
respectof defective work or late completion. An employer may wish to restrict
the contractor from assigning the right to be paid because of a wish to dispose
inasingle proceeding of the contractor's claims and its own claims. Conversely,
the contractor may wish to restrict the employer from assigning because the
operaton of the contractin practice depends heavily on the behaviour of the
parties and some employers are easier to co-operate with than others.

In Don King Promotions Inc v Warren® a contract was made between the
plaintiff company. which was the corporate vehicle of a leading American
boxing promoterand the defendantwho was a leading English promoter. The
purpose of the contract was (o create a partnership for the promotion and
management of boxing in Europe. In pursuance of the contract, Warren
purported to assign to the partnership all his existing promotion and
management contracts with boxers. These assignments were ineffective us
assignments because many of the contracts contained prohibitions on

t Ihid at 105 and 429, respecuvely.
5 [1999] 2 All ER 218. Sec aiso Foumrerete (UK ) Ltd v Thrust Engmeering Lid, Court ol Appeal
21122000 (2000 6 Finance & Credit Law |
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assignmentand in anv case the relanonship between a boxer and his manage:
is of a personal nawre not permitung of assignment. Nevertheless. the Court
of Appeal heid that the meffecuve assignments should be treated as
declarations of trust because itwas clear thatthe intenvon of the contract wis
thatthe management contracts should be held for the benefit of the partnershin
and treaung the partners as trustees was the effecuve wav 1o produce this
result

C NOVATION DISTINGUISHED FROM ASSIGNMENT

The assignmeni of adebtas described in the preceding pages. which operates
asan effecuve ransier without the consent or the collaboration of the debtor.
1s disunguishable from novaton, a transaction to which the debtor must be z
parn.

Novation is a transaction by which. with the consent of all the parues
concerned, a new contract is substituted for one that has alreadv been made
The new contract mav be berween the original parties. eg where a writter.
agreement is later incorporated in a deed: or berween different parues. eg
where anew person issubstituted for the onginal debtor or creditor.® s this
lastform. the substitution of one creditor for another. that concerns usat the

moment. The effectiveness of such a substitution was conciseiviliustrated
Buller J.

Suppose A owes B £100. and B owes C £100, and the three meet. and it1s agreed
between them that A shall pav C the £100: B's debt 15 exunguished. and C ma-
recover the sum against A~

In this case a contract is made between A. B and C. bv which the ongina’
liabilitv of A to Bis discharged in consideraton of his promise 1o perform the same
obhgation in favour of C. the other party to the new contraci. A vansacoon o
this nature. however, is noi effective as a novation uniess an intenuon 1s dearh
shown thatthe debt due from A to Bisto be exunginshed. Otherwise the novanor
fails for want of considerauon’

Thus novadon. unlike assignment. does not invoive the transfer of am
propermvat all. for 1t comprises.(a) the annulment of one debtand then (h
the creanon of a substituted debt in its place

D NEGOTIABILITY DISTINGUISHED FROM ASSIGNABILITY

A negouabie instrument is like cash in the sense thart the propern in 1 1+
acquired bv one who takes it bone fide and for value. Just as the true owne
cannotrecover stolen monev once it has been honestiviaken bv a wradesman
in return for goods. so also the dona fide holder for value obtains a good title
to a negouable instrument even though the ttle of the previous holder 1
defecuve. Thisis one of the casesin which the maxim nemo dar guod norn have

6 Scarf v jarame (18821 7 App Cas 345 a1 351, per Lord Selborne

Tatiock v Harms (17849 5 Term Rep 174 ar 18¢

Y Lwersiagr v Broadben: (18591 4 H & N 60!

Y ke Unned Ratiwaxs of Hevanu and Kegic Warenvwses L1 [19607 Cio 52 ar n+4. we. afi
11961, AC 1067, [1960; 2 ALl ER 332 HL
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has no applicaunon. One who delivers either cash ora negouable instrument
can pass a better title than he himseif possesses. The law on negouability has
passed through three historicai stages. [t began as a body of custom among
merchants: 1t was later incorporated bv the courts into the common law: 1t was
then consolidated bv the Bills of Exchange Act 18382

For an instrument to be negouable, two things must concur:

(1) it must be one which is ransferable bv delivery bv virtue either of statute
or of the law merchant.

(9Y it must be in such a state that nothing more than its deliverv is required
to transter the right which it contains to a transferee.

We may illustrate these attributes from the case of acheque. According to the
usage of bankers as recognised by the courts, ithas long been established that
the mere delivery of a cheque is capable of transferring to the deliveree the
right to demand the amount for which itis drawn. Whether delivery, without
more, will transfer this right depends. however, upon the state of the cheque.
[facheque for £100 is made payable to *Edward Coke orbearer itis negouable
in the fullestsense of the term, for bvits very terms its mere delivery to William
Blackstone entitles the latter to demand £100 from the bank. The position,
however. is different if the cheque is made pavable to "Edward Coke or order’.
The words ‘Edward Coke or order means that the bank will pay any person to
whom Coke, bv a declaration of his intenuon on the back of the instrument,
orders pavment to be made. Before this intention has been declared. however.
the ¢heque is nota negotiable instrument. for delivervaione does not entitle
the deliveree to demand payment. An order, called an endorsement, must be
added by the pavee Coke. If he merely signs his own name on the back, he is
said to endorse the cheque tn hlank, and the resultis that the bank will pay any
person who tenders the instrument and demands payment. In other words,
the effect of an endorsement in blank is to render the cheque payable to
bearer and thus to confer upon the holder for the ume being a good ttle.”
Coke, however, may specially endorse the cheque, ie in addition to signing his
own name he mayv write on the back “Thomas Littleton or order’. The effect of
this is that the bank will pay Littleton or any person designated by him, so that
if he merely signs his own name the cheque once more becomes negouable.
The law has been summed up by Blackburn ] in the following words:"

[t mav therefore be laid down as a safe rule that where an instrument is by the
custom of trade transferable. like cash. bv delivery, and is also capable of being
sued upon bv the person holding in pro tempore. then it1s entitied to the name of
anegotiable instrument... The person who. bya genuine indorsement, or, where
itis pavable to bearer, by a delivery, becomes a holder, may sue in his own name
on the contract, and if he is a fona fide holder for value. he has a good ritle
notwithstanding anv defect of title in the parw (whether indorser or deliverer)
from whom he took it

A cheque remains freely transferable notwithstanding thatitis crossed "not
negotiable'. The effectof the crossing merelyvis thata later holder can acquire
no better title than the person from whom he tookit. Again. the cransferabilicy

1y S 2 of the Cheques Act 1937, however. has now removed the necessitv tor an
cudorsement in blank where o chenque pavable o order 1s cashed at the pavee’s nwn
bank or credited o s account there.

11 Crowch  (Ciedit Fonerer of England (1873 LR 3 QB 3T 1 at ARIARY, adopnine a passage

n SNemerhoy foanding | i vy pp 3955
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of a cheque 1s unaffected even if crossed 'account pavee’ or "account pavee
onlv'. The significance of these words is thart if the cheque is paid into the
account of some person other than the pavee the bank is put on enquiry. =

An instrument does not possess the benetitof negouability merely because
itconwains an undertaking bvone of the parues to pava definite sum of money
to any holder for the nme being. To rank as negouable it must be recognised
as such either by statute or by the law merchant. Cheques, bills of exchange
and promissory notesare now negotable by virtue of the Bills of Exchange Act
1882, but there are certain other instruments which still derive their
negouability trom the law merchant. This part ot the law 1s of comparauvely
recent origin.

[t 1s neither more nor less than the usages of merchants and traders in the
different departments of trade, raufied by the decisions ot courts of law, which,
upon such usages being proved before them, have adopted them as sertled law
with a view to the interests of trade and the public convenience: the court
proceeding herein on the weil-known principle of law that, with reterence tw
transactons in the different departments of trade, courts of law, in giving etfect
to the contracts and dealings of the parues, will assume that the latter have dealt
with one another on the footung of any custom or usage prevailing generally in
the parucular department. Bv this process. what before was usage only,
unsancuoned bv legal decision, has become engrafted upon, or incorporated
into. the common law, and may thus be said to torm part of it."”

A custom of the mercantle world by which a certain document is treated as
negouable, if proved to be of asufficiently general nature, may be adopted by
the courts. and it is by this process that the list of negodable instruments has
gradually been increased. [n determining whether a custom has beceme so
well established as 10 be recognisable by the courts, the length of time for
which it has prevailed is of greatimportance; but in the modern worid a suil
more important factor 1s the number of transactions of which it has formed the
basis, and, if its adoption bv merchants is frequent and widespread. the fact
that it is of very recent origin does not prevent its judicial recognition.™
Among the instruments which owe their negodability to the usage of merchants
are Exchequer Bills, certain bonds issued by foreign governments or by
English or foreign companies, and debenrtures payable to bearer.

The transfer of a negotiable instrument differs from the assignment of a
contractual right in three important respects.

Firstly, since one of the characteristics of a negotiable instrument is that
the person liable for payment. as for instance, the acceptor ofa bill of exchange
or the banker in the case of a cheque. is undera duty to pay the holder tor the
tme being, it foilows that upon a transfer of the instrument there is no
necessity that he should be notified by the new holder of the change of
ownership.

Secondly, unlike the assignee of a contractual right, the transteree of a
negotable instrument does not take subject to equities. A holder for value
who takes an instrumencwithout notice ot anvdefectin the title of the person
who negouated it to him acquires a perfect title. Thus in Miller v Race”

12 Umversal Guarantee Pty Lid o Nauonai Bank of Australasia Lid [1963] 2 All ER 98, [1965]
“WLR 191

43 C(wodunn v Robarts (1873} LR 10 Exch 337 at 346. per Cockburn CJ

14 Edelstern v Scauler [1902) 2 KB 144 at i34, per Bingham |.

13 (1758 Burr 452.
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On 11 December 1756, the mail coach from London to Chipping Norton
was robbed and a bank note that had been posted by a London debtor to
his creditor in the countrvwas stolen. The next dav the note was cashed by
the plaintff. who took it in the usual course of his business and withoutany
notice that it had been stolen. It was held that the plaintiff was entitled to
recover pavment from the Bank of England.

Thirdly. the rule that consideration must move from the promisee, which as
we have seen applies to contracis in general.' does not apply to a negouable
instrument. for the holder can sue for pavment without proof that he himself
gave value. The only essenual is that consideraton should have been given
at some time in the historv of the instrument The Bills of Exchange Act
provides that

Where value has at any imebeen given for a bill the holder isdeemed to be a holder
for value as regards the acceptor and all parties to the bill who became parties
prior to such ume. ie prior to the time at which value was given.’

If, for instance, A accepts what is called an accommodation billin favour of B. ie
makes himself liable 1o pav (say) £100 to B or to B's order without receiving
consideration, he is not liable without more to pav this amount to B: butif B
negotiates the bill to C in payment for goods received. C acquires a night of
action against A and B: and further, if C makes a gift of the bill to D the lauer
has a similar right of action against A and B.

As regards consideraton, there is another respect in which negotable
instrumentsare free from a general principle of contractlaw. The general rule
requires proof bya plaintiff to an actuon for breach of contract that he has given
consideraton, but in the case of a negotable instrument the consideration
is presumed to have been given. The burden is on the defendant to prove that
none has been given."

Moreover, the holder is presumed to have taken the instrument in good
faith and without notice of anv illegalitv or other defect in the title of the
person who negotated it to him. There is this difference, however. between
apleaof no consideration and a plea of illegality, that. once ithas been shown
that the instrument is vitated bv illegalitv as between previous parues. the
burden of proving that he himself took in good faith passes to the holder."

2 The assignment of contractual liabilities®

The question thatarises here is whether B can assign the obligation thatrests
upon him by virtue of his contract with A to a third person, C, so that the
contracrual liabilityis effecuvely ransferred from him to C. Can he substitute
somebodv else for himself as obligor? English law has unhesitaungiy answered
this question in the negatve. In the words of Collins MR:

It 1s, I think, quite clear that neither at law nor in equitv couid the burden of 2
contract be shifted off the shoulders of a contractor on to those of another

16 Pp 85-8%. above
1

7 8 27(2)

& Milis v Barker (1856) 1 M & W 425

1Y Ser pp 347-348, above. where the subiect s iliustrated bv reference to wagenng
contracts

2. Furmsior 17 | Contract Law 42: Hunter 15 | Gontract Law 51
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without the consent of the contractee. A debtor cannot relieve himself of his
liabilitv to his creditor bvassigning the burden of the obligauon to somebodvelse:
this can only be broughtabout by the consent ot all three, and invoives the release
of the onginal debtor.’

Novation, therefore, is the only method bv which the original obligor can be
etfectivelvreplaced bvanother. A, Band C must make a new contract bvwhich
in considerauon of A releasing B from his obligation. C agrees that he wiil
assume responsibilitv for its performance. This transaction is frequently
required upon the retirement ot one of the partners of a firm. B. the retiring
partner, remains liable at law for partnership debts contracted while he was
1member of the firm; butifa particular creditor, A, expressly agrees with him
and with the remaining members to accept the sole liability of the latter for
pastdebtsin place of the liabilitv of the firm as previousiv constituted. the nght
ot action against B is extinguished. As is said in the head-note to Lyth v Auit
and Wood:*

The acceptance by a creditor of the sole and separale liability of one of two or
more joint debtors is a good consideranon for an agreement to discharge all the
other debtors from liability.

An agreement by a creditor. A, to accept the liability of C in substitution for
thatofhis former debtor, B. need not be express. Acceptance mav be inferred
trom his conduct, Whether this inference 1s justfiable depends, of course,
upon the circumstances. Thus, if a trader knows that a certain partner has
retred, but nevertheless continues to deal with the newly constituted firm,
the inference. in the absence of further rebuttng circumstances, is that be
regards the existing partners as solely liable.*

Exceptbvnovation, then, itisimpossible foradebtor, B, to make a contract
with C, bv which he extinguishes his existing obligation to A and assigns it to
C. The assignment may well be binding berween himselfand C, butit cannot
per sedepnve A of his right to proceed against B as being the contracting party.
On the other hand, there are many cases in which vicarious performance is
permissible in the sense that the promisee, A, cannot object that the work has
beendone bva third person. provided alwavs, of course. thatit has been done
in accordance with the terms of the contract.

Much work is contracted for, which it is known can only be executed by means
of sub-contracts: much is contracted for as to which it is indifferent to the party
for whom it is to be done, whether it is done bv the immediate party to the
contract, or bv someone on his behalf.*

If. for instance, B. who has contracted to deliver goods to A or to do work for
A.arranges that Cshall perform this obligation. then A is bound to acceptC's
actas complete performance. if in fact it fulfils all that B has agreed todo.” A
cannot disregard the performance merelv because it is not the act of B
personallv. Qui facit per alium facit per se.

The essential fact to appreciate. however. in this case of delegated
performance is that the debtor, B, who has assigned his liabilitv to C, is not

L Tothurst v Assoctated Portland Cement Manufacturers (1900) Led [1902] 2 KB 660 at 668
2 11852) T Exch 669

3 Hart v Alexander 11337) 2 M & W 484; Bilborough » Holmes (18763 53 ChD 255,
Briush Waggon Co Lid v Len < 18380) 3 QBD 149 1t 1534, per ~uram.

Waggon o Lid © Lea 1380 5 QBD 149 Tothurt Wisoriated Portland Cement
wreys PO Lol 00T l‘ i Lourd MacNaghten.
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relieved from histobligation to ensure due performance of his contract with
A. B still remains liable 1o A, and C cannot be sued by A in contract for non-
performance or for defective performance.” The legai effect of the delegaton
is that A cannot repudiate a performance which sausfies the terms of the
conwractmerely because ithas notbeen completed by the original contracting
party, B. In other words, the so-called assignment of an obligation is not an
assignment in the true sense of the term, since it does not result in the
substitution of one debtor foranother. In the case of nights one creditor mas
be substituted for anather, but the principle with regard wo obligatons is that
they cannot be ‘shified off the shoulders of a contractor on to those of another
without the consent of the contractee’.

Itisnot, however, permissiblein all cases to delegate the task of performance
toanother person. Lach case depends upon its own particular circumstances.
In the words of Lord Greene:

Whether or not 1 anvy given contract performance can properly be carried out
by the emploviment of a sub-contracio:. must depend on the proper inference
1o be drawn from the contract itself, the subject matter of 1t and other malterial
surrounding circumstances.’

For instance, a contract of carriage may normally be sub-contracted by the
carrier. but this will not avail the contractor if the subject matter of the load
is an easy and a frequent target for lorry thieves.*

Moreover, it is clear that delegation is not permissible if personal
performance by B, the promisor, is the essence of the contract. If it can be
proved that A relied upon performance by B and by B only. the inabilitv or
unwillingness of B to perform his obligation discharges A from all liability,
even though performance has been completed by a third person in exact
accordance with the agreed terms.” Vicarious performance of a personal
contract 1s not performance in the eve of the law. It neither discharges the
deblor nor binds the creditor. If it can be shown that A has contracied with B
because he reposes confidence in him. as for example where he relies upon
his individual skill, competency, judgement. taste or other personal
qualification.” or if it is clear that he has some privaie reason for contracung
with B and with B only.” then the inference is that the contract is one of a
personal nature which does notadmit of vicarious performance. Thus. 11 has
been held that the personal skill and care of the warehouseman is of the
essence of acontract for the storage of furniture, and thatif he emplovs 2 sub-
contractor he doesso at his own nisk.” A case which goes perhaps 10 the verge
of the law is Robson and Sharpe v Drummond."* where the facts were these.

6 Schmaiing v Thombhnsor (18151 6 Taunt 147. In certain cases there might be a tortous

action. for exampic. where C's negligence causes personal injury or propern damage
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Bagreed to build a carmnage and to hire itout to A for tive vears for a vearly
pavmentot 75 guineas. Bwas to keep the carriage in repair, to paintitonce
within the five vears and to supply new wheels when required. More than
two vears later B retired from business and he purported o assign to his
successor, C, all his interest in the contract with A.

[twas held that the contract was personal and that A was entided to reject the
performance offered by C. Although Parke ] expressed his unhesitaung
opinion that A was entted to the benefit of the judgment and taste of B
himself throughout the five vears, it might perhaps have been objected that,
as the carriage had been designed and built by B to the satisfaction of A, the
only detail which in any sense depended upon these personal quaiificanons
was the painting. In a later case the Court of Appeal retused to apply the
principle of this decision to a contract by which B had agreed to hire outrailway
wagons to A and to keep them in repair for seven years.”
In Southway Group Lid v Wolff,'®

In January 1989, Southway owned and occupied a property in North
London (Hendon) which consisted of awarehouse and a small amount of
adjoining land. In January 1989 it contracted to sell the property for £1.2
million to a company called Brandgrange Ltd. Brandgrange was a shell
company wholly owned by [nitative Co-Partnership Ltd, a company itself
owned as 10 49% bya Mr Ormonde, and as t0 51 % by Inidauve Developments
Ltd, acompanyv owned by Mr Obermeister and his wife. Mr Obermeister was
an architect and Mr Ormonde was a property developer with particular
expertise in devising and financing development schemes, obtaining
property rights for development and obtaining planning permission for
development. Under the contract of sale, completion was to be on 30 April
1990, or earlier on 27 days’ written notice to Southway, such notice notto
be given earlier than 5 December 1989. Notice, which was treated as being
good, was given on 17 November 1989 to complete on 5 March 1990.

Bya contract dated 21 December 1989, Brandgrange agreed to sell the
property to the defendants who were mother and son and the trustees of
the Wolff Charity Trust. This second contract contained an undertaking
by the vendor to carry out re-development works to the property, the
content and scope of these works being described in a specificauon
attached to the contract which was skeletal in the extreme.

Brandgrange failed to complete on 5 March 1990 and on the same dav
Southway served notice to complete in accordance with clause 22 of the
National Conditions of Sale. On 21 March 1990 Southway and Brandgrange
entered into a deed of assignment, by which the notice of 5 March 1990 was
withdrawn and a new completion date of 17 April 1990 was fixed, time
being expressed to be of the essence.

This deed of assignment contained provisions by which Brandgrange
assigned to Southwayv the benefits of the re-sale contract to the Trustees
and Southwav gave notice of that assignment to the Trustees.

Brandgrange failed to complete on 17 April 1990. On 19 April 1990
Southwavaccepted this failure as repudiation and terminated the contract.
Southwav then decided that it would carry out itself or through its own

15 Brish Waggon Co Lid v Lea 11880) 5 QBD 149
16 (1991} 28 Con LR 1N9
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contractors the workswhich had been set outin the contract of 21 December
1989 berween Brandgrange and the Trustees. The Trustees indicated to
Southwav that. ‘If you proceed withoutmy approval, vou doso atyour own
risk". Southwav therefore sought declarations that if it carried out work
which compiied with the specification within the ume provided by the
contractand tendered a valid transfer of the building, itwould be entitled
to the purchase price under the contract between Brandgrange and the
Trustees. The Trustees argued that the essence of the re-sale contract was
the confidence which the Trustees placed in particular in Mr Ormonde
and that thev were not bound to accept the performance of the
refurbishment contract bv anyone else. In other words, the Trustees
argued that the contract was one which called for personal and not
vicarious performance.

This argument was accepted by the Court of Appeal. The Court held thatin
the presen: circumstances, where the content of the contract was extremely
vague (verging according to some members of the Courton the contact being
void for uncertainty), it was clear that personal performance was essen ual. It
was not that the Trustees expected Mr Ormonde to do the building work
himself, but thev expected that the development and refurbishment of the
building would be done in a style which involved close and daily co-operaton,
and it was inconceivable that the Trustees would have entered into an
agreement of this kind with someone with wl;:om they did not have personal
contact.



