Chapter 17
The involuntary assignment of
contractual rights and liabilities

The automauc assignment by operaton. of law of contractuai nghts and
liabilites may occur upon the death or bankruptcy of one of the contracung
parues.

Thegeneral rule of common law, that the maxim actio personalis moritur cum
personadoes notapply to an action forbreach of con tract, has been confirmed
bystatute. This provides that on the death ofa contracting partv ‘all causes of
acuon subsisung against or vested im him shail survive against or, as the case
may be, for the benefit of, his estate’.' If the deceased made a contract with
X, his persenal representatives, whether eXecutors or administrators, may
recover damages for its breach; ormay themselves perform what remains to be
done and then recover the contract price.’

Conversely, they may be sued bv X in their representatve capacity for a
breach of the contract, whether committed before or after the death of the
deceased. though they are liable only to the extent of the assets in their
hands.’ _

This rule that the right of action survives does not apply where personal
considerations are the foundation of the contract, This is the position, for
instance, where the contracting parties are master and servant,’ orracehorse
ownerand jockey.* Thus, if a servant dies his executors are not faced with the
alternative of performing the services or of paying damages; if the master dies,
the servant is discharged of his obligation to serve.*

The object of bankruptey proceedings is to collect all the property of the
bankruptand to divide it rateably ameng his creditors The rule, therefore, is
thatanv nghtof action for breach of contract possessed by him which relates
to his propertyand which, if enforced, will sweil his assels, passes to his trustee
in bankruptey.” Instances are a contract bv a third person to deliver goods or
to pavmoney to the bankrupt. On the other hand. the nighttosue foran injury
to the character, feelings or reputation ot a bankrupt, though arising from a
breach of contract, does not vest in the trustee.*

Law Reform (Misceilaneous Provisions) Act. 1934, s 1(1). For discussion of the effect
ot death, see North 116 NLJ 1364
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The right of action does not pass where the damages are 10 be esumated b

immediate reference 10 pain feltby the bankrupt in respect 10 his body. mind or

character. and without immediate reference 1o his rights of property. ©
Forinstance, in Wilson v United Counties Bank." a wrader entrusted the financial
side of his business to a bank during his absence on militarv duty in the
European war of 1914. He was subsequently adjudicated bankrupt OWIng 1o
the negligent manner in which this contractual duty was performed, and. ir
an action which he and the trusiee brought against the bank. damages of
£45,000 were awarded for the loss 10 his estate and of £7.500 for the injury to
his credit and reputation. 1t was held that of these two sums the £7,500
belonged personally to the bankrupt as representing compensation for
damage to hisreputation, while the £45,000 went to the trustec for the benefit
of the creditors.

If a bankrupt has made a contract for personal services, the quesnon
whether his right to sue forits breach rem ains with him or passes to his trustee
depends upen the date of breach. If the breach occurs before the
commencement of the bankruptcy, the right of action passes 10 the trustee:
ifit occurs afier this date the right of action remains with the bankrupt, subject
to the power of the trustee 10 intervene and to retain out of the sum covered
what is notrequired for the mainienance of the bankruptand his family. Thus
the person entitled to recover damages againstan employer for the wrongful
dismissal of the bankrupt varies according as the dismissal occurs before or
after the bankruptey.”

G Berkiham v Drake. frn 7. at 604, per Erle ].

10 [1920] AC 10

11 Drake v Beckham (18431 11 M & W 215 (before bankruptey): Bailey v Thurston & Co Lic
119037 1 KE 137 (after bankrupicvi.
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A INTRODUCTION

This chapter and the two succeeding chapiers deal principally with the
problem of discharge. thatis, the wavs in which the parues. or one of them. ma

Carie: Breaci. o Coniract: Birds. Bradgaic and Vilher: Teminguon of Coniracts



588 Performance and breach

be freed from their obligations. [n previous editions of this work the subject
matter of this chapter has been contained in two chapters enttled, respecavely,
Discharge bv performance and Discharge by breach. Itis easy to see thatif one
party completely and perfectly performs what he has promised to do, his
obligatons are atan end. However, importantand difficult questions arise as
to the effect of something less than perfect performance. From the viewpoint
of the performer, thisisa problem in performance but to the other party itwiil
appear asa problem in breach, since usually* a less than perfect performance
will be a breach. Itseems more convenient, therefore, to consider the problems
together, since to a considerable extent one is the mirror image of the other.

B THE ORDER OF PERFORMANCE

[nabilateral contract, where both parties have obligations to perform. questions
may arise as to who is to perform first. This is primarilya queston of construction
of the contract, assisted by presumptions as to the normal rule for contracts
of a particular kind. Often, it will not be a case of one party performing all his
obligations first but rather of some obligations of one side having to be
performed before related obligations of the other side. So in a contract of
employment, the employer’s obligation to pay wages will normally be dependent
on theservant's having completed a period of employment but his obligaton
to provide a safe system of work will arise from the start of the emplovment.

[tis often helpful to analyse this problem byusing the language of conditions.’
In a contract between A and B, we may discover at least three possibilities, viz:
first, an undertaking by A is a condition precedent to an undertaking by B;
secondly, undertakings by A and B may be concurrent conditons: or, finally,
some undertakings by A and B may be independent. We may illustrate the first
two possibilities by considering the obligations of buyer and selleras to delivery
of the goodsand paymentof the price. Under the provisions of the Sale of Goods
Act1979, the obliganons of the seller to deliver and of the buyer to pay the price
are said to be prima facie concurrent,* but in many cases the contract varies this
rule. In many commercial contracts, the seller agrees to grant the buver normal
trade terms, for example, pavment within thirty days of delivery of invoice. [t is
clear thatin sucha case the seller must deliverfirstand cannot demand pavment
on delivery.* Conversely, in international sales, buyers often agree to pay by
opening a banker's commercial credit, and here it is clear that the seller need
take no steps undl the buyer has arranged for the opening of a credit in
conformity with the contract.” Where the buyer’s and seller’s obligations are
concurrent, thismeans in practice thatthe ability of either party to complain of
the other’s non-performance depends on his own ability to show that he was
ready, willing and able to perform.’

-

See p 589, below.

See pp 162 ff. above.

S 28

This is a very important rule in practice where there have been a series of contracts

and the buyer is late in paying in respect of an earlier deliverv. See eg Total Oil {Great

Bnt_aam Ltd v Thompsen Garages (Biggin Hill) Lid [1971] 3 All ER 1296 discussed at

pp B08 [f, helow.

6  See eg W[ Alan & Co Lid v El Nasr Export and Import Co [1972] 2 QB 189, [1972] 2 All
ER 127.

7 As to tendering performance. see p 616, below.

Ut e 10
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It 1s quite common for some of the obligations of the parues to be guite
independent of performance of obhgauom bv the other parny. We have
alreadv menuoned the emplover’s durv to provldc a safe svsiem of work; an
example on the other side would be the servant’s durv of fidelity to the
master.’ In the case of such independent covenants, the covenantor cannot
argue thart his obligauon is posiponed until the covenantee has performed
some other obligatons.

-

C EXCUSESFORNON-PERFORMANCE

It was stated above® that usually failure to perform will amount to breach. This
is true, but it 1s important to recognise that in certain circumstances failure
to perform is excusable.

1 AGREEMENT

The paroes mav have made some agreement orarrangementafier the contract
was concluded, which permits one partv not to perform or to perform in a
different way. This will be examined in detail in the next chapter.

2 IMPOSSIBILITY OF PERFORMANCE AND FRUSTRATION

Someumes events take place after the contract has been made. which make
performance impossible or commerciallvsterile. In a limited number of cases.
this may have the effect of bringing the contract to an end. This possibilitv s
considered more fully in chapter 20.

3 IMPOSSIBILITY OF PERFORMANCE FALLING SHORT OF
DISCHARGING FRUSTRATION

In some cases, unforeseeable events. although not bringing the contract to an
end. may provide an excuse for non-performance. So in mostmodern contracts
of emplovment, an emplovee who did notgo towork because he had influenzz’
would not be in breach of contract, although the iliness would not be
sufficientiv serious to frustrate the contract.”

4 CONTRACTUAL EXCUSES FOR NON-PERFORMANCE

Qurside the relauvelv narrow scope of the last two headings. the common law
has been slow to infer that unforeseen developments should relieve a parn

from promptand perfect performance. This atutude is commonly justifiea on
the ground that the partes should make express provision themseives. anc
this invitaton is verv often accepted. So. for instance. all the standard forms
of building and engineering contract contain provisions which mav enute

& Hwar Lid v Park Roval Saentific instruments Lid [1946] Ch 16¢

¢ P BBE. above

10 1t should be noutea that whether he would be 1n breach and whether he would be
- enutied w0 sick pav. are two disunct questons. See Stannard 46 MLR 73:

17 See p 631. below
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the contractor to extra ume for performance where he has been delayed by
such matters as exceptionally adverse weather conditons or labour disputes.
The effectiveness of these clauses may involve consideration of the l[aw as to
exemption clauses though itis thought thatmany of them should be regarded
as defining liability rather than excluding it*

53 LIMITATION

In principle. when one party has failed to perform on time. the other partycan
sue and at this moment the appropriate limitation period will begin to run.
At the end of this period the action will normally no longer be maintainable.
This macter is discussed more fully later.”

D CANAPARTYWHO DOESNOT PERFORM PERFECTLY CLAIM
PAYMENT OR PERFORMANCE FROM THE OTHER PARTY?

‘There is no doubt that there are a number of cases where it has been stated
that a party who does not perform perfectly is not so enutled. This is vividly
illustrated by the old case of Cutterv Powell"

The defendant agreed to pay Cutter thirty guineas provided that he
proceeded, continued and did his duty as second mate in a vessel sailing
from Jamaica to Liverpool. The voyage began on 2 Augustand Cutter died
on 20 September when the ship was nineteen days short of Liverpool.

An actiomby Cutter’s widow to recovera proportion of the agreed sum failed.
for by the terms of the contract the deceased was obliged to perform a given
duty before he could demand payment.

In this case, of course, Mr Cutter did not break the contract by dying in mid-
Atlantic® but his right to payment was held to depend on completion of the
voyage and the same principle was held toapply in the case of breach in Sumpter
v Hedges."* In that case the plaintiff, who had agreed to erect upon the
defendant’s land two houses and stables for £565, did part of the work to the
value of about £333 and then abandoned the contract. The defendant himself
completed the buildings. It was held that the plaintiff could not recover the
value of the work done.

A modern example of this principle is Bolton v Mahadeva.”

The plaintiff contracted toinstalla central heating system in the defendant’s
house for the sum of £800. He installed the system but it only worked very
ineffectively and the defendant refused to pay forit. The Court of Appeal
held the plaintiff could recover nothing.

[twill be seen thatin each of these cases, the defendant made an uncovenanted
profit, since he obtained part of what the plaintff had promised to perform

12 See p 171 ff. above.

13 Sec pp 706-714, below.

14 (1795) 6 Term Rep 320; see also Sinclair v Bowles (1829) 9 B & C 92; Vigers v Cook [1919]
2 KB 475: Stoljar 34 Can Bar Rev 288

15 In modern terms the contract was frustrated. see ch 20, below.

16 [1898) 1| QB 673.

17 [1972] 2 All ER 1322,7%(1972] 1 WLR 1009.



i frarty who does not fevforn pe cliy clarm puyment or performance? 5G]
withouthaving to pavanvthing. Iuis notsurprising therefore that these resulis
have been ernucised nor that attempis have been made (o mitigute or avoid
then: -

1 THE DOCTRINE OF SUBSTANTIAL PERFORMANCE

The courts. in their desire 1o do jusuce bemween contracting partics. have
developed what is callec the docuine of substannal performance. wivich i
effect hassomewhat relaxed the requirement of exactand precise performanee
of entirc contracts.® According 1o this doctrine. which dates back o Lard
MansihI:t!'sjudgmcm in Boone  Evvein 1779 if there has been a subsinntinl
though not an exact and literal performance by the promisor. the promisce
cannottreat himselfasdischarged. Despite a minute and rifling variaton iran;
the exact terms bvwhich he is hovnd. the promisor is permitted (o sue on Ui
contract. though hesof course liabic in damagesfor his partal non-performance.
According o this doctrine. the question whether enire performance is o
conditon precedent Lo any pavinent is alwavs a question of consiruction.! Thus
i Cutter v Powell* the court construed the contract 1o mean that the saijor was
o get nothing uniess he served as mate during the whole vovage. Again, in 2
contractio erect buildings orto do work on another'sland for a lumyp sum. the
contractor can recovernothing if he abandons uperations when oniv partof the
work 1s compleied. since his breach has gone to the root of the conurnct, Butif,
forexample. the contractor has completed the erection of the buildings. there
hasbeen substannal performance and the other partv cannot refuse all pavment
merelvbecause the workis notin exactaccordance with the contracl.” any more
than the emplover in Cutterv Powell could have repudiated all liabilinv if on one
or two occasions the sailor had failed in his dur as mate

Insuch circumsiances the presentruleis tha: ‘so longasthere issubstantia!
performance the contracioris entited to the supulated price. subject onlv e
é cross-acnion or counter-claim for the omissions o1 defects in execution” . If
this were not the case and if exact performance in the litera) sense were alwavs
required. a tradesman who had contracted 1o decorate 2 /;ouse according ic
certain specifications for a lump sum might find himsel! in an intolerabjc
posiuon. If. for instance. he had put two coats of paintin ene room instead of
three asagreed. the owner would be entitied to take the bep efit of al] that hac
been done throughout the house without paving one penny for the work.'

18 ir. 1965 the Law Commussion proposec (Law Com No 121} jemiuon to change then
but the dissenung repori of Brian Davenport QC appears 1o have abiainec wide:
suppor:

1 See Williams 57 LQR 375, 490: Corbin 28 Yale LT 73¢. Morisor: 2¢ LQR 39S, 24 1.();
61: Ballanune 5 Minnesowz L Rev 39¢

200 (17791 1 Hv Bl 278, n.

I Hoemg v Jiaacs [1952] ¢ Al ER 176.

© P 390, above

y K Dakim & Go Lt v fer 110167 ] KB 566. approved and toliowee in Heenio 1 fsaacs P1usD
< ALER 17¢. despue the dicta 1 Esielin o Federaied Euvepear. Boni. Lo (1958 Kt

{saacs avove. per Somervell 1

o 25mun LC (15th edny a1 14 approved in Hoemg v Isaaes. above. See aise Broom 1 e
LTHY A T Zast 48un. Bodon « Mangarve [1972° 2 Al ER 325, 11972 1 MWLR 1004
C beck 3% MLR 417

Momars s Stee. (JRE108 M AW ERS 41 KT per Parke B. K Dain ¢ G Lic vy L IRELLT
D REOARE A ETU per Cozens Hard M3
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In a sense the substanual performance doctrine can be regarded as a
qualification of the rule, rather than as an excepuon to it, and itwill be notced
thatin the cases of Cutterv Poweil, Sumpter v Hedgesand Bolton v Mahadevathere
was in fact a failure of substanual performance. A significant key to
understanding here is again the disuncuon between individual undertakings
and the whole corpus of undertakings which a party makes. [t will be verv
unusual for a party to have to perform exactly every undertaking he has made
but much less uncommon for exact compliance with one requirement to be
necessarv. Clearlv the disunctions between conditions and warranues,
discussed earlier in this book,” can be of substandal significance here.

2 ACCEPTANCE OF PARTIAL PERFORMANCE BY THE PROMISEE

Although a promisor has only parually fulfilled his obligations under the
contract, it may be possible to infer from the circumstances a fresh agreement
bv the parties that paymentshall be made for the work already done or for the
goods in fact supplied. Where this inference is justifiable the plaintff sues
0N a quantum meruit (O reCOVET remuneration proportionate to the benefit
conferred upon the defendant, but an essenual of success is an implicit
promise of pavment bv the defendant.

Thus it has been held thatif a ship freighted to Hamburg is prevented by
restraints of princes from arriving, and the consignees accept the cargo at
another port to which they have directed it to be delivered, they are liable
upon an implied contract to pay freight pro rata itiners.*

An impliciwpromise to pay connotes a benefit received by the promisor, but
the receipt of the benefits is not in itself enough to raise the implication. No
promise can be inferred unless itis open to the beneficiary either toacceptorto
rejectthe benefitof the work.” This option exists where partal performance takes
the form of short deliverv under a contract for the sale of goods. [f less than the
agreed quantity of goods is delivered. and the buver. instead of exercising his
ngheofrejecuon, elects toaccept them, he must pav for themat the contractrate.”

This principle could not be applied in Cutter v Powell since it was not
possible for the owners to return the mate's services after his death, nor in
Sumpter v Hedges, and Bolton v Mahadevasince the work had been incorporated
in the defendant’s property and could not be unscrambled. This was clearly
explained by Collins L] in Sumpter v Hedges."

There are cases in which, though the plainuff has abandoned the performance
of a contract, it 1s possible for him to raise the inference of a new contract to pay
for the work on a quantum meruit from the defendant’s having taken the benefit
of that work. but, in order that that mav be done, the circumstances must be such
as to give an opton to the defendant to take or not to take the benefit of the work
done ... Where. as in the case of work done on land, the circumstances are sych
as to give the defendant no option whether he will take the benetfit of the work
or not. then one mustlook to other tacts than the mere taking the benefitin order
to ground the inference of a new contract. [n this case [ see no other facts on

See above pp 162 tE

% Chrsty v Row (1308) | Taunt 300. But the acceptance must be such as to raise the fair
interence that the rurther carriage of the cargo is dispensed with: St Enoch Shipping Co
Lid v Phosphate Mining Co [1916] 2 KB 624 at 628.

9 Munro v Butt (1358) 3 E & B 7338.

10 Saie of Goods Act 1979, 5 30(1)

11 71898) © QB 677 at 476
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which such an inference can be founded. The mere fact that 2 defendant is 1
possession of whathe cannot heip keeping. or even has done work upon it afiora.
no ground ifor such an inierence. He 1s not bound to keep unfinished a building
which i1n an incomplete state would be a nwisance on his land.

5 PREVENTION OF PERFORMANCE BY THE PROMISEF

lfa partvio an entire contract performs part of the work that he has underwakern
and s then prevented by the fault of the other parn from proceeding further.
the law does not allow him to be deprived of the fruits of his labour. He is
enutled. of course, 1o recover damages for breach of contract. butalternanvei:
he can recover reasonable remuneration on a gquanium meruit for what he has
done. The leading authoritv for this obvious rule is Planché v Colburn.” which
15 discussed later.”

4 DIVISIBLE COVENANTS

Another avenue of escape is presented by the distinction between entire anc
divisible contracts. A contractmav be described as divisible in several senses. It
contracts of employment. itis usual to provide for pavmentat weekly or month
intervals and this has the effectof ousting the principie in Cutter v Powellat ieas
for evervcompleted week ormonth.” Similarly in building contracts, it 1s usua;
1o provide for pavmentatintervals, usualivagains: an architect s certificate. and
this avoids to a substantial extent the result in Sumpter v Hedges."

In its technical connotation. the term divisible, means. however. rather
that situation where one parti’s performance is made independent of the
other’s. In this sense. as we have aireadv seen. it is more accurate 1o alk of
divisible covenants rather than divisible contracts, since in relation ta am
particular contract. there mayv be some obligations which are dependentand
others which are independent of the other parnv’s ©

E CANANINNOCENT PARTY WHO HAS PAID IN ADVANCE
RECOVER HIS PAYMENT IN THE EVENT OF A FAILURE OF PERFECT
PERFORMANCE?

Suppose that in Bolton v Mahadevc* the defendant had paid for the work 1
advance, could he have recovered his pavment- It is clear that he could no.

12 (1831) & Bing 14 )

13 P 738 below. Perhaps. aiso or the facts of this case. the plaintiff could actuali~ nave
insisted on going on to complete performance. See Wawr ane Carte (Councic lic
McGregor [1962] AC 415 [1961] 5 All ER 1175, discussed p 685 beiow

145 Notes 1o Pordage v Cole (1669) ] Wm Saund 319: Williams 57 LQR 375, 49¢

15 One justification for the actual result in Cutter v Poweli 1s that the rate for the vovag:
was substanuallv in excess of what would have been earned on z daiih. monthr o
weekiv, basic. so that the contract had an ajeaior element

16 Suck modificavon is practicalh essendal granted that Sumpier 1 Hedges woulc appr:
where the builder stopped work because of financial difficulues. which are endemi:
in the building industn

17 See General Bill Posting Co Ltd v Atkinson {19097 AC 115 Tavior + Webb [1937] 2 KB 928°
119371 1 Al ER 590. Appleov v Mvers (1867) LR © CP 651 a1 66(-661: Roberie 1+ Haveioc:
(1832) 3 B & Ad 404: Menetone v Athawes (17641 3 Burr 1599 Hewoac 1+ Wellers [197¢
QB 446. [19767 1 All ER 30

1+ [1972% 2 Al ER 1322 [1979] | WLR 100¢ p 590. above
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since the test for recovery in such cases is total fajlure of consideragon. This
concept is discussed more fully later,” but we may note immediately the
striking difference in resuit thatis caused. The defendant would have been
limited to an action for damages, which would presumably have provided
2bout £200.® and therefore was £600 better off because he was paving on
completion rather than in advance. The resultis particularlysurikingin a case
such as Custer v Powell' where the emplover would have had no acuon tor
damages, since there was no breach of contract.”

F CANTHEINNOCENT PARTY TERMINATE THE CONTRACT?

This question is connected with but disunct from the queston discussed in
sections 2 and 4 above. So if, for instance, :A charters a ship from B for a vovage
charterparty to carry frozen meat from Auckland to Liverpool. itis clear thatAis

" under no obligation to load the meat if on arrival at the docks he finds that the
ship’s refrigeration is not working,” but it does not toilow that he 1s endded to
bring the contract toan end. Thiswilldepend on whether the law permits B time
to repair the refrigerators and whether, if so, he is able to make use of it.

In the case of sale of goods, some very strict doctrines have been developed
as 1o the buyver’s right to reject goods which do not conform to the contract.
The strictness of the law in this respect is well illustrated by the duty of the
seller to make delivery of the goods in exact accordance with the terms of the
contract. Thus, if he delivers more goods than have been ordered, the buyer
may reject the whole consignment and cannot be required to select the correct
quantty out of the bulk delivered." Again, if less than the correct quantity is
delivered, the buyer may reject the goods.® If the seller delivers the goods
ordered accompanied by goods of a different description not ordered, the
buyer may accept those which are in accordance with the contract and reject
the rest, or he may reject the whole consignment.” In one case, for instance:

A agreed to sell to B tinned fruits and to deliver them in cases each
containing thirty tins. He tendered the correctquanuty ordered, butabout
half the cases contained only twenty-four tns.

[t was held that the buver was entitled to reject the whole consignment.’
These rules are analogous to those discussed in secuon + since they turn
on the classification of these obligations of the seller as conditions, butin this
case there is no question of the buyer being able to keep the goods and not
pay for them.

"

19 Pp 728-731, below.

20 The cost of making the work good.

(1795) 6 Term Rep 320: p 590. above.

But see Law Reform (Frustrated Contracts) Act 1943, discussed pp 396 tf. below.

Stanton v Richardson (1872) LR 7 CP 421; atfd LR 9 CP 390.

Sale of Goods Act 1979, s 30(2); Cunliffe v Harmseon (1851) 6 Exch 203,

sale of Goods Act 1979, s 30(1).

Sale of Goods Act 1979, s-30(3): Levy v Green (1857) 3 E & B 575. The prowision of s

30 of Sale of Goods Act 1979 are amended by the Sale and Suppiv of Goods Act 1994,

s 4.

= Re Moore <7 Co and Landauer & Co [1921] 2 KB 519. In Reardon Smuth Line Lid v Hansen-
Tangen [1976] 3 All ER 570, [1976] | WLR 989 there are clear hints that these cases
may he due for review bv the House of Lords. ;

Ut e Y~
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In whatcircumstances does a breach enatle the innocent party to terminate
the contract?®

A breach of contract, no matter what form it mav take, always enttdes the
innocent party to maintain an action for damages, but the rule established by
a long line of authorues is that the nght ot a party to weat a contract as
discharged arises only in two tvpes of case.

(1) Where the party in default has repudiated the contract before performance
is due or before it has been fully performed.

(2) Where the partv in default has committed what in modern judicial
parlance is called a fundamentalbreach. A breach is of this nature if, having
regard to the contract asa whole, the promise that has been violated is of
major as disunct from minor importance.

We will deal separately with these two causes of discharge.

1 REPUDIATION

Repudiation in the present sense occurs where a party intimates by words or
conduct that he does notintend to honour his obligations when they fall due
in the future.’ In the words of Lord Blackburn:

Where there is a contract to be performed in the future, if one of the parties
has said to the other in effect 'if you go on and perform your side of the contract
[ will not perform mine’, that in effect, amounts to saying [ will not perform
the contract’. In that case the other party may say, 'you have given me distinct
notice that you will not perform the contract. [ will not wait untl you have
broken it,’® but [ will treat you as having put an end to the contract, and if
necessary I will sue you for damages, but at all events [ will not go on with the
contract.”"!

Repudiation may be either explicitorimplicit. An example of the former type
is afforded by Hochster v De la Tour,” where the defendant agreed in April to
employ the plaintiff as his courier during a foreign tour commencing on 1
June. On 11 May he wrote that he had changed his mind and therefore would
not require a courier. The plaindff sued for damages before 1 June and
succeeded. -

A repudiation is implicit where the reasonable inference from the
defendant's conduct is that he no longer intends to perform his side of the
contract. Thus, ‘ifaman contracts to selland deliver specific goods on a future
day, and before the day he sells and delivers them to another, heis immediately
liable o an action at the suit of the person with whom he first contracted’.”
So also, if A conveys a house to C which he had previously agreed to devise to

3 Deviin [1966] CLj 192; Treitel 30 MLR 139. See the valuable papers by Mr Justice
McGarvie and Mrs Dwver on Discharge of Contracts (Leo Cussen Institute for
continuing legal education, 1980).

This s the most usual sense in which the word is used by the judges and it is retained
in the present account. though admitedly it 1s ambiguous and has been adopted in
sther contexts: see Hevman v Duunns Lid {1942] AC 356 at 978, 398, (1942] 1 All ER
337 ac 330, 360,

10 Since the repudiaton uself is an immediate breach of the contract. Lord Blackburn
clearlv meant that the nnocen: partv need not wait unul performance falls due.
Mersey Steel and fron Co v Naylor Benzon & Co (1884) 9 App Cas 434.

1853) 2 E & B 678.

Ibid at 688, per Lord Camphell.

o
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B. A will be taken to have repudiated the contract.” The leading authonw on
this type of case is Frost v Knight'* where the defendant, having agreed to marm
the plaintff upon the death of his father, broke off the engagement during
the later's lifetime. The plaintff immediately sued for damages and was
successful. This particular situation can no longer recur, since actions for
breach of promise of marriage have now been abolished.” but the pninciples
laid down in Frost v Knaght are still of general application.

The result, then, of a repudiation, whether explicit or implicit, 1s that the
innocent party acquires an immediate cause of action. But he need not
enforce it. He can either stay his hand and wait until the day for performance
arrives or treat the contract as discharged and take immediate proceedings.

Abreach of contract caused by the repudiation of obligation notvetripe for
performance is called an anticipatory breach.” The word antcipatory is perhaps
alitdle misleading. for at first sight it seemsillogical to admit that a contractcan
be capable of breach before the time for its performance has arrived. Kellv CB.
for instance, denied this possibility when Frost v Knight was argued before the
Court of Exchequer. ‘If it can be called a breach at all, it is a promissory or
prospective breach only; a possible breach, which may never occur,and notan
actual breach’.* This, however, is an untenable view. On appeal 1o the Exchequer
Chamber, Cockburn C] demonstrated that the defendant, in retracung his
promise to marry the plaintff, violated nota future, butan existing obligation.

The promisee has an inchoate right to the performance of the bargain, which
becomes complete when the ime for performance has arrived. In the meantume
he has a right 1o have the contract kept open as a subsisting and -effective
contract.’ On the facts of Frost v Knight this would have meant that the plainuff
would have to wait unt! the death of the defendant’s father 1o see if perchance
he was available for performance, meanwhile declining all offers of marriage!

Thus, the promisee, while awaiting performance, is entided to assume that
the promisor will himself remain ready, willing and able to perform his side
of the contract at the agreed date. Any conduct by him which destroys this
assumption ‘is a breach of a presently binding promise, not an anticipatory
breach of an act to be done in the future’.®

Itisnotall antcipatory breaches which will entitle the other partv to treat
the contract as at an end.

If one partv 10 a contact states expressly or by implication to the other party in
advance that he will not be able to perform a partcular primary obligavon on his
part under the contract when the time for performance arrives. the quesuon
whether the other party may elect 1o treat the statement as a repudiation depends
onwhether the threatened non-performance would have the effect of depriving the
-other partv of substantially the whole benefitwhich it was the intention of the parnes
that he should obtain from the primary obligation of the parties under the contract.”

14 Synge v Synge [1894] 1 QB 466: Lovelock v Franklyn (1846) 8 QB 371

17 (1872) LR 7 Exch 111. See also Short v Stone (1846) 8 QB 858 (A marmed C baving
aiready promised to marry B). "

16 Law Reform (Miscelianeous Provisions) Act 1970, s 1(1}. which came into force on |
January 1971. Sce Crewney 35 MLR 534

17 Dawson [1981] CL] 83. Carter 47 MLR 422.

16 Frost v Kmght (1870) LR & Exch 322 a1 326-327.

19 Frost v Knapht (1872) LR 7 Exch 111 a1 114

20 Bradiey v Newson. Sons ¢ Co [1919] AC 16 a1 53-54. per Lord Wrenbury. See Llovd 37
MLR 121 i

} Per Lord Diplock i Afoves Shapping Co Sa v Fagnan [1983] 1 All ER 449 a1 455,



Can the innocent partv terminate the contract? 397

The proof of repudiation

Whethera breach of contractamounts to arepudianon 1s "a sertous matter not
to be lighty found or inferred’.* What has to be established s that the
defaulung party has made his intenton clear bevond reasonable doubt no
longer to perform his side ot the bargain. Proof of such an intendon rrequires
an invesugauon inter alia of the nature of the contract, the attendant
circumstances and motives which prompted the breach. In the words of Lord
Seiborne:

You must look at the actuai circumstances of the case in order to see whether the
one party to the conuract is relieved: from its-future pertormance by the conduct
of the other; vou must examine what that conduct is so as to see whether it
amounts to a renunciagon, (o an-absolute refusal to perform the contract ... and
whether the other party may accept it as a reason for not pertorming his part.’

A refusal to proceed with the contract must not be regarded in isolation, for
it may be that the party bona fide, albeit erroneously, concluded that he was
jusofied in staying his hand. 'A mere honest misapprehension, especially if
open to correcton, will not justify a charge of repudiauon.™ If, for instance,
his refusal to proceed is based upon a misconstruetion of the agreement, it
does notrepresentan absolute refusal to fulfil hisobligations, provided that
he shows his readiness to perform the contracraccording to its true tenor. He
has merely put its true tenor in issue.’

The House of Lords has been presented with this problem in two contrasting
cases. In the first, Federal Commerce and Nawngation Co Litd v Molena Alpha Inc
disputes arose between shipowners and time-<charterers over the latter’s
deducdon of counter-claims from their periodic payments of hire. The
owners, actng omrlegal advice, instructed the master notto issue freight pre-
paid bills of lading, and to require the bills of lading to be endorsed with the
charterparty terms and informed the charterers of these instructions. [t was
accepted that the owners believed that they were enatled to take these steps
and thattheywere exceptionally coercive to the charterers, whowould not be
able to operate the ships if they were unable to obtain freight pre-paid bills
oflading. The charterers claimed that the owners had wrongfully repudiated
the contract and this view was upheld by the House of Lords. Litte weight was
acrtached to the owners’ belief that they were entited to act in this way, when
weighed against the disastrous impact of the threatened conduct on the
charterers’ business.

At first sight, this decision is not easy to reconcile with that in the second
case, Woodar Investment Development Ltd v Wimpey Construction (UK) Ltd.

The plaintiffs agreed to sell fourteen acres of land to the defendants,
completion to be two months after the granting of oudine planning
permission or 21 February 1980. whichever was the earlier. The market

) Ross Smyth <& Co Lid v Bailey, Son & Co [1940] 3 All ER 60 at 71, per Lord Wright.

3 Mersey Steel and Iron Co v Naylor Benzon & Co (1884) 9 App Cas 434 at 438-439: James
Shaffer Led = Findlay, Durham and Brodie (1953] | WLR 106: Peter Dumenil & Co Ltd v
James Ruddin Lid [1953] 2 All ER 294, [1953] 1 WLR 315.

4+ Ross smyth & Co Lid v Bailey, Son & Co [1940] 3 All ER 60 at 72, per Lord Wright

5 Sweet and Maxweil Ltd v Uniwersal News Services Ltd [1964] 2 QB 699, [1964] 3 All ER
10 esp per Bucklev | at 737 and 15. respecuvely

6 [1979] AC 7537. [1979] | All ER 307; Carter [1979] CLj 270.

7 719801 1 All ER 5371. [1980] | WLR 277: Nicol and Rawlings 43 MLR 696: Carter [1980]
CL] 256.



598 Perjormance and breack

having turned against them, the defendants claimed to exercise a nghtio
rescind granted by the contract, but exercisable only in circumstances
which did not exist. It was accepted that although thelr mouve was 10
escape from an unprofitable transaction, the defendants honestly believed
that thev were entitled so o act. The plaintifis claimed that the defendants’
conduct amounted to a repudiatory breach.

The House of Lords held (Lords Salmon and Russell dissenting) that it did
not.

There is ciearlv force in the minority view that the two cases are identical.
In both cases, one party honestly took a view of the contract’s meaning. which
had no real merit and substance and relving on it. indicated a determinauon
to depart from the contract in a fundamental way. It is however possible to
detect a significant difference. In the Woodar case. there was no call for the
plaintiffs to take immediate action and they could, for instance. have taken out
a construction summons to test the correctness of their view of the contract s
meaning. Again. the ume for completion was some way off. Itwouid seem clear
that if Wimpeys had actually refused to complete on this ground, that would
have been a repudiatory breach. In thie Federal Commerce case, although the
breach was probably anticipatory. the gap between repudiauon and
performance was fairly short and the pressure on the charterers
correspondingly great.

The question of repudiation often arises where, in the case of a contract
for the sale of goods to be delivered by instalments which are 10 be separatelv
paid for, either the seller makes short deliveries or the buyer negiects to pav
for one or more of the instalments. A default of either kind does not necessarily
amount to a discharge. It dependsin each case, as the Sale of Goods Act 197¢
provides. upon the terms of the contract and the parocular circumstances
whether the breach is repudiation of the whole contract or merely a ground
for the recovery of damages.*

There have been many decisions upon instalments contracts. several of
which are difficult to reconcile; but the leading authoritv is Mersey Steel and Iron.
Co v Naylor Benzon & Co.f where the facts were these:

The respondents sold to the appellants 5,000 tons of steel. to be deliverec
at the rate of 1,000 tons monthly, commencing in January, and pavment to
be made within three davs after receipt of shipping documents. In januarv
the sellers delivered about half the correctquantity, and in Februarvmade
a further delivery. butshortly before payment for these deliveries became
due, 2 petition was presented for winding-up their company. Thereupor
the buvers, acting bona fideunder the erroneous legal advice that pending
the penton thev could not safely pav the price due without the jeave of the
court, refused to make any payment uniess this leave was obtained. The
seliers then declared that thevwould treat this refusai to pavas discharging
them from all further obligation.

It was held that it was impossible to ascribe to the conduct of the buvers the
character of a repudiation of the contract.

£ S 31(2): Decro-Wall International SA v Practitioners in Marketing Lid [1971) 2 All ER 216
[1971] 1} WLR B861.
¢ (1884) ¢ App Cas 434
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It1s just the reverse: the purchasers were desirous of fulfilling the contract; thev
were advised that there was a difficultvin the way. and they expressed anxiety that
that difficuity should be as soon as possible removed by means which were
suggested to them, and which they pointed out to the solicitors of the company.

[t will often be difficuit in a contract for deliverv by instalments to decide
whether a parucular breach defeats the whole object of the contract so as to
amount to a complete repudiation of his obligations by the party in default.
It has been indicated, however, by the Court of Appeal that the chief
considerationsare ‘first, the ratio quanutatively which the breach bears to the
contractasa whole, and secondly, the degree of probabilitv or improbability
that such a breach will be repeated’." It has also been recognised that the
further the parties have proceeded in the performance of the contract the
more difficult it is to infer that a breach represents a complete repudiagon
of liabilitv.®

The summary dismissal of an emplovee, founded upon his alleged
repudiation of the contract, affords a further illustration of the warning that
repudiation of the contract is a serious matter not lightly to be inferred. So
drastic a step by the employer will not be justified unless the conduct of the
employee has disclosed a deliberate intention to disregard the essential
requirements of a contract of service."

2 FUNDAMENTAL BREACH

The second class of case in which a party is entitled to treat himself as
discharged from further liability is where his co-contractor, without expressly
or implicitly repudiating his obligations, commits a fundamental breach of
the contract. Of what nature, then, must a breach be before it is to be called
‘fundamental’? There are two alternative tests that may provide the answer.
The court may find the decisive element either in the importance that the
parties would seem to have attached to the term which has been broken or to
the seriousness of the consequences that have in fact resulted from the
breach. We have alreadv discussed this question at length™ and suggested
thatalthough the tests are often stated as alternatives, theyin fact both have
a part to plav.

[f one applies the first test the governing principle is that everything
depends upon the construction of the contract in question. The court has to
decide whether, at the time when the contract was made. the parties must be
taken to have regarded the promise which has been violated as of major or of
minor importance. [n the words of Bowen LJ:

There is no wav of deciding that question except by looking at the contract in
the light of the surrounding circumstances, and then making up one's mind
whether the intention of the parties, as gathered from the instrument iself, wall

10 Thid at 441, per Lord Selborne.

Ll Magie Flock Co [td v Unuversal Furniturs Products (Wembley) Lid [1934] | KB 148 at 157.

12 Comwall v Hensom {1900] 2 Ch 208 ap 304, per Collins Lj.

13 Contrast. for instance, Laws v London Chramicle {Indicator Newspapers) Ltd [1959] @ ||
ER 2385 [1959] | WLR 698 dismissal not jusuried), with Pepper v Weph [19R9) 2 All ER
216. 11969] 1 WLR 514 (dismissal Justified): see Grime 32 MLR 375. See also Cantor
Fitzgerald Internattonal v Cailaghan 11999] 2 Al ER 411.

14 Pp 162 tf, above. Bunge Corpn v Tradax Export SA [1981] 2 Al ER 513, [1981] | WLR

L
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best be carried out by treating the promisc as a warrant sounding onh 11
damages. or as a condition precedent by the failure to perform which the other
partv is rehieved of his liabilitv.

Whether one looks to promise or breach one of the difficulties has been to
formulate with anv approach 1o precision the degree of importance thata
promise or breach must possess 1o warrant the discharge of the contract. A
varietv of phrases has been used in an endeavour to meet thisneed. Ithasbeen
said. for instance, that no breach will discharge the innocent partv from
further liabilitv unless it goes to the whole root of the contract. not merelvio
part of it.* or unless it goes so much to the root of the contract that it makes
further performance impossible’™ or unless it affecis the very substance of the
contract.” Sachs L], ‘at the risk of being dubbed old-fashioned’, has recently
stated his preference for the expression 'goes 10 the root of the contract’.
which has been the favourite of the judges for at least 150 vears.

That Jeaves the question whether the breach does go to the rool as 2 matter of
degree for the court 1o decide on the facis of the particular case in the same wav
as it has 10 decide which terms are warranties and which are conditions.™

To speak of ‘the root of the contract’ is, no doubt, to relv on ametaphor; and
Lord Sumner once said that ‘like most metaphors it is not nearly so clear as
it seems’.* It does not solve the problem. but rather restates it in picturesque
language. Yet a picture is not without value; and the phrase may help judges
to crvstallise the impression made on their minds by the facts of a particular
case. In the Australian case of Tramways Advertising Pty Ltd v Luna Park (NSW)
Lid,’ Jordan C] said:

The test of essentalitv is whether it appears from the general nature of the
contract considered as a whole. or from some particular term or terms, that the
promise 1s of such importance to the promisee that he would nat have entered
into the contract unless he had been assured of astrict or substanual performance
of the pronuse. as the case may be, and that this ought to have been apparent 1o
the promisor.

Illustrations of cases in which the question of fundamental breach has been
raised will be found at an earlier stage in this book.* But it mav be useful w0
call attention 1o the early case of Ellen v Topp,* where the facts were these:

An infant was placed by his father as apprentice to learn the trade of a
master who was described in the contractas an ‘auctionee r,appraiser and
corn factor . After about half the contractual period had elapsed the master

15 Bentsen v Tavior. Sens & Co (Ne 20 [1898) 2 QB 274 a1 281.

16 Dawason v Guwnme (1810) 12 East 8381 a1 38%. per Lord Ellenborough.

T Hong Kong Fi Smpping Co Lid v Kawasaki Karsen Raisha Lié [1962] £ QB 26 at 64, {1962

1 All ER 474 a1 483 per Upjohn Lj.

18 Walis. Son ané Welis v Prat and Havnes [1910] 2 KRB 1008 at 1012. per Fietcher Moulton
L]

1¢ Deere-Wal! iniernational 84 v Fracnhoners in Markeung Lic [1971. 9 AIER ‘236 ar 227,
[1971] 1 WLR 361 a1 374

a( Bank Lin¢ Lic v A Cape! ¢ Co [1916] AC 435 a 458,

1 #(19381 38 SRNSW 632 at 641. Though the deason of the learnec Chuef justce wa
reversed (1938; 61 CLR 286, his test of essenuality was unammousi approved by the
High Couri of Australia in the later case of Assonuaied Newspapers iid Bancks (1951
83 CLR 322

2 Pp 18% fi, above.

& (18311 6 Exch 424
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abandoned his trade as a corn factor, whereupon the apprenace absented

himseif on the ground that this abandonment relieved him from further

liabilicy.
The master sued for breach of contract and argued that this retirement from
the actual pracuce of one of the three trades did not discharge the contract.
since he was sull able to teach the apprenuce the theorv of a corn factor's
business. [t was held. however. that the apprentice was discharged from
further liabilitv. The object of the coneract, as clearlv shown bv its terms. was
that the infant should serve the master after the manner ot an apprentice in
the three trades specified: but. as the court explained. service of this nature
imports that the master shall actually carrv on the trade which the apprendce
's to learn, for otherwise “the one s teaching and the other [earning the trade,
notas master and apprentce, butas instructor and pupil’. [n the present case,
therefore. the master had wilfullv made it impossible for the essential object
or the substantial benefit of the contract to be artained.

G WHAT IS THE EFFECT OF A REPUDIATION OR A
FUNDAMENTAL BREACH?*

[t must be observed that, even if one of the parties wrongfully repudiates ail
further liability or has been guiltv of a fundamental breach, the contract will
notautomatically come to an end. Since its terminaton is the converse of its
creauon, principle demands that it should not be recognised unless this is
what both parties intend. The familiar test of offer and acceprance serves to
determine their common intention. Where A and B are parties to an executory
contract and A indicates that he is no longer able or willing to perform his
outstanding obligations, he in effect makes arroffer to B that the contractshall
be discharged.

Therefore B is presented with an option. He mav either refuse or accept
the offer.* More preciselv, he mav either affirm the contract by treating it as
still in force, or on the other hand he may treat it as finally and conclusively
discharged. The consequences varv iccording to the choice that he prefers.

1 THE INNOCENT PARTY TREATS THE CONTRACT AS STILL
IN FORCE

[fthe innocent party chooses the first option and., with full knowledge of the
facts, makes it clear by words or acts, or even bv silence.® that he refuses to
acceptthe breach as a discharge of the contract, the effect is that the status quo
anteis preserved intact. The contract ‘remains in being for the future on both
sides. Each [party] has a right to sue for damages for past or future breaches .’
Thus, forinstance, aseller of goods who refuses to treata fundamental breach

b McGanie 33 Aust L] 687: Shea 42 MLR 523 Dawson 96 LQR 239 Hetherington 96
LQR 403: Nicholls 3 JCL 132, 163: Priesdev 3 JCL 218; Mason 3 JCL 232.

Denmark Productions [td v Boscobel Productions Lig "1969] | QB 699 a¢ 721, _19A8] 3
All ER 313 ac 327, per Winn LJ.

tbid at 732 and 327328 respecuvely

Harbutt's Plasticine Lid o Wayne Tank and Pump Co Lid 71970] 1| QB 447 at 464465
L1970] 1 Al ER 225 ac 233, per Lord Denning MR
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as a discharge of the contract remains liable for delivery of possession 1o the
defauldng buver, while the latter remains correspondingly liable to accept
delivery and to pav the conuractual price.*

The significance of the rule that the contract conunuesin existence is well
illustrated by the case where a parrty has repudiated his obligauons.

In that case he® keeps the contract alive for the benefit of the other party as well
as his own: he remains subject to all his own obligauons and liabiliues under it,
and enables the other parwv not only 10 complete the contract. if so advised,
nowwithstanding his previous repudiation of it. but also to take advantage of am
supervening circumstance which would justifv him in declining to complete 1.

The case of Avery v Bowden illustrates the wav in which supervening
circumstances may operate to relieve the party in default from all liabiliry.*

The defendant chartered the plaintiff’s ship at a Russian port and agreed
to load her with a cargo within forty-five davs. Before this period had
clapsed he repeatedlv advised the plaintff 1o go awav as it would be
impossible to provide him with a cargo. The plainufl, however, remained
atthe portin the hope that the deferidant would fulfil his promise, but the
refusal to load was maintained, and then, before the forty-five days had
elapsed. the Crimean war broke out between England and lewsetz.

On the assumpton that the refusal 1o load amounted to a complete repudiation
of liability by-the defendant, the plaintiff might have treated the conuract as
discharged; but his decision 1o ignore this repudiation resulted, as events
turned out, in the defendantbeing provided with a good defence to an.acdon
for breach. He would have.commitied an illegal act if he had loaded a cargo at
a hostile port after the declaration of war. Similarly, in Fercometal SARL
Mediterranean Shipping Co, SA The Stmona™ the contract was a charterparty which
called for.a ship 1o go to Durban and carry a cargo of steel coils to Bilbao. The
charterpartv contained a cancellauon clause under which the charterer could
cancel if the vessel was not readv to load on or before 9 July. On 2 July the ship
owners asked if they might have an extension of the canceliation date because
they wished to load another cargo first. The charterers responded to this by
purporting to cancel the charierparry. This theywere clearlv not enttled to do
since there is clear authority that one cannot exercise the canceilaton clause
in advance, even ifitis verylikeiv or moraliv certain that the ship will not be reads
toload in ume. So the purponcd cancellation bvthe chartererswas undoubtediv
a repudiation of the contract. However, the sh:p owners chose to carrv on with
-the contractand in fact the ship arrived in Durban on 8 julyand gave notce of
readiness to load on that dav. In fact, the ship was not ready to load, on either
8 July or 9 July. The charterers had loaded the cargo on another ship and the
ship owners brought an acnon for dead freight. The House of Lords held that
the ship owners action failed. By refusing toaccept the charterers’ repudianon

& RV Ward Litd v Bygmall [1967] 1 QB 534. [1967] 2 All ER 449. The posiuon that anses if.
instead of mereh conanung to tender performance. the mnocent party fullv complete:
his side of the conuact in defiance of a repudianon, thereby increasing the loss fiowing
from the breach, was considered bv the House of Lords in White and Carter (Counails) Lic
v McGregor [1962] AC 413, [1961] 3 All ER 1178; discussed at pp 685 fi. below.

9 le the innocent parn.

10 Frost v Kmaght (1872) LR 7 Exch 111 at 112, per Cockburn CJ: see also Johnstone v Milisng
(1886) 16 QBD 460 a1 467, per Lord Esher

11 (1855) 5 E & B 714.

12 [1989) AC 788, [1988] 2 All ER 742
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and uving to carrv on with performance, the ship owners had given the
charterers a second chance to cancel, which thev were entited 10 take, as the
ship was notin fact readytoload on the contract date. Having kept the contract
alive. the ship owners had kept all of it alive, including the charterers’ right to
cancel if the ship was not ready 1o Joad in tme.

On the other hand. a refusal 1o treata breach of contractasa discharge mav
operate to the disadvantage of the defendant.

Supposing that. in the case of a contract for the sale of goods to be delivered
in May, the seller announced in February that he will not make delivery, but
the buver refuses o accept this repudiation and ultimately sues for breach at
the contractual date for performance. The measure of damages will depend
upon the market price of the goods, not at the date of the repudiation but at
the time appointed for performance. If. therefore, the market price of the
goodsis higher in May than itwas in February the amount pavable by the seller
as damages will be correspondinglv higher."

It is obvious that a party who elects to disregard a repudiation by his co-
contractor cannotrecover damages at law for breach of contract: if the contract
is still in being it has notvet been broken. As Asquith L] remarked in one case:
‘An unaccepted repudiation is 2 thing writin water and of novalue t anybody:
it affords no legal rights of any sort or kind.”"* But this is not true where the
equitable remedy of specific performance is sought. If the circumstances
justify it. equitv is prepared to protect the innocent party even though he
cannot plead the breach of contract upon which the common law remedv of
damages depends. In one case. for instance:

Bvawritten contractsigned on 19February, the vendoragreed to sell a plot
of land to the purchaser. completion to be on 19 August. A few minutes
later the vendor repudiated the contract. The purchaser elected 1o affirm
the contract and on 2 August. some six weeks before the agreed date for
completion. he sued for a decree of specific performance. The court
granted the decree.”

This did not mean that the purchaser could call for the land to be conveved
to him before 19 August. but that on that date he would be atliberty, without
taking out a new writ, 10 applv for a consequenual direction requiring the
vendor Lo execute a convevance.

In principle an elecoon by the innocent party to treat the contract as stll in
force depends on the innocent partv knowing of his nghts. Howeveran innocent
party, who has notin factmade an election. mavbehave in such a wav that the cour:
will hold that he is estopped from denving that he has made an electon.”

13 Roper v Johnsen (1873) LR & CP 167: Michael v Harr [1902] 1 KB 482: Tai Hing Cottorn
Mill Li¢ v Kamstng Knuung Factern [19797 AC 91. [1978] 1 All ER 515 Lusograrn
Commercis Internacional Dr Cereas Lid v Bunge AG [1986] 2 Liovd s Rep §54

14 Howard v Pickforé Tool Co [1951] 1 KB 417 at 421

15 Hasham v Zemab [1960] AC 316: REM 76 LQR 200

16 Cereaimangim: Spa v Alfred C Toepler. The Euromeial [1981] 5 All ER 535 (where the
innocent party appears to have known of all the relevant facts but not that thev entitied
him (o terminate |: Sociélé ltaio-Belge pour ir Commerce et ['Industne SA v Faim and Vegetabls
O:l., The Post Chaser [1982] 1 All ER 19. Ciearlv the guilty partv could not allege waive:
where he had no reason 10 believe that the mnnocent parrv knew of his nghu. As 10
posiuon where the innocen! parn has the means of knowing his nghts sec Breme
Handelgeselischaft MbH v Vander Avenue-izegem PVBA [1978] 2 Liovd's Rep 109 and
Bremer Handelgeselischaft MbH v C Mackprang Jr [1979] 1 Llovd's Rep 221. Procier &
Gambie Philiptmne Manufacturng Corpn v Peter Cremer GmbH & Co. The Maniia [1988]
5 All ER 845
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2 THE INNOCENT PARTY TREATS THE CONTRACT AS AT AN END

Apartywho treatsa contract as discharged is often said to rescind the contract.
To describe the legal position in such a manner. however, must inevitably
mislead and confuse the unwarv. In its primaryand more correct sense, as we
have already seen.’ rescission means the retrospective cancellation of a
contract ab inatio, as for instance where one of the pardes has been guilty of
fraudulent misrepresentaton. In such a case the contract is destroved as if it
had never existed. butits discharge bv breach never impinges upon rightsand
obligauons that have alreadv matured. [t would be better therefore in this
context to ralk of termination or discharge rather than of rescission.

This has recently been the subject of a full and authoritative statement by
the House of Lords in _joAnson v Agnew. *

Bvaconrtractin writing the vendors agreed to sell a house and some grazing
'and to the purchaser. The properties were separatelv mortgaged and the
purchase price agreed was sufticient to pay off these mortgages and also
a bank loan which the vendors had secured to buyv another property. The
purchaser failed to complete on the agreed completion date, and a
fortnight later the vendors issued a notice making time of the essence,®
and fixing 21 January 1974 as the final completion date. The purchaser
failed to complete on this day and it is clear that the vendors were
thereupon enttled to bring the contract to an end. Theychose instead to
sue for specific performance, which was obtained on 27 June 1974. Before
the order was entered, however, both the mortgagees of the house and the
mortgagees of the grazing land had exercised their rights to possession
and had sold the properties.' The vendors thereupon applied to the court
for leave to proceed by way of an action for damages.

The House of Lords heid that by choosing to sue for specific performance the
vendors had notmade a final election and thatit was open to the Court to allow
the vendors to sue for damages if it appeared equitable to do so Lord
Wilberforce said:*

[tis important to dissipate a fertile source of confusion and to make clear that
aithough someumes the vendor is referred to ... as ‘rescinding’ the contract, this
so-called “rescission’ is quite different from rescission ab inatio, such as may arise for
example. in cases of mistake, fraud or lack of consent. In those cases the contract
is treated in law as never having come into existence ... [n the case of an accepted
repudiatory breach the contract has come into existence but has been putan end
to. or discharged. Whatever contrary indications mav be disinterred from old
aurthorities. itis now quite clear, under the general law of contract, thatacceprance
of a repudiatory breach does not bring about ‘rescission ab inutio’ !

P 311, above.

See Albery 91 LQR 337, discussing Horsler v Zorro {1975] Ch 302, [1975] | All ER 384.
In his instrucdve article in 33 Aust LJ BB7 Mr Justice McGarvie criticises the use of the
word rermunation in the ninth edition of this work and prefers the term discharge. [t
mav perhaps be answered rhat though it is clear that rescission is the wrong word, what
is the right word is unclear.

L9 [1980] AC 367, [1979] | All ER 883. Woodman 42 MLR 596

20 See p 613, helow.

For substannally less than the purchasers had agreed to pav.

{d at 392-393 and 389, respectively.

See also Buckland v Farmer and Moody (1978] 3 All ER 929, [1979] | WLR 221 and Photo
Production 1.td v Securtcar Transport Ltd [1980] AC 327. [19801 1 All ER 356,

€L ~)
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If the innocent parm elecis Lo treal the contract as discharged. he must make
his decision known to the parwvin default. Once he hasdone tius, hiselecuon
1s firial and cannot be retracied . The efiectis 1o terminate the contract for the
future asfrom the momentwhen the acceptanceis communicated to the part
in default. The breach does notoperate sevraspectively, The previous exisierce
of the contract is still relevant with regard 10 the past acts and defaults of the
parties. Thus the party in default is liable in damages botb for anv carlie:
breaches and also for the breach thathasled Lo the discharge of the contract.
but he is excused from further performance.’ But this does not mean, In the
case of an anticipatory breach, that the obligations which would have maturec
afier the election are to be completelv disregarded. Thevmavstill be relevant
10 the assessment of damages. Thisis exempiified by Moscii v Lep Air Services
Lid" on the following facts:

The defendant company acreed 1o pav £40.000 1o the piaintifis in seven
weeklvinstalments. X, the managing director of the defenaants. personaliv
guaranteed the pavment. of this debt. At the end of three wecks. thc
pavments Were $o seriously in arrear as 1o amount to a repudiation of the
contract bv the defendants. On 22 December. the plaintiffs accepted this
repudiation and then sued the guarantor, X. for the recove™ of £40.000.
jess what had already been paid.

One of the defences raised by the guarantor was that he was not liable in
respect of instalments falling due after 22 December. This defence was
rejected by the House of Lords.”

This decision is in line with the earlier decision of the Court of Appealin
the case of The Mihalis Angelos’

Bv clause 11 of 2 charterparty. the owners stated that their shp was
‘expected ready 1o joan at Haiphong under this charter about July 1st
1865". Clause 11 provided that. if the ship wasnot readvioloan on or before
20 Juh 1963, the charterers should have the option oi cancelling tbe
contract. On 17 Julv. the charterers repudiated the contractand the owners

4 Scar! v lardine (18821 7 App Gas 345 ar 361, per Lord Biackburn. Such is the genera.
pnnciple wherever there 1s 2 choice berwzen two remedies. The elecnon must be mane
without unreasonable delay: Alien v Robies [1969) 3 All ER 154 {1969. I WLR 119¢:
A< Lo whether the imnoceni parn can exiend the time for decision by reservine has
posinon. sec Antgios Cia Naviere 54 v Salen Redenernc AB. The Aniow riuss; 5 Al ER
777, 1198%) 1 WLR 1362 (affirmed on other grounas [19857 AC 181 {1984] 3 Al ER
290 |, Difficult questions mat anse as 1o whether 0 nat the innocen: parr has in i
elecied 10 weat the contrac: as discharged See Viig 84 1 Norelr Lin. Tne Sante Crere
119447 4 Al ER 109 reversed b the Court o Appea! [1985 5 Al ER €71: reverset
in turn bv the House of Lord: 1946 5 Al ER 103 Note tha: at the end of the a2
the House of Lords held rh. guesnon whetner the innocent parft hac ejeciec o
terminate the CONTract was a guesnorn of fact within the exclusive jurnsdicuon € the
arbiralor )

5 Mussern o Van Diemen’s Lané Ce [19387 Ch Y35 a: 26 r10%8° 3 Al ER 210 a 27F.. pe”
Farwel! |- Boston Deep Sea Fishing and ler Co v Ansell (18581 39 ChD 32¢ a1 365. per bowe:
L), Fwrasa Spolke Akoyma v Farrourn Lawson Comse Barbouw: Lig 118257 AC 3C a6l 1
Lor¢ Wnght F UV Ware Lid © enall [19677 1 QB 534 a1 54, (147 2 Al ERzab
455, per Diplock L]

& 18737 AC 331. [1972] 2 AD ER 393

See alse Hyunda: Heein Indusines Co Lic 1 Fanadopouiss 198U 2 Al ER 2¢, |198(

WLR 1129

PG4T 0 QB 16s 11e70. 5 AlL ER 123
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accepted the repudiaton. The majority of the Court of Appeal held that
the opdon to cancel the contract was not exercisable before 20 July even
though on the 17th it was certain that the ship would not arrive before 20
July. The charterers were thus guilty of an antcipatory breach’.?

One question that arose was whether the owners could recover substantial
damages in respect of the wrongful repudiation on the ground that its
acceptance by them had putan end to the contracrt, together with the right of
cancellaton. The arbitrators took the view that though the contract was
terminated in the sense thatits performance was no longer binding upon the
owners, yet ‘it (or its ghost)’ survived for the purpose of measuring the
damages. The Courtof Appeal accepted thisviewand granted the owners only
nominal damages. In the case of an anucipatory breach, the innocent party is
entitled to recover the true value of the contractual rights which he has lost.
[f these ‘were capable by the terms of the contract of being rendered either
less valuable or valueless in certain events, and if it can be shown that those
eventswere, at the date ofacceptance of repudiation, predestned to happen,
then in my view the damages which he can recover are not more than the true
value, ifany, of the rights which he has lost, having regard to those predestined
events'.” So, since the charterers would certainly have lawfully cancelled on
20 July, the owners have suffered no loss.

H THE EFFECT OF DISCHARGING THE CONTRACT FOR A BAD
REASON, WHEN A GOOD REASON ALSO EXISTS

The discharge of a contract, based upon a reason thatis in fact inadequate,
may nevertheless ‘be supported if there are at the time facts in existence
which would have provided a good reason’." For instance, a seller of goods
deliverable by instalments makes a short delivery, whereupon the buyer
claims that the contract is discharged. This, however, may be unwarranted,
since an intention on the part of the seiler to repudiate hisobligationsis not
inferable from the circumstances that led to the short deliverv. If it is then
discovered that the goods aireadv delivered do not comply with their
contractual description, this fundamental breach suffices to Justify the
discharge of the contract.™

[t would seem that this principle requires some qualification in the light
of the decision of the Court of Appeal in Panchaud Fréres SA v Establissements
General Grain Co.”

9 Or. rather, thev would have been if owners had not themselves been in breach of
condition; see pp 168 ff. above.

10 [1971] 1 QB 164 at 210, [1970] 3 All ER 125 ar 1492, per Megaw LJ.

L1 Universal Cargo Carriers Corpn v Citatt [1957] 2 QB 401 at 447, {1957] 2 All ER 70 at
39, per Devlin J.

12 Cf Denmark Productions Ltd v Bosobel Productions Lid [1969] 1 QB 699 at 722, per Salmon
L|: at 732, per Winn LJ; The Mihalis Angeios [1971] | QB 164 ac 195-196, 200 and 204.
This principle has often been applied in acuons bv servants for wrongful dismissal but
it does not apply to the statutory action for unfair dismissal, W Deyes & Sons Ltd v Atkins
[1977] AC 9381, [1977] 2 All ER 321.

13 [1970] 1 Llovd's Rep 53; see also Carnll v [rsh Industrial Bank [id (1968] IR 325: Cyni
Leonards & Co v Simo Securities Trust Lid [1971] 3 All ER 1313. [1972] 1| WLR 80
Denning The Disapline of Law pp 210-214.
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The plaintiff contracted toseli to the defendant 5.300 metric tons Brazihan
vellow maize cif Antwerp, shipment to be June/July 1965. The bill of
landing was dated 31 Julyv 1965, butamongst the other shipping documents
was a certificate of quality which stated that the goods were loaded 10
August to 12 August 1965. Thiswould have enutled the defendanttoreject
the shipping documents but thev were received without objection
(presumably, though thisis not explicitlystated in the report, because the
inconsistency was not detected). When the ship arrived the defendant
rejected the goods on another ground ulimately held insufficient and
onlv three vears later sought to justfy rejection on the ground that the
goods had been shipped out of ume.

The Court of Appeal held that it was too late for the defendant o relv on this
ground since in the words of Winn LJ:*

There mav be an inchoate doctrine stemming from the manifest convenience of
consistency in pragmatic affairs, negativing any liberty to blow hot and cold in
commercial conduct *

I SOMEPOSSIBLE SPECIAL CASES

We must now consider some cases where it has sometimes been thought that
these rules do not apply in the ordinary way.

1 WRONGFUL DISMISSAL OF SERVANTS

It is often said that the wrongful dismissal of a servant emploved under a
contract of personal services provides an excepuon to the rule thata partvmav
elect to keep a repudiated contract alive and that despite the unjusufiable
repudiation of his obligations by the employer, the emplovee. though reads
and willing to serve for the agreed period, has no opuon but to treat the
contractas discharged. On the other hand it has been doubted whether this
is correct.” It is true that as a rule specific performance will not be ordered
of a contract of personal service' and that since a servani cannot ordinarih
perform his contract of employment if his master wrongfully excludes him
from the workplace, in practice he must sue either for damages for breach of
contract.in which case he must do what he reasonably can to mitigate his loss

14 [1970] 1 Liovd's Rep at 59.

15 See alsc Thar Viadsmir Jhek [1975) 1 Llovd's Rep 322. A4 heipful discussion of wha
Panchaud Freres decided can be found in Giencore Grain Kotierdam B v Lebanest
Orgamisation for Iniernanonal Commerce [1997] 4 All ER 314: Carter 14 JCL 23¢

16 See eg Denmark Productons Ltd v Boscobel Productions Lid [1969] 1 QB 69¢. [1968] 2
All ER 513 at 524, per Salmon L}: at 737 and 533. respectively, per Harman LJ. contre.
ai 731-732 and 52t. respecuvelv, per Winn L]. See Freedland 32 MLRE 314

17 See eg Decro-Wal! Iniernauional 5A 1 Practinoners 1 Marrenng Ltd (18711 2 All ER 2]&.
[1871] 1 WLR 861 at 370. per Saimon L]. and at 22¢ and 37c. respecuvely, per Sach:
L]

18 The rule that @z servani cannot obtamn specific periormance 15 deducted from the
undoubtediv sensibie ruie that the master cannoi get specific performance. Thus ma
have made excelient sense ir the eighteenth centurv but ip 2 modern industrial
context it no longer appears inevitable. Historicaliv the law would appear to be mowving

siowiv but perceptiblv towarc a remeav by wav of reinstatement See Wilhiams 38 MLE
900
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bv obtaining other employment.” or on a quantum meruit for the value of the
work that he has already done.® In Hill v C A Parsons & Co Ltd' the Court of
Appeal granted a declaranon that the contract of service sull subsisted.

The decision in Thomas Marshall (Exports) Ltdv Guinle* took the view that
contracts of service are notan exceptional case and are subject to the general
rule that repudiaton does not terminate the contract unuk accepted.

The defendant had been engaged as managing director of the plainuff
company under a ten-year service agreement. After sixyears he purported
to resign and began to compete with the plaintff through companies he
had formed himself. Such compenton was in clear breach of express terms
of the service agreement but the defendant argued that the service
agreement was no longer in force because of his wrongful repudiation.

After an elaborate examination of the authoritieswhich he found ‘in a far from
satisfacrory state’,’ Megarry V-C rejected this argument and granted an
injuncdon restraining the defendant from such competition.

The same view was taken by the majority of the Court of Appeal (Shaw L]
dissenang) in Gunton v London Borough of Richmond upon Thames.* In this case
the plainuff was employed by the defendant Council under a contract which
could be terminated either bvamonth’s notice or by disciplinary procedures.
He was dismissed by the giving of a month’s notice after the carrying out of
disciplinary procedures which contained technical irregularities. It was
agreed that this dismissal was in breach of contractin thatonce the disciplinary
procedures were invoked the plaintiff was entitled to one month's notice to
run from the completion of correctly conducted. contractual disciplinary
procedures. The plaindffsoughta declaration that the letter of dismissal was
ineffective lawfully to terminate- his employment. Though they doubted
whether it would' make much practical difference, the majority of the court
held that the plaintff was so entided. Shaw LJ thought this conclusion "has
no reality in relation to a contract of service where the repudiation takes the
form of an express and direct termination of the contractin contravendon of
its terms’.* Butit may be noted that an employee may have good reasons for
wanting to keep the contract technically alive, for example, in order to
complete a qualifying period of service for pension rights or for statutory
entitlement to redundancy rights, maternity leave, etc.

2 LEASES

In Total Oil (Great Britain) Lid v Thompson Garages (Biggin Hill) Ltd® the Court
of Appeal held that the general rule did notapply to a contract contained in
a lease. The facts were as follows:

A lease of a garage for fourteen years, granted by the plaintiffs, an oil
company, to the defendants, contained a tying covenant by which the

19 Pp 682 tf, below.

20 Planché v Colburm (1831) 5 C & P 38.

1 [1972] Ch 305, [1971] 3 All ER 1345.

2 [1979] Ch 227, {1978] 3 All ER 193; Benedictus 95 LQR l4: Thomson 42 MLR 91.
3 Ibid at 239 and 202, respecuvely.

4 [1980] 3 All ER 577, [(1981] Ch 448: Thomson 97 LQR 8.

5 Ibid at 382 and 439, respectively.

6 [1972] | QB 318, (1971] 3 All ER 1226.
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defendant agreed to sell onlv motor fuel supplied by the plainuffs.
Pavment for each load suppiied was ta be cash on delivery. On two
occasions. the cheques given by the defendanis were not honoured.
whereupon the plaintifis refused 1o supplv more fuel unless thev first
recewved a banker s draft for each load ordered prior 1o its dispatch from
their depot Thisalteration of an essenual term amounted to a repudiation
of the contract. and the defendants accepteditasadischarge from Labilin
10 observe the ving covenant.

In the present action an injunction was sought restraining the defendants
from selling fuel other than that supplied bv the plaintifis. The Court of
Appeal held that the plaintiffs were enutled to this relief.

There was no obvious authority upon which the court could relyv. Lora
Denning MR, however. stressed that the tving covenant was inseparable from
the lease. Together. thev formed one composite legal transaction. He thern
invoked the doctrine of frustration, and recalied thatin Cricklewood Property and
Investment Trust Ltd v Leighton s Investment Trust Lid” two of the Law Lords were
of opinion that frustrauon does not bring a iease o an end.’ He then said:
‘Nor, I think. does repudiation and acceptance.” Edmund Davies L] and
Stephenson L] agreed with his reasoming.

Thus the lease and its covenants still stood. and so long as the plaintifis
remained in breach of their obligations theyv could not enforce the wing
covenant Butin the opinion of the court. they bad a locus poenitentiuc. and since
thev had now agreed to resume the practice of cash on delivery, they were
entitied 1o the injunction which thev claimed.

1o so far as this decision rests on the non-applicability of the doctrine of
frustration 1o leases, it would appear to have been overiaken by the more
recent decision of the House of Lords in Nauonal Carmers Lid v Panalpina
{Northern) Lid* that the doctrine can appiv o leases.

It is noteworthy that in this case the tenant did not purpori o terminate
the lease and the decision might perhaps be supported on the ground that
he could not elect 1o terminate part of rhe transaction but must choose
berween terminaung the lease and keeping the whole transaction alive.
Obviouslv thiswould be an unatiracuve choice to the tenant but the distincuon
isimportantin the converse case of repudiation byatenant to which the Court
of Appeal’s reasoning is equally applicable.

It ts interestdng 1o note that difierent reasoning was adopted by the
Supreme Court of Canada in Hyghway Proverties Lid v Keliy. Douglas & Co Ltd.!

The plaintff was the developer of a shopping centre and let premises in
the centre 1o the defendant for fifteen vears for use asa supermarket. The
defendant covenanted to open for business within thirtv davs of completior
‘and to carrv on its business on the said premises conunuoush’. This
covenantwas of great importance 1o the plaintiff since the viabilitv of such
shopping centres as 2 whole depends on a number of major shops acung
as magnets for customers. The willingness of other shopkeepers 10 take
tenancies of the smaller units 1s ofiten dependent on the presence of such

[1945] AC 221 See p 645. below.

&  Lord Russell of Kiliower. and Lord Goddarc

G 119723 1 QF 316 a1 824 [1971 5 All ER 122¢ a: 122¢
10 [19817 AC 672, {1981 1 All ER 16]: see p 6453, below
11 (1971 17 DLR (3d: 71t
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major stores within the complex. The defendant opened for business but
after five months abandoned the premises and removed its stock. The
plaintff elected to retake possession of the premises with a view to re-
letting. Eventually the premises were re-let in a parttioned form to three
new tenantsata lower rent but the value of business at the shopping centre
fell off with the closing of the supermarket and many other tenants left
their premises.

The defendant argued that the plaintiff's remedies were determined by the
law of land rather than the law of contract and that while it would have been
open to the plainuffs to leave the premises vacantand sue the defendant for
rent. thev had by terminating the lease brought their right to rent to an end.
The defendant further argued that the piaintiffs could not recover damages
under the ordinary principles of the law of contract for consequential loss.
This argument was rejected. Laskin ], speaking for the court said:"

It is ... untenable to persist in denying resort to the full armoury of remedies
ordinarily available 1o redress repudiation of covenants, merely because the
covenants may be associated with an estate in land.

3 PARTNERSHIPS

In Hurst v Bryk® Mr Hurst was a solicitor who was a partner in a firm called
Malkin Janner which did business in Covent Garden. Relationships between
the partners became so bad thatitbecame clear thatthe partnership would
have to come to an end. Unfortunately, the process of winding up the
partnership itself ran into difficulties. On 4 October 1990 all of the partners
except Mr Hurst entered into an agreement to dissolve the partnership on
31 October 1990. Mr Hurst took the view that the partnership could only
be terminated at such short notice by unanimous agreement and thatsince
he did notagree the agreement of 4 October 1990 amounted to a repudiatory
breach of the partnership agreement by the other partners which he was
entitled to treat as terminating the partnership. This view was upheld by
the trial judge and the Court of Appeal and accepted before the House of
Lords.

The live issue before the House of Lords was the effect of an accepted
repudiation on the obligations of the partners. It had been assumed before
the lower courts that this was governed by the principles of general contract
law discussed in the preceding section. Lord Millett in a speech with which
the other members of the House concurred doubted whether this wassosince
this was certainly not expressly stated in the Partnership Act 1890 or reflected
in the previous case law."

The importance of this lay in whether Mr Hurst was relieved from an
onerous obligation which the partnership had assumed by taking a lease of
office accommodation at the top of the market which could not be

12 Ibid at 721. This reasoning was cited with approval in National Carners Lid v Panalpina
(Northern) Ltd [1981] AC 673, (1981] 1 All ER 161, [1981] 2 WLR 45 where the Total
il case was not cited.

3 [2000] 2 All ER 193
! There is a discretionary power to decree a dissolution under s 35(b) of the Act where
one party ‘wilfully or persistently commits a breach of the partnership agreement’.
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cconomically assigned or sublet. Lord Millett held that by whatever means
the partnership came t0 an end itdid not free Mr Hurst from his obligation
to the landlord nor from his obligation to contribute 1o the accruing
liabilities to the firm. It was possible that Mr Hurst might have a claim to
damages against his partners but he had not argued his case in this wav. Such
a claim would have involved showing that the damages tlowed from the
wrongful decision of the other partners to terminate the partnership
prematurely.

] CONTRACTUALPROVISIONS FORTERMINATION"

We have so far considered the applicadon of basic rules, which apply in the
absence of contraryagreement. In practice the parties often do make provisions
which substanaally aiter the impact of these ordinary rules. So in commerciai
contracts for the sale of goods, it is not unusual to find non-rejection clauses,
underwhich the buverisnot to reject non-conforming goods but to look only
to his remedy in damages.*

[tiscommon in many kinds of contract to find provisions which extend one
party'srightof termination outside the areas ofrepudiation and fundamental
breach. We may divide such provisions into two sub-groups.

[ TERMINATION FOR ‘MINOR’ BREACH

The common law rules can operate indulgently to some classes of contract-
breakers, especially, slow payers. In practice, those who make a habitof paying
slowly seldom make repudiatory statements. More commo nly their delaysare
accompanied by protestations of good will and a wide range of more or less
plausible excuses. Creditors often find it prudent therefore to insert
contractual counter-measures. This is particularly so in contracts which call
foraseries of periodic payments where it is common to have an ‘acceleration
clause’, making all the payments due on failure of timely payments of any or
a ‘withdrawal clause’, enabling one party to bring the contract toan end if the
other party does not pay promptly. So in Mardorf Peach & Co Ltd v Attica Sea
Carmers Corpn of Libenia, The Laconia” the plaindff shipowners had time
chartered aship to the defendants. The charterparty provided for payment of
hire ‘in cash semi-monthly in advance’ into a named bank account and also
provided that failing ‘punctual and regular payment of the hire’ the owners
should be enutled 1o withdraw the vessel. The seventh and final instalment
was due on Sunday April 12 1970, when the bankswere, of course, closed. The
hire was paid over the counter of the owners’ bank for the credit of their
accounton Mondavafternoon. The House of Lords upheld the owners’ claim
to be entitled to withdraw the vessel for failure of punctual payment.”® The
House did not consider that in a commercial contract using a well-known

15 Carter 3 [CL 90: Cornwell 3 JCL 126.

16 Such a clause is probably a species (relativelv harmiess) of exemption clause. See
pp 171 i, above

17 [1977] AC 350, [1977] | Al ER 345

I8 The owners might, of course, have waived their right but thev had taken prompt steps
fo return the monev and their bank had no authority to accept late pavment.
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standard form, there was anv need 1o develop doctrines limitng the srict
application of such contractual provisions.”

9 TERMINATION ‘WITHOUT CAUSE’

It is not unusual for contracls Lo contain provisions entiting one parmv 1o
terminaie without the other party having done anvthing wrong. Atfirst sight
this seemns strange, but there are many situations where it makes excellent
sense. Forinstance, the common law savs that if a contractis made on Monday
and cancelled on Tuesdav before anv work has been done, the contractor is
entitled to his loss of profit on the wransaction. Thisdoesnot correspond with
manv businessmen’s expectations. Contracts often contain provisions
permitting cancellation without charge where the contractis wholly executory.
Even where work has been done, it is not unusual to find provisions for
cancellation in return for pavment of compensation.” The most common
examplesare in the field of government contracts, where the need 1o be able
to cancel weapon projects, or motorway schemes makes such provisions easily
understandable.

The most obvious example, however’ isin long-term contracts of indefinite
duration, such as contracts of employment. Here it is common to make express
provision for termination by notice and usually easy to infer that the contract
is terminable by notice, even in the absence of express provision.’ In this
context a difficult case is Staffordshire Area Health Authority v South Staffordshare
Waterworks Co.*

In 1908 the predecessors in title of the plaintiffs owned a hospital
which took its water from its own well. Under a private Act of 1909, the
defendants were empowered to pump water from a well a mile away,
subject to providing the hospital with anvwater which it needed, if the
supplv from the hospital's well was reduced. The rate was to be that
which it would have cost the hospital to get the water from their own well
and disputes were to be subject to arbitration. By 1918 there was a
deficiency which was supplied by the defendants and in 1927 the
hospital decided to abandon their well. In 1929 a contract was then
concluded under which ‘at all times hereafier’ the hospital was to
receive 5,000 gallons of water a dav free and all the additional water it
required at the rate of 7d (2.9p) per thousand gallons. Bv 1975 the

19 See also China National Foreign Trade Transporiation Corpn v Eulogic Shipping Co SA of
Panema. The Mihaiis Xilas [1979] 2 All ER 1044. [1979] 1 WLR 1016 where the same
principle was applied in case of underpayment and Awiico, A/S v Fulma SpA di
Nawngazione, The Chikume [1981] 1 All ER 652, [1981]7 1 WLR 314 where the mone
was paid into the owners' bank on the due daie but m 2 form which would have led 10
the owners suffering an interest penairv if thev had withdrawn it on that day. 1t 1s now
common for such withdrawa) clauses 1o be qualified by ant-technicahn clauses
requiring a short period of notice and therebv givng the charterer a second chance
10 pay, See Afovos Smpping Co SA v Fagnan [1983] 1 All ER 449, [1983] ] WLR 195
laimare Shipping Co v Gcear Tanker Co dnc (No 2, (1982] 5 All ER 273, As 10 whether
any Telief is possible agains: the conseguences of this rule see pp 694 fI. beiow.

20 These provisions ofien cover onlv cosi of work done plus 2 profit element and do no:
cover profit on work that has not been done.

1 See p 552. above; Carnegie 85 LQR 362

¢ [1978] % All ER 764 [1978] ] WLR 1387, See also Tower Hamiels London Borough Counci
v Briush Gas Corpn [1984] CLY 393
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normal rate was +3p per 1,000 gailons and the Water Companvclaimed
to be entitled to terminate the agreement bv giving six mounths notice.

The Courtot Appeal upheld this argument though tor different reasons. Lord
Denning MR invoked the doctrine of frustration and his judgment wiil be
considered later.” Gott and Cumming-Bruce L[] held that despite the words
‘atall umes hereafter’ the contract was terminable by reasonable notice. This
decision is not lacking in boldness, when it 1s remembered that the original
dgreementwas (o provide water substantially below the market rate. and that
itrepresented a compromise of the respective rights of the parties under the
previous statutory provision. It is difficult to believe thatany courtin 1930 or
1940 would have held the agreementterminable bv reasonable notice and not
easy to explain when it had achieved this condition.

K STIPULATIONS AS TO TIME*

Many contracts contain express provision as to the time byvwhich performance
is to be completed. [n most if not all. others, it would be reasonable to infer
that performance was to be within a reasonable time. Whatis the effect of lace
performance? This obviously presents problems similar to other failures in
performance—in some cases a dav late will be a disaster: in others. a month's
delay will do no harm.

The treatment of the question has not however been identcal, partly
because of differences of terminology and partly because equity has plaved a
much more active role than in relation to other problems of performance and
breach. The problem has traditionally been put by asking whether time is of
the essence of the contract.

The principle at common lawwas that, in the absence ofa contraryintention,
time was essential, even thoughithasnotbeen expressly made so by the parties.
Performance, therefore, must be completed upon the precise date specified,
otherwise the contract might be brought to an end.* A good illustration is
afforded by the rule that, unless a contrary intention is clearly shown, a ume
fixed for delivery in a contract for the sale ot goods must be exactly observed.®

On the other hand courts ot equity, which have had to consider the matter
in connection with suits for specitic performance, have always taken a less
rigid view.” Thetr view was that time was not necessanly essendal, and if thev
could do so without injustice thev would decree specific performance
notwithstanding the failure of the plaintiff to observe the time fixed for
completion.” This was especiailv so in the case of contracts for the sale of land.
But the maxim thatin equitv the time fixed for completonis notof the essence
of the contract does not mean that stipulations as to time mav always be
disregarded. Lord Parker made this clear in a well-known passage:

Sce p 640, below.

Stoljar 71 LQR 327

Purkin v Thorold (1852} 16 Beav 30.

6 Bowes v Shard (1977) 2 \pp Cas 453 isale of rice): Reuter Hufeland & Cu v Sala & Co
(1579) 4+ CPD 229 (sale of peppery: Sharp v Christmas (1892) 3 TLR 587 (sale of
Potaroes): Hartley v Hymans 1920] 3 KB 475 ar 48 1.

771 LQR 336

R Stickney v Keehle [1915] AC 386 ar t15. per Lord Parker: William, : feeratrex 19567 3 Al

ER 705, 119571 | WLR |

(LI 91



614 Perfurmance and oreact:

But this maxim never hac any apphicanon 10 cases in which the stipulavon as o
time could not be disregarded withoutinjusbce o the parties. when. jor example.
the parties. for reasons best known 10 temselves. had stipulated that the ume
fixed should be essential. or where there was something in the nawre of the
property or the surrounding circumstances which would render it inequnabie
Lo treat itas a non-essential term of the contract. It should be observed. too. tha!
it was only for the purposes of grantng specific performance that equinvin this
class of case interfered with the remedy at law, Avendor who... had bv his conduct
lost the right 1o specific performance had no equity 16 restrain proceedings at
Jaw based on the non-observance of the supulauon as 10 ime.”

In short, time is of the essence of the contract if such is the real intention of
the parties and an intention o this efiect mav be expressly stated or mav be
inferred from the nature of the contract or from its attendant circumstances.
Bv wav of summary it mav be said that ume is essental firstly, if the parues
expresshy stupulate in the contract that it shall be s0." secondlv. if in a case
where one pariv has been guiltvof undue delay, he is notified bv the other tna:
unless performance is completed within a reasonable time the contract will
be regarded as at an end;" and lasty, if the nature of the surrounding
circumstances or of the subject matier makes itimperatve that the agreed date
should be precisely observed. Under thislast head it has been held thatadate
fixed for completion is essendal if contained in 2 contract for the sale of
property which fluctuates in value with the passage of ume, such as a public
house,™ business premises.™ a reversionary interest’” or shares of a speculative
nature liable to considerable fluctuation in value.”

The topic was exhaustively reconsidered by the House of Lords in Unated
Scientific Holdings Lid v Burnley Borough Council® where it was forcefullv stated
that it was no longer appropriate to analyse the problem in terms of what the
rules of common law and equity were before 1873."

The landlords had granted the tenants a 99-vear lease of premises from
3] August 1962. The rent was fixed for the first ten vears and there was
provision for periodic rent reviews thereafter and machinery was laid
down in the lease, which contemplated that the landlord would take
steps to activate the machinervin the tenth vear of each ten-vear period
ifhe wished 10 raise the rent. The landiord took no steps until 12 October
1979, ie after the end of the first ten vears had been completed. The
tenant argued that time was of the essence and that as the landlord hac
not acted in time. he had lost the chance to increase the rent. This
argument had succeeded in several Court of Appeal decisions over the

O Stickne v Keeble [1915] AC 386 a1 416

10 Hudson v Temple (1860) 2¢ Beav 536,

11 Stickney v Keebie [1915] AC 3B&: Parfan @ Thoroid (18521 16 Beav 5% Hartim v Hyman:
[1920] 3 KB 475 a1t 595-596. Charies Rackards Ltd v Oppenherm [1950] 1 KB 616. [1950]
1 All ER 420 Ajr v Sammy (1967 1 AC 2535

19 Lock © Bell (19317 1 Ch 33

1% Harold Wood Brick Co v Ferrmis [1935] 2 KB 198,

14 Newman v Rogers (1793) 4 Bro CC 34..

15 Hare v Nucoll [1966) 2 QB 130. [1966] 1 All ER 2B2.

16 [1978] AC 904, [1977) 2 All ER 62 and sec Bungr Corom v Tradax 5A [1981' 2 All ER
51%. |19811 1 WLR 711.

17 1t does not foliow. of course. that it 1s possibie 10 explain the modern law withou:
reference o 1ts hislon.
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previous few vears. but it was decisively rejected by the House of Lords,
who held that the nature of the contract was such that there was a
presumption that time was not of the essence.'®

The Law of Property Act 1925" re-enacting section 25 of the_[udicature Act
1873, provides as follows:

Stipulations in a contract. as to time or otherwise, which according to rules ot
equity are not deemed to be or to have become ot the essence of the contract,
are also construed and have effect at law in accordance with the same rules.

[t has been suggested that this provision means that, if, say, in the contract for
the sale of land, time is not of the essence in equity, then late completion
would not give rise to damages at common law. This view was decisivelv
rejected in Raineriv Miles® where the House of Lords held (Viscount Dilhorne
dissenting) that it meant that in such a case late performance does not give
rise to a right to terminate but does give rise to a righr to damages:

Where ume is not of the essence late performance will be a ground for
termination where it causes ‘frustrating delay’.'

Avery important practical problem arises where time is not originally
of the essence and one party is guilty ofdelar. The innocent party appears
to have two optionsat this point. He can either waituntil the delayissolong
as to be a frustrating delay, as set out in the previous paragraph, or he can
seek to give a notice making time of the essence. [fhe gives the notice then
it will only be necessary to give a "easonable time for further chance of
pertormance rather than wait the longer period which will be needed for
afrustrating delay. There isa certain untidiness hiere and it is not entirely
clear why the innocent party is given these two rather different remedies.
A second problem is at what stage the innocent party can give the notice
calling on the other party to perform within a further reasonable time. In
British and Commonwealth Holdings plc v Quadrex Holdings Inc® the Court of
Appeal assumed that the guilty party must not merely be late but be
unreasonably late before the notice can be given. However, in practice, a
very short period indeed was treated as satistying this requirement on the
facts of the particular case which was one involving trading in the shares
of avolatile private company where normally time would have been of the
essence except that the parties had not provided expressly for any
completion date. In Behzadi v Shaftsbury Hotels Lt4* the Court of Appeal
held that the innocent party could serve a notice making time of the
essence as soon as there was any delay. [t seems to follow from this that
where time is not initially of the essence the alert and well advised
innocent party can greatly accelerate his possibility of terminating the
contract by giving a very prompt notice calling on the guilty party to
perform within a reasonable time.

13 It will be noted that the landlond did not break the contract bv not applying in titne

for an increase bur the renant’s arqument was that his obligavton to pav the increased
rent was conditonal on the lundlord acting in time.
19 5 41
Al ER 145,

20 {1981] AC 1050, {1usn] 2

i Lnwersal Cargo

o Citate [1957] 2 QB 201, 7149571 2 All ER 70. Many
bt culties sur ' this rule, Stannard 46 MLR 738

2 T19s6] QB 42, T{989] 3 All FR 192

3 [1991] 3 Al ER 4577,



616 Performance and breach
L TENDER OFPERFORMANCE

If A. one party o a2 contract, cannot complete performance without the
concurrence of the other party B. itis obvious that an offer by him 10 perform
and a rejection of that offer by B entitles him 10 a discharge from further
liabilitv. His readiness to perform has been nullified solely by the conduct of
the other party. The rule, therefore, is that a tender of performance is
equivalent to performance. In Startup v Macdonald:*

The plaintiffs agreed to sell ten tons of oil to the defendantand to deliver
it to him ‘within the last fourteen days of March’, payment in cash to be
made at the expiration of that time. Delivery was tendered a1 8.30 pm on
31 March. a Saturday, but the defendantrefused to acceptorto pay for the
goods owing to the lateness of the hour.

1t was held that the tender of the oil was in the circumstances equivalent to
performance and that the plaintiffs were enutled to recover damages for non-
acceptance. The law is stated with such lucidity by Rolfe B, that the following
passage from his judgment deserves emphasis:

In everv contract bv which a party binds himself 1o deliver goods or pav money
to another. he in fact engages to do an act which he cannot completely perform
without the concurrence of the party to whom the delivery or the pavment is 10
be made. Withoutacceptance on the part of him who is to receive, the.act of him
who is to deliver or 1o pay can amount only to a tender. But the law considers a
partv who has entered into a contract1o deliver goods or pay money 1o another
as having, substantially, performed it if he has iendered the goods or the money
... provided only that the tender bas been made under such circumstances that
the parn Lo whom it has been made has had a reasonable opportuniry of
examining the goods, or the money, tendered, in order 10 ascertain that the thing
tendered reallv was whatit purporied to be. Indeed, without such an opportunity
an offer 1o deliver or pavdoesnotamount to a tender. Now 10 applv this principle
to the present case. The contract was 1o deliver the oil before the end of March.
The plaintifis did in pursuance of that contract tender the oil 1o the defendant
at 2 ume which. according to the express finding of the jury. left him full
opportunit to examine. weigh and receive it before the end of March. If he had
then accepied 1t ... the contract would have been literally periormed: and the
negiect of we defendant o perform his part of the contract ... cannot in my
opinion in anv manner affect the rights of 1he plaintiffs ... They fulfilled all they
bad contracted 10 do’

The effect. however. of a tender varies according as the subject matter is goods
or money,

If A actualiv produces goods of the correct guanur and guality to B. the
rejection-of his ofier enurelv discharges him from further liabilitvand entides
him to recover damages for breach of conoact

If A produces io B the exactamount of monev that he is contractualiv bound
10 pav. it is true that he need make no further tender. but nevertheless his
obligation to pav the debt remains. If he is sued for breach he merely pavs the
money into court. whereupon the costs of the action must be borne by B’

< (1843, € Man & G 595,
5 Tbid a1 614611,
Sigrtur 1 Macaonagla. above

-~

Gnfiiine 5 Schou boarc o Ystradviodwy (18900 24 QB 507
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In order to constitute a valid tender of monev,
producuon of the monev, or a dispensauon of such production' and aiso
pavmentmust be offered in whatis called ‘legaltender’. e in the currentcoin
of the realm or in Bank of England notes according to the rules established
ovlaw. These rules prescribe that Bank ot England notes are good tender for
any amount;’ gold coins for any amount: coins of cupro-nickel or siiver
exceeding ten new pence in value for anv amount up to ten pounds; coins of
cupro-nickel or silver of not more than ten new pence in value up to five
pounds onlv: coins of bronze for anv amount up to twenty new pence onlv.”
The debtor must notask for change but must tender the precise amount due.
unless he is content to leave the surplus with the creditor.*

‘there must be an acrual

3 Finch v Brook (1834) 1| Bing NC 233 at

To (19371 3 All ER 124,
Currencv and Bank Notes Act 1954, 5 |,
L) Coinage Act 1971, 5 9.

! Robinson © Cook (1815) 6 Taunt 236,

256, per Tindal i Farguharson o Peari Assurance

1






Chapter 19
Discharge by agreement’

SUMMARY
1 Bilateral discharge 621]
2 Unilateral discharge 627

What has been created bv agreement may be extinguished by agreement. An
agreement by the parties to an existing contract 1o extinguish the rights and
obligations that have been created isitself a binding contract. provided that
it is cither made under seal or supported by consideration.

Consideration raises no difficulty if the contract to be extinguished 1s still
executory, for in such a case each party agrees to reicase his rights under the
contract in consideration of a similar release by the other. The discharge in
such a case is bilateral, for each parw surrenders something of value. The
position is different where the contract 1o be extinguished. which we will calt
in future the original contract, is whollv executed on one side, as forinsiance
where a seller has delivered the goods but the buver has not paid the price.
Here the seller has performed his part, and if he were merelvic agree that the
original contract should be discharged. ie that the buyer should be reieased
from his obligation of payment, he would receive nothing of valuein exchange.
The buverwould have neither suffered 2 detiment himself nor have conferred
an advantage upon the seller. but would be in the posiuon of a donee. This.
in other words. is a unilateral discharge. and it is ineffective unless it is made
under seal or unless some valuable consideradon is given by the buver.
Unilateral discharge in return for consideration is often called accord and
satisfaction. The accord is the agreement for the discharge of the onginal
contract: the satisfaction is the consideration conferred upon the party who
has performed his obligations.

Discharge bv deed. which is equally effecuve in both cases. requires no
discussion. but we will now deal separatelv with bilateral and unilateral
discharge effected bv a simple contract.

Of course this discussion assumes that the parties are agreed.” In mos:
cases this will be clear but difficult cases mav arise where it 1s argued that the
contract has been implicity abandoned by conduct. This point has ansen in
anumber of recent cases where it has been argued that the parties have tacith
abandoned an agreement to arbitrate by prolonged inactivn. I the jeading

! The process of discharging or modifving the contract by agreement presenls man:
probiems both as 1o siaung the law and as o deciding whal 1t siiould be. For a valuabie
analvsis sec Awazian. Trebilcock and Penny 22 Osgoode Hali 1] 177 Sec aiso Carter
15 JCL 183 Waddaws 10 JCL 199. Hunter 1% JCL 205 Furmston 15 JCL 2146
See Bank of Credit ané Commeree Internanonal 82 v AL [2061) UKHL &. [2001] ) Al ER
Qi1 discussed above. po 91 f
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520 Discharge by agreemen:

case Paal Wilson & Co A/S v Partenreederei Hannah Blumenthai, The Hannah
Blumenthai® this possibility was recognised bv the House of Lords. In delivering
the principal speech Lord Brandon identified two wavs in which impiicit
abandonment might be shown:

The first wav is bv showt ng that the conduct of each partv. as evinced to the other
party and acted on bv him, leads necessarilv to the inference of an implied
agreement between them to abandon the contract. The second method is bv
showing that the conduct of B, as evinced towards A. has been such as 1o lead A
reasonably to believe that B has abandoned the contract, even though it has not
infactbeen B'sintenton to do so, and that A has significantv altered his position
in refiance on that beljer.’

In most of the cases the parties have done nothing more than appoint an
arbitrator and then allow the matter to rest for several vears. In the case of
liugadon the defendantwould be able o apply to the court to have the action
struck out for want of prosecution but the House of Lords held in Bremer Vulkan
Schiffban und Maschinenfabrik v South India Shipping Corbn® that neither the
arbitrator nor the courthad inheren tjurisdiction to terminate an arbitration
forwantof prosecution. In Andréet Cie SA v Machine Transocean Ltd, The Splendid
Sun’ an arbitration agreementwas held to have been implicitlvabandoned by
inaction and this decision was approved in the Hannah Blumenthal. On the
other hand other courts in cases not easily distinguishable on the facts have
refused to hold that mutual inaction amounts to abandonment.” [tis clear that
thereare difficulties in analysing inaction by one side as an offer and inaction
bvthe otherside as an acceptance. On the other hand. if the parties appoint
arbitrators and then do nothing for five, ten, fifteen, twenty years, there must
come a point at which the only inference can be that the partes have
abandoned the arbitration. The correct question must be not can the facts he
slotted into the mechanical concepts of offer and acceptance but has each
party led the other party reasonably to believe that the arbitradon has been

[1983] 1 AC 854. [1983] | All ER 34.

Ibid at 914 and 47, respectively.

[1981] AC 909. 962, {1981] 1 All ER 289. This was based on a doctrine accepted by the
majority that in an arbitration both parues are under reciprocal obligations to keep the
process moving so that it is the fault of both parues if the arbitration grinds to a hale.
le seems clear that as a matter of arbitral law this decision was unfortunate and it is not
surprising therefore that many wavs have been sought o get round it of which murual
abandonment is but one. See the Freshfields Arbitration Lecture for 1989, The
Problem of Delay in Arbicraton’, by Lord fustice Bingham, reproduced in “Arbitration’
August 1990 164. The departmental advisory committee on English arbicrauon law
chaired by Lord Justice Mustill produced a report recommending that the arbitrator
should be given bv statute power to strike out the claim where there has heen delay
to such an extent that a fair hearing of the dispute is no longer possible, and this was
done bv s 102 of the Courts and Legal Services Act 1990, which introduced a new s 13A
into the Arbitration Act 1950 and came into force on | fanuary 1992, For fuller
discussion, see Furmston, Norisada and Poole, Contract Formation and Letters af Intent
pp 3819,

B [1981] QB 694. [1981] 2 All ER 993,

7 Allied Manne Transport Lid o Vale do Rin. Doce Navegacao SA. The Leomidas D [1985] 2
All ER 796, {1985] 1 WLR 995: Food Corpn of India v Antelizo Shipping Corpn. The Antelizo
[1988] 2 All ER 513, [1988] 1 WLR 630 was raken on appeal to the House of Lords
in the hope of resolving the issue bat the House of Lords held that it could not review
the concurrent findings of the trial judge and the Court of Appeal that the particular
arbitration agreement has not heen abandoned. See also Pearl Mill Co Ltd v vy Tannery
Co Led [1919] | KB 78, [1018-1919] All ER Rep 702
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abandoned? Even this question will not be easvtoanswer butitseems clear that
the answer will someumes be in the affirmauve

1 Bilateral discharge

This form of discharge is available 1o the parties whether their contract 1
either whollv or partially executory. In the case of a contract for the sale of
goods, for instance, itis available not oniv where there has been no pavmen:
and no delivery, but also where there has been partial though not complete
delivery of the goods. Itisimmaterial that the contractis contained in a deec.
There was, indeed, a technical rule at common law that a contract under seal
could not be dissolved. either whollv or parualiv, except bvanother conuract
under seal:* but courts of equity took an opposite view and held that a simple
contract which extinguished or varied the deed was a good defence 1o an
action on the deed. This has become the rule in all courts since 1873, for the
Judicature Act of that vear provided that ‘in all marters in which there s am
conflict or variance between the rules of equitv and the rules of the common
Jaw with reference 1o the same matter, the rules of equirvshall prevail".* Thus
in Berry v Berny:™

A husband covenanied in a deed of separation 1o pav his wife £18€ a month. Eight
vears later, b a written contract not under seal. he agreed to pav her £¢ a monts:
and 30 per cent of his earnings if they exceeded £350 a vear.

It was held that this simple contract was a good defence 1o an action brought
by the wife to recover the sum fixed bv the deed of separation.

Form of discharge where execulory contract unenjforceable unless evidenced in umiing

A problem, however, that requires discussion anses where the executon
contract is one which is rendered unenforceabie bv acuon unless supportec
by adequate writien evidence as prescribed by statute.* In such a case the
question is whether the discharging contract must also conform to the
statutorvrequirement. If, for example, a contract for the sale of land contains
the written evidence required by the Law of Property Act 1925.* must an
agreement to discharge it also complv with the Actr It was laid down by the
House of Lords in the leading case of Moms v Baron & Ce™ that the soiutor
of this problem depends upon the extent o which the parues intended tc
alier their existing contractual relations. Theirintenuon in this respectmus:
be collected from the terms of the discharging contract. There are thres
possibilities. ™

£ Wesi v Blakewey (18411 2 Man & G 72¢
¢ Re-enacted m the Judicature Act 1925 s 44
1¢ {1929) 2 KB 316

11 Examples of such stztuies are tne Swatute of Fraugs & 4 tcomrac of guas SRy
of Propern Act 1925, « 4011 (contraci 107 the sale 07 other disposiinun tht
statule s now repeaied bu! the illustration s rotamea sincs 3t figures i W Q1 Lhes
leading cases: sec { nuse Unsmimony Corpr (Jemaica. Lic v Shoucar [1uRe 1 AC 34r
[1968] ¢ Al TR 904

18 £ 46:)

17 (1018 A

Stoliar 85 Car Bar Kev 488



622  Discharge by agreement

i Pamial discharge

Firstly, the intention revealed by the second agreement may be merely to vary
or modify the terms of the prior contract withoutaltering them in substance.
[t has long been established that such a partial discharge is ineffective unless
itis contained in a contract that also provides the written evidence required
v the relevantstatute. An oral variation leaves the written contractinractand
enforceable. What the parties are taken to intend is not that the first contract
shall be extinguished, but thatitshall continue as varied. Yet effect cannot be
given to their intention, since there is no written evidence of the contract as
now varied. A statute such as the Statute of Frauds or the Law of Property Act
1925 requires that the whole, not part, of the contract, shall be evidenced by
writing.'®

i Discharge simpliciter

Secondly, the parties may intend to extinguish the original contract in its
cutirety and to put an end to their contractual relations. In this case the
original contract is rescinded even though the discharging contract is not
evidenced as required in the case of the original contract. Thus, an oral
agreement to abrogate a written contract for sale of land is effective.” The
requirements of the Law of Property Act are directed to the creation of an
enforceable contract, not to its extinction.

it Original contract extinguished but replaced by fresh agreement

Thirdly, the intention of the parties may be to extinguish the former written
contract, but to substitute for it a new and self-contained agreement. The
result of such a bargain is that the prior written contract is rescinded, but the
substituted agreement, if made orally, is unenforceable for want of written
evidence.'". .. et w7 ‘

A difficult question of construction that may arise in this context is to
discoverwhatthe parties intended to accomplish by their later oral agreement.
Did theyintend to extinguish the original contractaltogetherand to substitute
a new contract in its place, or did they intend merely to vary the original
contract? If the first of these hypotheses is correct, then the later contract
effectively extinguishes the original contract butis itself unenforceable. If, on
the other hand, the objectof the parties was to modity their existing rightsand
obligations, the later contractis entirely destitute of effect. In order to decide
this question the terms of the oral agreement must be examined; and if it is
found that thevare so far inconsistent with the original contractas to destroy
its substance, though perhaps the shadow remains, the inference is that the
parties intended to abrogate their former contract by the substitution ofa new
and self-contained agreement.

A written contract may be rescinded by parol cither expressly or by the parties
enteringinto a parol contractentirelv inconsistent with the written one., or, if not
entirelv inconsistent with it, inconsistent with it to an extent that goes to the very
root of it."

15 Morris v Baron & Cop (1918] AC | at 31: British and Beningtons Ltd v N W Cachar Tea

Cn [1923] AC 48 at 62, in hoth cases per Lord Atkinson.

L6 Goman v Salisbury (1684) 1 Vern 240 Maorris v Baron & (o, above, at |8, per Lord
Flaldane: ac 26, per Lord Dunedin.

'7 Morns v Baran & (o [1918] AC 1,

18 British and Beningtons Ltd v N W Cachar Ton Ca [19231 AC 18 at 62, Per Lord Artkinsan
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Tojustivthe conclusion in favourof abroganon. however. the mconsisiency
must relate 1o somethimg funadamental.

What ic of course essenual s that there should have been maGe manifest 1he
intention in any event of a complete extinction of the first and formal conuacs
and not mereh the desire of an alieration. however SweepIng. 1 lerims which sull
Jeave i1 subsisung.”
The manner in which the cours deal with tus e oblem mav be illusurated by
WO coNtrasung cases
In Momis v Baron & Co.* the facts were as follows:

Morris agreed to sell goods 1o Baron & Co. He delivered onh part of the
goods. valued at £88% 4s. and six months later began proceedings tc
recover thissum. The company counter-claimed for £95417%s Sdasdamages
for non-deliven of the whole of the goods. Before thisaction came to trial.
the parties compromised the dispute Thev made an oral contract unde:
which the action was to be withdrawn: the company was to have another
three months within which to pay the sum due under the contract: it was
to have the option either to accept or to refuse the undelivered goods: it
was 10 be allowed £30 10 meet the expenses incurred owing 1o the failure
of Morris to make complete delivery,

Ten months Jater. the £888 4s was still unpaid and Morris brought a second
action 1o recover this sum. The companyadmitted liability. butagain counter-
claimed for damages in respect of the undelivered goods. The action failed
for two reasons.

Firstiv. Morris could not claim under the ariginal contract. It had been
extinguished. Itstermswere so fundamentallvinconsistentwith the provisions
of the compromise as 10 justfy the inference that the parnes intended to
replace it by an entirelv new contract.’

Secondly. neither Morris nor Baron & Co could base any claim on the
compromise. which itself amounted to a contract forthesale of goods.* Since
it was made orally, it was unenforceable under secuion 4 of the Sale of Goods
Act 1895, which still applied to such a contract at the ime when Mormms v Baror
& Cowas decided * 1 operated 1o extinguish the onginal contract. but it could
not be actvelv enforced.

On the other hand. Unaited Dominiens Corpm (Jamaica) Lid v Shoucair wasa
case in which the facts disciosed an intention 1o retain. not Lo abrogate. the
original contract:

A joan. secured by a mortgage and carrving interest at 9%. was made in
Jamaica by the appeliants o the respondent. Owing 1o a rise 1 the jocal
bank rate. the respondentatthe requestof the appellantsagreed in wnung
toalier the rate of interest 10 11%. Thiswnuen agreementwas unenforceanie
since it did not compiv with the Jamaican Monevienders Act which

¢ Mo v Baron & Ce [1918] AC 1 at 19, per Lord Haldane.
[1918) AC 1

Se¢ especialihv Lord Atkinson at 35

Imc ai 10, per Lorc Finia
per Lord Parmoo:

P 995 above. The repeal of tnis section of the Saie of Goods Act bas preath Teducec
the ares of this queslion of (Onstrucuon

[1064” ; AC %4, {1968 2 Al ER 904

s 1D b

a1 24, per Lord Dunedin. ai 34. per Lord Atikanson. ai 50
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corresponds tosection 6 of the English Actof 1927. The Jamaican Azt does
not applv to loans bearing interest at 9% or less and therefore it did not
atfectthe mortgage The appellants, realising that they could not enforce
the agreement of vanation. sued for the recovery of interest at 9% due
under the mortgage.

The Privw Council gave judgment for the appellants. The parties intended by
their written agreementto keep the mortgage alive, but toamend its provision
relanng to the rate of interest. But the mortgage remained intact, since it
vould not be atffected bvan amendment that infringed the statute. “[fthe new
igreement reveals an intenton to rescind the old, the oid goes;and ifitdoes
not. the old remains in force and unamended. ™

WVazver of a contractual term by one party at the request of the other

Such, then. is the law where the variation is made for the mutual advantage of
both partes. A differentand aslightlymore complex situation may arise where
the alteration of the contracrual terms is designed to suit the convenience of
one only of the parties. One partv mav accede, perhaps reluctantly, to the
request of the other, and promise that he will not insist upon performance
according to the strict letter of the contract. This is an indulgence that is a
common feature of commerciai life. In the case of a contract for the sale of
300ds, for instance, approval may be given to the request either of the seller
or the buver that the date of deliverv he postponed for a short time. An
arrangement of this kind for a substituted mode of performance is generally
described as either a waiver or a forbearance by the party who grants the
indulgence.®

T'he efficacy of such a waiver is open to the technical objection that it is
unsupported by consideration. If, for instance, the seller agreesat the request
ofthe buver to postpone deliverv until 1 July. bucultmately refuses to deliver
on the later date, it is arguable that according to strict doctrine he has a
complete answer to an action for breach of contracr. The buyeris theoretically
in a difficult position. He was not ready and willing to accept delivery at the
contract date. so that he himself is guiltv of a breach: and he gave no
consideration for the promise by the seller to extend the time for deliverv. If
A similar concession is made orally in the case of a guarantee, there is the
turther difficulty that the requirements of the Statute of Frauds have not been
saustied. The natural instince of judges, however, is to uphold reasonable
arrangements for the relaxation of contractual terms and to refuse to be
unduly distracted by strict doctrine. Even at common law they have been at
pains to implement the intention of the partes: but in the efforts to do <his
thev have notonly ignored the question of consideration, but have propounded
asupposed distinction between variation and waiver which has no substance
and which has merely served to confuse matiters. There is support for two
common law propositions.

Firstlv. a waiver cannot be repudiated by the partv for whose benefit it has
been granted. so thatit A abstains at B's requestfrom insisting upon performance
according to the exact terms ot the contrace, B is compelled to treat this
imduigence as effective. Thus, if in the case of a written contract for the sale

3 Ibid at 48 and 907, respecrively
7 Fora tuller discussion of this subject. see Cheshire and Fifoor #3 LOR 283 ar 289-30] -
" Dugdale and Yates 39 MLR A80: Adams 36 Conv 1 NS) 245; Reiter 27 U Toronte L] 430
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of goods to be delivered on 1 June the sellerat the requestof the buver extenc
the time foracceptance until ] Julv, the buver, if he defaulison the latier date.
cannot escape liabilin by averring that the seller did notdeliver according 1«
the original contract and that the parol variation is ineffecuve.”

Secondiv. there is considerable authorit for the rule that even the parns
who grants the indulgence cannot go hack on his agreement.” Thus. o the
example just given. the selleris not allowed 1o withhold delivery on 1 Jub o
the ground thatthe buser himself committed a breach by failure o accepithe
goods at the contract date.

These common law decisions. though dictated bv a laudable desire tr
sustain reasonable arrangements between businessmen. affect o make
evervthing turn upon a supposed disunction between the variation and thie
waiver of a contractual term. If the subject matter of the arrangement is a
written contract falling under the Statute of Frauds or the Law of Propertvy Act,
itissaid thatavariauon must be evidenced by writing. but that a waiver mav be
parol. Yetthe enigma is to formulate some test bv which to disunguish the one
from the other. The search will be in vain. When we are told. for instance. that
an agreed alteration of the date at which deliveryis due constitutes a variauion,
but thataforbearance bvone partvat the request of the ather to call for deliven
until amonth later than the contract date is a waiver.” it becomes apparent thai
the dichatomv isvisionarvand one from which reason recoils. The truth is that
everv alterauon of the kind with which we are concerned is « variation of the
contract, but thatitis calied a waiver when the courtiswilling 1o give effect 1o
the intention of the parties. The unfortunate resultis the virtual impossibiliny
of anucipating what view the court will take.

In this state of confusion it is not unnatural that recourse should be had
to equity. The equitable doctrine has been stated in these words by Bowen L.

If persons who have contractual rights against others induce by their conduc
those against whom thev have such rights to believe that such nghte will either
not be enforced or will be kept in suspense or abevance for some parncular ume.
those persons will not be aliowed by a court of equity to enforce the rights unti!
such nme has elapsed. withoutatall events placing the paruesn the same posinon
as thev were in before.”

In short, avoluntarv concession granted by one partv. upon the faith of which
the other mav have shaped his conduct. remains effective untilitis made clear
bv notice or otherwise thatitis to be withdrawn and the strict position under
the contract restored. The concession raises an equitv against the partn' who
consented toit. lf. for instance. in the case of a written contract for the sale of
goods the buverat the request of the sellers orallvconsents o the postponement
of deliverv. he cannot peremptorilv hold the sellers to the oniginal contract.
No repudiation of his waiver will be effective excepta clearinumaton to them
that he proposes 1o resume his strict rights. Normaliv he will do this by ginang

Hickmar. v Haynes (18751 LR 10 CP 598: Oglc v Eari of Vane (18681 LR 3 QB 272 Levem

& Ce v Goldoerg {19227 1 KB 688

& Leather-Cioth Co v Hieromrmus (1873 LR 10 QB 140: Tvert 1 Resedale anc Fermvail' jror
Co (18750 LR 10 Exch 193 Panouises v Raymond Hadie Corpr. of New Yort [1917] 2 KE
475%: Hartim v Hyman: [1920] 3 KB 475.

¢ Sec ey besseler. Waechier. Glover & Co v South Lerwent Coal Co Lid [1935 ] kB 40- a:
416. [1937] 3 Al ER 552 a1 55t

10 Birmingham and Lnsine Land Go v Londen ane Norti; Western Rh (o (188®, 4U ChD 26*
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express notice of his intendon, but this method is not essential and anvthing
will suifice which makes itabundantly clear that the concession is withdrawn.
Within a reasonable time thereafter the original position will be restored. The
rights of the seller under such a waiver have been stated by Denning LJ:

[f the defendant, as he did, led the plaintiffs to believe that he would not insist
on the supulation as to ume, and that, if they carried out the work. he would
acceptit. and they did it, he could nort afterwards set up the supulation as to the
time against them. Whether it be called waiver or forbearance on his part, or an
agreed variation or substituted performance, does not matter. [t is a kind of
estoppel. By his conduct he evinced an intention to atfect their legal relations.
He made. in etfect. a promise not to insist on his strict legal rights. That promise
was intended to be acted on, and was in fact acted on. He cannot afterwards go
back on 1t."!

The operation of this doctrine of waiver is well illustrated by Charles Rickards
Ltd v Oppenheim* where the facts were as follows:

Early in 1947 the defendant ordered from the plainuffs a Rolls Royce
chassis, and in July the plaintiffs agreed thata body should be built for it
within 'six or at most seven months’. The body was not completed seven
months later, but the defendant agreed to wait another three months, At
the end of this extended period the body was still not built. The defendant
then gave a final notice that if the work were not finished within a further
period ot four weeks he would cancel the order. The bodywas notfinished
within this period and the defendant cancelled the order. The completed
body was tendered to the defendant three months later, but he refused to
acceptit.

This was a case where the time of delivery was of the essence of the contract.
The defendant’s agreement, however, that delivery should be postponed for
three months consttuted a waiver of his rightin this respect, and if the body
had been completed within the extended time he would have been estopped
from denving that the contracthad been performed. Butby granting a further
and finalindulgence of four weeks' delay he had given reasonable notice that
time was once more to be of the essence of the matter, and, since the car was
not ready within this final period, the plaintffs were in breach of their
contract. The Court of Appeal, therefore, gave judgment for the defendant.

Again, if the rent book relating to premises, let onginaily on a weekly
tenancy, contains the words "one month's notice each party’, but this is later
crossed outand replaced byastatement, initialled by the landlord, which runs
‘one month’s notice from tenant; two vears' notice from landlord’, the new
promise made by the landlord is without consideration. But if the tenant acts
on the faith of the promise by remaining in possession and continuing to pav
rent he is entitled to receive two vears' notice.*

These cases clearly have much in common with the doctrine of promissory
estoppel which we have already considered atlength.” Indeed on one view they
are examplesofit. On the other hand there isauthority for the view that though

Y1 Charles Richards Lid v Oppenherm [1950] | KB 516 ar 523. (1950] 1 All ER 420 ar 423,
12 [1950] | KB 616. [1950] 1 All ER 4920
13 Wallis v Semark [1951] 2 TLR 229, For an earlier authority to the same effect. see Bruner

v Moore [1904] | Ch 305.
14 Pp 109 ff, above,
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on many sets of facts, waiver and estoppei produce the same result, vet the
doctrines remain distinct. An instructive case is Brikom Investments Lid v Carr.”

The landlords of four blocks of flats otfered to sell 99-vear leases to their
sitting tenants. The leases contained undertakings by the landlords to
maintain the structure of the buildings and by the renants to contribute to
the cost. At the time of the negouations, the roofs were in need of repair
and the landlords made oral representauons to the tenants’ assaciation
and individual tenants that thev would repair the roofs at their own
expense and in some cases contirmed this in writing before the leases were
signed. Subsequently the landlords effected the repairs and claimed
contributions from the defendants, who included both original lessees
and assignees therefrom.

The Court of Appeal held for the lessees for a varietv of reasons. As regards
the original lessees, it was held that there was a binding collateral contract
where the tenants had entered into leases in reliance on the landlord’s
promise torepair.” Alternatively Lord Denning MR thought that the doctrine
of promissory estoppel applied whereas Roskill and Cumming-Bruce L[]
thought that the case was one of waiver. All three judgesagreed, however, that
these respective doctrines operated to protect not onlv the original lessees
but also their assignees.

[t must be confessed that the topic of waiver is not a ciear one and awaits
anauthoritative modern statement. One of the difficulties is that the doctrine
has many facets and is applied in many different situations. Two important
distinctions may usefully be kept in mind. The firstis between remedies and
rights. Certain remedies need to be exercised promptly and it may be
relatively easy to infer their waiver.'” An example is the innocent party’s right
o terminate for repudiation or fundamental breach.'® A second distinction
turns on whether the waiver comes before or after the departure from the strict
terms of the contract. [f the waiver precedes the departure, it may have plaved
apartin causing itand justice may more readily be held to demand that there
be noretraction.

2 Unilateral discharge

Acontract, which has been performed by A buthas notbeen performed by the
other party B, may be the subject of unilateral discharge. In the majority of
cases B hascommitied a breach of the contractin the sense thathe is not ready
and willing to perform his obligation, as for instance where he is unable to pay
for goods that have been delivered to him under a contract of sale. Insuch a
case A may agree to release B from his obligation. A release given by deed is
effective. Arelease expressed in an agreement notunder seal. however, as we
have already seen, is naudum pactum unless A receives some valuable
consideration in return for the right that he abandons.* Since B has received

15 [1979] QB 467. [1979] 2 Al ER 733.

L6 CE City and Westminster Properties ( 1934) Lid v Muad [1959] Ch 129, (1958} 2 All ER 733
IT See eg Aquis Estates Lid Minton [1975] 3 All ER 1043, 11975] | WLR 1452

13 And see discussion at pp 604 ff. above

19 Pp L2 ff, above
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all that he is entitled 10 receive under the contract. he cannotaver. as he can
in the case of bilateral discharge. that by the mere acceptance of the release
he furnishes consideratuon 1o A.

The agreement. if supported bv the necessarv consideration. s called
accord and sausfaction. This has beern judicially defined as follows:

Accord and satisfaction is the purchase of a release from an obligation, whether
arising under contract ortort. by means of anvvaluable consideration. not being
the acmial performance of the obligavon itself. The accord is the agreement by
which the obligation is discharged. The sausfaction is the consideration which
makes the agreement operative. ™

If, forinstance, £50is due for goods sold and delivered. a promise by the seller
to accept a cash pavment of £45 in discharge of the buver’s obligation is not
a good accord and satisfaction. since the buver isrelieved of a liability to pav
£5 without giving or promising anvthing in return.’ A promise by the buver,
however. 1o confer upon the selier some independent benefit. actual or
conungent. mav constitute sufficientconsideration forthe acceptance of the
smalier sum.* Thus in 1602 it was said that ‘the gift of a horse, hawk or a robe’
would suffice. since itwould not have been accepted by the creditor had itnot
been more beneficial to him than the money.* This reasoning even persuaded
the divisional courtin Goddard v O’Brien’ 10 hold that the payment of a smaller
sum by cheque instead.of in cash was an independent benefit sufficient to
rank as consideration; but the Court of Appeal has now refused to fcllow this
decision.® Yer, the general rule remains that the acceptance by a creditor of
something differentfrom thattowhich he isenuded maydischarge the debior
from liabihty. -

Thusa promise bvthe debtorto pava smallersum atadate earlier than that
on whichitis contractualivdue,’ or 10 pavalarger sum at a later date, 1s a good
accord and sausfaction if accepted bv the creditor. Again, if A claims from B
a sum thatis not finallv determined, as for example where he demands £50
on a guantum meruit for services rendered or demands £50 bvway of damages
for libel, his promise to release B in consideration of the pavment of a lesser
sum than that claimed is a good accord and satisfaction. In other words th=
pavment of a lesser sum is satisfacdon if the sum claimed is unliquidated. bus
not if it is liquidated.”

The essenual factis, then, thatan accord withoutsatsfaction is ineffectve
This statement, however, is ambiguous. Is the discharge effective as soon as
the debior has promised to give the satisfaction. or onlvwhen the promise has
been implemented? In other words. is it sufficient if the consideration i
executony’ The correct answer is given bv Scrurton L] in these words:

Formerly it was necessary that the consideraton should be executed: ‘I reieass
vou from vour obligavon in considerauon of £50 now paid bv vou to me.’ Later

20 British Russign Gozetir Lid v Associaled Newspapers Lid [1933] 2 KB 616 at 645-644. e
definiton was adopted from Sewmone anc Winfield on Contracte p 328
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Cnilateral discharge 529

't was conceded rhat the consideranon might be executorv: '! release vou trom
vour obligauon in considerauon of vour promise to pav me £30 and give me a
letter of withdrawal." The consideraton on each side might be an executorv
promise. the wo mutual promises making an agreement enforceable in law. 1
contract. Comvns puts it 1n his Digest. und the passage was approved bv Parke B
in Good v Cheesman® and bv the Court ot King's Bench in Cartwngnat v Cooke” "An
accord. with mutual promises to pertorm. is good, though the thing be not
pertormed at the tme ot acuon: for the parwy has a remedy (o compei the
nertormance.’ that 1s to sav, i cross-acnon on the contract of accord. *

The modern rule is. then, thatif what the creditor has accepted in saustacuon
's merelv his debtor's promise to give consideragon. and not the pertormance
of that promuise. the original cause oracuon isdischarged from the date when
the agreement is made. '

This, however, raises a quesuon ot construcuon in each case. for it has 1o
be decided as a fact whether it was the making ot the promise self or the
performance of the promise that the creditor consented to take bv wav of
saustacuon.

Suppose for instance, that a buver 1s unable to pav £50 which is due for
goods delivered and that the selleragrees to discharge him from obliganon
of immediate pavment in consideration of receiving a bill of exchange
from a third parw. X. for £535 pavable four months hence.

[f the seller were to sue for the £50 before receipt of the bill of exchange. the
question would arise whether he had committed a breach of the agreement.
This would depend upon whether the agreement consututed a good accord
and sadsfaction, and this in turm would depend upon the true bargain
between the partes. Did they mean that the discharge should be complete
when X promised to give the bill or only when he actuaily gave it?

The question of construction that arises in such a case is well illustrated
by British Russian Gazette Ltd v Associated Newspapers 1.td,” where the facts
relevant to the present matter were as follows:

Mr Talbot agreed to compromise two actions of libel, which had been
commenced by him and by the Britesh Russian Gazette, in respect of certain
articles in the Daily Maul. His promise was expressed in a letter couched
in these terms: ‘1 accept the sum of one thousand guineas on account of
costs and expenses in full discharge and settiement of my claims ... and
[ will forthwith instruct my solicitors to serve notice of discontunuance; or
to take other steps ... to end the proceedings now pending.’ Before
paymentof the thousand guineas had been made, Talbotdisregarded this
compromise and proceeded with the acton.

[f this letter meant that Talbot agreed to discharge the defendants from their
obligation in consideration of their promise to make the payment, his
continuance of the libel action constituted a breach of a good accord and

8 (1831) 2 B & Ad 328 at 335.

9 -(1832) 3 B & Ad 701 at 703.

L0 British Russian Gazette Lid v Associated Newspapers Lid [1933] 2 KB blt at b44.

11 Morris o Barom & Co [1918] AC 1 at 35. per Lord Atkinson: Elton Cop Dyveing Co v
Broadbent & Som Lid (1919) 89 L[KB 186: British Russian Gazette Lid v Associated
Newspapers [td [1933] 2 KB 616.

12 [1933] 2 KB 616
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satisfaction. Hisargument, of course, was that there was no binding discharge
until actual payment, but this did not prevail with the Court of Appeal. It was
held that the letter recorded an agreement in which the consideraton was a
promise for a promise: ‘In consideration of your promise to pay me a thousand
guineas, 1 promise to discontinue proceedings.’ The defendants were.
therefore, entitled to enforce the accord by way of counter-claim.

There is one exception to the rule that a unilateral discharge requires
consideration. It is enacted that if the holder of a bill of exchange or of a
promissory note either unconditionally renounces his rights in wriung or
delivers the instrument to the person liable, the effect is to discharge the
obligation of the acceptor or promisor even though no considerauon is
received.”

13 Bills of Exchange Act 1BHY. ss 62 and 8Y
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1 Nature and rationale of the doctrine

After the parties have made their agreement, unforeseen contingencies may
occur which prevent the attainment of the purpose that they had in mind. The
question is whether this discharges them from further liability.

In the seventeenth century the judges in Paradine v Jané laid down what
is sometimes called the rule as to absolute contracts. Itamounts to this: When
the law casts a duty upon a man which, through no fault of his, he is unable to
perform, he is excused for non-performance; butif he binds himself by contract
absolutely to do a thing, he cannot escape liability for damages for proof that
as events turned out performance is futile or even impossible. The alleged
Justification for this somewhat harsh principle is that a party to a contract can
always guard against unforeseen contingencies by express stipulation; but if
he voluntarily undertakes an absolute and unconditional obligation he
cannot complain merely because events turn out to his disadvantage. It has
accordingly been held, for instance, that if a builder agrees to construct a
house by a certain date and fails to do so because a strike occurs® or because
the soil contains a latent defect which suspends operations' he is none the
less liable. Again, if a shipowner agrees that he will load his ship with guano
ata certain place in West Africa, he is liable in damages notwithstanding that
no guano is obtainable.’

[n practice parties very often insert in their contracts provisions designed
to deal with unforeseen difficulties. Such force majeure or hardship clauses
are particularly common where the contractis of a kind where the parties can
foresee that such problems are likely to occur but cannot foresee their
nature or extentas in building or engineering contracts. Such clauses often

| Treitel Frustration and force majeure. McKendrick (ed) Foree majeure and fristration (2nd
edn); Phang 21 Anglo-American LR 278.

(1647) Aleyn 26. Simpson 91 LQR 247 ar 269-273.

Budgett & Co v Binmington & Co [1891] | QB 35.

Bottoms v York Corpn (1892) 2 Hudson's BC (4th edn) 208

Hills v Sughrie (12461 15 M X W 159
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632 Luscharge under the doctrine of frustration

present problems of construction and applicavon.” the details of which.
however. fall outside the scope of this book.

Nevertheless, starting with the case of Tavlor v Caldwell in 1863. a
substantive and particular doctrine has gradually been evolved bvthe courts
which mitigates the rigour of the rule in Paradine v Janeby providing thatif the
further fulfilment of the contract is brought to an abrupt stop bv some
irresistible and extraneous cause for which neither partv is responsible. the
contract shall terminate forthwith and the parues be discharged.’

The most obvious cause which brings this doctrine into operaton. and the
one which provided the issue in the parent case of Taylor v Caldwell. is the
phvsical destruction of the subject matter of the contract before performance
falls due. Another, equallv obvious, is 2 subsequent change in the law which
renders performance illegal. A less obvious cause, but nevertheless one that
has occasioned a multitude of decisions, 1s what is called the ‘frustration of
the common venture'. Owing to an event that has supervened since the
making of the contract, the parues are frustrated in the sense that the
substantial object that thev had in-view is no longer auainable. Literal
performance may still be possible, but nevertheless it will not fulfil the
original and common design of the parties. What the courts have held in such
a case is that, if some catastrophic event occurs for which neither party 1s
responsible and if the result of that event is to destroy the very basis of the
contract, so that the venture to which the partues now find themselves committed
is radicallv different from'that originallv contemplated. then the contractis
forthwith discharged.® Mere hardship or inconvenience to one of the parues
is not sufficient to justifv discharge. ‘There must be as well such a change in
the significance of the obligaton that the thing undertaken would, if
performed, be a different thing from that contracted for.”* Two simple
illustrations may be given of circumstances which have been held sufficiently
catastrophic to change the significance of the obligauon.

In Krellv Henry," the plaintiff agreed to leta room to the defendant for the
dav upon which Edward VII was to be crowned. Both parties understood
that the purpose of the letting was to view the coronauon procession, but
this did notappear in the agreementiself. The procession was postponed
owing to the iliness of the king.

€ See eg Superior Querseas Development Corpn and Phillips Petroieum (UK) Co Ltd v Britsh
Gas Corpn [1982] 1 Liovd's Rep 262

7 (1863) 3 B & S B26
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The Court of Appeal took the view that the procession was the foundauon ot
the contractand that the effectof its cancellation was to discharge the parues
from the further performance of their obligatons. It was no longer possible
to achieve the substanual purpose ot the contract. A similar result was reached
in Tatem Ltd v Gamboa." In that case:

[n June 1937, atthe height of the Spanish Civil War, a ship was chartered
bv the plaintiffs to the Republican Government for a period of thirtv davs
from 1 July, for the express purpose of evacuating civilians from the North
Spanish ports to French Bay ports. The hire wasat the rate of £250 adavunul
actualredelivervofthe ship. This rate was about three times that prevailing
in the marketfor equivalentships not trading with Spanish ports. After one
successful vovage, the ship was seized bv Nadonalists on 14 Julv and
detained in Bilbaountil 7 September, when she was released and ulumatelv
redelivered to the plaintiffs on 11 September. The hire had been paid in
advance up to 31 July, but the Republican Government refused to pav for
the period from 1 Augustto 11 September, on the ground that the common
venture of the parues had been frustrated by the seizure of the ship.

Goddard | held thatthe seizure had destroved the foundation of the contract
and that the Republican Government was not liable. He said:

[f the foundation of the contract goes, either by the destruction of the subject-
matter or by reason of such long interruption or delay that the performance is
reallyin effect thatof a different contract, and the parties have not provided what
in that event is to happen, the performance of the contract is to be regarded as
frustrated.”

Theories as to the basis of the doctrine

The precise legal theory upon which this doctrine of frustration is based has
aroused much controversy. No fewer than five theories have been advanced
atone time oranother;" but the essental question is whether the courts stive
to give effect to the supposed intention of the parties or whether they act
independently and impose the solution that seems reasonable and just.

The former method was preferred by Blackburn | in Taylor v Caldwell” i

1863, when he made the first breach in the long-established rule asto absolute
contracts. [n that case, A had agreed to give B the use of a music hall on certain
specified days for the purpose of holdmg concerts. The hall was accidentally
destroved bv fire six days before the contractdate, and B claimed damages for
breach of the agreement. Blackburn J held the contract to be discharged, but
he found it necessary to walk with circumspection in order toreconcile reason
and justice with the established rule as to absolute contracts. His reasoning
was that a contract is not to be construed as absolute if the parties must from
the beginning have known that its fulfilment depended upon the continued
Existence of some particular thing, and therefore must have realised that this
contnuing existence was the foundauon of the bargain. In such a case. he

12 [1939] I KB 132, [1938] 3 All ER 135 N

13 Ibid at 139 and 44, respectivelv
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said, the contract ‘is subject to an implied condiuon that the parties shall be
excused in case, before breach, performance becomes impossible from the
perishing of the thing without detault of the contractor’.' In short, he
attributed a convenuonal character to an obviously reasonable, if notinevitable.
soluuon. Thus arose the theorv of the implied term. No express term for the
discharge of the contract was made bv the parties, but had theyantcipated and
considered the catastrophic event thatin fact happened. thevwould have said,
‘if thathappensitisall over between us'."” In implyving such a term it has been
said that ‘the lawis only doing what the parties really (though subconsciously)
meant to do themselves'.”

This theory, though it still has its unrepentant adherents,” has been
heavily attacked in recent years and has substantally been replaced by the
more realistic view that the court imposes upon the pardes the just and ,
reasonable solution that the new situation demands. Perhaps the most careful
analysis of this theory has been made by Lord Wright, and the following two
passages from his speech in a leading case illustrate his view that the doctrine
of frustration has been invented by the courts in order to supplement the
defects of the actual contract. In the first passage he said:

Where, as generally happens, and actually happened in the present case, one
party claims that there has been frustration and the other party contests it, the
court decides the 1ssue and decides it ex post facto on the actual circumstances of
the case. The data for decision are. on the one hand the terms and construction
of the contract, read in the light of the then existing circumstances, and on the
other hand the events which have occurred. It is the court which has to decide
what is the true positon between the parties.*

The second passage is as follows:

The event is something which happens in the world of fact. and has to be found
as a fact bv the judge. lts effect on the contract depends on the meaning of the
contract, which is matter of law. Whether there is frustration or not in any case
depends on the view taken of the event and of its relation 1o the express contract
by ‘informed and experienced minds’.'

Itis perhaps fair 1o sav that this is now the more generally accepted view.
Toattemptto guess the arrangements that the parties would have made at the
time of the contract, had thev contemplated the event thathas now unexpectedly
happened, is to attempt the impossible. Instead, the courts refuse to apply the
doctrine of frustration uniess thev consider that to hold the parties to further

16 Ibid at 883884

17 F A Tamplin Steamship Co Lid v Angio-Mexican Petroleum Products Co Lid [1916] 2 AC 397
at 404, per Lord Loreburn.

18 Himi Mulji v Cheong Yur Sieamship Co Lid [1926] AC 497 a1 504

16 Port Line Ltd v Ben Line Steamers Ltd [1958] 2 QB 146 a1 162, per Diplock J: and see
British Mowetonews Lid v London and Dhstnict Cinemas Lid [1952) AC 166 at 183, per Lord
Simon: and a1 187, per Lord Simonds); Joseph Consiantine Steamship Line Lid v impenal
Smeltzng Corpm: Lid [1942]) AC 155 at 163, per Lord Simon

20 Denny, Mott and Dickson Ltd v james Fraser ¢& Co Lid [1944] AC 265 ar 274-275. [1944)
1 All ER 678 a1 683. In an extra-judicial utterance Lord Wright was more outspokern
‘The truth is’. he said. ‘thal the court or jurv as a judge of fact decides the quesuon
in accordance with what seems 1o be just and reasonable in its eves. The judge finds
in himsell the criterion of what 1s reasonable. The court is in this sense making =
contract for the parues. though it 1s almost blasphemy o sav so” Legal Essavs and
Addresses p 259

I Ibid ai 276 and 65;:. respecuven
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performance would. in the light of the changed circumsiances. alter the
fundamental nature of the contract” In an illuminaung passage. Lord Radclifie
has said:

By thisume itmightseem thatthe parties themselves have become so fur disembodied
spiritsthat their acwual persons should be aliowed o restin peace. In their place there
nises the figure of the fair and reasonable man. And the spokesman of the fair and
reasonable man, who represents after all no more than the anthropomorphic
concepuon of justice, is and must be the courtitself. So perhaps it would be simpler
to say at the outset that frustration occurs whenever the law recognises that without
default of either partv a contractual obligation has become incapable of being

erformed because the circumstances 1n which performance is called for would
render it a thing radically different from thar which was undertaken bv the conuract.
Non haec in foedera veni® It was not this that ] promised to do *

There has been much discussion as towhether frustration presents a question
of fact or law. One answer suggested by Devlin J* is that:

While the application of the doctrine of frustranon 1s a matier of law; the
assessment of a period of delay sufficient to constitute frustration is 2 question
of fact.

More recently the House of Lords has held® that if an arbitrator correctlv
directs himself on the applicable general principles, his decision will only be
open to review if itis one that no reasonable arbitrator could reach.

It would appear that there are in fact three questions. First. what are the
general rulesabout the doctrine of frustravion. Thisis clearlva question of law.
Secondly, whatare the primary facts. This is equallv clearlva question of fact.
Thirdly, how is the first to be applied to the second. This 1s a question of
degree orjudgementwhich does not fall naturallv as a matter of abstractlogic
into either category and the practical question is the extent to which the trier
of fact’s views are open to challenge.’

2 Operation of the doctrine

It 1s not possible to tabulate or to classifv the circumstances to which the
doctrine of frustration applies, but we will illustrate its operation by a reference
to a few of the cases in which it has been invoked.’

Tsakiroglou & Co Lid v Noblee and Thorl GmbH [1962] AC 93 at 115, per Lord Simonds
In a letter 1o Thr Times, 20 December 1980. Sir john Megaw points oul that these words
are drawn from the Aeneid Book 4. lines 336 and 339, where thev form pari of Aencas <
shabby excuses for his planned deserton of Queen Dido’

4 Daws Contractors Lid v Fareham UDC [1956] AC 696 a1 725-729, sec also a1 719-720. per
Lord Reid. Ocean Tramp Tankers Corpn V/O Sovfracht. The Eugemia [1964] 2 QB 226 a1 23&
239, [1964] 1 All ER 161 at 166, per Lord Denning. In Nanona! Camners Lic v Fanalpine
(Northern) Lid [1981] AC 675, [1981] 1 All ER 161 Lord Radclifie s statement was treated
as the preferred view bv Lord Hailsham of St Marviebone LC and Lord Roskill
Universal Cargo Camers Corpn v Cuati [1957]1 2 QB 401 a: 4533, [1957) 2 All ER 70 a:
85

&  Pioneer Shippang Lid v ETP Twxide Lid. The Nema [1982] AC 724, [1981) © All ER 1030
disapproving The Angeha [1973] 2 All ER 144, [1973] 1 WLR 210

See jackson v Union Manne insurance Co Ltd (1874) LR 10 CP 195, Tsakiroglou ¢ Co Lt
v Nobiee and Taorl GmbH [1962]) AC 95, [1961] 2 All ER 174, Nauonal Carmers Lic +
Fanalping (Nerthern) Litc [1981] AC 675. [1981] 1 All ER 16

& For a more dewiled stalement, see McNair and Waue Lega: Efjecis of War i41h edn
pr 177 fi. Webber Effect of War on Contracis (2nd edni pp 344 f

2
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Upon proot that the continuing availability ot a phvsical thing or a given
person is essenual to the attainment ot the tundamental object which the
parties had in view, the contract is discharged if. owing to some extraneous
cause such rhingor person s no longer available. Taviorv Caldwell” sufficienty
illustrates the case ot a phvsical thing, but the rule iaid down in that decision
applies with equal force if it is a fundamental requirement that a person
should remain available. Thus. a contract to perform services which can be
rendered only bv the promisor personalily necessarilv contemplates that his
state of health, which at present is sufficiendy good for the fulfilment of his
obligauons, will contunue substantally unchanged, and if this ceases to be so
owing to his death or illness, the court decrees that both parues shail be
discharged from further liability.” A similar decree mav be made if in ume
of war one of the parties is interned" or 1s called-up for military service.”
provided that the interruption in performance is likelv to be so long as to
defeat the purpose of the contract. Contracts liable to discharge on this
ground include an agreement to act as the agent of a music hail aruste,” to
perform at a concert,”* not to remove a child from school without a term’s
notice.” and a contract of apprentceship.*

Another cause of frustration is the non-occurrence of some event which
mustreasonably be regarded as the basis of the contract. This is weil illustrated
by the coronation cases, especially by Kreil v Henry,”” but it is not necessarv to
expand the account already given of that decision.” [tshould be observed.
however. thatdischarge will not be decreed if the event cannot reasonably be
regarded as the real basis of the contract. The same judges who decided Kreil
v Henry had already refused in Herne Bay Steamboat Co v Hutton”® to regard a
somewhatsimilar contractas frustrated. In that case an agreement was made
thatthe plainuff’s ship should be "at the disposal of” the defendanton 28 June
to take passengers from Herne Bay “for the purpose of viewing the naval review
and foraday's cruise round the fleet’. The review was later cancelled, but the
fleet remained at Spithead on 28 June. [t was heid that the contract was not
discharged. The case is not easy to distinguish from Kreil v Henry, but perhaps
the explanation is that the holding of the review was not the sole adventure

9 11863) 3 B & 5 326. Compare Bauly v De Crespigny (1869) LR + QB 180; (a covenant bv
a lessor not to allow the erection of anv building upen a paddock fronting the demised
premises was discharged when a railway companv compuisonilv acquired and buwit a
station on the paddock).

L0 Boast v Firth 1 1868) LR 4 CP |. Condor v Barran Kmights Lid [1966] 1 WLR 37, Obviously,
aot every illness will bring the contract to an end. To draw the line it will be necessary
to consider the extent of the illness and the nawure and terms of the contract: \larshail
v Harland and Wolff Led [1972)] 2 All ER 715, [1972] 1| WLR 899: Hebden v Forsev & Son
{1973} [CR KO7: Hart v A R Marshall & Sons (Bulwell) Ltd [1978] 2 All ER 413, [1977]
1 WLR l067.

Unger v Preston Curon (1942] 1 All ER 200.

12 Morgan v Manser [1948] | KB 184, [1947] 2 All ER 666: Marshail v Glanwiil [1917] 2
KB S7. Similarlv i one of the parties 1s imprisoned: Hare v Murphy Bros [1974] 3 All
ER 940, [1974] [CR 603, But see Chakki v Unued Yeast Co Ltd [1982] 2 All ER 446.

13 Morgan v Manser, ibove.

Lt Rotnson v Davison (13711 LR 6 Exch 269 Poussard v Speers and Pond 1 1876) | QBD +10.

15 Simeon = Watson (183771 46 LJQB K79,

L6 Boast v Firth (1868) LR + CP 1, Cf Mount v Oldham Corpn [1973] QB 309, [1973] | All
ER 26.

17 [1903] 2 KB 7-4.

18 P n32, above.

19 [ 1903%] 2 KB 683.
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contemplated. The cruise round the fleet. which formed an equally basic
object of the contract. was still capable of attainment.

So fine a distunction reflects a difficulty that frequenty occurs when the
doctrine of frustration falls to be applied to a contract that is not 1 iac
incapable of performance. The doctrine is certainly applicable if the object
which is the foundation of the contract becomes unobtainabie. but the judges
are equaliv insistent that the motive of the parties is not a proper subject of
inquiry. That the distinction. however, between mouve and objectis notalwavs
clear is apparent from the Herne Bay case.

Suppose. for example. that a car is hired in Oxford 1o go to Epsom on a
future date which in fact is known by both partes to be Derbv dav. If the
Derbv is subsequently abandoned, the question whether the contract is
discharged or notdepends upon whether the court regards the race as the
foundaton of the contract. or merelv as the motive which induced the
contract. Must the case be equated with Krell v Henry or with Herne Bay
Steamboat Cov Hutton:

A common cause of frustration. especiallvin time of war. is interference by the
governmentin the activities of one or both of the parties. For example. the acts
contemplated by the contractmay be prohibited for an indefinite duration. the
labour or materials necessary for performance may be requisinoned, or premises
upon which work is to be done mav be temporarily seized for publicuse. In such
cases the contract is discharged if to maintain it would be 10 impose upon the
parties a contract fundamentally different from that which thev made. A well-
known example is Metropolitan Water Board v Dick Kerr & Co.™ In that case:

Bvacontract made in July 1914, the respondents agreed with the appellants
10 construct a reservolr within six vears, subject to a proviso that the ume
should be extended if delav were caused bv difficulues. impediments or
obstructions howsoever occasioned. In Februarv 1916, the Minister of
Munitions ordered the respondents to cease work and to disperse and sell
the plant.

Itwas held that the provision for extension of time did not cover such asubstanual
interference with the performance of the work as this. and that the contract was
completelvdischarged. The interruption was likelvto be solong that the contract.
if resumed. would be radicallv different from that originallv madc.
Whetherthe outbreak of war or an interference bv the government discharges
a contract depends upon the actual circumstances of each case.' The principie
jtself is constant, but the difficulty of its application remains. Discharge must
be decreed oniv if the result of what has happened is that. if the contract were
10 be resumed after the return of peace or the removal of the interference. the
parties would find themselves dealing with each other under condivons
completelvdifferentfrom those thatobtained when thevmade theiragreement.

200 [191R8! AC 11¢

| In Finelvet AG v Vinava Shipoang Co Lid [1983] 2 Al ER 658 a ume chartered ship wa
trapped i the Shat-Al-Arab as a result of the Iran-lraq wa: The armtrator beld tha
the charterparn was frustrated not on 22 Seprember 1980 when war broke out (since
manv iniormed commentators expected a speedv victory for Irag) but on 24 Novemne:
1980. bv winch ume informed opimion expected a protracied war. Musull | held tha
the arbitrator had made no error of law in reaching tins conclusion. Sev alse. Tae Brue
[1983° 1 AC 746, | 1982] 4 Al ER 330 Tie Wennang (No 2, [1985 1 Liovd's Rep 4t
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The contract must be regarded as a whole and the question answered whether
its purpose as gathered from its terms has been defeated.! The answer often
turns upon the probable durauon of the interference. Businessmen must not
be left in indefinite suspense and as Lord Wright has said:

If there 1s a reasonable probability from the natute of the interruption thatitwiil
be of indetinite duration, they ought to be free to turn their assets, their plant
and equipment and their business operations into activities which are open to
them. and to be free from commitments which are struck with sterility for an
uncertain future period.’

The questuon whether the interruption wiil be of indefinite duration, rendering
further performance of the contract impracticable, must be considered by the
courtin the light of the circumstances exisung at the momentwhen it occurred.
Whatviewwould a reasonable man have formed at that moment, without regard
to the fuller information available to the courtat the time of the trial? Would the
reasonable inference have been thatthe interruption was indefinite in duration
or merely transient?* The view that the effect of the interruption must be
determined atitsincepdonis clearly the orthodox one and it fitsin with the rule,
discussed below,’ that frustraton when it occurs operates automatically.
However, the rule poses very considerable practical difficulties with some types
of interruption. An illness may clear up quickly or it may linger on for months,
astrike may be settled in a few days or continue for many weeks; a war may last
forsix days or thirty years. In such cases itappears permissible to waitforashort
period to see how things turn out.’

That individual views may vary as to whether an interference is calculated
to defeatthe purpose of acontractis well illustrated by two cases. In FA Tamplin
Steamship Co Ltd v Anglo-Mexican Petroleum Products Co Ltd” there was a sharp
conflict of judicial opinion in the House of Lords. The facts were these:

A tanker was chartered for five vears from December 1912 to December
1917, to be used by the charterers for the carriage of oil. In February 1915,
she was requisitioned by the government and used as a troopship. The
charterers were willing to pay the agreed freight to the owners, but the
latter, desirous of receiving the much larger sum paid by the government,
contended that the requisition had frustrated the commercial object of the
venture and had therefore put an end to the contract.

The House of Lords by a bare majority rejected this contention. Of the
majority Lord Parker took the view that there was nothing concrete capable
of frustration, since the parties never contemplated a definite adventure.
The owners were not concerned in the charterers doing any specific thing
except paying freight as it fell due. Lord Loreburn, though admitting that
the parties contemplated a continuing state of peace and did not envisage
loss ot control over the ship, denied that the interrupton was of such a

2 Denny. Mott and Dickson, Lid v James B Fraser & Co Ltd [1944] AC 265 at 273, [1944)

L All ER 678 at 682: per Lord Macmiilan.

[1944] AC 265 ar 278, [1944] | All ER 678 at 685, per Lord Wright.

Atlanne Mantme Co Inc v Gibbom {1954] 1 QB 88. [1953] 2 All ER 1086.

See p 645, below.

B Pioneer Shipping Ltd BTP Tioxide L.id, The Nema [1981] 2 All ER 1030 at 1047 per Lord
Roskill. See also Chakki v (/nited Yeast Co Lid [1982] 2 All ER 446 and cases cited in
fn 1. p 637. above.

T [1916] 2 AC 397,

R
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character as 1o make itunreasonable wo keep the contractalive. Judging the
situation as at the date of the requisivon, there might be many months
during which the ship would be available for commercial purposes before
the five vears expired in December 1917." On the other hand, Lords
Haldane and Atkinson took the opposite view. Lord Haldane was of opinion
that the entire basis of the contract so far as concerned its performance ai
anv calculable date in the future was swept away. Lord Atkinson regarded the
requisition as constituting such a substantial invasion of the freedom of both
parues that the foundation of the contract had disappeared.

In the second case— Tsakwroglou & Co Ltd v Nobiee, and Thorl GmbH —the
House of Lords had to consider the effect of the closing of the Suez Canal in
1956, an event which had already provoked a diversitv of judicial opinion.

On 4 October 1956, sellers agreed to sell to buvers Sudanese groundnuts
forshipment cif Hamburg. and to ship them during November/December
1956.** On 7 October, they booked space in one of four vessels scheduied
to call at Port Sudan in these two months, On 2 November, the Suez Canal
was closed to traffic. The selier failed to make the shipmentand, when sued
for damages, claimed that the contract had been frustrated.

The nature and extent of the contractual obligations were clear. The seller
under a cif contract must prepare an invoice of the goods, ship goods of the
right description at the port of shipment, procure a contract of affreightment
providing for delivery at the agreed destination, effectan adequate insurance
of the cargo and send the shipping documents, ie the invoice, bill of lading
and insurance policy, to the buvers.

So much being clear, the sole quesuon to be decided was whether shipment
via the Cape of Good Hope would constitute a fundamental alteration in the
contractual obligauons of the sellers. Would such a mode of performance be
radically different from what they had agreed to perform-

The House of Lords unanimously repudiated the suggestion. The freight
and perhaps the insurance would be more expensive. but extra expense does
not perse justifv a finding of frustration; the vovage to Hamburg would take four
weeks longer than by the canal, but no deliverv date was fixed by the contract.
Since no particular route had been agreed to. the sellers were bound to
choose one that was practicable in the circumstances. The argument. that
every cif contract contains an implied term requiring the sellers to send the
goods by the usual and customary route, found no favour with their Lordships.
for even if such be the rule, what is usual must be estimated at the ume when
the obligauon 1s performed, not when the contract 1s made.'

& Ibid at 405.

9 [1962] AC 93, [1961) 2 All ER 174.

10 A cif contract is one under which the agreed price covers the cost of the goods. the
premium for their insurance and the freight for their carriage. The buver's obligation
15 1o pay the price upon the dehivery of the shipping documents, not upon the deliven
of the goods

11 As 10 the efiect of closure of the Suez Canal on vovage charterparues, see the diffenng
views In Societé Franco-Tunistenne D'Armement v Sidermar SPA [1961) 2 QB 278, [1960] ¢
All ER 529: Ocean Tramtr Tankers Corpn v V/O Soufrachi. The Eugenia [1964] 2 QB 220,
[1964] 1 All ER 161: Patmco Shipprng inc v Continental Ure Corpm [1970] 2 Liovd's Rep 21
Charterparues usually now contain a "Suez Canal ciause’ which purports 1o determine the
nghts of the parues if the ship proceeds wa the Cape instead of through the canal The
obscunity of the clausc, however, has raised difficulues: sec, for exampic. Achilie Laurc
Fupoacchine ¢ Co v Total Societa liabana per Azions [1969] 2 Liovd's Rep 65
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In manv cases of government interterence the discharge ot the contract
" mav equallv be jusufied on the ground that turther performance has been
made illegal. Itis plain’, said Lord Macmillan, "thata contract to do what it
has become illegal to do cannot be legally enforceable. There cannot be
default in not doing what the law torbids to be done.”” Thus. a contract for
the sale of goods to be shipped from abroad to an English port is terminated
1s to the future if supervening legislation prohibits the importation of goods
if that descripdon.” The result is the same if the goods are to be shipped to
1toreign port, and while the contractis sull executorvwar breaks out with the
country of destination.'* To conanue the conwact would involve trading with
the enemyv.”

Lord Denning MR reached an interesung and controversial decision in
Staffordshire Area Health Authority v South Sta/jordahzre Waterworks Co* the
facts of which have already been stated.” In this case Lord Denning MR
held that the contract had been trustrated by inflation "outside the reaim
ot their speculatons altogether, or of any reasonable person sitting in
their chairs'.* With respect, however, this view, which was not concurred
in bvthe other members of the Courtis either wrong or involves a massive
change 1n the law as previously understood. There are thousands, if not
millions, of contracts potentally within the scope of this principle, for
example, long leases for 99 vears or more at tixed ground rents or long-
term policies of life insurance. Furthermore, the facts of the case would not
appear tosatisfy Lord Denning MR’s own testsince in 1929 hyper-intlaton
was 2 well-known phenomenon which had recently devastated the
economies of several European countnes.

Two further factors which affect the operation of the doctrine of frustration
require particular notice.

Effect when parties expressly provide for the frustrating event

The first is relevant where a contingency for which the parties have
expressly provided occurs in fact, but assumes a more fundamental and
serious form than perhaps they contemplated. The question of construction
that arises here is whether the express provision is intended to be a
complete and exclusive solution of the matter in the sense that its object
is to govern any form, fundamental or not, that the contingency may take.
Unless it is intended to be of this all embracing character, it will not
prevent the discharge of the obligation if in-the result the effect of the

12 Denny, Mott and Dickson Lid ujanus B Fraser & Co Ltd [1944] AC 265 at 272, [1944]
1 All ER 678 au 681.

13 Denny Mott and Dickson Lid v fames B Fraser and Co Lid, above.

14 Zinc Corpm Ltd v Hirsch [1916] | KB 541.

15 It is clear law that 2 purchaser who cannot complete a contract because he has no
money, cannot invoke the doctrine of frustration. Universal Corpn v Five Ways Properties
Led [1979] 1 All ER 552.

16 [1978] 3 All ER 769‘[1978] L WLR 1387.

17 P 612, above.

18 Ibid at 777, and 1393, respccnvelv It 1s clear law that frustration bnngs Lhe contract
1o an end automatically (see p 645, below) but in this case Lord Dcnmng MR held that
the effect of inflation was to render the contract terminable by reasonable notice.
Presumably this is because this was all that the Water Authority were claiming but it
relieved him from the onerous task of deciding when the inflation rate became
sufﬁc:cmlv great to frustrate the gpnuract. -Cf Wates Ltd v Greater London Councii (1983)

5 BLR 1.
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contingencyvisto frusirate the essential objectai the contracy The jeading
case is Jackson v Union Merive hisuranee Co Ltd ™

A ship was chartered in November 1871, 1o procecd with ali possibic
desputch. dangers ana accidents of nawvigation excepled. from Liverpool to
Newportand there o load a cargo of iron rails for carriage 1o San Francisco.
Shesailed on 2 January. buton the 8rd ran aground in Carnarvon Bav. She
was got off by 18 Februan and was taken 1o Liverpool where she was still
under repair in August. On 15 Februar the charterers repudiatea the
contract.

The questioy was whether the charterers were hable for notloading the ship.
or whether the tme likelv to be required for repairs was so long as to excuse
their failure 1o doso. The guestion put to the jury, which thevansweredn the
affirmartive. was ‘whethersuch time wasso longasto putan end in a commercia
sense to the commercial speculation entered upon by the shipowner and the
charterers'. On this finding it was held that the adventure contemplated
the parties was frustrated and the contract discharged. A vovage 1o San
Francisco carried out afier the repair of the ship would have heen & tonallv
different adventure from that originallv envisaged. The express excepuor.
read literally, no doubt covered the accident thathad happened. and it would
have precluded the charterers from recovering damages in respect of the
delay: but it was not intended 10 cover an accident causing injun of s
exiensive a naiure.

Inalatercase,a conuactwas made in 1913 bvwhich shipownersundertook
to provide charterers with certainvesselsin each of the vears 1914 10 191¢. and
itwasagreed thatif war broke outshipments mightat the option of either parn
be suspended until the end of hostilities. After the start of the war. Rowlatt |
held thatthe contractwas discharged. notmerelvsuspended. The suspension
clause was not intended by the parties to cover a war of such z cawestrophic
nature and with such dislocating effects as in fact occurred.™

Farty cannot rely upon self-induced frustration’

A second relevant factor is whether one of the parties has himself been
responsible for the frustrating event. *Reliance’. said Lord Sumner. ‘canno:
be placed on a self-induced frustration.” The point arose in @ neat form ir
Mantime Natwonal Fish Lid v Ocean Trawlers Lid® where:

Theappellants chartered from the respondentsa steam wawlerwhich was
useless for fishing unlessitwas fitted with an otter trawl. To the knowiedge
of both parues it was astztutory offence 1o use an otter trawi exceptundge:
licence from the Canadian Mimisier of Fisheries. Later. the appellants. whi
had four other ships of their owi. applied for five licences. bui were

bt

(18745 LR 10 CP 125 and see Benk Lins Lic + A Cape! & Co [1919] AC 423 see alsc
the remarks of Diplock § on the 'i'rul'w?x case in T.\akrm;':‘au & Co Lid s Nobiee anc Tizon
GmbH [1960] 2 QF 315 at 880-341. [1934] 1 Al ER 45 at 50; see aiso Merropoittar Waie
Bourd v Dick Ke ¢ Co [19187 AC 114

20 Facific Puosphay Co Lid v Empire Transport Co Lid (19200 8¢ TLR 750

I Swanton 2 JCL 20¢ )

2 bBenk Lme Lic v A Capel & Ce [1919] AC 435 ai 452, The requirement was emnhatcalis
resialec and appied bv the House of Loras in Peal Wilsen & Co AYS + Feriemveraen:
Rannan Biumentha!, The Hannar Biumentha! [19827 1 AC 834, [1987 | Al EX 5=
[1935 0 AT 522 & awr Meviers = Home Freencics (o [1921) 2 RB- 520t
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granted only three. in naming the ships to which these licences should
applv thev excluded the trawler chartered from the respondents.

Theappellants contended that they were notliable for the hire due under the
charterpartv, since performance had been frustrated bv the refusal of the
Minister to grant the full number of licences. The Privv Council. however,
refused to regard this fact as sufficient to bring the case within the doctrine,
for ‘the essence of frustration is thatitshould not be due ro the act or election
of the party’, and here it was the appellants themselves who had chosen to
defeat the common object of the adventure. In this case it was arguable that
in anv event the retusal of the minister to grant licences was not a frustrating
event since both parties knew that a licence was needed and the appellants
might well have been thought to have taken their chance on whether or not
thev would get a licence. [t also looks as if the decision to licence their own
trawlers was self serving. Neither of these factors was presentin / Launitzen AS
v Wigsmauller BV, The Super Servant Two.*

[n this case the defendants agreed to carry the plainuffs' drilling rig from
Japan to adelivery locaton off Rotterdam using what was described in the
contract as the "transportation unit’, This was a highly specialised form of
ocean ransport and required a special kind of vessel. The defendants in
fact had two such vessels, The Super Servant One and The Super Servant
Two. Under the contract the transportation unit was defined as meaning
etther Super Servant One or Super Servant Two, that is the defendants
were given the option of using either vessel.

The rig was to be delivered between 20 June 1981 and 20 August 1981.
On 29 January 1981 Super Servant Two sank. The defendants had in fact
intended to use Super Servant Two to perform this contract though they
had made no election which was binding on them to do so. They had
entered into contracts with other parties which they could only perform
using Super Servant One. It was agreed that if the contract had, from the
start, contemplated the use ot Super Servant Two and Super Servant Two
only, the sinking of Super Servant Two would have frustrated the contract.
The defendantsargued thatsince their decision to use Super Servant One
on other contracts was reasonable they were entitled to be discharged.

There was powerful support for this view since Treitel has argued® that

where a partv has entered into a number of contracts, supervening events may
deprive him of the power of performing them all, without depriving him of the
power of performing some of them ... [t is submitted that frustration should not
be excluded by a party's ‘election’ where his only choice was which of two
contracts to frustrate.

The Court of Appeal rejected this reasoning principally on the grounds that
where frustration operates it operates automatically on the happening of the
frustrating event. [twas clear that the contract was not frustrated by the sinking
of Super Servant Two since the defendants might have chosen to perform this
contractand not performsome other contract. The contractwould therefore
have been frustrated, ifatall, bvthe defendants’ decision as to which contract
to pertorm.

+ [1990] ! Llovd's Rep I.
5 Treuwel. The Law of Contract '7th edn). pp 700-701 ¢f (10th edn). pp 343-846.
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On the other hand. the phrase “seif-induced frustranion” does not impiv
thatevervdegree ot faultwill preclude a partvtrom claiming to be discharged.

The possible varieties [of fault] are intinite, and can range from the criminaljv
of the scuttler who opens the sea-cocks and sinks his ship, to the thoughtlessness
otthe pnmadonnawho sits in adraughtand loses hervoice. I'wish to guard against
the supposition that every destruction of corpus tor which a contractor can be
said, to some extent or in some sense. (o be responsible. necessarily invoives that
the resultant frustration is self-induced within the meaning of the phrase.”

This rule, thata party cannot claim to be discharged bva frustrating event for
which he is himself respogsible, does not require him to prove affirmativelv
that the event occurred without his fault. The onus of proving that the
frustration was self-indu-ed rests upon the party raising this allegauon.” For
imnstance:

On the day betore a chartered ship was due to load her cargo an explosion of
such violence occurred in her auxiliarv boiler that the performance of the
charterparty became impossible. The cause of the explosion could not be
definitely ascertained, but onlv one of three possible reasons would have imputed
negligence to the shipowners.

[t was held by the House of Lords that, since the charterers were unable to
prove that the explosion was caused by the fault of the owners, the defence of
frustration succeeded and the contract was discharged.® It should perhaps be
noted thatin many cases a self-induced frustrating event will be a breach of
contract but this will not necessarily be so. In Maritime Nationai Fish Ltdv Ocean
Trawlers Ltd,” the applicants were not contractuaily bound to licence the
chartered trawler but could not excuse failure to pay hire by relying on the
absence of a licence,

Controversy whether doctrine of frustration applies to a lease

[t has been a controversial question whether the doctrine of frustraton can
be applied to a lease of land. If, for instance, land which has been let for
building purposes for 99 vears is, within five vears from the beginning of the

tenancy, completely submerged in the sea or zoned as a permanent open
space, can it be said that the fundamental purpose of the contract has been
frustrated and that the term itself must automatically cease?*

[t is, indeed, well settled bv a number of decisions that if, during the
conunuance of the lease, the premises are requisitioned by the government"
or destroved by fire'* or by enemy action,” the tenant remains liable on his
tovenants to pay rent and to repair the property. But these decisions, which
assume thatindividual covenants bya landlord or tenant are absolute. do not
preclude the possibility that an event mav be regarded as frustrating the

fundamental purpose of the contract and therefore as terminating the lease

n Joseph Constantine Steamship Line Ltd v [mperiai Smelting Corpn Lid [1942] AC 154 ac 179,
[1941] 2 All ER 165 ar 175, per Lord Russell of Killowen.

thid at 179 and 173, respecavely, per Lord Russell of Killowen.

3 lhid.

49 P B4l, above. See also Hare v Murphy Bros [1974] 3 All ER 940, [1974] ICR 603,
Yahuda 21 MLR K37,

LL Whuehall Cowrt Ltd o Ettlinger [1920]) 1 KB 680,

P2 Matthes o Curling {1922] 2 AC 180, Ativah Accudents, Compensation and the Law p 3135,
Hants out that 1t s normal practuce for landlords 10 insure against such loss.

e Redmond o Danton [1920] 2 KB 256,
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altogether. For manv vears the view was taken in the lower courts, that jeases
are outside the doctrine of frustration. This is based on the argument that
lease creates nol merelv a contract, put also an estate. Thus in London and
Nortiern Estates Cov Schiesinger,” 11 was held that the lease of a flat was not
terminated by the fact that the tenant had become an ahen enemy and was
therefore prohibiled from residing on the premises. Lush ] said:

1t is not correct 10 speak of this tenancy agreement as a contract and nothing
more. A term of years was created by itand vested in the appellant. and | can see€
no reason for saving that. because this order disqualified him from personally
residing in the flat. jtaffected the chartel interest which was vested in him bvvirte
of the agrf:cn'xem.15

Conflicting opinions were expressed in Cricklewood Property and Investment Trust
Ltd v Leighton’s 1 nuestment Trust Ltd."

In May 1936,2 building lease was made to the lessees fora term of @9 vears.
Before any buildings had been erected the war of 1939 broke out and
restrictions imposed by the government made itimpossible for the lessees
{0 erect the shops that they had covenanted to erect. In an acuon brought
against them for the recovery of rent they pleaded that the lease was
frustrated.

1t was held unanimously by the House of Lords that the doctrine of frustravion.
even if it were capable of application to @ Jease, did not applv in the instant
circumstances. The compulsory suspension of building did not strike at the
root of the transacuon. for when it was imposed the lease still had more then
ninery years to rufl, and therefore the interrupuon in performance was likelv
to last onlv for 2 small fraction of the term.

Lord Russell and Lord Goddard LCJ expressed the opinion that the
doctrine of frustration cannotapplytoa demise of real property while Lord
Simon and Lord Wright took the opposite VIEW. Lord Porter expressed no
opinion on the quesuon.

In the ninth ediuon of this work it was submitted however that if the

uesuon should come before the House of Lords, the view that 2 lease 18
capable of being frustrated should be preferred. It is no doubt true that o
many cases the object of the parties is in factto ransfer an estate butit surelv
goes oo far to savthatthisissoasa matter of law. Inmany cases the parues mav
contemplate thatthe risk of unforeseen disasters will pass to the lessee oD the
execuuon of the lease just as surely as if he had aken a convevance of the fee
simple but this will not aiways be so. 1f the iease isfora specific purpose which
becomes impossibie of achievement, there may be a strong case for holding
the lease frustrated. Similar arguments mav apply if the lease 15 of short
duration and hereitis relevant (o observe thata contractual licence to use land
1 certainly capable of frustration.’” and that the disuncuon between leases
and hcences 1s notorioush hard 1o draw." These views denve considerable
support from the decision of the Supreme Court of Canada 1n Highwa

14 [1916] | KB 20

15 Tbid at 24. This staiement was approved bv the Court of Appeal 1n Whitehal! Court Lic

v Ettinger [1920] 1 KB 680 a1 686, 687. which decision was apprm‘ed v Lord Atkinsorn
\n Matihen v Curbing [1922] 2 AC 180 at 237

16 [19431 AC 221 19451 1 All ER 252

17 Tavier v Caldwell (186%) s B & S 826 Rreli 1+ Hemn (1903] 2 KB 740

1% Cheshire and Burmn Maoder: Real Propen (15th edn) pp 5¥5H fl
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Properties Ltd v Kelly, Dougias & Co.” that tor the purpose of applving the ruies
about breach it is no longer sensible to pretend that a commercial lease ...
's simply a convevance and not aiso a contract’.

This is in fact the position that was adopted bv the House of Lords in the
decision in National Carriers Ltd v Panaipina (Northern) Lid.' The facts of this
case need not be recounted since the House of Lords were unanimously of
the view that there was no arguable case of frustranon on r+ - s but thev
clearly held (Lord Russell dubitante) that the docurine ot trustration couid
apply to a lease. The decisive argument was the essenual uniw of the law of
contract and the belief that no tvpe of contract shoulid as a matter of law be
excluded from the doctrine. On the other hand itwas agreed that itwouid be
relativelv rare for the doctrine to be applied in practce. e uidference was
neatly put as being between 'never’ and. ‘hardly ever'.

This reasoning must of necessity carrvwith it the cases of an agreementfor
alease* and a contract for the sale of freehold land.* Both must be capable of
frustration, though the nature of the contracts maywell be such as to fixon one
party or the other the risk of many disasters. For instance in a straightforward
contractof house purchase, itisnormally understood that the risk ot the house
being destroved by fire passes at the moment of exchange of contracts and
prudent purchasers insure on this basis.

3 Effect of the doctrine

Presuming thata contract is frustrated by the operation ot the doctrine., it is
llownecessary to examine the legal consequences. The first pointto appreciate
is the momentatwhich the discharge becomes operative. The rule established
at common law is that the occurrence of the frustrating event ‘brings the
contracttoan end forthwith, without more and automaticaily’.* Lord Wright
said:

In mv opinion the contract is automadcally terminated as to the future hecause

atthat date its further performance becomes impossible in factin circumstances

which involve no liability for damages for the failure on either partv.’

It is worth noting that it is not a logical necessity that impossibility of
performance should operate to discharge a contract. In many Continental
systems it is viewed rather as a defence® and English law might have
accommodated itin the same wav. In most cases onlyone party’s performance
is impossible—the other's obligaton consisting in payment. In such a situation
the party who could not perform might plead impossibility of performance

18 (1971) I7 DLR (3d) 710. See p 609, above.

20 Ibid at 721. per Laskin ]

| [1981] I All ER 161.

2 See Rom Secunties Ltd v Rogers Holdings; Ltd (1967) 205 Estates Gazetre 427,

Vo See Hillingrdon Estates (o o Stonefield Estates [.td [1952] Ch 627, (1952] | All ER 553.
As to ophons 10 purchase land see Denny. Mott and Dickson Lid v James B Fraser & (2
Ltd [1944] AC 265 [1944] | Al ER 678,

b Hige Mudn v Cheong Yue deamsaip Co [1926] AC 497 at 305, per Lord Sumner.

» Fibrosa Spolka Akcyma v Fairbairn Lawson Combe Barbour Lid [1943] AC 32 ar 70, [1942])
2 AIl ER 122 at 140, But see the crictsm ot Wiliams Law Reform Freserated Contraces )
lrt 1943 pp 4142,

o See Nicholas 48 Tulane [ Rev 946 1 950008
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and the other total failure of consideration.” English law has not taken this
path in general and this has concealed the undoubted existence of cases
where impossibilitv does excuse but does not discharge. Thus we have seen’
that a prolonged illness mav frustrate 4 contract of personal service while a
shorter and less serious iliness will not do so. The shorter iliness however
while not bringing the contract to an end, will usuallv excuse absence from
work. Similarlvastatute may operate to provide adefenceforn on-periormance
of the contract without discharging it

The contractis terminated as to the future only. Unlike one vitated bymistake.
it is not void ab initio. 1t starts life as a valid contract, but comes Lo an abruptand
automatic end the moment that the common adventure is frustrated. From this
premise the common law drewinferences which, though sometimes harsh, were
not illogical. The rule adopted by the judges untl 1943 may thus be stated:

Each partv must fulfil his contractual obligations so far as they have fallen due
before the frustrating event. but he is excused from performing those that fall
due later '

In Krell v Henry," for instance. it was hield that the plaindff could not recover
the agreed rent from the defendant, since it did not fall due until the last
minute of 24 June, and before this moment had arrived the abandonment of
the procession had been announced. In Jackson v Union Marine Insurance Co*
the grounding of the ship under charter terminated the contract, with the
result that the owners were not bound to provide an alternauve vessel, nor
were the charterers bound to pav freight.

This common law principle, since it meant that any loss arising from the
termination of the contractmust lic where it had fallen, mightwell cause hardship
to one or other of the parties, as i1s shown by Chandler v Webster. '* In that case:

X agreed to let a room in Pall Mall to Y for the purpose of viewing the
coronation procession of 1902. The price was £141 15s payable immediately.
Y paid £100. but he still owed tl:e balance when the contract was discharged
on 24 June owing to the abandonment of the procession. 1t was heid, not
only that Y had no right to recover the sum of £100, but also that he
remained liable for the balance of £41 15s.

If attention is confined to the contract the decision is logical enough. The
obligation to pav the £141 had matured before the moment of frustration.
The plaintiff’s counsel, however, argued that he was entitled to disregard
the contract and to recover in quasi-contract the £100 acwally paid. on the
ground of a total failure of consideration.” But the Court of Appeal held
that. as the doctrine of frustration does not avoid a contract ab initiobut ends

See Lord Porter in Joseph Consiantine Steamshif Line Lid v Impenal Smelting Corpn Lid
[1942] AC 154 at 203: Weir [1970) CL] 18Y: for a similar analvsis of iniual impossibilit.
see Stoliar Mastake and Musrepresentation chi 3

¥ P 635, abowvt

U  See eg Remunerauon. Charges and Grants Act 1975. s 1.

10 Sec the Fibrusa case [1943] AC 32 at 56, [1942] 2 All ER 122 ar 134

11 [1908] 2 KB 740: p 63.. above

19 (1874) LR 10 CP 125: p 641, above

13 [1904] )} KB 495

14 It will be seen later (pp 732 f) that there arc cerimn arcums@nces where the law.
I 1ts dislike of unjust eanchment. allows 4 person o sustain an achon for money nac
and receved. and by this quasi-contractual remedy 1o recover a pavment for which he
has recewved nothing
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itonivirom the momentot frustration. it was inadmissible to preaicate a otal
fatlure of consideration. The quasi-contractual remedv was theretore
inapplicable. [n the words of Collins MR:

Ifthe etfectwere that the contract were wiped out altogether, no doubt the result
would be that money paid under 1t would have ro he repaid as on a tailure or
consideraton. But that is not the etfect of the doctrine [of frustration|; it oniv
releases a party from further performance ot the contract. Therefore rhe
doctnne of failure of considerauon does not apply.

If. asin Chandler v Webster. the money was due betore the date of frustration. the
loss lav upon the debtor: butit was borne bv the creditor if, as in Areil v Henry,
the obligation to pav did not mature unual after the discharge of the conrract.

Itis notsurprising, theretore, that the decision in Chandler v Webstershouid
have caused general dissatistaction. But, despite judicial critcism.”® it was not
unul 1942 that the House of Lords succeeded. in the Fibrosacase. in avoiding
the consequences ot the rule thatthe contract remained in full force up to the
moment ot frustration. The facts of the case were as foilows:

The respondents. an English company, agreed in July 1939, to sell and to
deliverwithin three or four months certain machinervto a Polish companv
in Gdynia. The contract price was £4,300. of which £1,600 was pavable in
advance. Great Britain declared war on Germanvon 3 September, and on
23 September the Germans occupied Gdvnia. The contract was therefore
frustrated. On 7 September the London agent of the Polish companv
requested the return of £1,000 which had been paid in July to the
respondents. The request was refused on the ground that ‘considerable
work” had already been done on the machinerv.

[t was, of course, clear that when the money was paid it was due under an
existing contract, so thatit could not be recovered by an action based upon the
contract. The House of Lords held. however, that it was recoverable in quasi-
contract. Theyset themselves, with sufficientsuccess, to defeat the assumprion
upon which the Courtof Appeal in Chandlerv Websterhad proceeded, namely,
that there could be no total failure of consideration unless the contract was
void ab initio. Lord Simon surmounted the difficulty by distinguishing the
meaning of consideration, as used in.this quasi-contractual sense, from that
normallv given to it in contract. He said:

[n English law, an enforceable contract may be formed by an exchange of a
promuse fora promise, or by the exchange ofa promise toran act—I{ am excluding
contracts under seal—and thus, in the law relating to the formaton of contract,
the promise to do a thing may often be the consideration but when one is
considering the law of failure of consideration and of the quasi-contracrual nght
to recover money on thatground. itis. generailvspeaking, not the promise which
is referred 1o as the consideration, but the performance of the promise. The
money was paid to secure performance and. if performance fails the inducement
which brought about the pavment is not fulfilled.

15 [19n4] I KB 493 at 99

ih see the vanous cnucisms summarnised by Lord Wrighr in the Fibrosa case [1943] AC 32
at 71, [1942] 2 Al ER 122 ar 140,

LT Librosa Spolka Akevina v Fawrbaren Lwson Combe Barbowr [1d 1943 AC 32, T19q2] 2 ANl
ER: 329

I8 Thid at 48 and 120 This reasoning. which 1s now only of historical interest hecause ot

the Act of 1943, below, has not escaped cminasm: see Cow 3 [1C] Q 303 ar 311-312.
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Others of their Lordships. such as Lord Atkin and Lord Macmillan. were
content to repudiate Chandler v Webster as devoid of authority. The result at
jeast was to overrule that decision and 10 enable the Polish compant Lo
succeed in quasi-contract.

The rule established by the Fibrosa case has thus diminished the injusuce
of the former law, but since it operates only in the event of a total failure of
consideration, it does not remove every hardship. On the one hand, 1t does
not permit the recavery of an advance pavment if the considerauon has onh
party failed, ie if the paver has received some benefit, though perbaps 2
slender one, for his monev.” On the other hand. the pavee, in his turn, ma:
suffer an injustice. Thus, while he may be compelled to repay the money on
the ground that the paver has received no benefit, he may himself. in the
partial performance of the contract, have incurred expenses for which he has
no redress. In the words of Lord Simon:

He may have incurred expenses in connexion with the partial carrying out of the
contract which are equivalent, or more than equivalent, 1o the money which he
prudently stipulated should be prepaid, but which he now has to rewrn for
reasons which are no fault of his. He may have 10 repay the money. though he
has executed almost the whole of the contractual work, which will be lefton his
hands. These results follow from the fact that the English common law does not
undertake to apporuon 2 prepaid sum in such circumstance—contrast the
provision, now contained in sectuon 40 of the Parmership Act 1890 for apporuoning
a premium if a partnership 1s prematurely dissolved.™

The Fibrosa case, therefore. while it removed the worst consequences of the
decision in Chandler v Webster, left other difficulties untouched. A further
attempt 0 clarify the law has, however, been made bv the Law Reform
(Frustrated Contracts) Act 1943, which gives general effect to the
recommendations of the Law Rewvision Committee.'

Law Reform (Frustrated Contracts) Act 1943

The preliminary fact 1o observe is that the Act is confined 10 a case where ‘a
contract governed bv English law has become impossible of performance 07 been
otherwise j-m.strated, and the paraes thereto have for thatreason been discharged
from the further performance of the contract’.* In other words. the statutor
provisions do not applv where a contract is discharged by breach or for an}
reason other than impossibility or frustrauon.

In general it mav be said that the Act makes twWo fundamental changes in
the law. First, it amplifies the decision in the Fibrosa case by permitung the
recovery of monev prepaid, even though at the date of frustration there has
been no total failure of consideration. Secondly. it allows a partvwho has done
something in performance of the contract prior 1o the frustrating event o
claim compensation for any benefittherebv conferred upon the other. In this
respect it modifies the common law rule laid down, for instance, in Cutter s
Powell® We will now consider the Acl under these two general headings

14 Fibrosa Spolka Akcynié v Fawvarm Lawsou Combe Baroour Lid (1943 AC 39 a1 54-50

[1942] 2 All ER 1929 a1 131. 132, per Lord Atkin: at 56 and 13%. per Lord Russel!

90 Ibid a1 49 and 124 respecuvel

| 7ib Intenm Report (Gmd 6004 (193491

©  § 1(1). For a full account of the Act. see Williame Law Keform (Frustraied Canrtracis: A
(1795) 6 Term Repors 20 p HH0. above '
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A THERIGHT TO RECOVER MONEY PAID

secuon 1(2) enacts as follows:

All sums paid or pavable to anv partv in pursuance ot the contract before the time
when the parues were so discharged fin this Act referred to as ‘the time of
discharge ') shall. in the case of sums so paid. be recoverable from him as monev
received bv him for the use of the partv bv whom the sums were paid, and. in the
case of sums so pavable, cease ro be so pavable.

This contirms the reversai by the Fibrosa case of Chandler v Webster.* On 1 Mav,
Aagrees to hire aroom from B for the purpose of viewing a procession on 26
June. and bv the terms of the contract he is required to pay the agreed price
on 7 Mav. On 23 June, the procession isabandoned. and therefore the contract
isdischarged at common law. If A has alreadv fuifilled his obligation to pav the
price, he hasastatutorv rightof recovery; if he hasnotdone so. he is statutorily
free from liability.

The subsection then proceeds to offset this relief to the party on whom the
contractual dutv of pavment rests by giving a limited protecuon to the pavee
insofar, butonlyinso far, as he hasincurred expense in the course of fulfilling
the contract. This protection is expressed in the following proviso:

Provided that, if the party to whom the sums were so paid or so payable incurred
expenses before the ume of discharge in or for the purpose of the performance
of the conrract. the court mav, if it considers it just to do so having regard to all
the circumstances of the case, allow him to retain or, as the case may be, to recover
the whole or anv part of the sums so paid or payable, not being an amount in
excess of the expenses so incurred.

The extent of the protection thus afforded to the pavee mav become clearer
if the proviso is sub-divided. It then becomes apparent that:

(a) If the party to whom the sums have been paid has incurred expenses
before the ume of discharge in. or for the purpose of, the performance of
the contract, the court mav in its discretion allow him to retain the whole
or any part of such sums, not being an amount in excess of the expenses
incurred. -

(b) If the party to whom the sums were payable has incurred expenses betore
the ume of discharge in. or for the purpose of, the performance of the
contract. the court may in its discretion allow him to recover the whole or
any part of such sums. not being an amount in excess of the expenses
incurred.®

[twill thus be noticed thata partv can receive no allowance for his expenditure
unless it was incurred before the occurrence of the frustrating event.

This discretionarv power of the court to make an allowance for expenses
was bevond the power of the House of Lords in the Fbrosa case. But if the
facts of that case were to recur and if. for example. machinerv of a special
nature, notrealisable in the open market. had been substantallv completed
bv the English companv under the contract, the court would be able to
order the repavment to the Polish company of a proportion only of the
prepaid amount.

b [1904] | KB 493 p ndh. above

Y S H2) provisn
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In Gamerco SA v 1CM/Fair Warning (Agency) Lid* the plaintiffs had agreed
o promote arock concertio be held atastadium in Madrid on 4 July 1992. The
plaintiffs had paid $4 19.000 on account and had contracted to pay a further
$364.500. Both parties had incurred expenses, the plaintifis of about $450.000
and the defendants of about $50.000.

There were safetv concerns about the stadium because of the use of high
alumina cement in its construcuon. On 1 Julv 1992 the relevant government
bodv withdrew the permit for the use of the stadium and the parties became
aware of this on 2 July 1992. lt was not possible to find another stadium.

Garland ] held that the contractwas frustrated.” He held thatsecuon 1(2)
gave the Courta very wide discretion as to the defendants’ expenses. In the
circumstances it was established that neither party derived any benefit from
the expenses they had incurred or had conferred any benefit on the other
parwv. Garland J oraered the defendants to repay the $41 9,000 that had been
paid in advance and made no deduction trom this sum in respect of the
defendants’ expenses.

B THERIGHT TO RECOVER COMPENSATION FOR
PARTIAL PERFORMANCE

It will be recalled that, in accordance with the doctrine of strict performance
established at common law in such cases as Cutter v Powell, a man who fails to
complete in toto his obligauon under an entre contract can often recover
nothing for what he mav have done, even though the non-completion is due
to an extraneous cause which, through no fault of his own, frustrates the
common adventure or even renders further performance altogether
impossibie.” An outstanding example of the injusuce that this doctrine may
cause is afforded bv Appleby v Myers.®

The plaintiffs, in considerauon of a promise to pay £459, agreed 10 erect
machinery on the defendants premises. and o keep it in order for wo
vears from the date of completion. When the erection was neariy complete
an accidental fire entrelv destroved the premises together with all that
thev contained.

An action brought to recover £419 for work done and materials supplied
failed. Under the doctrine of frustraton the effect of the destruction of the
subject matter of the contract was that both parues were excused from the
further performance of their obligauons. The plaintifis were not bound to
erect new machinery: the defendantwas not bound to pay for what had been
done. since his obligaton to pay had not matured at the ume when the contract
was discharged.

An attempt to deal with difficulties of this nature, however, has now been
made by the Act. Secuon 1 (3) enacts that.

£ [1995] 1 WLR 1226. Carter and Tolhurst 10 1CL 264

= The contract was frustrated by the withdrawal of permissior.. The condition of the
stadium would not have been a frustrauny event stnce it was the same as al the ume
ol the contract. |l relevant. 1t would have been to an argument Lthat the contract was
void for common mustake. Cl Gnffiths v Bryme (1903 19 TLR 4354

=~ P A%, above
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Where anv parmy to the contract has. by reason of anvthing done by any owher
pariv thereto . or for the purpose of. the periormance of the contract.
obtained a valuable benefit (other than a pavment of monez .. )y before the unie
of discharge. there shall be recoverable from him by the said other pariy such
sum (if anv) not exceeding the value of the said benefit 1o the part obming N
as the court considers just having reyard o all the circumstances of the case ..

In estimating the amount of the sum to be recovered. the courtmust consider
a1l the circumstances of the case. especialiv anv expenses that the benefited
partv may have incurred in the performance of the contract beiore the um¢
of discharge, and also whether the circumstances causing the frustration have
affected the value of the benefit™

The Act goes a jong wav Lowards removing the immjusuce of the common
law rule. If. for instance, a builder agrees foralump sum o erecta warehouse.
and when he has completed a part of the work further construction 1t
prohibited by the government owing 10 the outbreak of war, he mavin the
discretion of the court be awarded asum commensurate with the value of the
benefit conferred upon the other contracting party. 1tis not clear, however.
whether this particular subsection does full justice, for 1t1s only where a
valuable benefil’ has been ‘obtained’ bv the other party that the court 1s
empowered to give relief. If, for instance, the facts of Appleby v Myerswere Lo
recur. it could be argued that, since the completed work had been totally
destro- - . no benefit would have been conferred on the defendant. The
loss. for wnich neither party was to blame, would fall enureiv on the builder
and this view has been taken in a Newfoundland case."” On the other hand
it has been suggested.™ that, bva liberal interpretanon of the subsecuor.
a ‘valuable ber nughtbe said to have been ‘obtained’ by the owner by the
mere fact tha .- work has been done on his land in accordance with the
contract, even though it may be destroved before 1t has brought him an®
sensible advantage.

This view can be reinforced by two further arguments, one technical. the
other substantial. The technical argument is that the Act ralks of obtaining
a benefit 'beforethe ume of discharge . This suggests that the ume 1o ask the
guestion benefit vel non is the moment before the trustraung event. At this
moment the positon of the customer is the same whether in the nexi
moment the contractis to be frustrated bva government ban on building o!
the destruction of the premises. The substanual argument is that s
inconceivable in modern circumstances that such a contract could bt
undertaken without either the builder or the customer carrving insurance
against fire and a just allocauon of the Jass must necessarilv take this into
account. Awide construcuon of ‘benefit’ would enable the courtto do this
In this respect it should be noted that the ‘benefit’ 1snotan enttement bui
simply a ceiling on liabihiov.

Section 1 (3) was considered in amost elaborate and heipful judgment m
Robert Goff] in BP Exploration Co (Libya) Ltd v Hunt (No 2] Both the facts and
the legal arguments in this case are exceptionallv complex and¢ must be
oversimplified for present purposes

10 S 1% and (bl

11 Farsanc Bros Lid v Saea (1963 53 DLR (2d1 RO

19 Wehbher Effert of War an Canrrart: tund edn) p B87: CGuanuilic Wilirvam s po 4R-51

15 (19821 1 Al ER 925 [19749] 1 W1 R 783: Bake: 1974} CL] 260, her (oft and jones
Tue Lawe of Kestituwior (3rd edin pn RS



B2 Discharge under the doctrine of frustratzon

The detendant, a weaithy Texan, owned an oil concession in Libva. [t was
likely but bv no means certain that it contained vil, and uncertain where, -
ifatall. the oil would turn out to be located. Vast sums would be invoived
in locating the oil and bringing it on stream but equallyv the potenual
protits were enormous. Hunt theretore entered into a contract with the
plaintiffs under which the parties were to share the field. if it existed. but
the plainuffs were to take the risks. In essence, the plaintiffs were to bear
the cost of exploration and exploitaton and then (o pay themselves back
outof Hunt's share of the oil. The explioration was exceptionaily successtul;
avery large field was discovered; oil wells were erected and pipeline laid.
but the contractwas then frustrated when the Libvan Government cancelled
the concession.

At this stage BP had paid about $10 m to Hunt, had spent about 387 m on
exploration etc and had recovered about $62 m. They brought a claim
undersection 1 (3). A central question was what valuable benefit had been
conferred on Hunt. Robert Goff ] held that the benefit did not consist in
the services of expioration since the act of looking for the oil did not of
itself confer benefit on Hunt, nor in the oil which was already his, under
the terms of the concession, but in the increased value of the concession
produced by discovering the oil. However, he thought that the injunction
to take account of ‘the effect, in relation to the said benefit, of the
circumstances giving rise to the frustration’ meant that the value had
therefore to be assessed after the frustrating event, so thatitwould consist
of the value of the oil already removed and of any claim for compensation
against the Libyan Government: (It would seem to follow from this that
Appleby v Myersshould still be decided the same way today.) This calculation
produced ‘a valuable benefit’ of about $85 m but the plaintiffs only
recovered $35 m ($10 m + 387 m — $62 m), this being in effect their 'loss’,
taking into account thatthe parties own contractual provisions had allocared
a substantial share of the risk to the plaintiffs. It will be seen that because
of the precise timetable of events the amountwhich the judge considered
the ‘just sum’ was less than the ‘valuable benefit’. His construction of
‘valuable benefit’ did not therefore limit his ability to award the whole of
the ‘just sum’. Clearly if the contract has been frustrated bv earlier
expropriation this would not have been the case.

Thejudgment of Robert Goff ] was affirmed by the Court of Appeal and the
House of Lords" but the appeals were on progressively narrower grounds and
left the Judge's analysis of section 1(3) substantally untouched.

General provisions of the Act

[t should be noted that the Act binds the Crown; that it applies to contracts
whenever made, provided that the time of discharge occurs on or after | July
1943; and that it may be excluded by the parties in the sense that if their
contract contains a provision to meet the event of frustration. the provision
applies to the exclusion of the Act."

-

14 [19R%] 2 AC 352, [1982] | All ER 925.
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In the House of Lords the defendant sought 1o refv on s 2(3) and argued that because
under the contract the plaintffs had tken the risk that there would be no oil, thev
had also taken the risk of expropriation. This argument was not successful.

1A S 201). (2). and (3



Effect of the doctmime ©IOD

Contracts excluded from the Act i
The Act does not applv o the following classes of contract.”

(a) A contract for the carmage of gouds by sea ora charterparty {excepl a iume charterpar
or a charterparty by way of demse). Two important common law rules governing
these excepted contracts therefore remain in force.

The first is that. if the contract provides that the freight shall not become
pavable until the conclusion of the vovage. the shipowner is entitled to no
remunerauonif heispreven ted from reaching the stipulated port of discharge
bvsome frustraung event. 1f. for example, the agreed port is Hamburg and the
shipowner puts into Antwerp owing 1o the outbreak of war with Germany. he
cannot recover freight unless the shipper voluntarily accepts delivery at
Antwerp.”™ The second rule is that freight paid advance is regarded as a
pavment at the risk of the shipper and is not recoverable. either in whole or
in part. if. owing 10 the frustration of the contract or {0 anv other cause. the
goodsare not delivered.” luis customary, however. to insure agamst the risks
engendered by these two rules.

(b) A contract of insurance. The doctrine of frustration is not normalivapplicable
to a contract of mmsurance. for the customary understanding in this type of
business and indeed the rule of law. is that, once the premium is paid and the
risk assumed by the insurer. ‘there shall be no apportionment or return of
premium afterwards’.* even though the subject matier of the risk mav vanish
before the period of cover has elapsed.’ ‘1] insure against sickness on Januarv
ist and die on February 1st. mv executors cannot get back 11/12th of the
premium"“ So too, if a house which has been insured against fire is
requisinoned by a government department before expirv of the policy. the
assured is not entitled to recover any part of the premium.

(c) TheAct excepts from iLs provisions:

Anv contract towhich secuon = of the Sale of Goods Act 189% applhes. oran¥ other
contract for the sale oF for the sale and delver of specific goods. where the
contract is frustrated by reason of the fact that the goods have perishedf

Thissubsecuon1s clumsilvarafted and isdifficultto understand, butits effect
appears 1o be as follows.”

1t excludes two classes of contract.

(1) "Anvcontractto which section 7 of the Sale of Goods Act 1893 applies.’
Section 7 now of the Sale of Goods Act 1979 providcd that

Where there 1s an agreement to sell specific goods and subsequentiv the goods.
without anv fault on the part of the selier or buver, perish before the risk passes
(o the buver, the agreement 13 therebv avoided

17§ 205

1% St Enoch Shepping Cao v Phospnate Mimng Co [1916) € KB 624

14 Byrme v Schille (1871) LR & Exch 314 O1 course. if the goods are josi owing 10 the
shipowner s default the treight aireaav paid 1s inciuded 1n Lthe damages

9( Fyne v Fletcher (17771 ¢ Cowp 660 at 66s. per Lord Mansfield

| Webner p 695

¢ Speech by Inc Atornev-General on the Commitiee stage of the Bill. 1910 cied Webbe
p G749, n 4
S 2D
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[twiil be observed thatfor thissection to operate. tour elements must be present
i) There must be an agreement to sell. not a sale. Bvsection 2 of the Sale
ot Goods Act. the conceptof ‘contract of sale is sub-divided into a “sale” and
an ‘agreementro sell’. [f the propertvin the goods is transterred to the buver
under the contract, tnere is a ‘sale’: if the property is not immediately
wransterred bv virtue of the contract. there is an ‘agreement to sell’
‘i) The risk must not have passed to the buver. The general rule for the
passing of the risk is stated in section 20 of the Sale of Goods Act.

Unless otherwise agreed. the goods remain at the seller’s risk until the property
therein is transferred to the buver. but when the property therein is transferred to
the buver. the goods are at the buver’s risk whether delivery has been made or not.

[n other words, risk prima facie follows the property. In the case of an
agreementto sell, therefore, since the propertyremains with the seller, so also
does the risk. and this is what normally happens. The parues, however, may
‘agree otherwise’' and may thus arrange that while the seller remains the
owner of the goods. the risk shall pass to the buver.’ [f such is the arrangement,
section 7 of the Sale of Goods Act does not apply.

(iii) The goods must be specific. Bv section 62 of the Sale of Goods Act.
specific goods means goods identified and agreed upon at the time a contract
ofsaleis made’. Itisclear, therefore, thata contract for the sale of unascertained
ot generic goods cannot satisfy this definition, as where A agrees to sell to B
‘adozen boutles of 1919 port’ or *500 quarters of wheat'. A will fulfil his contract
by delivering any dozen of such bottles or any 500 quarters of wheat, and it is
obvious that, as the subject matter of such contract has no individuality, it
cannot perish. [tseems, moreover, that goods will still be unascertained even
if the source trom which theyare to come is specifically defined, provided that
the actual goods to be delivered are not vet identified.” if, for example, A
agrees tosell "adozen bottles of the 1919 port now in my cellar’, the goodsare
notspecific in the statutory sense. No particular dozen bottles have vetbeen
setaside and earmarked for the contract. To this case also section 7 of the Sale
ot Goods Act is inapplicable.

(iv) The goods must have perished. The word ‘perish’ includes cases not
onlv where the goods have been physicaily destroved. but also where theyare
30 damaged that they no longer answer to the descripuon under which they
were sold, as. for instance, where dates, carried on aship which sinks but is
later raised. are irretrievably contaminated with sewage.” But, unless the
3oods have perished within this extended meaning of the word, section 7 does
notapply. If the contractis frustrated by some other event, as where the goods
are requisitioned by the governmentafter the agreement has been made, the
section is excluded.* :

3 The separation of property and risk mav also be the result of a trade custom. Thus in
Bevington and Morns v Dale & Co Lid (1902) 7 Com Cas 112, A agreed to sell furs to
8 "on approvai’. The furs were delivered to B and then stolen from him. Bv the Sale
ot Goods Act: s 8. sub-s (1), the propertv had not vet passed o B and therefare hy
‘he normal operation of s 20, the risk would sull be with A, But A proved a custom ot
the fur trade thae gonds were at the risk of persons ordering them ‘on approval' and
B was theretore heid liable for the invoice price.

A Howeil o Caupland (1876) 1 QBD 258, Afiter if the contract is for all the port in mv cella:

Sewrnshuny Lrd o Street 11972 3 AN ER 1197, [1972] 1| WLR 834.

Var & o v Blundell [1896] | QB 123

S Re Nhpton. Andersan & (o und Harmson Bros & (2 [19153] 3 KB n76



Efject of tie duoctiine BR)

I the above lom elements are all present secuon 7 dechares that the
contract is wmoided . The resultis that the seller cannot be sued by the buver
jor breach of contractin failing o make debvenv: thougin as the rish remanns
with the seller. 11 is he who bears the Joss of the goods

(91 The second class of contract excluded from the Law Retorm (Frustrated
Contracts) Act 1943 1s:

Anvother contractior the sale orfor the sale and delivers of specific goods. w here
the contraci is trustrated by reason of the fact that the goods have perished

The problem heresto discover whattvpe of contractis covered by thesce words
and is notcaught bvsecuon 7 of the Sale of Goods Act. In each case the goods
must be “specific’ and 1n each case the cause of the irustration must be their
perishing. The difference must therefore lie in the absence of the first or the
second of the two elements discussed above. If there 1s & “sale or if. though
there is onlv an agreement to sell. the risk. bv custom or by the terms of the
particular agreement. 110 pass immediatelv to the buver. ine Actof 1943 does
not applv. In these cases the risk is with the buver and ii. due to some
catastrophe not due to the seller’s fault. the goods perish before delivery. it
is the buver who must bear the loss.

From this summarv 1t will be seen that. in the first type of conuract of sale
excluded from the Act of 1943, the risk has not passed to the buver. while in
the second type it has so passed. It thus seems that ali contracts for the sale of
specific goods are kept outside the operation of that Act. whether the risk has
passed or not, provided oniv that the cause of frustration is the perishing of
the goods. Butif the goods are not specific or if the frustraton s due to some
other reason. such as requisitioning. the Act of 1943 applies.

These statutory provisions are a little bewildering. and it s difficult to see
whvan arbitrary disunction should have been made between different contracts
for the sale of goods or. indeed. whv it was thought necessarv to exclude any
such contract from the operation of the Actin a case where the doctrine of
frustration is relevant. There seems no reason why the statutory provisions for
the apportionment of loss shouid not have been permitied in the case of am
conrract for the sale of goods






