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1 Function and definiton

In the previous chapter we saw that agreement, or at least the outward
appearance of agreement, was an essential ingredient of a contract. Butitis
likelv that few legal systems treat all agreements as enforceable contracts. In
earlv systems the distinction between unenforceable and enforceable
agreements is often one of form and signs of that can be found in English law
in the survival of the rule that a promise by deed is legally binding.

In developed English law. that is since the sixteenth century, the crucial
factor is the presence or the absence of ‘consideration’. Itis natural to assume
that the adoption of this test is related to some underlving theory about why
agreements are enforced.’ It has therefore been forcefully argued that
‘consideration’ is a word long rooted in the language of Enghsh law and
denotes its fundamental attitude to contract and that when. in the middle of
the sixteenth century, the lawvers evolved. through the acuon of assumpsit,
ageneral contractual remedy. thevdecided atthe same time thatitwould not
avail to redress the breach of anv and everv-promise, whatever its nature. In
particular, ithasbeen said that it was decided that assumpsit wasnotto be used
to enforce a gratuitous promise so that the plaintff must show that the
defendant’s promise, upon which he was suing, was part of a bargain to which

The literature on why contracts arc legallv enforced 1s extensive See eg Hughes Parm
The Sanctauy of Contracks in English Lau= Cohen and Cohen Readings in funsgrudente and
Legal Phtlosophy pp 100-195: Atvah Promises. Morais and Law (usefuliv reviewed bv Ra:
05 Harvard LR 916 and Simpson 9f LOR 4701 Fned Contract ac Fromise A Theom o
Contractual Obligations (reviewed Aunvah 95 Harvard LR 509); Avvah Essave ot C.ontre
especialh essavs © and 7. Coote 1 JCL 91 183



80 Consideration

he himself had contributed. So it has been persuasiveiv argued that the
doctrine of considerations represents the adoption bv English law of the
nouon that only bargains shouid be enforced.*

This view has not gone unc nallenged. The historv of consideration is still
not conipletely clear but it seems inherently unlikeiv thar sixteenth century
English judges would ever have asked themselves a highly abstract question
suchas ‘Should we enforce bargains or promises>’ The pragmaanc habits of the
English and the absence of institutionai writing make it probable that in the
sixteenth :nd seventeenth centuries there was no single doctrine of
consideration, but 2 number of considerations which were recognised as
adequate to support an action for breach of a promise.* So consideration
probably meant at this stage the reason for the promise being binding,
fulfilling something like the role of causa or ¢cause in continental systems.’

Lord Mansfield's attack on consideration.

The doctrine of consideration was accepted throughoutthe seventeenth and in
the firsthalf of the eighteenth centuryasan integral part of the new lawof contract.
But when Lord Mansfield became Chief [ustice of the King’s Bench in 1736 its
pride of place was challenged. At first Lord Mansfield refused: to recogmise it as
the vital criterion of a contract and treated it merely as evidence of the parties’
inteution to be bound. Ifsuchan intention could be ascertained byothermeans,
such as the presence of wriing, consideration was unnecessary.® Tt ; direct
assault was repelled with ease. In Rann v Hughesin 1778 it was proclaitned that:

- all contracts are, by the laws of England, distinguished into agreements by
specialty, and agreements by parol; noristhere anysuch third class ... as contracts
in writing. If they be merely written and not specialties, they are parol, ar ia
consideration must be proved.

Lord Mansfield's second approach was more insinuating. Accepting the
concert of consideration as essential to English contract, he defined it in
terms of moral obligation.

Where a man is under a moral obligadon, which no Court of law or equity can
enforce, and promises, the honesty and rectitude of the thing is a consideration
... The ties of conscience upon an upright mind are a sufficient consideration.?

According to this view, wheneveraman is u «dera moral duty to pay moneyand
subsequently promises to pay, the pre-existing moral duty furnishes

Fifoot History and Sources of the Common Law pp 395 ff.

See eg Hamson 54 LQR 233; Shatwell 1 Sydney L. Rev 289.
See Simpson History chs IV-VIL. ,
Simpson 91 LQR 247 at 267. On the relationship berween consideration and cause see
Windeyer | in Smith v fenkins (1969) 44 ALJR 78 at 83. Von Mechren 79 Harvard L Rev
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Chloros 17 ICLQ 137. On the other hand in the history of ideas what is believed is often
more important than what is true. Whatever its historical validity, the equation
between consideration and bargain has had a powerful influence an twentieth-century
writing.

6  Pillans v Van Mierop (1765) 3 Burr 1664, For the varied fortunes of the doctrine of
consideration between 1765 and 1840, see Fifoor History and Sources of the Common Law
pp 406-411.

7 (1778) 7 Term Rep 340, n.

3 Hawkes v Saunders (1782) | Cowp 289 at 290.
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consideration for the promise. The equation of consideration and moral
obligation was accepted, though with increasing distrust, for nearlv sixty years,
and was finally repudiated onlv in 1840. In Eastwood v Kenyon:*

On the death of John Sutcliffe. his infant daughter, Sarah. was left as his
sole heiress. The plaintff, as the girl's guardian. spent money on her
education and for the benefit of the estate, and the gir], when she came of
age, promised to reimburse him. She then married the defendant, who
also promised to pay. The plaintiff sued the defendant on this promise.

Lord Denman dismissed the action and condemned the whole principle of
moral ohligation upon which itwas founded. Such a principle wasan innova ton
of Lord Mansfield, and to extirpate it would be to restore the pure and original
doctrine of the common Jaw. Moreover, as he pointed out, the logical inference
from the acceptance of moral duty as the sole testof an actionable promise was
the virtual annihilaton of consideration. The law required some factor
additional to the defendant's promise, whereby the promise became legally
binding; but, if no more was needed than the pressure of conscience, this
would operate as soon as the defendant voluntarily assumed an undertaking.
To give a promise was to accept a2 moral obligaton to perform it.”

Attempts to define consideration

As a result of Eastwood v Kenyon it was clear that consideration was neither a
mere rule of evidence nor a synonym for moral obligation. How then wasit to
be defined? In the course of the nineteenth centuryitwas frequentysaid that
a plaintiff could establish the presence of consideration in one of two ways.
He might prove either that he had conferred a benefit upon the defendant
in return for which the defendant's promise was given or that he himself had
incurred a detriment for which the promise was to compensate.’

¢ (1840) 11 Ad & El 488 Exwajudicial criucism had been offered bv the reporiers
Bosanquet and Puller in 1802 (see the note 10 Wennall v Adney (1802) 3 Bos & P 247},
and Lord Tenterden had expressed some doubts in 1831 (Lartiefield v Shee (1831) 2B
& Ad B11). But no decisive rejecuon occurred until 1840

10 Simpson History p 323, argues that far from being an aberrauon of Lord Mansfield, the
‘moral obligaton’ consideration lies at the heart of the earlv mstorv of the doctnne.
Some excepuonal cases survived Eastwood v Aenyon. See eg Flight v Reed (1863) 1 H &
C 703, where the plaintiff advanced money to the defendant against promissory notes
void under the usurv smtutes. After the repeal of the statutes and without anv further
advances. the defendant executed new promissory notes which were held binding, the
onh consideration being the moral obliganon to repav the void loans This case was
not followed in Sharp v Eliss [1972] VR 137. See also the cases of past considerauon
discussed below

11 A consideration of loss or inconvenience sustained bv one partv at the request of
another is as good a consideranon in law for a promise bv such other as a consideration
of profit or convenience to himself: Lord Ellenborough in Bunn v Guy (1803) 4 East
190. ‘Consideranon means something which is of value in the eve of the law. moving
from the plaindff: it mav be some detnment to the plamdfi or some benefit o the
defendant : Paueson | in Thomas + Thomas (1842) 2 QB 851 "A vajuable consideration
in the sense of the law. mav consist either in some right. mterest. profit or benefit
accruing 10 one party. or some fore bearance. detnment. Joss or responsibilin given
suffereé or undertaken bv the other: Cume v Misa (18751 LR 10 Exch 153, "The
general rule is that an executon agreement. bv which the plainuff agrees to do
something on the terms that the defendan: agrees 1o do something else. mav be
enforced. if what the plaintiff has agreed to go s either for the benefil of the
defendan! or to the trouble or prejudice of the plainuff: per Lord Blackburs an Bolton

Madder (1878 LR ¥ QB a7
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The antithesis of benefitand d. triment, though reiterated in rhe courts.
's not altogether happy. The use of the word ‘detriment’. in parucular,_
obscures the vital transformation ofassumpsit from aspecies of action on the
case to a general remedy in contract. So long as it remained toruous in
character, it was necessary to pro : that the plaintff had suffered damage in
reliance upon the defendant’s undertaking. When it became contractual, the
courts concentrated, not on the consequences of the defendant’s default, bur
on the facts present at the time of the agreementand in return for which the
defendant’s promise was given. ‘Detriment’ is clearly a more appropriate
description of the former than of the latter situation, Nor is this cridcism of
merelyantiqu .rianinterest. The typical modern contractis the bargain struck
by the exchange of promises. If A orders goods on credit from B both A and
B are bound from the moment of agreement, and, if the one subsequently
refuses to execute his part of it, the other maysue atonce. The consideration
for each party’s promise is the other party’s promise. Itis difficult to see that
at this stage either party has suffered benefit or detriment uniess each party
is said to have received the benefit of the other's promise and suffered the
detriment of making his own. But such benefirand detrimentassumes that the
promises are binding, which is pr ciselywh. titissoughtto prove." A further
disadvantage to the use of the wor | ‘detriment’ is thatit has to be understood
inahighlytechnicalsense.Soapr mise to give upsmoking is canable of being
a detrimentin the law of consideration even though smoking  bad for the
promisor. This is technically sound but likely to confu o

A different approach to the problem of consideration may be made
through the language of purchase and sale. The plaintiff must show that he
has bought the defendant's promise either by doing some act in return for it
or by offering a counter-promise. Sir Frederick Pollock summarised the
position in words adopted by the House of Lords in 1915:

Anactor forbearance of one party, or the promise thereof, is the price for which
the promise of the other is bought, and the promise thus given for value is
enforceable.™

This definition of consideration as the price paid by the plaintiff for the
defendant’s promise is preferable to the nineteenth-century terminology of
benefitand detriment. [tis easier to understand, it corresponds more happily
to the normal exchange of promises and it emphasises the commercial
character of the English contract.

2 Consideration—executory, executed and past

Here and in the next two sections will be examined the technical rules which
the judges have evolved for the application of their doctrine of consideration.

The accepted classification of consideration is into the two categories,
executoryand executed. The classification reflects the two different waysin which

12 Harrison v Cage (1698) 5 Mod Rep 411.

L3 Pollock on Contracts (13th edn) p 133; Dunlop v Selfridge [1915] AC 847 at 355, See also
Law Revision Committee, Sixth Interim Report, para 17. The conception of
consideration as the price of the promise is similarly stressed by the American Restatement
of Contracts 2nd para 71. See Farnsworth on Contracts 2.2. See also Salmond and Williams'
Law of Contract p 101, and Denning 15 MLR 1.
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the plainuff may buy the defendant’s promise. Consideraunon is called executory
when the defendant’s promise 1s made in return for a counter-promise from
the plainuff, executed when itis made in return for the performance of an act.
An agreement between seller and buyer for the sale of goods for further
delivery on creditisan example of the former. At the ume when the agreement
is made, nothing has yet been done to fuifil the mutual promises of which the
bargain is composed. The whole transaction remains in futuro. Of the latter the
bestexample is the offer of a reward foran act. If A offers £5 toanyone who shall
return his lost dog, the return of the dog by Bisatonce the acceptance of the
offer and the performance of the act constituting the required consideration.
B has earned thereward by hisservices, and only the offeror’s promise remains
outstanding. But whether the plaindff relies upon an executory or on an
executed consideration, he must be able to prove that his promise or act,
togetherwith the defendant's promise, constitute one single transaction and
are causally related the one to the other." “

[fthe defendant makes a further promise, subsequentto and independent
of the transaction, it must be regarded as a mere expression of gratitude for
past favours or as a designated gift, and no contract will arise. [t is irrelevant
that he may have been induced to give the new promise because of the
previous bargain. In such a case the promise is declared, in traditional
language, to be made upon pastconsideration; or, more accurately, to be made
without consideration at all. Two illustrations may be offered, one from a
classical and one from a modern case. In Roscorla v Thomas:*

The declaration stated that, ‘in consideration that the plaintiff at the request of
the defendant, had bought of the defendant a certain horse, at and for a certain
price, the defendant promised the plaintff that the said horse was sound and free
from vice'. The plaintiff sued for breach of this promise.

The courtheld (1) that the fact of the sale did notitself implya warranty that
the horse was sound and free from vice, and (2) that the express promise was
made after the sale was over and was unsupported by fresh consideration. The .
plaintiff could show nothing but a ‘past’ consideration and must fail. [n Re
McArdle'™

A number of children, by their father’s will, were entitled to a house after
their mother’s death. During the mother’slife, one of the children and his
wife lived with her in the house. The wife made various improvements to
the house, and ata later date all the children signed adocumentaddressed
to her, stating that ‘in consideration of your carrying out certain alterations
and improvements to the property, we hereby agree that the executors
shall repay to you from the estate, when distributed, the sum of £488 in
settlement of the amount spent on such improvements’.

The Court of Appeal held that, as all the work on the house had in fact been
completed before the documentwassigned, this was a case of past consideration
and that the document could not be supported as a binding contract.

The distinction between executed and past consideration, while
comparatively easy to state in the abstract. is often difficult toapply in practice.’
and along and subtle line of cases has marked its interpretation in the courts.

14 Wigan v English and Scottish Law Life Insurance Assocation [1909] 1 Ch 291.
15 (1842) 3 QB 234.
16 [1951] Ch 669, [1951] 1 All ER 905.
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Both the distinction and the difficulty were appreciated by the judges before
the close of the sixteenth century. Thev were required to consider the
position where the plaintiff had performed services for the defendant without
anv agreement for remuneranon and the defendant had subsequenth
promised to pay for them. Thev decided that assumpsit would lie if, butonh
if. the services were originally performed at the defendant’s request.”” The
law was settled in this senses in 1615 in the case of Lampleigh v Brathwait."

Thomas Brathwait had killed Patrick Mahume and had then asked Anthony
Lampleigh to do all he could to get a pardon for him from the King.
Lampleigh exerted himself to thisend, ‘riding an d journeying to and from
London and Newmarket' at his own expense, and Brathwait afterwards
promised him £100 for his trouble. He failed to payvitand Lampleigh sued
in assumpsit.

It was argued, inter alia, that the consideration was past, but the court gave
judgment for the plaintiff on the ground that his services had been procured
by the previous request of the defendant.

It was agreed that a mere voluntary courtesy will not have a consideration o
uphold an assumpsit. But if that courtesy were moved by a suit or request of the
party that gives the assumpsit, it will bind; for the promise, though it follows, ve:
it is not naked, but couples itself with the suit before.

The previous requestand subsequent promise were thus to be treated as part
of the sape transaction.

This extended definition was applied at the end of the seventeenth
century to cases where the defendant promised to pay a debt which was not
enforceable at the time of his promise owing to some technical rule of law.
Thus in Bali v Hesketh® the defendant, when an infant, had borrowed money
from the plaintiff and, after coming of age, had promised to repay it. In
accordancewith the general immunity conferred by the law-upon infants, he
could not have been made liable on the original loan. But itwas held that his
subsequent promise entitled the plaintff to sue himin assumpsit. So,100,1n
Iyleing v Hastings® itwas held thata debt, the recovery of which was barred by
the Statute of Limitations, was revived by a subsequent promise of payment.
At the same time, the influence of commercial practice, felt with increasing
urgency, familiarised the courts with the idea thata plaintff, who sued on a
negotiable instrument, need only show that value had once been given for it
by some previous holder and was himself absolved from the necessity of
proving fresh consideration. All these developments threatened to obliterate
the distinction between executed and past consideration. Itis notsurpnsing.
therefore, that they should have been used by Lord Mansfield to support his
doctrine of moral obligation.’

Butwhen, in the nineteenth century. this doctrine was rejected it became
necessarytodelimit afresh the boundaries of pastand executed consideration.
This was achieved by accepting the test-of Lampisigh v Brathwait that the
plaintiff's services must have been rendered at the defendant’s request, but

17 See Hunt v Bate (1568) 3 Dver 272a. and Sidenham anid Workington s Case (1584} 2 Leon
224. See also Simpson History pp 452-458.

18 (1615) Hob 105.

1¢ (1697) Comb 381.

20 (1699) 1 Ld Ravm 38%

1 See pp B0-81, above.
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emphasising the further fact that both parties must have assumed throughout
their negotauons that the services were ultimately to be paid for.? They must
have been performed in the way of business, notasan office of friendship. This
‘revised version’ was adopted by the courtin Re Casey’s Patents, Stewartv Casey.’

Aand B, the jointowners of certain patent rights, wrote to C as follows: ‘In
consideration of your services as the practical manager in working our
patents, we hereby agree to give you one-third share of the patents.’

[n an action which turned upon the etfect of this agreementit was argued for
A and B that their promise was-made only in return for C's past services as
manager and that there was therefore no consideration to supportit. Bowen
L] refused to accept this argumenc.

The rule was succinctly stated by Lord Scarman:'

An act done before the giving of a promise to make a payment or to confer some
other benefit can sometimes be consideration for the promise. The actmust have
been done at the promisor’s request, the perties must have understood thatthe
act was to be remunerated further by a payment or the conferment ofsome other
benefit, and- paymeut, or the conferment of a benefit must have been legally
enforceable had it been promised in advance.

The other exceptional cases discussed above have been removed or confirmed
by statute. By section 2 of the Infants ReliefAct 1874, no action is allowed upon
any promise made after full age to paya debt contracted during infancy.’ By
the Limitation Act 1980, if the debtor, after the debt has been barred,
acknowledges the creditor’s claim, the plaintiff may sue on this
acknowledgment. No promise, express or implied, is necessary, and no
consideration need be sought.* The third class of case, where the defendant
is sued upon a negotiable instrument, survives as a genuine exception to the
ban upon past consideration. It is to-be explained as a concession o long-
standing commercial custom, and it has been confirmed by section 27 of the
Bills of Exchange Act 1882. By this section, ‘valuable consideration for abill
may be constituted by (a) any consideration sufficient to support a simple
contract, (b) an antecedent debtor liability'.’ :

3  Consideration must move from the promisee

As long as consideration, under Lord Mansfield’s influence, could be
identified with moral duty, it was possible to supportan action bya person for
whose benefit a promise had been given even if the consideration had been
supplied by someone else.’ But once this identification was repudiated, the
judges insisted that only he could sue on a promise who had paid the price

This further fact, though it was not expressed by the court in Lampleigh v Brathwait.
seems on the whole to be implicit in the language of the judgment.

[1892] 1 Ch 104. See also Kennedy v Broun (1863) 13 CBNS 677.

Pao On v Lau Yiu Long [1980] AC 61+ at 629, [1979] 3 All ER 65 at 74

See pp 488-489, below.

See pp 711-713, below.

It has been ruled that the ‘antecedent debt or liability'’ must be that of the maker or
negotiator of the instrument and not of a stranger: Oliver v Davis [1949] 2 KB 127,
[1949] 2 All ER 353.

3 See Dutton v Poole (1677) 2 Lev 210. See Simpson History pp 475485,
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of it. How otherwise could the plaintiff prove his share in the bargain upon
which his action was based? Thus in Price v Easton® the defendant promised
X thatif X did certain work for him he would payasum of money to the plaintiff.
X did the work, but the defendant did not pay the money. The court of
Queen’s Bench held that the Plaintff could not sue the defendant and
explained their decision in two different ways. Lord Denman said that the
plaintff could not ‘show any consideration for the proinise moving from him
to the defendant’. Littledale ] said that ‘no privity is shown between the
plaintiffand the defendant’. In Tweddle v Atkinson in 1861 the judges, while
endorsing the decision in Price v Easton, preferred the first of these reasons.
‘Itisnow established’, said Wightman J ‘thatno stranger to the consideration
can take advantage of a contract, although made for his benefit.’

Relation of consideration to the doctr ne of privity

Ithaslong been a controversial question whether the rule that consideration
riust move from the promisee and the doctrine of privity of contract are
fundamentally distinct or whether they are merely variations on a2 common
theme. Two different factual situations mayindeed arise. The plaintiff may be
a party to an agreement without furnishing any consideration.

7 o e . 1
A, Band C may all be signatories to an agreement whereby C promises A

~and B to pay A £100 if B will carry outwo:k desired by C.
On the other hand, the Person anxious to-enforce the promise may not be a
partyto the agreementatall. ., ; . . : 1 eunl i

- Band Cmay make an agreemen twhereby B promises o write a book for C
and C promises 1o pay £100 10 A, A .
‘Historically A could notsue Cin either case. But must he be said to fail in the
first situation because consideration has not moved from him, and in the
second because heisnotprivyto the contract?"Fhe‘nineteemh-cenmry judges
distinguished the two situations in law as well as in fact. So, 00, in 1915"
Viscount Haldane declared two principles to be ‘fundamental in the daw of
England’. The first was that ‘onlyapersonwhoisa party to a contract can sue
onit’, and the second that ‘only a person who has given consideration may
enforce a contract not under seal'. The distinction was endorsed by the Law

Revision Committee in 1937 : Tk o iy

This view, however, has been questioned.” It has been persuasively
argued that there is o basic distinction between the two principlesstated by
Lord Haldane: they are but different ways of saying the same thing. The
underlying assumption ofEnglish lawis thata contractisa bargain. Ifa person
furnishes no consideration, he takes no partin a bargain: if he takes no part
in a bargain, he takesno partin a contract. In the second of the hypothetical
cases stated above it is obvious that A is a siranger to the contract. But he is
equallyastrangerin the first: heisa partytoanagreement, butheisnota party

9 (1833) 4 B & Ad 433.

10 (1861) 1 B & § 893,

11 Dunlop v Selfridge [1915] AC 847 at 853: see p 500, below.

12 Sixth Interim Report, p 22.

13 See Smith and Thomas A Casebook en Conrract (11th edn) Pp 279-283: Salmond and
Williams The Law of Contracts pp 99-100: Furmsion 23 MLR 373 ai 382-384
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to a contract. [t is true that, if the doctrine of consideration were abolished,
the problem of privity would remain, as it still remains in other legal systems.

The question was discussed by the High Courtof Australiain 1967 in Coulls
v Bagot’s Executor and Trustee Co Ltd."

C agreed to grant to the O'Neil Construction Co Ltd the exclusive right
to quarry on his land in return for a minimum royalty of £12 a week fora
period of ten years. C also ‘authorised the company’ to pay all money
arising from this agreement to himself and his wife jointly. The agreement
was in writing (not under seal) and was signed by C, by his wife and by
O’Neil. Eighteen months later, C died. The O'Neil company in fact paid
the royalty to C's wife; and the High Court was now asked, in an action
between the wife and C's executors, to decide whether the company was
bound or entitled to make such payment to her.

The High Court was divided upon the construction of the agreement.” But
four of the judges were of opinion that if, on its true interpretation, the wife
was a party to the agreement, she was entitled to receive the royalties payable
after her husband’s death even though she personally had given no
consideration for the company’s promise.

The High Court did not d.fine with precision the relationship of privity
of contract to the rule that consideration must move from the promisee.
Barwick C] seems to have treated the two rules as separate requirements:*

It must be accepted that, according to our law, a person not a party to a contract
may not himself sue upon it so as directly to enforce its obligations. For my part
[ find no difficuity or embarrassment in this conclusion. Indeed, I would find it
odd thata person to whom no promise was made could himself enforcea promise
made by another.

Windeyer J on the other hand, asked if there were any ‘useful distinction
between denyine a richt of action to a person because no promise was made
to him, and denying aright of action toa person to whom a promise was made
because no consideration for it moved from him'."” '

In the present case, the wife was a party to the agreement; but had
consideration moved from her? At first sight it would seem that her husband
was the only person who had given consideration for the company's promise.
Nevertheless Barwick C] and Windeyer ] found a way round the difficulty.
Husband and wife were joint promisees.

Windeyer | said:*

The promise is made to them collectively. [t must, of course, be supported by
consideration, but that does not mean by consideration furnished by them
separately. [t means a consideration given on behalf of them both, and therefore
moving from both of them. In such a case the promise of the promisor is not
gratuitous; and, as between him and the joint promisees, it matters not how they
were able to provide the price of his promise to them.

14 [1967] ALR 385.

15 Three judges held that the clause ‘authorising the company’ to pay C's wife was merely
a revocable mandate which had been revoked by C's death.

16 [1967] ALR at 394-395.

17 Ibid at 405. See also the discussion in Trident General Insurance Co Lid v McNiece Bros
Pty Ltd (1988) 62 ALJR 508 at 511 per Mason CJ and Wilson J.

18 [Ibid.
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The solution is neat and would simply require the rule to be restated so as to
insist that consideration must move either from a single promisee or from one
of a number of joint promisees.

The point was raised in McEvoy v Belfast Banking Co Ltd:*

Afather,who had £10,000 on deposit with the Belfast Bank, transferred it
to a deposit account in the names of himself and of his infant son. Soon
afterwards he died. The executors were allowed by the bank to withdraw
* the money and putitinto an account in their own names. The money was

in factlostin attempts to keep the family business alive; and the son sued
the bank. '

The Bankargued, inter zﬂia, thatno rights accrued to the son over the deposit
account because he had furnished no consideration. The argument was
rejected by Lord Atkin:

The contract on the face of it purports to be made with A and B, and I think with
them jointly and severally, A purports to make the contract on behalf of B as wel]
as himself, and the consideration supports such a contract.?

The doctrine of consideration has not been abolished but the doctrine of
privity has been subjected to major change by the Contract (Rights of Third
Parties) Act-1999. This Act is discussed in chapter 14. The Act does not
specificallyreferto the rule that consideration must move from the promisee
butitis clear that whenever a third party acquires rights under the Act, it will
notbe open to the defendant to argue that consideration has notmoved from
the third party.” - e ' )

4 Sufficiency of consideration

:Consideration has been defined as the actor promise offered by the one party
and accepted by the other as the price of that other’s promise. The question
- now arises whether any actand any promise, regardless of their content, will
- satisfy thisdefinition. Ames, indeed, argued that, with obvious reservationsin
theinterests of moralityand public policy, the question must be answered in
the affirmative.’ A survey of decided cases, however, will show that his
argument, whatever its logical merits, does not represent the actual position.
Certain acts and promises, it will be seen, are deemed incapable in law of
supporting an action for breach of contract by the person who has supplied
them. But, while most jurists have been forced by the results of litigation to
accept this conclusion, there has been great divergence of opinion as to the
test of such capacity. Two main lines of divergence may be observed.
There is doubt, in the first place, as 1o whether the criterion, whatever it
may be, is equally applicable to acts and to promises. Thatsuch is the case was

19 [1935] AC 24.

20 Ibid at 48. Lord Thankerton (ar 52) said that he would have agreed with this statement
if he had thought that the father had designed to make the son a contracting parn
See Caullity 85 LQR 530. especially at 531-534 and New Zealand Shipping Co Lid v A M
Satterthwaite & Co Lid [1975] AC 154 a1 180, [1974] 1 All ER 1015 at 1030, per Lord
Simon of Glaisdale. On the other hand, there are formidable arguments the other way,
as is shown by Coote [1978] CLJ 301.

| See Ames Lectures on Legal Histon pp 323 f1.
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asserted by Chiet Justice Holt three centuries ago® and reasserted by Leake
in his book on Contracts in the middle ot the nineteenth cenwury:

It may be observed that whatever matter, if executed. is sufficient to form a good
executed consideration, if promised. is sufficient to form a good execurory
consideration.’

The adopuon of a single test would clearly simplify the problem: once
determine its character in the case of an act and it could be applied
automaticallyin the case ofa promise. Sir Frederick Pollock, however, denied
the possibility of a single test and declared that, in certain cases, a promise
may, while an actual performance may not. afford a consideration to support
a counter-promise.’

In the second place, whether the testbe single or double, little success has
attended the efforts of jurists to express it in language atonce definite and
comprehensive. Williston, who has devoted parucular care to the problem,
can only state it in terms of the formulx of benefit and detriment currentin
the nineteenth century which has already been shown to be unsarsfactory.
Executed consideration, according to his view, consisty of ‘a detriment
incurred by the promisee or a benefit received by the promiser at the request
of the promisor’: executory consideration consists of ‘mutuaF promises in
each of which the promisor undertakes someaet or forbearance thatwill be,
or apparently may be, detrimental to the promiser or beneficial to the promisee’ .’
This language, it is suggested, restates the problem rather than solvesit, and,
as will be seen, is to be applied to actual cases only with difficulty and witlt a
certain sense of'straim: iadead e

[tis. indeed, notwithoutsignificance that these controversies are:, for the
most part, carried on outside the courts. Thejudges have been content todeny

‘the name of consideration to-certain-acts orpromises without attempting to
generalise the grounds of theirp rohibitior; and'it may well be thaethe process
of judicial thought is purely empirical and deesmot lend'itself to ex pest facto
rationalisation. [t will bewell, at least;to discuss in-turn the individual rules
applied by the courtsand then to ask ifany comprehensive testcan beadopted.

These rules may, for the sake of exposition, be grouped into two classes:

(a) those rules which forbid the courts to upseta bargain merely because the
act or promise supplied by the plainaff is an inadequate recompense for
the defendant’s promise; :

(b) those rules which expressly declare that certain acts or promises do not
constitute consideration.

Here, as in other aspects of contract, the choice of appropriate terminology to
describe a particular legal position isa matter ofdifficulty. The word ‘adequacy’
has long been associated with the reluctance of the courts lightly to-interfere
with an agreement which the partes themselves have deemed fair and

9 ‘Where the doing a thing will be a good consideradon, a promise to do that thing will
be so too’: Thorpe v Thorpe (1701) 12 Mod Rep 455.

Leake on Contracts (1st edn) p 314.

4 Pollock on Contracts (13th edn) pp 147-150; and see pp 117-120, below. Williston seems
o rake 2 middle view: Williston om Contracts (3rd edn) para 103.

Williston on Comtracts (3rd edn) paras 102 and 103. The italics are ours. Williston uses
the terms ‘unilateral’ and ‘bilateral’ to express the antithesis ‘executed’ and ‘executory’.
But the latter words have been adopted here as more in consonance with English usage.
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reasonable, and some other word must be chosen toindicate the casesin whicl,.
perhapsasan exceptional measure, the courtsreserve the nghtofinterference.
For this latter purpose the epithet ‘sufficient’ has been sanctioned. if not
hallowed, by more than three centuries of judicial usage. It was adopted by the
Elizabethan judges when they established the doctrine of consideration and
repeated by their successors in the seven teenth century. It was assumed to be
appropriate both by Lord Mansfield and by his opponents, and it was accepted
by Lord Denman in Eastwood v Kenyon.® In the present chapter, therefore,
though there isa conscious artificialitvin conurasting such words as ‘adequacy’
and 'sufficiency’ which in Popular use are regarded as synonyms, consideration
will be described as ‘sufficient’ or ‘insufficient’ according as the judges allow
or disallow the validity of pariicular acts or promises.

A ADEQUACY OF CONSIDERATION

It has been setled for well over three hundred vears that the courts will not
inquire into the ‘adequacy of consideration’. By thisis meant that theywill not
seek to measure the comparative value of the defendant’s promise and of the
Actor promise given by the plaintiffin exchange for it, nor will th ey denounce
anagreementinerely because it seems to be unfair. The promise must, indeed,

interests and of reaching their.own equilibrium. In 1587 it was said that, ‘when
a thing is to be.done by the plamtiff, be it never.so small, this is a sufficient
<onsideration toground an acton’;* and this rejection of a quanttative test has
been constantly reiterated. In dhomas v Thomas:*

The plaintff's husband had expressed the wish that the plaintiff, if she
survived him, should have the Arse of his house. After his death the
defendant, his executor, agreed 1o allow her to occupy the house (a)
because of the husband's wishes, (b) on the payment by herof £1 a vear.

6 From examples 100 numerous for cimbon in a foomote the following cases may be
selecied: Richards’ and Barilet's Case (1584) 1 Leon 19; Kmight v Rushworth (1596) Cro
Eliz 469; Bret v JS (1600) Cro Eliz 756. Grisley v Lother (1618) Hob 10; Davis « Reyner
(1671) 2 Lev 3: Rann v Hughes (1778) 7 Term Rep 350n; Hawkes v Saunders (1782) 1
Cowp 289 Eastwood v Kenyom (1840) 11 Ad & EI 438, I, mavaiso be observed that the
phrase ‘sufficien: consideration’ is used in this sense by Williston on Contracts (3rd edn)
para 101: and see American Restatement of the Law of Contracts paras 76 ff.

See Bret v JS (1600).Cro Eliz 756: and White v Biuent (1853) 23 L] Ex 86
Sturisn v Albany (1587) Cro Eliz 67.
(1842) 2 QB 851.
0 A modern illustraton is afforded by the casc of Alexander v Kaysor [1936] 1 KB 160

Loelh =207 BES |



Sufficiency of consideration 91

The principle mav be studied in its application to cases where a person
secks to stay the prosecution of a legal claim with which he is threatened. Such
agreements maytake avariety of forms. The personagainst whom the claim is
made may admit the claim but ask the claimant to give him more time 1o pav.
Such an agreement is often described as a forbearance. Alternatively he may
dispute the claim (or while accepting that there is a claim. dispute the
amount) but offer to settle the dispute for less than the amount claimed.”
Such an agreement is usually described as a compromise. It would appear
however that all these situations are subject to the same principles. Thev will
here be discussed as examples of a single category, —

I} was originally held that a promise not to pursue a claim which in truth
was without legal basis could not be good consideration. If it had been
submitted to the arbitrament ofthe courts the promisor must have failed, and
it could not be a ‘detriment’ to be saved from a losing hazard.* But in the
nineteenth century this position was abandoned. and the compromise of a
doubtful claim was upheld by the courts. The change was justified on grounds
of convenience. In the words of Bowen LJ:

The reﬁﬂ?oﬁhe claim which is given up must be measured, not by the state of the
law as it is ultimately discovered to be. but by the state of the knowledge of the
person whoat the time has tojudge and make the concession. Otherwise vou would
have to try the whole cause to know if the man had a right 10 compromise jr.!*

Inthe modern lawthe consideration in such casesis said to bethesurrender,
notofalegal right, which mayvormaynotexistand whose existence,atthe time
of the compromise, remains untested, but of the claim 10 such a right.

This attitude is sensible. Ttistrue thatif the claim is baseless. the claiman:
may appear to have got something for nothing or that, contrariwise, if 2
claimantsettlesa good claim forless than its true value he mavappear to have
given up something for nothing but this is to ignore the cost, both monetary
and psychic, of litigation. It isin the public interest to encourage reasonable
settlements.” indeed the legal system could not operate at all if the vast
majority of civil disputes were not settled out of court. The rule has however
to be surrounded by certain safeguards. A plaindff who relies upon the
surrender of a claim to Support a contract must prove:

(¢) thathe has concealed from the other partyno factwhich, 1o his knowledge,
might affect its validiry. *

consideration when A accepts the £50. The position would be different if B admined
that £50 was owed and offered £5] Ferguson o Daguyies [1997] 1 Al ER 315.

12 Stone v Wythipol (1588) Cro Eliz 126; jones v Ashburnham (1804) 4 Fast 455 See the
useful historical discussion ‘bv Beatson 11974) CL] 97 ar 100-108.

13 Miles v New Zealand Alford Estate Co (1886) 32 ChD 266 at 291. See -also Callisher :
Bischofjsheim (1870) LR 5 QB 449,

4 DvNSPCC[1978) AC 171 at 939, [1877] 1 All ER 589 a1 606, per Lord Simon of Glaisdaie.

15 Such would seem 10 be the conclusions 1o be drawn from the language of the judgmenus
in Callisher v Bischoffsheim and Miles v-New Zealand Alford Estate Co (above). See also

O¢s give up something of value.” in an Interesung
arucie. in which these words are-cited. Keliv POINGs out that the surrender of 2 defence
mav furnish consideration no jess than the surrender of a ciaim: 27 MLR 540
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In Horton v Horton ( No 2):*°

The parueswere husband and wife. in March 1954, byaseparaton agreement
under seal, the husband agreed to pay the wife £30 a month. On the true '
construction of the deed the husband should have deducted income tax
before payment, but for nine months he paid the money withoutdeduction.
[n January 1955 he signed a document, not under seal, agreeing that,
instead of ‘the monthly sum of £30', he would pay such a monthly sum as
after the deduction of income tax should amount to the clear sum of £30".
For over three vears he paid this clear sum, but then stopped payment. To
an action by his wife he pleaded that the later agreement was unsupported
by consideration and that the wife could sue only on the earlier deed.

The Court of Appeai held that there was consideration to support the later
agreement. Itwas clear that the original deed did not implementthe intenton
of the parties. The wife, therefore, might have sued to rectify the deed, and
thelateragreementrepresentedacompromise of this possible action. Whether
such an action would have succeeded was irrelevant:" it sufficed thatit had
some prospect of success and that the wife believed in it. 7

Upon this principle and subject to these safeguards a compromise of a
claim and a forbearance to sue will each be upheld, and, as how been.
suggested above, there is no intrinsic difference of principle between them.
[n.the latter case, however, itis irrelevant whether the time of forbearance be
long orshortor even whetheritis forany specified time atall. Nor need there
be any-actuak promise to forbear, if such an understanding can be inferred
from the circumstances and is followed by a forbearance in fact.”

[t is. possible that there remain some cases where although the parties
believe in good faith that theyare compromising a doubtful claim, the court
will hold. that the claim was manifestly bad and the compromise therefore
ineffectual. This.can hardly happen where the facts are doubtful, since the
courtwould scarcely investigate the facts in order to strike down acompromise
butit might happen where there was ignorance or misapprehension of the
law. Even with questions of law, however, it would usually. be possible to
discover sufficient doubt to support the agreement.” In Magee v Pennine
Insurance Co Ltd* the majority of the Court of Appeal held thata compromise
though valid at common law could be setaside in equity because it was based
on a common mistake, since it was clear that the defendants had a complete
answer to the plaintiff’'s claim.

The boundaries of these principles were tested in the important and
difficult case of the Bank of Credit & Commerce International SA v Al -

[n 1990 the respondent was made redundant by the appellantbank. The
redundancy notice stated that he would receive his statutory redundancy
paymentand an ex gratia payment. In addition the respondantwas offered and
accepted a payment of a further month’s gross salary if he would sign a
document stating that this payment:

16 [1961] 1 QB 215, [1960] 3 All ER 649.

17 Cf Whiteside v Whiteside [1950] Ch 65, [1949] 2 All ER 913.

|8 Alliance Bank Lid v Broom (1864) 2 Drew & Sm 289,

19 See Haigh v Brooks (1839) 10 Ad & EI 309, discussed more fully in the 8th edn of this
work, pp 72-73. ‘

20 [1969] 2 QB 507, [1969) 2 All ER 891, discussed at p 266, below.

1 [2001] UKHL 8, [2001] 1 All ER 961.
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- was in full and final settlement of all or anv claim whether under statute.
common law or in equity of whatsoever nature that exists or mav exist....

At this ime the respondent did not know though the higher management of
the bank knew that the bank was in fact 2 fraudulent and insoivent shell.
Neither the respondent nor the bank could have known in 1990 that in 1997
the House of Lords would hold in Malik v Bank of Credit and Commerce
International SA* that other BCCI emplovees could have a claim for damages
on the basis that there had been a breach of an implied term of mutual
confidence between the bank and its emplovees and that in principle
employees could recover damages for the damage that having been emploved
by the bank had done to their careers (so called stigma damages®).

The respondent brought an action claiming stigma damages. The bank
argued that the claim was barred by the agreement made in 1990,

The document signed in 1990 has all the appearance of having being
drafted by a lawyer and it looks as if the draftsmen intended to exclude any
claims which might turn up. Indeed Lightman | and Lord Hoffmann dissenting
in the House of Lords held that thiswasindeed its effect. However the majority
of the House of Lords held that although:

A party may at any rate in a compromise agreement supported by valuable
consideration, agree to release claims or rights-of which he was unaware and of
.which he.could not be aware........ the court will be very siow to infer thata party
intended to surrender rights and claims of which he was unaware and could not
‘have been aware.!

Amodernillustradon of the premise thatitisfor the partiesto make theirown
bargain is afforded by the current practice of manufacturers 10 recommend
the sale of their goods by offering, as an inducement 10 buy, something more
than the goods themselves. In' Chappell & Co Ltd v Nestlé Co Ltd-*

The plaintiffs owned the copyrightin adance tune called ‘Rockin’ Shoes’.
The Hardy Co made records of the tune which they sold to the Nestlé Co
for 4d each, and the Nestlé Co offered them 1o the public for 1s 6d each.
but required, in addition to the money, three wrappers of their sixpenny

~bars of chocolate. When theyreceived the wrappers, they threw them away.
Their main object was 1o advertse their chocolate, but they also made a
profit on the sale of the records.

“The plaintiffs sued the defendants for infringement of copyright, and the
defendants were admittedly liable unless they could rely on section 8 of the
Copyright Act 1956. Under this section a person mav make a record of a
musical work provided that this is designed for retail sale and provided that
he pays 1o the copyright owner a rovalty of 6% per cent ‘of the ordinarvretail
selling price’. The defendants offered the statutory royalty based on the price
of 1s 6d per record. The plaintiffs refused the offer, contending that the
money price was only part of the consideration for the record and that the
balance was represented bv the three wrappers. The House of Lords by a
majority gave judgment for the plaintiffs. It was unrealistic 1o hold that the

2 [19981 AC 20. {19971 & All ER ]

For further discussion see below p 673

4 [20017 1 All ER 965. 966 per Lord Bingham
5 [19607 AC 87. [1959] 2 All ER 70]
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wrappers were not part of the considerauon. The offer was to supplya record
in return, not simply for money, but for the wrappers as well.
Lord Somervell said:

The question® is whether the three wrappers were part of the consideration ...
[ think that they are part of the consideraton. They are so described in the offer.
“Thev', the wrappers, ‘will help you to get smash hit recordings.” ... [t1s said that,
when received, the wrappers are of no value to the respondents, the Nestlé Co
Ltd. This [ would have thought to be irrelevant. A contracting party can stipulate
for what consideration he chooses. A peppercorn does not cease to be good
considerauon if it is established that the promisee does not like pepper and will
throw away the corn.

Consideration in relation to bailments

The necessity, sometimes assumed, of discovering a consideration to support
a bailment presents another aspect of the search for a bargain. A bailment s
a delivery of goods on condition that the recipient shall ultimately restore
them to the bailor: they may thus be hired orlent or pledged or deposited for
safe custody. So natural a transaction must be recognised at an early date by
everysystem of law. [n English law it was protected by the writ of detinue long
before the evolution of a general contractual remedy, and it was only the
pressure of procedural convenience which led to the supersession of this writ
by indebitatus assumpsit. Bat, once the rights of the bailor were secured by a form
ofaction normallyidentified with contract, there was an inevitable temptation
to discuss the problems of bailment in terms of contract and to demand the
presence of consideration. Thus in Bainbridge v Firmstone in 18387

The plaintiff, at the defendant's request, had. consented to allow the
defendant to remove and weigh two boilers, and the defendanthad, atthe
same time, promised to return them in their original sound condition. The
plaintiff sued for breach of this promise, and the defendant pleaded lack
of consideration.

The Court of Queen’s Bench rejected the plea. Patteson | thought that,
whether there was a benefit to the defendant or not, there was ‘atany rate a
detriment to the plaintiff from his parting with the possession for even so short
a time'. Lord Denman avoided the language of benefit and detriment.

The defendant had some reason for wishing to weigh the boilers; and he could
do so only by obtaining permission from the plaintiff, which he did obtain by
promising to return them in good condition.

By one or other of these lines of argument it is, of course, possible to find a
consideration, though the description of the transaction as a bargain struck
by the exchange of a promise on the one side and a permission on the other
wears a somewhat artificial appearance. Butit is not difficult to suggest cases
where such language is wholly inappropriate. If B gratuitously accepts goods
which A deposits with him for safe custody, B may undoubtedly be liable if he
injures or fails to return them. But there is no benefitto B, and, as the delivery

6 Ibid at 87 and 701, respectively. Analogous problems arise where a tradesman gives
trading stamps. See Bulpitt & Sons Lid v S Bellman (1962) LR 3 RP 62. Another example
15 to be found in Esso Petroleum [td v Customs and Excise Comrs [1976] 1 All ER 117,
[1976]) 1 WLR 1, discussed more fully at p 130, below.

7 (1838) 8 Ad & EIl 743. See also Hart v Miles (1858) 4 CBNS 371.
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wastosecure A'sadvantage, nodetriment to A: nor is there any price paid for
B's promise, express or implied, to take care of the goods.

The leading case of Coggs v Bernard, decided in 1703.* illustrates at once
the unique conception of bailment and the misleading inferences drawn
from its fortuitous association with the writ of assumpsit.

The plaintiff declared that the defendant had undertaken 1o remove
several hogsheads of brandv from one cellar to another, and that he had
done the work so carelessly that one of the casks was staved and a quantity
of brandy was spiit. The defendant argued that the declaration was bad as
disclosing no consideration for the undertaking,

Chief Justice Holr, rejecting the argument, was, indeed, at pains to {ind a
consideration. ‘The owner’s trusting him with the goods is a sufficient
consideration to oblige him to a careful management.’ But that this tribute
to the doctrine was mere lip-service is shown by the ensuing passages in his
Jjudgment:

If the agreement had been €xecutory, to carry these brandies from the one place
to the other such a dav. the defendant had not been bound to carrv them. But
thisis a different case, for assumpsit does not only signifya future agreement, but
insuch acase as this, itsignifiesan actual entryupon the thingand taking the vrust
upon himself. Andif a man will do that, and miscarries in the performance of his
trust, an action will lie against him for that, though nobodyv could have compelled
him to do the thing.

- The defendant was liable, not because he had agreed to carry the casks, but
only because he had actually started to move them. The case was not one of
contract at all, but turned upon the peculiar status of the bailee.

At the present day, no.doubt, in most instances where goods are lent or
hired or deposited for safe custody or as security for a debt, the delivery will
be theresult of a contract, But this ingredient, though usual, is not essential.
An infant may be liable as a bailee, whereas, had the transaction to be based
on contract, the Infants Relief Act 1874 would have protected him:'" a railway

_company owesa duty, independently of contract, to an owner whose goods it
hasaccepted for carriage.” Confusion will be avoided onlvifitis remembered
thatbailmentisa relationship sui generisand that, unless it s soughttoincrease
or diminish the burdens imposed upon the bailee by the very fact of the
bailment, itis not necessary 10 incorporate it into the law of contract and to

-Prove a consideration.

Thiswas clearlystated by Lord Denning MR in Building and Cil Engineering
Holidays Scheme Management Lid v Post Office.”

8 (1703) 2 Ld Raym 909

9  Such ‘wusung’ is clearlv not in truth a good consideration. It s not the price of am
Promise: it 1s not a benefit 1o the defendant and. as it was designed to efiecluaie the
Plaintfl’s sole purposes. it was no detnment 1o him.

10 See p 489, beiow.

11 See R v McDonald (1885) 15 QBD 325; and Meux © Great Eastern Riv Co [1895] 2 QB
887

12 [1966] 1 QB 247 a1 260-26]. [1965] 1 All ER 16% a1 167, See also per Diplock 1] in
Moms v C W Martin & Sons [1966] 1 QB 716 a1 731, [1965] 2 Al) ER 795 a: 784: and
Chesworth v Farrar [1967) ] QE 407 [1966) 2 Al ER 107. Paimer Baiimen! (nd edn
pp 26-31.
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Atcommon law, bailment is often associated with a contract, but this is not always
the case ... An action againsta bailee can often be put, notasanaction Ln contract,
nor in tort, but as an action on its OWN, sui generts, arising out of the possession
had by the bailee of the goods.

Liability for improper performance of gratuitous service

A somewhat similar position may arise where loss has been caused in the
performance of a gratuitous service. The legal consequences of such a
situation were discussed in the case of De La Bere v Pearson.”

The defendants advertised in their paper that their city editor would
answer inquiries from readers desiring financial advice. The plaintff
wrote, asking for the name of agood stockbroker. The editorrecommended
an ‘outside broker’, who was in fact an undischarged bankrupt. This
circumstance was not known to the editor, butcould have been discovered
by him without difficulty. Relying on the recommendation, the plainaff
sent sums of money to the broker for investment and the broker
misappropriated them. The Court of Appeal held the defendants liable
in contract.

[tis notatfirstsight easy to see how the facts of this case can be made to satisfy
the doctrine of consideration. The plaintiff doubtless paid money foracopy
of the paper, but did he pay for the recommendation? The mere act of
inquiring the name of a stockbroker can hardly be described with any sense
of reality as the price of the editor’s reply. It may indeed be urged that the
plaintiff paid notonly for the physical fact of the paper but for allits contents—
news, articles, advertisements and financial advice; and that the payment
might thus be regarded as consideration for the whole service offered by the
defendants. Colour is lent to this interpretation by the fact that the plaintff
had long been a reader of the paper and knew that one of its features was the
provision of financial advice. The case was not, however, argued on this basis
norwas the pointtaken by the Court of Appeal, whose members were content
substantially to assume the existence of a contract. While, therefore, it is
possible to support the decision on the ground of contract, itis notsurprising
that Sir Frederick Pollock should have suggested that the cause of action
might be better regarded ‘as arising from default in the performance of a
voluntary undertaking independent of contract’." The question, in other
words, should be approached asa problemin tort,and, viewed from thisangle,
it would turn upon the scope of the dury of care. To discuss this duty in any
detail is outside the ambit of the present book; but, in view of the judgments
of the House of Lords in Hedley Byrne & Co Ltd v Heller & Partners Ltd,” itis at
least possible that, if the facts of De la Bere v Pearsonwere to recur, the plaintiff
might succeed in an action of negligence.

Distinction between gift and sale not always obvious
The refusal of the courts to discuss the adequacy of consideration may
make it difficult, on occasion, to distinguish a giftand asale. [f A promises

13 [1908] 1 KB 280. See also Elsee v Gatward (1793) 5 Term Rep 143, and Skelton v London
North Western Rly Co (1867) LR 2 CP 63L.

14 See Pollock on Contracts (13th edn) p 140.

15 [1964] AC 465, [1963] 2 All ER 575. See especially per Lord Devlin at 597-528 and 610,
respectively. See pp 303-307, below.
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B to give him his new Rolls-Rovce car for nothing, there is obviously no
consideration and no contract. If A promises B to give him his new Rolls-
Rovce car, if B will fetch it from the garage. there is still no consideration
and no contract. The requirement that Bis to fetch the caris not the price
of the promise, but the condition precedent to the operation of A’s
generosity. The transaction is not a sale, but a conditional gift.” But. if A
promises B to give him his new Rolls-Royce car if B will give him one
shilling, there is consideration and there is a contract. Such a conclusion
has inspired the comment that the doctrine of consideration corresponds
as litde with reaiitv and is as much a formality as the rule thata gratuitous
promise becomes binding by the mere affixing of a seal.” But this view is
surely an over-bold generalisation upon extreme cases. The fact that the
courts will enforce such a transaction as that envisaged in the third
hypothesis stated above orin the actual case of Thomas v Thomas,’® though
itmay appear a legal quibble, isa logical inference from two assumptions,
neither of which is unreasonable: thatin every parol contract the plainuff
must show that he has bought the defendant’s promise, and thatthe courts
will not negative as disproportionate the price which the parties themselves
have fixed, If a mere token pavment is named, a transaction virtually
gratuitous may well be invested with the insignia of contract, but, in the
absence of dishonesty, there 1s no reason why persons should not take
advantage of existing legal rulesand adapt them to their own requirements.
Such adaptations are the commonplace of legal history."

B INSUFFICIENCY OF CONSIDERATION

It is now necessary to discuss cases where, though a bargain has been struck,
the consideration may vet be deemed, in the technical sense alreadyindicated.
‘insufficient’. The judges, when they exercise this power of interference, are
applying an extrinsic test which frustrates the expectations of the parties. It
does not follow, however, that such a testis necessarily harsh, still less that it
is illogical. In some of the cases the law is settled, others are shrouded in
controversy; but in all of them the grounds of interference seem to be the
same. The plaintff has procured the defendant’s promise by discharging or
by promising to discharge a dutyalreadyimposed upon him for other reasons.
Now consideration need not be adequate and may, on occasion, be extremely
tenuous, but it must comprise some element which can be regarded as the
price of the defendant’s promise; and merely to repeatan existing obligauon
mav well seem 1o offer nothing at all. The cases in which this argument has
been urged mav be grouped into four classes. In each of them the essental
question is whether the courts can discover the promise or performance of
something more than the plaintiff is already bound to do.

16 For 2 case where the judges expenenced great difficulrny in deciding whether thev had
{0 deal with 2 contract or 2 condiuonal gift. see Wyatt v Kreghnger {1933] 1 KB 793. A
more recent example is Dickinson v Abel [1960] 1 Al ER 484, [1969] ) WLR 295.

17 See Holmes The Common Law p 273: Markbv Elements of Law ch X\ Bucklanc and
McNair Romarn Law and Common Lew (2nd edn) p 276.

15 Pp 90. above

1¢ 1t 15 worth observing that the Roman law. untrammelied by a do.irine of consideranon.

found 2 similar difficulny i disungwisning gifts and sales See Digest 15.1.36 15.1.38,
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| WHERE A PUBLIC DUTY IS IMPOSED UPON THE PLAINTIFF BY LAW

[t may be appreciated thata person, who by his official status or through the
operation of the law is under a public duty to act in a certain way. is not
regarded as furnishing consideration merely by promising to discharge that
duty. No one, for example, would expect a policeman to bargain with a
citizen for the price of his protection. The position was stated in 1831 in
Collins v Godefroy.® The plainuff had attended on subpcena to give evidence
on the defendant’s behalf in a case in which the defendantwas a litigant, and
he alleged that the defendant had promised to pay him six guineas for his
trouble. Lord Tenterden held that there was no considerauon for this
promise.

If it be a dutv imposed by law upon a partyv regularly subpenaed. to attend from
ume to time to give his evidence, then a promise o give him any remunerauon
for loss of ume incurred in such attendance is a promise without consideration.

I[n spite or, perhaps, because of the obvious character of the argument, the
cases in which it has been raised are few; and some of them at least disclose
a tendency to uphold the agreement by assuming that something more was
undertaken than the bare discharge of the duty. Thus in England v Davidson,'
the defendant offered a reward to anyvone who should give informadon
leading to the conviction of a felon. The plaindff, a police constable, gave such
evidence. The defendant pleaded. not only that the plaintiff had merelydone
his duty, but that the contract was against public policy. Lord Denman's
judgment, rejecting these pleas, consists of two sentences.

[ think there may be services which the constable 1s not bound to render, and
which he may therefore make the ground of a contract. We should not hold a
contract to be against the policy of the law, unless the grounds for so deciding
were very clear.

Similar arguments were considered and again rejected in the more modern
case of Glashrook Bros v Glamorgan County Council.* The question had arisen
as to how best to protect a coal mine during astrike. The police authorites
thoughtitenough to provide a mobile force, the colliery manager wanted
astationary guard. [twas ultimatelyagreed to provide the latteratarate of
payment which involved the sum of £2,200. The company refused to pay
and, when sued, pleaded the absence of consideration. The House of
Lords gave judgments for the plaintiffs. The police were bound to afford
protection, but they had a discretion as to the form it should take, and an
undertaking to provide more protection than in their discretion they
deemed necessary was consideration for the promise of reward. Viscount
Cave LC said: z

If in the judgment of the police authorities, formed reasonablyand in good faith,
the garrison was necessary for the protection of life and property, then they were
not entitled to make a charge for it.

20 (1831) 1 B & Ad 950. See also Morms v Burdett (1808) | Camp 218, where it was held
that, in so far as a high bailiff or a sheriff is required by law to do certain acts and incur
certain expense in the course of a parliamentarv election, there is no consideration
for a promise by the successful candidate to rzimburse him.

(1840) 11 Ad & El 356.

(1925] AC 270.
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In Hams v Sheffield United Football Club Ltd® the defendants argued that this
meantthat they were notobliged to pay for the large number of policemen who
auwended their ground at home matches because, in present conditons of
crowd behaviour, a major police presence at the ground was necessary to
preserve law and order. The Court of Appeal thought that there was a
fundamental difference on the facts. In the Glasbrookcase the threat to lawand
order was external to the parues since neither could call off the strike. [n the
present case, the defendants had voluntarily chosen to put on their matches
attimes, typtcally Saturday afternoons, when large attendances and therefore
large possibilities of disorder were likely and when a substantial police
presence could only be achieved by calling policemen off their rest days and
paying large sums of overtime. The police authority were therefore entitled
to be paid.

Thereadiness of the judges thus to find a consideration if this be humanly
possible is illustrated by the case of Ward v Byham.*

A man and a woman, though not married, lived together from 1949 to
1954. In 1950 a child was born to them. In 1954 the man, the defendant
in the case, turned the woman out of his house but keptand looked after
the child. Some months later the woman, the plaintiffin the case, asked
for the child. The defendant wrote offering to let her have the child and
to pay £1 a week for its maintenance provided (a) the plmnuff could

‘prove that she will be well looked after and happy’, and (b).‘tha: she is
allowed to decide for herself whether or notshe wishes to live with you'.
The plaintiff then took the child. For seven months the defendant paid
the weekly sum as agreed, butthe plaintiff then married another man and
the defendant stopped payment. - -

The plaintff sued for breach of contract and the defendant pleaded the
absence of consideration. By section 42 of the National Assistance Act 1948,

the mother of an illegitimate child was bound to maintain it; and it was
therefore argued that the motherhad done no more than promise to fulfither
statutory duty. But the Court of Appeal gave judgment for the plaindff. The
majority of the court (Morris and Parker L]]) held thatshe had exceeded the
duty cast upon her by the Act by promising, in accordance with the terms of
the defendant's letter, both to ‘look after the child well’ and satisfy the
defendant thatit was "happy’, and to allow the child to decide which home it
preferred. There was thus ‘sufficient’ consideration for the defendant’s
promise to pay. Denning L] was prepared to go further and hold that the
father’s promise was binding even if the mother had done no more than she
was already bound to do since ‘a promise to perform an existing duty, or the
performance of it, should be regarded as good consideration, because itisa
benefit to the person to whom it is given'.*

3 [1988] QB 77, (1987] 2 All ER 838. The action was in form a claim under the Police
Act 1964 for paviment for “special police services’ but the test applied by the court was
exactly the same as that applied under the general law of contract.

4 [1956] 2 All ER 318, [1956] | WLR 496. Cf Horrocks v Forray [1976] 1 All ER 737, [1976]

I WLR 220.

Ibid at 319, 438, respectivelv. See aiso Willium: -+ Williams [1957] 1 All ER 305, [1957]

1 WLR 148, where Denning L] repeated this statement but added the qualificaton,

‘so long as there 1s nothn.z in the treasacton which is contrary to the public interest’.
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2 WHERE THE PLAINTIFF IS BOUND BY AN EXISTING
CONTRACTUAL DUTY TO THE DEFENDANT®

The somewhat obvious rule, that there is no consideration if all that the
plaintiff does is to perform, or to promise the performance of, an obligation
already imposed upon him by a previous contract between him and the
defendant, is illustrated by a group of cases in the first half of the nineteenth
century. In Stilk v My-ick’ a seaman sued for wages alleged to have been earned
on avoyage from London to the Baltic and back. In the course of the vovage
two sailors had deserted, and, asthe captain could not find any substitutes, he
promised the rest of the crew extra wages if they would work the ship home
short-handed. In the earlier case of Harrisv Watsor* Lord Kenyon had rejected
a similar claim because it savoured of blackmail; but Lord Ellenborough in
Stilkv Myrick, though he agreed thatthe action would notlie, preferred to base
“his decision on the absence of consideration. The crew were already bound
by their contract to meet the normal emergencies of the voyage and were doing
no more than their duty in working the ship home. Had they exceeded their
duty, orif the course of events, by making the ship unseaworthy, had relieved
them from its performance, the case would have been different. Thus in
Hartley v Ponsonby® the shoitage of labour was so great as to make the further
prosecution of the voyage exceptionally hazardous, and, by discharging the
surviving members of the crew from their original obligation, left them free
‘to enter into a new contract. Both the general rule and the qualification to it
were regarded as still good law by Mocatta ] in North Ocean Shipping Go Ltd v
Hyundai Construction Co Ltd S:ilk v Myrick was reconsidered by the Court of
Appeal in Williams v Roffey Bros & Nicholls (Contractors) Ltd.” In this case the
defendants were a firm of building contractorswho entered intoa contract for
the refurbishment of a block of 27 flats. They sub-contracted the carpentry
work to the plaintiff for £20,000. Although there wasno formal arrangement
to this effect, the plaintiff was paid money on account. Afterthe contracthad
been running for some months and the plaintiff had finished the carpentry
atnine of the flats and done some preliminaryworlin all the rest, forwhich-
he had received some £16,200 on account, he found that he was in financial
difficulties.~ These difficulties aros. partly becruse the plaintiff had
underestimated the costof doing theworkin the first place and partlybecause
‘of faulty supervision of his workmen. The plaintiff and the defendants had a
meetngatwhich the defendants agreed to pay the plaintiff a further £10,800
atarate of £575 per flat to be paid aseach flat was completed. The plaintiff
carried on work and finished some eight further flats but only one further
paymentof £1,500 was made.

The plaintiff stopped work and brought an action for damages. The
defendants argued that they were not liable as they had simply promised 10
pay the plaintiff extra for doing what he was in any case obliged to do, thatis
to finish the contract. The Court of Appeal might perhaps have found

=4

Reynolds and Treitel 7 Malava L Rev 1.

7 (1809) 2 Camp 317.

8 (1791) Peake 102.

9 (1857) 7E & B 872. '

10 [1979] QB 705, [1978) 3 Al ER 1170. This case is discussed more fullv at p 342, below.
See aiso The Proodos C [1981) 3 All ER 189

11 [1990) 1 All ER 512. Halson 106 LQR 183: Phang 107 LQR21: Adams & Brownsword
53 MLR 536.
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consideradon in what Russell L] described as the repiacementot "a haphazard
method of payment by amore formalised scheme involving the pavmentof the
specified sum on the completon of each flat' since itwas clear thatunder the
original contract there was no express agreementfor stage payments. However,
all three members of the Court of Appeal appear to have concurred in the
leading jJudgment which was delivered by Glidewell L] who said:

The present state of the L. on this subject can be expressed in the following

proposition:

(i) if A has entered into a contract with B to do work for. or to supply goods or
services to, B in return for payment by B, and

(i) ar some stage before A has completely performed his obligations under the
contract B has reason to doubt whether A will, or will be able to, compiete
his side of the bargain, and

(iii) B thereupon promises A an additional payment in return For A's prm:msc to
perform his contractual obligatons on tme, and . I

(iv) as a result of giving his promise B obtains in pracncc a beneﬁt, or ebviates

a disbenefit, and o S
(v) B's promise is not given as a result of economic duress or Emud on the part
of A, then "

(vi) the benefit of B is capable of bcmg consnderauon for B’s promise, so that the
promise will be legally bmdmg

Itis clear thatwhere one partytoa contrac[ refuses to go on uniess he is paid
more, this will often be improperand in modern cases has been characterised
as economic duress. This topic is discussed ina later chapter.” In the present
case, however, there was no suggestion that the plaintiff had ever made any
improper threat. Glidewell L] thought that in the circumstances the critical
question was whether the defendants had received a benefit. It is clear that
in cases of this kind thereare often good commercial reasons whya promisor
would choose to promise more to ensure the performance. If the promisee
were to go out of business or become insolvent it would almost inevitably cost
a good deal more to engage somebody to complete the work. Good and
reliable trading partners ar= hard to find and it may be sensible to help them
keep afloat rather than look for a new partner.

This decmon has been forcefully criticised by Coote as ‘remote from receued
learning’." Alternatively, it may be regar ded as no more than the realistic
acceptance thatthe true rationale of Stilk v Myrickis that the promise to pay extra
was procured by threats. However, the situation cannot be quite so simple.
Presumably if the promisor, without anv solicitation or discussion with the
promisee, simplywrites to the promisee to say that he has spontaneously decided
to pay a bonus at the end of the contract, that is a gratuitous promise and not
enforceable since hereceives no benefitforit. On the other hand, if the promisee
goes so far as to suggest that he will not perform unless he is paid extra then the
matter goes off to be considered as one of economic duress. This leaves a rather
narrow track in which he brings his difficulties to the attendon of the promisor
and enables the promisor to realise that he may notcomplete performance unless
he is paid more but without coming anywhere near threatening not to perform.
[tis not clear that this would prove an easy distinction to apply in practice.

12 This proposition was considered and reworded by Santow | in Musumea v Winadell Pty
Led (1994) 34 NSWLR 723 at 747.

13 See pp 341-343, below.

14 3 JCL 23 at 24. Sce also Anangel Atlas v [HI Co Litd (No 2) [1990] 2 Llovd’s Rep 326 at 545.
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A very similar problem which has given rise to very extensive litigation is

this:

If A owes B a debt and pays or promises to pay part of it in return for B's
promise to forgo the balance, can A hold B to this promise?

The problem differs slightly from that propounded in Stilk v Myrick. There a
person sought fresh remuneration for the performance of an existing
contractual duty: here he seeks to avoid the duty.” The problem was familiar
to the common lawyers before the development of assumpsit as a contractual
remedyand therefore before the doctrine of consideration had been envisaged.
Its implications were examined within the sphere of debt in 1455 and again
in 1495.% In the latter year Chief Justice Brian stated a rule which, if set in an
archaic environment, has still a modern connotation.

Theaction is brought for £20, and the concord is that he shall pavonly £10, which
appears to be no satisfaction for the £20; for payment of £10 cannot be pavment
of £20. But if it was of a horse which was to be paid according to the concord,
this would be good satisfaction, for it does not appear that the horse be worth
more or less than the sum in demand.

The writ of debt rested on the idea not of promise but of duty, and a partial
performance could not be received as a discharge of that duty. Even to allow
a substituted performance might seem to offend against the principle upon
which the writwas based, and was, at anyrate, the utmost relaxation which the
law could permit

‘The rule enunciated by Chief Justice Brian was adopted in 1602 in Pinnel s
CaSt’ 17 ,

Pinnel sued Cole in debt for £8 10s due on a bond on 11 November 1600.
Cole’s defence was that,at Pinnel’s request, he had paid him £5 2s-6d on
1 October, and that Pinnel had accepted this payment in full satisfaction
of the original.debt

Judgmentwas given for the plaintiff ona pointofpleading, but the court made
itclear that, had itnotbeen fora technical flaw, theywould have found for the
defendant, on the ground that the part payment had been made onan-earlier
day than that appointed in the bond. The debt could be discharged, not by a
merely partial performance of the original obligation, but only through the
introduction, at the creditor’s request, of some new element—the tender of
a different chattel or part pavment at a fresh place or on an earlier date.

Payment of a lesser sum on the day in sausfaction of a greater cannot be anv
sausfaction for the whole, because it appears 1o the Judges that by no possibility
a lesser sum can be a satisfaction to the plaintiff for a greater sum. But the gift
of a horse, hawk or robe, etc. in satisfaction is good. For it shall be intended that
a horse, hawk or robe, etc. might be more beneficial to the plaintiff than the
money in respect of some circumstance, or otherwise the plaintiff would not have
accepted it in satisfaction ... The pavment and acceprance of parcel before the
day in sausfaction of the whole would be a good satisfacton in regard of

15 The agreement to discharge a previous debt is often discussed under the title of accord
and satisfaction. The accord is the agreement 1o discharge the exisung obhgauon, the
satisfaction 1s the consideraton required to support it. See p 627. below.

6 Anon (1455) YB 33 Hv 6. fo 48, pl 82: Anon (1495) YB 10 HY 7. fo 4. pl 4

7 (1602) 5 Co Rep 117a. Simpson History pp 103-107.
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circumstiance of ume; for peradventure parcel of it before the day would be more
beneficial to him than the whole at the day, and the value of the sausfacton is
not material. So if | am bound in £20 to pay vou £10 at Westminster, and vou
requestme to payyou £5 atthe dayat York, and vou will acceptitin full satsfaction
of the whole £10. it is a good sansfacton for the whole: for the expenses to pay
it at York 1s sufficient sausfacuon.

[t will be observed that the plaintiff sued in' Pinnel’s Case not in assumpsit but
in debt, so that no question of consideration arose. But the problem had
already been discussed in the new contractual environment in Richards v
Bartlet in 1584."™ A buver, sued in assumpsit for the price of goods, pleaded
a promise by the seller to accept 3s 4d in the pound. The plea was held bad
on the ground that there was no consideraton for this promise. ‘For no profit
butdamage comes to the plainuff by this new agreement, and the defendant
is not put to any labour or charge by it.” The decision was followed in
subsequent cases; and =z rule, originating inr the peculiar requirements of
debt; was thus acclimatised in the alien soil of assumpsit. This transference
of thoughthas been severelycriticised.” A plaintiff who sued in assumpsit was
required to prove consideration for the defendant’s undertaking; but there
was no logical need to lay a similar burden upom a party who sought to use a
promise only by way of defence. The presence of consideration was vital to the
formadon of'a contract, butirrelevant to itsdischarge. The decision in Richards
v Bartlet, however, while by no means inevitable and certainly unfortunate in
its results,” was not unintelligible. Assumpsit rested on promise as
conspicuously as debt on duty, and the judges not unnaturally reacted by
treating the promise, on which the defendant relied, as binding onlv on the
same conditions as the original promise on which the plaintiffsued. Butif this
argumentwere once accepted, the defendant must prove a consideration for
the plaintiff’s promise to discharge the contract, and he could hardly satisfy
this requirement by performing or promising to perform no more than a part
of what he was already bound to do.

Whatever the merits of these rival arguments, the rule laid down in Richards
v Bartletor, asitis generally iflessappropriately called, the rule in Pinnel’s Case,
was accepted and applied by the courts. Not, indeed, until 1884 was it
challenged in the House of Lords in the case of Foakes v Beer.™

Mrs Beer had obtained ajudgmentagainst Dr Feakes for £2,090. Dr Foakes
asked for time to pay. The partiesagreed in writing that, if Dr Foakes paid
£500 atonce and the balance by instalments, Mrs Beerwould not ‘take anv
proceedings whatever on the judgment’. A judgment debt bears interest
as from the date of the judgment. The agreementmade no reference to the
question of interest. Dr Foakes ultimately paid the whole amount of the
judgment debt itself, and Mrs Beer then claimed the interest. Dr Foakes
refused to pay itand Mrs Beer applied ‘to be allowed to issue execution
or otherwise proceed on the judgment in respect of the interest’. Dr
Foakes pleaded the agreement and Mrs Beer replied that it was
unsupported by consideration.

18 (1584) | Leon 19. Simpson History pp 447-448. 170-475.

19 See Pollock Principles of Contract (13th edn) p 130): Ames Lectures on Legal History
pp 329 ff: Corbin 27 Yale L] 335. Contra, Williston on Contracts (3rd edn) para 120.

90 (1884) 9 App Cas 505.
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The House of Lords gave judgment in favour of Mrs Beer for theamountofthe
interest. The que:tion, ‘nakedly raised by the appeal’, was whether the so-
called rule in Pinnel’s Caseshould be rejected.

Lord Selborne said:

The doctrine itself ... may have been criticised, as questionable in principle, by
some persons whose opinions are entitled to respect, but it has never been
judicially over-ruled; on the contrary I think it has always, since the sixteenth
century, been accepted as law. 1t so, ] cannot think that your Lordships would
co right if vou were now to reverse, as erroneoiis, a judgment of the Court of
Appeal, proceeding upon a doctrine which has been accepted as part of the law
of England for 280 years.

The decision by the House of Lords may be criticised. Lord Blackburn,
indeed, had prepared a dissenting judgment and it was with reluctance that
he ultimately acquiesced in the views of his colleagues. ‘All men of business’,
he pointed out, ‘everyday recognise and act on the ground that prompt
payment of a part of their demand may be more beneficial to them than it
would be to insist on their rights and enforce paymentof the whole." There
is however something to be said on the other side. Itis tempting to think of
2 creditor as like a villain in a Victorian melodrama, twiddling his wax
moustache at the thought of foreclosing the mortgage on the heroine’s
ancestral home. Thisvision tends to obscure the fact thatinreal life, itis often
the debtor who behaves badly, fobbing off the creditor with excuses and using
every device to avoid repayment so thatin the end the creditor is driven to
accept less than is due. The real criticism of Foakes v Beer is perhaps that it
provides no means by which such cases can be treated differently from
genuine bargains.

In Re Selectmove Lid® the taxpayer company owed the Revenue substantial
amounts ofincome tax and national insurance contributionsand the company’s
managing director at a meeting in July 1991 with the collector of taxes
suggested that the company should pay the tax and national insurance
contributions as they fell due and repay the arrears at the rate of £1,000 per
month from 1 February 1992. The collectorsaid that the proposal went further
than he would have liked and that he would seek the approval of his superiors
and revert to the companvif itwas unacceptable. The company heard nothing
further until 9 October 1991 when the Revenue demanded payment of the
arrears in tull: In due course, the Revenue served a statutory demand and
presented a winding-up petition. The company sought to resist this on the
grounds that the debt was disputed by the company in good faith and on
substantal grounds.

Itis clear that bv October 1991 the company had failed to keep up with the
pavments which it had itself proposed. Even if the meeting in July had
therefore given rise to a binding agreement.itwould have been very doubtiul
whether the company could hold the Revenue to the bargain since they had
not kept their own side of it.

The Court of Appeal, however, considered whether the July arrangement
did give rise to a binding agreement in the first place. This obviously
presented a number of problems such as, for instance, whether the collector

Tbid a1 622
119957 2 All ER 531. Pcel 110 LQR 353
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had done enough to indicate a concluded agreement® and whcther he had
actual or apparentauthority to bind the Revenue to such an agreement. The
central quesuon which was discussed, however, was whether or not, assuming
all these difficulties could be overcome, an arrangement of this kind would
be binding or whether itwould fail for lack of consideration. Counsel for the
taxpayer argued that the decision of the Court of Appealin Williams v Roffey
Bros* provided authority for the proposition thata promise to perform an
existing obligation can amount to good consideration provided there are
practical benefits to the promisee. The Court of Appeal rejected this
argument. Peter Gibson L] said:

I see the force of the argument, but the difficulty that I feel with it is thatif the
principle of Williams’ case is to be cxtended o an obligaton o make payment,
itwould in effect leave the principle in Foakesv Beerwithoutanyapplicaton. When
acreditor and a debtor who areatarm's length reach agreementon the payment
of the debt by instalments to accommuodate the debtor, the creditor willno doubt
always see a practical benefit to himself in so doing. In the absence of authority
there would be much to be said for the enforceability of such a contract. But that
was a matter expressly considered in Foakes v Beervet held not to co nstitute good
consideration in law. Foakes v Beer was not even referred to in Williams'case, and
itis in my judgment impossible, consistently with the doctrine of precedent, for
this court to extend the principle of Williams'case to any circumstances gove rned
by the principle of Foakes v Beer.

Exceptions to the rule

The decision in Foakesv Beerhas been criticised but not yetabrogated.” There
are however important qualifications to it. The firstisas old as the rule iself.
The rule does not apply where the debtor does some thing ditferent, for
example, where, with the creditor’s consent, he delivers a horse in full
settlement of the debt. Justas where Asellsahorse to B for £100, the courtwill
notinquire whether the horse isworth more or less than £100,soif Adelivers
ahorse to B in discharge of a debt of £100, the court will again notinquire as
to itsvalue. So an agreed payment of a peppercornwilldoand, a fortiori, £50
plus a peppercorn will do. So too early paymentofa smaller sum or payment
at a different place will do.”

If any new element in the debtor's promise should be regarded as
constituting consideration for the discharge of the original debt, it was
tempting to urge that the tender of a promissory note was a sufficient novelty
for the purpose. Byaccepting the peculiar obligation inherentinanegotiable
security, the debtor would be doing something which he was not already
bound to do. The point was taken in 1846 in Sibree v Tripp.”

The defendant owed the plaintiff £1,000 and was sued for this sum. The
action was settled on the terms that the defendant would give the plaintiff

See p 100, above.

[1990] 1 All ER 512.

The Law Revision Committee proposed such abrogation in 1937, but the proposal has

not so far been implemented.

6 Early pavment is always of some value to the creditor. Payment at another place may
be simply for the convenience of the debtor. in which case, it would not amount to
consideration: Vanberzen v St Edmund's Properties Lid [1933] 2 KB 223.

= (1846) 13 M & W 23, having been previously rejected in Cumber v Wane (1721) 1 Stra

426.
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promissory notes for £300 in full satisfaction. One of the notes was notmet,
and the plaintff then sued (inter alia) for the original £1,000.

The Court of Exchequer gave judgment for the defendant. Baron Alderson
re-examined the whole position.

Itis undoubtedly true, that payment of a portion of a liquidated demand. in the
same manner as the whole liquidated demand ought to be paid, is payment only
in part; because it is not one bargain, but two; namely, payment of part and an

-agreement, without consideration, to give up the residue. The Courts might very
well have held the contrarv and have left the matter to the agreement of the
parties; but undoubtedly the lawis so settled. But if you substitute a piece of paper
or a stick of sealing-wax, it is different, and the bargain may be carried out in its
fullintegrity. A man may give, in satisfaction of a debt of £100, a horse of the value
of £5, butnot £5. Again, if the time or place of payment be different, the one sum
may be a satisfaction of the other. Let us, then, apply these principles 1o the
present case. If for money you give a negotiable security, you payitin a different
way. The security may be worth more or less: it is of uncertain value. That is a case
falling within the rule of law I have referred to.

The decision in Sibree v Tripp was applied by the divisional court in Goddard v
O'Bnen* in 1882 to a pavment by cheque, and its rationale was accepted in an
obiter dictum by Lord Selborne in Foakes v Beer.* To give negotiable paper was
1o furnish fresh consideration. '

Alayman would no doubt be surprised to find thata promissory nnote for £300
would discharge a debt of £1,000 whereas payment of £300 in cash would not
do. Granted the premises however the rule was logical enough, since negotiable
instruments do-have some advantages over cash ( eg greater ease of portability
and wransferability) for which a creditor might bewilling to pay. The extension
10 pavient by cheque was another matter since-creditors do not usually accept
paymentby chequeinorder to obtain the advantages of a negotiable instrument.
Normally payment by cheque, even of the full sum, affects onlya condidonal
discharge of the debtso that the debtis cxﬁﬁ'g’uished onlywhen‘the cheque s
honoured and itwould be/inconsistent with normal business Ppractice to have
different rules for payment ueand by cash.1n 1965in'D & C Builders Lid
v:Rees' the Gourtof: refused to recognise the distinction.

The plaintiffs were a small firm. Theydid work for the defendant, for which
the defendantowed them £482. For months theypressedfor payment. At
length thedefendant s wife, acting for herhusband and knowing thatthe
plaintiffs were in financial difficulties, offered them £300 in settlement.
If they refused this offer, she said, they would get nothing. The plaintiffs
reluctantly agreed. They were given a-cheque for £300, which was dulv
honoured. Then they sued for the balance of the original debt.

The Court of Appeal gave judgment for the plaintiffs. The position was stated
in the forceful terms by Lord Denning."

It 1s a daily occurrence that a merchant or radesman, who is owed a sum of
money, is asked 1o take less. The debtor says he is in difficulties. He offers a lesser
sum in setement, cash down. He says he cannot pay more. The creditor is

& (1882) 9 QBD 37.

¢ (1884) 9 App Cas 605

10 [1966] 2 QB 617. [1965] 8 All ER 837
11 Ibid ar 623 and 839-84(. respectiveiy
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considerate. He accepts the profiered sum and forgives him the rest of the debt
The question arises: is the setlement binding on the creditor? The answer is that.
in point of law, the creditor is not bound by the settiement. He can the next dav
sue the debtor for the balance, and getjudgment ... Now suppose that the debtor,
insteac of paving the lesser sum in cash, paysit by cheque. He makes outa cheque
for the amount. The creditor accepts the cheque and cashes it. Is the position
anv different? I think not. No sensible distinction can be taken between pavment
of a lesser sum bv cash and payment of it by cheque. The cheque, when given, is
conditonal payment. When honoured, itis actual payment Itis then just the same
as cash. If a creditor is not bound when he receives a payment by cash, he should
not be bound when he receives payment by cheque.

The Court of Appeal thus overruled the decision of the divisional court in
Goddard v O’Brien. Sibree v Tripp, as it had been decided by a tribunal of equal
standing with themselves, could not be rejected but was distinguished. In
Stbreev Tripp the promissory notes were taken not as conditional payment but
in absolute discharge of the original debt. Clearly if the notes had been given
only as conditional payment, the plaintff’s claim would have succeeded inanv
event, since one of the notes bad not been honoured.™

A second exception was suggested by Denning J as he then was, in Central
London Property Trust Ltd v High Trees House Lid.™

In September 1939, the plaintiffs leased a block of flats to the defendants
ataground rentof £2,500 perannum. In January 1940, the plaintiffsagreed
in writing to reduce the rent to £1,250, plainly because of war condigons,
which had caused manyvacanciesin the flats. No express ime limitwasset
for the operation of thisreducton. From 1940 to 1945 the defendants paid
the reduced rent. In 1945 the flats were again full, and the receiver of the
plaintiff company then claimed the full rent both retrospectively and for
the future. He tested his claim by suing for rent at the original rate for the
lasttwo quarters of 1945,

Denning ] was of opinion thatthe agreementof January 1940 wasintended as
atemporaryexpedientonlyand had ceased to operate earlyin 1945. The rent
originally fixed by the contractwas therefore payable,and the plaintffs were
enttled to judgment. But he was also.of opinion that, had the plaintiffs sued
for arrears for the period 1940 to 1945, the agreement made in 1940 would
have operated to defeat their claim.

‘Thereasoningof the learned judge isinteresung. He.agreed that there was
no consideration for the plaintdff's promise 1o reduce therent. If, therefore, the
defendants had themselves sued upon that promise, they must have failed.
Their claim would have depended upon a contract of which one of the essenual
elements was missing. But where the promise was used merelvasadefence, why
should the presence or absence of consideration be relevant’ The defendants
were notseeking to enforce a contractand need not prove one. Was there, then,
any technical rule of English lawwhereby the plaintiffs could be prevented from
ignoring their promise and insisting upon the full measure of their original
rights? At firstsight, the doctrine of estoppel would seem to supply the answer.
By this doctrine, if one person makes to another a clear and unambiguous
representation of fact intending that other to act on it if the representanon

12 Sce Chorlev 20 MLR 317 and his Gilbert Lectures on Banking (1967)
13 [1947] KB 13¢C
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turns out to be untrue, and if that other does act upon it to his prejudice, the
representor is prevented or ‘estopped’ from denying its truth. He cannot, as it
were, give himself the lie and leave the other party to take the consequences.
The doctrine would meetadmirably the situation in the High Trees case hut for
one difficulty. In 1854 in Jorden v Money,"* a majority of the House of Lords held
that estoppel could operate only on a misrepresentaton ofexistng fact. Upon
this basis it was impropertoapplyitwhere, asin the High Treescase, a party sought
to rely on a promise of furture conduct.”

To avoid this difficuity, Denning | sought to tap a slender sweam of
authority which had flowed in equity since the judgment of Lord Cairns in
1877 in Hughes v Metropolitan Rly Co."

In October 1874, a landlord gave his tenant six months’ notice to repair
the premises. If the tenant failed to comply with it, the lease could be
forfeited. In November the landlord started negotiations with the tenant
for the sale of the reversion, but these were Broken off on 31 December.
Meanwhile the tenant had done nothing to. repair the premises. On the
expiry of six months from the date of the original notice the landlord
claimed to treat the lease as forfeited and broughtan action of ejectment.

The House of Lords held that the opening of negotiations amounted to a
promise by the landlord that, as long as they continued, he would not enforce
the notice, and it was in reliance upon this promise that the tenant had
remained quiescent. The six months allowed for repairs were torun, thercfore,
only from the failure of the negotiations and the consequentwithdrawal of the
promise, and the tenant was entitled in equity to be relieved against the
forfeiture. Lord Cairns said:"

Itis the first principle upon which all Courts of Equity proceed, thatif parties who
have entered into definite and distinct terms involving certain legal results—
certain penaldes or legal forfeiture—afterwards by their own act or with their
own consent enter upon a course of negotiations which has the effect of leading
one of the parties to suppose that the strict rights arising under the contract will
not be enforced or will be keptin suspense, or held in abeyance, the person who
otherwise might have enforced those rights will not be allowed to enforce them
where itwould be inequitable having regard to the dealings which have thus taken
place between the parties.

faken at their full width and without regard to the facts of the case, these
observations mightappearin conflict with the decision in forden v Money but

L]
4 (1854) 5 HL Cas 185.

15 Professor Atiyah subjected forden v Money to a searching analysis in Essays on Contracts
pp 231-239. He suggests that, had the judgments in that case been properly interpreted
and applied, there would have been no need for the later development of a distinct
doctrine of ‘promissory estoppel’. He reluctantly concedes, however, that the doctrine
‘has now itself grown so strong and vigorous that it may be too late for the courts to
recognise what they have acrually done’. Certainly forden v Money has been treated in
many later cases as authority for the proposition in the text. See eg Citizens’ Bank of
Louisiana v First National Bank of New O-leans (1873) LR 6 HL 352; Maddison v Alderson
(1883) 8 App Cas 467; Spencer Bower and Turner Estoppel by Representation (3rd edn,
1977) pp 31-35. -

16 (1877) 2 App Cas 439. This case was followed and applied in Birmingham and District
Land Co v London and North Western Rly Co (1888) 40 ChD 268; Salishury v Gilmore [1942)
2 KB 38, [1942] 1 All ER 457.

17 (1877) 2 App Cas 439 at 448.
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that case was not cited and no mention of estoppel was made in the
judgments. It seems unlikelv that the House of Lords had forgoten Jorden
v Money which had been followed with approval onlv four vears before.™ It
is much more probable that the decision was recognised as entirelv consistent
with Jorden v Money. Two additional factors, at least, were present. The firstwas
that the landlord sought to-enforce a right. that to forfeit the lease. which
onlyarose because the tenant, relying on the landlord, had not repaired. 1f
the decision had gone the other way the landlord’s right to have the
premises repaired would have been transmuted into a much more valuable
right to forfeit the lease. Itis easv to see that this would be grosslvunfair. The
second distinction was that the decision of the House of Lords simply
suspended and did not extinguish the landlord’s right to bave the premises
repaired. The tenant was given extra time to repair but not relieved of his
obligation to do so.

If we apply the principle of Hughes v Metropolitan Rly Co to the facts of the
High Trees case it can readilv be seen that the landlords, having accepted part
of the rent in full settlement one quarter day, could not next day purport to
distrain for the balance and thatif they decided to claim the balance, they must
at least give extra ime for payment. But Denning | stated L.bél he would have
been prepared to hold the landlord’s right to the balance of the rent
extinguished and was clearly therefore seeking to take the principle a stage
further.

Since 1947 the precise status of the doctrine has been a subject of much
speculation® -and Lord Hailsham LC has stated™ that

The time mav soon come when the whole sequence of cases based on promissory
estoppel since the war, beginning with Centrai London Property Trust Ltd v High Trees
House Ltd, v — need to be reviewed and reduced 1o a coherent body of doctrine
by the court: * do not mean to say that any are 1o be regarded with suspicion.
Butasiscomn. nwithan expanding doctrine they do raise problems of coherent
exposition wi “h have never been systematicallv explored.

Amajor difficul instatngthe law in this area is that many of the leading cases
can be explained as involving-éither the present doctrine or a consensual
variation supported by consideration’ or as examples of waiver. In most cases
this does no more than cause inconvenience 10 writers of textbooks but
exceptional situations do occur where doctrinal purity produces pracucal
results. In principle one -ought first to consider whether the transaction is
contractually binding for “even if an esioppelanav give nse 102 contractual

18 Citizens’ Bank of Loutsuana v Furst National Bank of New Orleans (1873) LR 6 HL 352

19 Spencer Bower and Turner Estoppel by Representation (3rd edn) ch XIV: Denning 15
MLR 1, 5 JSPTL 77: Sheridan 15 MLR %25: Bennion 16 MLR 441: Wilson 67 LQR $30.
(1965] CL] 93; Gordon [1963] CL] 992; Jackson 81 LQR 84, 223 Clarke [1974] CL]
960: Seddon 24 1CLQ 438: Stoljar 3 JCL 1. Leord Denning's own extra-judicial account
of the doctrine 1s contained in The Discipline of Law Pt 5.

90 Woodhouse A C Israel Cocon Lid SA v Nigerian Produce Marketing Co Lid [1972] AC 741
at 758, [1972] 2 Al ER 271 a1 282.

1 See p 619, below: Swoljar 35 Can Bar Rev 485; Dugdale and Yates 39 MLR 680: Adams
36 Conv 245: Reiter 27 U Toronto L] 439.

9  See p 624. below. Lord Denning MR has suggested 1n 2 number of judgments and 10
his book that estoppel and waiver are the same doctnine but this seems vern doubtiul
Brikom Investments Ltd v Carr [1979] QB 467. [1979] 2 All ER 75%. See alsa Moter O2
Helias (Coninthi Refinemes SA 1 Snappng Corpr of India Tnr hancheniungae [1990
Llovd’s Rep 391. '
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obligadon, itdoes not follow, and it would be astrange doctrine, thata contract
gives rise to an estoppel'.*

We will consider first those aspects of the doctrine which appear well
settled and then discuss the areas of uncertainty. Gy

(1) There is now substantial judicial support for describing the doctrine,
whatever its precise content, as one of *promissory estoppel’.’ In some earlier
discussions the title ‘equitable estoppel’ was cmployed but as Megarry | has
pointed out® equitable estoppel includes both proprietary estoppel® and
promissory estoppel.’

(2) The docurine operates only by way of defence and not as a cause of
acuon.
- This was made clear by the judgments of the Court of Appeal in Combe v
Combe?
A wife started proceedings tor divorce and obtained a decree nisiagainst
her husband. The husband then promised to allow her £100¢ per annum
frecof tax as permanent maintenance. The wife did not in fact applytothe
Divorce Courtformaintenance, but this forbearance wasnot at the husband’s
request. The decree was made absolute. The annual payments were never
made and ultimately the wife sued the husband on his promise to make
them. '

Byrne ] gave judgment for the wife. He held, indeed, that there was no
consideration. for the husband’s promise. It had not been induced. by any
undertaking on the wife’s part.to forgommaintenance; and, in any case, since
it was settled law that maintenance was exclusively a matter for the court’s
discretion, no such undertaking would have been valid or binding.’ But he
thought that the principle enunciated in the High Trees case enabled the wife
to succeed, since the husband had made an unequivocal promise to pay the
annuity, intending the wife to act upon it, and she had in fact so acted.

3 Secretary of State for Empioyment v Globe Elastic Thread Co Ltd [1979] 2 All ER 1077 at 1082,
[1979] ICK: 706 at 711. ]

4 See eg Lord Hailsham LC, above, n 14; per Buckley | in Beesly v Hallwood Estates Lid
[1960] 2 All ER 314 ar 324, [1960] 1 WLR 549 ac 560; per Lord Hodson in Emmanacel
Ajayi v RT Briscoe (Nigeria) Ltd [1964] 3 All ER 556 at 559, [1964] 1 WLR 1326 at 1330;
per Megarry J in Slough Estates Ltd v Slough Borough Council (1967) 19 P & CR 326 at
362.

5 Re Vandervell’s Trusts, White v Vandervell Trustees Ltd (No 2) [1974] Ch 269 at 300-301, [1974]
1 All ER 47 at 74-75; reversed on other grounds [1974] Ch 269, [1974] 3 All ER 205.

6 That is the line of cases running from Dillwyn v Liewelyn (1862) 4 De GF & 5170 E
R [ves [nvestments Ltd v High [1967] 2 QB 379, [1967] 1 All ER 504. See Spencer Bower
and Turner Fstoppel by Representation (3rd edn) ch XIL ’

7 A different objection is that the name equitable estoppel may obscure the fact that
the rule in forden v Money was in itself an equitable one, the case going on appeal to
the House of Lords from the Court of Chancery. Yet a third objection is that it is no
longer appropriate to try to distinguish between the rules of common law and equity
in this area: per Lord Simon of Glaisdale in United Scientific Holdings Ltd v Burnley
Borough Council [1978] AC 904 at 945, [1977] 2 All ER 62 at 84. In Crabb v Arun District
Council [1976] Ch 179 at 193, [1975] 3 All ER 865 at 875, Scarman L] dic not find the
distinction between proprictary and promissory estoppel valuable.

3 [1951] 2 KB 213, [1951] 1 All ER 767. See also The Proodos C (1981] 3 All ER 189,

9 See Hyman v Hyman [1929] AC 601. The common law position is now modified by statute
so that a wife, despite her promise not to sue for maintenance in return for her
husband’s promise of an allowance, may sue for that allowance, though the husband
may not enforce her promise. See Cretney Principles of Family Law (5th edn) pp 443
456. This does not overturn the principle in Hyman v Hyman. See p 447, below.
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This decision was clearly an illegitimate extension of a principle which, if
itis to be reconciled with orthodox doctrine, must be used only as a defence
and not as a cause of action. To allow a plaintff to sue upon such a promise
is simply 10 ignore the necessity of consideration. The Court of Appeal
therefore reversed the decision; and Denning L] took the opportunity to
restate the position.

The principle stated 1n the High Trees case ... does not create new causes of action
where none exisied before. It only prevents a party from insisting upon his strict
legal rights, when it would be unjust to allow him 1o enforce them, having regard
to the deaiings which have taken place between the parties.

The other twojudgesin the Courtof Appeal. Birkettand Asquith LJJ, were
clear that the principle mustbe ‘used asashield and notasasword’." This
striking metaphor should not be sloppily mistranslated into a notion that
only defendants can rely on the principle. There is no reason why a
plaintiff should notrely on it, provided that he hasan independent cause
of action. So, if upon the facts of Hughes v Metropolitan Rly Cothe landlord
had gone into possession, putting the tenantinto the position ofplamufi
the result would surelv be the same. On such facts the tenant’s cause of
action would be the lease and the doctrine would operate to negative a
possible defence bvthe landlord that he was entitied to forfeit. As Spencer
Bower savs ‘“Estoppel mavbe used either asa minesweeper or aminelayer,
butnever as a capital shlp' P

(3) Finally it issettled that there must be a promise. either by words or by
conduct, and thatits effectmust be clear and unambiguous.” An interesting
example of this principle in operation is the decision of the Supreme Court
of Canadain john Burrows Ltd v Subsurface Surveys Lid.»

A contract of loan provided for monthlyrepayments and gave the creditor
anghttodemand repayment of the whole sum if anyinstalment were paid
more than ten days late. Of the first eighteen payments, eleven were more
than ten days late without objection. Itwas held that thisdid not disenttle
the creditor from exercising hisright of acceleration when the nineteenth
instaiment was late.

We now turn to consider those aspects of the doctrine which remain unsettled.

10 Cf Jackson 8] LQR 84. 222: Re Wyvern Developments Ltd [1974] 2 All ER 535, [1974]
1 WLR 1097: Auvah 38 MLR 65 at 67. Cf Arpny Trading Development Co Lid v Laprd
Developments Ltd [1977) 3 All ER 785, [1977] 1 WLR 444. Promissory estoppel can be
a cause of acdon 1n the United States: Restaiement of Centracts art 90. Henderson 78
Yale L] 343. In the important case of Waltons Stores (Interstate) Lid v Maher (1988) 76
ALR 513, the High Coust of Australia has allowed promissory esioppel to be used as z
cause of acuon. Bagot 62 AL] 926. See also Austotel Ltd v Franklins Selfserve Pry Ltd (1989)
16 NSWLR 582: Parkinson 3 JCL 50. Mescher 64 AL] 536. Duthie 104 LQR 362.

11 See per Luckhoo JA in jamaica Telephone Co Ltd v Robmson (1970) 16 WIR 174 at 179
1t seems thai propnetary as opposed 10 promissorv estoppel may in some cases support
a cause of acnon. See Crabh v Arun Distnct Council [1976]) Ch 179, [1975] 3 All ER 865
The reasoning of the Court of Appeal in this case is critcised by Auvah 92 LQR 174
on the basis that the facts would have supported a finding of conwract but this 1s
convincingly refuted by Millert 92 LQR 342,

19 Woodhouse A C Israel Cocoa Lid SA v Nigenan Produce Marketng Co Lid [1972] AC 741,
[1972) 2 All ER 271

15 (1968) 68 DLR (2d) 354. See alsu Lemonr v Hateln (1982) 152 CLR 406: Sution 1 JCL
205

14 Cf Garlick : Philisps 194% (1) SA 12] at 135, per Watermever C}



(1) We have already seen thatin Hughes v Metropolitan Riy Cothe House of
Lords held that the landlord’s right to have the premises repaired was
suspended and not extinguished. It has been widely though: that the
distinction between suspension and extinction is an essential aspect of the_
doctrine. [tis certainly factually presentin many of the leading cases including
the decision of the House of Lords in Tool Metal Manufacturing Co Ltdv Tungsten
Electric Co Ltd."

The appellants were the registered proprietors of British letters patent. In
April 1938, they made a contract with the respondents whereby they gave
the latter a licence to manufacture “hard metal alloys’ in accordance with
the inventions which were the subject of the patents. By the contract the
respondents-agreed to pay ‘compensation’ to the appellants if in any one
month they sold more than a stated quantity of the alloys.

Compensation was duly paid by the respondents until the oubreak of
war in 1939, but thereafter none was paid. The appellants agreed to
suspend the enforcementof compensation payments pending the making
of a new contract. In 1944 negotiations for such new contract were begun
butbroke down. In 1945 the respondents sued the appellantsinteralia for
breach of contract and the appellants counter-claimed for payment of
compensationas from 1 June 1945. The respondents’ action was substantially
dismissed, and all the arguments then centred on the counter-claim. The
Court of Appeal held in the first action'® that the agreement operated in
equity to prevent the appellants demanding compensation until they had
given reasonable notice to the respondents of their intention to resume
their strict legal rights and that such notice had not bee . givein.

In September 1950, the appellants themselves started asecond action'’
against the respondents claiming compensation as from 1 Janunry 1947,
The only question in this section action was whether the appellants’
counter-claim in the first action amounted to reasonable notice of their
intention to resume their strict legal riglus.

At first instance, Pearson J held that the counter-claim in the first action in
1945 amounted to such notice. The Court of Appeal reversed this decision
but the House of Lords disagreed with the Court of Appeal and restored the
Judgment of Pearson J."*

It seems to have been regarded as an essential ingredient by the Privy
Council in Emmanuel Ayodeji Ajayi v R T Briscoe (Nigeria) Ltd.”

The defendant had contra _ted with the plaintiffs for the hire purchase of
eleven lorries. The plaintiffs sued to recover instalments due under the
contractand obtained judgment. The defendantappealed to the Federal
Supreme Court of Nigeria and for the first time pleaded a | rotmissory

15 [1955] 2 All ER 637, [1955] 1 WLR 761.

16 (1950) 69 RPC 108.

17 Obviously everything decided by the Court of Appeal in the first action was res judicata
in the second action.

18 In his judgment, Lord Simonds expressed the view that the principle to be found in
Combe v Combe *may well be far too widely stated’: [19553] 2 All ER at 660, [1935] | WLR
at 764,

19 [1964] 3 All ER 556,
(1969) 21 P & CR 2
963.

. [1964] 1 WLR 1326. See also Brickwoods Lid v Butler and Walters
56; Offredy Developments Ltd v Steinbock (1971) 291 Estates Gazette
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estoppel. He alleged that the plammuffs had voluntarily promised to
suspend the pavment of the instalments untl certain conditions had been
fulfilled aud that this promise had not been kept.

The Privy Council dismissed the appeal on the ground that the appellanthad
not proved failure to fulfil the condinons. But Lord Hodson. in qmng the
advice of the Judicial Committee stated that the doctrine of promissory
estoppel was subject to the following qualifications.™

(a) that the other party has altered his position, (b) that the promisor can resile
from his promise on giving reasonable notice, which need not be a formal notice,
giving the promisee a reasonable opportunity of resuming his position, (c) the
promisé only becomes final and irrevocable if the promisee cannot resume his
position.
The view that promissory estoppel is onlvsuspensorvin operation (exceptin
cases where it is no longer possible to restore the promisee to his original
position) is attractive because it provides a ready means of reconciling the
decisionsin Jorden v Money, Hughes v Metropolitan Rly Coand Foakes v Beer. On the
other hand Denning] in the High Trees case thoughtthe doctrine operated to
extinguish the landlord’s right to the balance of the rent’ and he repeated
the view that promissory estoppel can operate to extinguish a debtafter part
payment in D & C Builders Ltd v Rees.* On the face of it, this view can only be
reconciled with Foakes v Beer by arguing that that case was decided on purely
common law grounds and that the House had overlooked its own decision in
Hughes v Metropolitan Riy Co, decided onlyseven years earlier.” The notion of
suspension has to be applied with particular care if we are dealing with a
situation of continuing obligations, such as thatto pavrent under a lease. At
anyparticular momentwe may have to consider the position with regard to past
rent, presently due rent and rent which is due in the future. If we consider
the facts of the High Trees case, the following alternatives appear logically
possible:

(1) thataseachunderpayment was made, the right to the balance was lost for
ever;or

(2) thatunderpaymentwith consent did notgive rise to the legn] consequences
normally attached to non-payment of rent but that the appropriate sieps
could be taken torevive theright to receive payment by reasonable notice.

The second alternatve is clearly suspensory but the firstappears not to be. It
s perfectdy consistent however with a further rule that the right to futurerent
can be revived by reasonable notice. Suppose that on the first quarter day of
1942, the landlords had inumated that they would require the full rent to be
paid from the second quarter day of 1942, would thev have been entitled to
dosor The tenor of Denning J's judgment suggests not, but on the whole the
reasoning of the authorines suggests the contrary.

20 Ibid at 559 and 133(. respectuvel

1 In the case the landlord’s right to the rent after the war was revived but in Denning
I's analvsis this was because the promise was onlv to iast while the flats were not fulh

" occupied. He does not discuss the gueston of whether the landlord might have

changed his mind in. sav 1943, and claimed nhe full rent thenceforth

2 [1966) 2 QB 617. [1465] 3 All ER 837

“ 1t s not ciear that even such an oversight would render the decision in Foakes 1+ Beer
ver ncunam. See Cassell & Co 1 Broome [1972] AC 1027, [1972] 1 All ER 801
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(2) It 1s still not clear what conduct by the promisee must follow the
promise before it becomes binding. In the doctrine of estoppel by
representation of fact, the representoris only estopped if the representee has
acted on the representation to his detriment.* It is not surprising that by
analogy it has been argued that a similar requirement applies to promissory
estoppel.

Sﬂgh detrimental reliance was factually presentin Hughes v Metropolitan Rly
Co; indeed the tenant had not only acted to his detriment but acted to his
detriment vis-d-vis the promisor (the landlord) by omitting to repair. Such
action vis-d-vis the promisor is present in many of the other cases where the
doctrine has been applied.® It is perhaps no coincidence that these are also
cases where the doctrine has operated suspensively, since it will usually be
much easier to restore the promisee to his original position where he has
altered it vis-d-vis the promisor than where he has altered it vis-d-vis a third

arty.
: Action by the promisee to his detriment was regarded as essential by
McVeigh | in Morrowv Carty.® In Emmanuel Ayodeji Ajayiv R T Briscoe (Nigeria) Ltd,
the Privy Council stated that the promisee must have altered his position and
it has been commonly assumed that this means altered for the worse. On the
other hand this has been consistently denied by Lord Denning MR, who
restated his views in W] Alan & Co Ltd v EI Nasr Export and Import Co* where he
said:®

I know that it has been suggested in'some quarters that there must be dewiment.
Butl can find no support for it in the authorities cited by the judge. The nearest
approach to.it is the statement of Viscount Simonds in the Tool Metal case, that
the other must have been led to alter his position, which was adopted by Lord
Hodson in Emmanuel Ayodeji Ajayi v R T Briscoe (Nigeria) Ltd. But that only means
that he must have been led to act differently from what he otherwise would have
done.

However in that case the other two members of the Court of Appeal left the
question open, Stephenson L] because he held the promisee had acted to his
derriment * and Megaw L] because he held that there had been a consensual
variation of the contract for consideration." Lord Denning MR repeated his
views in Brikom Investments Ltd v Carr® butagain the other members of the court
decided the case on other grounds."

Another approach was adopted in the New Zealand case of Pv P:**

i Spencer Bower and Turner Estoppel by Representation (3rd edn) pp 101-111.

3 Eg Birmingham and District Land Co v London and North Western Rly Co (1888) 40 ChD
268; Salisbury v Gilmore [1942) 2 KB 38, [1942] 1 All ER 457: Tool Meta! .‘Harlufar.!urmg
Co Lid v Tungsten Electric Co Ltd [1835] 2 All ER 657, [1955] 1 WLR 76..

6 [1957] NI 174.

7 P 112, above. See also famaica Telephone Co Ltd v Robinson (1970) 16 WIR 174,

8 [1972] 2 QB 189, [1972] 2 All ER 127.

3 Ibid at 213 and 140, respectively.

10 1bid at 221 and 147, respectively.

11 Ibid at 217-218 and 143, respectively. Stephenson L] agreed that there was a

consensual variation. Clarke [1974] CLJ 260 atr 278-280, doubts whether there was
consideration for such a variation but for present purposes the important point is that
two members of the court thougit it necessary to find it

12 [1979] QB 467 at 482, [1979] 2 All ER 753 at 758, 750.

13 See discussion at p 627, below.

14 [1957] NZLR 854; Sheridan 21 MLR 185. For other New Zealand cases. see the Sth
New Zealand editon of this work, pp 127-129,
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A husband and wife had separated, and by the deed of separaton the
husband agreed to pay a monthly sum to the wife. Later the parties were
divorced and the court ordered the husband to pay to the wife one shilling
a year as maintenance. The wife was insane; and her administrator, the
Public Trustee, told the husband (a) that the court order cancelled the
pr wisions of the separation deed, (b) thatifhe paid the arrears due under
the deed he would be 1nderno further liability. The husband accordingly
paid the arrears but paid no more instalments. More than four vears later
the Public Trustee found that he had wrongiy interpreted the effectof the
court order and sued for the monthly instalments. The husband pleaded
the principle set out in the High Trees case and in Combe v Combe.

McGregor | gave judgment for the defendant. The latter had been induced
by the statement of the Public Trustee notto proceed, as he might have done,
to take steps under anAct of 1928 to setaside the separation deed. The Public
Trustee, therefore, should not be allowed to enforce his legal claim.

McGregor | thought that the governing test was ‘whether it would be
inequii“ble to allowthe partyseeking so to do toenforce the strictrights which
hehac aduced the other party to believe will notbe.enforced’. Clearly on the
facts of this case the husband had acted to his detriment and it seems likely
that the tests of inequity and detrimental reliance would in practice substandally
overlap.

Thisapproach was fo'lowed by Robert Goff] in The Post Chaser® who said:

The fundamental principie is that stated-by Lord’ Cairmns LC, viz thac the
representorwillnotbe allowed io enforce hisrights where itwould be inequirable
having regard to the dealings which have thus taken place between the parties.
To establish suchv inequity, it is nov necessary to- show detriment; indeed, the
representee may have benefited from the representation, and. yet it may be
inequitable, at least without reasonable nodce, [or the representor & enforce
hislegalrights ... Butitdoes not follow thatin every case in which the representee
had acted, or failed to act, in reliance on the representation, it will be inequitable
for the representor to enforce his rights for the nacre of the action or inaction
may be insufficient to give rise to the equity.

(3) A final doubt is whether the promisee must have acted equitably if he is
to rely on the doctrine. ¢ ach a requirement was stated by Lord Denning MR
in D & C Br lders Ltd v Rees® the facts of which have already been liscusse 3
This is a case v nich illustrated perfectly our earlier suggestion that the rule
in Foakes v Beervras not devoid of virtue since the merits were clearly on the side
of the plaintff creditors.”® Winn LJ simply applied the principle of Foakes v
Beer and did 1ot consider the application of promissory estoppel but Lord
Denning MR had in earlier cases stated the principle in a form sufficiently
wide to cove - the defendants. He did not resile from the width of his earlier

15 [1982] 1 All ER 19 at 27. See aiso the observation of the same judge in Amalgamated
Investments and Property Co Lid v Texas Commerce International Bank Lt! [1982] QB 84,
{1981] 1 All ER 923 approved on different grounds by Court of Appeal [1982] OB 84,
(1981] 3 All ER 577. For further discussion of the Texas case and estoppel by
convention see Kenneth Allison Lid v A E Limehouse & Co [1991] 4 All ER 500 at 514
per Lord Goff. See too Taylor Fashions Ltd v Liverhool Vicioma Trustees Co Ltd [1982]
QB 133n, [1981] 1 All ER 897. .

16 [1966] 2 QB 617, [1965] 3 All ER 837.

17 P 106, above.

18 P 104, above.
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statements but qualified them by a rider that a promise can only be relied on
when it has been given with full consent and not if it has been extracted by
threats. If the courts do eventually hold that the doctrine of promissory
estoppel has outflanked Foakes v Beer, itwould appear necessary to have some
such saving clause. This will clearly involve the gradual working out of what
conduct by the promisee should be regarded as inequitable in this context.”
In Adams v R Hanna & Son Ltd* it was suggested that a debtor who seeks to
persuade a creditor to accept less than is owed, only acts equitably when he
makes full and frank disclosure of his financial position.

3 COMPOSITIONS WITH CREDITORS

Ithaslong beena common practice for the creditors of an impecunious debtor
to make an arrangement with him whereby each agrees to accept a stated
percentage of his debt in full satisfaction. The search for a sufficient
consideration to support so reasonable an agreement has caused the courts
much embarrassment. It would appear at first sight to fall under the ban in
Pinnel’s Case,and such was the view adopted in 1804 by Lord Ellenborough. ‘It
is impossible to contend that acceptance of £17 10s is an extinguishment of
a debt of £50.”" But the inconvenicnce of such a conclusion was so manifest
that it could not be accepted.

Two alternative suggestions have been proffered. The first was the second
thought of Lord Ellenborough himself. There was consideration for the
composition, he suggested in 1812, in the fact that each individual creditor
agreed toforgo part of hisdebton th e hypothesis thatall the other creditorswould
dothesame.* Amoment's reflection will expose the weakness of this argument.
Such a consideration would, no doubt, suffice to support the agreement as
between the creditors themselves. 1)1 if the debtor sought to relyupon it, he
would be metby the immediate objec: on thathe himselfhad furnished no return
for the creditors’ promises to him, #1.:d, as already observed, it is a cardinal rule
of the 1w that the consideration 1ust move from the promisee.® A second
solutici i 1o say ihat no creditor il be allowed to go behind the compositon
agre ement tothe prejudiceeither of the other creditorsor of the debtor himself,
beczuse this would be a fraud upon all the parties concerned. The solution was
suggcsted by Lord Tenterden in 1818 and supported by Willes ] in 1863, and it
hassince won general approbation * Pt itis frankly an argument abinconvenienti
and evades rather than meets the di' iculty.

Similar difficulties arise with = <« cond situation.

Suppose that A owes B £100 1</ that C promises B £50 on condition that
B will discharge A. If the £50is paid and Bstll sues A for the balance, how
is A to resist the action?

19 Winder 82 LQR 165; Cornish 29 MLx 428,

20 (1967) 11 WIR 245

1 Fuch v Sutton (1804) ' East 230.

2 Boothbey v Sowden (1812) S Camp 175 The argument was adopted, though obiter, v
the court in Good v Cheesman (1831) ¥ B & Ad %28,

3  See p 86, above. ?

4 Sece Wood v Robarts (1818) 1 Stark 417. and Cook v Lister (1868) 13 CBNS 545 at 505
See also Cowldery v Bartrum (1881) 19 ChD 394, where Sir George Jessel, amid a
substained invective againsi the ruic in Pinnels Case. can sav no more than the law
‘imports’ 2 consideration 1o support the composition agreement: and Hirachand
Punamchand v Temple [1911) 2 KB %0
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No promise of discharge was given to him, nor, if it had been, would he have
supplied any consideration forit. The question arose in 1825 in Welby v Drake.*

The defendant had drawn a bill for £18, which had been returned
unaccepted and which had come into the hands of the plaintff: The
defendant’s father then made an agreementwith the plaindff, whereby he
promised to pay him £9 in return for the plaintiff’s promise to receive it
in full sadsfaction of his claim. The money was duly paid, but the plainuff
still sued the defendant.

Lord Tenterden directed judgment for the defendaat.

[f the father did pay the smaller sum in sadsfaction of this debt, it is a bar to the
plaintiff’s now recovering against the son; because, by suing the son, he commits
afraud on the father, whom heinduced to advance hismoneyon the faith of such
advance being a discharge of his somr from further liability.

T = pleaoffraud was approved by Willes J in Cook» Lister* and applied by the
Court of Appeal in Hirachand Punamchand v Temple;’ and reliance was placed
upon the analogy of compositioragreements. Bothr classes of cases, therefore,
may be said to restupon this basis, and should be treated’as exceptions to the
general requirement of consideration.

4 WHERE THE PLAGTET 1S.BOUND BY AN EXISTING
CONTRACTUAL DPUTY TG A THIRD PAR™)!

The nexttype of case is where the plaintiff performs, or prowmises to perform,
an oblicanon already irnpozed upon himr by a contract riously uade, nct
between nim and t~=defend  at, but between hiraselfzad a third party: The
quesiion whethier such a promise or performance atfords sufficient
consideration has provoked avolur: inous literature-—more generous, indeed,
than the pracacal implicatons would seem to-warrant.*

The problemsinvolved may thus be stated. If Aand B have madea contract
underwhich an obligation remains to be performed by Aand A nowmakes this
obligation the basis of a new agreementwith C, there are two possibilities. C's
promise may have been induced either by A's promise to perform his
cutstanding obligation under the contractwith B, or by A’s actual performance
of it. In other words, A may seek to support the validity of his agreement with
C by reliance either on executory or on executed consideration. There is, as
has already been remarked, divergence of juristic opinion as to the identity
of the test applicable to determine the sufficiency of the one type of
consideraton and of the other.? , :

How far is this distinction between executoryand executed consideration
to be regarded as relevant? Sir Frederick Pollock thought that, in principle

(1825) 1 C & P 557.

(1863) 13 CBNS 543 ac 595.

[1911] 2 KB 330. See also Re L G Clarke, ex p Debtor v Ashton & Son [1967] Ch 1121,

[1966] 3 All ER 622. The courts have usually shown greater reluctance to allow A to

use a contract between B and C as a defence to an acton by B. See pp 182-189, beiow.

See also Gold 19 Can Bar Rev 165. In Welby v Drake the creditor sued for the full amount

of the original debt; in Hirachand Punamchand v Temple only for the balance.

8 Davis [1937] CLJ 203; Ballantine 11 Mich L Rev 423; Pollock Principles of Contract (13th
edn) pp 147- 150; Holdsworth HEL vol VIII, pp 40-41; Williston On Contracts (3rd edn)
paras 131, 131A.

9 See p 88, above.
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at least, it should be decisive.” In his opinion the promise might be good
consideration, for itinvolved the promisor in two possible actions for breach
of contractinstead of one, and thus was a detriment within the meaning of the
law." The performance should not be accepted as good consideration, since,
asitdischarged the previous contract,itwas nota detrimentatall. This theory,
however, is not altogether convincing. The validity of the promise may be
accepted: the insufficiency of the performance is open to criticism. In the first
place, it assumes that the only test of consideration is a detriment to the
promisee. The assumption may be historically sound: the idea of detriment
at least recalls the early association of assumpsit and case. But the
complementary idea of benefitwas soon introduced into the language of the
courts, and has been constantly emphasised by the judges. While, therefore,
the performance may not be a detriment to the promisee, it is certainly a
benefit to the promisor.” In the second place, the distinction involves a
practical absurdity. If the mere promise of an act is sufficient consideration
to induce a counter-promise, surely the complete performance of that act
should be accepted. To hold the contrary, ithas been well said, seems to assert
‘that a bird in the hand is worth less than the same bird in the bush’." Once
more, the conflict between principle and technicality comes to the surface,
and once more the difficulties inherent in the use of the terms ‘detriment’
2nd ‘benefit’ would be avoided if the element of bargain were stressed and
the language of sale adopted. Promise and‘performance may equally be
regarded as the price of a counter-promise.

Although the question has often been said to be an open one, the cases
have with one excepton uniformly upheld either promise or performance as
sufficient consideration. This seems 10 be the effect of some seventeenth-
century cases, though no doubt the court did not there see the problem in
modern terms.™ ¥ A

The one discordant case is Jones v Waite."

In this case the defendant agreed to pay money to the plaintiff in return
for the plaintiff’s promise (a) to executea separation deed and (b) to pay
his (the plaintiff’s) debts to a third party. The promise to execute the
separation deed raised gquestions of public policy’® but was held good
consideration. The Court of Exchequer Chamber held however that the
plaintiff’s promise to pay his own debts was no consideration.

Lord Abinger CB said:”" '

A man is under a moral and legal obligation to pay his just debts. 4t cannot
therefore be stated as an abstract proposinon, that he suffers any detriment from

10 Principles of Contract (13th edn) pp 147-150. Holdsworth appears to agree: HEL vol VIII,
pp 40-41.

11 To this argument it has sometimes been objected that it assumes what it seems 10 prove
The promisor exposes himself 10 two suits only if he can be sued by the new party. But
the new party can sue only if the promisor has given consideration. It seems, however,
that Pollock meets the objection fairly by pointing out that this assumption mus!
necessarily be made in the case of all mutual promises. °

12 See Williston on Contracts (8rd edn) paras 151 and 131A

18 See Ballantine 11 Mich L Rev 428 ar 427,

14 Eg Bagge v Slade (1616) 3 Bulst 162; Simpson History pp 451-452.

15 (1839) 5 Bing NC 341.

16 See p 448, below,

17 Ibid at 356.
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the discharge of that duty; and the declaration does not show in what way the
defendant could have derived any advantage from the plaindff paying his own
debts. The plea therefore shows the insufficiency of that part of the consideration.

This is no doubt a strong authority but it should be noted that the plaintiff’s
failure on this point was due, at leastin part, to his failure to allege any benefit
to the defendant. This leaves open the possibility of upholding the contract
where a benefit to the promisor can be shown. Irr fact the case was not as
influential as might have been expected since it was.lost sight of for over a
hundred years, no doubt because when the case was takerr to the House of
Lords only the separation agreement point was taken.”

Jones v Waitewas not therefore cited or discussed in atrilogy of cases in the
1860s. of which the first is Shadwell v Shadwell™ '

The plaintff, who was engaged to marry Ellen Nicholl, received the
following letter from his uncle: '

‘11th August, 1838, Gray’s Inm.
My dear Lancey- [ am glad to hear of your intended marriage with Ellen Nicholl;
and, as [ promised: to assist youat starting, I am happy to tell you that [ will pay
toyou one hundred and fifty pounds yearly during my life; and untl your annual
income derived from your profession of a chancery barrister shallamount to six
hundred guineas, of which your own admissiom shall be the only evidence that
[ shall receive or require.

Your ever affectionate uncle,
Charles Shadwcll."

The plaintff married Ellen Nicholl and never. earned as much as six
_ hundred guineas a year as a barrister. THe instalments promised by the
uncle were not all paid during his life, and after his death, the plaintff
broughtanaction to recover thearrears from thie personal representatives.

The defendants pleaded that, as the plaintffwas already bound.to marry Ellen
Nicholl before the-uncle wrote his letter, there was no consideration for his
promise. ‘

On these facts it might well have been held that there was no more than
a conditional promise of a gift by the uncle and indeed thatwas the dissentng
view of Byles ].® The majority of the court held that the letter was intended
contractually and that there was consideradon for it.

Erle CJ, giving the opinion of Keating ], and himself, thought thatthere was
both a detriment to the plaintiff and a benefit to the uncle: a detriment
because ‘the plaintiff may have made the most material changes in his position
and have incurred pecuniary liabiliaes resulting in embarrassment, which
would be in every sense a loss if the income which had been promised should
be withheld’, and a benefit, because the marriage was ‘an object of interest
with a near relative’.

18 (1842) 9 Cl & Fin 101.

19 (1860) 9 CBNS 159, 30 LJCP 145.

20 Cf Jones v Padavatton [1969] 2 All ER 616. [1969] 1 WLR 328, discussed pp 124-125,
below. Though logicaily it should make no difference, the court is perhaps more likely
to strain to discover a contract where the action lies against the executors than against
the promisor.
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The facts and the decision in Chichester v Cobb’ were for practical purposes
1dentical and we need only note that Blackburn J experienced no difficulty
1n discovering consideration on such facts.

The third case is Scotson v Pegg.*

The plaintiffs had contracted with a third party, X, todeliver a cargo of coal
to X or-to the order of X. X sold this cargo to the defendant and directed the
plaintiffs, in pursuance of their contract, 1o deliveritto the defendant. The
defendant then made an agreement with the plainiiffs in which, ‘in
consideration that the plaintffs, at the request of the defendant, would
deliver to the defendant’ the cargo of coal, the defendant promised to
unload it at a stated rate.

For breach of this promise the plaintiffs sued, and the defendant once more
pleaded lack of consideration. If, it was argued, the plaintiffs were already
bound by the contract with X to deliver the coal to the defendantin accordance
with X's order, what were they now giving in return for the defendant’s
promise to unload at a certain rate? However, the two judges present at the
hearing, Martin and Wilde BB both gave judgment for the plaintiffs. Martin
B was content to say that the delivery of the coal was a benefit 1o the defendant.
Wilde B thought there was also a detriment to the plaintiffs. It might have
suited them, as against X, to break their contract and pay damages, and the
delivery to the defendant had prevented this possible course of conduct.®
Although these three cases are not entirely satisfactorv, they at least all
point in the same way and one further along which principle directs us. All
doubts on the matter may now be regarded as resolved by the decision of the
Privy Council in New Zealand 'Shipping Co v A M Satterthwaite & Co, The
Eurymedon.* The facts and issues of this case are complex and are discussed
more fullylater.” For present purposes we may say that the essential facts were
that the plaintiff made an-offer to the defendant that if the defendant would
“unload the plaintiff's goods from a ship (which the defendant was already
‘bound to do by a contractwithra third party), the plaintff would treat the
defendantas exempt from anyliability for damage to the goods. Themajority
of the judicial -committee -of ‘the *Privy Council had no doubt® that the
‘defendant’s act of unloading the ship was good consideration.’

(1866) 14 LT 433,

(1861) 6 H & N 295, 8 LT 753.

This argument 1s oniv found in 3 LT.

[1975] AC 154, [1974) 1 All ER 1015. Revnolds 90 LQR 301. Foliowed on this point
Fao On v Leu Y Long [1979] 3 All ER 65, [1979] 3 WLR 435.

Sec pp 182-189, beiow

& The minority expressed no concluded view for they did not think the transaction could
be construed as an offer of this kind.

Ibid a1 168 and 1021. respectively.
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Chapter 5
Intention to create legal relations

SUMMARY
A Domesuc agreements 122
B Commercial agreements 126

The question now to be discussed is whether a contract necessarily results
once the court has ruled that the parties must be taken to have made an
agreement and that it is supported by consideration.* This conclusion is
commonly denied. The law, it is said, does not proclaim the existence of a
contractmerely because of the presence of mutual promises: Agreements are
made every dayin domestic and in social life, where the parties do notintend
toinvoke theassistance of the courts should the engagement not be honoured.
Toofferafriendameal is notto invite litigation. Contracts, in the words of Lord
Stowell,

--- must-not be the sports of an idle hour, mere matters of pleasantry and
baclinage, never intended by the parties.to have any serious effect whatever.?

[tis therefore contended that, in addition to the phenomena of agreement
and the presence of consideration, a third contractual element is required—
the intention of the parties to create legal relations.

Thisview, commonly held in England,’ has not passed unchallenged; and
the criticism of it made by Professor Williston demandsattention, notonly as
emanatng from a distinguished American jurist, but as illuminating the
whole subject now under discussion. In his opinion, the separate element of
intention is foreign to the common law, imported from the Continent by
academic influences in the nineteenth century* and useful only in systems
whichlack the testof consideration to enable them to determine the boundaries
of contract:

The common law does not require any positive intention to create a legal
obligation as an element of contract ... A deliberate promise seriously made is
enforced irrespective of the promisor’s views regarding his legal liability.?

His own views may be reduced to three propositions:

1 Itis assumed here that the contract cannot be challenged on the ground that it violates
public policy or is avoided by statute. Such flaws are discussed in ch 11, below.
Dalrymple v Dalrympie (1811) 2 Hag Con 54 at 105.

3 Eg Pollock on Contract (13th edn) p 3: Law Revision Committee, Sixth Interim Report,
p 15.

Historically this would appear correct. Simpson 91 LQR 263-265.

Williston on Contracts (3rd edn) s 21. Williston has not lacked support: see Tuck 21 Can
Bar Rev 123; Hamson 34 LQR 233; Shacwell 1 Sydney L Rev 289; Unger 19 MLR 96;
Hepple [1970] CLJ 122; Hedley 5 Oxford LJS 391. Cf Chloros 33 Tulane L Rev 607.

13
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(1) If reasonable people would assume that there was no intention in the
parties to be bound, there is no contract.

(2) If the parties expressly declare or clearly indicate their rejection of
contractual obligations, the law accepts and implements their intention.

(3) Mere social engagements, if accompanied by the requisite technicalities,
such as consideration, may be enforced as contracts.

English lawyers may well be prepared to accept the first two of these
propositions: decided cases refute the third.® But their acceptance does not
necessarily justify the complete rejection of intention to create legal relations
as an independent element in the formation of contract. Itis certainly true,
and of great significance, that the very presence of consideration normally
implies the existence of such an intention. To make a bargain is to assume
liability and to invite the sanction of the courts. Professor Williston performed
avaluable service byinsisting that the emphasis laid by foreign systems on this
element of intention is out of place in the common law, where it follows
naturally from the very nature of contract. Consideration, bargain, legal
consequences—these are interrelated concepts. But it is possible for this
presumption to be rebutted. If A and B agree to lunch together and A
promises to pay for the food if B will pay for the drink, itis difficult to deny the
preserice of consideration and yet equally clear that no-legal des are
contemplated or created.’ It seems necessary, therefore, to regard the intention
to create legal relations as a separate element in the English law of contract,
though, by the precccupation of that law with the idea of bargain, one which
does not normally obtrude upon the courts.

The cases in which a contract is denied on the ground that there is no
intention to involve legal liability may be divided into two classes. On the one
hand there are social, family or other domestic agreements, where the
presence or absence of an intention to create legal relations depends upon
the inference to be-drawn by the court from the language used by the parties
and the circumstances in which they use it.* On the other hand there are
commercial agreements where this intention is presumed and must be
rebutted by the party seeking to deny it. In either case, of course, intention
is to be objectively ascertained. G

A DOMESTICAGREEMENTS

Agreements between husband and wife
In the course of familv life many agreements are made, which could never be
supposed to be the subject of litigation. If a husband arranges 1o make a

& Eg Balfour v Balfour [1919] 2 KB 571; p 123, below. See also Lens v Devonshire Club
(1914) Times, 4 December, discussed by Scrution L] in Rose and Frank Co v | R Crompton
& Bros Lid [1923] 2 KB 261.

7 It mayv be objected that there is only considerauon if the promises are given in
exchange for each other but some test of intention is needed 1o discover whether this
15 SG.

& Itis not irrelevant to notice that bwy s 1(1) of the Law Reform (Miscellaneous Provisions)

Act 1970, ‘an agreement between two persons to marry one another shall not under

the law of England and Wales hiuve effect as a contract giving rise to legal rights, and

no acuon shall hie in England or Wales for breach of such an agreement, whatever the

iaw applicable 1o the agreement’.
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monthlyv allowance to his wife for her personal enjovment, neither would
normaliv be taken to contemplate legal relations. On the other hand, the
relation of husband and wife by no means precludes the formation of a
contract, and the context mav indicate a clear intention on either side to be
bound. Whether anv given agreement between husband and wife fallson the
one side of the borderline or the other is not alwavs easy to determine. Two
contrasting cases mayv illustrate the position.
In Merritt v Merritt*

The husband left the matrimonial home. which was in the joint names of
husband and wife and subject to a building society mortgage, 10 live with
another woman. The husband and wife met and had a discussion in the
husband's car during which the husband agreed to pay the wife £40 a
month out of which she must pay the outstanding mortgage pavments on
the house. The wife refused to leave the car until the husbhand recorded
the agreement in writing and the husband wrote and signed a piece of
paperwhichstated ‘in consideration of the fact that vou will pay all charges
in connection with the house ... until such time as the mortgage repavments
has been completed I will agree to transfer the property in to your sole
ownership'. After the wife had paid off the mortgage the husband refused
to transfer the house to her.

Itwas held by the Court of Appeal that the partes had intended to affect their
legal relations and that an action for breach of contract could be sustained.
In Balfour v Balfour™

The defendant was a civil servant stationed in Ceylon. His wife alleged that.
while they were both in England on leave and when it had become clear
that she could notagain accompany him abroad because of her health, he
had promised to pav her £30 amonth as maintenance during the time that
thevwere thus forced to live apart. She sued for breach of thisagreement.

The Court of Appeal held thatno legal relations had been contemplated and
that the wife's acion must fail.”

Atkin L] had no doubt that, while consideration was present, the evidence
showed that the parties had not designed a binding contract.”

It is necessary Lo remember that there are agreements between parties which do
not result in contracts within the meaning of that term in our law. The ordinary
example 1s where two parues agree 10 take a walk together or where there is an
offer and an acceptance of hospitality. Nobody would suggest in ordinarv
circumstances that those agreements result in what we know as a contract. and
one of the most usual forms of agreement which does not constitute a contract
appearstome to be the arrangements which are made between husband and wife
... To mv mind those agreements, or manv of them, de not result in contracts at

g [1970] 2 All ER 760, [1970] 1 WLR 1211. See aiso McGregor v McGregor (1888) 21 QBD
494 Pearce v Memman [1904] 1 KB 8U. Re Windlr [1975] & All ER 987, [1975] 1] WLR
1625.

10 [1919] 2 KB 571.

.11 Tuck 21 Can Bar Rev 87, rests the decision in this case on the absence of consideranon
Duke L] certiniv took this view: but the whole tenor both of counsel’s arguments and
of the judgments of Warringion and Atkan LJ] shows thai the decision turned on the
jack of initenuon to contract

12 Iid at 37&57¢
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all ... even though there may be what as between other parues would constitute
consideration ... They are not contracts because the parties did not intend that
they should be attended by legal consequences. -

[n Pettitt v Pettitt,” several members of the House of Lords, though accepting
the principle enunciated in Balfourv Balfour, thought the decision on the facts
very close to the line.* [t was also observed that though many agreements
between husband and wife are notintended to be legally binding, performance
of such agreements may well give rise to legal consequences.

So Lord Diplock said:'

Many of the ordinary domestic arrangements between man and wife do not
possess the legal characteristics of a contract. So long as they are executory they
do not give rise to any chose in action, for neither party intended that non-
performance of their mutual promises should be the subject of sanctions in any
court (see Balfour v Baifour). But this is relevant to non-performance only. If
spouses do perform their mutual promises the fact that they could nothave been
compelled to do so whiie the promises were executory cannot deprive the acts
done by them of all legal consequences upon proprietary rights; for these are
within the field of the law of property rather than of the law of contract. It would,
in my view, be erroneous to extend the presumption accepted in Balfour v Balfour
that mutual promises between man and wife in relation to their domestic
arrangements are prima facie not intended by either to be legally enforceable
toapresumption of acommon intention of both spouses that nolegal consequences
should flow from acts done by them in performance of mutual promises with
respectto the acquisition, improvement oraddition to real or personal property—
for this would be to intend what is impossible in law.

Agreements between parent and child .
Agreements between parentand child may presentproblemssimilarto those
ofhusband and wife. Anillustration is afforded by the case of Jones v Padavatton:'

Mrs Jones lived in Trinidad. Herdaughter had a postin the Indian Em bassy
in Washington. She had been married and had a young son, but was now
divorced. Mrs Jones wished her to go to England and become a barrister,
and offered to make her a monthly allowance while she read for the Bar.
The daughterrelucrantly accepted the offer and went to England in 1962.
In 1964 Mrs Jones boughta house in London. The daughterlived with her
child in part of it, and the rest was let to tenants, whose rent covered
expenses and the daughter’'s maintenance. In 1967, Mrs Jones and her
daughter quarrelled, and Mrs Jones issued asummons claiming pessession
of the house. At the time of the hearing, the daughter had passed only a
portion of Part I of the Bar examinations. '

Two agreements fell to be considered. By the first the daughter agreed to
leave Washington and read for the Bar in London, and her mother agreed

13 [1970] AC 777, [1969] 2 All ER 385.

14 Per Lord Hodson, ibid at 806 and 400 respectively; per Lord Upjohn, ibid at 816 and
408, respectively.

15 Ibid at 822 and 413-414, respectively, See also per Lord Reid, ibid at 796 and 391,
respectively: see Lesser 23 U of Toronto L] 148 at 162-164. That it is easy to lose sight
of the distinction between contract and property is shown by the decision in Spellman
v Spellman [1961] 2 All ER 498, (1961] 1 WLR 921, discussed by Diamond 24 MLR 789.

16 [1969] 2 All ER 616, [1969] 1 WLR 328.
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to pay her a fixed monthly sum. By the second the mother allowed the
daughter to live in the house which the mother had bought, and the ren:
received from the tenants provided for the daughter's maintenance. In each
agreement there was an exchange of promises, butin neither were the terms
putinto writing, nor was the duration of the agreement preciselv defined.
The question was whether in either case the parties had intended o create
legal relations.

At the hearing in the county court, the judge dismissed the mother's
claim for possession of the house, but his decision was reversed by the Court
of Appeal. Danckwerts and Fenton Atkinson L]] thought that neither
agreement was intended to create legal relations. ‘The present case is one
of those family arrangements which depend on the good faith of the
promises which are made and are not intended to be rigid. binding
arrangements.’”” Salmon L] agreed that the appeal should be allowed, but
on different grounds. In his opinion the first agreement was a contract
designed to last for a period reasonably sufficient to enable the daughter to
pass the Bar examinations. For this purpose the five years which had elapsed
since the date of the agreementwas a reasonable time, and the contract had
therefore come toan end. The second agreement, involving the possession
of the house, was so imprecise and leftso many details unsetted that it was
impossible to construe itasacontract. Nothing in the agreement nor in the
available evidencesuggested that the mother had intended to renounce her
right to dispose of her house as and when she pleased. The daughter was a
mere licensee."

" Other domesticarrangements

Afurther group of cases involve domesticagreements which are made neither
between husband and wife nor between parentand child. In Simpkins v Pays™

Thedefendant owned a house in which she lived with X, her granddaughter,
and the plaintff, a paying boarder. The three took part together each week
inacompetiion organised bya Sundaynewspaper. The entrieswere made
in thedefendant’s name, but there was no regular rule as to the pavment
of postage and other expenses. One week the entrywassuccessful and the
defendant obtained a prize of £750. The plaintff claimed a third of this
sum, but the defendant refused to pay on the ground ‘that there was no
intention to create legal relations but only a fnendly.adventure.

Sellers] gave judgment for the plaintiff. He agreed that ‘there are manv family

associauons where some sort of rough and ready statement is made which
would not establish a contract’. Buton the present facts he.thought that there
was a ‘'mutuality in the arrangement between the partes’. It was a joint
enterpnise to which each contributed in the expectation of sharing anv prize
thatwas won.

17 Ibid a1 620 and 332. Both Danckwerts and Fenton Atkinson L]l cited and applied
Balfour v Balfour

18 Tbid at 623 and 335, respecuvely. Cf Hardunck v Johnson [1978] 2 All ER 935, [1978]

1 WLR 683.

[1955] 3 All ER 10, [1955) 1 WLR 975. For a simple case where there was no intenton

to create legal relations. see Buckput: v Oates [1968] 1 All ER 1145. See also Parker v Ciar

[1960] 1 All ER 93, [1960] 1 WLR 286. Cf Osonc v Cardonc (1984) 15 DLR (4th) 61¢
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B COMMERCIALAGREEMENTS®

In commercial agreements itwill be presumed that the partiesintended to create
legal reladons and made a contract. But the presumption may be rebutted.

(1) Itis common enough to advertise goods by flamboyantreports of their
efficacyand to support these by promises of 2 more or less vague characterif
they should fail of their purpose. If a plaintff, induced to buy on the faith of
such reports and promises, finds that they are not borne out by the facts and
sues for breach of contract, the defendantmayattempt to plead that there was
nointenton tocreate legal relations and thatonly the most gullible customer
would think otherwise.

The point arose in the case of Carlill v Carbolic Smoke Ball Co,' where the
defendants advertised their preparation by offering to pay £100 toany purchaser
who-used it and yet caught influenza within a given period, and by declaring
that they had deposited £1,000 with their bankers ‘to show their sincerity’.
The plaindff bought the preparation, used irand caughtinfluenza. Among
the many ingenious defencesraised to her action was the plea thaeno. legal
relations were ever contemplated. Theadverdsement, itwassaid, was ‘amere
puff’, ‘a mere statement by the defendants of the confidence they reposed in
their remedy’, ‘a promise in honour’. The Court of Appeal rejected this plea.
The fact of the deposit was cogent evidence that the defendants had
contemplated legal liability: when they issued their advertisement. What
would have been the view of the courtin the absence of any such depositis a
matter of speculation, and itis not to be concluded thatalladvertisements are
to be treated as serious offers.?

In Carlilly Carbolic Smoke Ball Cothe plaintff did not buy the smoke ball from
the defendant but from a retailer. The question before the courtwas therefore
whetherthere was a contractwith the defendant. A more modern example is

' Bowerman v Association of British Travel Agents Ltd.’

The claimantbooked a holiday with a tour operator who was member of the
Defendant Association (ABTA). The tour operator displayed on its wallan
ABTA notice which stated that in the event of the financial failure of an
ABTA member before a holiday:

ABTA arranges for you to be reimbursed the money you have paid in respect of
your holiday arrangement.

The tour operator became insolventshortly before the claimant's holiday.
The claimant made a claim against ABTA who argued that the notice was
notintended to give rise toa contractwith the claimant. The majority of the
Court of Appeal rejected this contention.

Hobhouse L] said:

This document is intended to be read and would reasonably be read by amember
of the public as containing an offer of a promise which the customer is entitled
to accept by choosing to do business with an ABTA member.

90 There can of course be commercial agreements between members of a family, eg
Snelling v fohn G Snelling Lid [1973] QB 87, (1972] 1 All ER 79.

1 [1893] 1 QB 256.

2 Cf p 34. n 18, above.

3 [1996] CLC 451, [1995] NLJR 1815, McMeel 113 LQR 47.
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A more common factual situation arises where there isundoubtedlya contract
but thereis dispute as to whether astatement made by one of the parties before
the contract forms part of the contract. This question is discussed more fully
later*and it will suffice for the moment to say that here too, the governing test
is the pardes’ intention.”

(2) The parties may make an agreement on a matter of business or of some

other transaction normally the subject of contract, but may expressly declare
thatitisnot to be binding in law. If such a declaration is made, it will, like other
unambiguous expressions of intenuon, be accepted by the courts.”

Perhaps the most remarkable instance of a clause expressly outlawing an

agreementis to be found in the case of Rose and Frank v Crompton.” The plainuffs
were a New York firm which dealt in tssues for carbonising papers. The
defendants manufactured such tissues in Engiand. In July 1913, the parties
made a written agreement whereby the defendants gave the plaintiffs certain
rights of selling their tissues in the United States and in Canada fora period
of three years with an option to extend the time. The agreement contained
the following clause, described as ‘the Honourable Pledge Clause’:

Thisarrangementis not entered into nor1s this memorandum writien, asa formal
or legal agreement, and shall not be subject to legal jurisdiction in the law courts
eitherof the United States-or England, butit is onlv-a definite expression and
recordofthe purpose andintention of the parties concerned, 1o which they-each

.honourably pledge themseives.

The agreement wassubsequently extended soas to last unuil March 1920; but
in 1919 the defendants terminated it without giving the appropriate notice
specifiedin the agreement, and they further refused to execute orderswhich
had been received and accepted by them before the termination. The plaintfi:
sued for damages for breach of the agreement and for non-delivery of the
goods comprised in these orders. To appreciate the decision reached by the
courts, it is necessary to separate these two claims.

The firstwas for breach of theagreement contained in the written document

of july 1913, whereby the defendants granted selling rights to the plaintffs.
Here the plaintiffs failed. The document doubtless contemplated that orders
for goodswere from time to time to be given by the plaintiffs and fulfilled by
the defendants. But, asthe parties had specifically declared thatthe document
was not to impose legal consequences, there was no obligation to give orders
or to accept them or to stand by any clause in the agreement. Scrutton L] said
in the Court of Appeal:*

“tn

=

1t is quite possible for parties o come 10 an agreement by accepting a proposal
with the result that the agreement does not give rise to legal relations. The reason
of this is that the parties do notintend that their agreement shall give rise 1o legal
relations. This intention may be implied from the subject-matter of the agreement.
but it may also be expressed by the-parties. In social and family relations such an
intention is readily implied, while in business matters the opposite resuit would
ordinarily follow. Butl can see no reason why, even in business matters, the parues

See pp 139-145, below.

See eg Heilbut Symons & C v Buckleton [1913) AC 30, | Evans & Son (Portsmouth) Ltd
v Andrea Merzano [1976] 2 All ER 930 [1976] | WLR 1078. /ndependent Brosdcasting
Authorty v EMI Electronses Lid and BICC Construction Lid (1980) 14 BLR 1

Jones v Vernon's Pools Ltd [1938) 2 All ER 626; Appieson v H Lattiewood Ltd [1939] 1 All
ER 464.

[1923) 2 KB 261: revsd [1925] AC 445

[1923) 2 KB a1 288
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should notir :nd 1o relv on each other’s good faith and honour, and (o exclude
all idea of settling disputes by any outside intervention, with the accompanying
necessity of expressing themselves so precisely that ouwiders may have no
difficulty in understanding what they mean.

The second claim, on the other hand, was based, not on the promises
comprised in the original document, but on the specific orders actuaily
accepted by the defenc ants before they terminated the agreement. Here the
plaintiffs succeeded. As each individual ord r was given and accepted, this
constituted a new and separate contract, ir ‘erred by the courts from the
conduct of the parties and enforceable without reference to the original
memorandum. In the words of Lord Phillimore:?

According to the courss of business between the parties which is narrated in the
unenforceable agreement, goods were ordered from time to time, shipped,
received and paid for, under an established system; but, the agreement being-
unenforceable, there was no obligation on the American company to order
goods or upon the English comparies to accept an order. Any actual transaction
between the parties, however, gav - rise to-the ordinary legal rights; for the fact
that it was not of obligation to do the * ansaction did not divest the transacrion
where done of its ordinary legal significance.

Words inserted by one party in an agreement and devised, or subsequ ntly
used, to exclude legal relations may be ambiguous. In such a case the nus
of proving this irtention lies heavily upon the party who asserts it. A heipful
example is to be found in Edwards v Skyways Lid.®

The plaintiff was em ployed by the defendznis 25 an aizcraft pilot. [n January
1962, the deferrcznis told hirnthar taey mustreduce thgirstaffand gave hun
three months’ notice to terminate his employment. 8y his contract he was
a member of the defendants’ contributory pension fund.and was thereby
entitled, on leaving their service, to choose one of two options: {a) to
withdraw his own total contributions to the fund, (b) to take the right to a
paid-up pensicn payable at the age of fifty. He was 2 member of the British
Air Line Pilots Association. Their officials had a meeting with the defendants,
and itwas agreed that, if the plaintiff chose option (a), the defendants would
make him an ‘ex gratia’ payment equivalent or approximating to the
defendants’ contributions to the pension fund. The plaintiff, relying on this
agreement, chose option (a). The defendanis paid him the amount of his
own contributions but refused to make the ‘ex gratia’ payment.

The plaintiff sued the defendants for breach of contract. It was admitted that
the Association had acted as the plaintff'sagentsand that there was consideration
for the defendants’ promise. But the defendants argued that the use of the
words ‘ex gratia’ showed that there was no intention to create legal relations.
Megaw [ gave judgment for the plaintiff. As this was 2 business and nota domestic
agreen::nt, the burden of rebutting the presumption oflegal relations lay upon
the defendants: it was a heavy burden and they had not discharged it.!

9 [1925] AC at 455.

10 [1964] 1 All ER 494, [1964] 1 WLR 349.

L1 Ibid at 500 and 357, respectively. Cf the use of the word ‘understanding’ in j H Miiner
& Son v Percy Bilton Ltd [1966] 2 All ER 894, [1966] | WLR 1582 and of the phrase
‘without pre'udice’ in Tomiin v Standard Telephones and Cables Lid [1969] 3 All ER 201,
[1969] 1 Wi 1378. The Court of Appeal appear 1o have gone very far in discovering
a contract in Gore v Van Der Lann [1967] 2 QB 31, [1967] 1 All ER 360, discussed p 184,
below, and cogendy criticised by Odgers 86 LQR 69 and Harris 30 MLR 584.
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There isan overlap here between arguments that the agreementis or isnot
intended to create legal relations and arguments that the agreement is or is
not sufficiently certain to be enforced. This is illustrated by the decision in
Kleinwort Benson Ltd v Malaysia Mining Corpn Bhd.™

The plaintiff's bank had agreed to make a loan facility of up to £10.000,000
available to the defendants wholly owned subsidiary, MMC Merals Ltd, which
was trading in tin on the London Metal Exchange. The bank was not willing
to lend the money simply on the basis of the subsidiary’s creditworthiness.
The defendants, however, were not willing to enter into a full guarantee of
the subsidiary's engagements. After lengthy negotiations the defendants
agreed toissue a ‘Letter of Comfort’ which stated amongstother things that
‘it is our policy to ensure that the business of [MMC] is at all umes in a
position to meet its liabilities to you [under the loan facility agreement] .
During the negotiations the plaintiffs indicated that they were willing to
accept this Letter of Comfort rather than a guarantee but that they would
charge a somewhat higher rate of interest as a result. In due course the
subsidiary became insolvent owing to the collapse of the World Tin Market
and the plaintiffs claimed that the defendants should reimburse them for
the subsidiary’s outstanding indebtedness.

Atfirstinstance, Hirst ] treated the question as one of intention to create legal
relations and held that since the transaction was clearly highly commercial
there was nothing to rebut the presumption that it was intended to be legally
binding.” The Court of Appeal disagreed. They thought that the question
turned on the legal meaning to be attached to the precise form of words used.
There were other clauses in the Letter of Comfort which probably did impose
a promissory obligation but the relevant words were carefully drafted so as
simply to be astatement of the defendant’s existing intention. If ithad beenan
untrue statement of the defendant’sintenton at the time it was made itwould,
in principle, have given rise to liability in misrepresentation’ but it did not
amounttoa promise thatthe defendants would not change their policy. On this
view, the legal effect of a Letter of Comfort depends on the precise wording used
and noton some preconceived notion of the legal effects of Letiers of Comfort.”
The decision of the Court of Appeal was vigorously criticiscd as commercially
unrealistic by Rogers CJ sitting in the Commercial Division of the Supreme Court
of New South Walesin Bangue Brussels Lambert v Australian National Industries Ltd."

Spedley Securities wished to obtain a loan facility of US $5,000,000 from
the plaintff. Spedley Securities was a wholly owned subsidiary of Spedley
Holdings Ltd, 45% of the shares of which were held by the defendant.
There were elaborate negotiations as to what form of assurance the
defendants would give to the bank in return for the bank advancing credit
to Spedley Securides. Eventually a letter was issued by the defendants in
which theyundertook, amongst other things, to give the plaintiffs 90 days’
notice of any decision to dispose of or reduce their shareholding and
giving the bank arightto give 30 days' notice for re-pavment of loansif they
received such a notice.

12 [1989] 1 All ER 785, [1989] 1 WLR 379.

15 [1988] 1 All ER 714, [1988] 1 WLR 79¢

14 See pp 294-295, below.

15 See also Chemco Leasing Spe v Rediffusion [1987] 1 FTLR 201
16 (1989) 21 NSWLR 502. Tvree 2 JCL 274 '
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The practical thrust of this undertaking was that, in practice, it would be
extremely difficult for the defendants to dispose of their shareholding if itwas
known to a potential buyer that the loans of the subsidiary company were being
called up by its bankers. In fact some years later the defendants did dispose
of their sharenoling without giving notice to the bank and Rogers CJ held
that this amounted to a breach of contract. These decisions appear clearly
reconcilable on the facts since the undertaking to give notice of the potenual
disposal of the shares was much more naturally characterised as promissory
than the statementabout policy in the Kleinwert Benson case. Itis clear, however,
that Rogers CJ was not content simply to distinguish the two cases. He said:

There should be no room in the proper flow of commerce for some purgatory
where statements made by a businessman, after hard bargaining and made to
induce another business- person to enter into a business transaction would,
without any express statement to that effect, reside in a twilight zone of merely
honourable engagement. The whole thrust of the law today is to-attempt to give
proper effect to commercial transactions. It is for this reason that uncertainty,
a conc=ptso much loved by lawyers, has failen . ito disfavour as a tool for striking
dowr ommercial bargains.

Of cour : it is often the case that parties entering into agreements do not
expect to encounter legal difficulties and if they thought about the matter
would often think thatitwould be too expensive to resolve any lege  difficulties
thatdid arise in the courts. [t by no means follows that theylack tl:e intention
to create legal relations. The point was neatly tested in Esso Petroleum Lid v
Customs and Excise Comrs."”

The appellants devised a sales promotion scheme linked to the 1970
World Cup, which invelved the production of many millions of ‘coins’
bearing the likenesses f various members of the Engla .d squad. The
intention was that the cuinswould be distributed to Esso retailers and that
an elaborate marketing scheme would be mounted to encourage members
of the public to buy Esso petrol in order to collect sets of the coins. The
scheme was advertised in the press and on television and posters were
displayed at Esso filling stations s' .ting ‘one coin given with ev:ry four
gallons of petroi’. The technical question before the House of Lords was
whether the coins were chargeable to purchase tax as having been
‘produced in quantity for general sale’ and this turned on the correct
analysis of the transaction that took place at the petrol pump. Esso argued
that the advertisement of the coins was not intended to create legal
relations. It was no doubt true that the coins were of little intrinsic value
and that itwas unlikely thatany motorist who bought four gallons of petrol
and was then refused a coin would resort to litigation but the majority of
the House of Lords (Viscount Dilhorne and Lord Russell of Killowen -
dissenting) had no doubt that this was irrelevant.”®

Agreements between industrial corporations and trade unions have raised
the question of intention to create legal relations. Thus in Ford Motor Co Ltd
v Amalgamated Union of Engineering and Foundry Workers:"®

17 [1976] 1 All ER 117, [1976] 1| WLR 1; Adyah 39 MLR 335.

18 Esso succeeded on a second argument since of the three Lords of Appeal who thought
that the coins were supplied under a contract only one (Lord Fraser of Tullybelton)
thought that they were supplied under a contract of sale. Lord Wilberforce and Lord
Simon of Glaisdale thought that there were two contracts; a contract to setl petrol and
a collateral contract to transfe: one coin for every four gallons cf petrol.

19 [1969] 2 All ER 481, [1969] | WLR 339.
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An agreement was made in 1955 between the Ford Motor Co on the one
side and nineteen trade unions on the other side. The agreementwas in
writing and was drafted with careful precision. [t contained a term providing
thar ‘ateach stage of the procedure setoutin thisagreementevery attempt
will be made to resoive issues raised, and unul such procedure has been
carried through thereshall be no stoppage of work or other unconstitutional
action’. In 1969, despite this provision, some unions which were partes to
the agreement issued notices declaring a surike. The Ford Motor Co
applied forinterlocutory injunctions to restrain the calling of such astrike.

Offer, acceptance and consideration were present. Was there also an intention
tocreate legal relanons? Geoffrev Lane J thought thatthere was not. He relied
mainly on ‘the climate of opinion voiced and evidenced by the extra-judicial
authorities’.
Agreements such as these, composed largely of opumistic aspirations, presenting
grave practcal problems of enforcement and reached against a background of
opinion adverse to enforceability, are in my judgment not contracts in the legal
sense and are not enforceable at law. Without clear and express provisions

making them amenable to legal action, they remain in the realm of undertakings
binding in honour.”

This decision was obviously of greatimportance in labour law, where, however,
it has been overtaken by statute. The Industrial Relations Act 1971, section
34(1) (introduced by the Conservative government) provided that collective
agreements in writing should be presumed to have been intended to be
legally enforceable. [tis believed that this provision had little practical effect,
since the vast majority of collective agreements were expressly stated not to be
intended to be legally enforceable, and itwas in its turn reversed by the Trade
Union and Labour Relations Act 1974, section 18, which enacted a contrary
presumption.

The decision remains of interest to contract lawyers since at first sight
collectuve agreements fall into the category of commercial agreements' and
one might expect them to be legally binding. Further it is agreed that
provisions of collective agreements may be incorporated into individual
contracts of employment where they will be legally binding.* Geoffrey Lane |
relied substantially on evidence that experts in industrial relations regarded
collective agreements as not intended to create legal relations.’ This view has
been criticised! but on balance itappears correct’ and substantially validated -
by practical experience between 1971 and 1974.°

20 Ibid at 496 and 356, respecuvely.

1 Isadore Katz described a collective agreement as ‘at once a business compact. a code
of relgtions and a treaty of peace’, quoted by Wedderburn The Worker and the Law (2nd
edn, 1971) p 177.

2 Eg National Coal Board v Galley [1958] 1 All ER 91, (1958] 1 WLR 16; Wedderburn The
Waorker and the Law (3rd edn) pp 329-343.

3 See especially Kahn-Freund in The System of Indusinal Relations in Great Britaim (ed

Flanders and Clegg, 1954) and Report of the Royal Commission on Trade Unions (the

Donovan Report) (1968, Cmnd 3623), ch VIL especiaily paras 465474. Cf McCartnev

in Labour Relations and the Law (ed Kahn-Freund, 1965).

Selwyn 32 MLR 377; Hepple [1970] CLj 122,

See Wedderburn The Worker and the Law (3rd edn) ch 4; Clark 33 MLR 117,

See Weekes, Mellish, Dickson and Lloyd [ndustrial Relations and the Limits of Law.

especially ch 6.
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Chapter 6
The contents of the contract
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Scope of this chapter

Although it may be clear that a valid contract has been made, it will still be
necessary todetermine the extentof the obligations thatit creates. [ts map must
be drawn, its features delineated and its boundaries ascertained. [t must first
be discovered what terms the parties have expressly included in their contract.

The contents of the contractare not necessarily confined to those thatappear
on its face. The parties may have negotiated againsta background of commercial
or local usage whose implicatons they have tacitly assumed, and to concentrate
solely upon their express language may be to minimise or to distort the extent
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of their liabilities. Evidence of custom may thus have to be admitted. Addidonal
consequences, moreover, may have been annexed bystatute to particular contracts,
which will operate despite the parties’ ignorance or even contrary to their
intention. Finally, the courts may read into a contract some furth er term which
alone makes it effective and which the parties must be taken to have omitted by
pureinadvertence. All these implications, customary, statutory or judicial, mavbe
as important as the terms expressly adopted by the parties.

Even when the terms have been established, it does not follow that th eyare
all of equal importance. One undertaking may be regarded as of major
importance, the breach of it entitling the injured party to end the contract;
the breach of another, though demanding compensation, may leave the
contract intact. Rules of valuation have therefore o be elaborated.

Finallyitwill be necessarv to consider the importantand difficult problems
which arise when the contract contains provisions which purport to exclude
or limit the liability of one of the parties in certain events.

1 Express terms
A WHAT DID THE PARTIES SAY OR WRITE?

If the extent of the agreementis in dispute, the court must first decide what
Statements were in fact made by the parties either orally or in writing. In
exceptional circumstances English law demands a degree of formality either
25 asubstantive orasa procedural requirement of contract. Asa generalrule,
however, no formality is needed.’ A contract may be made wholly by word of
mouth, or wholly in writing, or partly by word of mouth and partly in writing.

If the contract is wholly by word of mouth, its contents are a matter of
evidence normally submitted to a judge sitting as a jury. It must be found as
2 factexactlywhatitwas that the parties said, as, for example, in Smith v Hughes'
where the question was whether the subject matter of a contract of sale was
described by the vendor as ‘good oats’ or as ‘good old oats’.

Ifthe contractiswhollyin writing, the discovery of wharwaswritten normally
presents no difficulty, and its interpretation is a matter exclusively within the
Jjurisdiction of the judge.® But on this hypothesis the courts have long insisted
that the parties are to be confined within the four corners of the document in
which they have chosen 10 enshrine their agreement. Neither of them may
adduce evidence toshow that his intention has been misstated in the document.

It is firmly established as a rule of law that parol evidence cannot be
admitted toadd to, vary or contradict a deed or otherwritten instrument.
Accordingly, it has been held that ... parol evidence will not be admitted
to prove that some particular term, which had been verbally agreed upon,
had been omitted (by design or otherwise) from a written instrument
constituting a-valid and operative contract between the parties.*

Ch 7, below.

(1871) LR 6 QB 597

See Bowen L] in Bentsen v Taylor, Sons & Co (No 2) [1893] 2 QB 274. So the court is
not bound by concessions made by a party as 1o the meaning of the contract: Bahamas
International Trust Co Lid + Threadgold [1974] 3 All ER 881, [1974] 1 WLR 1514,

4 Jocobs v Batavio and General Piantations Trust [1924] 1 Ch 287, per P O Lawrence | at
295 See Cross & Tapter on Evidence (8th edn. 1993) Pp 765-774.
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So in Hawrish v Bank of Montreal:®

Asolicitor, acting foracompany, signed a form protfered by the company's
bank, by which he personally gave 2 ‘contnuing guarantee’ up to $6,000
‘of all present and future debts’ of the company. He wished to give
evidence that the guarantee was intended to be only of a then current
overdraft of $6,000.

The Supreme Court of Canada held that such evidence was inadmissible.

This rule, which is often called the "parol evidence’ rule (though the
evidence excluded by itis not merely oral), is a general rule applicable to ail
written instruments and not merely to contracts, but it can, within its proper
limitations, be regarded as an expression of the objectve theory of contract,
that is, that the court is usually concerned not with. the partes’ actual
intentions but with their manifested intenton. [ a complex commercial
situation, it will often happen that the documents to: which the parties
eventually put their hands will not fully realise the hopes and aspirations of
either party but that should not make the contract any less binding. So
evidence of the parties’ negotiations before the contract is excluded® and
similarly evidence of the parties’ postcontractual behaviour is notadmissible
toshow theirintenton,” though it might be to show a variation of the contract
or to found an estoppel.

Of course there may be no effective dispute as to what was said butstill a
fundamental disagreement as to what it meanct. In principle the meaning of
whatwas said has to be solved by applying the objective test* Both this rule and
the difficulties of applying it are well illustrated by Thake v Maurice [n this
case Mr and Mrs Thake had five children and did not wish to have any more.
Thedefendantcarried outa vasectonmy on Mr Thake. [n due course Mrs Thake
became pregnantbutbecauseshedid notsuspect thatshe might be pregnant
no question of her having an abortion arose undl it was too late to have one
safely. [t was agreed that it was an implied term of the contract between the
plaintff and defendant that the sterilisation would be carried but with
reasonable professional care and skill and thatindeed reasonable professional
careandskill had been exercised. The Thakes argued that the defendant had
undertaken not merely to use reasonable care and skill but to guarantee that
the operation would be successful in permanently sterilising Mr Thake."
This argument was based on what had been said by the defendant in the
consultations with Mrand Mrs Thake. It wasaccepted thatthe defendanthad ~
emphasised the irreversible nature of the operation, that is that the Thakes

wr

(1969) 2 DLR (3d) 600.

6  Prenn v Simmonds [1971] 3 All ER 237, [1971] 1| WLR 1381. Cf LCC v Henry Boot & Sons
[1959] 3 All ER 636, (1959] | WLR 1069. In some circumstances it may be permissible
to show that the parties have struck out part of a standard form of contract. See eg Louis
Dreyfus et Cie v Parnaso Cia Naviera SA [1960] 2 QB 49, [1960] | All ER 759; Mottram
Consultants Ltd v Bernard Sunley & Sons Lid [1975] 2 Lloyd's Rep 197. Punjab National
Bank v De Boinville [1992) 3 All ER 104.

Schuler AG v Wickman Machine Tool Sales [1974] AC 235, [1973] 2 All ER 39.

See Lord Steyn in Deutsche Genossenschafisbank v Burnhope [1996] 1 Llovd's Rep 113
at 122 and Staughton L] in Charter Reinsurance Co Ltd v Fagan [1996] 1 Llovd's Rep
261 at 265. Lewison, The [nterpretation of Contracts (2nd edn 1997).

{1986] QB 644, [1986] 1 All ER 497; see also Evre v Measday (1986] 1 All ER 188.
10 In fact the plaintiff succeeded on the alternative theorv that the defendant was
negligent in having failed to warn the Thakes of the possibility of spontaneous
recanalisation.
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would nothe able to change their minds after the operation had been carried
out with any significant chance of success. The Thakes understood this
conversation as stating that there was no chance of the operation falling 1o
make Mr Thake sterile if it was carried out with reasonable care and skill. In
fact the defendant well knew that there was a not insignificant possibility of
spontaneous recanalisation which, as happened in the case, would make Mr
Thake fertile once more without his knowing it. The trialjudge and one of the
members of the Court of Appeal thought the effect of this conversation,
objectively construed, was that the defendant had warranted that the operation
would make Mr Thakesterile: the majority of the Court of Appeal thoughtthat
objectively construed, the conversation did not have this effect since ‘in
medical science all things, or nearly all things. are uncertain [since] that
knowledge is part of the general experience of mankind’.

In practice much of the time of the courts is taken up with the process of
deciding what the words used by the parties mean. Although the question of
whata contract in writing means is undoubtedly technically a legal question,
itistodayclear thatthe process isno different from that bywhich the meaning
of words is discovered in other contexts. 4

The leading modern explanation is that by Lord Hoffmann in Inwvestors
Compensation Scheme Litd v West Bromwich Building Society” where he said:

My Lords, I will sayat once lha;fpi:'efcr the approacﬁfaf'iijé learned judge. But
7 z L R R Py < T L Pl e . o v T R

1should preface my explanation of \y,reasons with some - general remarks about

the principles by which'contra clﬁg]'docmri'_ems'are nowadays construed. I do not

think that the fundaméntal chafgeMhich Has overtaken his branch of the law,

€
particularly as'a result of the spg_‘l%cgtsqf Lord Wilbetforee in Prenn v Simmonds
(19717 3AITER 237 a1 240-242, {19727 1'WILR 1381 a1 1 38439386 and Reardon Smith
Line Ltd v Hansen-Tagen, Hansen WangenvSanko SteawnshipCo{1976]3 Al ER 570, -
(1976]1 WLR 989is always 5uﬂidcnﬂyﬁa’p_preciated. Thexesulihas been, subject
L0 onedmportant exception, 1o assimifaie the way in which such documents are
. interpreted by judges to .Lhe_comﬁ;q:r;_.;sense“ principlesiby which any serious
utterance would be interpreted .in wordinary life. Almost all the intellectual
oeggage of Aegal.interpreiation, has been discarded. The principles may be
summarised as follows: . >

1. Interpretation'is ‘the a;téﬂair{ﬁetﬂ{gf ‘the _méé"ﬁj’é‘g?wlii;:h the document

“would ‘convey 10 areasonable pérsonhaving zll the background knowledge

which would reasonably have ‘been available {o the parties in the situation in
which they were at the time"of the contract.> = 2280 Ehi i DTG

2. The background was famously referred by Lord Wilbérforce as the “matrix
of fact’, but this phrase is, if anything, an understated description of what the
background may include. Subject to the requirement that it should have
been reasonablyavailable 1o the partiesand to the exception to be mentioned
next, it includes absolutely anything which would have affected the way in
which the language of the document would -have been understood br a
reasonable man. =" ; :

3. The law excludesfrom the admissible background the previousnegotiations
of the partiesand their declarations of subjective intent. They are admissible
only in an action for rectification. The lawmakes this disdnction for reasons
of practical policy and. in this respect only, Jegal interpretation defers from
the way we would interpret utterances in ordinary life. The boundaries of this
exception are in some respects unclear. But this is not the occasion on which
to explore them. :

11 [1998] 1 All ER 98 a1 114-115. Staughton [1999] CLI 303,
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4 The meaning which a document (or any other utterance) would convey to
a reasonable man is not the same thing as the meaning of its words. The
meaning of the words is a matter of dicuonaries and grammars; the meaning
of the document is what the parties using those words against the relevant
background would reasonably have been understood to mean. The
background may not merely enable the reasonable man to choose between
the possible meanings of words which are ambiguous but even ( as occasionally
happens in ordinary life) to conclude that the parties must, for whatever
reason, have used the wrong words or svntax (see Mannai Investment Co Lid
v Eagle Star Life Assurance Co Ltd [1997] 2 WLR 945,

The “rule’ that words should be given their "natural and ordinary meaning'
reflects the commonsense proposition that we do not easily accepe that
people have made linguistic mistak~s, parucularly in the formal documents.
Oun the other hand, if one would nevertheless conclude from the background
that something must have gone wrong with the language, the law does not
require judges to attribute to the parues an intention which they plainly
could not have had.

Ut

The exclusion of oral evidence to ‘add to, vary or contradict’ a written document
has often been pronounced in peremprory language butin practice itsoperatdon
is subject to a number of exceptons. In the first place, the evidence may be
admitted to prove a custom or trade usage and thus to ‘add’ terms which do not
appear on the face of the documentand which alone give it the meaning which
the parties wished it to possess.” In the second place, there is no reason why
oral evidence should notbe offered to show that, while on its face the document
purports to record a valid and immediately enforceable contract, it had been
previously agreed to suspend its operation until the occurrence of some event,
such as theapproval of a third party, and that thiseventhad notyet taken place.
The effect of such evidence is not to-'add to, vary or contradict’ the terms of a
written contract, butto makeitclearthatno contract has yet become effecave.
Thirdly, there is a limited equitable jurisdiction to rectify a-written document
where it can be shown that it was executed by both parties under a common
mistake. This will be discussed more fully later.™

Finally, the exclusion of oral evidence is clearly i mappropnatc where the
document is designed to contain only part of the terms—where, in other
words, the parties have made their contract partly in writing and partly by word
of mouth. Thissituation is so comparatively frequentas in effect to deprive the
ban on oral evidence of the strict character of a ‘rule of law’ which has been
attributed toit. Itwill be presumed, ‘thata documentwhich lookslike a contract
is to be treated as the whole contract’.” But this presumption, though strong,

12 P 145, below.

13 Pym v Campbeil (1856) 6 E & B 370.

14 Pp 267-270, below.

15 Wedderburn [1959] CL] 38. esp at 59-64, citing Lord Russell of Killowen CJ in Gillespie
Bros v Cheney, Eggar & Co [1896] 2 QB 59 at 62. Written contracts quite often contain
clauses stating that the written contract is the whole of the agreement between the
parties. It seems. that at least berween two parties who have had legal advice such a
clause will be treated as meaning what it says. Despak Fertilisers and Petrohemicals v Davy
McKee (London ) Ltd (1998) 62 Con LR 36 Inntrepeneur Pub Co Ltd v East Crown Ltd [2000]
Lloyd's Rep 611. McGrath v Shah (1987) 57 P & CR 452; Leyland Motor Corpn of Australia
v Wauer [1981] 104 LS]S 460 (South Australia); Themas Witter Ltd v TBP Industries Lid
[1996] 2 All ER 573 at 595-597. However where one party to the contract is a consumer,
the Director-General of Fair Trading in exercising his powers under the Unfair Terms
in Consumer Contracts Regulations (see below p'216) has objected vigorously to such
clauses.
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is not irrebuttable. In each case the court must decide whether the parties
have or have not reduced their agreement 1o the precise terms of an all-
embracing written formula. If they have, oral evidence will not be admitted to
vary or to contradict it; if they have not, the writing is but part of the contract
and must be setside byside with the complementary oral terms. The question
Is at bottom one of intention and, like all such questions, elusive and
conjectural. Itwould seem, however, that the more recent tendencyis toinfer,
if the inference is at all possible, that the parues did not intend the writing
to be exclusive but wished it to be read in conjunction with their oral
statements.’
Thus in Walker Property Investments (Brighton) Ltd v Walker."

The defendant in 1938, then in treaty for the lease of a flat in a house
belonging to the plaintiffs, stipulated that, if he took the flat, he was 1o have
the use of two basement rooms for the storage of his surplus furniture and
also the use of the garden. Subsequently, a written agreement was drawn
up for the lease of the flat, which made no reference either to the storage
rooms or to the garden.

The Court of Appeal held that the oral agreements should be read with the
writtendnstrument so as to form one comprehensive contract.
50,100, in Couchman v Hiik™ iy

‘The defendant’s heifer wasputup forauction. The sale catalogue described

“itas 'unserved’, but added that the sale was “subject to the auctioneers™
‘usual conditions’ and that the auctioneers would not be responsible for -
any errorin the caalogue. The ‘usual conditions’ were exhibited at the
auction and contained a clause that ‘the lots were sold with al] faults,
imperfections and errors of description’. The plaintiff, before he bid,
-asked both theauctioneerandthe defendantiftheycouldconfirm thatthe
heifer was ‘unserved’, and theyboth said ‘Yes'. On-this understanding he
bid forand secured the heifer. Itwas later found that the heifer was in calf,
and it died as a result-of carrying its calf at too young an age.

On these facts the Court of Appeal held that the plaintiff was entitled to
recover damages for breach of contract. The documents in the case, in their
opinion, formed not the whole but part onlv of the contract. and the oral
assurance could be laid side by side with them so as to constitute a single and
binding transaction.

Yet another illustration is offered by the case of the SS Ardennes (Cargo
Crumers ) v Ardennes (Oumners). "

The plaintiffs were growers of oranges in Spain and the defendants were
shipowners. The plaintiffs wished to export their oranges to England and
shipped them on the defendants’ vessel on the faith of an oral promise-by
thedefendants’ agent that the vessel would sail straightto London. In fact
she went first 10 Antwerp, so that the oranges arrived date in London and
the plaintiffs losta favourable market. When the plaintiffs claimed damages

16 But see Hution v Wathing [1948] Ch 398, [1948) 1 All ER 805
17 (1947) 177 LT 204. Cf Henderson v Arthur [1907] 1 KB 10.
18 [1947) KB 554, [1947] 1 All ER 10S.

19 [1951] 1 KB 55, [1950] 2 All ER 517
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for breach of contract, the defendants relied on the bill of lading which
expressly allowed them to proceed ‘bv anv route and whether directly or
indirectly' to London.

Judgmentwas given for the plaintiffs. The bill oflading. while it was evidence
of the contract between shipper and shipowner,™ was not in the present case
exclusive evidence. The oral promise made on behalf of the defendants was
equally part of the contract and was binding upon them.

The practical effect of decisions such as this is to emasculate the parol
evidence rule, since a party can alwavs get such evidence before the court by
pleading that the contract is not whollv in writing and modern courts are
reluctam to limit the contract to a written document where 10 do so would
cause injustice. There remain only the restrictions on the kinds of evidence
which can be led to explain the meaningof contract. These are verv important
butare perhaps better regarded as a distinct doctrine since thevapply equally
to an oral contract.’

B ARE THE STATEMENTS OF THE PARTIES TERMS OF
THE CONTRACT?

What the parties said or wrote may be clearly established; but it does not
necessarily follow that all their words have become partofthe contract Their
statements may ‘be classified either as terms of the contract or as ‘mere
representation’. The distinction was long of great practical importance, but
new developments have reduced its effect without lessening its conceprual
significance.

Ifastatementisaterm of the contract, it creates a legal obligation for whose
breachanappropriate action lies at common law. Ifitis a ‘mere representagon’.
the position is more complicated.? It is clear that, if a party has been induced

‘to make a contract by a fraudulent misrepresentation, he may sue in tort for
deceitand mav also treat the contract as voidable. But it was long believed 10
be a principle of the common law that there should .be ‘no damages for
innocentmisrepresentation’, and that, in this context, ‘innocent’ meant any
misrepresentation which was not fraudulent? In the nineteenth century.
equitvindeed allowed the right of rescission to apartywho had been induced
to make a contract by such an ‘innocent’ misrepresentation, but this remedv
was limited in a number of ways.* In 1968 in Hedley Byrne & Co Lid v Heller &
Partners Ltd,* the House of Lords held that in some circumstances damages
could be obuained for negligent misstatement. The precise -effect.of this
-decision on the law of contractis not clear;® but, by the Misrepresentaton Act

20 1t should be noted that situations such as this can be analveed either as one ‘contract
partly oral. party in writing. or as t™wo contracts, one in writing. the second an oral
collateral contract. Both analvses are 10 be found in the cases. See PP 144-145. below
The Law Commussion considered whether the parol evidence rule should be amendec
or abolished and decided that no change was necessary (Law Com No 154, 1986) Carter
) JEE:98.

The effect of misrepresentation is discussed fullv in ch @ beiow.

See per Lord Moulton in Heilbut Symons & Co v Buckieion [1913] AC 30 a1 4§

4 Pp 315-319. below

5 [1964] AC 465, [1963]) 2 All ER 575.

6 Pp 303-307. below
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1967, representees acquired a remedy which in most cases will be preferable
to an action of negligence. Section 2(1) of this Act in effect gives a rght to
damages to anyone induced to enter a contract by a negligent
misrepresentation, and casts upon the representor the burden of disproving
negligence.” But, where a statement is made neither fraudulendy nor
negligently, the injured party can stll obtain damages onlv by showing that it
forms part of his contract. Contractual cartography thus remains important.

To draw the map of the contract, at least where it is not wholly committed
to writing, has proved as difficult as it is important. In the copious lidgation
which the problem has provoked, three subsidiary tests have been suggested
as possible aids to its solution.

(a) At what stage of the transaction was the crucial statement made? [t must, in the
opinion of the court, have been designed as a term of the contract and not
merely be an incident in the preliminary negotiations. Two cases may be
contrasted.

In Bannerman v White*

A prospective buyer, in the course of negotiating for the purchase ofhops,
asked the seller if any sulphur had been used in their treatment, adding
that, if it had, he would not even trouble to ask the price. The seller
answered that no sulphur had been used. The negotiatons thereupon
proceeded and resulted in a contract of sale. [t was later discovered that
sulphur had been used in the cultivadon ofa portion of the hops—5 acres
out of 300—and the buyer, when sued for the price, claimed that he was
Jjustified in refusing to observe the contract.

The buyer’s claim could not be upheld unless the statement as to the absence
ofsulphur was intended to be part of the contract, for the jury found that there
was no fraud on the part of the seller. The buyer contended that the whole
interview was one transaction, that he had declared the importance he attached
to hisinquiry, and that the seller must have known that if sulphur had been used
there could be no further question of a purchase of the hops. The seller, on the
other hand, contended that the conversation was merely preliminary to, and in
no sense a part of, the contract. The jury found that the seller’s statement was
understood and intended by both parties to be part of the contract, and their
finding was unanimously confirmed by the Court of Common Pleas.
In Routledge v McKay:?

The plaintiff and defendant were discussing the possible purchase and
sale of the defendant’s motorcycle. Both parties were private persons. The
defendant, taking the information from the registration book, said on 23
October that the cycle was a 1942 model. On 30 Octobera written contract
of sale was made, which did not refer to the date of the modei. The actual
date was later found to be 1930. The buyer’s claim for damages failed in
the Court of Appeal.

Lu this case, the interval between the negotiations and the contract was well-
marked. But the facts are notalways so accommodating; and the courts, in their

7 Pp 307-310, below.
8 (1861) 10 CBNS 844.
9 [1954] 1 All ER 855, [1954] 1 WLR 615.
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anxietytoreach a resultwhich mayreasonablyreflect the presumed intention
of the parties, have more than once treated the making of the contract as a
protracted process. An instance is offered by Schawel v Reade, an Irish case
which came on appeal to the House of Lords in 1913.%

The plaintiff, who wanted a stallion for stud purposes, siarted 1o examine
a horse advertised for sale by the defendant. The defendant interrupted
him, saying You need notlook for anything: the horse is perfectly sound’.
The plaintiff therefore stopped his examination. A few davslater the price
was agreed, and three weeks later still the sale was concluded. The horse
in fact was unfit for stud purposes.

: ol
The trial judge asked the jury two questions: (1) ‘Did the defendant, at the time
of the sale, represent to the plaintiff that it was fit for stud purposes’ (2) ‘Did
the plaintdffacton that representation in the purchase of the horse?’ The vital
fuctor was whether the representation had been made ‘at the time of the sale’.
The jury found that it had, and the House of Lords held that the defendant’s
statement was a term of the contract.

(b) Was the oral statement followed by a reduction of the terms to writing? If it was
so followed, the court must decide whether it was the intention of the
parties thatthe contract should be comprised whollyin their document or
whetherthe contractwas to be partlywritten and partly oral.” The exclusion
of an oral statement from the document may suggest that it was not
intended'to be a contractual term. The facts of Routledge v McKay tend to
support such a construction.” But in other cases the courts have not
shrunk from reading togetheran earlier oral statement and a later document

soas to unite themin a single comprehensive contract. In Birch v Paramount
iEstates Lid:X . «o .7 5o miviss ) st :

L T AT

The defendants, who were developing an estate, offered a house they were
then building to the plaintiff, saying “it would be as good as the show
house’. The plaintiff later agreed to ‘buy the house, and the writien
contract of sale contained no reference to this particular representation.
... The house was not as good as the show house. - ' :

The Court of Appeal treated the defendants’ statement as part of the
concluded contract and allowed the plaintifi’s claim for damages. -

(c) Had theperson who made the statement special knowledge or skill as compared
with the other party? If this is the case, the court may be more willing to infer
an intention to make the statement a term of the contract. Such was the
position in Birch v Paramount Estates Ltd and in Schawel v Reade; and such
was atleast a contributory factor in the decision of the Court of Appeal in
Harling v Eddy.”

Lo

10 [1913] 2 IR 81. Cf Hophins v Tanqueray (1854) 15 CB 1530.
11 P 137, above.
12 P 140, above.

"“T3 (1956) 167 Estates Gazette 296. cited in Oscar Chess Lid v Williams [1957] 1 All ER

325 at 329. Cf Heilbut Symons & Co v Buckleton [1913) AC 30. crivcally analvsed by Greig
in 87 LQR 179 ar 185-190

14 N 10. above.

15 [1951] 2 KB 73¢9, [1951] 2 All ER 219. See also Coffey v Dickson [1960] NZLR 1185,
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The defendantoffered his heifer for sale byauction. The auction catalogue
contained a clause that 'noanimalis ... sold with a warranty unlessspecially
mendoned at the time of offering, and no warranty so given shall have any
legal force or effect unless the terms thereof appear on the purchaser's
account’. The heifer had an ‘unpromising appearance’ and buyers held
aloof until the defendantsaid that there was ‘nothing wrongwith her’and
that he would ‘absolutely guarantee her in every respect’. The plaintiff
then bid for her and bought her. She was in fact tubercular and she died.

The defendant’s guarantee was, in the language of the catalogue, ‘specially
mentioned at the time of offering’, butitdid not ‘appear on the purchaser's
account’. But the defendant had exclusive means of knowing the heifer's
condition, and the Court of Appeal allowed the plaintiff to recover damages.

The third test may perhaps offer a less dubious guide to the intention of
the parties than either of the two previous tests. But none of them is to be
regarded as decisive: In the words of Lord Moulton:

[they] may be criteria of value in guiding a jury in coming to a decision whether
or nota warrantv was intended; but they cannot be said to furnish decisive tests,
because it cannot be said as a matter of law that the presence or absence of those
features is conclusive of the intention of the parties. [This] can only be deduced
from the toality of the evidence, and no secondary principles of such a kind can
be universally true.'®

These three criteria must therefore be received only as possible aids to the
interpretation of the facts. Their impact upon the members ofa court s vividly
illustrated by the case of Oscar Chess Ltd v Williams.”

The plaintiffs were car dealers, and the defendant wish=d to obtain from
them on hire purchase a new Hillman Minx and to offer a secondhand
Morris car in part exchange. The sum available for the Morris depended
on its age. According to the registration book its date was 1948; the
defendant in good faith confirmed this, and the plaintiffs believed him.
On this assumption the sum to be allowed for it was £290. The parties then
orallyagreed that the plaintiffs would arrange for the hire purchase of the
new Hillman, would take the Morris and allow £290 for it. This agreement
was carried out. Eight months later the plaintiffs found that the date of the
Morris was not 1948 but 1939, the trade-in price for which vear was only
£175. The registration book had presumably been altered by a previous
holder before reaching the defendant’s hands. The plaintiffs now sued
the defendant for the difference between the two allowances ie £115.

The county court judge held that the statement as to the age of the.carwas a
term in the contract and gave judgment for the plaintiffs. This decision was
reversed by a majority in the Court of Appeal (Denning and Hodson L])-
Morris L] dissented. Itis instructive to apply each of the suggested tests to the
facts. There was no apparentor substantial interval between the statement as
to the age of the car and the agreement of hire purchase. The first and
chronological test should therefore have helped the plaintiffs. As Morris LJ
said, ‘there was a statement made at the time of the transaction’. The second
testwasalso in the plaintiff's favour. Nothing had been reduced to writing and
no point could therefore have been made of the superior claims of adocument

16 Heilbut Symons & Co v Buckleton [1913] AC 30 ar 50-51.
17 [1957] | All ER 325, (1957] 1 WLR 370.
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over mere word of mouth. Hodson L] was driven to sav that ‘the distinction is
afine one,and one which I shall be reluctant to draw unless compelled to do
so’; and Denning L] emphasised the undoubted truth that there is no basic
difference between awritten and an oral contract. The third test, on the other
hand, so far as it was applicable to the facts, told in the defendant’s favour. It
wasnot he, the maker of the statement, but the plaintiffs, as car dealers, who
possessed special knowledge and skill and who, if anvone, could have
discovered in time the true age of the car.

In this case it may seem unfortunate that a serious staternent of manifest
importance to the partieswas not held to be a term of the contract. Some such
impression is left by many of the decisions: and the anxiety of the judges to
escape from a perennial dilemma mav be illustrated by the subsequent case

of Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd.*

The plaintiffs told the defendants that theywere looking fora ‘well-vetied’
Bentley car. The defendants said that they had such a car. One morning
Mr Bentleywenttosee it, and the defendants told him thatithad done only
20,000 miles since fitted with a replacement engine and gearbox. In the
afternoon Mr Bentlev took the car*for 4 short run and bought it. The
plaintffs later found that the car was unsatisfactorvand that the statement
as to mileage was untrue. They suedfor damages.

The Court of Appealheld that the defendants’ statement-was a term of the
contract and that the plaintiffs were entitied to damages. This decision may
readily be accepted;-but-t-was mecessarywo -disunguish Oscar Chess Lid v
‘Williams. Lord Denning, who was a member of the court in both cases, found
the distinction in the presence or absence of negligence. In Oscar Chess Ltd
v Williamsthe defendant had not been negligent. In Dick Bentley Prodictions Ltd
v Harold Smith (Motors) Lid negligence was present: the defendants ‘ought to
have known bertter’.

ltisdifficulttounderstand whyastatementshould be a term of the contract
if itis negligentand a ‘'mere representation’ if it is not.” It might have been
safer to have based the decision upon the existence of a ‘collateral’ contract.
This approach seems to have been envisaged by Salmon 1].

In effect, Mr Smith said: ‘If vou will enter into a contract to -buy this motor car
from me for £1,850, 1 undertake that you will be gerting a motor car which has
done no more than twenty thousand miles since it was fitted with a new engine
and a new gearbox ™

18 [1965] 2 All ER 65, [1965) 1 WLR 623, Sealy [1965] CL] 178. See also Beale v Tavyior
[1967] 8 All ER 258, [1967] 1 WLR 1193, where the vintage of the car was held to be
" part of its description within s 13 of Saie .of Goods Act 1893, On the other hand 1n
“Harlingdon and Leinsier Enterprises Ltd v Christopher Hull Fine Art Lid [199]] QB 564,
'[2990] 1 Al ER 737 a statement as to'the attribudon of a paintng was treated as not
part of the descripdon because the seller knew less about the alleged painter than the
buver even though the seller charged a price appropriate 10 a genuine arocle. It s an
odd feature of the overiap berween general contract law and the law of sale of goods
that it 1s possibl~ 10 argue that such statements are either express terms or implied
lerms or representations.

--1¢ The presence of negligence may. of course. be significant both in opening the
possibilitv of an acton in tort and in proceedings under the Misrepresentaton Act
1967: p 139, above and pp 303-307. below

20 [1963]) 2 All ER 65 ar 68, [1965] 1 WLR at 629. See also Lsso Petroleum Co Lic v Mardor.
[1976] QB 801. [1976] 2 Al ER 5
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There is ample authority for the use of a ‘collateral’ contract to avoid the
dilemma of ‘term’ or ‘representation’. A significant case is that of City and
Westminster Properties (1934) Ltd v Mudd.

The defendant had been for six years the tenant of the plaintiffs’ shop, to
which a small room was annexed and in which, as they knew, he was
accustomed to sleep. In 1947 he was negodating for a new lease, and the
plaintiffsinserted a clause restricting the use of the premises to ‘showrooms,
workrooms and offices only’. The plaintffs’ agent orally assured the
defendant that, if he accepted the lease with this clause intact, he would
stll be allowed to sleep on the premises. On this understanding he signed
the lease. The plaintiffs now brought an action against him for forfeiture
of the lease on the ground that he had broken the covenantrestricting the
use of the premises.

Harman J held that the defendant had indeed broken this covenant but that,
in answer to the breach, he could plead the collateral contract made before
the lease was signed. This, he said, is:

... a case of a promise made to him before the execution of the lease that, if he
would execute it in the form put before him, the landlord would not seek to
enforce against him personaily the covenant about using the property as a shop
only. The defendant says that it was in reliance on this promise the he executed
the lease and entered on the onerous obligations contained in it. He says,
moreover, that but for the promise made he would not have execured the lease,
but wouid have moved to other premises available to him at the time. If these be
the facts, there was a clear contract acted on by the tenant to his detriment and
from which the iandlords cannot be allowed to resile.?

The contract protecting the defendantwas clearly separate from the tenancy
agreementand may thus be stated: ‘if you will promise me not to enforce this
particular clause in the lease [ will promise to execute it’.

[twill be seen thatwhere partes enterinto a written contract after one party
has made oral assurances there are at least three possibilities:

(1) the contract is contained wholly in the written document;*

(2) the contract is partly written and partly oral;* or

(3) there are two contracts, there being an oral collateral contract as well as
the written contract.?

In the first case, it is possible that the assurances will give rise to liability under
the law relating to misrepresentation, where theyamount to a statement of fact.®

In many cases, the second and third alternatives appear to be treated as
interchangeable. Soin Evans (J) & Sons (Portsmouth) Ltd v Andrea Merzario Ltd:’

The plaintiffs were in the habit of importing machines from Italv and for
this purpose they used the services of the defendants forwarding agents,
business being conducted on the standard conditions of the forwarding

1 [1959] Ch 129, [1958] 2 All ER 733. For collateral contracts, see p 69, above.

2 Ibid at 145-146 and 742-743, respectively.

3 Eg Routledge v McKay [1954] 1 All ER 855, [1954]) 1| WLR 615.

4 Eg Couchman v Hill [1947] KB 554, [1947] 1 All ER 103.

5 Eg City and Westminster Properties (1934) Ltd v Mudd [1959] Ch 129, [1958] 2 All ER
733,
See pp 294-298, below.

~1 o

[1976] 2 All ER 930, [1976] 1| WLR 1078.
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trade. Prior to 1967 it had alwavs been arranged that the goods would be
carried below deck because of the risk of corrosion. In 1967 the defendants
decided to change over to transportation in containers and there were
discussions with the plaintiffs, who were orally assured that the goods
would be carried below deck.® On this basis the plaintiffs continued to
employthe defendants under printed standard conditions which permitied
the defendants to arrange for the goods to be carried on deck. On onc
voyage goods belonging to the plaintiffs were carried on deck and lost
when thevslid into the sea. The Court of Appeal held that the defendants
could notrelv on the printed conditions. Lord Denning MR analvsed the
oral assurance as amounting to a collateral contract. Roskill and Geoffrew.
Lane L]] held that there wasasingle contract, partly written and partly oral.

The differencesin analysis often, as here, produce no difference in result but
there are cases where the difference appears significant. One is where the
contractis required to be in writing 2s in a lease. Another is where the rights
under the written contract are ikely to be transferred as in leases or bills of
lading. If there are two contracts, it is possible to argue that the rights under
the written contract have been transferred and that those under the oral
collateral contract havenot.

2 Implied terms*

The normal contractisnot 2n isolated act, butan incident in the conduct of
business or in the framework of some more general relation such as that of
landiord and tenant ltwill frequently be set against a background of usage

familiar to allwho engage in similar negotiations and which may be supposec
10 govern the language-of a particular agreement. In addition, therefore, 10
the terms which the parties have expressly adopted, there may be others
imported into the contract from its context. These implications mav be
derived from custom ortheymav rest uponstatute or theymay be inferred by
the judges to reinforce the language of the parties and realise their manifest
mtengon.

A TERMSIMPLIED BY CUSTOM

Itis a well-established rule that a contract may be subject to terms that are
sanctioned by custom, whether commercial or otherwise, although they have
not been expressly mentioned by the parties. In Hutton v Warren in 1836" it
was proved that, bya local custom, a tenant was bound to farm according to a
certain course of husbandryand that, at quitung his tenancy, he was entitled
to a fair allowance for seed and labour on the arable land. The Court of
Exchequer held that the lease made by the parties must be construed in the
light of this custom. The judgment of Baron Parke isilluminating both on the
possibility of imporang terms into a contractand on the underlying rationale.

¢ Far more cargo is carried above deck in container ships than in ships designed for
convenuonal carrving

9 Phang [1993] JBL 242

10 (1836) 1 M & W 466
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[t has long been settled, that, in commercial transactions, extrinsic evidence of
custom and usage is admissible to annex incidents to written contracts, in matters
with respect to which they are silent. The same rule has also been applied to
contracts in other transactions of life, in which known usages have been
established and prevailed: and this has been done upon the principle of
presumption that, in such transactions, the parties did not mean to express in
writing the whole of the contract by which they intended to be bound, but a
contract with reference to those known usages. Whether such a relaxation of the
strictness of the common law was wisely applied, where formal instruments have
been entered into, and particularly leases under seal, may well be doubted: but
the contrary has been established by such authority, and the relation between
landlord and tenant have been so long regulated upon the supposition that all
customary obligatdons, not altered by the contract, are to remain in force, that
it is too late to pursue a contrary course; and it would be productive of much
inconvenience, if this practice were now to be disturbed.

The common law, indeed, does so little to prescribe the relative duties of
landlord and tenant, since it leaves the latter at liberty to pursue any course of
management he pleases, provided he is not guilty of waste, that it is by no means
surprising that the Courts should have been favourably inclined to the introduction
of those regulations in the mode of cultivation which custom and usage have
established in each district to be the most beneficial to all parties.'!

A later illustration of the place of custom in contracts is offered by Produce
Brokers Co Ltd v Olympia Oil and Cake Co Ltdin 1916."

Awritten agreement for the sale of goods provided that ‘all disputes arising
out of this contractshall be referred to arbitration’. A dispute was submitted
to arbitrators who in their award insisted on taking into consideration a
particular custom of the trade.

The House of Lords held that they were right to do so. Lord Sumner said:"

The real question ... is the definition of the limits as expressed in the submission [to
arbitration]. If ‘this contract’ in the arbitration clause means the real bargain
between the parties, expressed in the written and printed terms, though, where rade
customs exisi and apply, not entirely so expressed, then the jurisdiction [of the
arbitrators] is complete. The custom, if any, was part of the bargain ... If the bargain
is partly expressed in ink and partly implied by the tacit incorporation of trade
customs, the first function submitted to the arbitratorsis to find out what itis: to read
the language, to ascertain the custom, to interpret them both, and to give effect to
the whole ... The dispute, which arose in fact and which raised a question of custom,
did not arise out of the contract and something else; it arose out of the contract itself,
and involved the contract by raising the custom, and so was within the submission.

The importation of usage, as it rests on the assumption that it represents the
wishes of the parties, mustbe excluded if the express language of the contract
discloses a contrary intention. The parties must then be supposed, while
appreciating the general practice, to have chosen to depart fromiit. Expressum
Jfacit cessare tacitum. The position, which, indeed, might be considered self-
evident, was vigorously stated by Lord Birkenhead in Les A ffréteurs Réunis Société
Anonyme v Walford "

11
12

13
14

(1836) 1| M & W 466 at 475-476.

[1916] 1 AC 314. See also Cunliffe-Owen v Teather and Greenwood [1967] 3 All ER 361,
(1967] 1 WLR 1421.

Ibid at 330-331.

(1919] AC 801; affirming [1918] 2 KB 498. See p 504, helow, as to the right of the
broker to sue upon a contract to which he was not a party.
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Walford, as broker, had negotated a charterparty between the c wners of
the 55 'F'ore’ and the Lubricating and Fuel Oils Co Ltd. By a clause in the
charterp rty the owners promised the charterers to pay Walford, on signing
the charter, a commission of 3 per cent on the estmated gross amount of
hire. The owners, defending an action. brought by Walford for this
commission, pleaded, into alia, 2 custom of the trade that commission was
payable only when hire had actaally beenrearned. The ‘¥lore’ had been
requisitioned by the French Governmnentbefore the chmerpanycould be
operated and no hire had in fact been earned.

Despite the incompatibility of any such custom with the clause in the contract
requiring paymentassoon as the partiessigned, Bailhache ] accepted the plea
and gave judgment for the dcfenda.nts Lord Bn'kcnhcad reversing the
decision, msugatcd an unhappy exror.”

Thelearned judge ... has i effect declared tha&a cuxtom-mzybe given effect to
i commercial matterswhich: is endrely inconsistent with-the plainnwerds of an
agreementinto which commercizl men, cerainly acquainted. with so well-known
a custom; have nevertheiess thought proper to enter.
Custora thus comes.not to deswey but to fulfil the law. It must not contradict
the express terms of a contract but must serve rather to reinforce them and
assisttheir general purposeand policy. Lord Jenkins has emphasised both the
aeganve and the positve test to be applied before it is to beadmiited.

Sxalizged custowe czn be imcoroorated ko a contract only if there iz nodthior
i ther express ox aecessatily oplied. toiocs of the conoact ta pgevcu: sueh
inchasion aod; focther thas acoutom wilk ouly-be i unorr. sy intoacontact w! 2
_itcna baso bmported comsisrently witis the tonor of the doouapotasa whe

If, however, 2 cusiom satisSies:these teses; iis operationr may befz rreachig.

*This has certainly been the case in the past: [Sisuot too muckbtosay tias i
greater part of modera commerciak law; and, as Baron Parkeszed i Fuion
v Warren, no small portion of the law governing landlord and tenant, lrave been
constructed upon its basis. The development of the law exhibits a fairly
constant process. A’ particular practice is shown-to exist and the parties to a
contract are proved to have relied upon it. In course of time it is assumed by
the courts to be so prevalentin a trade or locality as to form the foundation of
all contracts made within that rade orlocality, unless expressly excluded.
Finally, it is often adopted by the legista ure as the standard rule for the °
conduct of the business in question. The law in such cases is not so much
imposed ab extra by judges or Parliament as developed by the pressure of
commercial convenience or local idiosyncrasy.

This process of development can be traced in many branches of the
commercial law. Assoon asthe common law courts busied themselves with the
problems of marine insurance, they accepted the necessity of construing the
words of 2 policy in the light of the surrounding circumstances. In Pelly v Royal
Excnange Assurance” m 1757:

The plaindffhad insured his ship and tackle during the whole voyage from
London to China and back again to London. On arrival in the River Canton,

15 [1919] AC at 809.

16 London Export Corpn Lid v fubiles Coffee Roasting Co (1958} 2 All ER 411 at 420, [1958]
1 WLR 661 at 675. See also Kum v Wah Tat Bank Ltd [1971] 1 Lloyd’s Rep 439.

17 1 Burr 341; and see Salvador v Hopkins (1765) 3 Burr 1707.
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the tackle,according to the usage of the ship-masters, was removed and put
into a warehouse wher« it was accidentally burnt

To claim on the policy it was objected that, as the loss had occurred on shore
atthe end of the outward journey, it was not within the compass of the voyage
and fell outside the insured risks. Lord Mansfield refused the contention.

What is usually done by such a ship, with such a cargo and in such a voyage, is
understood to be referred to by every policy; and to make a part of it, as much
as it was expressed.

Various terms came to be implied as a matter of course in all policies, some
vital and some subsidiary; though, with the inveterate tendency, both of
businessmen and of lawyers, to confuse the issues by careless phraseology, the
word ‘warranty’ was obstinately established in the law of marine insurance
where, atleastin modern speech, ‘condition’ was more appropriate. Thus, to
give only one exanple, itwas regarded as vital that an insured ship should be
seaworthy, and the courts therefore implied a wamnty to this effectin every
policy. In the words of Baron Parke:™ -

In the case of an insurance for a certain voyag: itis clearly cstabhshed that there
isan implied warranty that the vessel shall be sca—worlhy. bywhich itis meant that
s'he ;ha.l] be in a fit state as to repairs, equipment and crew, and in all other
fespccts ‘1o tncountcr I.he ordma.ry pcnls of the voyage insured at thc tme of
sailing upon-it FE MaQas 20
“'hisand other terms-are now implied in policies by sections 33 to 41 of the
“iMarineinsuranceAct 1906, which incidentally perpetuates the terminological
" wonfusionbyproviding that *a warranty'is a condition which must be exactly
complied withwhether it be material to the risk or not’,’and that its breach
estheinsureras from the momentofits occurrence.” The contractual
~basis of the:liability is sustained by the proviso that the ‘warranty’ shall be
-cxduded bynn :xpress term, :|.f the{wo are mcon315tent."’ . sigey

YIILRZ: £ ) 12 BEngasS 3D i - &2 B ! ) ks Sl BAIC
B TERMSMLIEDBYSTATUTE ML ML UL L LS
"The provls:onsofthe Marine Inmmmcc Act offeran obwous exa.mple of terms
implied by statute as the culmination of a long process of development. But
the translation ‘of usage into agreement and of ‘agreement into statutory
languageismost evidentin the history of contractsforthesale 6fgoods. Buyers
and sellers frequently fail to express themselves with regard to matters that
may later provoke a dlsputc Two illustrations may be given.

Supposeithat'the seller is in fact not the owner of thegoods which he-has
purported tosell. Must he be taken to have tacitly guaranteed the fact of
his.ownership?

Suppose that the goods are useless for the purpose for which the buyer
requires them. Is it a tacit term of the contract that they shall be suitable
for that purpose?

18 In Dixon v Sadler (1839) 5 M & W 405 a1 414.
19 Manne Insurance Act 1906, s 33 (3).
20 Ibic, s 85(8).
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At first the common law judges refused to recognise any term which had not
been expressly inserted in the contract. Thus, in the second hypothesis
propounded above, the foundation of the common law, as of Roman law," was
the maxim caveat emptor. In the absence of fraud, and provided that the goods
were open to inspection, the buyer could not complain ofdefectsin thearticle
bought. He should have used his own judgement and not have expected the
seller to depreciate hisown wares, for he was always free to protect himseli by
exa ling an express warranty. R i
The originakrul ;, however, was graduaily modified by the usage of the
market, Whiek recognised that there were several cases in whic! acontract of
sale was subject to a;tacit undertaking by the seller; and, during the first haif
of the nineteenth century; these modifications were recognised by the courts
and adopted as normal implicationsin such contracts. Thus, in asale by sample
it was an implied term of the contract that the bulk should correspond with
the sample.and: thay the: buyer should, by ex: mination; be, able to, satisfy
himself of such correspondence.? In a sale by description, the goods mustnot
onlyanswer the deseription but mustbe of ‘merchantable quality’.* If, moreover,
a buyer explained that he required goods for a'particular purpose and th-t
- he relied o the selfer’s skilf and judgementto provide such goods, thent :
seller, unless he expressly guarded himself, was taken to have ac .epted this
additionaF responsibility.* There was more lesitation in deciding whether,
upon the sale of goods, the seller impliedlyundertook to transfera good title.
. Theimplic \tion was denied by Bagon Parke aslate as 1849 butin 1864 Erle
CJ asserted its existence, and his view prevailed.’ 2 1§ vErrse e -
! #1868, when Penjamin published the first edidonof his Treatiseon the Sale
of Personal Property, he was able toassume tnat tiie couvts had completed ihair
- absorption of commercial practice: Py that date the list of tacit undertakings
to be read into a contract for the sal . of goods was virtually-closed. The tine
was ripe for codification, and the various irt plications wh'ch the judges had
- g aduaily accepted were ultimately adopted as normal terms of the contract
“by the Sale of Goods Act 1893, wherever the parties had'notevincedaco: i« y
intention. ' mr LOMERNETYE T LRI
The Sale of Goods Act 1893, wassubsta: dallyacodification of the common
law of sale as the draftsman, Sir Mackenzie Chalmers, perceivedit.” It consists
for a large part, of rules which are to be applied unless the partes provide
otherwise. As far as the seller’s obligations as to title and as to the quality of
the goods are concerned, the relevant sections are sections 12-15,% which
operate by implying terms into the contract. These terms could however be

Mackintosh Roman Law of Sals, note D. )

Parker v Palmer (1821) 4 B & Ald 387; Lorymer v Smith (1822) 1 B&ClL

Gardiner v Gray (1815) 4 Camp 144.

Jomes v Bright (1829) 5 Bing 533.

Morley v Attenborough (1849) 3 Exch 500.

Eichholz v Bannister (1864) 17 CBNS 708.

Later writers have sometimes doubted whether his perception of the common law was
corr L See eg the difficulties over s 6, discussed below. The Act is by no means
iden cal with Chalmers’ draft bill: see the first (1890) and the second (1894) editions
of Chalmers Sale of Goods.

8 Earlier editions of this work contained a much fuller account of this topic but althou :h
of great interest and importance, it is more appropriately discussed in works on sale.
See Benjamin’s Sale of Goods (4th edn, 1992) ch 11 Atiyah The Sa.: of Goods (9th cdn,
1995) chs 8-12; Furmston, Sale and Supply of Goods (3rd Edn, 2000).

QU e LR
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excluded by contraryintention® and it became not unusual for sellers to seek
to exclude the undertakings which would otherwise be implied.* The
example provided by the Sale of Goods Act 1893 was developed by legislation
dealing with the related contract of hire purchase.

Itis over a hundred years since manufacturers and traders first sought to
reach potential customers who could notafford at once to pay the price of their
goods.” They began to make contracts whereby the price was payable in
instalments and the possession of the goods passed at once to the customer,
but the supplier retained the ownership until the last instalment had been
paid. By this means they hoped to protect themselves even if the customer,
before completing payment, improperly sold the goods to an honest buyer.
But by section 9 of the Factors Act 1889, substantially reproduced in section
25(2) of the Sale of Goods Act 1979,a person who hasagreed to buygoods and
who has obtained possession of them with the seller’'s consent smay, by
. delivering them to a bona fide purchaser or pledgee, pass a good title. In Lee
v Butler:™

The plaintiff let furnitu: e on a ‘hire and purchase agreement’ to X. X was
to pay £1 at once and the balance of £96 in monthly instalments from May
to August. The furniture was to,become X's property only when the last
instalment was paid. Before this condition was satisfied X sold and delivered
‘the furniture to the defendant.. o, . : :

The Courtof Appeal held that, onthe proper construction of the agreement,
X was under an absolute obligationto payall the instalments and that he had
therefore ‘agreed to buy’ the furniture. He had accordinglypassed agood title
to the defendant,'who could not be sued by the plaintiff; =¢o naorec
~~ ' To avoid this result z new device was adopted and was tested in Helby v
Maithews (Olivetti).** ’ ool ! -

S

The plaintiff,adealer, »greed to hire a piano to X at amonthlyrent. If the
rentwas duly paid for 36 months the ownership would pass to X; but X was
entitled to terminate the hiring whenever he pleased. After paying four
instalments X .improperly pledged the piano to the defendant. ... -

he House of Lords held that, as X could determine the hiring at anytime,
b was not under any oblig-tion to buy the piano but had only an option of
purchase.'He had therefore not “agreed to buy it’, neither section 9 of the
Factors Act nor section 25(2) of the Sale 'of Goods Act applied, and no tide
passed to the defendant. Henceforth manufacturers and dealers preferred
toadoptnot the firstbut the second form of contract—a bailment coupled with
an option to purchase. ‘Hire purchase’ was not yet a term of art, but it was a
potent commercial instument.

9 There was a dispute as to whether the seller could exclude his implied undertakings
as to tile under s 12, but this is now of purely historical interest.

10 Such attempts were perhaps less frequent than sometimes suggested. A seller would
be most likely to seek to exclude his implied obligations in a consumer transaction. But
most consumer-sales are made without 2 written contract, ‘the usual vehicle for
exclusion «clauses. For this reason exclusion clauses were much more common in hire-
purchase transactions, where there is alwavs a2 written contract.

11 See Thornely [1962] CL] 39. The major works are Goode Hire Purchase Law and Practice
(2ud edn, 1970) and ‘Guest The Law of Hire Purchase (1966). A valuable introducton
is Diamond Commercial and Consumer Credit (3rd edn, 1985).

12 [1893) 2 QB 318.

13 [1895] AC 471.
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The present century has seen an enormous extension of this type of
business, covering an- ever-widening: range of goeds. The diversity of
transactions has demanded a corresponding diversity of legal machinery; and,
with the growth not only of the total volume of hire purchase but of the cost
of the individual articles involved, the monetary resources of dealers have had
to-be reinforced by the formaton: of finance companies. In:addition. to- the
earlierand simpler "hire-purchase contract’ between supplierand customer
there has been evolved a complex arrangement between supplier, custemer
and finance company. Thus, if a customer wishes toobtaina cac fromva dealer
on hire-purchase terms, the dealer wiil not: 5.a rule make the hire purchase
contract directly with the customer. He will sell the car ‘o finance company,
and the finance company will let it on hire purchase to-the customer. Three
contracts mayth 3sbeinvolved:a'collateral on' preliminasy. comtract between
the dezler and Lae custorner, a.contract of sale betweemthe dealer and the
finance company, and a contract of hire purchase between:the finance
company and. the customer. The exient. to-which economic reality has thus
beemrdivorced fromlegal mechanicahasmore thai oncebeen exposedbythe
couxia. I Yeoman Credis LidvApps Lovd Justce-Harman said:' - i cuts

The difficulty and the avtificiality about hive-purchaze eazes arise froo the ot
that the member of the public involved imagines himself to be buying the art-le
by insaiments fromr the dealer, wheszas he'is in law the liver of theardele frox
2 fnzace company witd-whoar 1 besr brovgbwillpailfpinee contact, of
whom he knows nothing aad which; et pave has nevevseen  the gooda wikeh
are the sugject-matter e thohiven o ¢ 0 . - - e

* o A - o4 1) 2!
iepal fonms or fctons. e i
o

v v Campbell Discount Cor L2826 r dDenniong® oradsl codbtB@ Bicty i
. Ifyouwere able toswip off the legal trappings im which.[the present transaction]
. haxbeen dressed and seeitinits native siroplicity; you would discover that [t
appeliant] agreed to buy a car from a dealer for £405, but could only find £105
towards it. So he borrowed. the other £300 fromr a finance house and fot them
to pay it to the dealer; and he gave the finance house a charge on the car 2s
security for repayment. Butif you tried to express the transaction imr those simple
terms, you would soon fall into troubles of all sorts under the Bills of Sale Acts,
the Sale of Goods Act and the Moneylenders Acts. In order to avoid these legal
obstacles, the finan ‘¢ house has to discard the réle of a lender of money on
security and it has to become an owner of goods who iet them out on hire ... So
it buys the goods from the dealer and lets them out on hire to [the appellant].
[The appellant] has to discard the réle of a man who has agreed to buy goods
and he has to become a man who takes them on hire with only an option of
purchase ... And when these new roles have been assumed, the finance house is
not a moneylender but a hire-purchase company free of the trammels of the
Moneylenders Acts.

The dom nant party in this transaction is the finance company; and the
comparative weakness of the customer, combined with the insidious temptation
to improvidence, has forced Parliament to come to the customer’s aid. The
first Hire Purchase Act was passed in 1938.

[twas followed by further Acts in 1954, 1964, and 1965. None of these Acts
applied to all contracts of hire purchase but only to those where the ‘hire-

14 [1962] 2 QB 508 at 522, (1961] 2 All ER 281 at 291.
15 [1962] AC 600 at 627, [1962] 1 All ER 385 ac 398.
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purchase price’ was below a certain figure. There were therefore two sets of
rules applicable to contracts of hire purchase; a statutory set for those within
the financial ambit of the relevant statute and a common law set for those
falling outside. The relative importance of common law and statute varied as
inflation eroded the real value of the current limit. In particular many hire-
purchase transactions concerning cars fell outside the statute during the
1950s and early 1960s when the limit was still the £300 settled in 1938.

Whether a hire-purchase contractfellunder statute or common law, terms
would normally be implied in it. The courts in implying terms into common
law hire-purchase transactions relied on the helpful analogies provided by
the Sale of Goods Act 1893 while the draftsman of the various Hire Purchase
Acts also built upon the models provided by the earlier Act. The termsimplied
_ atcommon law or under the statute were therefore similar but not identical.
So for instance both followed section 12 of the Sale of Goods Actin holding
that the owner (seller) had implied obligations as to title but while under the
Hire Purchase Act 1965" the term implied was that the owner shall have "a
right to sell the goods at the time when property is topass',atcommon law the courts
implied a term that the owner should have aright to sell the goods both atthe
tme when the hiring commences and at the tume when the property is to
pass.™ i A .

There was however a most important difference between the positon at
common law and under the Hire Purchase Acts. At common law the implied
terms, like those in the Sale of Goods Act 1893, couldin principle be excluded
by contrary agreement™ but under the Hire Purchase Acts the owner was
eitherprohibited from contracting outof his implied obligations™ or allowed
to do so only in certain strictly defined conditions.’

The position in regard to both sale and hire purchase was carried a stage
further by the Supply of Goods {Implied Terms) Act 1973.% This Act made a
number of very important changes. First, it amended ‘the implied terms
contained in sections 12, 13, 14 of the Sale of Goods Act 1893. The new
implied terms are very much in historical prolongation of the old, but the
opportunity was taken to fill gaps and remedy deficiencies which eighty years
of experience had revealed.

Secondly, the new implied terms (and also section 15 of the Sale of Goods
Act 1893, dealing with sales bysample which was notamended by the 1973 Act)
have beenextended 10 all contracts of hire-purchase, irrespective of the ambit
of the Hire Purchase Act.

16 Ie ‘the total sum pavable bv the hirer under a hire-purchase agreement in order to
complete the purchase of goods 1o which the agreement relates, exclusive of anv sum
payable as a penalty or as compensauon or damages for a breach of the agreement '
Hire Purchase Act 1965, s 58(1).

17 8§ 17(1).

18 Korflex Ltd v Poole [1933] 2 KB 251.

1¢ Subject to the various common law rules as to such exclusions. Discussed pp 171-195.
below.

20 Eg Hire Purchase Act 1965, 17(1), 18(3), 19(2) and 29(3) (implied terms as to dte
and description).

1 Eg Hire Purchase Act 1065, ss 17(2), (3). (4). 1B(1). (2}. (3) (implied terms as 10

merchantability and fitness for purchase).

This gives effect, subject 1o some modifications. 10 the first report of the Law

Commission on exempbon clauses in contracts (Law Com No 24, 1969). See Carr 30

MLR 519; surpin [1973) CLJ 203
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Finally, the Act contained comprehensive provisions, prohibiting or
limiting the power of the seller (owner) to exclude these implied obligations.
These will be discussed more fully later.*

The Sale of oods Act 1893 togelhcr with its later amendments has now
been consolidated in the Sale of Goods Act 1979. The statutoryregime for sale
of goods coexisted with a common law regime for similar contracts for the
supply of goods.

Thus in Samuels v Davis:*

The plaintiff was a dentist who agreed with the defendant to make a set of
false teeth for the defendant’s wife. The teeth were made and delivered,
butthe defendant refused to pay for them on the ground that they were so
unsatsfactory that his wife could not use them.

There was controversy as to whether the contract was for the sale of goods
or for work and materials, but the Court of Appeal held that, in the
circumstances of the case, the question was irrelevant. [fit were the former,
the provisions of the Sale of Goods Act applied; if the latter, they would
import into the contract, on the analogy of the Act, a term that the teeth
should be reasonably fit for their purpose. The implied terms for such
contracts as work and'materials, exchange and hire are now laid down by
the Supply of Goods and Services Act 1982 in terms which follow very
closely those of the Sale of Goods Act 1979. Further amendments have
been made by the Sale and Supply of Goods Act 1994 to the formulation
of the implied terms both in contracts for the sale of goods and other
contracts for the supply of goods.

C  TERMS IMPLIED BY THE COURTS®

Other terms have been judicially implied in a number of transactions. For
well overa hundred years there has thus been imported into a contract for
the lease of a furnished house a term that it shall be reasonably fit for
habitation at the date fixed for the beginning of the tenancy. So if the
house is infested with bugs or if the drainage is defective or if a recent
occupantsuffered from tuberculosis, the tenantwill be entitled to repudiate
the contractand to recover damages.® A similar term is implied if a person
contracts to sell land and to build, or to complete the building of, a house -
upon thie land.” But the term may be excluded, in accordance with the
general principle of the common law, either by clear and unambiguous
3 . .

-
-

w

Pp 196-215, below. ,

4 [1943] KB 526, [1943] 2 All ER 3. The House of Lords discussed the extent and
nature of the terms which may be implied in contracts for work and materials in
Young & Marten Ltd v McManus Childs Ltd [1969) 1 AC 454, [1968] 2 All ER 1169;
and Gloucestershire County Council v Richardson [1969] 1 AC 480, [1968] 2 All ER
1181.

Burrows 31 MLR 390.

Smuth v Marrable (1843) 11 M & W 5; Wilson v Finch Hatton (1877) 2 Ex D 336; Collins
v Hophkins (1923] 2 KB 617.

Perry v Sharon Dwdopmt Co Ltd [1937] 4 All ER 390; see also Hancock v B W Brazier
(-lwky) Ltd [1966] 2 All ER 901, [1966] 1| WLR 13T7. There is no such implication
on the sale of a completed house: Hoaskins v Woodham [1938] 1 All ER 692. But see now
Defecuve Premises Act 1972, discussed Spencer [1974] CLJ 30% [1975] CLJ 48.

o
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language or if its unpllcauon would be in‘consistent w:t.ﬁ an exprcss term
of the contract. Thus in Lynch v Thorne:*

The defendant contracted to sell the plaintff a plot of land on which was
a partially erected house and to complete its construction. The contract
provided that the walls were to be of nine-inch brick. The defendant built
the house in accordance with this specification, but it was in factunfit for
human habitation because the walls would not keep out the rain.

The Court of A.ppca] gavejudgme'm fér the defendant. They could notimply
a term which would “createan inconsistency with the express language of the
bargain

ﬁmfrmtful source of con troversy is to be found in'the relatnonshap of master
and servant, where express contractual termis.are often absent or prescribe
inadequately the reciprocal rights and duties of the parties. The position here
was examined by the House of Lords in Lister v Romford Ice and Cold Swrage Co
Ltd.*

The appellant Lister was employed by the respondents asalorry driver. His
father was his mate. While backing his lorry, he drove negligently and
injured his father. The father sued the respondents, who were held
vicariously liable for the son’s negligence. The respondents now sucd the
son, inter alia, for. breach of contract. | alps wit o

They urged the mpl:canon in his contract of service of & term that he would
-usereasonablecare andskillin driving the lorry. Thesonreplied witha batery
of implications: that the respondents, as employers, should motreguire him
to do anything unlawful, that they should insure him against any personal
liability he might incur in the course of his employment, that they should
indemnify him ‘against all claims orproceedings broughtagainsthim for any
act done in the course of employment’.

The House of Lords, by a majority, gave judgment for the respondents.
There was authority for implying i the master s favour that the servantwould

‘serve him with good faith and fidelity’ and that he would use reasonable
care and skill in the performance of his duties.”

- This latter undertaking the son in the present case had c.lcarly broken.
There were certainly reciprocal terms to be implied in the servant’s favour.
The master for his part must use due care in respect of the premises where
the work was to be done, the way in which it should be done and the plant
involved; and bhe must notrequire the servant to.do an unlawful act.’* But the

8 [1956] 1 All 744, [1956] ] WLR 303. Later cases suggest that in appropriate cases z
builder may be under a duty to warn his customer that the design of the house is
defective. Brunswick Construction Lid v Newlan (1974) 21 BLR 27, Egquitable Debenturr
Assets Corpn Lid v William Moss (1984) 2 Con LR 1.

9 [1957] AC 555, [1957] 1 Al ER 125.

10 Robb v Green [1895) 2 QB 315; Hivac Lid v Park Royal Saentific Instruments Lid [1946)
Ch 169, {1946) ) All ER 350.

11 Hormer v Cornelius (1858) 5 CBNS 236.

12 See Matthews v Kuwait Bechtel Corpm [1959] 2 QB 57, [1959] 2 All ER 345, and Gregomy
v Ford [1951] 1 All ER 121, In the latter case it was held that the master had committed
an unlawful act in requinng the servant to drive an uninsured vehicle contary to s 35(1)
of the Road Traffic Act 1930. In Lister v Romford lce and Cold Storage Co Lid, the appellant
argued that the respondents had again broken this secton: but the House of Lords held
that there had been no such breach
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respondents had not broken any of these terms, and the further obligatony -
suggested by the appellant were not warranted.

In all these cases the court is really deciding what should be the content

of a paradigm contract of hire, of employment, etc. The process of decision

1s

quite independent of the intention of the parties except that they are

normally free, by using express words, to exclude the term which would
otherwise be implied. So the court is in effect imposing on the parties a term
which is reasonable in the circumstances.” This process received a most
instructive application in Liverpool City Council v Irwin.™

The defendants were the tenants of a maisonette on the ninth floor of 2
fifteen floor tower block owned by the plaintiffs. There was no formal
tenancyagreement. There wasalistof tenants’ obligations prepared by the
landlord and signed by the tenant but there were no express undertakings
of anykind by the landlord. Owing to vandalism the amenities of the block
were seriously impaired so that the lifts were regularly out of action, the
stairs were unlit and the rubbish shutes did not work. The defendants
withheld payment of rent, alleging that the council were in breach of
implied terms of the contract of 1enancy. The council argued that there
were no implied terms'® but the House of Lords rejected this argument.

It was necessary to consider what obligations ‘the nature of the contract
. itself implicitly requires” and since it was not possible 1o live in such a

building withoutaccessto the stairs and the provision of a lift service it was
necessaryto implysome term as to these matters. On the other hand itwas

. mot proper 1o imply an absolute obligation-on the landlords to maintain

these services. It was sufficient to imply an obligation on the landlord to
take reasonable care to maintain the common partsin a state of reasonable

_repair. ltwas notshown that the landlords were in breach of thatimplied

aerm.V’ :

‘Anotherimportant example is Scally v Southern Health and Social Services Board.

18

The plaintiffs were medical practitioners employed in Northern Ireland
by the defendants. The terms of employment included a contributory
pensionscheme and an employee had, in principle, to complete 40 years
.of service to qualifyfor full pension. In 1974 a change in regulanons gave
«employees the right.to buy extra years on very favourable terms but this
right had to be exercised within 12 months from 10 February 1975 by

Per Lord Denning MR, in Gregves & Co (Contractors) Ltd v Baynham Meikle & Pariners
[1975] 3 AII'ER 99 at 103

[1977] AC 289, [1976] 2 All ER 39. Peden 117 LQR 459. Ayres and Gertner (1989)
94 Yale L] 97.

This argument was accepted by the majority of the Court of Appeal [1976) QB 31¢.
[1975) 8 All ER 658 where the case was fought rather on the Moorcock docinne,
discussed p 157, below. Compare the interesting judgment of Lord Denning MR
expressly disapproved of in the House of Lords

Per Lord Wilberforce [1977) AC 23% at 254. [1976] 2 All ER 39 at 44. See also Lord
Cross [1977] AC 239 at 257, [1976] 2 All ER 39 a1 46. Cf Mears v Safecar Secunty Lt
(1983%) QB 54. [1982] 2 All ER 865.

See further Shell (UK) Ltd v Losiock Garage Lid [1977) 1 All ER 481: Bremer Vulkar
Schiffeau and Maschinenfebrik v South Indic Shippeng Corpm [1981] AC 909, [1981] 1 Al
ER 989 Sim v Rotherham Metropoiiian Borough Council [1987] Ch 216. [1986] 8 Ali ER
887

[1991) 4 All ER 565
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persons already employed and within 12 months from first taking up of
employment by those employed thereafter. There was a discretion to
extend this 12-month time limit and to vary the terms of purchase where
the time was so extended. The plaintiffs did not exercise their rights
because they did not know of them. They claimed that their emplover was
underaduty to inform them of this change in the terms of theiremployment
and that a term should be implied into the contract of employment.

Lord Bridge, in delivering the only reasoned speech in the House, said:"

The problem is a novel one which could not arise in the classical contractual
situation in which all the contractual terms, having been agreed between the
parties, must, ex hypothesi, have been known to both parties. Butin the modern
world itisincreasingly common for individuals to enter into contracts, particularly
contracts of employment, on complex terms which have been setted in the
course of negotiations between representative bodies or organisations and many
details of which the individual employee cannot be expected to know unless they
are drawn to his attention.

Lord Bridge had no hesitation in holding that it was necessarv to imply such
a term where ‘the following circumstances obtain’.®

(1) The terms of the contract of employment have not been negotiated with the
individual employee but result from negotiation with a representative body or
are otherwise incorporated by reference; (2) A particular term of the contract
makes available to the employee a valuable right contingent upon action being
taken by him to avail himself of its benefit: (3) The employee cannot, in all the
circumstances, reasonably be expected to be aware of the rerm unless itis drawn
to his attention.'

Anotherinteresting development ofimplied terms in contracts ofemployment
occurred in Malik v Bank of Credit and Commerce International? The bank
appeared on the surface to be an ordinary high street bank. Unknown to
customers and to most of its staff, including the claimants, it was a complete
fraud dedicated to cheating customers and third parties. The bank eventually
became insolvent and the claimants were made redundant. Theyargued that
the bank was in breach of an implied term of the contract ofemployment that
neither party should ‘engage in conduct likely to undermine the trust and
confidence required if the employment relationship is to continue’. The
bank accepted that the authorities supported the implication ofa term of this
kind but argued that it should not apply:

(a) where the dishonest behaviour of the bank was aimed at customers and not
employees; or I X

(b) where the employee only Betame aware of the dishonest conduttafter he
had ceased to be employed; or

{c) unless the conduct was such as to destroy or seriously damage the
relationship between employee and employer.

19 Ibid at 569.

20 Ibid at 571. See also Spring v Guardian Assurance plc [1994] 3 All ER 129; Wilsan v Best
Travel Ltd [1993) 1 All ER 353; Wong Mee Wan v Kwan Kin Travel Services Lid [1995]
4 All ER 745.

1 Ibid at 571-572.

2 [1997] 3 All ER 1. The case also raised important questions about what damages could
be recovered. for breach of such an implied term. Sce below p 675,
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The House of Lords rejected all three of these suggested limitations.*
In addition to terms thus imported into particular types of contract, the
courts may, in any class of contract, implyaterm in order torepairan intrinsic
failure of expression. The document which the parties have prepared mav
leave no doubt as the general ambit of their obligations; but they may have
omitted, through inadvertence or clumsy draftsmanship, to coveran incidental
contingency, and this omission, unless remedied, may negative their design.
In such a case the judge may himself supply a further term. which will
implement their presumed intentidnand, in a hallowed phrase, give ‘business
efficacy’ to the contract. In doing this he purports at Jeast to do merelv what
the parties would have done theinselves had they thought of the matter. The
existence of this judicial power was asserted and justifizd in the case of The
Mogrcock.* . 3 ,
The defendants were wharfingers who had agreed, in’ consideration of
charges forlanding and stowing the cargo, o allow the plaintiff,ashipowner,

. to discharge his vessel at their jetty. The jetty extended into the Thames,
and, as both parties realised, the vessel must ground at lowwater. While she
was unloading, the tide ebbed and she settled on a ridge of hard ground
beneath the mud. The plaintff sued for the resultant damage.

The defendants had not guaranteed the safety of the anchorage, nor was the
bed of the river adjoining the jetty vested in them but in the Thames
Conservators. But the Court of Appeal implied an undertaking by the
defendants that the river bottom was, so far asreasonable care could provide.
in such a condition as not to endanger the vessel. Bowen L] explained the
nature of the implication.* '

Ibelieve if one were to take all the cases,and there are many, ofimplied warranties
or covenants in law, it will be found that in all of them the law is raising an
implication from the presumed intention of the parties, with the object of giving
to the transaction such efficacy as both parties must have intended that at all
events it should have. In business transactions such as this, what the law desires
to effect by the implication is to give such business efficacv to the transaction as
must have been intended atall events by both parties who are businessmen ... The
question is what inference is to be drawn where the parties are-dealing with each
other on the assumption that the negotiations are 10 have some fruit, and where
they say nothing about the burden of this unseen peril, leaving the law to raise
such inferences as are reasonable from the very nature of the transacton.

Since this case was decided in 1889, its authority has often been invoked; and
the principle upon which itrests has been amplified. Scrutton L said in 1918&:

A term can onlv be implied if it is necessary in the business sense to give efficacy
to the contract, ie if it is such a term that it can confidently be said that if at the
time the contract was being negotiated someone had said to the partes: "What
will happen in such a case?’ they would both have replied: ‘Of course so and so
will happen; we did not trouble to say that; it is 100 clear.”

% For further proceedings see [1999] 4 All ER 83, [2000] 3 All ER 51. For the same
implied term in a different contexi see University of Nottingham v Eyet: [1999] 2 All
ER 437.

(1889) 14 PD 64.

Ibid a1 68. 70.

Reigair v Umion. Manufaciunng Co (Ramstotiom) [1918] 1 KB 592 at 602
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MacKinnon L] said in 1939:

Prima facie that which in an contract is left to be implied and need not be
expressed is something so obvious that it goes without saying; so that, if while the
parties were making their bargain an officious bystander were to suggest some
eXpress provision for it in their agreement, thep would testily suppress him with
a common,. 'Oh; of course.'” : SR

Lord Pearson said in 1973~

An unexpressed termrcambeimplied if and onlyif the court find  that the parties
must have intended. thatterm to form part of their contract: itis not enoughrfor
the court to. find. that such a term would have been adopted by the partes.as
reasonable men:if it had been suggested to them: it must have been a term that
went without saying, a term necessary to give business efficacy to the contace, a
term which, although tacit, formed part of the contract which the partics made
for themselves.® . .

Thus explained, . the Moorcock is:still: full of-l-ife-. In Gardner v Coutts & Co:®

X, in 1948, sold. freehold property to Y. Bya writter contract with ¥ made
on the day following, the sale, X agreed. that ¥ and. her successors should
have the option. ofbuying the adjoining propertg, which X retained, if X
atany time during his life wished to self it. In 1948 the plaintiff was the
successor in titleto Y. Iir 1963 X conveyed thie: adjoimming property to-his
sister by way of giftwithout giving the plaintiffikie optiore of purchzse. In
~ 1965 X died; and- the plawtiff now sued’ kis executors for ‘breactt of
contract. Rl L A P
Thewritten contract between X and Y contzined noterm providingeroressty
for the event of X giving, 23 opposed to selling, the property to 2 thirdt pary.
Cross J implied'in the'contracra term-that X's promise shhould cover  gift as
well as a sale. Eaaw e

[fLapply the test laiddown by Scrutton L] and MacKinnon L] I am confident that
at the time, whatever views.[X] may have formed later, if somebody had said to
him, "You hav: not expressly catered: for the possibility of your wanting to give
away the property’, he would have said, as undoubtedly [¥] would have said, ‘Oh,
of course that is implied. What goes for a contemplated sale must go: for a
contemplated gift.'!

This power of judicial implication is a convenient means of repairing an
obvious oversight. But it may easily be overworked, and it has more than once
received the doubtful compliment of citation by counsel as z last desperate
expedient in a tenuous case. In a passage immediately preceding the words
of Lord Justice MacKinnon, quoted above, the learned Jjudge g:ve a warning
against the abuse of the power, and especiallyagainst the temptation to invoke
indiscriminately the relevant sentences of Bowen L] in The Moorcock.

7. Shirlaw v Southern Foundries (1926) Lid [1939] 2 KB 206 at 227, [1939] 2 All ER 113
at 124,

8 Trollope and Colls Ltd v North West Metropolitan Regional Hospital Board [1973] 2 All ER
260 at 268, [1973] 1 WLR 601 at 609.

9 [1967] 3 All ER 1064, [1968] 1 WLR 173. See aiso Finchbourne Lid v Rodrigues [1976]
3 All ER 581; Essoldo v Ladbroke Group [1976] CLY 337.

10 Ibid at 1069 and 179, respectively. For an application of The Moorcock see British School
of Matoring Lid v Simms (1971] 1 All ER 317, where Talbot J, was ready to imply a term
that any car provided by the school for driving lessons would be covered by insurance.
See aiso per Megarry | in Coco v A N Clark (Engineers) Ltd [1968] FSR 415 at 424.
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They are sentences from an extempore judgment as sound and sensible as all the
utterances of that great judge: but I fancy that he would have been rather
surprised if he could have foreseen that these general remarks of his would come
to be a favourite citation of a supposed principle of law, and I even think that he
might sympathize with the occasional impatience of his successors when The
Moorcock is so often flushed for them in that guise.”

That this warning was needed is shown by two cases decided since itwas given.
In Spring v National Amalgamated Stevedores and Dockers Society:*

The defendantsand the Transportand General Workers Union agreed at the
Trade Union Congress at Bridlington in 1939 certain rules for the transfer of
members from one union to another. This was called the ‘Bridlington
Agreement’. In 1955 the defendants, in breach of this agreement, admitted
the plaintff to their Society. He knew nothing of the agreement nor was it
expresslyincluded in the defendants’ rules. The breach of th> agreement was
submitied to the Disputes Committee of the Trade Union Congress which
ordered the defendants to expel the plaintff from their Socierv. When the
defendants sought to do so, the plaintiff sued them for breach of contract,
claimed a declaration that the expulsion was ultra vires and asked for an
injunction to preventit.

The defendants suggested that a term should be implied in their contract
with the plainuff that they should comply with the ‘Bridling 1 n Agreement’

“and take any appropriate steps to fulfil it. But the Vice-Chuncellor of the
County Palatine Court of Lancaster rejected the suggestion and granted to
declaration and injunction for which the plaintff had asked. He referred to
the test suggested by MacKinnon L and said:

If that test were to be applied to the facts of this case and the bystander had asked
the plaintiff, at the time when the piaintiff paid hi: 5s and signed the acceptance
-form, “Won't you put into it some reference to the Bridlington Agre. ment?' 1
think (indeed I have no doubt) that the plaintiff would have answered, ‘“What's
that?"!* :

-In Sethia (1944) Ltd v Partabmull Rameshwar™

The plaintiffs carried on tusiness in London and the defendants were
Calcutta merchants. Tn 1947 the plaintiffs bought from the defendants
«<ertain quantites of jute which the defendants were to ship 10 Genoa. As
both parties knew, nojute could be exported from India save by licence of
the Government of India, and in 1947 the Government adopted a ‘quota
system’ wherebya shipper must choose as his ‘basic year’ any one year from
1937 10 1946 and was ailotted a quota in regard to the countries to which
. he had made shipments in that year. The defendants chose 1946 as their
basic year, but, asin that year thcy had shipped nothing to Italy, they were

11 Shirlaw v Sourh_r:y Foundries (1926) Ltd (1939] 2 KB 206 at 227, [1939) 2 All ER 113
at 124,

12 [1956] 2 All ER 221, [1956] ] WLR 585. See also Gallagher v Post Office [1970] 3 All
ER 712.

13 [1956] 2 All ER 221 at 231.

14 [1950]) 1 All ER 5], See also Western Bank Lid v Schindler [1977] Ch 1. [1976) 2 All
ER 893: Federal Commerce and Novigation Co Lid v Tradax Export SA, The Marathe
Envoy [1978] AC 1, [1977) 2 All ER 849: Frobisher (Second Investme~ts) Lid v Kiloran
Trust Co Ltd [1980) 1 All ER 488 Ashmore v Corpr of Liovd's (No 2 [1992] 2 Llovd s
Rep 620
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not entitled to any licence for Genoa. Subsequently, however, they were
allowed to ship rather less than a third of th 2 contract quanttyof jute. The
plaintiffs sued for breach of contract. The defendants admitted that the
contract did not expressly provide that shipments should be 5ubject to
quota’, but argued that suchr a term must be implied to give it ‘business
efficacy’.
The Courtof Appeal refused to imply the term. In the first place, itwas proved
that in the jute trade contracts were sometimes made expressly ‘subject to
quota’ and sometimes with. no such phrase. The defendants, therefore, hy
omitting the phrase, mustbe supposed to have accepted anabsolute obligation
to deliver the jute. In the second place, to imply the term would be to commit
the buyers to consequences dependent upon faets exclusively within the
seller’ knowledge. The buyers certainly knew of the quota system; but the
sell :rs chose the basic year and they alone aewto what. countries. thcy had
previously exported in that year. -
. The ‘business efficacy’ and. ‘officious. bystande.r tests are usually.»u'eated
as if they are alternative ways of stating a single test. However, it is.clear that
thore mightbe an implied term which was necessary to give business efficacy
to the contract but which, because of their conflicting interests, the parties
would not have agreed, if questioned by the officic s bystander, as to its
obviousness. In Codelfa Construction Pty Ltd uS:ateRauhuayAmhanty of New South
Wales® Mason CJ treated the tests as cumulatwe buti it 1snot clear whether this
is the law ‘n England."
A dramatic example of the potential scope of such unphed in fact’ terms
was provided by the decision of the House of Lords in Equuabla Lifg Assurance
Society v Hyman."" In this case the appellant had issue | large numbers of with
-prof s pension policies. Under thess contracts th . poligyhol: ers:invested
money with the appellant which would’produce a capitak sum on the
policyholder’s retirement. The amount of the capital sum would: depend
partly on the amount invested and partly on the success of the investment
policies followed by the appell t. The dir ‘ctors of the society were given a
wide discretion by article 65 ot the Rules which provided that they should

‘apportion the amount of [the] declared surplus by way of bonus among the
holders of the participating policies on such principles, and bysuch methoq
as they may from time to time determine’.

In practice the directors would be unlikely to pay out all of the proﬁt ina
given year as a bonus because they would wan to keep moneyin hand for less
successful years. Bonuses would be declared during the running of the policy
(and once declared could not be revoked) and a ‘terminal’ bonus (usually
larger) would be paid at the end of the policy. g

Because of the Inland Revenue rules which make pensions attractive to
taxpayers, the policyholder could not take the whole of the capital sum in cash
and had to convertasubstantial partinto an annuity. Pension provi: er donot
necessarily offer the best rates for conversion to annuities and pol.cyholders
are normally free to get the best annuity which is available on the market.

Some of the policies offered by the appellant had an unusual feature in
that they contained a provision to convert the capital sum into an annuity at

15 [1982] 149 CLR 337.
16 Steyn ] in Mosvoids Rederi A/S v Food Corpm of India [1986] 2 Lloyd's Rep 68.
17 [2000] 3 All ER 961.
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a guaranteed annual rate (GAR). The dispute concerned these policies.
When the policies were sold the GAR was well below the market rate but
during the 1980s and 1990s annuity rates fell steadily so that the GAR was
significantly above the market rate. The reaction of the directors was to
propose to pay a lower terminal bonus to policyholders who held GAR
contracts. The House of Lords held that a term should be implied to prevent
this. :
Lord Steyn said

The directors of the society resolved upon a differential policy which was
designed to deprive the relevant guarantees of any substanual value. In my
judgment an implication precluding the use of the directors’ discretion in this
wayisstrictlynecessary. The implication is essential to give effect to the reasonable
expectations of the parties.

In general, the partiés are entitled to provide for the exclusion of terms which
would otherwise be implied. In some important cases, Parliament has provided
that the implied terms cannot be excluded and such implied terms, therefore,
become mandatory.” In such cases, Parliament is in effect laying down a rule
of law but it is doing so by using the technique of implying a term into the
contract The effect of thisis to give the party thus protected the basic contractual
remedies. Where exclusion of the normal implied terms is permitted there will
be questions of interpretation. No problem arises if the contractsays expressly
that no terms are to be 71 plied, or words to that effect. Difficult questions can
arise, however, where 1t is argued that the express terms impliedly exclude
normal implied terms. There must be cases where the express term covers the
.ground so closely that there is noroom for an implied term but there will also
be cases in which it is possible that the express and normal implied term: « -
co-exist. Johnstone v Bloomsbury Health Authority”® 4s a veryinstructive case in u
context. The plaintiff was employed by the defendant-health authority as
junior hospital doctorunder a contract wiiich required him to work 40 hour:
per week and to ‘be available’ for overtime of a further 48 hours per week os
average. The plaintiffalleged that he had been required to work somany hours
a week, with so little sleep, that he was physically sick, that his health was
damaged and that the safety of patients was put at risk. He argued that the
authoritywas therefore in breach of its dutiesas hisemployer.to take reasonable
care for his safety and well-being. He sought declarations that he could not
lawfully be required 1o work so many hours as would foreseeably injure his
health.® The authority argued on a preliminary point that the ¢erms of the
plaintff's employment excluded any duty in relation to safe system of work so
far as concerned the hours of work.' Leggatt L] accepted the argument of the
authority. The majority disagreed and thoughtthe case should-go to trial but
thereasons given were notidentcal. Both Smuart-Smith L] and Browne-Wilkinson
thought that (subject perhaps to the provisions of the Unfair Conuact Terms
Act 1977) it was open to the authority by clear words 1o exclude the normal
implied duty to provide a reasonably safe system of work but they did not think

18 See p 200, below.
19 [1991] 2 All ER 293.
=20 He aiso argued that the contract was contrary to s 2(1) of the Unfair Contract Terms
Act 1977 and void on the ground of public policy.
1 I successful. this argument would have avoided the need for anv factual invesnganon
of the effect of the long hours worked either on the piaintdff personaliv or on junior
dociors in general
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that the provision as to hours of work had produced this effect. Both thought
that the provisions as to the hours of work had to be read rogether with the
normal implied term. Taken literally, the provision as to hours of work would
have permitted the authority to require the plaintiff to work 168 hours in one
weekif, overa period (notspecified in the contract terms), his average had been
brought down to 88 hours a week. Few, if any, people can work with adequ te
respect for their health or the safety of others for such a long period. It was
reasonable, therefore, to treat the implied term as to a reasonably safe system
of work as cutting back, to some extent, the more extreme forms of overtime
working which the authority might apparently, looking only at the express
terms, have required. Stuart-Smith L] would have required the - uthoritywhen
doing this to have regard to the personal stamina and physical srength of the
individual doctor. Browne-Wilkinson VC would not have goneso farandwould
not have permitted the authority to impose hours of work which would impair
the health of a reasonably robustyoung doctor. So, if the evidence at trial showed
that a reasonably robust young doctor could work 100 houx . a week, provided:
he had atleast five hours’ sleep each night, the expressand izaplied term could
live together.?

3 The relative impqrtance of contract al terma

Common sense suggesisand thelaw hias longrecoguised thas the obligztions
created by a contract are not all of equal importance. 12 is promavily e
p:.rties to set their owirvalus o the terros that theyimpose upoa enclrother.

- Butitis rare for them uvexproswitliany precisionwhas, ifanytivog, therihmee
in their minds; and the resultant task of iaferrin 7+ and mierpreomg their
intention is, asalways, a matter of greatdifficoly. In tie presentcontextichas
been further complicated by the phraseclogy adopted | ¥ the judges botvto
limit the operationrof a contract and to valueits corapoaent parts. Twowords
in- particular, conditions and warranties, have been employed with such
persistence and with so little-discrimination that some preliminary attempt
must be made to fix their meaning.

To lawyers familiar with the Roman jurisprudence and trained in modern
Continental systems the use of the word conditionin thi- context must appear
asolecism. By them a condition is sharply distinguished from the actual terms
of a contract, and is taken to mean, not part of the obligation itself, but an
external fact upon which the existence of the obligation depends.’ The
operation of a contract may thus be postponed until some event takes place,
or the occurrence of this event may cancel a contract which has already started
to function. A purchaser mayagree to buya caronlyifitsatisfiesa certain test,
or he may conclude the sale, reserving the right in certain circumstances to
re-open the whole transaction.

. 2 Of course, if the evidence showed that no reasonably robust doctor could work more
than 88 hours a week, there would be 2 conflict between the express and implied terms.

3 See Buckland and McNair Roman Lawr and Common Law (2ud edn) pp 247-256. For
French law, see the Code Civil, art 1168. Scots law has substantially adopted the
Continental position, though some complaints have been made of confusion arising
from a flirtation with the English terminclogy: see Gow The Mercantile and Industrial
Law of Scotland pp 201-214.
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The orthodox application of the word is by no means unknown to English
lawyers.' Agreements are often made which are expressed to be “subject to’
some future event, performance or the like. Such agreements may produce
a variety of different effects.

First, there may be no contractatall. This may be either, as in agreements
‘subject to contract’, because the parties have agreed not to be bound until
some future event (eg the execution of a formal contract) which cannot take
place without the concurrence of both parties or because the conditon is
uncertain. So in Lee-Parker v Izzet (No 2F it was held thatan agreement ‘subject
to the purchaser obtaining asatisfactory mortgage’ was void foruncertainty.’

Secondly, the whole existence of the contract may be suspended until the
happening of a stated event, or asitis said in the common law, be subject to
a condition precedent. In Pym v Campbell:’

The defendants agreed in writing to buy from the plaintiff a share in an
invention. When the plaintiff sued for a breach of this agreement, the
defendants were allowed to give oral evidence that it was not to operate
until a third party had approved the invention and that this approval had
never been expressed.

‘The evidence showed’, said Erle |, ‘thatin fact there was neveranyagreement
atall.’ Amore recentexample is offered by the case of Aberfoyle Plantations Ltd
v Cheng,® which came before the Judicial Committee of the Privy Council from
Malaya.

In 1955 the parties agreed to sell and to buy a plantation part of which
consisted of 182 acres comprised in seven leases that had expired in 1950.
In the intervening years the vendor had tried but failed to obtaina renewal
of the leases. Clause 4 of the agreement therefore provided that ‘the
purchase is conditional on the vendor obtaining a renewal’ of the leases.
If he proved ‘unable to fulfil this condition this agreement shail become
null and void’.

The vendor failed to obtain the renewal, and the Judicial Committee held that
the purchaser could recover the deposit that he had paid. Lord Jenkins said:

At the very outset of the agreement the vendor's obligation to sell, and the
purchaser’s obligation to buy, were by clause 1 expressed to be subject to the
condition containedin clugse 4. It was thus made plain beyond argument that
the condition was a cou.X ion precedent on the fulfilment of which the |
formation of a binding contract of sale between the parties was made to
depend.?

See Montrose 15 Can Bar Rev 309; Stoljar 15 MLR 423, 16 MLR 174,

{1972] 2 All ER 800, [1972] 1 WLR 775.

Similar conditions had been held sufticiently certain in a number of New Zealand cases
and Australian cases, eg Barber v Crickete [1958] NZLR 1057; Martin v Macarthur [1963]
NZLR 403; Scott v Rania [1966] NZLR 527. Meehan v Jones (1932) 56 ALJR 813; Coote
10 Conv 37; Swanton 38 ALJ 633, 690; Furmston 3 Oxford JLS 438. See also janmohamed
v Hassam [1976] CLY 2851. Much of the lezining on uncertain conditions is to be
found in cases on conditional gifts. No doubt similar principles may apply to contracts
but probably the threshold of uncertanty should be higher in a2 commerciai setung.
(1956) 6 E & B 370.

8 [1960] AC 115, (1959] 3 All ER 910.

9 Ibid at 128 and 916, respectively.
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Thirdly, a condition may operate, not to nt zative the very existence of a
contract, but to suspend, untilitissatisfied, some right or duty or consequence
which would otherwise spring from the contract. Thus in Mari n v Whale™

The plaintiff agreed with X to buy a plot of land from him subject to the
approval by the plaintiff’s solicitor ‘of titie and restrictions’. At the same
time the plaintifi agreed to sell his motorcar to X—this second agreement
to be in consideration of the first agreement and to be completed
simultaneously with it. The plaintiff allowed X to take possession of the car,
and X sold it at once to the defendant who took it without notice of the
plaintiff's righis. The plaintifI’s soli. itor then réfused to approve the
restrictions binding the land. The plaintiff sued the defendantto recover
the car and for damages. _ VT E

The Court of Appeal held that he must f2il. The solicitor's approval was a
* condition precedent, notto the creation of the coritract for sale of the car, but
only‘to the passing of property under it. It was—though not a sale—an
agreement to seil, and the defendant obtained a title under section 25(2) of
the Sale of Goads Act. ) ‘ ]

It will not always be easy to decide whether the failure of 2 ccnadition
precedent prevents the formation of 2 contractor only suspends the obligations
created by it. Particular difficulties scem to be raised by the case of Bentwaorth
Finance Ltd v Lubiert.' 7 " e b ok 3

The plaintiffs, undera hire-purci asc agreement, letasecond hand carto

‘ the defendant, who was to pay 24 monthly instalments. The car was

* delivered to the defendant butwithout alog-book. The defendant neither
licensed nor used it and refused to pay the instalments. The plaintiffs
retook possession of the car and sued for the in<ialments.

_The Courtof /. ppeal held that the plzintiffs could notsue the defendant. The
delivery of the log-book was a condition precedentupon which the liability to
pay the instalments depended. The decision itself may readily be sup ported.
Butitishard to accept the court’s view that, until the log-book was supplied,
- there was no contract atall.® = "~ FATFCT et :
Where there is a contract but the obligations of one or both parties are
subject to conditions 2 number of subsidiary problems arise. So there may be
a question of whether one of the parties has undertaken to bring the condition
about. In Bentworth Finance Ltdv Lubertit could have been plausiblyargued that
the plaintifT had promised todeliver the log-book. Thereisa clear distinction
between a promise, for breach of which an action lies and a condition, upon
which an obligation is dependent. But the same event may be both prom ised
and conditional, when it may be called a promissory condition.” A common

10 [1917] 2 KB 480. 5 L )

11 [1968] 1 QB 680, [1967] 2 All ER £10. See Carnegic 31 MLR 78.

12 Similarly it would appear wrong to hold as Goulding J did in Myton Ltd v Schwab-Morris
{1974] 1 All ER 526, [1974] 1 WLR 331 that payment of a deposit by a purchaser was
a condition precedent to the coming into existence of a contract of sale. Payment of
the deposit is rather part of the buyer's obligations and 2 condition precedent to the
seller’s obligation 1o convey, Millichamp v fones [1983) 1 All ER 267 [1982] 1 WLR 1422,
D;;mcfia Noviera 84 v Hapag-Lioyd International SA {1985] 1 All ER 475 (1985} 1 WLR
435, 4

18 Sec Bashir v Comr of Lands [1960) AC 44, [1960] 1 All ER 117, Montrose 23 MLR 350.
See also per Sachs L] in Property and Bloodsiock Ltd v Emerton [1968] Ch 94 at 120-121,
{1967] 3 All ER 321 at 330-331.
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form of contractis onewhere land is sold ‘subject to planning permission’. In
suchacontractone could hardlyimplya promise to obtain planning permission,
since this would be outwith the control of the parties but the courts have
frequently implied a promise by the purchaser to use his best endeavours to
obtain planning permission.” Another queston is whether the conditon
may be waived. [t would appear that where the conditon is solely for the
benefit of one party, he can waive the condition and make the contract
unconditional.”

There is yet a fourth possibility, that one party may be able unilaterally to
bringa contractinto existence. The most common example is an option to buy
land. The holder of the option is under no obligation to exercise it but if he
does, a bilateral contract of sale between him and the owner will come into
existence. [n a unilateral contract, the obligation of the promisor may be
conditional. Soin Carlillv Carbolic Smoke Ball Co,'"™ there was a binding contract
once the plaintiff had bought the smoke ball and used it as prescribed, but
the defendant’s obligation to pay was conditional on the plaintiff catching
influenza. Itappears that where one party has the power unilaterally to bring
a contract into existence on certain conditions, strict compliance with those
condidons will be required."”

[facontract has come into existence butis to terminate upon the occurrence
ofsome event, itissaid to be subject to a condition subsequent. An example often
cited is the case of Head v Tattersall'®

The plaindffboughtfrom the defendanta horse, guaranteed ‘to have been
hunted with the Bicester hounds’, with the understanding that he could
returnitup to the following Wednesday, ifitdid notanswer the description.
While in the plaintiff's possession, but without fault on his part, the horse
was injured, and was then found neverin fact to have been hunted with the
Bicester hounds. The plaintiff returned it within the time limit and sued
for the price he had paid.

[twas held thata contract of sale had come into existence, but that the option
to return the horse operated as a condition subsequent of which the plaintiff
could take advantage. He was entitled to cancel the contract, return the horse
despite the injuries it had suffered, and recover the price.

But, while familiar with its orthodox meaning, English lawyers have more
often used condition with less propriety to denote, not an external event by
which the obligation is suspended or cancelled, but a term in the contract
which may be enforced against one or other of the parties. The distinction

14 See Re Longlands Farm, Long Common, Botley, Hants, Alford v Superior Developments [1968]
3 All ER 552; Hargreaves Transport Ltd v Lynch [1969] 1 All ER 455, [1969} 1 WLR 215.
See also Smallman v Smallman [1972] Fam 25, [1971] 3 All ER 717 (‘subject to the
approval of the court’ imposes an obligaton to apply to the court for approval).
Wilkinson 38 Conv 77.

15 See Wood Preservation v Prior (1969] 1 All ER 364, [1969] | WLR 1077. The judgment
of Goff J (1968] 2 All ER 849 also repays careful study. Cf /Heron Garage Properties Lid
v Moss (1974] 1 All ER 421, [1974] 1 WLR 148, discussed Smith [1974] .CL] 211. See
also [RC v Ufitec Group Lid [1977] 3 All ER 924,

16 (1892] 2 QB 484, discussed, p 34. above.

17 See eg Hare v Nicoll [1966]. 2 QB 130, {1966} 1 All ER 285. See also the difficult but
important case of United Dominions Trust (Commercial) Lid v Eagle Aircraft Services Ltd
[1968] 1 All ER 104, (1968] 1 WLR 74; criticised Atvah 31 MLR 332

18 (1871) LR 7 Exch 7. Cf Stoljar 69 LQR 485 at 506-511; Sealy [}972B] CL] 225. Another
example is Thompson v Asda-MFI Group pic [1988] Ch 241 [1988] 2 All ER 722.
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insisted upon by the civilians is thus obliterated. Confusion is worse confounded
by the fact that warranty is also used to indicate a term in the contractand by
the failure over many years to define either word with precision. Buller ] thus
said in 1789:*

It was rightly held by Holt C] and has been uniformly adopted ever since, that an
affirmation at the time of a sale is a warranty, provided it appear on evidence 10
have been so intended.

Itwas by the Sale of Goods Act 1893 that some measure of order was imposed
upon the language of the law. By section 11(1) (b) a condition is defined as
astipulation in a contract of sale, ‘the breach of which may give rise to a right
to treat the contractasrepudiated’, and a warranty as astipulation ‘the breach
of which may give rise to a claim for damages but not to a right to reject the
goods and treat the contract as repudiated’, By section 62 it is added that a
warrantyis ‘collateral to the main purpose of the contract’, but no further light
is shed upon the nature of a condition.

The Sale of Goods Act was treated by many lawyers as containing notonly
2 definiton of the words ‘condition’ and ‘warranty’ but also an implicit
assertion thatall contracrual termswere either conditions or warranties. This
dichotomy enjoyed widespread acceptance between 1893 and 1962 as a means
of resolving the practical question of identifying the breaches which entitled
the injured party to terminate the contract.® )

This approach was shown 10 be over simplistic by the decision of the Court
of Appeal in Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd:

The plaintiffs owned a ship which they chartered to the defendants for a
period of 24 months from her deliveryat Liverpool in February 1957, When
delivered, her engine-room staff were too few and too incompetentto cope
with her antiquated machinery. It was admitted that the plaintiffs had thus
broken a term in the contract to provide z ship 'in every way fitted for
ordinary cargo service’ and that the ship was unseaworthy. On her vovage
to Osakashe was delayed for 5 weeks owing to engine trouble, and at Osaka
15 more weeks were Jost because, through the incompetence of the staff,
the engines had become even more dilapidated. Not until September was
the ship made seaworthy. In June the defendants had repudiated the
charter. The plaintiffs sued for breach of contract and claimed damages
for wrongful repudiation.

It was held both by Salmon ] and by the Court of Appeal that the breach of
contract of which the plaintffs had admittedly been guilty did not entitle the
defendants to treat the contract as discharged but only to claim damages, and
theplaintiffswon theiraction. In orthodox language the plaintiffs had broken
awarrantyand not a conditon. The Court of Appeal, however, was reluctant
to perpetuate a dichotomy which required each ierm of a contract to be
pressed, at whatever cost, into one of two categories. Diplock L] acknowledged
that it was apposite to simple contractual undertakings. But there were he

19 Pasiey v Freeman (1789) $ Term Rep 51

20 That this quesuon, however approached, has always presented difficult questions of
drawing the line can be seen by contrasung Poussard v Sprers and Fond (1876) 1 QBD
410 and Bettini v Gve (1876) 1 QBD 185. See Beck 38 MLR 415.

1 [1962] 2 QB 26, [1962) 1 All ER 474
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thought, other clauses too complicated to respond to such treatment. Thus,
in the case before the court, the obligation of seaworthiness was em nodied in
a clause, adopted in many charterparties, which—partly through judicial
inte pretaton—had become one of formidable complexity. It comprised, as

- Upjohn L] pointed out, a variety of undertakings, some serious and some
aT

[fa nail is missing from one of the timbers of awoode 1 vessel, orif proper medical
supplies or two anchors are not on board at the ome of sailing, the owners are
in breach of the seaworthiness stipulation. It is contrary to common sense to
suppose that, in such circumstances, the parties contemplated that the charterer
should at once be entitled to treat the contract as at an end for such trifling
breaches.?

To so heterogeneous a clause the dichotomy of condition and warranty was,
in the opinion of the court, inapplicable. [tmig: : perhaps have been helpful
to regard the undertaking of ‘seaworthiness’, not as a single term, butas a
bundle of obligations of varying importance. Buteven on this construction the
task of the cour -, as envisaged in the Hong Kong Fircase, wasnot to evaluate the
term as it stood in the contract, but to waitand see what happened asaresult
of the breach. Thus if the breach of a term, iwself of apparendy minor
significance, caused severe loss or damage, the injured party might be abie to
treat the contract as discharged.

The decision in the Hong Kong Fircase led some to believe thatclassificagon
of terms was no longer necessary but this would clearly have been todepart too
far from history. That a distinction must be made between major and minor
terms, rather than hetween the more or less sertous effect of a breach, was
certainly asstmed’ by some judges in the second half of*the nineteenth
century. Theyalsosaid thag, to drawthisdis ineti. o, theymustplace themselves
at the date of the contractand not await tiie chances of the future. In 1863 in
Behnv Burness, the court had to evaluate astatemnent ina charterparty thataship
was ‘mow in the port of Amsterdam’. The statement was inaccurate: the ship
only arrived at Amsterdam four days after the date of the-charter. Williams |
said:

The court must be ini.uenced in the construction [of the contract], not only by
the language of the instrum« »t, but also by the circumstances under which and
the purposes for which, the ¢ arter-party was entered into ... Astatementis more
or lessimportantin proportion as the o! iectof the contractmore or less depends
upon it. For most charters ... the time ot a ship’s arrival to load is an essenual fact,
for the interest of the charterer. In the ordinary course of charters it would be
so: the evidence of the defendant shows it to be actually so in this case. Then, if
thestatement  f the place of the ship isa substantiv- partof the contract, itseems
to us that we ought to hold it to be a condition.* '

In Bettini v Gye, Blackburn | declared that the classification of a term as major
or riinor ‘depends on the true construction of the contract takenasawhole’.
He cited Parke B in Graves v Legg:

9 Ibid at 70, and 487, respectively. So, too, Upjohn L], ibid at 64 and 484, respecuvely.
Upjohn L repeated his views in Astley Industral Trust Lid v Grimley [1963] 2 All ER 33
at 46-47, [1963] 1 WLR 584 at 598-509. See Reynolds 79 LQR 534: Furmston 25 MLR
384.

3 Ibid at 62-63 and 483, respecuvely.

4 Behn v Bumness (1863) 3 B & S 751 at 757, 759.
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The court must ascertain the intention of the parties, to be collected from the
instrument and the circumstances jegallv admissible in evidence with reference
1o which 1t is to be construed.”

In these cases the courtinsisted that the test is to be found, notin the greater
or less degree of loss or damage caused by the breach of contract, but in
examinauon of the contract itself at the time and in the circumstances in
which it was made.

In 1970 the Court of Appeal had to reconsider the whole question in the
Mihalis Angelos.”

On 25 May 1965, the owners of avessel letit to charterers for avoyage from
Haiphong in North Vietnam to Hamburg. In clause 1 of the charter the
owners said that the vessel was ‘expected ready to load under this charter
about 1 July 1965'. On the date of the charter she was in the Pacific on her
way to Hong Kong, where she had to discharge the cargo which she was then
carrving and have a special survey lasting two days. It would take her a
further two davs to reach Haiphong. She did notin fact complete discharge
at Hong Konig until 23 July. It was found as a fact that the owners, when the
contractwas made, had no reasonable ground for expecting thatshe would
be ready to load under the charter ‘about 1 July’.

The members of the Court of Appeal were not unnaturally pressed with the
argumentsadopted in the Hong Kong Fircase. But theywere of opinion that the
distincdon between ‘condition’ and ‘warranties’, though not of universal
applicadon, was still valuable, apart from statute, in many classes of contract
and notably in charterparties.” On the facts before them, the court held that
the ‘expected readiness’ clause wasa condition.® In reaching this conclusion,
the court had 10 choose between the aims of certainty and elasticity, each of
which has its part to playin the administration and deve]opmem of the law.
The relative importance of these aims depends upon the type of transaction
involved. In a charterparty, where shipowner and charterer meet on equal
terms, they, or their lawyers, seek a firm foundation of principle and authority
on which thevmayv build and vet make such variations as the lawallows and the
particular requirements demand. Edmund Davies L] said:

Nouwwithstanding the observations in the Hong Kong Fir Shipping Co case, if the fact
is that a provision in a-charter-partv such as that contained in clause 1 in the
presentcase has generally been regarded as a condition, giving the charterer the
option to cancel on proof that the representation was made either untruthfuliv
or without reasonable grounds, it would be regrettable at this stage to disturb an
established interpretation. The standard text-books unequivocally state that
such a clause as we are here concerned with is 10 be regarded as a condition.*

Megaw L] said:"

One of the important elements of the law is predictability. Atanvrate in commercial
law there are obvious and substantal advantages in having, where possible, a firm

o

Bettini v Gye (1876 1 QBD 183; Graves v Legp (1854) 9 Exch 709. See also Bentsen v

Tayior, Sons & Co (No 2) [1893] 2 QB 274 a: 281. p 534. below.

& [1971) 1 QB 164. {1970] 3 All ER 125. Greig 89 LQR 93.

See Behn v Bumess. p 167, above.

& All three members of the court agreed on this ruling. Lord Denning dissented on other
auesuons before the court but not in the result

¢ Ibid at 199 and 133134 respectivels.

10 Ibid at 205 and 13&. respectively.
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and definite rule for a particular class of legal relatonships ... It is surely much
better both for shipowners and charterers (and incidentally for their advisers)
when a contractual obligation of this nature isunder consideration—and still more
when they are faced with the necessity of an urgent decision as o the effects of a
suspected breach of it—to be able to say categoricai'y: ‘'fa breach is proved, then
the charterer can put an end to the contract.

The alternative was to leave the parties to speculate on the ultimate reaction
of the cour's if litigation ensued.

In the Hong Kong Fircase itwas clear thatif the obligation as to seaworthiness
had to be forced into one of the two slots marked condition orwarranty, it must
gointo thelatter. The practical thrustof the argument therefore was that there
might be some breaches of undertakings which were not conditions, which
might entitle the injured party to terminate.” The argument is at least as
likely to be presented in reverse, so that the contract breaker argues that the
practcal results of breach do not justify allowing the innocent party to bring
the contract to an end. So in Cehave NV'v Bremer Handelsgesellschaft mbH, The
Hansa Nord:*

The sellers had soid a cargo of citrus pulp: pellets. to the buyers cif
Rouerdam. One of the terms of the contract was ‘shipment to be made in
good condition’. Some partof the cargo was notso ship redand onarriva|
at Rotterdamr the whole: cargo was rejected b the buyers: The defecta ¢
notappear to have been very serious as the goods were sold by orderof th
Rotterdam Courtand eventually iound their way backinto thehandsof ¢ ¢
buyers'* who:used them for theis originally intended purpose-an oo
feed. However thebuyersargured that therewas no-roomfortheapplicatic
of the Hong Kong Firapproachin sale cases on the groundsthat the sei s
of theSale of Goods Act envisaged thatall termsimacontractofsale should
be-either conditions or warranties. If this argument had succeeded: it
would have been necessary for the Court of Appeal to-decide whesher this
term wasa condition or warranty but the Court was clear that this was-the
wrongapproach. Although the Sale of Goods Act had classified some terms
as conditions or warranties, it did not follow that all terms had to be so
classified. Accordingly it was possible tc apply general principles and
consider the effect of the breach. Since this was notserious the buyers had
not been entitled to reject.

This reasoning was endorsed by the House of Lords in Reardon Smith Line v
Hansen-Tangen."

Imr this case the respondents had agreed to charter a tanker as yet unbuilt
from a Japanese steamship company and later sub-chartered it to the
appellants. The contract described the specification of the ship in detail
and identified itas Osaka No 354."* [n fact Osaka had so many orders that
the work was sub-contracted to the Oshima yard where it was built as

11 There is no doubt that there are some breaches of the seaworthiness obligation which
have this result. See Stanton v Richardsom (1872) LR 7 CP 421; affd LR 9 CP 390.

12 [1976] QB 44, [1975] 3 All ER 739,

13 At a greatly reduced price.

14 [1976] 3 All ER 570, [1976] 1 WLR 989.

15 Meaning apparently that it was to be built by the Osaka Shipping Co and that its yard
number was 354,
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Oshima 004. The completed vessel was in all respects up to specification
but, the tanker market having meanwhile collapsed, the appellants sought
10 reject the vesse] as not complying with its contract description. The
argument clearly had little merit but it had some supportin the cases on
contractual description in sale of goods.'® The House of Lords were clear
that these cases were ripe for review, but should notin anv case be aliowed
to infect the rest of the law of contract and that since the breach here was
of a technical nature, the appellants were not entitled to reject.

It is now perhaps possible to summarise these developments as follows:

(1) Itis certainly open to the parties to indicate expressly the consequences
to be attached to any particular breach. Itwill notnecessarily be sufficient for
this purpose to describe the term as ‘a conditon’, foraswe have seen, the word
condition has many meanings and the court may decide that in a given
contractit does not mean that the term is one any breach of which entitles the
injured party to treat the contractasat an end.”

(2) What the parties may do expressly, may be done for them bvimplication
or imputation. So the Sale of Goods Act 1979 provides that certain of the
seller’simplied obligations are conditions and clearly custom might produce
the same resuit. Similarly, if a term is commonly found in contracts of a
particular class and such a term has in the past been held to be a conditon.
this provides strong support for a finding that the parties intendeditto be a
condition.™ :

(3) In the above situations itis possible, with some confidence, tosavat the
rime of the contract that a term is a2 condition. In most other situations the
question onlyassumes any significance when the contract isbroken. Then as
Lord Devlin hasobserved” ‘both term and breach can be considered together
... Itis... by considering the nature of the term in the lightof the breach alleged
that the judge will have tomake up hismind.” Nevertheless there may well be
contractual situations where the court may be clearthataterm isa condition
even though it is possible 1o envisage breaches of it which would not be
~erious. A good example is Bunge Corpn v Tradax Export SA™

In this case the sellers sold 5,000 tons of US soya bean meal fob one US gulf
portatsellers’ option for shipmentin June 1975. The buyers were required
to ‘give at least 15 consecutive days’ notce of probable readiness of vessel’
but did notgive notice until 17 June. Obviously there did not remain fifteen
days before the end of June butit did not necessarily follow that the sellers
could not have completed their obligation to ship in June since in many
cases this obligation could be completed in thirteen days rather than fifteen.

16 See eg Re Moore & Co and Landauer & Co [1921] 2 KB 519.

17 Schuler AG v Wickmanr Machine Tool Sales Lid [1974] AC 285, [1973] 2 All ER 39. The
judgments of the Court of Appeal in this case [1972] 2 All ER 1173, [1972] 1 WLR 840
also contain much interesting learning on the use of the word ‘condition’. Nevertheless
the use of the word condition’ in a contract drafted by a lawyer ought usuallv 10 be
construed in this sense. The partes, at least in commercial contracts. are enaded to
say that some matier usually unimportant is imporiant to them and ‘conditon’ is the
obvious technical term 1o use for this purpose. See Lord Wilberforce's dissenting
speech in Schuler v Wickman and his observatons in Reardon Smith v Hansen Tangen
(1976] 3 Al ER 570 at 574, [1976] 1 WLR 98¢ at 996.

1& The Mihalis Angelos, p 168, above

19 [1966] CLj 192 at 199-200.

20 [1981] 2 All ER 513. [198]1] 1 WLR 711.
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The House of Lords held that as the sellers’ obligation to ship during June
was certainlv a condition, the buyers’ obligation to give umelv notice of
readiness should equally be treated asa condition, without enquiryin parucular
cases as to whether delay had caused anv serious consequences. Lord

Wilberforce observed:’

In suitable cases the courts should not be reluctant, if the intentions of the parties
as shown bv the contract so indicate, to hold that an obligatuon has the force of
a condition, and that indeed thev should usually do so in the case of ume clauses
in mercantile contracts. To such cases the ‘gravity of the breach’ approach of
Hong Kong Fir would be unsuitable *

(4) In making his decision the judge will someumes find it helpful to
concentrate primarily on the broken term, in others primarily on the extent
of the breach.® In some contracts, such as sale, it has historically been normal
to use the first approach, while, in others, such as building contracts, it has
been common to use the second* but even in a contract of sale it is open to 2
court to hold thatan obligation which has not been siamped either by statute
or previous decisions as a ‘condition’,is an intermediate obligation, the effect
of whose breach depends on whether it goes to the root of the contract.

4 Excluding and limiting terms

The common law has long been familiar with the attempt of one party to a
contracttoinsert terms excluding or limiting liabilides which would otherwise
be his. The situation frequently arises where a document purporting to
express the terms of the contract is delivered to one of the pardes and is not
read by him. A passenger receives a ticket, stating the terms, or referring to
terms set out elsewhere, on which a railway are prepared to carry him or take
charge of his luggage. A buver or hirer signs a document, containing clause:
designedfor theseller'sor owner's protection. Are these terms or clauses part
of the contract so as to bind the passenger, the buyer or the hirer, despite his
ignorance of their character or even of their existence.’

The problems caused by exclusion clauses overlap with those caused by two

other emergentthemes of modern contract law, theincreased use of standard
forms contracts® and the develcpment of special rules for the protecton of

(LR

Ibid at 542 and 716, respecuvely.

The question of umely performance has histoncally been approached through the
question of whether ‘ume is of the essence’. Bui this appears to be an alternauve
formuiation of the same issues. See United Scientific Holdings Lid v Burnley Borough
Council [1978] AC 904, [1977] 2 All ER 62 and discussion at pp 615-615, below. See
also Gill and Duffus SA v Société pour I'Exportation des Sucres SA [1985] 1 Llovd's Rep 621.
The difficulties of deciding whether the suucture of the contract makes a ume
provision a condition are well illustrated by CIE Commeraiale Sucrés et Denrés v C Czamnikou
Lid, The Naxos [1990] 3 All ER 641. [1990] 1 WLR 1137,

The words ‘exient of the breach’ themselves conceal an ambiguity since they mav refer
cither 1o the exient 1o which the contract is broken or to the effects of that breach
1t is not impossible for a small breach to have devastaung consequences.

See. pp 594-601. below

The theoretical problems raised bv the operaton of exception clauses are considered
bv Coote Exception Clauses {1964). an invaluable work. See also Macdonald Exemption
Ciauses and Unfarr Terms (1999,

See pp 21-23, above
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consumers.” Exclusion clauses are usi:ally, though not necessarily, contained
in standard form contracts but they are by no means the only problem which
such contracts present for the courts.

The comnon law has found it very difficult to develop doctrines that can
be applied equally appropriately to both commercial and consumer
transacuons. This failure (in what maywell be an impossible task) is responsible
for much of the complexity in the account which follows.*

Before we turn to consider the particular rules which English law has
developed, we should notice that there are divergentviews as towhat exclusion
clauses do.” One view is that such clauses go to define the promisor's
obligation. According to thisview one shouid read the contractas a whole and
decide what it is that the promisor has agreed to dc. There is no doubt that
thisis what the courtssometimes do. So in G H Renton < Co Ltd v Palmyra Trading
Corpn of Panama:"

The respondentissued bills of lading, subject to the Hague Rules, covering
the shipment of timber from portsin British Columbsia to London. The bills
of lading contained a clause permitting the master, in the event of
industrial disputes at the port of delivery, to discharge at the port of
loading or any other convenient port. In the eventa strike broke out among
dock workers in the Port of London and the master discharged the cargo
at Haraburg. The appellant argued. that the discharge at Hamburg wasa
breach of contract and that the strike clause did not provide an effective
defence since itsoughtto provide a relief of liability contraryto the Hague
Rules." The House of Lords held that the respondents had not broken the
contractsince the sirike clause did not provide a defence in the event of
mispecformance butwent to define what it was that the carrier had agreed
todo."?

However, in other cases, exclusion clauses have been regarded as mere
defences. According to this view one should first construe the contract
withoutregard to the exemption clauses in order to discover the promisor’s
obligaton and only then consider whether the clauses provide a defence to
breach of those obligations.*

Itis clear that this difference is not merely theoretical butlikely to provide
significantly different results in many cases. Both approaches are to be found
in the cases thoug the second is probably the more ommon. It is possible
thatboth approachesare correctand that the real queston is to choose which
to apply to a particular clause. Certainly some clauses, eg clauses limiting the
amount of damages that can be recovered, look like defences* while others
are more naturally regarded as defining the obligation.

7 Sece p 24, above.

8 See Coote

9  See per Lord Reid in Suisse Atlantique d’Armement-Maritime SA v NV Rotterdamsche Koien
Centrale [1967] 1 AC 361 at 406, [1966] 2 All ER 61 at 76.

10 [1957] AC 149, [1956] 3 All ER 957.

11 Arc I, r 8.

12 See also East Ham Corpm v Bernard Sunley & Sons [1966] AC 406, [1965] 3 All ER 619.
Cf the construction given to a different strike clause by Russell L] in Torquay Hotel Co
v Cousins [1969] 2 Ch 106 ar 143, [1969] 1 All ER 522 ar 534.

I3 See eg Denning LJ in Karsales (Harrow) Ltd v Wallis (1956] 2 All ER 866 at 869, [1956]
I WLR 936 atr 940.

14 Though this is denied by Barwick CJ in State Government Insurance Offtce of Queensiand
v Brishane Stevedommg Pty [td (1969) 43 ALJR 456 ar 461
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The problems raised by the attempt of one partv to a contract to exclude or

to limit the liabilicv which would otherwise be his has produced prolific and
persistentliigation as a result of which itis possible to hazard certain conclusions.

(1) Atthe outset of its inquirv the court must be satisfied that the paracular

document relied on as containing notice of the excluding or lim:ung term is
in truth an integral part of the contract.” It must have been ;. tended as a
contractual document and not as a2 mere acknowledgment of pavment. To
hold a party bound by the terms of a document which reasonable persons
would assume to be no more than areceiptisan affront to common sense. An
illustrauon of the pointis afforded bv the case of Chapelton v Barry UDC.™

The plaintiff wished to hire two deck-chairs from a pile kept bv the
defendant council on their beach. The chairs were stacked near 2 notice
which read ... ‘Hire of Chairs 2d per session of 3 hours’, and which
requested the public to obtain tickets from the chair attendantand retain
them forinspection. The plaintiff took the chairsand obtained two tickets
from the attendant, which he putin his pocket without reading. When he
sat on one of the chairs. it collapsed and he wat injured. He sued the
council, who relied on a provision pninted on the tickets excluding
liability for any damage arising from the hire of a chair.

The Court of Appeal held the defendants liable. No reasonable man would
assume that the ticket was anvthing but a receipt for the monev. The notice
on the beach constituted the offer, which the plaintiff accepted when he took
the chair, and the notice contained no statement limiting the liability of the
council. The defendants had failed to satisfv the preliminary requirement of
identifying the ticket as a contractual document. and it was superfluous.
therefore, to ask if it contained a due announcement of anv conditions,

The case of McCutcheon v David MacBrayne Lid"" affords a second illustraton.

The defendants owned steamers operating between the Scottish mainland
and the islands. The plaintff asked a Mr McSporran to arrange for the
plaintiff's car to be shipped to the mainland. Mr McSporran called at the
defendants’ office and made an oral contract on the plaintff s behalf for
the carriage of the car. On the voyage, through the defendants’ negligence.
both ship and car were sunk. The plaintiff sued the defendants for the
value of the car.

The defendants pleaded terms, excluding liabilitvfor negligence, contained
in 27 paragraphs of small printdisplaved both outside and inside their office.
The terms were also printec on a ‘risk note’ which customers were usually
asked to sign. On this occasion the defendants omirtted 10 ask Mr McSporran
to sign the risk note. All thevdid was to give him, when he had paid ir advance
the cost of carriage, areceiptstating that ‘all goods were carried subject to the
conditons set outin the notces’. The House of Lords gave judgment for the
plaintff. Neither he nor Mr McSporran had read the words on the notices or

Approved by Lord Denning MR in Whate v Blackmore [1972] 2 QB 651 at 666, [1972
8 All ER 158 a1 167. Clarke [1976] CL] 51: The Eagie [1977] 2 Llovd's Rep 70; Clarke
[1978] CL] 21

. [1940] 1 KB 532, [1940] 1 All ER 356. See also Henson v London Nerth Eastern Riv Ce

and Cootr end Warren Lid [1946] 1 Al ER 633
{19647 1 All ER 430, [1964] 1 WLR 125. See aiso Bumet: v Westmansier Bank Ltd. p 174
helow.
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on the receipt; and there was in truth no contractual documentatall. The risk
note was not presented to Mr McSpc - ran, and the receiptwas given only a.ftcr
the oral contract had been concluded.

(2) If the document is to be regarded as an integral part of the contract,
itmustnextbeseenifithas, or hasnot, beensigned by the party againstwhom
the excluding or limiting term is pleaded. Ifit is unsigned, the question will
be whether reasonable notice of the term has been given. That this was the
crucial test was pronounced by Mellish L] in 1877 in-the case of Parkerv South
Eastern Rly Co, where the defendants claimed that a passenger was bound by
terms stated on a cloakroom ticket of which he was ignorant.* Had the
defendants done what was sufficient to jive no: ce of the term to the person
or class of person to which the plaindff belonged? The question is one of fact,
and the court must examine the circumstances -f each case.”

The time when the notice is alleged to hzve been given is of great
importance. No excluding or limiting term will avail the party seeking its
protection unlessit has been broughtadequately to the atten ion of the other
party before the contractis made. A belated nodce is valueless. Thus in Olley
v Mariborough Court Ltd:™

A husband and wife arrived ata hotel as guests and paid for a week’s board
and residence in advance: Theywent up to the bedroomallotted to them,
and on one of its walls. was a notice that ‘the proprietors will not hold
themselves responsible for articles lost or stolen unless handed. to the
manageress. for safe custody’. The wife then closed the selflocking door
of the bedroom, went downstairs and hung the key on the board in the
recepton office. In her absence the key was wrongfully taken by a. third
party, who opened the bedroom door and stole her furs.

The defendants sought toincorporate the notice in the contract. The Court
of Appeal thoughtthat even if incorporated in the contract, the term wasnot
sufficiendy clear to cover the defendant’s negligence but Singleton and
Denning L[] considered that in any case the contract was completed before
the guests weat to their room.!

A striking if unusual illustration of the time factor is offered by Burnett v
Westminster Bank Ltd.*

The plaintdffhad forsome years accounts at two of the defendants’ branches—
branch Aand branch B. Anewcheque book wasissued to him by branch A, on

18 (1877) 2 CPD 416, especially at 422 423. The test was approved by the House of Lords
in Richardson v Rowntree (1894} AC 217. See also Thornton v Shoe Lane Parking Litd
{1971] 2 QB 163, [1971] 1 All ER 686; p 176, below.

19 There are a vast number of nineteenth ind early twentieth century cases on railway
and steamship tckets. These "ticket cases’ are more fully discussed in the 4th edition
of this work at pp 104-107. English judges have tended to take a restricted view of what
need be done to give reasonable nouce. See eg Thompson v London Midland and Scottish
Rly Co [1930] 1 KB 41. American judges saarung.from the same test have been more
demanding, eg rejectii 7 tckets in very small print which is difficult to read, eg Lisi
v Alitalia Lines Aerea liziiane SpA [1968] 1 Lloyd's Rep 505, affirming [1967] 1 Lloyd's
Rep 140: Silvestri v [talia Societa per Aziomi di Navigazione [1968] 1 Llovd's Rep 263.

20 [1949] 1 KB 532, [1949] 1| All ER 127. In Chapelton v 'arry UDC (p 173, above), the
ucket. even had it been a contractual document, was (iven to the plaindif after he
had accepted the offer to hire a chair.

L If the plainuffs had staved at the hotel before it might be argued that there was a course
of dealing between the parties. See p 175, below.

2 [1966] 1 QB 742, [1965] 3 All ER 8I1.
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the front cover of which was a notice that ‘the cheques in this book will be
applied 1o the account for which they have been prepared’. These cheques
were in fact designed for use in a computer system, operated bvbranch A, and
‘magnetised ink’ was used which the computer could ‘read’. The plaintff
knew that there were words on the cover of the cheque book, but had notread
them. He drewa cheque for £2,300, but crossed out branch A and substituted
branch B. The computer could not ‘read’ the plaintiff's ink. He later wished
to stop the cheque and told branch B. Meanwhile the computer had debited
hisaccountatbranch A. He sued the defendants for breach of contract, and
they pleaded the limiting words on the cover of the cheque book.

Mocatta ] gave judgment for the plaintiff. The cheque book was not a document
which could reasonably be assumed 1o contain terms of the contract; and the
defendants had not in fact given adequate notice of the restriction 1o the
plaindff. They were. in effect, seeking, without his assent, to alter the terms
of the contract.

A further point must be made. The court may infer notice from previous
dealings between the parties. This possibility was demonstrated in the case
of Spurling v Bradshaw.

The defendant had dealt for many vears with the plaintiffs. who were
warehousemen. He delivered to them for storage eight barrels of orange
Juice. A few days later he received from them a document acknowledging
the receiptof the barrels and referring on its face to clauses printed on the
back. One such clause exempted the plaintiffs ‘from any loss or damage
occasioned by the negligence, wrongful act or default’ of themselves or
their servants. When ulumatelv the defendant came to collect the barrels,
theyv were found to be empry.

The defendantrefused to pay the storage charges, and the plaintiffs sued him.
He counter—laimed for negligence and, in answer to this counter-claim. the
plaintiffs pleaded the exempting clause. The defendantsought 1o argue that.
asthe document containingitwas sent to him onlyafter the conclusion of the
contract, it was too late to affect his rights. But he admitted that in previous
dealings he had often received a similar document, though he had never
bothered to read it, and he was now held to be bound by it

The phrase ‘course of dealing', on which the inference of notice mav rest,
is not easily defined. But it is clear that it must.be a.consistent course. In
McCutcheon v David MacBrayne Ltd* the plaintiff's agent had dealt with the

5 [1956] 2 All ER 121, [1956) 1 WLR 461. See Hoggett 33 MLR 518,

4 See p 173, above, for the facts of this case. In this case Lord Devlin suggesied that a term
could be introduced by 2 course of dealings only if there was actual knowledge of it
content (as opposed 1o its existence). This statement was unnecessary for the decision
and clearly goes 100 far in view of Henry Kendall & Sons v Willkam Lillico ¢ Sons [1968)
2 AC 31, [1968] 2 All ER 444. It appears relanvely easv to show that terms are included
in a contract by a course of dealings in a commercial context. See British Crane Hire Corprn
Lid v Ipswich Piant Hire Lid [1975) QB 303, [1974] 1 All ER 1059, where an oral contract
was treated as subject to the conditons of a trade association which both parties
commonly emploved. This case appears not 1o depend on a course of dealings berween
the parties but on the court's percepuon of the shared assumpuons of the partes. It i
more difficult 1n consumer transactions: see Mendeissohn v Normand Lid [1970) 1 QB 177.
[1969) 2 All ER 1215; Hollier v Rambier Motors (AMC) Lad [1972) 2 QB 71. [1972] 1 All
ER 309, though these cases can also be explained on the ground that there was nos
sufficient consistency or conunwitv of deahing. See aiso PLM Trading Co (internanonal
Lid v Georpuon [1987] CLY 430; Swanion ) JCL 22% Macdonalé & LS 46
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defendants on a number of occasions. Sometimes he had signed a 'risk note’
and sometimes he had not. Lord Pearce said:* -

The respondents rely on the course of dealing. But they are seeking to establish
an oral contract by a course of dealing which always insisted on a written contract.
[tis the consistency of a course of conduct which gives rise to the implication that
in similar circumstances a similar contractual result will follow. When the
conduct is not consistent, there is no reason why it should stll produce an
invariable contractual result. The- respondents. having previously offered a
written contract, on this occasion offered an oral one. The appeilant's agentduly
paid the freight for which he was asked and accepted the oral contract thus
offered. This raises no implication that the condition of the oral contract must
be the same as the conditions of the written contract would have been had the
respondent proffered one.

A discussion of familiar problems in a novel setting is to be found.in Thornton
v Shoe Lane Parking Ltd.®

The plaintiff wished to park his carin the defendants’ automatic car park.
He had not been there before. Outside the park was a notice;, stating the
charges and adding the words ‘All cars parked at owners’ risk’. As the

' plaintiff drove into the parka light turned from redto green, and a ticket

was pushed out from a machine. Nobody was in attendance. The plaintiff
took the ticket and saw the time on it. He also saw that it contained other
words, but putitinto his pocket without reading them. The words in fact
stated that the ticket was issued subject to conditions displayed on the
premises. To find these conditions the plaintiff would have had to walk
round the park untilhe reached a panel on which theywere displayed. The
plaintiff never thought to look for them. One condition purported to
exempt the defendants from liability not only for damage to the cars
parked butalso forinjuryto customers, however caused. When the plainuff
returned to collect his car, there was an accident in which he wasinjured.
The defendants pleaded the exempting term.

The Courtof Appeal gave judgment for the plaintiff. The first question raised
was the moment at which the contract was made.” It was not easy to apply the
lonig line of ‘ticket cases’, reaching back fora hundred years, to the mechanism
of an automatic machine. Lord Denning said:*

~1

@

The customer pays his money and gets a ticket. He cannot refuse it. He cannot
get his money back. He may protest to the machine, even swear at it. But it will
remain unmoved, He is committed beyond recall. He was committed at the very
moment when he put his money into the machine. The contract was concluded
at that time. It can be translated into offer and acceptance in this way: the offer
is made when the proprietor of the machine holds it out as being ready to receive
the money. The acceptance takes place when the customer puts his money into
the slot. The terms of the offer are contained in the notice placed on or near the
machine stating what is offered for the money. The customer is bound by these
terms as long as they are sufficiently brought to his notice before-hand, but not
otherwise. He is not bound by the terms printed on the ticket if they differ from

[1964] 1 All ER 430 at 439440, [1964] | WLR 125 at 138,

[1971] 2 QB 163, [1971]) 1 All ER 686.

Megaw LJ, while he concurred in the decision, reserved his opinion as to the precise
moment when the contract was made.

Ibid at 169 and 689, respectively.
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the notice, because the ticket comes too late. The contract has alreadyv been
made.

Fven ifthe automatic machine wasregarded asa bookingclerkin disguise and
the older ticket cases applied, the plaintiff would stil! succceed. In the leading
case of Parker v South Eastern Rly Co,* three questions were posed. (a) Did the
plaintiffknow that there was printing on the ticket? In the instant case hedid.
{(b) Did he know that the ticket contained or referred to conditions? In the
instant case he did not know. () Had the defendants done whatwassufficient
to draw the plaintiff'sattention to the relevant conditions? In the instant case
the condition was designed to exempt the defendants from liability for
personal injury caused to the customer. So wide an exception was, in the
context, unusual and required an unusually explicit warning. Such warning
he defendants Kad not given, and they could not escape liaBility for the
plaintiff's injury. In this case the requirement of explicit warning abo
unusual terms was applied in the context «f an exemption of liahility.
However, itappears th-t this doctrine is not limited to exempting clauscs but
is of weneral application. This was the view of the Cor rt of Appeal in Iriter/ o
Picture Library Ltd v Stiletto \' sual Programmes Lid*®

In this case the defendants were an advertising agency who needed to
obtain some photographs of the 1950« fora presen tation which theywere
preparing. For this purpose they rang the piaintiffs who ran a library of
photographsand askedif they had any suitable | hotographs of the period.
The plaintiffs senta bag containing 47 transparencies wit' a delivery note
clearly stating that the transparencies were to be re ur: dby19March (14
days after the enquiry) and setting out a nunber of printed conditions.
The Court of Appeal had no doubt thatin principle the contractwason the
terms contained in the delivery note. One of the condidons provided that
for every day after 14 days that the trensparencies were kep: there would
be a holding fee per trancparency of £5 plus VAT per day. In fact, the
defendants did not return the transparencies until 2 Apriland were faced
with a bill for £3,783.50. : '

The Court of Appeal held that the defendants were notobliged to pay this sum
because the plaintiffs had failed 10 give adequate notice of such a surprising
term. It was not sufficient to incorporate the term into the standard printed
conditions. More vigorous steps should be taken such as printing the term in
bold type or sending a covering note draw ' ng specific attention 1o it.

In applying the prin.iple thatsurprising terms require extra notice, itwill
obviously be essential to know what terms are surprising. In some cases,
commonsense will provide an answer but thiswill not always be the case. Itmay
be necessary to enquire and therefore for the relevant party to lead evidence
as to what the normal practice is in a particular trade, profession or locality.
In fact, the rele-ant trade associaton, the ‘British Association of Picture
Libraries and Agencies (BAPLA) does produce 2 guide as to what terms are
normal which is based on consultation with representative bodies of typical
customers such as the Publishers Association, the Society of Authors and so
on. This guide does in fact state that a free period of loan, followed by &
provision for payment for holding over, is to be expected. This is of course 2

e

G (1877) 2 CPD 416: see p 174. above
10 [1989] QB 433. [19881 1 All ER 34F
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common feature of similar arrangements such as borrowing books from a
library. If the term in this case was surprising therefore, it was not so much
because there was provision for payments after the 14th day but because of the~
rate of payment. Much would turn here on the effectof the evidence as to what
the normal rate was."

A problem which hasnotso far received much attention from the courtsis the
so-called ‘battle of the forms'. This occurs where one party sends a form stating
thatthe conmactis on his termsand the other party responds by returning a form
stating that the contract is on his terms! At least five solutions seem possible, viz
that there is a contracton the first party’s terms, a conuacton the second party’s
terms, a contract on the terms that common law would normally imply in such
circumstances, a contract on some amalgam of the parties’ terms or no contract
atall. [n theory there is much to be said for the lastsolution since there is neither
agreement nor apparent agreement on the terms of the contract. In practice
howeveritmay be that the courts will try to give effect to the intenton of the parties
to make some contract. [t has been suggested that each succeeding form should
be treated as a counter-offer so that the last form should be regarded as accepted
by the receiver's silence. This is a possible view but not perhaps easy to reconcile
with the conventional view of Felthouse v Bindley.”

The leading decision in Butler Machine Tool Co v Ex-Cell-O Corpn* is
interesting but, unfortunately, indecisive.

The sellers offered to sella machine tool to the buyers for £75,535, delivery
in ten monthsand the buyers replied placing an order. The offerand order
were on the sellers’ and buyers’ standard printed stationery respectively.
Each document contained various terms and there were of course
differences between the terms. In particular the sellers’ terms included
a price variation clause, which ifincorporated into the contract, would have
entitled them to charge the price ruling at the day of delivery, whereas the
buyers’ terms contained no provision for price variation. The buyers’
conditions had a tear off slip, which the sellers were invited to and did
return, containing the words ‘we accept your order on the terms and
conditions thereon’. The slip was accompanied bya letter from the sellers,
stating that the buyers' order had been entered into in accordance with the
original offer. When the machine tool was delivered, the sellers claimed
“to be entitled to another £2,892 under their terms.

11 If the failure to return the photographs was a breach of contract then it would be
arguable that some levels of charge would be invalid as being penalties. See below, pp
683-693. In AEG (UK) Ltd v Logic Resource Lid [1996] CLC 265, Hobhouse L] delivered
an important dissenting judgment expressing some reserve as to the width of the
Interfoto principle. He took the position that the clause before the Court of Appeal
{which put the cost of returning defective goods on to the buyer) was not unusual and
that the real objection of the majority to it was that it was unreasonable. He would have
wished to restrict the use of tests based on unreasonableness. Cf Brooke LJ in Lacey’s
Footwear Ltd v Bowler International Freight Lid [1997] 2 Lloyd’s Rep 369 at 385. See
Macdonald [1999] CL] 413, Bradgate 60 MLR 582.

12 See Furmston, Norisada and Poole Contract Formstion and Letters of Intent, Chapter 4.
Hoggett 33 MLR 518, Adams [1983] JBL 297, Jacobs 34 ICLQ 297, MacKendrick 8 OJLS
197,

13 Pp 532-33, above. See also British Road Services Ltd v Arthur Crutchley & Co Ltd [1968]
1 All ER 811; Transmotors Ltd v Robertson, Buckley & Co Ltd [1970] 1 Lloyd's Rep 224;
OTM Ltd v Hydranautics [1981] 2 Lloyd's Rep 211; Nissan UK Led v Nissan Motor
Manufacturing Lid (1994)unreported, CA.

14 [1979] 1 All ER 965, [1979] 1 WLR 401; Rawlings 42 MLR 715.
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The Court of Appeal held t 1t on the facts the sellers had contracted on the
buyers' terms, since the ret..m of the acknowledgment slip amounted to an
acceptance of the buyers’ counter-offer. The accompanying letter did not
qualify thisacceptance b1t simply confirmed the priceand descripton of the
machine.* This decision makes the result turn entrely on the sefters’ tacucal
error in returning the acknowledgetientslip. In fur: re well-trained warriors
in the barttle of the forms wilk take care not to retu 1 documents originating
from the other side. ;

The Court of Appeal also considered what the position wou id have been
if the seller 1ad not returned the stip. Lawtonr and Bridge LJJ thought the
solution lay in applving the traditionatrules of offer and counter-offer. This
would mean thatin nany cases there was no contract, at least until the goods
were delivered and accepted by the buyer.** Lord Denning MR on the other
haud thoughtthatone should first of alltookto seeif the parties thoughit they
had contracted and if they had-one should look at the documents as awhole
to discover t'te- content of their agreement.” The majority view ig certainly
more consistent with orthodox theory: On the other hand' itmay! ~thought

‘unsatisfactory to employ a rule which would leave so manyagreements in the

air. The problem is one thatis commonto mostedeveloped Tegal systems and
there have beenanumber of attempts at statutory reform; thoughrnone seems
to have found a wholly satisfactory solution=™ : - TR el ¢ .

.. (3)pIf the docament isssigned: ix wilk normally be:impossible or aw least
diffeuls; to denyits coatractal character, and evidenee of notice, actual or
constructve;. is iiretevant: i the shsenee of fraud. or misrepresentator: o
pessonisbound by awnang ta whicks e has ouehis signamee, whetuer he has
eadits contents orinsciosenleavethem | nyead:? The JHatmetiomxbe  weon
the signed and the unsigned document was takem by Lord Justice Meilishy i

 Parkex wSouik East Riy Co, a1 & was emphasised: and: illustrated:ia L 'Bstrange v

Graueocb T = plainuff bought arrautomatie machine fromthe defendanis on
termsecontaited in 2document, describedasa: Sales Agreement’, and ineluding
a number of clauses in.'legible, but regrettably small prins , whick she sigmer

butdid not read. The Divisional Courtheld thatshe was bound by these terais

and that no question of notice arose. In the words of Scruttom Lj=-

In cases in whic': the contract is contained in a railway ticket or other v nsigned
document, it is necessary to prove t :at an alleged party was aware, or ought to

15 This decision has beerr criticised ‘on- tire facts, since it seems very unlikely-in- practice

~ that the sellers intended to-accept the buyer's standard® conditions rather tham (0
maintain adherence to-their own. If the decision is correct, it is presumably on the basis
of a rather stringent application of the objectve test of agreement

16 See Sauter Automation v H C Goodman- (Mechanice Services) (1986) 34 BLR 81; Chichester
Joinery Lid v Jokn Mowlem Co Lid {1987) 42' BLR'100: :

17 Lord Denning’s: views.here are reminiscent of his views in Gibson: v Manchester City
Council [1978} 2 All ER 583, (1978}.1 WLR 520 which: were- emphatcally lisapproved
of by the House of. Lords: (1979} 1 All ER. 972, [1979] 1L WLR 294. See p 4u, above- of
course the Gibson case did not involve a battle of the forms.

|8 Uniform Commercial Code, s 2-207; Farnsworth on Coniraci 3.21; Uniform Laws on
International Sales Act 1967, Sch 2, art 7; Unidroit-Principles of Internatonal
Commercial Contracts, art 2.22.

19 For the possibility of pleading mistake, see pp 984-289, below. But ever here there
are no decided cases where the plea of mistake has availed in the absence of fraud.

20 [1934] 2 KB 394. For the dictum of Mellish L], sce (1877) 2 CPD 416 at 421. See
Spencer (1973} CL] 104. .

1 [1934) 2 KB 394 at 403.
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have been aware. of its terms and conditions. These cases have no application
when the document has been signed. When a document conlamning contracrual
terms s signed, then, 1n the absence of fraud, or. I will add. misrepresentation,
the party signing it is bound, and it is wholly immaterial whether he has read the
document or not

The qualification imposed upon the absolute character of signed documents
bvthe lastsentence quoted from this judgment will be readily understood. 1t
was applied in the case of Curtis v Chemical Cleaning and Dyeing Co.*

The plaintiff took 10 the defendants’ shop for cleaning a white satin
wedding dress trimmed with beads and sequins, The shop assistant gave
her a document headed ‘Receipt’ and requested her to sign it. With
unusual prudence. the plaintiff asked its purport, and the assistant
replied that it exempted the defendants from certain risks and, in the
presentinsiance. from the risk of damage to thie beads and sequinson the
dress. The plaintiff then signed the c¢ocument, which in fact contained a
clause ‘that the company is not liable for any damage, however caused’,
When the dress was returned, itwas stained and, inanaction by the plainuff
for damages, the defendants relied on this lause.

The Court of Appeal held that the defence must fail. The assistant, however
mnocently, had misrepresented the effect of the document, and the defendants
were thus prevented from insisting upon the drastic terms of the exemption.
The plaintiff was entitied 1o assume, as the assistant had assured her, that she
was running the risk only of damage to the beads and sequins.

(4) The courts have developed anumber of rules which they emplovas a
meansof controlling improper use of exemption and limiting clauses. So the
courts have held that clear words must be used i/ thevare designed to excuse
one party from a serious breach of the contract.* Similarly, ciear words must
be used if one party is 1o be excused from the Tesults of his negligence. A
particular problem, which has given rise to a good deal of litigauon. arises
where a partyis potenually liable both on the basis of negligence and on the
basis of strict liabilitv. A good example is the common carrier of goods, who
holds himself out as prepared to «carry goods to any person whatever. In
addivon to his liability for negligence such a person, by virtue of his calling,
is strictly responsible for the safety of the goods entrusted to him, save for
damage caused by an act of God, the Queen’s enemies, an inherent defect in
the goods themselves, or the fault of the consignor. In such asituation general
words excluding liability have often been taken to exclude the strict liability
butnotto exclude negligence based liability. Similarly, in Whate v john Warrick
& Co Ltd? the plainuff hired a cycle from the defendants under a contract
which provided that 'n othing in thisagreementshall render the owners liable
for any personal injun’. The saddle tilted forward while the plaintiff was
riding the bicycle and he was injured. The court held that the words used were
sufficient 1o exciude the defendants’ strict liability in contract for hiring a
defective cycle but not their tort liability, if any, for negligence.®

2 [1951] 1.KB 805, [1951] 1 All ER 631. See Jagues + Liayd D George & Portners Lid [1968)
2 All ER 187. It mav aiso. in any furure case. be necessary to consider the effect of the
Misrepresentation Act 1967, s 8 pp 326-328. beiow.

3 Discussed more fullv P 1BY9 below. Howarth 86 NILQ 101.

[1953) 2 AN ER 1091, [1953] ] WLR 1285.

5  See aiso J‘.;ord Greene MR in Alderslade v Hendor Laundn Lid [1945) KB 189, [1945)
! All ER 244,

A
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Another principle which can overlap with the previous two is the so-called
contra proferentum rule which savs that if there is any doubt as to the meaning
and scope of the excluding or limiting term, the ambiguityshould be resolved
against the partywho inserted itand seeks to rely onit.” Courts have sometimes
gone very far in using this approach. So in Hollierv Rambler Motors ( AMC) Ltd:’

The plaintiff agreed with the manager of the defendants’ garage that his
car should be towed to the garage for repair, While at the garage the car
wassubstantially damaged by fire asaresult of the defendants’ negligence.
The defendants argued that the transacubn was subject to their usual
terms which included “The company is not responsible for damage caused
by fire to customer’s cars on the premises’.

The Courtof Appeal held thateven if this provision was incorporated into the
contract, it would not operate to provide a defence. The defendants argued
thatin the circumstances the only way in which thevcould be liable for damage
by fire was if they were negligentand that the words were therefore appropriate
to exclude liability for negligence. The court held that the clause could be
read byareascnable customerasa warning thatthe defendants would nothe
responsible for a fire caused without negligence. It was not therefore
sufficiently unambiguous to exclude liability tor negligence.’

[t is arguable that this case has crossed the line between legitimate strict
construction and illegitimate hostile construction. [t is certain that in later
cases the House of Lords has warned against the excesses ot hostle
construction. In Ailsa Craig Fishing Co Ltd v Maivern fishing Co Ltd” Lord
Wilberforce said of clauses of limitation that ‘one must not strive to create
ambiguities by strained construction ... The relevant words must be given, if
possible, their natural plain meaning."" In George Mitchell ( Chesterhall) Litd v
Finney Lock Seeds Ltd"' Lord Diplock agreed with Lord Denning in the Court
of Appeal that recent legislation** had ‘removed [rom judges the temptation
to resort to the device of ascribing to the words appearing in exempdon
clauses a tortured meaning so as to avoid giving effect to an exclusion or
limitation of liability when a judge thought thatin the circumstances Lo doso
would be untair’.”

5 [t 1s not completely clear whether the proterens s the person responsible for the
drafting of the clause or the person who seeks ro rely on it. In the reported cases the
defendant has been both. :

7 [1972] 2 QB 71 [1972] 1 All ER 399. See aiso Akenib v Booth Lid [1961] 1 All ER 330,
[1961] 1 WLR 367; Mormis v C W Martin <& Sons Ltd [1966] | QB 716, [1963] 2 All ER
725: Hawhkes Bay and East Coast Aero Club Lid v Macleod [1972] NZLR 239: Coote
[1972A] CLJ 53: cf Arthur White ( Contractors) Ltd v Tarmac Civil Enginesring Ltd [1967]
3 All ER 586, [1967] | WLR 1508; Adams v Richardson & Starling Ltd [1969] 2 All ER
1221, 71969) 1 WLR 1645: Lamport and Foalt Lines [.td v Coubro & Scutton (M and D Lid
and Coubro and Scrutton ( Ruggers and Shipumghts) Ltd. The Raphaet [1932] 2 Llovd's
Rep 12. The same principles applv to clauses in which one partv undertakes
indemnifv another zgainst the consequences of rthe latter's negligence: Smith v South
Wales Switchgenr Lid [1978) | WLR 163, Adams and Brownsword [1982] [BL 200: [1935]
JBL 146,

3  The case is criticised by Barendt %3 MLR 644, CI Coote | 1975] CLJ 14

L1983] 1 All ER 101, [1983] | WLR 264

(19837 L All ER Ul au 104,

[1983] 2 AC 803, [1983} 2 All ER 737

See P 197, below
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(5) Evenifthe excluding or limiting term is an integral partof the contract
anc even ifyts language 1s 2pt to meet the situation that has in fact occurred.
questonsmavarise as towhether the term &an Operdie 1o proiecta person who
1s not 2 party to the conwuact.” This often happens, for example, under
contracts of carriage where the carrier hasexciuded or limited his own labilin
and an injured passenger or consignor of goods seeks to sue the servant or
agent whose negligence has caused him damage. Thus in Adler v Dickson:"

The plaintiff was a passenger in the Peninsular and Oriental Steam
Navigatuon Co’s vessel Himaiaya, and was travelling on z first class ticket,
The 'vcket’ wasa lengthy printed document containing terms exempting
the company from liability. There wasa generai clause that ‘passengersare
carried at passengers’ entire risk’and a particular clause that ‘the company
will not be responsibie for any injury whatsoever to the person of any
passenger arising from or occasioned by the negligence of the company's
servants’. While the plaintiff was moun ting a gangway, itmoved and fell and
shew:: thrown onto the wharffroma heightof16feetand sustained serious
injurics. She brought an action for negligence, not against the company,
but against the master and boatswain of the ship.

The Courtof Appeal held that, while the clauses protected the company from
liability, they could avail no one else. The ratio decidendi of the court was that
the ticket did not, on its true construction, purport io exempt the master or
boatswain. The Court of Appeal also considered, obiter, what the position
would have been ifthe ticket had said that the master and boatswain werenot
to be liable. On this question there were divergent views. Jenkins L] said,

even if these provisions had contained words purporting 1o exclude the liability
of the company’s servants, non constar that the company's servants could
successfully rely on that exclusion ... for the company's SETVants are not parties
to the contract.'®

-

Morris L] agreed but Denning L] took the Opposite view.
In Seruttons Lid v Midlans Silicones Ltd:"

A drum containing chemicals was shipped in New York by X on a ship
owned by the United States Lines and consigned to the order of the
plaintiffs. The bill of lading contained a clause limiting the liability of the
shipowners, as carriers, to 500 dollars (£179). The defendants were
stevedores who had contracted with the United States Lines to actforthem
in London on the termsthat the defendantswere to have the benefitofthe
limiting clause in the bill of lading. The plaintiffs were ignorant of the
contract between the defendants and the United States Lines. Owing 10
the defendants’ negligence the drum of chemicals was damaged to the
extent of £593. The plaintiffs sued the defendants in negligence and the
defendants pleaded the limiting clause in the bill of lading.

Diplock ] found for the plaintiffs, and hisjudgmentwas upheld both by the Court
of Appeal and bv the House of Lords."* Their Lordships (Lord Denning

14 See Coote Exception Clauses ch % Treitel 18 MLR 172: Furmston 23 MLR 373 a: 385
397: Arivab 46 AL] 219 Rose 4 Anglo-American L Rev 7.

15 [1955] 1 QB 158, [1954) 3 All ER 397,

16 Ibid a1 186 and 403, respectuvel,

17 [1962] AC 446. [1962) 2 All ER i

18 Jood.
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dissendng) took the view that pnvity of contract was a fatal objecuon to the
defendant’s claim. The defendants were not parues to the bill of lading and could
deriveno rightsunderit. This rule appearssimple butitis notwithoutdifficulues.

(a) The House of Lords relied on the fact that the United States Supreme
Court had recently reached the same decision in Kraunil Machinery Corpn v
R C Herd & Co Inc® but that decision owed nothing to the doctrine of priviety
o contraét which does not exist in its English form in the United States. [t
was rested simply, as Scuttons v Midland Silicones could have been, on the basis
that nothing in the bill of lading expressly or impliedly excluded the
liability of the stevedore. Later American cases have shown that a suitably
worded clause can extend immunity to non-parties.®

(b) The House of Lords also relied on the decision of the High Court of
Australia in Wilson v Darling Isiand Stevedoring Co Ltd.' Stevedores here pleaded
an exempton clause in a contract evidenced by a bill of lading and made
between the owner of goods and a carrier. The plea failed. It is true that
Fullagar | said,

The obvious answer ... is that the defendant is not a party to the contract,
evidenced by the bill of lading, that it can neither_sue nor be sued on that
contract, and that nothing in a contract between two other parties can relieve
it from the consequences of a tortious act committed by it against the plaintiff.?

Dixon CJ agreed with Fullagar], but the remainder of the court took different
views and itis clear that the resultwould have been differentif the bill of lading
had stated clearly that the stevedores were not to be liable.

(c) The decision of the House is not easy to reconcile with its earlier
decision in Elder Dempster & Cov Patterson Zochonis & Co.* In that case, Scrutton
LJand aunanimous House of Lords including Lord Sumner had assumed that
anon-party could in some circumstances shelter behind an exemption clause
contained in a contract between two other parties. In Scruttons v Midland
Silicones the House of Lords put the Elder Dempster case on one side on the
ground that its precise ratio was obscure.* It may perhaps be thought that in
commercial matters what Lord Sumnerand Scrutton L] thoughtself-evidently
correct is not often self-evidently wrong.*

(d) The house appeared to assume that only a contract between plaintiff
and defendant would do to exclude the defendant’s liability. But it is verv
doubtful whether this is the law. Thus we have seen that a debt owed by A to |
B may be rendered unenforceable by B's acceptance of part-payment by C.°
Further the liability of the stevedores was tortious and not contractual and
tortious liability may be excluded by consent, which need not be contracrual.”

19 [1959] 1 Llovd's Rep 305, 359 US 297,

20 Eg Carle and Montanan nc v American Export [sbrandtsen Lines Inc [1968] 1 Llovd's Rep

260: affd 386 F 2d 839: cert denied 390 US 1013 (1968).

(1956] 1 Llovd's Rep 346, 95 CLR 43.

{1956] | Llovd's Rep 346 at 357.

[1924] AC 5322. For fuller discussion of this difficult case see p 182, n (4, above.

On the relevance of this case to the doctrine of precedent. see Dworkin 25 MLR 163

at 171-174.

it appears that the Elder Dempster case should be explained on the basis of a bailment

on terms. See The Pioneer Contamner [1994] 2 All ER 250, discussed p 187, below.

5 See p L16. above.

7 See Kitto Juin Wilson v Darling [sland Steveaorning Co Lid (1953) 95 CLR 43 at 31 and
the advice of the Privv Council in The Pioneer Container [1994] 2 All ER 250, discussed
p I87. below.
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Aninteresting, ifinconclusive case is that of Morris v C WMartin & Sons Lid *

The plaintiff senther mink stole to a furrier 1o be cleaned. The furrier told
her that he himself did no cleaning but tha: he could arrange for this o
be done by the defendants. The plaintiff approved this proposal. The
furrier accordingly, acting as principal and not as agent, made a contract
with the defendants, a well-known firm, to clean the plaindff’s fur. While
i the possession of the defendants, the fur was stolen bytheirservant. The
plaintiff sued the defendants, who pleaded exemption clauses contained
in their contract with the furrier.

The Court of Appeal held the defendants liable. The three members of the
courtagreed (a) that, when the defendants received the furin order to clean
it, they became bailees for reward; (b) that, as such bailees, thev owed a
common lawdutyto the plaintiff; (c) that the clauses on which thevrelied were
not adequate to meet the facts of the case.® It was unnecessary, therefore, to
answer the question whether, if the clauses had been unambiguous and
comprehensive, they would have protected the defendants as against the
plaintiff, who was not a party 1o the contract. Lord Denning thought that the
plaintff might have been bound by these clauses because she had imphedi
agreed that the furrier should contract for the cleaning of the fur on terms
usual in the trade. Diplock and Salmon Lj] preferred 1o keep the question
open. 3

(¢) Itseems possible that the House of Lords mav have taken a somewhat
simplistic view. of the merits, viz that exempton clauses are bad and their
operation accordingly to be confined as narrowly as possible. This is
understandable if applied to the carriage of passengers as in Adler v Dickson
butitmakesless sense in relation to carriage of goods.” Here the exemption
clauses—the Hague rules—have been approved by Parliament and are in
many circumstances mandatory. The parties will (or at least should) have
insured on the basis that liability is as laid down by the rules. It certainly makes
1o sense to allow their loss to be transferred on to the carrier’s servants, who
are the leastlikely to be insured or financially equipped to bearit. (Stevedores
are perhapsin a different positon since theyare normally persons of substance
and/or likely to carry insurance though even here it is not clear why loss
should be wransferred from the cargo owner's insurer to the stevedore's.)
These arguments have been substantially accepted by the revised Hague
Rules. The Carriage of Goods by Sea Act 1971 gives the benefit of liminng
termsin the carrier’s contract to his servants oragents, butnottoindependen:
contractors. Similar provisions are to be found in 2 number of international
transport conventons.'

Inview of these difficulties, itis perhaps not surprising that wavs have been
sought o avoid the effect of Scruttons v Midland Silicones. One possible course
is for the contracting party to intervene in the action and applyto stavit. This
possibilitywas inconclusivelv tested in Gorev Van der Lann (Lzverpool Corporation
tntervening ).

& [1966] 1 QB 716. [1965) 2 All ER 725

9 See pp 180-181, above.

10 See per Lord Denning MR in Gillespie Bros & Co Lid v Roy Bowies Transport Lid [1973]
QB 400 a1 412. [1973] 1 All ER 193 a1 197-198.

i1 See Giles 25 1ICLQ 379 a1 890. .

12 [1967] 2 QB 31, {1967) 1 All ER B6(: Odgers 86 LQR 6. See also Gyt 1 Matieu
[1965] § All ER 24, [1966]) ] WLR 7Th&.
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The plainuffwasan old age pensionerwho applied forand received a tree pass
on the Liverpool Corporanon’s buses. The pass purported to be a licence to
travel on the corporation’s buses on condition that neither the corporatdon
nor its servants would be liable for injury, etc. however caused. The plainuff
was injured and brought an action against the driver alleging negligence.

In the event the Court of Appeal held that the pass constituted not a licence
but a contract,” and that the exclusion of liability was therefore void under
section 131 of the Road Traffic Act 1960. The courtconsidered the application
forastay, obiter, and suggested that a stay might be obtained either if there
were an express promise not to sue the servantor if the emplover were under
a legal (and notsimply a moral) obligation to reimburse the servant for anv
damages he might be held liable to pay. The former possibilitv was applied.
in a different setting, by Ormrod J in Snelling v fohn G Snelling Ltd."

Asecond possibilitvisto seek to create a directcontract between potendal
plaintiffand potcnthl defendant. An elaborate attempttodo thiswasupheld
by the majority of the Judicial Committee of the Privy Council in New Zealand
‘)‘th;b'mg Co Ltd v A M Satterthwaite & Co Ltd, The Eurymedon:*

The consignorloaded goods onaship for carriage to the plainuff consignee
in New Zealand. The carriage was subject to a bill of lading issued by the
carrier sagent, which contained the following clause: "itis herebv expressly
agreed thatnoservantor Agentofthe carrier (including everyindependent
contractor from time to ume employed by the carrier) shall in any
circumstances wharsoever be under any liability whatsoever to the shipper,
consignee or owner of the goods or to any holder of the bill of lading for
any loss ordamage or delay of whatsoever kind arising or r.esultmg directly
or indirectly from any neglect or default on his part while acting in the
course of orin connection with his employmentand, without prejudice to
the generality of the foregoing provisions in this clause, evervexemption,
limitation, condition and liberty herein contained, and every right,
exemption from liabilitv, defence and immunity of whatsoever nature
applicable to the carrier or to which the carrieris entitled hereundershall
also be available and shall extend to protectevervsuch servantoragentof
the carrier acting as aforesaid and for the purpose of all the foregoing
provisions of this clause the carrier is or shall be deemed to be acting as
Agentor Trustee on behalt of and for the benefitof all persons who are or
mightbe his servants or Agents from time to time (including independent
contractors as aforesaid) and all such persons shall to this extent be or be
deemed to be parties to the contractin or evidenced by this bill ot lading’.'®
After the plainuff had become the holder of the bill of lading, the cargo
wasdamaged asaresult of the negligence of the defendant, the stevedores,
employed by the carriers to unload the cargo in New Zealand. The plaintiff
sued for damages and the defendant relied on the clause above.

13 This decision has been forcefully criticised by Odgers. above. on the ground that it is
difficult to reconcile with Witkie v London Passenger Transport Board [1947] 1 All ER
258, Sec p 39. abaove.

14 [1973] QB 37, [1972] | All ER 79. See p 308, below.

15 [1973] AC 1534, [1974] | All ER 1D15. Coote 37 MLR 453: Revnolds 90 LQR 301,

16 This clause is popularly known as the "Himalava clause’. being named after the ship in
Adler v Dickson, p 182, above. That the clause was not revised after Scruttons Lid v
Midland Silicones Ltd is pechaps evidence of the conservatism of both the legal and
shipping professions
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The majority of the Judicial Committee of the Privy Council (ViscountDilhorne
and Lord Simon of Glaisdale dissenting) held for the defendant. They held
that the clause, although itlooked like an attempt to make the stevedores (anc
others) parties to the contract of carriage could be treated as an offer by the
consignor of aunilateral contract, viz thatif those involved in performance of
the main contract would play their part (egin the case of the stevedore, unload
the goods) the consignor would hold them free from liability. The stevedore
was held to have accepted the offer by unloading the goods and the plaintiff
consignee by presentung the bill oflading to have contracted on bill of lading
terms."

Both the correciness and the ambit of this decision have been the subject
of debate. Critics have plausibly argued that the clause was not aptly worded
to produce thisresultand thatitmight have been more beneficial toreject the
clause and compel the drafisman to try again. They have also pointed o
technical dil iculties presented by the majority analysis, eg would the result
have been d {Terent if the stevelore had injured the goods before they had
unloaded th m orbefore the consignees took up the bill of lading.”* Defenders
of the decisiun have replied with force thatitshows a robust awareness of the
commercial realities of the sitation.

Since 1974 The Eurymedon has been considered in a number of
Commohwealth decisions.” on the whole with son e lack of enthusiasm. The
maostimportant decision is Salmond and Spraggon (Australia) Pty Lidv Port jackson
Stevedoring Pty Lid, The New York Star.® In this case the relevant contractual
provisions were identical 1o those of The Eurymedon. The appellantstevedores
had safelvunloaded the goodsinto their warehouse, whence theywerestolen
owing to theirnegligence. The High Court of Australia gave judgmentfor the
consignees (Barwick C] dissenting) but on a variety of grounds. Mason and
Jacobs J] accepted The Furymedon but distinguished it on the ground that the
stevedores’ immunityonlyapplied while theywere doing work that the carrier
was emploved to doand that once the goods had been discharged into the
warehouse,’ the stevedores were acting on their own behalf and not as agents
for the carriers. Stephenand Murphy]] bothin effectrejected The Eurymedon.*
The Privy Council in a brief judgment allowed the stevedores’ appeal. They
assumed without much elaboradon the correctness of The Eurymedon and
rejected the suggested distincuon on the ground that where the consignee
does not collect direct from the ship, the carrier still acts as carrier when he
dischargesinto a warehouse and that the stevedores were therefore acting for
the carriers when they did likewise.

17 Cf Brandt v Liverpool, Brazil uncd Rwer Plate Steam Naviganon Co [1824] 1 KB 575.

18 11 is assumed that the burden of an exemption clause cannot be imposed on a non-parnt
without his consent. This seems correct in principle. though there are three decisions
at firs1 instance which can be read 10 the conwrary: Fosbroke-Hobbes v Atrwork Lid ard
British American Air Services Lid [1957] 1 All ER 108: Pyrene Co v Sandia Nawmngation Co
[1954] 2 QB 402, [1954] 2 All ER 158: Cockerton v Nawera Aznar SA [1960] 2 Llovd's
Rep 450.

19 See Clarke 29 JCLQ 132: Palmer Bailmen: (2nd edn, 1991}, pp 16]10-1625.

20 [1979] 1 Lloyd’s Rep 298, 52 ALJR 337 {High Cour of Auswralia): Reynolds 95 LQR
183: Palmer and Davies 41 MLR 745. [1980] 3 All ER 257 [1981] 1 WLR 138 (Pnw
Council): Revnolds 96 LQR 506,

1 1t appears that this point was no! argued before the High Court having been rejecied
as unarguable by Glass JA in the Court of Appeal.

2 It appears also that there was no argumen! as 10 the correciness of Tae Eurymedon before
the High Court
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An important step towards clarity is provided by the decision of the Privy
Gouncil in The Pioneer Container, KH Enterprise (cargo owmners) v Pioneer Contaire v
(owners).* In this case, goods were being carried under hills of lading, clause
26 of which provided:

This Bill of Lading contract shall be governed by Chinese Law. Anyclaim or other
dispute arising thereunder shall be determined at Taipei in Taiwan unless the
carrier otherwise agrees in writing.
In some cases the bills of lading had been issued to the goads’ owners' L
many of the goods' owners had not entered inte bill of lading contracts wiii
the defendants but had received bills of ladi: g froin other ship owners whici
contzined provisions such as:

6. The Carrier shall be entitled to sub-contra. ' on anyterms the whole orany pirt
of the handling, storage or carriage of 1.e Goods and any and all dunes
whatsoever undertaken by the Carrier in roiation to the Cuods ...

These plaintiffs wished to argue that the exdlusive jurisdici on clause was net
as a matter of contract bindir g on them beczuse thevhad rver entered into @
contract with the defendants. Of course, the contract whic' they had enterec
into might have contained 2 Himal.yva clavse which exte: ded protecton tc
agents and sub-contractors but the presentdispute wasnotc ncerned with suck
aclause. The defendants’ argument was thatalthough theyi idnocont actwith
the plaintiffs, they were bailees of the plaintiff’s goods on Ui ¢ basis of the terms
of theirown bill of lading. The advice of the Privy Councilw.s delivered bvLord
Goff who approved the statement by Pollock and Vi right on Jssession” as follows:*

If the bailee of a thing sub-bails it by authority, there nay be 2 difference
according asitisintended that the bailee's bailmentis to determine and the third
person is 1o hold as the immediate bailee of the owner, in which case the third
person really becomes a first bailee directly from the owner and the case passes
back into a simple case of bailment, or that the first bailec is to retain (sotospeak)
areversionary interest and there isno direct privity of contract between the third
person and the owner, in which case it would seem that both the owner and the
first bailee have concurrently the rights of a bailor against the third person
according 1o the nature of the sub-bailment.

So,where, asin the present case, the sub-bailmentwas with the consent of the
owner, its effect was to create a direct bailment between owner and sub-bailece.

On what terms does the new bailee hold? Lord Goff held that the owner
is bound by the sub-bailee’s conditions if he has con: ented to them. Consent
can, for this purpose, be express orimplied, orindeed, in some circumnstances.
the original bailee may have apparent authority to consent on behalf of the
owner. So the relationship between owner and sub-bailee may be governed by
what the owner has agreed to, even though thatagrecmentis not embodied
in a contract between owner and sub-bailee

% [1994) 2 All ER 250. See also The Mahkutai [1996] 2 Licvd’s Rep 1.

4 In respect of -those owners, the disputes before the Privv ouncil on appea! from the
Hong Kong Court of Appeal were concerned with famihz cenflict of law questions as
tc whether the court should in its discretion allow an acuor 1o start in Hong Rong
despite the exclusive junsdicunon clause

P 166

[1994) 2 All ER 250 a1 257.

11 foliows tha: the decision of Donaidson ] in Johnson A uithey & Co Lid v Consigntine
Termincic Lid [1976] 2 Liovd's Rep 215, that the terme of the sub-bailee ¢ conditons
mav prevail even where the owner has not agreed 1o them is Lo that extent wrong

o
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Aturther masterlv consideration of the problems in this field is to be found
in the advice of the Judicial Committee of the Privy Council delivered bv Lord
Goffin The Mahkuta?® where he made it clear that there were overwhelming
poiicy reasons for having a uniform allocation of risk berween shipowner, time
charterer, stevedores and cargo owners which might. in an appropriate case,
justify and require the creation of a common law excepaon to privity of
contract.’ :

An interesting decision on the same problem in a different context is
Southern Water Authority v Carey.” [n this case main contractors entered into a
contract with the plaintiffs for the construction of a sewage scheme. The
defendants were sub-contractors. The main contractwas on the [ Mech E/TEE
Model Form A which contained a clause 30(vi) which provided

The contractor’s liability under this clause shall be in lieu of any condition or
warranty applied by law as to the quality or fitness for any particular purpose of
any portion of the works taken over under clause 28 (taking over) and $ave as in
this clause expressed neither the contractor nor his sub-contractors, sérvants or
agenis shall be liable, whether in contrace, tort or otherwise in respect of defects
in or damage 1o such portions, or for any injury, damage or loss of whatsoever
kind attributable to such defects or damage. For the purposes of this sub-clause
the contractor contracts on his own behalf and on behalf of and as trustee for
his sub-contractors, servants and agents.

The plaintiffs sued the defendants in tort. His Honour Judge David Smour,
QC, Official Referee, held that although prima facie carelessness by a sub-
contractor which was likely to and did cause damage to the building owner
would give rise to liability, any duty of care should be limited by relevant
surrounding circumstances and that the contractual setting was decisive in
defining the area of risk which the plaintiffs and defendant had respectively
accepted. [twould appear material for this purpose that the contract between
the plaintiffs and the main contractors was on a weil known standard form, the
terms of which would be verv familiar to plaintiffs, main contractors and
defendants alike.

Thelogic of this reasoning was carried astage furtherin Norwich City Council
v Harvey."" In this case the plaintiff engaged a firm of contractors to build an
extension to a swimming pool complex under JCT 1963 (1977 revision).
Clause 20 of this contract places the risk of loss or damage by fire during the
course of the works on the emplover and requires him to maintain adequate
insurance against loss or damage by fire. This clause has been held'to putthe
risk of damage by fire on the emplover even when the damage is caused by the
negligence of the contractor.* In the present case both the existing'works and
the extension were damaged by fire owing to the negligence of an employee
of the sub-contractor who had been engaged by the contractor to do certain
roofing work. The plaintiffs sued the sub-contractors and their employee. In
this case there was of course no contract between the plaintiffs and the sub-

3 [1996] 3 All ER 502 * Z

9 The Mahkutar was not such a case because the primary issue was the applicability of an
exclusive jurisdiction clause which raised different questions.

10 [1985] 2 All ER 1077, | Con LR 40. See also Twins [ransport v Patrick and Brocklehurst
(1983) 25 BLR 65. .

[1989] 1 All ER 1180. [1989] 1 WLR 328.

Secottish Special Housing Assocation v Wimpey Construction UK Lid [1986] 9 All ER 957,

[1986] 1 WLR 995.

._.._
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contractors. Normally, one would expect the sub-contractors to be under a
dutvof care in respect of anv personal injurv or propertydamage which might
be caused bvtheir careless performance of their duties under the contractual
arrangements. The Court of Appeal held that in the present case the
defendants were not under such a dutv of care. This carries the reasoning of
the Carey case a step further because there was no express provision in the
present case as to the hability of the subcontractors. The Court of Appeal
reached the conclusion that the sub-contractors shouid be free from liability
on the basis that the emplovers had assumed the risk of damage by fire as
against the sub-contractors as well as against the contractors. In consideri ng
this conclusion itisimportant to bearin mind that the parties were operating
under an extremely well known and well established form so that evervone
concerned knew or at least ought 10 have known the allocation of risk: that a
vervlarge proportion of the actual work under amodern construction contract
is done by sub-contractors and that the same allocation of risk provision is
contained in the sub-contract as in the main contract, the sub-contract itsel{
being of the same provenance as the main contract. This decision makes
excellent commercial sense since it encourages the taking out of a single
insurance policy to cover all the interests which may be affected bv damage to
the works while thev are in progress which must be the most economic
arrangement for everyone except the insurance companies.

Cases of this kind now fall to be considered in the light of developments
in the law of tort. The question is now whether it is fair, just and reasonable
toimpose a duty of care on a sub-contractor in relation to the property of the
employer.In doing this, it will be appropriate to look at the contractual setting
but. asthe House of Lords emphasised in British Telecommunications plev James
Thomson & Sons (Engineers) Lid.* in doing so, itwill be necessary to look at the
whole of that setang. ™

Insofarasthe difficultesinthisfield arise from privitv of contract thevwill
have been largely removed by the passing of the Contract (Rights of Third
Parties) Act 1999. This is discussed more fully in chapter 14 butit should be
noted here thatsection 1(6) makesit clear thatthe Act appliesto the situation
in which a third partvseeks to take advantage of the exclusions or limitations
of habilitv contained in a contract between other parties.

(6) If a person contracts to deliver or do one thingand he delivers or does
another, he hasfailed to perform his contractual dutv. The proposition is seli-
evident. As long ago as 1838, Lord Abinger sought to contrast the breach of
aterm in.a contractfor the sale goods with the complete non-performance of
the contract.

If a man offers 1o buv peas of another. and he sends him beans. he does not
perform his contract. But that is not a warrann: there is no warrant that he
should sell him peas; the contractis to sell peas. and if he sends him anvthing else
in their stead. it 1s 2 non-performance of it **

So. too, in Nichol v Godts™

—15 (1998) 6] Con LR 1
4 In that case. careful reading of the contract meant thai nominated sub-contraciors did
not owe & dun of care but that domesuc sub-contraciors did
15 Chanier v Hopkins (18381 4 M & W 394 a1 404
16 (18534) 10 Exch 191. See also Wiele 1 Srhilizz: (1856 17 CB 614
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A seller contracted to sell to a buyer ‘foreign refined rape oil, warranted
only equal to sample’. The oil delivered corresponded with the sample,
but was found not to be ‘foreign refined rape oil’ at all.

The seller was held not to be protected by the term he had inserted; and
Pollock CB remarked that ‘if a man contracts to buy a thing, he ought notto
have something else delivered to him'.

Looking back in 1966 upon these and similar cases, Lord Wilberforce
said:"’

Since the contracting parties could hardly have been supposed to contemplate
such a mis-performance, or to have provided against it without destroying the
whole contractual substratum, there is no difficuity here in holding excepton
clauses to be inapplicable.

In the present century the reasoning thus adopted in contracts for the sale of
goods has been applied to contracts of hire purchase. In Karsales ( Harrow) Ltd
v Wallis:®

The defendant inspected a car owned by X, found it in good order and
wished to take it on hire purchase. X therefore sold it to the plaintiffs, and
they re-sold ittoa hire-purchase company. The defendant made a contract
with this company. The contract contained a term that ‘no condition or
warranty that the vehicle is road-worthy or as to its condition or fitness for
any purpose is given by the owner or implied therein’. One nighta ‘car’
was left outside the defendant’s premises. [t looked like the car in
question. Butitwasa mere shell; the cylinder head was broken; all the valves
were burnt; two pistons were broken, and it was incapable of self-propulsion.

The defendant refused to acceptitor to pay the hire-purchase instalmens;
and, when sued for these, pleaded the state of the so-called car. [n reply to this
plea, the plaintiffs relied on the excluding term. The Court of Appeal held that
the thing delivered was not the thing contracted for. The excluding term
therefore did notavail the plaintiffs, and judgment was given for the defendanc.”

A parallel but distinct development has long been a feature of the law
governing the carriage of goods by sea. It is implied in every voyage charter-
party and in all bills of lading that the ship will not depart from the route laid
down in the contract, or, if none is there prescribed, from the normal trade
route. If, without lawful excuse, she does so depart, she is guilty of a deviation.
In Joseph Thorley Ltd v Orchis Steamship Co:®

A cargo was shipped on a vessel described as ‘now lying in the port of
Limassoland bound for London'. Instead of proceeding direct to London,

17 Swisse Atiantique Société d'Armement Maritime SA v NV Rotterdamsche Kolen Centrate [1967]
I AC 361 ac 433, [1966] 2 All ER 61 ar 92.93.

18 [1956] 2 All ER 866, [1956] 1 WLR 936,

19 In this case the car was spectacularly defective since (a) it was in very different
condition when delivered than it had been when inspected and (b) in some Platonic
sense it was not a ‘car’ at all, since it was incapable of self-propulsion. But the principle
was quickly extended to a situation where neither of these factors were present but
simply a congeries of defects: Froman Credit v Apps [1962] 2 QB 308, [1961] 2 All ER
281, See also Astley Industnial Trust v Grimley [1963] 2 All ER 33, (1963] 1 WLR 584 and
Charterhouse Credit Co v Tolly [1963] 2 QB 683, [1963] 2 All ER 432,

20 [1907] 1 KB 660. ‘Lawful excuse’ covers eg saving life or the ship itself. Livermore 2
JCL 241,
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the ship went first to a port in Asia Minor, then to a port in Palestine and
then to Malta. When she reached London, the cargo was damaged through
the neghgence of the stevedores. The shipowners pleaded a term in the
bill of lading exempting them from such liability.

Itwasheld that the deviation, though it was not the direct cause of the damage.
precluded the shipowners from relving on this term. Fletcher Moulion Lj
said:’

The casesshow tha. foralong series of vears, the Courts have held that a deviation
is such a serious v atter, and changes the character of the contemplated vovage
so essenually. thz: a shipowner who has been guilty of 2 deviation cannot be
consideredas having performed his part of the bill of lading contract, bu:
something fundamentally differen. and therefore he cannot claim the benefi:
of stpulations in his favour contained in the bill of lading.

Theresultof the ‘deviation’ cases has been summarised by Lord Wilberforce.*

A shipowner, who deviates from an agreed voyage, steps out of the contract, so

that clauses in the contract (such as exception or limitation clauses) which are

designed to apply to the contracted voyage are held to have no application 1o

the deviating vovage.
From the carriage of goods by sea the courts turned 1o the carriage of goods
byland,and thence to bailmentin general. In Lilleyv Doubleday,* the defendant
agreed tostore in hisrepository, goods owned by the plaintiff. In fact he stored
some of them in another warehouse. These latter goods were destroved bvfire.
though without the defendant’s negligence. The plaintiff was held to be
entitled to recover their value. By depositing them elsewhere than in his
repository the defendant, had ‘stepped out of his contract’, and he thus Jost
the benefit of any exemption clauses. Such cases, based on the analogy of
carriage of goods by sea and attended bv similar consequences, are often
described as instances of ‘quasi-deviation’.

A later example of such quasi-deviation is given by Alexander v Railway
Executive: '

The plaintiff was a stage performer. Together with an assistant, X, he had
been on tour and he now deposited in the parcels office at Launceston
railway station three trunks containing properties for what he called an
‘escape illusion’. He paid 5d for each trunk, obtained for each 2 ticket and
promised to send instructions for their despatch. Some weeks later, and
before such instructions were sent, X persuaded the parcels clerk by
telling 2 series of lies to allow him 1o open the trunks and remove several
arucles. X was subsequently convicted of larceny. The plaintiff now sued
the defendants for breach of contract and the defendants pleaded the
following term: ‘Not liable for loss, misd¢ livery or damage to any articles
which exceed the value of £5 unless at the time of deposit the true value
and nature thereof have been declared by the depositor [and an exira
charge paid]." There had been no such declaraton or payment.

(1907) 1 KB a1 669 .
Suisse Atlantique ete v NV Rotterdamsche etc [1967) 1 AC 6] ar 435434, [1866] 2 All ER
61 ar 95

S (1881 7 QBD 510 See also Giboud v Great Eastern Riv Co [19211 2 KB 426 a1 485.
4 [195)° 2 KB 882. [1951] € )l ER 449

vh o~
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Devlin | gave judgment for the plaintff. Sufficient notice, it is true, had been given
of the term, but it did not cover the facts of the case: the word ‘misdelivery’ was
notapt to describe a deliberate delivery to the wrong person. Nor, if it did meet
the facts, could it avail the defendants. They had been guilty of a "fundamental
breach of contract’ in allowing X to open the trunks and remove their contents.

The phrase ‘fundamental breach of contract’, used in this case by Devlin
J'had been adopted fifteen vears earlier by Lord Wright, when he analysed the
nature and effect of a contract for the carriage of goods by sea.

An unjustified deviation is a fundamental breach of a contract of affreightment
.- The adventure has been changed. A contract, entered into on the basis of the
original adventure, is inapplicable to the new advenrure.’

Whether a party has been guilty of such a fundamental breach is not an easy
question to answer: each case must be examined in its context.* In borderline
cases, much may turn upon the onus of proof. If the defendant pleads an
excluding or limiting term and the plaintiff in reply alleges a fundamental
breach, is it for the plaintiff to prove such a breach or for the defendant to
disprove it?

The question was discussed in Hunt and Winterbotham ( West of England) Ltd
v BRS (Parcels) Ltd."

Thedefendants contracted with the plaintiffsto carrv 15 parcels of woollen
goods to Manchester. Only 12 parcels arrived. The plaintiffs sued the
defendants for damages equal to the value of the 3 lost parcels, and the
detendants pleaded a term of the contract limiting the amount which
might be claimed for any such loss ‘however sustained’. The plaintiffs
alleged negligence but did not in their pleadings allege a fundament.!
breach. The defendants offer-d no evidence to explain why or where the
parcels had been lost.

The Court of Appeal gave judgment for the defendants. On the assumption
that the defendants had in fact been guilty of negligence, the term protected
them unless thev had committed a fundamental breach of contract, The vital
question was to determine the onus of proof. The court held that the burden
lay upon the plaintiffs and that they had not discharged it. Lord Evershed
admitted that this conclusion was severe: the plaintffs had no means of
knowing how their goods had been lost, and the defendants could not or
would notoffer any explanation. But, hard as it mayseem, it1s notillogical, He
who makesan allegation must prove it. It is for the plaintff o make outa prima
facie case against the defendant. If he succeeds in this task, itis for the
defendant to plead and to prove some special plea such as an excluding or
limitng term. The burden must then pass back to the plainuffwho mustshow
some reason why the term is to be disregarded. -

> Hawmn Steamshap Co v Tate and Lyle Ltd [1936] 2 All ER 397 at 607-608,

6 Compare Hollins v [ Davy Ltd [1963] | QB 344, 11963] | All ER 370, and Mendelssonn
v Normand Lid (1970) | QB 177, [1969] 2 All ER 1215. The criteria for deaiding what
i3 “fundamental’ may verv well vary berween ditferent wpes of contract. 30 courts huve
tended to regard the disunction berween deliberute and careless breaches as relevant
in bailment cases. but this seems to plav no part i sale or hire purchase. See A F Colverd
& Co Ltd v Anglo Overseas Transport Co Lid [1961] 2 Llovd's Rep 352, and fohn Carer
v Hanson Haulage | Leeds) Lid [1963] 2 QB 495, [1963] [ All ER 113,

7 [1962] L QB 617, [1962] | All ER 111. See Wedderburn [1962] CLJ 17: Aikin 26 MLR
O



Excluding and bmiting terms 195

On the other hand a different result was s eached in Levison o Patent Stean
Carpet Cleaning Co Ltd* In 1his case the plainiffs entrusted a carpet worth £900
to the defendants for cleaning undera contract which purported 1o limit the
defendant’s liabilitv 1o £4C. The carpet disappeared in circumstances which
could not be explained by the defendants. 1t was possibie therefore thatit hac
been Jost by fundamental breach and the Court of Appeal held that the
defendants could onlylimit their liabilitvif they could show that the Joss <rose
from some cause which did not constitute fundamental breach. 1t is not toc
€asy Lo see the disunction between this case and Huni and Vi inierbotham ¢ Wes:
of England; Lid v BRS (Parcels; Lid.* One suggested explanaton i that
fundamenial breach was not specificall pleaded in the Hunicase and another
possibility would be a different rule for contracts of carriage and othes
bailments. Perhaps the least unsatisfactorv explanation is that Lemson was z
consumer.”

The courts have thus developed over a period of vears two sets of rules. The
failure to distinguish them has helped to blur the choice between twe
propositions: (1} that by a rule of law no excluding or imiung term ma
operate to protect 2 party who is in fundamental breach of his contract: and
(2) that the question is not one of substantive law but depends upon the
interpretation of the individual contract before the court. This distinction
between a rule of law and a rule of construction permeates English law as 2
whole and in its long life has generated manv curious subtleties and provoked
many petty quarrels.” A rule of Jaw is to be applied whether or not it defeats
the intention of the parties. A rule of construction exists 1o give effect to the
intention. Within the sphere of contract the doctrine of public policy operates
as a rule of lJaw: a contract which offends it is void despite the wishes of the
parties. The effect of mutual mistake. on the other hand. is assessed by
applying arule of construction: itmust be asked what, ifanvthing, areasonable
person would think was ‘the sense of the promise’.*

If there were a rule of law that no exemption clause however clear could
excludeliability for fundamental breach, the nature of the - xempudon clause
‘would be of vital significance. Where the clause went to de/ine the extent of
the promisor’s obligation, the possibilitvof fundamental breach would be pro
tanto excluded since nothing can be a fundamental breach which is not firs:
abreach.” There was much academic discussion. of the nature of the doctrine
and puzziement as 10 its content. Were there two distinct doctrines—breach
ofafundamental term and fundamental breach or were thevsimplvaliernative
formulations of the same docirine? What was the relationship between
fundamental terms and conditions? Could the doctrine be side-stepped by

& [1978) QB 69. [1977] 8 All ER 498. Males [1978] CL] 24: Sione 4] MLR 748: Paimer
Bailment (2nd edn, 1991) pp 1552-1557.

$ [1962] 1 QB 617, [1962] 1 All ER 111.

10 The case would now fall within Unfair Contract Terms Act 1977, < 3

11 The rule in Sheliey's Case, abrogaied in 1925 afier three centuries of controversy, is the
classical example of this dichotomy. lts memon is happilv embalmed in a judgmen of
susizined irony delivered bv Lord MacNaughien in Van Grutten v Ffoxwell [1897] AC 65+
ar ©70-676.

12°P 271, below.

13 The Angesa [1973] 2 Al ER 144, [1973] 1 WLR 210,

14 See eg Montrose 15 Can Bar Rev 760: Unger 4 Business L Rev 30. Meivilic 14 MLR
26: Guest 77 LQR 9%, Revnolds 74 LQR 534: Monirose [1964] CL] 8. 254 Deviin
{1966 CL] 192
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‘shrinking the core of the contract’, ie by the promisor accepting a small
obligation from the beginning instead of accepting a larger obligation and™
trying to cut it down by exemption clauses?®

Before 1964 the tendency of the courts was to prefer the first of these
alternatives and to relyupon arule of law."* Butin that year, Pearson L].chose
the second alternative. T IS

As to the question of fundamental breach, I think there isa rule of construction
that normally an exception or exclusive clause or similar provision in a contract
should be construed as not applying to a situation created by a fundamental
. breach of contract. This is not an independent rule of law imposed by the court
on the parties willy-nilly in disregard. of their contractual intention. On the
contrary it is a rule of constructiom based: on the presumed: intenton of the
partes.!” = 2 35 : .
Two years later the House of Lords was given the opportunity to indicate its
preference in the case of Suisse Atlantique Société d’Armement Maritime SAv NV
Rotterdamsche Kolen Centrale® gy :

The plaintiffs ownec! ashipwhichin December 1956 they chartere: - to
the defendantsforthe earriage of coakfromthe United States toEurope.
The charter was toremaininforce for twoyears: consecutive voyages. The
defendantsagreed toload and discharge cargoesaispecified rates;and,

. if there was-any: delay; they were tor pay & thousand: dolars a day: as
demurrage: [n September 19567, the plaintiffs clabmed; thae they were
ehtitled to treat the contract as repudiated bythe defendanis’ delaysin
loading: and: discharging: cargoes.. Fhe-defendants: rejested, this

. contention. Ix October 1957, the partiesagreed (withoutprepdice Lo
their dispute) to con: .auewith the contract. The defendantssubseque. dy
made eight round voyages. The: plaintiffs.then claimed alk the mouey
which they had lost through the delays. The defendants argued thas the
claim must be limited to the agreed demurrag for the actuak days in
queston. The plaintiffs replied. that the delays were such:as-tor entitle
them to treat the contractas repudiated: the demurrage clause therefore
did not apply, and-they could recover their full loss..

Mr Justice Mocatta, the Court of Appeal and the House of Lordsaltheld that
the plaintiffs must fail. They had elected to affirm the contract, and the
demurrage clause applied. But in the House of Lords, and for the first time,
the plaindffs argued that the defendants had been guilty of a fundamental
breach of contract which prevented them from relying onva ‘limiting term’.
The House of Lords rejected: this argument. There was, orr the facts, no
fundamental breach, nor was the provision for demurrage a ‘limiting term’:

15 See Wedderburn [1957] CLJ 12, (1960] CLJ 11. No doubt a shrunken core would be
less attractive to a potential promisee than- an-apparently whole apple. See also Barton
37 LQR 20 on possible use of a deed as a method of exemption.

16 See Alsxander v Railway Executive-[1951] 2 KB 882, [1951) 2 AIMER 442, p 179; Karsales
(Harrow) Lid v Wallis [1956] 2 All ER 866, [1956] 1 WLR 936, pp 178-179, above;
Yeoman Credit Ltd v Apps [1962] 2 QB 508, [1961] 2 All ER 28Lk.

|7 UGS Finance Lid National Morigage Bank of Greece SA [1964] 1 Lloyd’s Rep 446 at 453.
See also the valuable judgments of the High Court of Australia in- Sydney City Counal
v West (1965) 114 CLR 481 and Th National Transport (Melbourne) Pty Lid v May
and Baker (Australia) Pty Lid [1966] 2 Lloyd’s Rep 347.

18 [1967] 1 AC 361, [1966] 2 All ER 61. Treitel 29 MLR 546; Drake 30 MLR 531; Jenkins
[1969] CL] 257.
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iltwas a statement ot agreed damages in the eventof delay. In the resultitwas
unnecessarv tor the House ot Lords to discuss the meaning and effect ot
fundamental breach. But the arguments oifered to them bv the plainuffs
raised issues of general contractual importance which theyv telt thev must
examine. Their opinions, though not technically binding on the courts,
represent views which cannot be disregarded.

The five membersof the House of Lords who heard the SuisseAtlantiquecase
approved, with some doubts but no dissent, the approach to the problem of
fundamental breach which Pearson L] had preferred in 1964, The rules to be
applied should be regarded as rules of construction and not as rules ot law.*

[t was unfortunate that the first modern consideration of the wopic by the
House of Lords should have involved atvpical facts and arguably not presented
a fundamental breach situaton at all. A further ditficulty was that their
Lordships attached considerable significance to the fact that the plainuffs
had atfirmed the contract. This led some to think that exemption clauses
mightbe disregarded in deciding whether there had beenasutlicientbreach
to entitle the injured party to terminate the contractand thatif he did so the
excluding or limiting clauses could be treated as ineffecuve.

Thislackof total clarity in the speeches in the House of Lords was followed
by aseries of decisions in the Court of Appeal, which behaved as if the House
of Lords had never spokenatall® and continued to weat fundamental breach
as a rule of law. This indiscipline was firmly corrected in Photo Production [Ltd
v Securicor Transport Ltd.'

The plainutfs, the owners of a factory, entered into a contract with the
defendants, a security organisation, under which the defendants were 1o
arrange for periodic visits to the factory during the night. On one such visit,
an employee of the defendants started a small fire which got out of hand
and destroved the entire factory and contents, worth about £615,000. The
plaintiffs brought an action and the defendants relied on exemption
clauses, including one which provided that ‘under no circumstances’
were thev ‘to be responsible for any injuries actor defaultbvany employee
... unless such act or default could have been foreseen and avoided by the
exercise of due diligence’ by the defendants. (It was not alleged that the
defendants had been negligent in engaging this emplovee.)

In the Court of Appeal it was held that this exemption could not avail the
defendants because they had been guilty of a fundamental breach but the
House of Lords unanimously reversed this decision. Lord Wilberforce said:*

19 [t s noteworthy however that their Lordships did not think any of the earlier cases
in which the rule was treated as one of law were incorrect in the resuit. Both Lord Reid
and Lord Wilberforce appeared to reserve the possibility that there might be super-
fundamental breaches liability for which could not be excluded.

20 Harbust's Plasticine Lid v Wayne Tank and Pump Co Lid [1970] 1 QB 447, [1970] 1 All
ER 225; Farnworth Finance Facilities Lid v Attryde (1970] 2 All ER 774, (1970] 1 WLR
1053; Wathes ( Western) Litd v Austins ( Menswear) Lid [1976] | Lloyd's Rep 4. These
cases, especially the first, were subject to powerful criticism. See Weir [1970] CLJ 189;
Baker 33 MLR 441: Legh-Jones and Pickening 86 LQR 513, 87 LQR 515; Dawson 91
LQR 380: Fridman 7 Alberta L Rev 281; Reynolds 92 LQR 172. For a valiant attempt
to reconcile House of Lords and Court of Appeal, see Kenyon Son & Craven Ltd v Baxter
Hoare & Co Ltd {1971] 2 All ER 708, (1971] I WLR 519.

I [1980] AC 827. [1980] | All ER 536; Nicol and Rawlings 43 MLR 567.

And the other Lords agreed. The speeches appear deliberately brief as if to ensure that

thev cannot be misunderstood.
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I'have no second thoughts as 10 the main proposition that the guestion whether,
and 1o what extent. an exclusion clause is 10 be applied 1o a fundamental breach,
or a breach of a fundamental term, or indeed 1o anv breach of contract, is a
mater of construcuon of the contract

Furthermore he thought the clause completelv clear and adequate to cover
the defendant’s posivon. The plaintiff" s action therefore failed. Itisinstructive
to note that the House of Lords thought this resultnotonlytechnically correct
but also fair and reasonable.” This may seem surprising since the plaintiffs
had suffered such an enormous loss but the kev to understanding lies in the
Insurance ‘position. In a commercial contract of this kind, manv of the
contractual provisions operate to allocate risks and in practice therefore 1o
decide who should insure against the risk. Any prudent factorv owner will
insure his factoryagainst damage or destruction byfire and he ismuch the best
person to fix the value of the premises. 1t is doubtful if Photo Production’s fire
. Insurance premiums would have been significantly reduced if Securicor had
accepted a higher degree of responsibility* but very likely that if Securicor
had not excluded liabiliry, they would have had to charge a considerablv
higher fee. It follows that the arrangements adopted were probably the most
economicallv efficient and there was certainly no adequate reasons why the
court should interfere with the parties’ negouated allocation of the risk.

STATUTORY PROVISIONS

Over the years Parliament has come to intervene more.and more extensively
i this .arei. This antervention -has so far been piecemeal, that is, it has
operated b the prohibition or regulation of exemption clauses in particular
types of cuntractrather than by the enactment of rules applicable 10 all
contracts. The interventon has been largely but by no means exclusively in
the field of consumerprotection. Part Il of the Fair Trading Act 1973 gave the
Secretar of Stateadiscretion 1o make orders, on the recommendation of the
Consumer Protection Advisory Committee, regulating unfair consumer trade
pracaces.” Such an order might forbid the use of partcular types of exempuon
clause in particularsituatnonsand it would then be a criminal offence toinsert
such a term in such a contract. This is a radical new departure from the usual
legislative technique of declaring the clause void."

We cannot give an exhaustive list of such provisions here buta number of
examples mav be given.’

(1) The Road Traffic Act 1960. section 151, provides that:

e

Therebv providing clues as to the application of the reasonableness test under the
Unfair Contract Terms Act 1977

4 Because the risk of a fire being stared by a Secuncor emplovee was such 2 small parl
of the 1ol risk covered.

For a full account. see Cunmingham thr Farr Trading Act 1973: Consumer Prolection and
Competitior. Law ch 5. pp 80-4]

€  Where a clause 15 simpiv declared void, 2 tredesman mav continue 1o insert it in hi
contracts and it will give him effectve protecuon against those who de not know the
law or do not ke ieyai advice—a verv large proporuen of the populavon’ Such an order
1+ made b tne Consumer Transacnons (Restricunons on Statements) Order 1976 I
197671815 a< amended bv §] 1678 /97

See also Grunfeic 29 MLR 62 ar 64-65; Patents Act 194% < 57

o
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A contract for the convevance ot a passenger in a public service vehicle shall, so
far as it purports to negauve or to restrict the liabilitv of a person in respect ot
a claim which may be made against him in respect of the death of, or bodily injurv
to, the passenger while being carried in. entering or alighting trom the vehicle,
OT purports to impose anv conditions with respect to the enforcementot any such
liability, be void.”

(2) A similar, but not identcal, provision is contained in the Transport Act

1962. By secuon 43(7) it is enacted that:

The Boards” shall not carry passengers by rail on terms or conditions which (a)
purport, whether directlvorindirectly, to exclude or limit their liabilitvin respect
of the death of, or bodily injurvto, any passenger other than a passenger travelling
onafree pass, or (b) purport, whetherdirectly orindirectly, to prescribe the ume
within which or the manner in which any such liability mav be enforced.

Anysuch terms or condituons shall be void and of no effect’.

(3) The most important legislative provisions are the Unfair Contract
Terms Act 1977 and the Unfair Terms in Consumer Contracts Regulatons
1994, Between them the Actand the Regulations would now govern the result
of the majority of cases which we have discussed in this section and arguably
we should have started our discussion with them. However the Actpresupposes
the existing law, does notoust it altogether and cannot easily be understood
without reference to it. The Actand the Regulations overlap and fit together
awkwardly. [t will be simplest, therefore, to consider them separately.

Il THE SCOPE OF THE ACT i

The title of the Actis grossly misleading. [t does not deal in principle with all
unfair contract terms but only with unfair exemputon clauses. [t does not, in
general, deal with unfair imposition of liability.!* Even in the context of
exempton clauses, it does notintroduce a test of fairness. Some clauses are
declared ineffective per se: others are subjected to a test of reasonableness.

The Act is divided into three parts. Part [ applies to England. Wales and
Northern Ireland; Part I to Scotland and Part II1 to the whole of the United
Kingdom.”? We shall confine our discussion to Part [ and 1L

The Actapplies widely butitdoes notapplytoall contracts. The provisions
as to which conwracts fall within the purview of the Actare complex:

(1) Secuons 2 to 7 (the main enacting provisions of Part [) apply only to )
business liability.” Business liabilitv is defined as ‘liability for breach of

& This secuon was discussed by the Court of Appeal in Gore v Van der Lann ( Liverpool Corpn
tnterveming) (1967] 2 QB 31. [1967] 1 All ER 360. See p 134, ubove. See also Motor
Vehicles (Passenger [nsur:\ncc) Act. 1971,

9 Four Boards were created bv the Transport Act 1962, including the British Railways
Board. The Transport Act 1963 drasucally changed the organisaton which has been
changed again bv the process of privatsaton.

L0 Coote 41 MLR 312; Adams +1 MLR 703; Mann 27 ICLQ 661: Sealy [1478] CL] 15.
Paimer and Yates (1981] CLJ 108; Adams and Brownsword 104 LQR 94: Palmer 7 BLR
57: Macdonaid [1994] [BL {+41.

Il To some small extent. this mav not be true of s 3 (see p 201, helow) or s 4 (see p 209,
below) Nicol (1979 CLj 273

12 [u1s believed that the objecuves of Part [ and Part [l are to a considerable extent the
same but the language used is verv different and the results mav well not be the same.

13 5 103). 5 6(4) 1a the one exception but this is relatvely unimportant since exemption
clauses are relauvelv unusual in non-business sales and fewer terms are implied into
i sale where the seller s not a merchant.
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obligations or duties arising—(a) from things done or to be done by 2
person in the course of a business (whether his own business or another's)
and (b) from the occupation of premises used for business purposes by
the occupier’. There is no definition of ‘business’ but section 14 provides
thatbusiness’includes ‘a profession and the activities of anv Government
deparunent or local or public authorin’. This still leaves a number of
unclear areas. for example, state schoolsare clearlvwithin the Act: public
schools maynotbe butitis thought thata purposive interpretation would
include them.

(2) Schedule 1 containsalist of contracts to which the whole or part of sections
2,3, 4 and 7 do not applv. These include:

(a) conuracts of insurance (including contracts of annuity};

(b) contractsrelating 1o the creation, transfer or termination of interests
in land;"

(c) contractsrelating to the creation, transfer or termination of rights or
interests in intellectual property such as patents, trade marks,
copyrights etc;

(d) contracisrelating to the formation or dissolution of a company or the
constitution or rights or obligatons of its members;

(e) contracts relating 1o the creation or transfer of securities or of any

, night or interest therein;

(f) contracts of marine salvage or towage; or charterparty of ships or
hovercraftor of carriage of goods by sea, by ship or hovercraft (except
in relation tosection 2(1) orin favour of a person dealing as consumer).

It will be seen that a number of extremely common and important

contracts are thereby excluded.

(3) International supply contracts are outside the scope of the Act
International supply contracts are defined bysection 26. There are three
requirements:

(a) the contract is one for the s:le of goods or under which either the
ownership or possession of goods will pass; and

(b) the places of business (orif none, habitual residences).of the parties
are in the territories of different states (the Channel Islands and the
Isie of Man being treated for this purpose as different states from the
United Kingdom); and

(c) Either-

(i) atthe time the contractis concluded the goods are in the course
of carriage or will be carried from the territory of one state to the
territorvof another; or

(i1) the acts constituting the offer and acceptance have been done
in the territories of different states: or

(iii) the contract provides for the goods to be delivered to the territory
of a state other than that within which the acis of offer and
acceptance were done.

(4) Where English law is the proper law of the contract ‘only by choice of the
parties’sections 210 7 shall not operate as pari of the proper law. Both (31
and (4) are concerned with the problem of international contracts, that
1s contracts having a close connection with more than one countn.

14 Wilkinson [1984] Conv 12. See Electnary Supply Nominees Lid v IAF Groun pir [1993] 7
AN ER 372
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Historically English courtsand arbitrators have enjoved a wide jurisdiction
in respect of disputes over such contracts. [t would appear that these
provisions are designed not to frighten awav foreign businessmen by
subjecting their contracts to the control imposed by the Act.

9 THE ARRANGEMENT OF THE ACT

The main enacting provisions of Part [ are sections 2, 3. 6and 7. These sections
interrelate ina curious way. Section 6 applies onlv to contracts of sale and hire
purchase.” Section 7 applies to contracts other than contracts of sale or hire
purchase under which possession or ownership of goods passes, for example,
contracts of hire, exchange or for work and materials.”® These two sections are
therefore mutually exclusive, applving as they do ouly to specific tvpes of
contract. Sections 2and 3, on the other hand, are of general appiication and
are potendallyapplicable to any contract within the scope of the Act, including
those covered bysection 6 or 7. Itis possible, therefore, for different provisions
in, for example, a contract of sale to be subject to sections 2, 3 and 6.

Section 2 deals with liability for negligence. Negligence is defined under
section 1 to mean the breach either of a contractual obligation, ‘to take
reasonable care or to exercise reasonable skill in the performance of the
contract’ or of ‘any common law dutv to take reasonable care or exercise
reasonable skill” or "of the common duty of care imposed bv the Occupiers’
Liability Act 1957". It will be seen, therefore, that this section is dealing with
liability for negligence both in contract and tort.

Section 3 deals with two quite distinct though overlapping types of contract.
One is where the contract is between two parties, one of whowmn deals as
consumer;” the other is where it is between two parties, one of whom deals
on the ‘other'swritten standard terms of business'. Obviously manyconsumer
contracts are on the supplier’s written standard terms of business but equally
many business contracts are too. Unfortunately, the Actis completelvsilentas
to the meaning of the expression.” [t clearlv covers the case of a business
which has its own custom-built terms but what of a business which uses
standard trade association terms. [t seems natural to say that, sav, a road haulier
who always carries goods on the terms of the Road Haulage Association
standard conditions falls within the policy of the section. But what of two
commodity traders who have regular dealings on the basis of their trade
association terms. Is either dealing on the other's written standard terms of
business? Anotherunclear example would be a builder who habituallv enters
into building contracts under the JCT Contract Form. Arguably these are his
standard terms of business since he regularly emplovs them; on the other
hand he has no direct voice in the drafting of the conditions.” It is also

15 Itis largely a re-enactment of the relevant parts of the Supply of Goods (Implied Terms)
Act 1973.

16 This last category is a verv important one in practice. embracing most contracts where

goods are being manufactured especially to the customer's requirements instead of

being supplied from stock.

7T Who 1s a consumer is discussed, p 202, below.

{3 The corresponding provision in Part [[, s 17 uses the formula “standard torm contract
which is easier to apply.

19 In practice these ditficulties mav not matter too much, since the section applies the

test of reasonableness and in many cases terms caught by a wide construction of ‘written

standard terms ot business’ would sunive 1 iest of reasonableness
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questionable at what stage standard terms of business, which are amended in
negouation. cease 1o be standard terms.*

% CONTRACT TERMS MADE TOTALLY INEFFECTIVE BY THE ACT

The Act applies in two wavs, either to make a term totally ineffective or to
subjectit o atest of reasonablepess. The following termsare made ineffective:
(a) Personal injury or death Under section 2(1) it is no longer possible to
exclude or restrict liability in negligence for personal injury or death 'by
reference 1o anv contract Lerms or to a notice given to persons generallv or 1o
partcular persons’. The reference to notices embraces wide areas of tort
liability, where there was no contractual relationship between the parues. for
example, where visitors are allowed on 10 premises without payment.’

(b) In contracts of sale or hire purchase, the implied undertakings as to
utle of the seller or owner cannot be excluded or reswricted.?

{¢) In consumer® contracts of sale or hire purchase, the seller or owner’s
implied undertakings as to conformity of goods with descrnipuion or sample,
or as to their quality or fitness for 2 particular purpose cannotbe excluded or
resincted.”

{d) Thesame rule applies ioc conuacis within secuon 7 when the goodsare
supplied 10 a consumer.*

4 TERMS SUBJECTED T A TEST OF REASONABLENESS®

(a) Loss or damage arising from negiigence other than personalinjury or death.” This
provision, like section 2(1),1s primarilv aimed at attempts to exclude or limit
tort based liability for negligently inflicted injurv though it no doubrt also
includes attempts to exciude contractual dubes of care. Jtis necessarv 1o sav
a litle more about tortbased liabihity here. Itis of course fundamental thatin
English tort law liabilitvin negligence depends on the existence of a duty of
care. Aswe have aireadyseen inthe discussion of exemption clausesand third
parties® the contractual setup mav be relevant to the existence of the duty of
care. So an exclusion clause mav be argued tonegatve the existence of adun
of care rather thanto provide a defence foranegligentbreach ofadutvof care.

An argumentalong these lines was rejected by the House of Lords in the twin
appeal in SmuthvEricS Bushand Hamisv ’H_w-eForrﬂDumct Council* In both cases
the plaintiffs had bought houses with the help of mortgages, which had been
granted after a professional valuaton of the house carned out on behalf of the
morigagee. In both cases the valuer was careless and failed 1o notuce majo:

See St Albans Ciry end Distnict Council v international Computers Ltd [1996] 4 All ER 481
Note tha: both s 2(1) and s 2{2' are subject 10 a cryptic provision that ‘a person’s
agreement 10 or awareness of (the conwuact term or nouce] 1s not of iself 1o be wken
as indicaung his voluntan acceprance of anv nsk: s 2(3)

— 19
o

2 5§ 6(1).

3  5ee p 202, below.

4 S 6(2).

5 8§ 7(2). the imphed terms in thest contracts are now defined bv the Supph of Goods
and Services Act 1982,

€ As 10 the comteni of tne rcasonabieness lesi. see p 204, below

7 8§ 2(2). And sec n i, above.

&  Sce p 185, above

¢ [19490] 1 AC B51. [1988] 2 Ali ER 514
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defects in the house which in effect made both houses valueless. When the
plainuffsdiscovered the defects theysought to sue the valuers in tort. Shortly,

theirargumentwas that the valuer knew thacithe gave a favourable re portthe
lenders were likely to make an offer of a mortgage and that the plainaffs would

that in principle Liability could lie on such facts.

After the earlier decision most mortgage lenders had altered their practce.
In particular many lenders of m: ney including the wo mortgagees in the
presentcaseshad adopted the pracice ofsaying that the valuarion constituted

statements in the leading decision of the FHouse of Lords in He tley Byrne <7 Co
Ltd v Heller & Partners Ltd" in which it had been said that liability for careless
staternents depends on the maker of the Statement assuming liability for it
Thisargumentwas robus dv rejected by th : House of Lords. leappears to follow
thatsince 1977 at least it is no use somee \e giving adv.ce in a sicuation where
liabilicy would normailyattach because the transaciion was a serious.one and
hoping to escape liabilitv by the deployment of a standard form disciaimer. It
Isimportant to emphasise thatin this partcular kind of transaction altho ugh
there was no formal concractual relationship uetween the borrower and the
valuer it was the borrower who paid for the valuation since it is the normal
practice of lenders to_charge a valuation fee which is not returnable if the

valuations which are professionally carried out so the situaton is not one in
which it can be argued with any plausibility that evervbody knew that the
answer was being given off the cuff. It does not follow from this that there
cannot be othersituations ofa non-standarc <ind where it can be successtully
argued that there is no assumption of liability.

(b) Contracts falling within section 3 This section contains a comple setof
provisions, which are far ffom casytounderstand orinterpret. It provic =s that
the person who deals with the consumeror on his own written standard terms
of business

cannot by reference to any contract term—
(a) when himself in breach of contract, exclude or restrict any liability of his in
respect of the breach; or
(b) Claim to be entitled—
(i) to render a contractuai performance substantially different from that
which was reasonably expected of him, or
(i} in respectof the whole or anv partof his contractual obliga«ion, to render
no performance at all

unless the term satisfies the reasonableness rest.

10 [1982] QB 438, [1981] 3 Al ER 392,
11 [1964] AC 465, (1963} 2 Al ER 575,



202 The contents of the contract

The principal difficuliv is the relationship between (a) and (b) above. It
is clear that manvcases of rendering a substantially different performance and
most cases of rendering no performance will be breaches but those that are
will fall within (a) and the draftsman must therefore have intended (b) to
apply to such actswhich were not breaches of contract at all. Presumably. this
was an attempt to block a hole which draftsmen of standard form contracts
might otherwise exploit bv converting breaches into non-breaches.
Unfortunately the Act does not appear to be based on, still less to state. anv
coherent theorvas to the relationship between exemprtion clauses and clauses
defining liabilitv. This means that. as worded. (b) appears to catch not only
ingeniousiv drafied exemption clauses but also provisions that have never
previously been thought of as at all like exemption clauses. Suppose for
instance a supplier of machine tools provided in his standard printed
conditions that pavment terms are 25 per cent with order and 75 per centon
delivervand that he should be underno obligation to start manufacture until
the initial pavmentismade. Sucha provision maynow have to pass the testfor
reasonableness under section 3(2) (b) (ii). Of course it would verv likelv pass
with flving colours but it is not 2 good argument for putung hurdles on &
motorwav that most cars will drive through them.

Another puzzle. more easilyexplicable, is the double testof reasonableness
under section $(2) (b) (i). It might be thought that delivery of a contractual
performance substantially different from that which was reasonablv expected
could not be reasonable but this is probablv not so, as where the substitute
performance w s better than whatwas contractuallvrequired, for instance, if
an airline reserves the right 1o move tourist class passengersto first class seats
atno extra cost.

(¢} In non—consumer contracts of sale or hire purchase, the seller or
owner's implied undertakings as to conformity of goods with descripuon or
sample or as to their qualitvor fitness for a pardcular purpose.”

(d) Similarly with the supplier’s implied undertakings asto these matters
in non-consumer contracts under secton 7.

(e) The liability of the supplierin all contracts under section 7 ‘in respect
of (a) the right1o transfer ownership of the goods. or give pOSsession: (b) the

assurance of quiet possession 1o @ person taking goods in pursuance of the
contract’."

5 THE CONCEPT OF CONSUMER

The Act follows and extends the approach of the Supply of Goods (Implied
Terms) Act 1973 in providing special rules for consumers and indeed it
should be regarded as the greaiest success of the consumer protection
movements (o date, so far as the law of contractis con cerned. The definition
of ‘deals as consumer’ is contained in secdon 12(1). This introduces a
threefold test for the purposes of section 6 and 7, viz: the consumer

(a) ... neither makes the contract in the course of a business nor holds himself
oui as doing so: and

7031

% S 7(4:. Note that this was the one difference in approach berween s 6 and s T Cfs6(1
However. thi¢ difference was substantialih removec by the new s A(A) introduced b
the Suppit of Goods and Services Act 1982
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{b) the other party does make the coniract in the course of a business: and
(c) ... the goods passing under or in pursuance of the contract are of a type
ordinarilv supphed for privaie use or consumpuon.

Outside sections 6 or 7, requirement (¢) does not applv—no doubt because
it is much more difficult to distinguish consumer services than consumer
goods. It should be noted that wransactions between consumers are not
consumer transactions for the purpose of the Act because of the combined
requirements (a) and (b). There will be a number of cases where deciding
whether the transaction is a consumer transaction mav require some
investigation. An obvious example would be where a businessman buvs a car
10 be used partly for business and partly for private use. 11 is thought that
whether he deals as consurier should turn on whether he buvsit through his
business account or his private account. A different view was taken howeve:

by the Courtof Appealin R & B Customs Brokers Co Ltd v United Dominions Trust
L:d (Saunders Abbott (1980) Ltd, third party).”* In this case the plainuffs acquired
a second-hand Colt Shogun from the defendants on conditional sale terms.
The plaintiffs were a company owned and controlled by Mrand Mrs Bell, which
ran a business as shipping brokersand freight forwarding agents. The car was
10 be used by Mr and Mrs Bell partlyfor the businessand partly for privaie use.
At first sight it would seem clear that the transaction was a business sale since
the company was the customer and the company onlv existed for the purpose
of conducting the business. However, the Court of Appeal were persuaded
that the company was in fact a consumer since it was not in the business of
buving cars (the company apparentlvhad onlyone carata time and had only
bought one or two previously). This decision has strong claims 1o be regarded
as wrong. whatever stvle of statutory interpretation one adopts. On a literal
interpretation, the transaction must be a business one because that was the
purpose of the company. One might departfroma literal interpretation and
adop! a purposive interpretation but this would require consideration of the
purpose of the act. The reason for making a distinction between consumers
and non-consumers must be that consumers are presumed as a class to be Jess
able 10 protect themselves. It has to be remembered in this context that
business buvers are not deprived of all protection because an unreasonable
exemption will sull be ineffecuve as against them. The Court of Appeal was
greativ influenced by decisions on the meaning of ‘course of a business’ in
relation to the Trade Descriptions Act 1968. It was argued that it would be
inelegant to have different meanings of this expression in different statutes.
But there are manv other statutes which use the concept of business and it s
hard to believe that such a common word does not derive shades of meaning
from its context and from the purpose of the statute in which it is found.
Furthermore. the question which arises under the Trade Descriptions Actis
usuallv whether a seller is acting in the course of a business. whereas under
the Unfair Contract Terms Act the question will more commonlv be whether
a buver is acting in the course of a business. The notion of regularity to whics

the Court of Appeal attached importance is much easier to apply to a seller
than 10 a buver. Manvorganisanons whichare undoubtedlv businesses mav buy
particular kinds of articie very infrequentlv. It is difficult to believe that this
is thennghttestto applvsince the regularitvwith which the plain tiffs had been

~buving cars had litde or nothing o do with their need for protection.

15 [1498S] 7 Al ER 547, [19R8? 1 WLR 2921. jones anc Harland )CL. 266
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[tis very hard to reconcile the decision of the Ccurt of Appealin the kB
case with its later decision in Stevenson v Rogers® where a fisherman sold His
fishing boat to the claimants whosoughtto bringan action underthe implied
terms of the Sale of Goods Act 1979. The defendant argued that he was in
businessasa fisherman and notasaseller of fishing boats. The Court held that
the sale was in the course of business. The Court were much pressed with the

RSB case. Formally they distinguished it as turning on the meaning of

The reasonabieness test stands at the centre of the Strategy of the Act. By its
adoption Parliament appears to accept the modern orthodoxy that it is

business backgro: nd, which it would be 'PPressive to compel the parties to
establish on a case by case basis.”
The Act offers some limited guidance on the application of the test. This

is contained partly in section 11 and partly in Schedule 2,

a  Time for application of tests

[n relation to contract term: the question is whether the term ‘shall have been
a fair and reasonable one tw be included having regard to the circumstances
which were, oroughtreasonably to have been, known to orin the contemplation
of the parties when the toniract was made’.® *his provision resolves a dispute
between the Englishand Scottish Law Commissions as to whether to adopt this
date or to consider rather reasonableness at the date ¢} » defendant seeks to
relyon the term, Since decisionsare actually made at this later date, itmay not
prove easy to exclude facts which become known betwean the date of the
contract and the dare of the dispute. This is perhaps particularly important
inrelation to the way the contractis broken, which obviously cannot be known
atthe time the contract is made. Suppose a clause imposesarequirement that
the plainuff report a breach within a short period, a common requirement
particularly in relation to contracts of carriage. This might be a reasonable

16 [1999] QB 1po3,

I7 Unders 12(2) a buver at a sale by auction or compe itive tender is not to be regarded
as dealing as consumer. Under s 12(3) the burden .f proof rests on those who allege
that a party does not deal as consumer.

I8 Brown & Chandler, 109 LOR 41,

19 Consider, for instance, the elaborate statements of relevant commercial background
to be found in the Jjudgments of the Restrictive Practices Court and the reports of the
Monopolies Commission. See ch 10. below,

20 59111
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requirement in relation to some breachesand notinrelauon to others. If the
reasonableness requirement is to be consideved in the Jight of events at the
time of contract, the court will have to decide 1he question of reasonablencss
in relauon o all possible breaches. without considering the actual breach.

In relation to a notice not having contractual effect the testis to be applied
*having regard to all the circumstances obtaining when the hiabil:wv arose or
(but for the notice) would have arisen’.* It will be noted that nothing 1s saic
here about the parties’ knowledge of the circumstances.

b Burden of proof
It is for the person alleging that a tern or nouce is reasonabie o show that it
is: .
¢ Factors to be taken inte account
Section 11 (2) provides thatin considering the requirement of reasonableness
in relation 1o sections 6 and 7, the court is to have regard to the mattess
specified in Schiedule 2. There is no such requirement in regard to the
application of reasonablenessin relation to othersections. The reason for this
curious position is that guidelines were provided under the Supplv of Gooa:
(Implied Terms) Act 1973—the precursor of section 6and have been extended
to section 7 but that between 1973 and 1977 the views of the Law Commssion
as to the wisdom of providing guidelines changed.® In pracuce 1t has not
proved possible to prevent reasonableness notions developed in relation o
one section from infecting the consideration of reasonablenessinrelatuon tc
other sections.’

Five ‘guidelines’ are set out in Schedule 2. The court is adjured -to
consic -r them ‘in particular' so that itis clear that even when thev applv they
are not the onlv factors 1o be considered:

(a) the strength of the bargaining positions of the parues relauve (o each other.
taking into account (among other things) alternative means by which the
customer s requirements could have been met,

{b) whether the customer received an inducement Lo agree 10 the term. or in
accepting it had an opportumm of entering inte a similar contract with other
persons. bui without having to accept & similar term:

(c) whether the customer knew or ought reasonably to have known of the
existence and extent of the term (having regard. among other things. 1o anv
custom of the trade and any previous course of dealing berween 1he partes

(d) where the term excludes or restricts anv relevant liabilitv if some conditan
is not complied with. whether it was reasonable at the ume of ihe contrac
1o expect that compliance with that condivon would be pracucable:

(e} whether the goods were manufactured, processed or adapied Lo the special
order of the customer.

1 See Stewart Gill Lid v Horatio Myer & Co Litd [1992] 2 All ER 257, Efiecuve drafumanshir

mav therefore require breaking the exempting clausc down into & number of less

comprehensive provisions

S 18

S 11(51.

4 See the First and Second Reporis of the Law Commussion on Faempuorn Clauses (196
and 1975).

5 This was acceptod as inevitable bv Pouer | in Tae Fiamar Priae 1990 1 Liovd s Rery
434

( See also s 11(2)

A
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[n relation to guidelines (a) and (d) it appears clear in which direction the
guideline leads: it will be easier to show that the term is reasonable if the
parues’ bargaining position is equal or if the customer received an inducement
to agree or knew or ought to have known of the term or could readily have
complied with the condition. Inrelation to (&) however, itis not clear whether
the fact that the goods are made to special order makes it more or less
reasonable to exclude or limit liability. Perhaps the answer is that either is
possible, depending on the rest of the circumstances.

Guideline (b) isan important and interesting one. When the courts had
to decide the application of a 'just and reasonable’ requirement under
section 7 of the Railway and Canal Traffic Act 1854 theyheld it reasonable for
a carrier to offer two tariffs, a lower one at the owner’s risk and a higher one
atthe carrier’s risk. [t would seem possible that contracting parties subject to
a reasonableness test might well adopt this practice, though whether it is
reasonable in any particular case, mustalso turn on the reasonableness of the
differential between the two rates.’ .

Guideline (c) at first sight appears puzzling, since for the term to be part
of the contract at all, the rules as to incorporation will have to be satisfied.
Presumably, however, this guideline contemplates that a higher degree of
awareness of the term may make it more reasonable to uphold it

. In relation to the application of these guidelines it is helpful to consider
first the case of R W Green Ltd v Cade Bros Farm.* This was a case involving the
application of the reasonableness test under the Supply of Goods (Implied
Terms) Act 1973. Although that test was not formulated in exacdy the same
language as under the present Act, the differences are not significant for
present purposes.

The plaintiffs were seed potato merchants who had had regular dealings
for several years with the defendants who were brothers runningafarmin
partnership. The contracts were for the sale of seed potatoes and were on
the standard conditions of the National Association of Seed Potato
Merchants. These conditions provided into alia that ‘notification of
rejection, claim or complaint must be made to the seller ... within three days
... after the arrival of the seed at its destination’ ard that any claim to
compensation should notamount to more than the contract price of the
potatoes. In respect of one contract for the sale of 20 tons of King Edward
potatoes, it later appeared that they were affected by potato virus Y, which
could not be detected by inspection of the seed potatoes at the time of
delivery. As a result the defendants claimed that they had suffered loss of
profits. The plaintiffs sued for the price of the potatoesand the defendants
counter—claimed for the loss of profits.

[n considering the reasonableness of the exempting provisions Griffiths |-
observed thataithough itwould probably have been difficult for the buyers to
obtain seed potatoes otherwise than on these conditions, the conditions had
been in operation for many vears and had been the subject of discussion
between the Association and the National Farmers' Union. Guidelines (a)

7 The failure by a film processor to offer a two-tier service was treated as strong evidence
of unreasonableness by judge Clarke in Woodman v Photo Trade Processing (1981) 131
NLJ 933.

83 [1978] 1 Llovd’s Rep %02,
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and (c) therefore pointed in favour of reasonableness. The sellers sought to
justifv the requirement to complain within three davs on the grounds that
potatoes are a verv perishabje commodity and mav deteriorate badly afier
delivery, parocularivif badlvsiored. He thought thisaveryreasonable argument
inrelation to defects discoverable by reason ofinspection but not in relation
to a defect like virus Y, which was not discoverable by inspection. Griffiths ]
therefore held that the purported exclusion of lhability for lack of uimel
complaint was unreasonable but that the limitation of liability to the price of
the potatoes was reasonable.

The House of Lords has delivered two leading decisions on
unreasonableness. The first is that in George Mitchell (Chesterhall) Lid v Finney
Lock Seeds Lid.* Curiously this was also a case involving seeds. The appellants,
afirm of seed merchants. contracted to sell to the respondents, 30 1bs of Dutch
winter cabbage seed for £201.60. The respondents planted 63 acres with the
seeds. The resultant crop was worthless, partly because the seed delivered was
autumn seed and partly because even asautumn seed itwas of inferior quality.
The respondents sued for damages for loss of the crop and the appellants
argued that thevwere protected by a clause in their standard conditions of sale
limiting hability to replacing defective seeds or refunding payment.

The House of Lords, differing in this respect from the majoritny of the Cournt
of Appeal. held that the clause was sufficiently clear and unambiguous to be
effective at common law but that it did not pass the reasonableness test.

Perhaps the mostimportant feature of the leading speech by Lord Bridge
was hisinsistence thatalthough the question of reasonableness was not strictls
amatter of judicial discretion an appellate court should treat the decision of
the trial judge with great respectand onlvinterfere with it if it proceeded on
some erToneous principle or was plainivand obviouslywrong. This statement
was cleariv designed to discourage a flow of appeals on reasonableness.

In concluding thatthe instani ciause was unreasonable, the House artached
considerable weight to evidence, paradoxically led by the sellers, that thev
commonly made ex gratia payments in the case of complaints which the:
regarded as ‘jusidfied’. This was treated as showing that the sellers did not
themselves regard their terms as reasonable though it mighi perhaps be
regarded as showing no more than that the sellers did notalwayvs think itgood
business to stand nigidiv on their rights. This point is perhaps of purekh
passing importance since it is hardly likelv thatseliers will lead such evidence
again.

Otherfactorswhich were thought io point towards unreasonableness were
that the seller’s breach was the result of gross neghgence and that the
evidence was that sellers could insure against delivering the wrong seed
without 2 significant increase in price. This last factor must often be an
important one.” The second case was the twin appeals in Smith v Erc § Bush
and Haems v Wyre Forest District Council” In this case, having held that the
valuer’s disclaimer was subject to the test of reasonableness. the House of
Lords went on to hold that it did not pass the test. In a verv helpful passage

© [1983] 2 AC B0S, [1983) 2 All ER 737. Thit acuon concerned the wording of the

—- modified + 55 of the Sale of Goods Act 1974 bui for mosi purposes this makes no
difference 10 the guidance given b the House of Lords

16 See p 205, beiow

17 11990) 1 AC 83), [1982] ¢ All ER 514.
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in his speech. Lord Gritfiths drew attenuon to a number of matters which
should always be considered. These were: -

(1) "Were the parties ot equal bargaining power?'
(2) "In the case of advice, would it have been reasonably practicable to obtain
the advice from an alternative source taking into account considerations
of costs and time:?’ On the facts of the partcular case the House of Lords
thoughtitunrealistic to expecta first time buyer whose financial resources
were stretched to the limit in order to find the deposit and probablv to
furnish the house, to find extra money for an independent full strucrural
survey. [tis clear that this argumentapplies with diminishing force as the
house increases in value and the resources of its purchaser are
proporuonately increased.
‘How difficult is the task being undertaken for which liability is being
excluded?’ It was clear that in the present case it did not impose an
excessive burden on valuers since they were only being required to reach
thatdegree of reasonable care and skill which the law in general demands
of valuers and which the valuer has in any case to achieve in order to
discharge his duty to the mortgage lender.

(4) "Whatare the practical consequences of the decision on the question of
reasonableness?’ In the present case, the risk was one which the valuer
could easily cover by professional indemnity insurance at a relatively
modest cost, whereasthe house purchasers were exposed to an enormous
potential loss against which they were unlikely in practice to insure or
even to be able to afford to insure.

(3

—

The process of deciding whether a clause is reasonable will often involve
balancingacollection of factors, some ot which point towards reasonableness
and some against. [thas been suggested that the fact that the termsare invery
small print or are very difficult to understand is an argument against their
reasonableness.”” On the other hand it is easier (o jusufv reasonableness in
relation to limitation of liabilitv or to the exclusion of particular types of loss
than to total exclusion of liability.® Presumably the fact that the clauses are
well-known and that the parties are represented by solicitors are factors
pointing towards reasonableness bur they were outweighed by contrary
indications in Walker v Boyle."t

4 Therelevance of insurance

The guidelines do not suggest that the court should rake into account the
availability of insurance or the question of who can most efficientlvinsure the risk.
However it seems clear from the reasoning above® that questons of the most

12 Per Staughton | obiter in Stag Line Lid v Tyne Ship Repair Group Ltd [1984] 2 Lloyd's Rep
211 ar 222.

3 Ibid.
[1982] L All ER 534 [1982] | WLR 495 (actuallv a case on s 3 of Misrepresentation Act
1967). See also Rees-Hough Lid v Redland Reinforced Plastes Lid (1983) 2 Con LR 109.

15 See also Photo Production Ltd v Securicor Transport Ltd [1980] AC 327, (1980] 1| All ER
5356 and Lord Denning MR in Lamé v London Borough of Camden [1981] QB 625 at 538,
(1981] 2 All ER 408 at 415. In The Flamar Pride (1990] 1 Llovd’s Rep 434, Pouter |
thought the actual insurance position was irrelevant. In 5¢ Albans City and Distrnct
Council v [nternational Computers Lid [1996] 4 All ER 481 the defendant’s standard
conditions limited liability to £100.000. The Court of Appeal held the recoverable
damages to be about £685.000 and that their limitation was unreasonable. This seems
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economic insurance arrangement are inomatelv connected with the
reasonableness test. Where a clause is designed 1o limit liability rather than to
exclude it altogether, section 11(4) requires the court to have regard to:

(a) the resources which he could expect 1o be available 1o him for the purpose
of meeting the liability should it anse: and
(b) how far 1t was open to him 10 cover himself by insurance.

It would seem clear that under(a) there must be a reasonable relatonship
between the resources and the limitation which it is sought to justfyv. More
difficulty surrounds the constructon of (b}. It might be read to applv onivio
those cases where insurance was not obtainable atall, butitis suggested that
this is too narrow and that the words should also cover the much more common
case where the premium for insurance in excess of the supulated limits would
in all the circumstances be unacceptablv high.

7 OTHER PROVISIONS

a Anti-evasion clauses

The Actcontains a number of clauses. whose purpose appears to be torender
ineffecuve devices, to which ingenious draftsmen might otherwise resort. to
escape or minimise the effect of the Act

i Unreasonable indemnity clauses
Secuion 4 provides:

(1) A person dealing as consumer cannot by reference 1o any contract term be

made to indemnifv another person (whether a party to the contract or not) in

respect of liability that mav be incurred by the other for negligence or breach

of conuract, except in so far as the contract term sausfies the requirement of

reasonableness.

(2) This section applies whether the liabilitv in queston-

(2) is directlv that of the person to be indemnified or is incurred bv him
vicariously;

(b) is 1o the person dealing as consumer or to someone else.

A contract of indemnity 1s one in which a person A (the indemnifier) agrees
to make good any legal liability which another person B (the indemnifiee) 1=
held o be under. The liabilitv mav be one which B is under to a third partv C
or which Bisunder to A. In the latier case the result will be that A hasa ciaim
against B butthatBis then enutled to call on A to indemnifv him and thereby
in effect to nullifv A’s claim. This obviouslv produces a result verv like that of
an exemption clause. Even where three parties are mmvolved. this mavin fact
still be the casesince itisnotuncommon to find that A hasagreed 1o indemnif
Binrespectof B'sliabilitvio Cundera contractin which B agrees to indemnifs
C against C's liability to A"

to turn ai least in part on the fact that the defendants had imsurance cover {ar in excess
of the amount of Labilin and in part on 2 nat wholly aruculaiea noworn that the
defendants were betizr abie 10 carmv the substanual nisks of defecuve sotware

16 Sce eg Giliespne Bras & Co Lia v Rev Bowides Transport Lid [1873) QB 400, [1975] ] Al

-+ ER 195 The samc¢ clause mav funcuon as an exer.npuon clause or an ndemni clause
depending on the circumsiances in which it s sought o appiv it See FPrilaos Preauct:
Lic v Hviand [195871 2 All ER 620, §1987] 1 WLR 63Y%n. Thompson 1+ Lonav (Pian: Hrre
Lia ¢f W Hurdiw Lig. thera parn [1987] 2 All ER 651, {1987 1 WLR 64¢
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[ndemnity clauses are common in both consumer and commercial contracts
and section 4 is obviously designed to curb their misuse. [t does appear
however to have gaps. Firstitdoes notapplyatall outside consumer transactions.
This means thatin those cases where in a commercial contract between A and
B a term purporting to exclude or restrict B's liability to A would be subject
toa testof reasonableness, B may nevertheless stipulate thatA is to indemnify
himagainstsuch liability. Secondly in aconsumer contextitonly applies a test
of reasonableness, whereas in many cases the liability in question will be one
which cannot be excluded atall. However, it seems probable that a court will
not easily be persuaded thatitis reasonable for B to seek to shift back to A, by
an indemnity clause, a risk which has been firmly placed on him.

it Secondary contracts
Section 10 provides:

A person is not bound by any contract term prejudicing or taking away rights of
his which arise under, or in connection with the performance of, another
contract, so far as those rights extend to the enforcement of another's liability
which this Part of this Act prevents that other from excluding or restricting.

This provision is nota masterpiece of lucidity butits general thrustappears
clear. [tis aimed at situations where there are two related contracts and it
seeks to prevent a party doing indirectly in the second what he could not |
have done directly in the first. A common example would be a consumer
contractto buya television set with an associated contract forits maintenance.
The sale contract would clearly fall within section 6 so that the seller’s
implied obligations could not be excluded or restricted. An attempt to
exclude or restrict obliquely in the maintenance contract would also fall
within the present section. [t would seem that the same result would not
follow if the contract were a non-consumer sale since then the Actdoes not
prevenithe seller from excluding or restricting his liability but only subjects
his attempts to do so to a test of reasonableness.

it Choice of law
Section 27(2) provides:

This Act has effect notwithstanding any contract term which applies or purports
to apply the law of some country outside the United Kingdom, where (either or
both)-

(a) the term appears to the court, or arbitrator or arbiter to have been imposed
wholly or mainly for the purpose of enabling the party imposing it to evade
the operaton of this Act; or

(b) in the making of the contract one of the parties dealt as consumer, and he
was then habitually resident in the United Kingdom, and the essential steps
necessary for the making of the contract were taken there, whether by him
or by others on his behalf. )

Where a contract has connections with more than one country, the court will

have to decide which law to apply. The rules for this purpose are part of the
contlict of laws” and a detailed discussion would be out of place here.

17 For further discussion see Dicey and Morris on the Conflict of Laws (12th edn, 1993)
pp 1187-1284, and Cheshire and North Private International Law (12th edn, 1992)
pp 447-471.
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However, it is clear that as a rule where the parties have made an express
choice of governing law, conside rable, and in many cases decisive, weightwill
be given to this choice. On the other hand it is verv doubtful whether the
parties can in respectofan otherwise enurely English contract, make achoice
of a foreign governing law. The present provision clearly envisages some
departure from the ordinary rules though of a rather curiously drafted kind.
[t will be noted that the section does.notmake the choice invalid but that the
Actapplies nomwithstanding, so that the choice of a foreign law may otherwise
be effective. As far as secuon 27(2) (a) is concerned, the Actwill apply only if
the term choosing a foreign law is imposed (avery strong word) and only ifitis
wholly or mainly for the purpose of evasion. This latter requirement would
appear to involve an inquiry into motive, which will usually not be apparent
from the face of the contract. There are, after all, many reasons, good or bad,
whyanother system of law might be chosen especially once we passoutside the
purely English domestic contract, which was probably dealt with by the
common law. Under section 27(2) (b) the crucial question is the meaning of
‘essential steps'. Does this mean all the essental steps, ie offer, acceptance
and communication of acceptance? Itis thought that it probably does, since
if it were only the final essendal step which was required to take place in the
United Kingdom, Parliament might more convenicntly have adopted the
familiar test of where the contract was made.”® Even so, the provision may have
averywide reach. Suppose an English consumer makesa contract in England
with an agent of the Japanese National Railways for personal effects t0 be
carried by rail from Tokyo to Osaka on astandard contract form which provides
that the contract is governed by Japanese law. This appears to fall within the
literal words of the section but this would produce 1very odd resultsince on
such facts, it is verv probable that Japanese law would be held to be the
governing law even where there was no express choice of law.

b Provisions for the avoidance of doubt
The Act contains a number of provisions which appear to have been inserted
hecause of doubts as to the precise state of the common law and consequently
as to its possible interrelation with the Act.

(i) Section 1(4) provides:

In relation to any breach of duty or obligation, it is immaterial for any purpose
of this Part of this Act whether the breach was inadvertent or intentional, or
whether liability for it arises directly or vicariously.

[n some cases of fundamental breach it has been suggested that a deliberate
breach may be more easily held fundamental® butitis clear that the distincton
between inadvertentand deliberate breaches is notrelevant for the purposes
of Part I of the Act.

(ii) Section 9 provides:

(1) Where for reliance upon it a contract term has to satisfy the requirement ot
reasonableness, it mav be found to do so and be given effect accordingly
notwithstanding that the contract has been terminated either by breach or
by a party electing to treat it as repudiated.

18 See eg Entores Lid v \files Far East Corpn [1955] 2 QB 397, [1955] 2 All ER 493. p 53,
above.
19 See p 192, above.
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(2) Where on a breach the contract is nevertheless affirmed by a party endtled
1o treat it as repudiated, this does not of itself exclude the requirement of
reasonableness in relanon o any contract term,

Section 9(1) assumes that a substantive doctrine of fundamental breach mav
exist and appears to be aimed in particularata case such as Harbutt'’s Plasticine
Ltd v Wayne Tank and Pump Co Ltd* where the exempuon clause in question
mightwell, if subjected 1o a test of reasonableness, have been held reasonable
but the reasoning of the Courtof Appeal would have denied iteffect. Now that
that doctrine has been given its quietus by the decision of the House of Lords
in Photo Production Ltd v Securicor Transport Ltd.’ this subsecton will have litde
if any scope.In the same way, subsection (2) deals with the possibility, to which
some credibility was given bv some of the speeches in Sutsse Atlantique Société
d'Armement Maritime SA v NV Rotterdamsche Kolen Centrale that thé effect of the
exempuon clause might differ according to whether the injured party claimed
to treat the contract as at an end or to affirm it.* Again, this possibility now
seems lessimportant but, in anv case, section 9(2) does not preventan injured
party who has affirmed from contending that an exempting term is
unreasonable.

(iii) Theside note to section 13 states thatitis concerned with ‘Varieues
of exemption clause’. It provides:

(1) To the extent that this Part of this Act prevents the exclusion or.resuriction

-of any liabiliry it also prevents—

(a) mang the liability or its enforcement subject to restrictive or onerous
condituons; )

(b) excluding or restricting any right or remedy in respect of the liability, or
subjecting a person to anv prejudice in consequence of his pursuing any
such right or remedy:

(c) excluding -or restricung rules of ‘evidence or procedure; and (to that
extent) sections £ and 5 to 7 also prevent excluding or restricting liability
by reference to terms and nouces which exclude or restrict the relevant
-obligation-or duty.

(2) But an.agreement in writing to -submit present or future differences 1o
arbitranon is not to be eated under this Part of this Act as excluding or
restricung any liabiliry.

Thisisa curious provision. One mightexpecta statute dealing with exemption
clauses to place a definition of exempuon clauses atits centre butthe Actfails
to state any clear conceptual basis. The present section does not offer a
definition but rather a statement that whatever the central thrust of the Act,
certain marginal matters are also inciuded. It would embrace clauses which
require claims to be brought within a short tume: which restrict parucular
remedies such as'the right of rejecton orwhich purporttoreverse the burden
of proof. It includes clauses exciuding the usual provisions as to sei-off* but
does not include a compromise of an existing claim.?

20 [1970] 1 QB 447, [19707 1 All ER 225.

[1980] 1 All ER 556. See p 195, above.

[1967) 1 AC 361, [1966]) 2 All ER 61.

See 9th edinon of this work a1 p 165

Stewart Gill Ltd v Horane Myver & Ce Ltd [19921 2 All ER 257
Tudor Grange Holding: Lic v Citibank NA '!991_ 4 All ER 1

(LT X
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¢ Other provisions

i Misrepresentation

Section 8 provides an amended version of section 3 of the Misrepresentadon
Act 1967 and is discussed in detail elsewhere.® An important point which
should be emphasised, however, is that since the section operates within the
contextof the 1967 Act, itis free from the restricuons of the present Actas to
the conrracts to which it applies and is therefore of general applicadon. So,
for instance, although the Unfair Contract Terms Act does not apply to
contracts for sale of land, the Misrepresentation Act 1967 does. [fa vendorof
land makes a pre-contractual statement, which might be classified as either
amisrepresentation or a contractual term, and the contract of sale contains a
clause limiting liability to £10, the clause will be subject to a test of
reasonableness in so far as it limits liability for a misrepresentation but only
to common law controls so far as it limits liability for breach of a contractual
term. So, paradoxically, the vendor mightbe inabetter position by making it
clear that the statement was a contractual undertaking.

i1 Manufacturer’s guarantees
Section 5 provides:

(1) Inthe case of goods of a type ordinarily supplied for private use or consumpuon,
where loss or damage-
{a) arises from the goods proving defecuve while in consumer use; and
(b) results from the negligence of a person concerned in the manufacture
or distribution of the goods,
liability for the loss or damage cannot be excluded or restricted by reference
to any contract term or notice contained in or operating by reference ro'a
guarantee of the goods.
(2) For these purposes—
(a) goods are to be regarded as 'in consumer use’ when a person is using
them, or has them in his possession for use, otherwise than exclusively for
the purposes of a business; and i
(b) anything in writing is a guarantee if it contains or purports o contain
some promise or assurance (however worded or presented) that defects
will be made good by complete or partial replacement, or by repair,
monetary compensation or otherwise.
(3) This section does not apply as between the parties to a contract under ot in
pursuance of which possession or ownership of the goods passed.

This is an important provision but its effect requires some explanation.
Manufacturers do not as a rule sell direct to consumers and where they do
section 6 will apply.” The present section deals with the common case where
the goods pass from manufacturer to customer throughachain ofwholesalers
and retailers but the manufacturer nevertheless ‘guarantees’ the goods. This
is particularly common in relation to consumer durables. The legal effect of
such guarantees is murky. [n some cases a consumer mightargue that he had
bought, relying on the manufacturer’s guarantee,’ but usually this would not
be a plausible argument. In some cases the manufacturer attaches to the
‘guarantee’ areturnable card and it might perhaps be argued that the return

See p 326, below.
S 3(3) makes it clear that ss 6 and 7 cannot overlap with s 3.
Adopting reasoning such as that in Carfill v Carbolic Smoke Ball Co [1893] 1 QB 256.

w -y
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of the card was consideration for the manufacturer’s promise. In pracrice,
there would be no great advantage in most cases 1o the consumer in the
‘guarantee’ being legally binding since most manufacturers will most of the
time honour the guarantee whether it is legally binding or not and, usually,
the amounts at stake would notjustify the consumerin resorting toliugaton.
Indeed, paradoxically, the consumer may be better offif the ‘guarantee’isnot
binding, since in practice many manufacturers have so worded their
‘guarantees’ as 10 offer asmall service, for example, replacement of defective
parts within a year of purchase, in return for the consumer abandoning his
common lawrightofaction in tort. This would often be a bad bargain from the
consumer’ viewpoint. If my negligenty manufactured colour television
explodes and burns down my house, it will be a small consolation that 1 am
entitled 10 a new tube! Itseems likely that this feature of ‘guarantees’ was often
not undersiood by consumers, particularly as the ‘guarantees’ often give
pride of place 1o their positive aspects. Be that asit may, secuon 5 ensures that
where the ‘guarantee’ does constitute a contract between manufacturer and
consumer, these exempting provisions will be ineffective. It should be
emphasised, however, that it says nothing as to the preliminary question of
whether the ‘guarantee’ does constitute a contract. It should be noted that
‘consumer’ as used here has rather a different sense than in the rest of the
Act. If we take the case of the businessman who buys a car partlyfor private and
partly for business use, we have seen® that under the test laid down in section
12 the question should be whether he buysthrough his business or his private
account; for the purposes of the present section, however, it is sufficient that
he usesthe car party for private purposes, even ifhe is using the car for business
purposes at the time of the accident.

i1 Saving for other relevant legislation
Section 29 provides:

(1) Nor.hing in this Act removes or restricts the effect of, or prevents reliance
upon, any contractual provision which—
(a) is authorised or required by the €Xpress terms or necessary implication
of an enacument; or
(b) being made with 2 view to compliance with an internanonal agreement
towhich the United Kingdom is a party, does not OpeTale MOre restmicuvely
than is contemplated by the agreement.
(2) A contract term is 1o be taken-
(a) for the purposes of Part ] of this Act, as satisfying the requirement of
reasonableness; and
(b) for those of Part II, to have been fair and reasonable to incorporate. if
itisincorporated orapproved by, or incorporated pursuant to a decision
or ruling of, a competent authority acting in the exercise of any statutors
Jurisdiction or function and is not a term in 2 contract to which the
competent authority is 1self a party.
(3) In this section-
‘competent authority’ means any court, arbitrator or arbiter, government
department or public authorit;
‘enactment’ meansanv legislation (including subordinate legislation) of the
United Kingdom or Northern Ireland and anv instrument baving effect by
wirtue of such legislation; and
‘statutory’ means conferred bv an enactment.

¢ P 202, above.



Excluding and limating terms 215

This 1s an important provision since it is increasingly common for statutes,
otten as the result of internanonal convenuon, to lav down mandatory
contractual terms and therebvto provide a statutorysolution to the allocation
of risks in relation to certain coneracts, for example, that a carrier may not
exclude his liability for certain events but may limitit to a prescribed amount.

8 EVALUATION OF THE ACT

The Unfair Contract Terms Act does notstand alone; indeed it forms part of
a worldwide pattern. In the past thirty years many countries have sought to
tackle the problems of standard form contracts, inequality of bargaining
power and exempuon clauses by legisiation.” Some of these Acts appear
more comprehensive in scope’ but the Unfair Contract Terms Act is clearly
amajor work, the mostimportantstatute in the English contract lawsince the
Statute of Frauds. It is perhaps inauspicious thatitshould come exactly three
hundred years after its great predecessor and one may wonderwhether it will
make as much difficulty for litigants and as much money for lawyers.

Certainly the Act is not immune from cniacism. [t makes a negative
contributon to simplicity in two ways; first, it does not render any of the
previous law redundant, so that it is still necessary to master the whole of the
common law before considering the statute'? and secondly, as those who have
read so far may agree, the Act is not internally simple. Its scope cannot be
concisely stated, its main sections overlap confusingly, key concepts such as
‘reasonableness’ and ‘consumer’ are not consistently used and it has a
yawning conceptual void at its centre. [t is certainly not a masterpiece of the
draftsman’s art.

Perhaps these inelegancies are outweighed by the substantive
improvements which are made in the law. Certainly in so far as the law of
contractcan help the consumer, he appearssignificanty better off."” Ironically,
the mostimportantchange may have come in the law of tort, with the outlawing
of notices purporting to exclude liability for negligently inflicted death or
personal injury.

[t should perhaps be mentoned in conclusion that Parliament may not
onlyinvalidate or regulate exemption clauses butmayalso impose them. The
classic example is the Hague Rules, which by the Carriage of Goods by Sea Act
1924, are mandatory in Bills of lading covering cargo carrving vovages from .
UK ports.”* These rules provide for the limitation of the carrier’s liability.
Such rules are commonly to be found in international conventons on carmnage.

10 The first example seems to be the [sraeli Standard Contracts Law 1964. Other countries
which have followed suit include Sweden (1971): Denmark (1974); Federal Germany
(1976); France (1978) and Finland (1978). See Berg 28 [CLQ 560. See also in the
United States the Uniform Commercial Code. s 2-302. Deutch Unfair Contracts. Hellner
1 Oxford [LS 13. See also the United States Magnusson-Moss Warranty Act.
Particularly that in Federal Germany.

2 Though many of the leading authontes upon which the common law is based would.,
on their facts, now fall under the statutory tests.

13 Though it has been argued that this improvement has only been achieved bv imposing
extra costs on the supplier. which will in the long run be passed on to the consumer.

14 As amended by the Carnage of Goods bv Sea Act 1971,

153 The rules are incorporated by agreement or imposed by the legislation of other
countrnies in many other cases.

16 See eg the Warsaw Convention on carnage by air incorporated into English law by the
Carnage by Air Act 1932,
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5 The Unfair Terms in Consumer Contracts
Regulations 1999

The Directive on Unfair Terms in Consumer Contracts was adopted by the
Council of Ministers on 5 April 1993. Member States were required to
implement its provisions by 31 December 1994. The Directive was not
mandatory as to its precise terms; it laid down a minimum standard which
Member States must reach for protection of consumers against unfair terms
In consumer contracts. Most Member States of the European Union already
had legi<lation in place which decals with this area. In the case of the United
Kingdom, the relevantlegislation is the Unfair Contract Terms Act 1977. The
Actisboth wider and narrower than the Directive. Itwould have been possible
for the Government to identify those areas at which the Directive is aimed,
which the Acthasnotreached and 1o legislate to expand consumer protection
to these areas. The Government decided not to do this and instead to
introduce secondary legislation under section 2(2) of the European
Communities Act 1972.

The Unfair Terms in Consumer Contracts Regulations were laid before
Parliament on 14 December 1994 2nd came into force on 1 July 1995. They
were replaced with effect from 1 October 1999 by the Unfair Terms in
Consumer Contracts Regulations 1999. It would appear that the purpose of
the 1999 Regulations was to conform more closely than the 1994 Regulatons
had done to the Directive.'

A TOWHAT CONTRACTS DO THE REGULATIONS APPLY?

The Regulations applyonlyto consumer contractsand only tostandard forms
of contract. ) .
The Regulations define a conisumer as ‘a natural person who in making a
contract to which these Regulations apply, is acting for purposes which are
outside his business’. The courts have held thata company can be a consumer
for the purposes.of the Act” but this possibility is expressly excluded by the
Regulanons. . , . _
The Regulations do not apply to contracts which have been individually
nczotated. Theyare imited to contracts which have been ‘drafted in advance
Gl course, itis extremely common in consumer contracts, if there is a written
document, for the document to have been drafted in advance by the businesses’
adwvisers. Nevertheless, even insuch contracts there may be some negotiation,
particularly about the price. The Regulations say that ‘the fact that a specific
term or certain aspects of it have been individually negotiated’ does not
‘exclude the application of the Regulations if an overall assessment of the
contract indicates that it is nevertheless a pre-formulated standard contract.
The limitation to consumer contracts would exclude most international
salesand charter party transactions. Perhaps the mostimportantand obvious

17 Collins 14 Oxford L)S 229; Macdonald [1994) JBL 441; Dean 56 MLR 581; Bright and
Bright 111 LQR 655

18 For instance bv extending the scope to contracts involving land

1¢ See p 202. above
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area which is covered by the Regulatons but not by the Act is contracts tor
insurance. The Regulauons do notapply to terms in a contract of insurance
which define the insured risk or the liability of the insurer if thev are in plain
intelligible language but they will apply to other provisions. For instance,
many insurance contracts have elaborate and demanding requirements for
reporting losses and making claims. [t seems certain that consumers will
argue that some of these clauses are unfair.

The 1994 Regulauonsapplied oniy to contracts for the supplyv of goodsand
services. The provision producing this limitation does notappearin the 1999
Regulations. [tis probable therefore that the regulation apply to transactions
involving land. Thisappears more in accord with the wording of the Directive
(especially the French version).

B THE EFFECT OF THE REGULATIONS

Under the Regulations, terms classified as unfair are struck out and in
principle the rest of the contract would be left in being unless the effect of
striking out the offending term is to leave a contract which makes no sense.
There are two important differences between the Act and the Regulations
here. The first is that, despite its name, the Act is not concerned with unfair
terms. Whether 1 term is unfair is nevera testof its validitvunder the Act. Some
terms are simply struck out. Other terms are valid if reasonable. Invaliditvdoes
not depend on fairness or unfairness.

The other is that, in principle, the Regulations can be used to attack any
term which can be argued to be unfair.

C UNFAIRNESS UNDERTHE REGULATIONS

Clause 8(1) of the Regulations provides that ‘an unfair term in a contract
concluded with a consumer by a seller or supplier shall not be binding on
the consumer’ and 8(2) ‘the contract shall continue to bind the parties if
itiscapable of continuing in existence without the unfair term’. Unfairness
is defined by Clause 3(1) of the Regulations which provides *“Unfair term”
means any term which, contrary to the requirement of good faith, causesa
significant imbalance in the parties’ rights and obligations arising under
the contract to the detriment of the consumer’. So the possible scope of
arguments aboutunfairnessis verv wide. However, there is one vervimportant
limitation which is contained in Clause 6(2) which provides ‘In so far as it
isin plain intelligible language the assessmentof fairness of a term shall not
relate (a) to the definition of the main subject matter of the contractor (b)
to the adequacy of the price orremuneration .s against the goods or services
sold orsupplied’. This means thatitwill not be open toa consumer toargue
thata contractis unfair because he or she has been charged too much. This
provision represents a vital decision as to a central part of the applicaton
of the unfairness concept. It is perfectly easv to understand whyv it was
thoughtnotexpedient to leave judges with the task of deciding whether the
price was fair. This would be the sort of question which could often not be
answered without hearing complex economic evidence of a kind which
many lawyers and judges are not trained to evaluate. On the other hand.
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questions of price must often be an important ingredient in questions of
fairness and unfairness. Supposing I sell vou a car which has been badly
damaged in an accident, requires extensive repan work and is totally
unroadworthyasitstands. If] sellvouthe carata price which reflects all these
defects, itis hard to savthat the contractis unfair. If I sell you the carata price
which would be appropriate for the same car in perfect second hand
condition but seek to conceal the defects and to exclude liability by the
words in the small print, itis much more plausible to regard the contractas
unfair.

The second schedule 10 the 1994 Regulations required particular regard
to be had 1o ‘the strength of the bargaining positions of the parties; whether
the consumer has aninducementio agree 1o the terms; whether the goods or
services were sold or supplied to the special order of the consumer; and the
extent to which the seller or supplier has dealt fairly and equitably with the
consumer’. It will be seen that the first three of these conditions are also
relevant to reasonableness under the Act. This schedule does not appear in
the 1999 Regulations. However very much the same language appears in
recital 16 of the Directive and ajudge could properlylookat thisin interpreting
the Regulations.

Secuon 7 of the Regulatons provides “A seller or supplier shall ensure
thatanywritten term of a contractis expressed in plain intelligible language’.
Where ‘thereis doubt about the meaning of a term, the interpretation most
favourable 1o the consumer shall prevail’. The second sentence is simply a
stalement in statutory form of a rule which the English courts have always
applbed and which indeed is 10 be found in virtually all legal systems.
Although there were suggestons in Stag Line v Tyne Shiprepair™ that putung
a clause in very small print or very difficult language might make it
unreasonable, there are no cases in which this suggestion has been
implemented. The wording of the firstsentence of Secuon 7 is therefore of
great pracucal importance. Manvbusinesses operate at the moment bymaking
aglowing statement in their marketung and uving to weasel out of them in the
small print by obscure and complex jargon. Secuon 7 will make this ineffective
and certainly therefore requires consumer contracts to be carefully re-read
and in many cases extensively re-written.

Finally, it should be noted that Section 5(5) provides that Schedule 2
contains ‘an indicatdve and non-exhaustve list of the terms which may be
regarded as unfair’. It should be noted thart the list is not a black list in that
the Regulations does not savin terms thatinclusion on the list means that the
clause is unfair. It is rather a grey list in the sense that inclusion on the list
raises a sorong inference that in most circumstances a clause of this kind
should be treated as unfair.

D POWERS OF THEDIRECTOR-GENERAL OF FAIR TRADING

Underthe 1994 Regulavons, the Director-General was given powers to trv to
prevent the conunued use of unfair terms, including in partucular the power
to seek an injunction to prevent a trader using unfair terms. In practice many

20 [1984] 2 Llovd's Rep 2]1 at 222; see p 208, above
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traders agree 1o abandon the use of offending terms withoutany application
to court.! The Office of Fair Trading (OFT) issues regular bulleun to report
progress on these questions.” The 1999 Regulatons extended these powers
to statutorv regulators and trading standards departments. They also extended
to the Consumers Association the power to seek injuncuons.

1 For an applicauon sec [hrecior General of Farr Trading v First Nauonal Bans pir [2000]
1 All ER 240 [2000] 2 All ER 759 Miutchell 116 LQR 557, Beresford [2000] CL] 24
2  See MacDonald. Exempuon Ciguses and Unfair Terms. ch 4






