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Unenforceab.e contracts
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The elements required to form a contract have now been considered.
Where they are all present, the parues are entitied to assume that the
expectations reasonably raised by their conductwill be sanctioned by the
courts. It will be necessary hereafter to examine the circumstances 1n
which this assumpuion may be defeated in greater or in lesser degree by
the presence of other factors—by mistake, for example, which at common
law may make the contract ‘void’, or by misrepresentation, which mav
make it ‘'voidable’. But the English law has not been content to classifv
contracts as ‘'valid’ on the one hand and as 'void’ or ‘voidable’ on the
other. Ithasallowed an intermediate position, where a contract, though
valid, may vet be ‘unenforceable’ by an acton at law unless and until
certain technical requirements are sanisfied. The ‘unenforceable contract’
is clearlv a creature of procedural rather than of substantive law: and the
origin of so peculiar a position is to be found in the passage. as long ago

.25 1677, of the Statute of Frauds. ltisnecessary, therefore, 1o examine the
hisiory of this stzaiute and to observe 1ts surviving effects in the modern
law.
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I History and policy of the Statute of Frauds
Of the twenty-five sections of this Statute, two have heen important in the
history of contract, section 4 and section 17.

Section 4:

No action shall be brought whereby to charge anv executor or administrator
upon any special promise to answer damages out of his own estate; or whereby
to charge the defendant upon any special promise to answer for the debt, defauit
or miscarriage of another person; or to charge any person upon any agreement
made upon considerauon of marriage; or upon any contract or sale of lands,
tenements or hereditaments, or any interest in or concerning them: or upon any
agreement that is not to be performed within the space of one vear from the
making thereof; unless the agreement upon which such action shall be broughe,
orsome memorandum or note thereof, shall be inwriting and signed by the party
to be charged therewith or some other person thereunto by him lawfully
aurhorsed.

Secuon 17:

No contract for the sale of goods, wares or merchandises for the price of £10
sterling or upwards shall be allowed to be good except the buyer shall acceptpart
of the goods so sold and actually receive the same, or give something in earnest
to bind the bargain or in part payment, or that some note or memorandum in
writing of the said bargain be made and signed by the parties to be charged bv
such contract or their agents thereunto lawfully authorised.
The raison d’étre of the statute is to be found partly in the condition of
seventeenth-century litigation and partly in the background of social and
political uncertainty «7ainst which it must be ‘ocused. On the one hand, the
difficulty of finding the facts in a common law action was considerable. Not
only were juries entitled to decide from their own knowledge and apart from
the evidence, but no proper control could be exercised over their verdicts.
Moreover, until the middle of the nineteenth century, a ludicrous rule of the
common law forbade a person to testify in any proceedings in which he was
interested, and the parties to a contract might have to suffer in silence the
ignorant or wanton misconstruction of facts which they alone could have set
inaproperlight.! The mischief had been aggravated by the acceptance in the
sixteenth century of the validity of mutual promises unaccompanied by
formality or by the proof of a quid pro quo, or, in other words, by the adoption
of the principle of purely consensual contracts. On the other hand, the
confusion attending the rapid succession of Civil War, Cromwellian
dictatorship and Restoration had encouraged unscrupulous lifigants to
pursue false or groundless claims with the help of manufactured evidence,
The statute, therefore, avowed as its object ‘prevention of many fraudulent
practices which are commonly endeavoured to be upheld by perjury and
subornation of perjury’,
Contemporary conditions, while they suggest the necessity for some
Parliamentary intervention, do not explain the particular form which it took.
To modern eyes the choice of contracts in sections 4 and 17 appears quite

! Readers of Pickwick Papers will remember that, in the case of Bardell v Pickwick, neither
the plaintff nor the defendant entered the witness-box (ch 34). On the history of
the Statute, see Holdsworth History of English Law vol VI, pp 379-397: Simpson History
ch XIII.
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arbitrary. It has to be remembered, however, that these form but a small part
of the statute, the bulk of which is devoted to the protection of proprietary
interests in general. Writing was thus required to support the convevance of
land, the creation of leases, the proof of wills and declaration of trust:* and.,
in 1677, the adolescent law of contract was itself regarded as but a species of
the law of property.' On this assumption it might be supposed that all
contracts would have been included within the scope of the statute, and such,
indeed, was apparently the original intenton * The reasons for the rejection
of this draftand the substitution of specified wvpes of contract remain a matter
of speculation. Of the six selected. the close association with the convevance
of property doubtliess explains the presence of contracts for the sale of goods.
for the sale of interestsin land. and. perhaps. with the growing importance of
settlements, of agreements in consideration of marriage. A naive reluctance
1o relv upon belated recollection apparently prompted the inclusion of
agreements not 1o be performed within a vear, Of guarantees and promises
by representatives to meet debts out of their own pockets it is only possible to
sav that, as the language of the section suggests, thev were regarded by
contemporary lawyers asof a ‘special’ character. either because they appeared
strangely disinterested or offered peculiar opportunities to the perjurer. It
1sinteresting, and perhapssignificant, that these insular reasons for legislative
interventon found a counterpartin paraliel action on the Continent, where
the acceptance of liability based on promise raised similar difficulties. It has.
indeed, been suggested that a French Ordonnance of 1566. and possiblv a
later Ordonnance of 1667, offered the model or supplied the impetus to the
English Statute of 1677.°

Upon the foundations thus darklylaid a vast structure of case law has been
erecied. Its extent mav be gauged from the space accorded to it in standard
textbooks, not only in England but in America, where the provisions of the
Statute have been generally accepted.* Through this maze of liuganon it is
difficultto trace any guiding principle. Butitis possible tosuggest some clues
to the underlying. and sometimes unconscious, aspirations of the judges. In
the first place, the language of the statute was more than usuallvobscure. This
fault has been judiciallv emphasised for at least two hundred vears and is not
confined to anv one section. Of sections 5 and 6. relating to wills, Lord
Mansfield declared the draftsmanship to be ‘verv bad'. He could not believe
Lord Hale to be itsauthor ‘anvfurther than perhapsleaving some Joose notes
behind him which were afterwards unskilfully digested’.” Sir [ames Stephen.
in hisanalvsis of section 17, conciuded that the draftisman failed to understand
thewords he used and had butan imperfectappreciation of his own intentions.
Lord Wrightin 1939 summarised the cases on sections 4 and 17 as ‘all devoted

Ss 1-3. 59

Thus Blackstone described the Statute as ‘s greal and necessarv security to private

property’: Comm 1v. p 432,

See Lhe original draft set out in Holdsworth History of Englash Law vol V1. appendix |

5 See Rabel 63 LQR 174

6 Thus. of the 344 pages which comprise the first edinon of Blackburm on Sale. published
i 1845, 117 are devoled 1o the interpretauon of s 17, and even 1n the eighth edivon
of Bemamin on Sale (1950). 140 pages are required to deal with the same secuon. In

— Wilision on Contracts 3rd edn. the discussion of ss £ and 17 occupies six chapters and

ove:r BOO pages

Wyndham 1 Chetunnd (1757) | Wm Bl 95

£ 1 LQR 1 (1885,
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1o construing badly-drawn and ill-planned sectons of a statute, which was an
extemporaneous excrescence on the common law'.? -

In the second place, the literal application of so imperfect a statute was
likely to defeat its cardinal aim and to convertitinto a potent instrument of
fraud. The honest man disdained, the rogue coveted, its assistance. Lord
Mansfieid said that ‘the very nde and the ground on which the statute was
made have been the reason of many excepuions against its letter’,"” and his
colleague, Wilmort |, declared thar, ‘had italways been carried into execution
according to theletter, itwould have done ten times more mischief thanithas
done good, by protecting, rather than preventing, frauds’." A hundred years
later Sir James Stephen expressed himself even more strongly. 'The special
peculiarity of the 17th section of the Statute of Frauds is thatitis in the nature
of things impaossible that it ever should have any operation, except that of
enabling a man to-escape from the discussion of the question whether he has
or hasnotbeen guilty ofa deliberate frand in breaking his word.”* In the third
place, the statute, it has been seen, was the product of a particular social and
professional environment, and, wherr conditions changed, the statute itself
lostits raison d 'étre. After the Evidence Act 1851 had permitted litigants to offer
oral evidencein courts of common law, it became a conspicuous anachronism.
Omnce more to quote Sir James Stephen, ‘it is.a relic of times when the best
evidence on such subjects was exciuded on a principle now exploded’.”

It is not surprising that the judges, impelled by these considerations,
should have attempted to avoid the worst effects of the statute by a strained
construction ofits language. But the process, while often serving justice, more
often made confusion worse confounded; and, by the end of the nineteenth
century, practitioner andstudentalike had to pick their way through a tangle
of case law behind which the original! words of the statute were barely
percepuble. [n 1893, section 17 was repealed and replaced by section 4 of the
Saleof Goods Act. Sir M D Chalmers, when he drafted thissection, did se with
obvious reluctance, observing wistfully that the Statute of Frauds had ‘never
applied to Scotland and Scotsmen never appear to have felt the want of it';*
but it could not well have been omitted in an Act designed as a measure of
codificadon. In 1925 the provisions in section 4 of the Statute of Frauds
governing contracts for the sale of interests in land was repealed and re-
enacted with slight modifications by section 40 of the Law of Property Act 1925;
and this re-enactment may be justified by the relative complexity of the land
law and the consequent need to secure ample time for investigation and
reflecton.

While these portions of the Statute of Frauds were being reprpduced in
modern legislaton, criticism of the statute itself became ever more prevalent
and ever more vocal. [twas condemned by Sir Frederick Pollockin 1913" and

9 Legal Essays and Addresses at p 226. The uniform tenor of judicial criticism is interrupted
by the lone voice of Lord Kenyon, who declared the Statute to be ‘very beneficial’ and
to be ‘one of the wisest laws in our Statute Book'. See Chater v Beckett (1797) 7 Term
Rep 201 at 204, and Chaplin v Raogers (1800) 1 East 192 at 194. The approval of Lord
Nottingham, as a part-author of the Statute, may be dismissed as ex parte.

L0 Anon (1773) Lotft 330.

Il Simon v Metivrer (or Motuns) (1766) 1 Wm Bl 399 ac 601.

12 1 LQR L.

13 Ibid.

14 See Chalmers Sale of Goods Act (12th edn, 1945) p 26.

15 29 LQR 247.
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bv Sir William Holdsworth in 1924, and in 1932 Professor Williams ended
his study of section 4 with the words ‘the case for the repeal of the Starute
seems unanswerable'.”” The Law Revision Committee recommended in 1937
that both section 4 of the Statute of Frauds and section 4 of the Sale of Goods
Act should be repealed. But their report was not accepted, and in 1952 the
question was remitted to the Law Reform Committee. Theyalsorecommended
repeal, but with one modificaton. Contracts of guarantee, in their opimon,
were traps for the unwary and required special treatment. ‘inexpenenced

_ people might be led into undertaking obligations which thev did not fully
understand’, and unscrupulous persons might ‘assert that credit had been
given on the faith of a guarantee which in fact the alleged surety had no
intention of giving'."* They thought, therefore, that this particular class of
contractshould retain the protection which ithad long enjoved. The proposals
of the Committee were this time accepted. By the Law Reform (Enforcement
of Contracts) Act 1954, section 4 of the Sale of Goods Act was repealed and
all section 4 of the Statute of Frauds save in so far as it concerned ‘any special
promise to answer for the debt, default or miscarriage of another person’. The
Statute has been an unconscionable tme dving and even now 1s not guite
dead. To the surviving aspects of its long and dismal story it is now necessary
to rurn.

2 Statute of Frauds, section 4, and Law of Property Act 1925,
section 40

It is necessary to discuss in turn the two types of contract which mav sull be
unenforceable under these Acts and their interpretation bv the <ourts, the
mannerin which their technical requirements may be satisfied. and the effect
of non--ompliance. Section 40.of the Law of Property Act 1925 was repealed
bvsection 2 of the Law of Property (Miscellaneous Provisions) Act 1989. This
Act came into force on 27 September 1989 but its provisions are not
retrospective. For the moment therefore both the 1925 and 1989 Actneed to
be understood. The Act of 1989 15 discussed an section 3.

A THE TWO TYPES OF CONTRACT AND THEIR INTERPRETATION

1 SPECIAL PROMISE TO ANSWER FOR THE DEBT, DEFAULT OR
MISCARRIAGE OF ANOTHER PERSON

When the Law Revision Committee firstreported in 1937, a minornity thought
that contracts of guarantee should be void unless the terms were embodied in
a written document. The later Committee, while sharing the view that such
contracts offered peculiar pernils to the unsophisticated, preferred 1o retain
the old. if scarcely hallowed, language familiar to generations of lawyers. and

& Holdsworth Histon of English Law. vol VI, p 396

17 Williams The Statute of Frouds, Section . p 285

1§ See Law Reform Committee First Repori. Cmd BB0% A minonw of the earher
Committee 1n 1937 had felt an equa! solicitude for the vicums of spunous guaraniees
but had suggested z diffierent remeds
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with it the special quality of ‘unenforceability’. The words quoted above were
therefore saved from the general wreck of secuon 4 of the Statute of Frauds:
and they have sull to be applied, encrusted as they are with nearly three
centuries of judicial interpretanons.

[t seems tolerably clear that the Parliament of 1677 designed by these
words to cover promises by one person (o guarantee the liability of another.
But the determination of their exact scope has proved an arduous and
complicated task. An obvious difficulty is the significance of the three terms,
‘debt. default or miscarriage’, unless, indeed, they are synonymous. The
question was raised in 1819 in Kirkham v Marter.”

The defendant's son had, without the plaintff's permission, ridden the
plaindff's horse and killed him, and he was therefore guilty of a tort against
the plaindff. The plamnutff threatened to sue him, and, in consequence of this
threat, the defendant orally promised the plaintiff to pay to him the agreed
value of the horse if the plaindff would forbear his suit.

The defendant, when sued on this promise, pleaded the Statute of Frauds,
and the plainaff argued that the statute applied only where the liability

teed arose outof a pre-existentdebt. Theargumentwas rejected. Chief
Jusdce Abbottsaid:

The word ‘miscarriage’ has not the same meaning as the word ‘debt’ or “default’;
it seems to me to comprehend that species of wroagful act, for the consequences
of which the law would make the party civilly responsible.”

The words of the statute were not confined to cases of contract; and,as theson
had been guilty of a tort for which he might be sued, the father’s undertaking
wasa ‘'promise to answer for the miscarriage ofanother person’. [twould seem,
therefore, that the guarantee in the case of a contractual liability is covered
by the word ‘debt’ and, perhaps, by that of ‘default’, and the guarantee of a
tortious liability by the word ‘miscarriage’.

This conclusion may be accepted asa reasonable interpretarion of terms
which had no precise legal meaning. It is more difficult to justify the
construction placed by the judges on the requirement that the liability
guaranteed must be that ‘of another person’. Theydecided thatthe legislatur=
intended by these words to confine the statute to cases where the defendant
had made a direct promise to the plaintiff to guarantee him against the default
of some third party. It was thus held in Eastwood v Kenyon' that, if the promise
was made, not to the creditor, but to the debtor himself, the statute did not
apply.

Lord Denman said:

The facts were that the plainuff was liable to a Mr Blackburn on a promissory
note: and the defendant, for a consideraton, ... promised the plaintff to pay and
discharge the note to Blackburn. If the promise had been made to Blackburn,
doubtless the statute would have applied: it would then have been strictly a
promise to answer for the debt of another; and the argument on the part of the
defendant is, that it is not less the debt of another, because the promise is made
to that other, viz. the debtor, and not to the creditor, the statute not having in
terms stated to whom the promise, contemplated by it, is to be made. But upon
consideration we are of opinion that the statute applies only to promises made
to the person to whom another is answerable.

19 (1819) 2 B & Ald 613.
20 Ibid at 616,
I (1340) 11 Ad & El 438 at 445
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Bva more comprehensive process of interpretauon ithas also been ruled that
the use of the words ‘of another person’ assumes the conunued existence ot
some primary liability owed by a third party to the plainaff, to which the
defendant’s guarantee is subsidiary and collateral. A disuncuon has thus
been taken between an arrangement whereby the original debtor continues
liable and one in which he is discharged. In other words, a contractis nota
guarantee within the statute unless there are three parties—the creditor, the
principal debtor and the secondary debtor or guarantor. The essence of the
contractis that the guarantor agrees, not to discharge the liability inanyevent,
but to do so only if the principal debtor fails in this dury. There are thus two
cases in which a contract is excluded from the statute on the ground that the
promisor is not in fact answering ‘for another person’.

The first case is where the resultof a contract is to eliminate a former debtor
and to substitute a new debtor in his place. Here it is idle to speak of
guaranteeing the debtofanother since thatother has been released from all
liability. As was said in an early case, if two come to ashop and one buys, and
the other says to the seller:

‘Let him have the goods, [ will be your paymaster’, or "I will see you paid’, this is
an undertaking as for himself, and he shall be intended to be the very buyer and
the other to act but as his servant.”

These words, though striking and often quoted, must be taken, not as an
infallible test for the operation of the statute, but as an indicadon of the
parties’ intention. Whatever the language used, the question must be whether
they intended that the promisor should assume sole or subsidiary liability.
Even the stark phrase, ‘Let him have the goods, [ will seevou paid’, when thus
read in the light of the context, may mean no more than, ‘If he does not pay,
[ will’.

Again, suppose that a seller is unwilling to accept further orders from a
buyer unless payment is made or security given for goods already supplied.
If there is an oral agreement by which the creditor agrees to supply further
goods to the debtor in consideration that X will assume sole responsibility for
the existing debt, the statute does not apply. X's undertaking releases the
original debtor from the liabilities so farincurred, and it1s thus absolute and
not in any way conditional upon non-payment by a third parw.’

Secondly, a contractis not within the statute if there has never atany time
been another person who can properly be desc ribed as the principal debtor.
This is well illustrated bv Mountstephen v Lakeman.*

The defendant was chairman of the Brixham Local Board of Health. The
surveyor to the board proposed to the plainuff, a builder, that he should
construct the connection between the drains of certain houses and the
main sewer. The plaindff desired to know how he was to be paid, and
following conversation took place:

Defendant:  “What objection have vou to making the connection?’

Plainutf: ‘T have none. if vou or the board will order the work or hecome
responsible for the payment.

Defendant:  Go on, Mountstephen, and do the work, and [ will see vou paid.’

Birkmyr v Darnell (1704) 1 Salk 27,
Goodman v Chase (1818) | B 3% Ald 297
(1871) LR 7 QB 196; aftd LR 7 HL 17
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The plaintiff did the work and debited the hoard. which disclaimed
liability on the ground that they had never directiv or indirectly made am
agreementwith him. The plaintiff then sued the defendant, who pleaded
the statute.

The courthad to consider the purpose and effect of the conversation between
the parties. Did it mean that the defendant guaranteed a liability that
primarily rested upon the board, or that he himself assumed an original and
sole Liability? Only in the former case could there be a contract to answer for
the debt ‘of another person’. Since the board had not ordered the work to be
done and therefore was nota debtorin anvsense of the word, it was held that
the defendant was himself the only debtor and that his promise was outside
the statute.

The courtin this case sought to emphasise the distinction by suggesting
appropriate nomenciature. If the undertaking was collateral and within the
statute, itwas to be described as a ‘guarantee’, if original and outside it, as an
‘indemnity’.* Such terminology is doubtless of service in clarifving the issues
to be faced. But contracting parties cannot be expected to use words as legal
terms of art, and it remains for the court to interpret the sense of their
agreementrather than to accepttheir language atits face value. If its purpose
is to support the primary liability of a third party, it is caught by the statute,
whatever the words by wiich this intention is expressed. If there is no third
party primarily liable, the statute does not apply.*

These variations upon the theme ‘of another person’, if somewhatartificial,
may be allowed to restupon the inherentambiguity of the language. A further
distinction can be regarded only as a deliberate evasion of the statute.” Even
though the defendant’s promise is undoubtedly a ‘guarantee’ and not an
‘indemnity’, it will still be outside the statute, if it is merely an incident in a
larger transacuon. To come within the statute the guarantee mustbe the main
objectof the transaction of which it forms a part. The courts have ad opted this
argument in two types of case.

The first is where the defendant has given a guarantee in his capacity as
a del credere agent. A del credere agent is one who, for an extra COmmission,
undertakes responsibility for the due performance of their contracts by
persons whom he introduces to his principal. Thus in Couturier v Hastie' the
plaintffs orally employed the defendants as del credereagents to sell a cargo of
corn. The defendants sold it to a Mr Callender in ignorance of the fact that,
at the ume of the sale, it had ceased to exist as a commercial endry. Mr
Callander, when he learned the truth. repudiated liability and the plaintiffs

5 See Blair 20 MLR 522; Stevn 90 LOR 246.

6  Sec Guild & Co v Conrad [1894) 2 QB 885, and compare the language of Vaughan
Williams L] in Harburg India Rubber Comb Co v Martin [1902) 1 KB 778 at 784-785. The
disuncton berween guarantee and indemniny has passed from the Statute of Frauds
into the general conceptual equipment of the English lawver. See its applicauon in
the field of infants’ contracis in Yeoman Credir Lic v Latier [1961] 2 All ER 294, [1961]
1 WLR 828; Furmsion 24 MLR 648: Stadium Finance Co Ltd v Helm (1965 109 So! Jo
471: Sievn 90 LQR 246 a1 25)-254; and in the field of recourse agreemeni berween
finance companies and dealers Unaty Finance Ltd v Woodcock [1963] 2 All ER 270, [1963;
1 WLR 455; Goulston Discount Co Lid v Clark |1967) 2 QB 493, [1967] 1 All ER 6). See
also Western Credi: Lic v Alberm [1964] © All ER 938, [1964] 1 WLR 043

Sec the remarks of Lord Wright in Legal Essave and Addresses at Pp 226-230

(1852) 8 Exch 40

P
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sued the defendants on their implied guarantee. The defendants pieaded.
inter alia,” the Statute of Frauds, and the court rejected the plea. A higher
reward had been paid to them, said Parke B."” in consideragon

of their assuming a greater share of responsibility than ordinary agents, namely,
responsibility for the solvency and performance of their contracts bv theiwr
vendees. This is the main object of the reward being given to them: and, though
itmav terminate in a liabilitv to pav the debtof another, thatis not the immediate
object for which the consideraton is given.

This language was adopted and applied by the Court of Appeal in Sutton &
Co v Grey."* The defendants had undertaken to introduce clients to a firm of
stockbrokers. [t was orallvagreed that the defendants should receive haif the
commission earned from the resultng transacuons and that thev should be
liable for half the losses caused by the default of the clients. It was heid that
this last liability, though in essence a guarantee, was but part of a wider
agreement and outside the statute.

The second type of case is where the defendant enjovs legal rights over
property which is subject to an outstanding liability due to a third party. If, in
order to relieve the property from the incumbrance, he guarantees the
discharge of the liability, his promise is exciuded from the statute and is
binding even though made orally. [n Fitzgerald v Dressler.*

Asold linseed to B, who resold itata higher price to C. A, as the seller, was
entitled to a lien over the goods; he was free, thatis to sav, to keep them in
his possession until he had received payment from B. C was anxious to
obtain immediate possession, and A agreed to make delivery to C before
he had been paid by B, in return for C's oral promise to acceptliability for
this payment. :

It was argued that this promise was a guarantee within the meaning ot the
statute on the ground that, since B remained liable to A, C had in effect
promised to discharge B's liability only if B himself failed to do so. The court
rejected the argument and held C bound by his promise.

Atthe time the promise was made, the defendant was substantally the owner of
the linseed in question, which was subject to the lien of the onginal vendors tor
the contract price. The effect of the promise was neither more nor less than this,
to get rid of the incumbrance, or, in other words. to buy otf the plainuff’s lien.
That being so, itseems to me that the authorities clearly establish thatsuch a case
is not within the statute.”

The result of such cases, however convenient, is so manifest a gloss upon the
statute as, in more recent vears, to disturb the judicial conscience. It has
therefore been ruled that their reasoning willapply only where the defendant
was the substantial owner of the property for the protection of which the
guarantee was given. [f he has no more than a personal interestin its security,
he will be within the ambit of the statute. Thusin Harburg India Rubber Comb Co
v Martin:"

9  The case also raised vital questions upon the etfect of mistake. See p 255. below.
10 8 Exch 40 at 55.

11 [1894] 1 QB 285.

12 (1859) 7 CBNS 374.

13 Ibid at 394. See also Williams v Leper (1766) 3 Burr 1386.

14 [1902] | KB 778. See also Davys v Buswell [1913] 2 KB 47
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The defendant was the director of and a shareholder in the Crowdus
Accumulator Syndicate Lid which be had in fact financed. The plaintiffs
were judgment creditors of the syndicate and had sought bva writof fier
Jaciasiolevy execution upon its property. The defendant orally promised
the plaintiffs that he would indorse bills for the amount of the debt, if they
would withdraw their writ.

The Courtof Appeal held that the promise was a guarantee. notan indemnity,
and that it did not fall within either of the exceptions discussed above. The
defendant was not a debenture-holder but a shareholder, and he had no
propertyin the goods upon which the plaintiffs sought to levy execution. His
imterest, therefore, was personal rather than proprietary. Vaughan Williams
L] sought to rationalise and to delimit the scope of the exceptions.

Whether vou look at the ‘property cases’ or at the *del credere cases’, it seems to
me that in each of them the conclusion arrived at reallv was that the contract
in auestion did not fall within the seciion because of the object of the contract.
In each of these cases there was in truth a main contract—a larger contraci—
and the obligation 1o pav the debt of another was merely an incident of the
larger contract ... If the subject-mauer of the conuact was the purchase of
property, the relief of property from . Liability, the getting rid of incumbrances,
the securing greater diligence in the performance of the dunv of a facior, or
the jntroduction of business into a stock-broker's office—in all those cases
there was a larger matter which was the object of the contract. That being the
object of the contract, the mere fact that as an incident to jit—not as the
immediate object, but indirectly—the debt of another 1o a third person will be
paid, does not bring the case within the section. This definiton or rule for
ascertaining the kind of cases outside the section covers both ‘property cases’
and 'del credere cases’. ‘

The courts, in applying this part of the section, may thus be confronted with
fwo separate questions. Is the contracta guarantee or an indemnity, and, even
ifan undoubted guarantee, wasit the main object o the parties’solicimade or
@ mere incidentin alarger transaction? The answe s given by generations of
Judges to these questions produce a result which would have astonished the
drafisnien of the statute. It also suggests serious doubts as to the wisdom of
retaining the old language and its unwieldy accumulation of case law. If it
must be assumed that contracts-of guarantee Tequire special treatment, i
would surely have been better toadopt the minorityviewof 1937 and declare
such contracts void unless their terms were embodied in a written document.
The slate would at least have been wiped clean and the judges enabled to
approach their probiems afresh unhampered by the subtleties and evasions
of the past.

2 ANY CONTRACT FOR THE SALE OR OTHER DISPOSITION OF
LAND OR ANY INTEREST IN LAND

These words, now to be found in section 40(1) of the Law of Property Act
1925, replace the old wording of section 4 of the Statute of Frauds. ‘any
contract or sale of lands. tenements or hereditaments or anvinterestin or
concerning them'. The differences are purely linguistic: no substantial
alteration in the law seems to have been intended or effected. and the old
decisions still apply.

Thewords ‘anvinterestinland” are com prehensive and cover leases as wel
as sales. Thev have thus been held to comprise agreements Lo take or let
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turnished lodgings or to shoot over land or to take water from a well. *
contract will fall within section 40(1) if it has as one term a sale or other
disposition of land, even though there are manv other terms.® A unilateral
contractin which the ownerofland agrees to enterinto a bilateral contractof
sale if a potential purchaser does certain acts is within the section.”

The main difficulty, however, has been concerned with the classificanon
of the produce ofthesoil. Are such products to be regarded as interests in land
orasinterests in goods? The latter were originally governed, not by section 4,
but by section 17 of the Statute of Frauds, and afterwards bv secuon + of the
Sale of Goods Act 1893. If the products of the soilare interests in land, section
40(1) of the Law of Property Act 1925, contemplates a written memorandum
as the sole method of satisfving the procedural requirements, while. if thevare
goods, the Sale of Goods Act admitted other possibilities. Now thatsecuon 4
of the Sale of Goods Act has been repealed, they either fall within section
40(1) of the Law of Property Act 1925, or they are exempt from any special
statutory form.

The problem has in the past provoked the courts to a display of learning
which may be described, according to taste, as nice or pedanuc and most of
which, fortunately, may now be discarded. The primarvdistinctionatcommon
lawwas between fructus industrialesand fructus naturales. Fructus industriales have
been defined as corn and other growths of the earth produced not
spontaneously, butby ‘labourand industry’; fructus naturalesas the spontaneous
product of the soil, such as grass and even planted trees. where "the labour
emploved in their plantung bears so small a proportion to their natural
growth'." The antithesis, it must be confessed, is somewhat unreal: the
cultivation of fru .t trees requires as much skill and industry as the culdvation
of wheatand barley. Butthe idea underlying the distinction would seem to be
the contrast between seeds that require to be planted afresh each vearand the
perennial produce of the soil, even if, as in the case of fruit trees, the parent
stock has been originally planted by the hand of man.

Fructus industriales have always been regarded as goods. The classification
of fructus naturales has caused more difficulty. At common law itappeared to
depend upon the moment contemplated in the contract of sale for their
severance from the soil. If they were to remain unsevered for so long a time
that the buyer would derive a substantal benefit from their continued
attachmentto the soil, the sale was of aninterestin land; if no such benefit was
contemplated, it was a sale of goods.”

Butthe word ‘goods’ was defined afresh by section 62 of the Sale of Goods
Act 1893.

Goods ... include emblements and things attached to or forming partof the land.
which are agreed to be severed before sale or under the contract of sale.

13 Inman v Stamp (1813) | Stark 12; Webber v Lee (1882) 9 QBD 315; Tyler v Bennett (1836)
3 Ad & El 377, See also Lavery v Pursell (1388) 39 ChD 508, where it was held thar the
sale of a house which provided that the house was to be demolished and the matenals
removed was the sale of an interest in land. For a2 more comprehensive discussion, see
Farrand Contract and Convevance (3rd edn) pp 32-35.

L6 Steadman v Steadman [1974] QB 161, [1973] 3 All ER 977, CA. This point was not argued
in the House of Lords [1976] AC 536. [1974] 2 All ER 977.

17 Daulia Ltd v Four Midlhank Nomnees Ltd [1978] Ch 231, [1973] 2 All ER 337; Harpum
and Llovd Jones [1979] CI] 31

I8 Per Lord Cuie-rirlgc C] in Marshall v Green (18753) 1 CPD 35 at 39 and 40,

19 Marshall o Green 118750 | CPD 35
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Emblementsin turn have been defined as ‘such vegetable products as are the
annual result of agricultural labour’,* and are 1o be identified with fructus
industriales. These, as has already been stated, have alwavs been regarded as
goods, and the rest of the statutory definiton may thus be taken to include
Jructus naturales. But as a purchaser, save in the most unlikelv case, buvs the
produce of the soil with a view to its ulimate severance, and as severance, at
whatever date it is effected, must be effected ‘under the contract of sale’, the
apparent result of the statutory definition is to make every sale of fructus
naturales a sale of goods. It has been suggesied, however, that the definition
is confined to the purposes of the Sale of Goods Actand that outside the ambit
of this Act the older learning may still prevail. On this assumption an
agreement to sell fructus naturales may be (a) a contract for the sale of goods
within the Sale of Goods Act, and (b) a contract for the sale of an interest in
land within the Law of Property Act. If it is thus living a double life, the
requirements of section 40 of the latter Act must still be met.’ Support for this
viewmay be found in dicta of the Court of Appeal in Saunders v Pilcher.* In this
case a fruit grower had bought a cherry orchard ‘inclusive of this year’s fruit
crop’. The decision itself turned upon the meaning and application of the
Income Tax Act 1918; but counsel for the taxpayer had pressed the Court with:
the definition of ‘goods’ in the Sale of Goods Act. The court declined to
consider it. “The short answer’, said Singleton L], ‘is that the Act has no
application to a sale of Jand.” The statement was admittedly obiter, and the
point seems still open to argument.*

B THESTATUTORYREQUIREMENTS

The agreementupon which such actio' shall be brought, or some memorandum
ornote thereof, shall be in writing and signed by the party to be charged therewith
or some other person thereunto by him lawfullv authorised.

Such was the language applied bvsection 4 of 1) e Statute of Frauds to all the
contracts within its scope and which sdll applies to the ‘special promise 10
answer for the debt, default or miscarriage of another person’. Itis substanually
repeated bysection 40(1) of the Law of Property Act 1925, and may be assumed
to govern both contracts of guarantee and contracts affecting interests in land.
The efforts of the courts to interpret these words have provoked a wilderness
of cases through which it is possible only to indicate the hazardous and
inconsequent paths trodden by the unwilling feet of litigants.*

1 THE CONTENTS OF THE ‘NOTE OR MEMORANDUM'

The agreement itself need not be in writing. A ‘note or memorandum’ of it
is sufficient, provided that it contains all the material terms of the contract.

20 See Chalmmers Sale of Goods Act 1979 (18th edn. 1981) pp 268-69.

1 Megarrv and Wade the Law of Real Property (5th edn, 1984 PP 474475, The definivon
of “land’ in s 205 (ix) of the Law of Propertv Act 1925, is undoubtedlv wide.

[1849] 2 All ER 1097.

Ibid at 1103

See Hudson 22 Conv (NS 137: Benjamin's Sals of Goods (4th edn, 1992) pp 72-7¢
Manv problems were necessarilv worked out on the parts of the Statute now repealed
bui these cases will still apply. par gassu. to the surviving fragments

s e
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Such facts as the names or adequate idenuficauon of the parties,” the
description of the subject matter,” the nature of the consideraton,’ comprise
whatmay be called the minimum requirements. Butthe circumstances ot each
case need to be examined to discover if anv individual term has been deemed
material by the parues; and, if so, it must be included in the memorandum.’

There are however a number of qualifications to this principle. First, it
appears thata term which will in any case be implied need not be expressed.
So, if the parties have agreed that vacant possession should be given on
completion, the memorandum will notbe defecuve if itomits this term, since
it would in any case be implied. Secondly, if the omitted term 1s entrely for
his favour, a plainuff may enforce the contractas evidenced bv the memorandum
and waive the benefit of the omitted term.” Conversely, it has been argued
that if an omitted term is enurely for the defendant’s benefit, a plainuff
should be entitled to submit to the term, that is, to enforce the contract as
evidenced in the memorandum plus the omitted term. This excepuon was
applied in Martin v Pyeroft,” denied in Burgess v Cox * and is now apparently
reinstated by Scott v Bradley.”

Provided, however, that the document relied on by the plaintff does
contain all the material terms, it need not have been deliberately prepared
asa memorandum. The courts have accepted as sufficient a telegram, recital
in awiil, a letter written to a third party,'* a written offer,” and even a letter
written by the defendant with the object of repudiating his liabiliues.” All
that is required is rthat the ‘memorandum’ should have come into existence
before the commencementof the action brought to enforce the contract. Thus

-in Farr, Smith & Cov Messers Ltd'” an action was started against the defendants
in the name of certain plaintiffs, and a statement of defence was filed which
setout the terms of the agreement in question. Leave was ther given to amend
the writ and statement of claim by striking out the original plaintffs and
substituting the plaintiff company. [t was held that this new step was in effect
the commencement of a new action, and that the original statement of
defence, signed bv counsel as the defendant’s agent, could therefore be
regarded as a sufficient memorandum to satisfy the statute.

A document which denies that there is a contract cannot in general be a
sutfictentmemorandum. * There is one clear exception to this rule. A written

6 Compare Potter v Duffield (1874) LR I8 Eq 4, and Rossiter v Miller (1878) 3 App Cas 1124,

per Lord Cairns at 1140-1141.

Compare Caddick v Skidmore (1837) 2 De G & ] 52, and Plant v Bourne [1897] 2 Ch 281.

3 As a special statutory exception, the consideration need not be stated in a document
offered in support of an agreement ‘to answer for the debt. default or miscarmage of
another person’: Mercantile Law Amendment Act 1356, 5 3.

9 Tuweddell v Henderson [1975] 2 All ER 1096, [1973] | WLR 1496.

L0 North v Loomes [1919] | Ch 378. in Hawkins v Price [1947] Ch 645, [1947] 1 All ER
689, Evershed ] said obiter that a plainuff could not waive a ‘material’ term but it is
not clear why not if it is catirely for his benefit. No doubt most ‘material’ terms will
usually be for the benefit of both parues and therefore outside the excepuon.

11 (1852) 2 De GM & G 785.

12 [1951]) Ci 383, [1950] 2 All ER 1212, criticised Megarry 67 LQR 299,

13 [1971] Ch 850, [1971) 1 All ER 5383.

14 See Codwin v Francis (1870) LR 3 CP 295; Re Hoyle, Hoyle v Hoyle [(1893] 1| Ch 34: Gidson

# Holland {1863) LR 1 CP 1.

15 Parker v Clark [1960] 1 All ER 33, [1960] | WLR 236.

16 Buxton v Rust (1872) LR 7 Exch 279

I7 [1928] 1 KB 397. See alsc Grndell v Bass [1920] 2 Ch 487.
L8 Therkell v Cambi {1919] 2 KB 590.
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offer will suffice even though it shows on its face thatat the time itwas writien
there was no contract.” In a more recent group of cases the Court of Appeal
has been concerned with a second possible exception. In Gnffiths v Young™
the agreement was originally ‘subject to contract’ and the memorandum so
stated.’ Subsequently the parties agreed that the agreement should become
bindingatonce.ltwasheld that the memorandum was sufficienteven though
itappeared to state that there wasno contract on the ground that the phrase
‘subjectto contract’ was a suspensive condition, which had been lifted. In Law
v Jones® the Court of Appeal (Russell L] dissenting) took this decision a stage
further. In this case the parties made an unconditional oral contract for the
sale of land but the solicitors’ letters which constituted the only possible
memorandum were all marked ‘subject to contract’. The majority accepted
that a document which denied the existence of a contract would not do but
thought that a document marked ‘subject to contract’ did not so much deny
the existence of a contract as contemplate thata contract would in the future
come into existence. The validitv of thisdistinction was denied bya differenty
constituted Court of Appeal in Tiverton Estates Lid v Wearwell Ltd®* where on
substantallvsimilar factsitwas held that there was no sufficient memorandum.
This decision was generallv welcomed since it had been widely thought that
the decision in Law v Jones would inhibit the progression of normal ‘subject
to contfact’ correspondence between convevancing solicitors.* However in
vetafourth Courtof Appeal decision Daulia Ltd v Four Millbank Nominees Ltd.*
Buckley and Orr LJ], who had constituted the majority in Law v jones,*
suggested that that decision had been misunderstood in Trverton Estates Lid
v Wearwell Ltd* and that Law v Jones turned on a new unconditional oral
contract cominginto existence afterthe exchange of the ‘subject to contract’
correspondence, of which the correspondence might in appropnate cases
constutute a memorandum.*

2 THE SIGNATURE

Onlv the person whom it is sought to hold liable on the agreement, or his
agent, need sign the memorandum. A plaintiff who has notsigned can sue a
defendant who has.®

16 Wamer » Willington (1856) 3 Drew 523 a1t 532; Reuss v Piucksley (1866) LR 1 Exch 342
at 350

20 [1970) Ch 675. {1970] 3 All ER 601. The manv difficulties in this case are exposed b

Prichard ‘90 LQR 55.

Made up bv the combinatuon of letters exchanged bv the parties’ solicitors. joined

together under the rules discussed; pp 236-288. below.

[1974] Ch 112, [1978] 2 All ER 437,

[1975] Cbh 146, [1974] 1 All ER 209. The Court of Appeal held that it was not bound

by the decision in Law v Junes since that decision was inconsistent with the earlier

decision of the Court of Appeal in Thirkell v Cambi [1919] 2 KB 590. Cf Emerv [1974)

CL] 42. The Court of Appeal aiso thought the ratic deadend: of Griffiths v Young

mncorrect, though the case might pe correctiv decided because of further facis not sei

out in the texi above.

Since 11 would open the door 10 allegations that there was an oral contract

(1978] Ch 281. [1978] 2 All ER 557.

N 2. above.

N 35, above

Jt1¢ not easv 1o reconcile these decisions with each other but-for a valiant atiempt see

Wilkinson 95 LQR 6. See atsc Cohen v Nessdale Ltd [1982] 2 All ER 47

& Lavthoary: v Brvant (1836; 2 Bing NC 735

e
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The word “signature” has been vervlooselvinterpreted. In the first place.
it need not be a subscription: that is 10 say. it need not be at the foot of the
memorandum, but mavappearin any part of it. from the beginning to the end.
In the second place, it need not. in the popular sense of the worc. be 2
‘signature’ at all. A pninted slip mav suffice. if 1t contains the name of the
defendant. This relaxation of the statutory language was well established a
hundred vears ago and offers a striking instance of the way in which legisiation
may be overlaid by judicial precedent. Blackburn | said in 1862:"

1f the matter were 7es integra | should doubt whether a name printed or written
at the head of a bill of parcels was such a signature as the statute contemplated:
butitis now 100 Jate to discuss that question. If the name of the partvto be charged
is printed or written on a document intended 1o be 3 memorandum of the
contract, either by himself or his authorised agent. it is his signature, wheiher it
is at the beginning or middle or foot of the document.

A more modern example of generous interpretaton is offered by the case of
Leeman v Stocks."

The defendant instructed an auctioneer to offer his house for sale.
Before the sale the auctioneer partially filled in a printed form of
agreement of sale by inserung the defendant’s name as vendor and the
date fixed for completion. The plaintiff was the highest bidder. and after
the sale the auctioneer inserted in the form the plainuff's name as
purchaser, the price and a description of the premises. The plainuff
signed the form. The defendant then refused to carry out the contract.
and the plaintff sued for specific performance. The defendant pleaded
failure to satisfy section 40 (1) of the Law of Property Act 1925, and in
particular that he had never signed anv document.

It was held that there was a sufficient memorandum 1o satisfv the statute and
that the defendant was liable. It was true that he had not ‘signed’ it in the
ordinary sense of the word. But his agent. acung with his authonty, had
inserted his name as vendor into the printed form, and this form was clearly
designed to constitute the final written record of the contract made between
the pardes.”

In whatever position the ‘signature’ is found, however, itmust be intended
to authenucate the whole of the document If it refers only 1o certain parties
orisamereincidental orisolated phenomenon, it cannot be relied on by the
plainiff. So in Caton v Caton:*

Mr Caton proposed to marry Mrs Henley. He wrote out a2 document.
beginning: ‘in the =vent of a marriage berween the under-mentioned
parties, the following conditions as a basis for a marriage setdement are
mutuallyagreed on." Then followed several sentences. each in this fashion:
‘Caton to do so and so, Henlev io have so and so.” Neither partvsigned the

paper. either personally or through agents, nor was a settlement ever
executed.

10 Durrell v Evans (1862) 1 H & C 174 at 191.

11 {1951] Ch 941. [1951] 1 All ER 1043.

=42 Perhaps illogicallv a more sinngent test has been adopied where a signed memorangurn:
has been aliered afier signature. New Ao Builders Lic v Bnndie [1975]). Ch 342, [1975]
1 All ER 10067

18 (1R67y LR®HL 125
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[twas held that the mere fact that the names appeared in various parts of the
document did not make them signatures within the meaning of the statute,
for in no single instance did it appear rhat they were intended to cover the
whole of the document.

Where the memorandum is alleged to be signed by an agent, it must be
shown thatthe agent hasactual or ostensible authority tosigna memorandum.
So. forinstance, an estate agent, although undoubtedly for some purposes an
agentof the vendor, does not necessarily have authority to signamemorandum
on his behalf." However, if the document has been signed by an agent, it does
not matter whether he intends to sign as agent or on his own behalf."

3 THE JOINDER OF SEVERAL DOCUMENTS

The framers of the Statute of Frauds clearly contemplated the inclusion of all
the contractual terms in asingle document. But here again the judges, in their
anxiety to protect honestintentions from the undue pressure of technicality,
have departed widely from the original severitv of the statute. The reports
reveal a progressive laxity of interpretation.

[t was already settled by the beginning of the nineteenth century that the
plaintff might rely on two or more documents to prove his case. But at this
period it was still necessary that the one documentshould specifically, and on
its face, refer to the other. To introduce oral evidence so as to form a
connectng link between them would be to permit the vervprocess which the
statute sought to exclude. Thus in Bovdell v Drummond® the defendant had
agreed to take a number of Shakespearian engravings, to be published over
acourse ofyears. The terms of the agreement were contained in a prospectus
which was exhibited in the plaintff's shopand which the defendant had seen.
The defendant, however, had signed only a book, entitled ‘Shakespeare
Subscribers, their Signatures', which did not refer to the prospectus and
which contained no terms at ail. The court refused to allow the plaintff to
prove by oral evidence that the book was intended to be read with the
prospectus and so to satisfy the statute. Le Blanc | said:”

If there had been anything in that book which had referred to the particular
prospectus, that would have been sufficient. [f the title to the book had been the
same with thatof the prospectus. it might perhaps have done. But as the signature
now stands, without reference of any sort to the prospectus, there was nothing
to prevent the plaintiff from substituting any prospectus and saying that it was
the prospectus exhibited in his shop at the time, to which the signature related.
The case therefore falls directly within this hranch of the Statute of Frauds.

By insisting upon an internal and express reference in one documeént to the
other, the courts, while abandoning the letter, might claim to be promoting
the spirit of the statute. But in the latter half of the nineteenth century they
tooka more uncompromising step. Thevstill excluded oral evidence designed
to introduce asecond docuument to which no reference atall was made in the
first. But if, without any express reference, the language or form of the

14 GCavaghan v Edwards [1961] 2 QB 220. {1961} 2 All ER 477 (criticised Alberv 78 LQR
178): Dawvis v Sweet [ 1962] 2 QB 300, [1962] | All ER 92. See as to a solicitor stakeholder
Elias v George Sahely & Co (Barbados) Lid [1983] | AC 546, (1982] 3 All ER 801.

15 Elpis Mantime Co Lid v Marti Chartering Co Lid, The Maria D [1991) 3 All ER 758.

i6 (1809) 4| East 142.

17 Ibid at L58.
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documentsigned by the defendant indicated another document as relevant
to the contract, oral evidence was allowed toidentifv thatother. Thusin Pearce
v Gardner* an envelope and a Jetter, shown by oral evidence to have been
enclosed init, were allowed to form a joint memorandum within the meaning
of the statute. So, too, in Long v Millar* the plaintiff was allowed to couple a
written agreement 1o buyv land, which he had signed, with a receipt for the
deposit, which the defendant had signed. The present state of the law is
illustrated by the case of Timmins v Moreland Street Property Lid ™

At a meeting between the pardes the defendants agreed to buv the
plaintff’s freehold propert for £39,000. At this meeting the defendants
gave to the plaintiff a cheque for £3.900 as deposit on the pnce. The
cheque was made out to X and Co. the plaintiff s solicitors. The plaintiff
then gave to the defendants a receipt. which he signed, in which he
described the sum of £3,900 as ‘deposit for the purchase of [namcd
premises] which I agree 10 sell at £39,000". Later the defendants stopped
the cheque and repudiated the contract. The plaintiff sued for breach of
contract. The defendants pleaded section 40 of the Law of Property Act
1925. The plaintiff sought to read together the cheque which the
defendants had signed and the receipt which he himself had signed so as
to form a complete memorandum.

The Court of Appeal. with some reluctance, gave judgmentfor the defendants.
The law was thus stated by Jenkins LJ:!

It is still indispensably necessary, in order to justify the reading of documents
together for thispurpose, that there should be a document signed by the party
to be charged, which while not containing in iwself all the necessarv ingredients
of the required memorandum, does contain some reference, express or implied,
to some other document or transaction. Where anv such reference can be spelt
out of a document so signed, then parol evidence mayv be given to idenufv the
other -document referred to, or, as the case mav be. 1o explain the other
transaction, and to identify anv document relating 10 it If by this process a
documentis brought to ight which containsin writing all the terms of the bargain
so far as not contained in the document signed by the parnv to be charged. then
the two documents can be read together so as to constitute a sufficient
memorandum for the purposes of section 40.

A plaintfi, therefore, who wishes 1o use this means of escape from the strict
Jetter of the smatute, must prove:

(1) the existence of a document signed bv the defendant:

(2) a sufficient reference, express or implied., in that document to a second
document:

(3) a sufficiently complete memorandum formed by the two when read
together.

In the present case there was a cheque signed by the defendants, and, if this
could be read with the receipt. the two documents might have furnished the
required memorandum. Butthe cheque was made pavable. not to the plaintff.

1% [1897]1 1 QB 688

14 (18791 4 CPD 450. See also Stoker v Whicher [1920] 1 Ch 411

20 [1958] Ch 11C. {1957 8 All ER 263. See also Ehas v Grorge Sahely & Co (Barbadas: Lid
[19837 1 AC 646 19820 3 All ER 80]
Ibwc 21 120 an: 276
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buttoatirm ofsolicitors, and there was nothing on itwhich served to connect
itwith the property in question. The plaintffaccordingly failed to satisfy the
second of the three conditions stated above, and could not overcome the
statutory defence.

C THEEFFECT OF NON-COMPLIANCE WITH THE
STATUTORY REQUIREMENTS

[tis declared in secton 4 of the Statute of Frauds, and substantally repeated
in section 40(1) of the Law of Property Act, that ‘no action shall be brought’
upon the agreements involved uniess the necessary memorandum is
forthcoming. The value to be placed upon these words has varied at different
periods and has been diversely assessed at common law and in equity.

I AT COMMON LAW

[t was at first considered by the common law judges that the effect of non-
compliance with the Statute of Frauds was to avoid the contract. Thus Blackstone
said that, in the five cases covered by section 4, ‘a mere verbal assumpsitis void';*
and this doctrine was applied with logical severity in 1837 in the case of
Carmington v Roots.” The plaintiff had made an oral agreement to buy a growing
crop of grass, with libertv to enter the land and to cut and remove it. He
accordingly brought a horse and cart on to the field. The seller removed the
horse and cartand the plaintiff sued him in trespass. The court held that the
agreementwas caughtbythe statute, and that the plaintiff could notsue, even
in trespass, on any matter arising out of it, as this would be to ‘charge’ the
defendant upon it. In the words of Lord Abinger:

the meaning of the statute is, not that the contract shall stand for all purposes
except that of being enforced by action, but it means that the contract shall be
aitogether void.*

Even at this date, however, doubts were expressed at so rigorous an
interpretation,” and in 1852, the vear after the passage of the Evidence Act,
itwas abandoned in favour of a more liberal view. In Leroux v Brown:®

An oral agreement was made in France whereby the defendant, resident
in England, agreed to employ the plaintiff, a British subject resident in
France, fora period exceeding one vear. The plainuffsued in England for
a breach of the contract.

The action. as it coucerned a foreign contract. was subject to the rules of
private international law. By the operation of these rules upon this particular
case, questions affecting the validity of the contract were governed hy French
law, questions of procedure by English law. By French law the contract. though
oral, wasvalid. If, therefore, the effectof the Statute of Frauds was to invalidate
the oral contracts enumerated in section 4, the plaintiff would succeed;

Comm iii, [37-138.

(1837) 2 M & W 248.

Ibid ar 255.

See Bosanquet | in Laythoarp v Brvant (1836) 2 Bing NC 735 at 233.
6 (1852) 12 CB 30].
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French law would govern and the statute be irrelevant. But if the statuie
affecied procedure onlv.itwould govern the case and the plaintiff would fail
The court preferred the latter view as d gave judgment for the defendant
Jervis C said:”

I am of opinion that the fourth sccuion applies. not to the solemnines of the
contract, but to the procedure, and therefore that the conwract in guestion
cannot be sued upon here. The conuact may be capable of being enforced i
the counury where it was made, but notin England. ... The statute. in this part of
11, does not sav that, unless those requirements are comiplied with, the contract
shall be void, but merely that no acuon shall be brought upon it ... This may be
avery good agreement. though, for want of a compliance with the requisites of
the statute, not enforceable in an English court of justice.

The pl'lr'ICiP](: of Leroux v Brown was affirmed by the House of Lordsin Maddison
v Alderson in 1883 Lord Blackburn said:

Itis now finally settled 1hat the true construction of the Suitute ¢ Frauds, hoth
the 4th and the 17th sections, isnotto render the contracis within (hem void, sill
lessillegal, butis to renider the kind of evidence required indispensable when it
is sought to enforce the contract.

Failure to satisfy the requirements of the Statute of Frauds or of section 40(1)
of the Law of Property Act does not, therefore, affect the validiny but onlv the
enforceability of the contract. Itshould be observed, however, that a plaintiif
will be caught by the statutory provisions whenever he is forced 1o relv upon
the contract for success in a common law action, even if he does not direcuy
claim damages for its breach. Thus in Delaney v T P Smith Ltd:"

The plaintff in April 1944, made an oral agreement with the defendants’
agent to become tenant of the defendants’ house as soon as it had been
repaired. After the agreement, and before the repairs were completed. the
defendants notified the plaintff that thev had decided to sell the house
o a third party. The plainiff then ‘made a clandestine enun’ into the
house and a week later was forcibly ejected by the defendanis. He sued
them in trespass.

The Court of Appeal held that his action must fail. As the defendants were
the owners of the house. the plaintiflf had no locus standi against them
unless he could prove a tenancy agreement. But thishe could notdoin the
absence of a written memorandum. He was in effect "bringing an «ction on
a contract for the disposition of an interest in land’. and he must, in the
words of Wynn-Parrv ]:

... satisfy s 40 of the [Law of Property] Act or prove such part performance as
will take the case out of the secuon. If this were not so. then it would foliow that
apersonin the plainuff”s posiion. who hasnothing more than an oral agreemen:
to grant a tenancy, upon which therefore he cannot bring an acuon either for
specific performance or damages, mav, if he is able 1o effect a clandestine entry.

on eviction successfullv bring trespass.... So 10 hold would be in mv view to defeat
the secuon...

(18521 12 CB BU1 ar 824

Ibig at 48%.

[1946) KB 303, [1946] 2 All ER 25 The casc. it will be seen, is similar in result 10
Camngior v Koots. p 238, above. though non-compliance with the staiuie no longer
makes 4 contract void

o
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From the premise that the effect of non-compliance with the statutory
requirements is procedural and not substantive three inferences have been
drawn.

[n the first place, itis possible to justify the conclusion, already observed,
that the memorandum required need not be contemporaneous with the
formauon of the agreement—a conclusion difficult to sustain if the agreement
were void ab inatio.

[t follows, in the second place, that the defendant may treat the statutory
requirements as designed to confera privilege upon him, which he may waive
if he so please. The rules of court, indeed, have gone further, and have
declared that, if he wishes to avail himself of the privilege, he must expressly
plead it.”

In the third place, a contract, which fails to satsfy the statutory requirements,
while it may not be sued upon at common law, may yet be used in certain
circumstances as a defence. [f money has been paid or if property has passed
in pursuance of such a contract, the transferor will not be allowed to sue for
its recovery. As the contract, though unenforceable, is nevertheless valid, the
mansferee hasobtained a good title. Thus in Thomas v Brown* the parties made
an oral contractfor the sale of land, underwhich the purchaser paid adeposit
to the vendor. The purchaser then decided not to go on with the transaction
and brought an acton to recover the deposit. The action failed. The seller,
while he could not have sued on the contract, could use it to justify the
retenton of the deposit. For this purpose, the key question is notwhether the
person who seeks to rely on the oral agreement is the plaintiff or defendant
but whether he is in substance seeking to enforce the oral agreement.”

2 N EQUITY

When the majority of common law judges so patently disapproved of the
Statute of Frauds and stigmatised itas a potential instrumentof fraud, itis not
surprising that equity should take the same view. Within ten years of its
enactmentsuccessive chanceilors were prepared to interfere where it worked
manifest injustice. They could not, indeed, grant damages and defy the
commaon law, but they could and did apply their peculiar remedy of specific
performance. As earlyas 1685 such adecree was made to enforce the observance
of an unsigned agreement for the sale of land." This equitable intervention
was developed in the course of the next two centuries, and has come to be
known as the doctrine of part performance. Through its operation a modern
liugant, though he is unable to claim damages for breach ofa contractwhich
is caught by section 40 of the Law of Property Act and which fails to satisfy its
provisions, may vet obtain from the Chancery Division a decree of spccaﬁc

10 P 233, above.

1l RSC Ord 18, r 8. As to amendment, see Re Gonin [1979] Ch 16, (1977] 2 All ER 720.

12 (1876) 1 QBD 714 at 723. The limits within which the oral contract may be used as a
defence are discussed by Williams in 50 LQR 332. See also Wauchope v Maida [1972]
1 OR 27, 22 DLR (3d) 142. An unenforceable contract will operalc to sever an equitable
joint tenancy: Burgess v Rawnsley [1975] Ch 429, [1975] 3 All ER 142

13 Take Harvest Ltd v Liu [1993] 2 All ER 459.

14 Butcher v Stapely (1685) 1 Vern 363; Simpson Histery pp 613-616. It has been plausibly
suggested that the statute was only intended to apply at common law but there is no
clear evidence for this view. See Yale 73 S8 at ciii.
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prrformince. It is necessary 1o consider in tarn the underlving basis of the
equitable docurine, the type of contract towhich itapplies and the conditions
required for its operation.

a Underlying basis of equitable doctrine

Equityjudges have had considerable difficulty in justifying their intervention.
not, indeed, in common sense, but as a matter of legal principle. Thev were
content at first to interfere in obvious cases of fraud without examining 100
closely the implicauons of their action: but even so thev were conscious of
some embarrassmentin reconciling the grant of decrees with the language
of the statute. In 1715 Lord Cowper referred to the earlier case of Halfpenny
v Balletand 'said he remembered vervwell thatthe cause was heard before the
Master of the Rolls, and the plamtiff had a decree; but he said. this was on the
pointoffraud, which was proved in the cause. and Halfpennvwalked backwards
and forwards in the courtand bid the Master of the Rolls observe the statute,
which he humarouslysaid, /do, Jdo.""* The task of reconciliauon was somewhat
eased when non-compliance with the statute was understoud to render
agreements unenforceable and notvoid. In the words of Cotton L] in Bnitain
v Rossiter.

To hold that this enactment makes void contracts falling within its prowvisions
would be inconsistent with the doctrine of the Courts of Equity with regard 1o
part performance in suits concerning land. If such contracts had been rendered
void by the legislature, Courts of Equity would not have enforced them; but their
doctrine was that the statute did not render the contracts void. but required
written evidence 10 be given of thei: and Courts of equity were accustomed 10
dispense with that evidence in certain instances.'®

The view that equity simply fulfils the underlying purpose of the statute bx
replacing one type of evidence by another equaliv cogent is perhaps as
convenientan explanation asitis possible to find; butithasnotbeen accepted
without question. Sir Frederick Pollock preferred to rest the equitable
intervention on the basis of estoppel and 10 assume that a defendant. who
plainlv intimated by his conduct the existence of a contract. could not be
allowed to sheiter behind the statute.” Lord Selborne sought to evade the
difficulties by denving that equity, when it applied its doctrine of part
performance, was enforcing the contractatall: it was regularising the situation
created by acts of the parues outside the contract.

In a suit founded on such part performance, the defendant is reallv ‘charged’
upon the equities resulting from the acts done in execuuon of the contract, and
not (within the meaning of the statute) upon the contract itself. If such equites
were excluded injusuce of a kind which the Statute cannot be thought 1o have
had in contemplavon would follow *

Lord Blackburn, on the other hand, abandoned the hope of reconciling the
doctrine with the statute and accepted it as a convenient jait accompli,'*

15 Halfpenny v Baliet 1s reported in (169%) 2 \ern 873, and Lord Cowper's remarks are 10

~ be found in Bawdes v Amaurs: (17157 Prec Ch 402

16 (1879; 11 QBD 123 a1 130

17 Polioek on Contract (13th edn) p 39:

18 In Maddisen v Aldersor. (188%) & App Cas 467 a1 475

19 1bid a1 484, The various views are set out and discussed by Romer | in Rawlinson 1 Ame-
[1925] Ch 96 ar 10411 ’
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In a sense this doctrinal dispute has been rendered academic by section
10(2) of the Law of Propertv Act 1925 which provides “Thissection ... does nos.
affect the law relating to part performance ...". However though this gives
statutory recognition to the doctrine, interpretation ot the doctrine and its
scope mav stll be dependent on views as to its correct historical basis, as to
which the statute is wisely silent. ‘

b The scope of the doctrine

The opinion was expressed in Britain v Rossiter” that the doctrine was
applicable only to cases concerning land, and the statement was repeated by
Lord Selborne in Maddison v Alderson.' This restrictive view has not always
passed without question. [n the words of Kay |

The doctrine of part performance of a parol agreement ... though principally
applied in the case of contracts for the sale or purchase of land, or for the
acquisition of an interest in land, has not been confined to these cases. Probably
it would be more accurate to say it applies to all cases in which a Court of Equity
would entertain a suit for specific performance if the alleged contract had been
in writing.*
This distinction was potentially important before 1954 since the doctrine
might have been applied, for instance, where a court would grant specific
performance of a contract for the sale of goods. Since 1954 the two tests lead
to the same result since a contract of guarantee is not one ‘in which a court
of equity would entertain a suit for specific performance’.

¢ The nature of the acts required by the doctrine

Itis clear thatitis not every act of part performance of the contract which will
suffice’ but even after nearly three hundred years it is far from easy to state the
appropriate test. Discussion has been dominated, and perhaps bedevilled, by
the tests adumbrated by Sir Edward Fryin his classic work on Specific Performance.
Unfortunately he propounded at least two different tests. Thus at one place
he states:’

The acts of part performance must be such as not only o be referable to a
contract such as that alleged, but to be referable to no other title.

While two pages later he savs:®

The true principle of the operation of acts of part performance seems only to
require that the acts in question be such as must be referred to some contract,
and mav be referred to the alleged one; that they prove the existence of some
contract and are consistent with the contract alleged. ’ s

Both tests require the act of part performance to pointto the existence of the
oral contracr, thus arising naturally out of the theory that the purpose of part
performance is to act as an alternative method of proof but clearly the first
formulation is much more demanding than the second.

20 (18379 11 QBD 123.

(1883) 3 App Cas 467 ac 430.

McManus v Cooke (1887) 33 ChD 681 at 697.

See eg New Hart Builders Ltd v Bnndley [1975] Ch 342, [1975] | All ER 1007,
Ist edn (1858); 6th edn (1921).

tth edn, p 276; the same definition occurs in the Ist edn. p 174

tth edn, p 278: the same definition occurs in the st edn. p 175.
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The House of Lords seemed to look with favour on the first test in Maddison
v Alderson.’

Elizabeth Maddison had been the housekeeper of Thomas Alderson tor
ten years without being paid the wages due to her. She then told him that
she wished to leave and get married. According to her evidence, he
promised that if she would stay with him he would devise to her in his will
alifeinterestin his farm. She did in fact remain with him without payment
until his death. He left a will designed to fulfit his promise, but it was
unattested and void.

She sought specific performance of the alleged oral agreement, but failed.
Three of their Lordshipssaid thatthe acts must be unequivocally referable to
some such contract as that alleged® but it may well be that the same result
would be rcached on the second test for as was said per curiam when the case
was before the Court of Appeal, 'it cannot with any show of reason be
contended that such contunuance in his service was referable only to an
agreement that he would leave heralife estate in his property, or indeed that
it was referable to any agreemencacall’.’

In practice however the courts have adopted the more relaxed test and
indeed if the first test were strictly applied it would exclude almost all cases
since though, no doubt, there are many acts which point to the existence of
some contract, there are few which would notbe consistentwith two different
contracts. So most acts of part performance of a contract to sell a freehold
interest in land would be equally consistent with an agreement to give a long
lease. [tis clear that this degree ot equivocation is not fatal.

So in Kingswoeod fistate Co Ltd v Anderson:™

The plaintiffs were the landlords of a house within the Rent Restriction Acts. The
tenancwas a widow with whom lived herinvalid son. To gut possession of the house
the plaintiffs had to satisfy a court that there was suitable alternative
accommodation for her. A flat was found, and it was orally agreed tHat. if she
would leave the house and become the tenant of the flat, that tenancy should
continue so long as she and her son lived. Accordingly she moved with her son
to the flat. Soon afterwards the plaintiffs gave her four weeks' notice to quit and
then sued for possession.

The plaintiffs argued, inter alia, that there was no sufficient act of part

performance since the entry into possession, though it inight refer to some

contract, was equivocal: it was consistent either with a life tenancy or with a

weekly tenancv. The Court of Appeal rejected the argument. Upjohn L]

described the case as "a complete text-book case of part performance’.
Another example is Wakeham v Mackenzie."!

X's wife died when he was 72 vears old. The plaintiff, a widow aged 67, lived
near him in a council flat and had long been a friend of both X and his wife.

(1883) 8 App Cas 467. See Williams Statute of Frauds, Section 4 pp 250-261.

3 Per Lord Selbourne LC. who quoted Frv's tirst definition with approval: 3 App Cas at
479; per Lord O'Hagan at 4835 and per Lord Fitzgerald at 491. Lord Blackburn at 490.
would have restricted the doctrine to changes in the possession of land.

9 (1881) 7 QBD 174 at 179.
10 (1963] 2 QB 169, [1962] 3 All ER 593.
11 f1968] 2 Ajl ER 783, "19068] | WLR 1175. See also Rawlinsen 1 Ames 1923) Ch 9R
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In November 1964, X agreed orally with the plaintiff thatif she would move
into his house, look afteritand him and pay for her share of food and coal, he
would in his will leave her the house and itscontents. The plaintiff thereupon
gave up her flatand moved into X's house. She looked after X and the house
and paid her share of food and coal until X died in 1966. X left her nothing
in his will. She asked for specific performance of the oral contract.

Atfirstsight these facts bear a resemblance to those in Maddison v Alde®én. Bul
the evidence offered by the plainuff in Wakeham v Mackenzie was more
compelling. 'The acts of part performance in this case—the giving up of the
plaintiff’s home. the moving into a new home, the acts which the plaintiff
performed in looking after the deceased and looking after that home. and
putting £2 aweek into the common pot—clearly raise an equityin her.” The,
were explicable onlv by reference 1o some contract and were consistent with
the particular contract which the plaintiff alleged. The plaintiff was therefore
entitled to a decree of specific performance. The case is no doubt
distinguishable from Maddison v Aldersonbutitis probably better regarded as
evidence of a more relaxed view.

If there is one proposition on which all the books and cases have agreed
itis thatthe payment o moneyisnotbyitselfasufficientact of part performance.
Tworeasons have been given for this: first, that pavmentof i oneyiscompletelv
equivocal toth as to whether there is a contract and as to its nature and
secondly that the moneywould be recoverable if the contractwasnot performed.
So Lord Selbourne said in Maddison v Alderson"" '

It may be taken as now settled that part pavment of purchase moneyisnotenough;
and]udgcs of high authority have said the same even of payment in full.

This has now been revealed as too simple aview by the decision of the House
of Lords in Steadman v Steadman."

The husband and wife were joint owners of a house which had been the
family home. The wife left the husband and obtained maintenance orders
in favour of herself and the child of the marriage. The. husband fell inte
arrears in paving the wife's maintenance. An oral agreement was reached
bv which the wife was to transfer her interestin the house to the husband
for £1,500; the wife would agree to the discharge of the maintenance order
made in herfavour; the husband would pay £100 of the arrears and the wife
would consentto the discharge of the balance. The agreementwas revealed
to the justices and the relevant parts of itapproved by them. The husband
duly paid the £100 and his solicitors sent a draft form of ransfer to the
wife’s solicitors but the wife refused to proceed.

The House of Lords held (Lord Morris of Borth-v-Gest dissenting) that there
“were sufficientacts of part performance torender the contract enforceable. The
‘precise combination of circumstances in the case was unusual and we must ask
what general principles can be derived from it Unfortunately divergencies of
opinior; within the majority make this quesuon difficult 1o answer with
confidence. The one proposition that seems clearly established is negative, viz
1t can no longer be stated thatmere pavment of monev is never a sufficient act

12 Ibid ar 787-788. and 1181, respectivelv.

15 (1883) B App Cas 467 a1 479

14 [1976] AC 536. [1974] 2 All ER 977; Wade 90 LQR 433: Emerv [1974] CL) 205: Wallace
25 NILQ 453.
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of part performance, but the case certainly does not state the converse, so that
the position of a purchaser’s deposit or part pavment is unclear. Probably the
pavment of money will continue to be regarded as usually equivocal bur as
capable of being rendered persuasive bv the surrounding circumstances, Both
Lord Reid™ and Lord Salmon'” suggest that the vendor's inability to repayv the
money, eg because of bankruptcy, mav be relevant.”

On other questions there were important differences of opiniom. Lovd
Reid™ and Viscount Dilhorne® thought it sufficient that the acts of part
performance should on the balance of probabilities establish that there was
some contract between the partes but Lord Salmon thought the acts must
establish thatthere wasa contractconcerning land.' Lord Simon reserved his
position on this queston. Viscount Dilhorne* and Lord Simon* thought the
oral recital of the agreement before the magistrates an act of part performance
but Lord Reid was very doubtful of this.* Lord Reid.” Viscount Dilhorne’ and
Lord Simon® all thought the sending of the draft deed of transfer an act of part
performance while Lord Salmon regarded both the statementto the magistrates
and the sending of the deed of ransfer as part of the surrounding circumstances
which explained the payment of the £100.” [t is no doubt a mistake however
to take too schematic a view of the pronouncements on individual acts since
itis the complete combination of circumstances which forms the true basis of
the decision.

There are at least four reported decisions on the doctrine of part
performance since Steadman v Steadman, of which the most helpful is Re
Gonin'® where Walton | held that in view of the divergence of opinion in the
House of Lordsitwas permissible ‘to follow the traditional equityjurisprudence’
and hold thatthe act of part performance must be referable to some contract
concerning land." '

15 Per Lord Reid [1976] AC 536 at 541, [1974] ¢ All ER 977 ar 981: per Lord Simon at
565. 1002. respecuvely: per Lord Salmon at 370, 1006, respectively. '

16 Thid at 541. Y81, respectively.

L7 Ibid at 571 and 1007, respectiveiv.

{8 This would seem to flow from the second reason given for the pavment rule, above,

rather than the first,

[bid at 541-342 and 981, respectively.

Ibid at 5353 and 992, respectively

Ibid at 568 and 1005, respectively.

Ibid ar 562-563 and 1000, respectively.

Ibid at 353 and 992, respecuvely.

[bid at 363 and 1000, respectively.

Ibid at 540 and 980, respectivelv.

Ibid at 540 and 980. respectively.

Ibid at 553 and 992, respecuvely.

Ibid at 563 and 1000, respectively.

Ibid at 572 and 1007, respectively; ¢f 573 and 1008, respecrivelv.

(1979) Ch 16. (1977] 2 All ER 720. See also Re Windie [1975] 3 All ER 987, [1975] 1

WLR 1628 (a strong case similar in its combination of several acts to Steadman v

Steadman) Suitton v Sutton [1984] Ch 184. (1984] 1 All ER 168, and Daulia Lid v Four

Millbank Nominees Ltd [1978] Ch 231, [1978) 2 All ER 357 where the alleged acts of

part performance were not referable to anv contract at all.

IT As stated in the text. the majority of the House of Lords had taken the opposite view
2:1 but Walton | analvsed the speeches as equally divided by counung in Lord Morns.
This raises the very difficult question of the extent to which it 1s permissible to consider
dissenting judgments in analysing the ratio of the Court. It is also fair 1o sav that on
the facts of Re Gonm it is doubrful whether the alleged acts of part performance would
have satsfied a more lenient test or even if there was 1 contract at all.
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3 Law of Property (Miscellaneous Provisions) Act 1989,
section 2

A fundamental change in the rules for the making of contracts for the sale of

interests in land was made by scction 2 of the Law of Property (Miscellaneous

Provisions) Act 1989. Whercas section 40 of the Law of Property Actrequired

contracts for the sale of interests in Jand to be evidenced in writing, the 1989

Act requires contracts for the sales of interests in land to be madein writing.
Secuion 2 provides as follows:

{1} A contract for the sale or otl. -1 disposition of an interest in land can only be
made in writingand only by incorporating all the terms whic!. the parties have
expressly agreed in one document or, where contracts are exchanged, n

each.
(2) The terms mav be incorporated in a document either by being set out in it
or by reference 1o sonic o'hrer document.

(3) The document incorpoiating the terms or, where contracts are exchanged,
onc of the documents incorporating them (butnot necessarily the same one)
must be signed by or on behalf of each parw to the contract,

(4) Where a contract for the sale or other disposition of an interest in land
satisfies the conditions of this section by reason only of the rectification of
one or more dorumenis in pursuance of an order of a court, the contract
shall come into being, or be deemed 1o have come into being, at such ume
as mav be specified in the order.

(5) This section does not applv in relation to-

(a) A contract to grant such a lease as is mentioned in section 54(2) of the
Law of Property Act 1925 (short Jeases); .

(b) & contract made in the course of a public auction; or

(¢) acontract regulated under the Financial Services Act 1986: and nothing
in this section affects the creation or operation of resulting, implied or
constructive trusts.

(6) In this secdon—

‘disposition’ has the same meaning as in the Law of Property Act 1925;
‘interest in land’ means any estate, intercst or charge in or over land or in
or over the proceeds of sale of land.

(7) Nothing in this section shall apply in relation to contracts made before this

section comes into force.

Section 40 of the Law of Property Act 1925 (which is superseded by this

section) shall cease to have effect. ~

(8

It will be seen that this section replaces section 40 of the Law of Property Act
but that it is not retrospective. 1t applies to contracts made on or after 27
Sepiember 1989. This section was based on the recommendation of the Law
Commission.” The Law Commission thought the existing position under
section 40 (o be unsatisfactorv. There was a case for simply abolishing section
40and leavingittothe parties todecide whether to put the contractin writing,
asno doubt the great majority of them would do. However, the Law Commission
thought that the overriding consideration was that no change in the law
should increase the chances of partiesenteringintoa binding contractfor the
szle or purchase of land without first taking legal advice. Thisis a clear cut and
understandable policy but it obviously has a price. From time to time, courts
will be confronted with an oral agreement for the sale of an interest in land

12 Law Com No 164 (1987): Annand 105 LQR 55%.
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accompanied by other conduct which makes the case for giving one of the
parties a remedy very aktractive. The doctrine of part performance could come
to the rescue here under section 40 but thatdoctrine is clearly gone. However,
there will be cases in which a court can help by deploying some doctrine such
as collateral contract or estoppel.”® A good example of a case where estoppel
arguments might have been raised is McCausland v Duncan Lawrie Ltd."

The parties had made a written agreement dated 26 January 1995 under
which the vendors agreed to sell and the purchasers agreed to buy a property
for £210,000. The purchasers agreed to pay a deposit of £1,000 and the
balance of £209,000 on completion. The contractual dare for completion was
26 March 1995.

26 March was a Sundayand the vendor’s solicitors wrote to the purchasers
solicitors suggesting that completion should take place on Friday 24 March.
This proposal was accepted bya letter from the purchaser’s solicitors but there
was no document signed by or on behalf of both parties.

In due course the purchasers failed to complete on 24 March and on the
same day the vendor’s solicitors sent a completion notice to the purchaser’s
solicitors. The Court of Appeal held that there had been no effective variation
of the original contract. This meant that the trial judge had been wrong to
strike out the purchaser's claim for specific performance. This did not
exclude arguments based on estoppel being considered at the trial but this
would require a careful analysis of the evidence.

It will be seen that the signatures of both partics (or an authorised agent)
are required. In the common case of exchange of contracts however, section
2(3) will mean that the contract can become binding as soon as each party has
signed his copy. Presumably, however, where the purties have arranged for
exchange, the contract will not usually come into existence until the exchange
has taken place. Exchange of contracts is to be construed in a technical sense.
An exchange of letters each signed by one par'y will not do.”

Section 2(2) contemplates that the necessary documentation may consist
in adding documents together. Commentators took different views as to
whether the rules developed in relation to section 40 should be applied here
ornot” but the Court of Appeal held in First Post Homes Ltd v fJohnson'” that they
should not.

The requirement that the contract is signed by both parties has already
given rise to a lively dispute in relation to the creation of options. In Spiro v -
Glencrown Properties Ltd" the plaintiff granted an option to the first defendant
to buy a property in Finchiey for £745,000. The purchaser gave a notice
exercising the option within the stipulated time limitbutin due course failed
to complete. The second defendant was the guarantor of the first defendant.
Both defendants argued thatalthough the option was granted in writing and
signed by both parties the requirements of the statute had not been met
because the notice exercising the option had only been signed by one party.
Of course, ata common sense level, thisargument has no appeal since itwould

13 As happened in Record v Bell [1991] 4 All ER 471. Bently and Coughlan 10 LS 325.

14 [1996] ¢ All ER 995.

15 Commussion for the New Touns v Cooper [19953] 2 All ER 929, cf Hooper v Sherman [1994]
CA Transcript 1428.

16 See above, nn 12, 13.

17 [1995] 4 All ER 335.

18 [1991] 1 All ER 600.
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defeat the whole purpose of an option if the option grantor was required to
sign the document exercising the option as well as the option grantee.
Nevertheless, counsel for the defendants put forward a not unpersuasive
argument based on manvstatements byjudges which characterised an option
as an irrevocable offer, so that there would be no contractuntil the offer was
accepted. However Hoffmann ] held that the irrevocable offer analysis was
metaphorical and not to be taken literally. Accordingly, he held that the
requirements of the section were satisfied.

4 Other rules about form

It may well be that the most widely held lay misapprehension about English
law is that a contract needs to be in writing and signed. In fact since the
sixteenth century the common law has been signally free of anyrules requiring
contracts to be made or evidenced in a particular way. The only common law
excepuon was that contracts made by corporations had to be made under seal
but that rule was first eroded by exceptions and finally abolished by the
Corporate Bodies” Contracts Act 1960."

There are however a considerable number of statutory rules about particular
tvpes of contract, requiring them to be made or evidenced in a particular way.
A detailed account would be out of place here but we may notice that these
cases fell into a number of groups. =

(1) < The contract must be under seal. All leases for three years or more must
be under seal.™ A contract to grant such a lease, however, need only be
evidenced in writing' and will for many purposes create the same rights
between the parues.

(2)  The contract must be in writing. A bill of exchange must be in writing”
but this is perhaps not a true case since an oral agreement to the same effect
would still be a contract but would not be a bill of exchange. In recent years
Parliament hascome 1o regard prescription of formal requirements as a useful
ool for consumer protection.® The most important example is now the
Consumer CreditAct 1974. Undersection 61(1) aregulated consumer credit
agreementmust be in the prescribed form and undersection 60 the Secretary
of State is required 10 make regulations as to the form and content of
documents.* Under section 65 an improperly executed regulated agreement
can be enforced against the debior only on the order-of the court but the court
is given a wide discretion under s 127 as to enforcement.

(3) Thecontract must be evidenced in writing. The provisions deriving from
the Statute of Frauds are the main examples but another is provided by

19 The common law rules continue to apply 10 contracts made ‘before 29 July 1960. A
statement of them may be found in the 8th edn of this work a1 pp 414417

0 Law of Propertwv Act 1925, ss 52, 54(2).
Under the Law of Property Act 1925, s 40(1) discussed above.
Bills of Exchange Act 1882. s 5(1). As to whether it should be writien on paper see
Board of intand Revenue v Haddock: Herbert Uncommon Law (2nd edn. 1936) p 201
Partculariv under the Hire Purchase Acts of 1938, 1964 and 1965.
Simiiar powers under the Hire Purchase Acis have been used 1o require particularh
importani informauon 1o be put in prominent boxes or special colours. Under the
Consumer Credit Act a regulated consumer credit agreement (noi exempied by s 74)
must nol oniv be i wrniung but alse in prescribed form and signed.

19 = nD

[



Writing, signature and elecironic commerce 2149

contracts of marine insurance, Here awritten policy is normallyissued and the
Marine I[nsurance Act 1906° renders a policy "inadmissible in evidence’
unless it is embodied in a policy signed by the insurer but the policy is not
normally the contract, which is completed when the slip which the broker
presents to the insurer is initiailed by the latter.”

(4)  There are fiscal or criminal sanctions if the contract is not pul into writing.
All policies of life insurance are in practice in writing but there is no legal
requirement that they should be. However, any insurer who does notissue a
stamped policy within a month of receiving the first premium is liable to a
fine.’

5 Writing, signature and electronic commerce

Aswe have alreadyvsaid general English contractlaw does not normally require
writing or signature. However English commercial practice has historically -
relied heavily on the transfer of written (and usually signed) documents. So
bills of lading stand at the centre of international sales transactions and
millions of cheques are being issued each day to move money between
accounts.

Undoubtably the advent of computers and the developmentofelectronic
communication represents a major challenge and opportunityin this respect.
In the UK the passing of the Electronic Communications Act 2000 gives the
‘appropriate minister’ wide powers to make orders carrving this process
forward.*

3 See'ss: 21, 22, 23 and 24. )

5 See per Blackburn | in Jonides v Pacific Fire und Manne [nsurance Co (1871 LR 6 QB
674 at 683,

7  Stamp Act 18391, as amended by Finance Act 1970, s 32.

3 For a fuller account see Rowland and MacDonald, /nformation Terhnoivgy Law (2nd cdn)
pp 308-326
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1 lmroclluction’

The first fact to appreciate in this somewhat elusive branch of the law is that
the word 'mistake’ bears a more restricted meaning in professional than in
popular speech. A layman might well believe that no force whatever snould
be allowed to an agreement based on an obvious misunderstanding. The Jaw,
however. does not take the simple line of ruling thata contract is void merely
because one or both of the parues would not have made it had the true facts
been realised. Many examples might be given of situations where a mistake
in the popular sense is denied legal significance and where a remedy, if
available at all, is granted upon some other ground. If., for instar.ce. A agrees
to buy from B a roadside garage abutting on a public highway and, unknown
{0 A but known to B, a bypass road is about to be constructed which will divert
the traffic from the garage, A cannot escape from the contract on the ground

1 The hierature on mistakes 15 extensive. See eg Stoljar Mstake and Mustepresentation
A Study in Contraciusl Principles (1968); Slade 70 LQR 885 Ativah 73 LQR 340, Wilson
17 MLR 515; Unger 18 MLR 259; Smith and Thomas 20 MLR 38: Ativah and Bennion
94 MLR 491: Shatwell 35 Can Bar Rev 164: Atvah 2 Owawa L Rev 337. Goldberg and
Thomson [1978] JBL 30. 147 Cartwnght 103 LOQR 594: Phang 9@ LS 281: Smith 110
LQR 400
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of mistake. If he has been misled by the statement of B, he mav be able to
obtain the rescission of the contract, but this will be on the ground. not of
mistake, but of a false representation. In the popular sense of the term,
indeed, all cases of misrepresentation involve a misunderstanding; but they
by no means all raise the legal doctrine of mistake.

The narrow scope allowed to mistake in the English legal svstem is a fact
to be not only noticed but welcomed. In the few cases in which it operates
the effect, at least at common law, is said to be that the whole transaction
isvoid from the very beginning. This drastic result may be unobjectionable
as faras the parties themselves are concerned, but the reaction upon third
parties may be deplorable. From a complete nullity no rights can be
derived. Goods may have been sold and delivered oncreditbvAto Bunder
anapparent contract, and may then be bona fideboughtand paid for by C.
[f the original contract between A and B isnow declared void for mistake,
B has obtained no title to the goods and can pass none. C, though he has
acted innocently and-in the ordinary course of business, will in principle
be liable to A for the full value of the goods.* If. indeed, the case can be
dealt with notat common law butin equity, so unfortunate a result may be
averted. The courts, in the exercise of their equitable jurisdiction to grant
adecree in personam, may grant specific reliefagninst the consequences of
mistake without declaring the contract a nullity. In this way thev mav
protect not only the innocent stranger who has become involved in the
scquence of events, but also one of the original parties if the demands of
substantial justice are to be satisfied. It follows. therefore, that in any
discussion of mistake it will often be found necessary to distinguish its
treatmentatcommor law and in equity, with the hope that the jurisdiction
of the latter will develop at the expense of the former. In United Scientific
Holdings Ltd v Burnley Borough Council* the House of Lords were strongly of
the opinion that common law and equity should no longer be regarded as
distinct systems. These cbservations were not made in the context of
contractual mistake, but they were clearly wide enough to embrace that
topic. Although their Lordships’ observations received a less than ecstatic
welcome from distinguished equity lawyers,’ there may well be much to be
said for consolidation of law and equity in this area. Unfortunately, in the
coraplete absence of any relevant authority, it is for the moment quite
impossible to say with precision what form this consolidation would rake.
[t seems necessary, therefore, to continue, for the moment, to expound
common law and equity separately.

The classification adopted in this chapter must now be explained. If
attention is fixed merely on the factual situations, there are three possible
types of mistake; common, mutual and unilateral.

In comumon mistake, both parties make the same mistake. Each knows the
intention of the other and accepts it, but each is mistaken about some
underlying and fundamental fact. The parties, forexample, are unaware that
the subject matter of their contract has already perished.

2 Example given by Lord Atkin in Bell v Lever Bros [1932] AC 161 at 224,

3 There are, of course, exceptions to the applications of the doctrine nemo dar quod non
habet. see Benjamin's Sale of Goods (4th edn, 1992) paras 7-001-7-113. ;

4+ [1978] AC 904, [1977] 2 All ER 62.

5 Baker 93 LQR 529; Peuit Equity and the Law of Trusts (6th edn) pp 9-10.
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In mutual mistake, the parties misundersiand each other and are at cross
purposes. A, for example, intends to offer his Ford Sierra car for sale, but B
believes that the offer relates to the Ford Granada also owned by A.f

Inunilateral mistake, only one of the paruesis mistaken. The other knows,
or must be taken to know, of his mistake. Suppose. for instance. that A agrees
to buy from B a specific picture which A believes to be a genuine Constable
but which in factis a copy. If B isignorant of A’s erroneous belief, the case is
one of mutual mistake, but, if he knows of it, of unilateral mistake.

When, however, the cases provoked by these factual situadons are analysed.
thev will be seen to fall. not into three, but only into two disunct legal
categorjes. Hasan agreement been reached ornot? Where common mistake
is pleaded, the presence of agreement is admiued. The rules of offer and
acceptance are satisfied and the partes are of one mind. Whatisurged is that.
owing toacommon errorasto some fundamental fact, the agreementis robbed
of all efficacy. Where either mutual or unilateral mistake is pleaded, the verv
existence of the agreement is denied. The argument is that, despite
appearances, there is no real correspondence of offer and acceptance and
that therefore the transaction must necessarily be void.”

One type of problem is thus presented by common mistake, and asecond
by mutual or unilateral misizke. But the distinction between these two latter
forms of mistake isstillimportant. Though the problem they pose is the same.
the method of approach toitdiffers. If mutual mistake is pleaded, the judicial
approach, as is normally the case in contraciual problems, is objecuve; the
court,looking atthe evidence from the standpoint of areasonable third parm,
will decide whetherany, and if so what, agreementmust be taken to have been
reached. If unilateral mistake is pleaded, the approach is subjecuve: the
innocent party is allowed to show the effectupon fzsmind of the errorin the
hope of avoiding its consequences.

Itisimportant o note thatto have any effectat all, the mistake mustbe one
which exists at the moment the contract is concluded. This is dramatically
illustrated by the facts of Amalgamated Investment and Property Co Lid v fohn Walker
& Sons Lid* 3

In this case the plaintiffs were negotiating to buya commercial propertv
from the defendants. The defendants knew that the plainuffs intended
to redevelop the propertv and both parties knew that planning
permission was needed for this purpose. In their pre-contraci enquiries.

6 The distinction between the epithets ‘common’ and ‘mutual’, though surprisingh
often confused both 1in and out of the reports, i1s clearly stated in the Oxford Engist.
Dictionary. ‘Common’ 1s there defined as ‘possessed or shared alike bv both or all the
persons or things in quesuon’. ‘Mutual’ was, indeed, a1 one penod used as a2 svnonvm
for ‘common’; but according to the OED, this is ‘now regarded as incortect” and properly
means ‘possessed or entertained bv each of two persons towards or with regard 10 the
other’. See the more caustic words of Fowler in Modern English Usage under ‘mutual

Although the two probiems are different in principle, the difference has ofien been
forgotien, especialhv by those pioneer English writers on contracu. Pollock and Anson
who strove to include all types of misiake under the general rubnic of consensus. It will
be seen thal the word ‘mistake’ is being used in two different senses. In common
mistake and unilateral mistake, mistake means error, but i mutual mistake, mistake
means ‘misundersianding . the parnes are at cross-purpuoses but there 15 not necessarih
an error which car be corrected

B [1976] 3 All ER 5049, [1977) | WLR 164: Brownsword 40 MLR 467



254  Mistake

the plaintiffs specifically asked the defendants whether the property
was designated as a building of special architectural or historic interest.

On 14 August 1973 the defendants replied in the negative. At that date,

the answer was both truthful and accurate but, unknown to the parties
(and, because of strange government procedures, without the possibility
of their knowledge) the Departmentof the Environment had itin mind
to listthe building. On 25 September 1973 the parties signed a contract
in which the defendants agreed to sell the building to the plaintiffs for
£1,710,000. On 26 September 1973 the Department of the Environment
informed the defendants that the building had been included on the
statutory list of buildings of special architectural or historic interest,
and the list was given legal effect on the following day when signed by
the Minister. The evidence was thatso listed the building was only worth
£210,000.

The plaintiffs claimed that the contract should be rescinded for common
mistake.” The Court of Appeal rejected this argument on the ground that,
for this purpose, the critical date was the date of the contract. At that date,
both parties believed the building not to be listed and that was in fact the
case.

Atore time it was thought important whether the mistake was-one of law
or of fact, but this distinction is no more."®

2 The two categories of cases

A WHEREAGREEMENT HAS BEEN REACHED, BUT UPON THE
BASIS OFA COMMON MISTAKE

In this category there is no question of lack of agreement. The exact offer
made by A has been accepted by B. Itis clear, forinstance, that B hasaccepted
A's offer to sell aspecific picture for £1,000. Itis admitted, however, thatboth
parties wrongly believed the artist to have been Constable. B now contends that
owing to this common mistake the agreement cannot be allowed to stand,
since the fundamental assumption upon which its very being is based has
proved to be false.

The task here is to ascertain whatattitude the courts have adopted towards
an agreement that neither party would have made had they realised the
untruth of what they both honestly believed to be true, and not only true but
essential to the making of the bargain. Equity has partly followed the common
law in this matter, but has diverged from it in important respects.

1 AGREEMENTS THAT ARE VOID BOTH AT COMMON LAW AND
IN EQUITY

The exactsignificance of the principle laid down at common law and shared
by equity is no doubtsomewhat controversial, butif what the judges have said

9 There was an alternative plea based on the doctrine of frustration which also failed.
10 See p 724, below.
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is interpreted in the light of what they have done it would appear that a
common mistake has no effect whatsoever at common law uniess itis such as
to eliminate the very subject matter of the agreement: in other words, unless
it empties the agreemcut of all content.

This principle has clearly been applied in a number of decisions dealing
with what mav convenientlv and shortly be called cases of resextincta. It is well
established that if, unknown to 1e parties, the specific subject matter of the
agreement isin fact non-existent, no contract whatever ensues. In the Jeading
case of Couturierv Hastie," the question concerned the sale of a cargo of corn
supposed at the time of the contractto bein transitfrom Salonicato the United
Kingdom, butwhirh unknown to the parties had become fermented and had
already been snld by the master of the ship toa purchaserat Tunis. Itwas held
that the buver was not liable for the price of the cargo. The case was heard bv
the Court of Exchequer, the Court of Exchequer Chamber and finally, after
a consultation with nine of the judges, by the House of Lords. Jt was the
unanimousview of each court thateverything depended upon the construction
of the contract. Had the pur 1aser agreed to buy specific goods or had be
agreed to buvan acventure—namely the benefit of the insurance that had
been effected to caver the possible failure of the goods to arriver The former
construction was ultimately preferred. Once this had been decided, it followec
as a matter of course that the contrzct was void. for in the nature of things «
contract to selland deliver specific goods presupposes the existence of goods
canable of delivery. Both parties contemplated an existing something 1o be
bought and sold. 1t was not the mistake per se that prevented the formation of
a contract in Couturier v Hastie, and, indeed, the word ‘mistake’ was never
mentioned in any of the judg ments. The crucial fact was the absence of the
contemplated subject matter, which necessarily emptied the contract of all
content. Lord Cranworth said:

Looking to the contractitself alone, itapp-ars tome clearly that what the parties
contemplated, those who bought and those who sold, was that there was an
existing something to be sold and bought ... The contract plainly imports tha:
there was something which was to be sold at the time of the contract, and
something to be purchased. No such thing exasung ...there must be judgment ...
for the defendants.**

The view adopted in Couturier v Hastie had alreadv been taken in the earlier
case of Strickland v Turner,” where:

X had bought and paid for an annuity upon the life of a person who.
unknown to the buver and seller, was alreadv dead.

Itwas held that X had got nothing for his money and that the total failure of
consideration entitled him to recovery in full.

Six vears after Couturier v Hastie. the court in Pritchard v Merchants’ and
Tradesman's Mutual Life Assurance Society."* again dealt with the case of res
extincia.

11 (1852) 8 Exch 40; reversed (185%) 9 Exch 102: reversal affirmed {1856) 5 HL Cas 673
See Nicholas 48 Tulane L Rev 946 at 966-972.

‘12 (1866) 5 HL Cas 673 at 681681

1% (1852) 7 Exch 208. See also the somewhat analogous case af Scofr 1 Goulson [1903) 2
Ch 249

14 (1858) 3 CBNS 622
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The beneficiarv ot a life insurance policv. which had lapsed owing to the
non-pavment of the premium, paid to the insurers a renewal premium
which was sufficient to revive the policy. The parues, however, were
ignorant that the assured had died before the pavment was made.

The beneficiary failed to recover the amount due under the policy, since

- the premium was paid and accepted upon an implied understanding on bath
sides that the party insured was then alive. Both parues were labouring under a
mistake, and consequendly the transaction was altogether void. >

[tis true thac the presence of a mistake was mentioned in the judgment, but
itwas the special character of thatmistake—the erroneous assumption of the
assured’s continued existence—that enabled the court to pronounce the
contractvoid.

In Galloway v Galloway* a separation deed between a man and woman was
declared a nullity, because it was made on the mistaken and common
assumpuon that they were in fact married to each other. The supposition
upon which the parties had proceeded was that the subject matter of the
contract, the marriage, was in existence.

Equity wasapproaching the problem of res extineta in much the same way
and at the same time as the common law. [n:one case where A had boughta
remainder in fee expectant upon an estate tail and had given a bond for the
money, both parties being ignorant that the entail had been barred and the
remainder destroyed, Richards CB said: :

If contracting parties have treated while under a mistake, that will be sufficient
ground for the interference of a Court of Equity: but in this case there is much
more. Suppose Isell an estate innocently, which at the time is actually sweptaway
bya flood, without my knowledge of the fact: am I to be allowed ro receive £5,000
and interest, because the convevance is executed. and a bond gven for thatsum
as the purchase money, when, in pointof fact, [ had not an inch of that land., so
sold, to sell?'"?

The Chief Baron ordered the refunding ofall interest paid and the cancellaton
and re-delivery of the bond.

The principle applicabie to the res extincta has been extended. at any rate
in equity, to the analogous case of what may be cailed the res sua, ie ifAagrees
to buy or take a lease from B of property which both parties believe to belong
to B butwhich in fact belongs to A.** The contract is of necessity a nullity, since
B has nothing to sell or convey.”” As Knight Bruce L] said in one of the cases:
‘Tt would be contrary to all the rules of equity and common law to give effect
to such an agreement.’™ This is so however only when the res sua comprises
the whole of the land sold or let.! '

Ifwe pause here fora moment, itseems clear that the reason whva contract
relating to a res extincta or to a res sua cannot be re cognised is notso much the
factof the common mistake as the absence ofany contractual subject matter.

L5 Ibid at 640, per Williams ]. As Byles | pointed out at 643, the premium couid have been
recovered as having been paid and received under a mistake of fact.

16 (1914) 30 TLR 531; followed in Law v Harragin (1917) 33 TLR 381.

17 Hitchcock v Giddings (1817) 4 Price 135 at 141,

L8 Bingham v Bingham (1748) 1| Ves Sen 126; Cochrane v Wiilis (1865) 1 Ch App 38.

L9 Debenham v Sawbridge [1901) 2 Ch 98 at 109, per Bvrne J.

20 Cochrane v Willis (1865) 1 Ch App 38 at h3,

1 Bligh v Martin [1968] 1 All ER 1157, [1968] 1 WLR 804.
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1f a contract mav be discharged by subseguentimpossibility of performance.”
then a fortiort its verv genesis is precluded by a present impossibility. In thie
case both of the res sua and the res extincta,

. the parties intended to effectuate @ transfer of ownership: such a transfer is
impossible: the stipulation is naturali retione mutilis”

Adifferentview of res extincio was taken by the High Courtol Ausivaliain MclRar
v Commonweaith [ nsposals Commission” upon the following facts.

The Commission invited tenders ‘for the purchase of an oil tanker Iving
on Jourmaund Reef. which is approximately 100 miles north of Samarai’.
The plaintff submiued a tender which was accepted. In fact there was no
tanker lving anvwhere near the latitude or longiwde stated by the
Commission and no place known as Jourmaund Reef. but the plaintff did
notdiscover thisuntil he had incurred considerable expense in fitting oui
a salvage expedition. Though not fraudulent. the emplovees of the
Commission were clear Ivcarelessand had no adequate reason for helieving
that the anker existed,

The High Court of Austraiia awarded damages to the plaintifi on the ground
tha: the Commission had implicidy warranted the existence of the tanker.

The first question thatarises is whether this decision, though 1t certainh
meets the needs of justice. can be supported on the ground stated by the
court. The criticism has been made that it conflicts with the principle
derived from aline of cases, of which Cowturierv Hastie' is the mostimportant,
that there can be no contractabout a non-existent subject matter. The court
met this argument by denving that Couturier v Hastie established any such
principle. Itistrue thatin that case the plaintiff was the seller, and therefore
there was no need to rely on the concept of res extincta or on the doctrine of
mistake to reach the conclusion that a seller who fails o deliver the goods
cannotrecover the price. The plaindff could have recovered the price only
bvshowing that the contractwasnotan ordinary contract of sale of goods. but
the sale either of the shipping documents or of the chance that the goods
still existed. This he failed to do. It does notnecessarily follow that the buver
could not have sued for non-delivery.

On the other hand it would seem that the Jegislature accepted the
conventional view of Couturier v Hastwewhen 1t enacted that

Where there is a contract for the sale of specific goods and the goods without
the knowledge of the seller have perished at the time when the contractis made.
the contract is void."

Ithas.indeed. been argued that thissecton enacts norigid rule. butonlyarule
of construction which can be excluded by enidence of a conuarvintention.” but
there are nowordsin the secion toshow thatit can be displaced in thiswav. Even
if it be assumed that the section lays down a rigid rule of law, it1s sull possible
to suggest thatitisnota r omplete statement of the common law, and that it
scope must therefore be limited 1o goods which, inits own words. ‘have perished

Ch 20. below.

Bell v Lever Bros Lid [1932] AC 161 a1 218, per Lord Atun.
(1951) &4 CLR 377: Cowen 68 LQR 3¢: Flenung 15 MLR 229,
P 255. above

Sale of Goods Act 1674 ¢ €

Amvan 7% LQR 34¢
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at the time when the contract was made’. On this assumption, McRae's case® is
outside the language of the section. [t seems, however, to be a manifest
ineiegance to distinguish goods which were once tn essebut have since perished,
and goods which have never existed at all; though the inelegance is not
altogether surprising in astatutory provision which in termsapplies only to part
of a problem. But at least the section, on its literal interpretation, contains
nothing to preventa court from holding thatitapplies only to ‘perished goods’'.
[tissull open to argumentthatinall other cases itis a question of construction
whether (a) the contractisvoid, or (b) the seller has contracted that the goods
are in existence, or (c¢) the buyer hasboughtachance.” On the whole, however,
it would seem more likely that an English court would regard section 6 of the
Sale of Goods Act as a correct statement of the common law and hold that a
contract for the sale of non-existent goods is void.

The second question is whether the decision in McRae’s case can be
supported on other grounds according to the law as administered in England.

In a previous edition of this book, it was suggested that the plaintiff could
recover on a collaterul contract.” The defendants, when they invited tenders
from the public, promised that the ship existed, and in reliance on that
promise the plaintiff offered to buy it. In effect, what the defendants said in
their advertisement to the public was: ‘In return for any offer you may make
we promise that the tanker exists.” The difficulty with this suggestion, however,
is that the consideration for a collateral contract is usually the entering into
the main contract. If the main contract is void, it might be ruled that the
conside ation is illusorv. As against this, however, a collateral contract was
discovered in Strongman (1945) Ltd v Sincock," where the main contract was
illegal and therefore void.

There are two further grounds upon which the plaintiff mightsucceed. He
might be able to maintain an action for damages either under the
Misrepresentation Act 1967, or under the doctrine laid down by the House
of Lordsin Hedley Byrne & Co Ltd v Heller & Partners Ltd. These two possibilities
are canvassed at a later stage in this book.®

If the problems that have arisen in practice were confined to cases of res
extincta and res sua, it would be superfluous to suguest the existence of an
independentdoctrine of common mistake. ltwould be unnecessary toattribute
the failure of the contract to the mistake per se. The supposed contract would
beanullityin English, asitwas in Roman law, simply because there was nothing
to contractabout. [t has, however, been suggested that these cases of resextincta
and res suaare only examples of a wider class based upon a wider principle—
that, whenever the parties are both mistaken about some fundamental fact,
their mistake will be fatal to the existence of the contract. If this view is
supported by authority, then it must be admitted that the common law
recognises an independent doctrine of common mistake.,

Some judicial statements certainly incline to this view. For instance, Lord
Wright, atter remarking thatin general the test of intention in the formation
of contracts is objective, said:

8 McRae v Commonweaith Disposals Commission (1951) 34 CLR 377.

9 Ativah 73 LQR 340; Ativah and Bennion 24 MLR 421; and Atiyah 2 Ouawa L Rev 337,
where he relies heavily on deductions from the decision in Financings Ltd v Stimson
(1962] 3 All ER 386, [1962) 1 WLR 1184.

10 For collateral contracrs, see pp 69-72, above.

11 [19535] 2 QB 525, [1955] 3 All ER 90; p 442, below.

12 Pp 303-309, helow.
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But proof of mistake affirmadvely excludes intention. [tis, however, essential that
the mistake relied on should be of such a nature thatit can be properly described
asamistake in respectof the underlving assumption of the contractor transaction
or as being fundamental or basic.”

This statement, however, was made obiter, and it is necessary to see if it is
supported by actual authoritv.

The problem was exhaustively discussed by the House of Lords in Bell v
Lever Bros Lid,'* where the facts were these:

Lever Brothers, who had a controlling interest in the Niger Company,
appointed Bell managing director of the latter company forfiveyearsatan
annual salary of £8,000. After three years the services of Bell became
redundant owing to theamalgamation of the Niger Company with a third
company, and Lever Brothers agreed to pay him £30,000as compensation
for the loss of his employment. After they had paid this money, they
discovered for the first time that Bell had committed several breaches of
duty during his directorship which would have justified his dismissal
withoutcompensation. They therefore sued forthe recovery of £30,000 on
the ground inter alia of common mistake, but failed.

The facts did not raise a case of unilateral mistake, for the jury found that Bell’s
mind was not directed to his breaches of duty at the time when he made the
compensation agreement. According to the argument of Lever Brothers, that
agreementwas based upon the underlyingand fundamental assumpdon that the
parties were bargaining aboutaservice conrract which could only be terminated
with compensation; but the truth, unknown to both of them at the time, was that
the contract might in fact have been terminated without compensation. The
parties were dealing with a terminable contract, but they thought that they were
dealing with one that was non-terminable. Was this sufficient to annul the
contract? The Law Lords assumed that some species of common mistake is
capable of making a contract void. The difficulty, however, is to ascertain from
their speeches what the character of the mistake must be in order to have this
nullifving effect. The language of their Lordshipsis open to two interpretations.
First, there are certain passages which suggest thata contractis void if the
parties have proceeded on a false and fundamental assumption, irrespective
ofthe character of the factassumed to be true. Lord Warrington, for exam ple,
referred to the judgment of Wright | in the court below in these words:

The learned judge thus describes the mistake invoked in this case as sufficient to
jusufy a Court in saying that there was no true consent—namely, ‘Some mistake
or misapprehension as to some facts ... which by the common intention of the
parties, whether expressed or more generally implied, constitute the underlying
assumption without which the parties would not have made the contract they
did’. Thata mistake of this nature common to both parties is, if proved, sufficient
to render a contract void is, [ think, established law."

Lord Warrington then cited Strickland v Turner'® and Scott v Coulson" in
support of the proposition.

13 Norwich Union Fire Insurance Society Ltd v Price [1934] AC 455 at 463,

14 (1932] A€ 161

15 [bid at 206.

16 P 255, above.

17 [1903] 2 Ch 249; where a contract for the sale of a life policy was made under the
mistaken belief shared by both parties that the assured was alive. The contract was set
aside bv the court.
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Lord Thankerton was more precise and cautious in describing the
expression ‘underlving assumption’, but his description was wide enough
to embrace cases other than the non-existence of the subject matter. He
said:

In myopinion it can only properly relate to something which both [parties] must
necessarilv have accepied in their minds as an essential and integral element of
the subject-marter.'*

He, 100, illusirated the proposition by Strickland v Turnerand Scott v Coulsonwith
the addition of Couturier v Hastie.
Lord Atkin, after referring to the cases of res extincta, continued as follows:

Mistake as 1o quality of the thing contracted for raises more difficult questions.
In such a case a mistake will notaffect assent unless itisthe mistake of both parties,
and isas to the existence of some quality which makes the thing without the quality
essentially different from the thing as it was believed to be.'®

The second possible interpretation of thespeeches, oratleast of the decision,
1< that the onliyfalse assumption sufficiendy fundamental to rank as operative
mistake is the assumption that the very subject matter of the contract is in
existence. Thus Lord Atkin, having expressed himself, as we have just seen,
mwide terms, offered in a later passage amore restricted view of the case, The
test, he now declared, was merely this:

Dces the state of the new facts destroy the identity of the subject-matter as it was
in the original state of facts?®

It will also be recalled that Lord Warrington and Lord Thankerton, in
illustrating what they had in mind by a fundamental assumption sufficient, if
untrue, to nullify a contract, cited only the decisions concerned with Tes
extincta. ;

How then is Bell v Lever Bros Lid 1o be interpreted? Despite the wide
language of the speeches, the decision. it is -ubmitted, is no authority for any
general docurine of common mistake, and the second of the two possible
Interpretations is to be preferred. This submission is supported by the
significant fact that. bva majority of three to two, the House of Lords held that
the circumstances of the case itself disclosed no operative mistake. If, however,
afalse and fundamenzal assumption by the two parties excludes consent, and
ifan assumption bears this character when. to quote Lord Atkin, ‘the newstate
of facts makes the contract something different in kind from the contract in
the original state of facts',’ or again when ‘it relates to the existence of some
quality which makes the thing without the quality essennally different from
the thing as it was believed to be’,* how can it reasonably be denied that the
test was satisfied in Bell v Lever Bros Lid: If not sausfied there, it is difficult 1o
see how it can ever be satisfied.® The contemplaied subject matter of the
bargain was a service contract of great value to Bell, the actual subject matter
was worthless. It was extravagantly different in kind from what the parties

18 [1932) AC 161 ar 235 . .

19 Ibid at 218.

20 [Ibid at 227.

1 . Ibid a1 226

Ibid at 218.

The decision of the Privw Council in Sheikk Bros Lid v Ochsner [1957] AC 136, turned
solelv upon the interpretanon of the Indian Contract Act 1872,
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originally contemplated, unless the words 'in kind’ are to be construed in the
narrowest sense.'

This submission is fortified by Iater decisions. Soile v Butcher,’ for instance,
shows that, in the view of the Court of Appeal, a common mistake, though
clearly fundamental, does not as a general principle nullify a contract at
common law, and it therefore favours the narrow interpretation of Bellv Lever
Bros Ltd. The facts were these:

Ahadagreed toletaflatto X atayearlyrental of £250. Both parties had acted
on the assuruption that the flat, having been so drastically reconstructed
as to be virtuallya new flat, was no longer controlled by the Rent Restriction
Acts. They were mistaken in this respect. The maximum permissible rent
was therefore only £140, for after the execution of the lease it was too late
for A to serve the statutory notice under which the sum might have been
increased to about £250. The tenant, X, after being in possession for some
two years, sought to recover the rent he had overpaid.

Presuming that the mistake was one of fact, not of law,® this was surely a case
where the parties had wrongly assumed a factof fundamentalimportance. To
recall Lord Thankerton's statement in Bell v Lever Bros Ltd,’ their assumption
related ‘to something which both must necessarily have accepted in their
minds as 1n essendal and integral element of the subject matter’, There are
few things more essential in modern conditions than the applicability or non-
applicability of the Rent Restriction Acts. A controlled flat carrying a rent of
£140 is an essentially different thing from a flat that commands the highest
rent procurable in the open market. If, therciore, Bell v Lever Bros Lid is
interpre.ed as deciding that a contract based on a false and fundamental
assumption commaoni to th.: parties is void, the tenant in Solle v Butchershould
have been entitlecl at common law to recover the overpaid rentand, indeed,
had he so claimed, the whole rent paid, as being money paid without
consideration. Yetitwas held that the contract was notvoid abinitio. The same
conclusion was reached by Goff | in Grist v Bailey.* ,
Another significant pointer in the same direction is Leaf v International
Galleries,” where the plaintiff bought from the defendants a picture which thev
both wmistakenly believed had been painted by Constable. Thus the picture
without this quality was essentially different from what the parties believed it
to be. The plaintiff rested his claim for the recovery of the purchase price not
upon mistake but upon misrepresentation, and the Court of Appeal, as a .

4  Of course on facts such as Bell v Lever Bros Lid there will often be some remedy. The
defendants could have been compelled to account for any profit they had made by their
breach of duty (no doubt these profits were significantly less than the very generous
severance payments which the defendants received). The majority view was that Bell
was not under a duty to report his own breaches of duty; in the similar case of Sybron
Corpn v Rochem [1984] Ch 112, [1983] 2 All ER 707 it was held that each of a number
of dishonest senior employees was under a duty to report breaches of Jduty by other
employees engaged in a conspiracy to defraud the employer. See also Horeal Lid v
Gatland [1984] [RLR 288.

5 [1950) 1 KB 671, [1949] 2 All ER 1107.

6 Jenkins L] took the view that it was a mistake of law and therefore to be disregarded:
see as to this p 724, below.

7 (1932] AC 161 at 233; p 259, above.

8 [1967] Ch 532, [1966] 2 All E& 875; p 263, below.

9 [1950] 2 KB 86, [1950] 1 All ER 693.
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whole, agreed that it could not have been based upon mistake. The mistake,
though ‘in one sense essential or fundamental’.* did not avoid the contract

The views expressed in Solle v Buicherand Leaf v International Galleries were

repeated in two later cases.

In Harrison and Jones Lid v Bunten and Lancaster Lid "

The buvers agreed in writing to buy from the sellers ‘100 bales of Calcutta
kapok, Sree brand’, equal 10 standard sample. The seller delivered goods
which in all respects answered this description and which were equal 1o
sample. It appeared, however, thatboth parties had made the contract in
the belief that ‘Calcutta kapok, Sree brand’ was pure kapok and consisted
of tree cotton, though the truth was that it contained 2 mixture of bush
cotton and was commercially a quite different and inferior categorv of
goods.

The buyers contended that this common mistake made the contractvoid, but
the contention was rejected by Pilcher J.

When goods, whether specific or unascertained. are sold under a known trade
description without misrepresentation, innocent or guilty, and without breach
of warranty. the fact that both partiesare unaware that goods of that known wrade
descripuon lack any particular quality3s, in ‘my view, compietely irrelevant; the
parties are bound by their contract, and there is no room for the doctrine that
the conuract can be treated as a nullity on the ground of mutual® mistake, even
though the mistake from the point of view of the purchaser may.turn out to be
of a fundamental character.

In Frederick E Rose (London) Ltd v William HPim Jnr & .Co Ltd:»

The plaintiffs in London received an order from their house in Egypt for
‘Moroccan horsebeans described here as Jeveroles'. The plaintiffs, not
knowing what ‘feveroles’ were, enquired of the defendants, who said that
the word was a mere synonym for horsebeans, which theywereina position
1o supply. The plaintiffs thereupon made an oral contract with the
defendants for the purchase of ‘horsebeans’ and the contract, in these
terms, was later putinto writing. The defendants delivered the horsebeans
to the plaintiffs, who in turn sold and delivered them to an Egyptian firm.
When thev reached Egypt, the Egyptian buvers found that, though
horsebeans, theywere not ‘feveroles’ and claimed damagesasona breach
of warranty.

The plainuffs wished in turn to claim damages from the defendants, but were
faced with the inidal difficulty that their written contract spoke onlv of
‘horsebeans’ and these had been duly supplied. Thev therefore asked for
rectification of the contract so as to make it read ‘feveroles’, and intended, if

10 Ibid a1 89 and 694. So 100 in Harlingion and Leinster Enterprises Lid v Christopher Hill

Fine Art Ltd [1990) 1 All ER 737. [1990] 3 WLR 18 where both parties wronglv believed
the subiect matier of the contract to be a pamung by Gabriele Munter, 2 German
expressionist. This was in fact a stroneer case than Leaf since the buver paid a genuine
Munter price whereas the buver in Leaf does not appear to have paid a genuine
Constable price.

[1953] 1 QB 646, [1963] 1 All ER 903. See also Diamond v Brinsh Columbic Thoroughbned
Breeders' Sociery and Bovd (1965) 52 DLR (2d) 146 and cf Naughton v O'Caliaguar
(Rogers. third parnes) [1990] 3 All ER 191,

The facts disclosed what in this chapter 15 denominated common mistake.

[1953] 2 QB 450. [1953] 2@ All ER 73¢
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successful, to claim damages for the defendants’ failure to supply this
mvsterious article. Here it is to be observed that one of the arguments raised
bv the defendants' counsel was that the contract was void for mistake. That the
parties made their contract under the influence of a common mistake was
clear: they thought the ‘feveroles’ wasjustanother name for “horsebeans’. But
the Courtof Appeal retused to hold the contractvoid. Lord Denning L] asked:

What is the effect in law of this common mistake on the contract between the
plaintiffs and deferdants? ... [ am clearly of opinion that the contract was not a
nullity. It is true tharboth partes were under a mistake and that the mistake was
of a fundamental character with regard to the subject-matter. The goods
contracted for—horsebeans—were essendally different from what thev were
believed to be—'feveroles’. Nevertheless. the parties to all outward appearances
were agreed. They had agreed with quite sufficient certainty on 2 contract for
the sale of goods by descnipuon. namely, horsebeans. Once they had done that,
nothing in their minds could make the contract a nullity from the beginning,
though it might, to be sure, be a ground in some circumstances for setung the
contract aside in equirty." _
So in successive editions of this work the authors and the present editor have
argued thatat common law there was no doctrine of common mistake assuch
and that a contract would be void only if there was nothing to contract about,
either because the subject matter does not exist at the time of the agreement
or because the object of a purported sale already belongs to the buver. This view,
however, was rejected by Stevn J in Associated fapanese Bank (International) [.td v
Credit du Nord." In this case a high class fraudster, Jack Bennett, approached the
plaintiff bank with a scheme to raise money by the sale and lease back of
precision engineering machines: The bank agreed to buy the machines from
Bennett fora little over £1 million and to lease them back to him. The plainaff
bank insisted the transaction be guaranteed and the defendant bank became
the guarantor. In fact the machines. did not exist and Mr Bennett having
obtained £1 million disappeared without keeping up the payments on the
lease. The plaintiff sought to enforce the guarantee against the defendant,
neither bank having bothered to verify the existence of the machines. Steyn |
held that the action failed. His principal ground of decision was that. asa matrer
of construction of the guarantee, it was either an express or implied condition
that the machines existed. Alternatively, and of much more interest for present
purposes, he would have been prepared to hold that the contract of guarantee
was void for common mistake, At firstsight this mightlook like a case of res extincta
since the machines did notexist but, of course, the subjectmatter of the contract
of guarantee was not the machines but Bennett's obligatons to the plaintiff
bank. Those obligations certainly existed since Bennett knew very well thatthe
machines dic notexistand there was, therefore, no common mistake as between”
the plaintiffs and Bennett. Itis clear that both the plaintiff and the defendant
bank believed that the machines existed and that they would not have entered
into the transaction if they had not been deceived as to this. On the other hand,
even if there is a doctrine of common mistake, as Steyn ] certainly thought, it
must be narrower than this since parties often enter into undoubtedly binding
transactions which thevwould not have entered into if they had known the true
state of the facts. In the present case, the parties presumably would not have

14 [1953) 2 QB 450 at 459-460. On this, see pp 264-267, bedkmw .
15 [1088] 3 All ER 902, [1989] | WLR 255: Treitel 104 LQR 501; Cartwright [1988]
LCMLQ 300; Carter 3 [CL. 257 Smith T10 LR 100
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entered into the transaction if it had been the case that the machines were of
litde value and they had realised this, but that would surelyon no view be a case
of operative common mistake.*

2 AGREEMENTS IN RESPECT OF WHICH EQUITY WILL GIVE RELIEF

The fact thata contract founded on common mistake isnota complete nullity
does not necessarily mean that English law refuses all relief to the parties. In
fulfilment of the principles of equity, the court interferes in two respects.
First, it will, if it thinks fit, set aside the contract on such terms as are just
whether it is void at cominon law or not.
Secondly, it rectifies a written contract or deed that does not accurately
record the agreement made by the parties.

@ Agreements that may be set aside
In general, as we have seen, equity follows the law in the case of the res extincta
and the res sua and regards the contract as a nullity. It either refuses specific
performance or sets the contract aside notwithstanding that it has been
executed.” Butin exercising this jurisdiction, the court in its desire to do full
Jjustice may impose terms upon either party.

Thus, in Cooper v Phibbs:**

X agreed to take a lease of a fishery from Y, although, unknown to both
parties, italready belonged to X himself. X filed a petition in Chanceryfor
delivery up of the agreement and for such relief ‘as the nature of the case
would admit of and to the covrt might seem fit’.

The House of Lords set the agreement aside, but only on the terms that Y
should have a lien on the fishery for such monev as he had expended on its
improvement. Lord Westbury stated the principle in these words:

If parties contract under a mutual [sic], mistake und misapprehensiori as to their
relatve and respective rights, the result is that the agreement is liable to be set
aside as having proceeded upon a common mistake '®

This principle is clearly wide enough to embrace any contract based on a
common and material mistake, even though there is no question of a 7es
extincta or a res sua. Such, indeed, is the effect of the authorities.® Huddersfield
Banking Co Ltd v Henry Lister &7 Son Lid' affords an illustration:

16 It should also be noted that the learned Jjudge thought that in order for the doctrine
of common mistake 10 operate the party relying on it must show that his mistake was
reasonably based.

17 Colver v Clay (1843) 7 Beav 188; Cochrane v Willis (1865) 1 Ch App 58.

I8 (1867) LR 2 HL 149; followed in Jones v Clifford (1876) 8 ChD 779; Allcard v Walker
[1896] 2 Ch 369.

19 Cooper v Phibbs (1867) LR 2 HL 149 ar 170. In the next sentence, however, he said that
the agreement ‘cannot stand’. It was pointed out in Bell v Lever Bros Lid that in the passage
cited in the text, the word ‘void’ should be substituted for ‘liable to be set aside’: [192]]
) KB 557 at 585, per Scrution L] and 591, per Lawrence LJ; [1952] AC at 215, per Lord
Atkin. There is perhaps some logical difficulty in seeing how a court of equity could set
aside on terms a contract which was already void at common law. What exactly the court
was doing in Coaper v Phibbs is helpfully considered by Matthews 103 LQR 599,

20 Even such an early writer as Story had no doubt on the matter; see his book on Equin
paras 140G. 141. -

1 [1895) 2 Ch 274,
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In 1839 Lister had mortgaged his mills and the fixtures therein to a bank.
In 1890 he converted himself into a limited company which in 1892 went
into liquidation. The'bank, as mortgagees, claimed to be enttled as against
the liquidator to 35 looms in the mills. The queston was whether thevwere
fixtures within the terms of the mortgage deed. The agents of the bank and
of the liquidator inspected the premises and agreed that the looms were
not attached to the mills and were therefore not fixtures; and, on that
assumption, they concurred in an order made bv the court for theirsale by
the liquidator. Itlater appeared that the looms were affixed to the mills at
the time when the mortgage was made, and had subsequently been
wrongfully separated by some unauthorised person.

The bank now applied to the court to set aside the order on the ground that
it represented an agreement based on a common mistake, and the court did
setitaside. In the words of Kay LJ:*

Itseems to me that, both on principle and on authority, when once the Court finds
that an agreement has been-come to between parties who were under a common
mistake of a material fact, the Court may set it aside, and the Court has ample
jurisdiction to set aside the order founded upon that agreement. Of course, if
... third parties’ interests had intervened and so on, difficultes might arise; but
nothing of that kind occurs here.*

In Sollev Butcher,* the Court of Appeal, as we have seen, denied that the contract
was void at law. [n the exercise of its equitable jurisdiction, however, it held
that the lease must be set w:ide. To set it aside simpliciter would have been
inequitable to the tenantsince thiswould require his immediate dispossession,
and therefore he was put on terms. He was given the choice of surrendering
the lease entirely or of remaining in possession at the full rent that would have
been permissible under the Acts had the landlord served the statutory notice
upon him within the proper time limit. Denning L] restated the governing
principle in words closely corresponding to those used by Lord Westbury.”
In the later case of Grist v Bailey:® i

The plaintiff agreed to buy the defendant’s house subject to an existing
tenancy. The value of the house with vacant possession was about £2,250,
but the purchase price was fixed at £850 since both parties believed that
the tenancy was protected by the Rent Acts. This belief was wrong. In fact,
the tenant left without claiming protection.

Ibid at 284.

It has been objected by Slade (70 LQR 385 at 405) that an agreement cannot be set
aside in equity for common mistake and that the Huddersfield case is not relevant since
it was ‘a special case where parties were seeking to set aside a consent order’. But the
judges, especially Vaughan Williams J at 276, and Kay L] at 284,. were at pains to insist
that the order was only the fulfilment of the agreement and that neither on principle
nor on authority could the liability of the agreement to be set aside be affected by its
translation into a consent order. This was later stressed by the Court of Appeal in
Wilding v Sanderson [1897] 2 Ch 534. Further, to deny the general proposition that a
contract can be set aside for common mistake is to overlook Scott v Coulson [1903] 2
Ch 249: and a multitude of statements by Chancery judges.

4 [1950] 1 KB 671, [1949] 2 All ER 1107, p 261, above.

[1950] 1 KB at 93. See also critical notes by ALG 66 LQR 169; and by Atyah and
Bennion, 24 MLR 421 at 440-442.

6 [1967] Ch 532, [1966] 2 All ER 875. See also Laurence v Lexcourt Holdings Ltd [1978]
2 All ER 810, [1978] | WLR 1128.
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In an action for specific performance broughtbythe plaintiff, the defendant
counterclaimed that the contract be set aside on the ground of common
mistake.

Goff ] held that, though the mistake did not suffice to nullify the contract at
law, it was material enough to attract the intervention of equity. In the
circumstances, however, the learned judge felt that it would be improper
merely to refuse a decree of specific performance. Instead, he dismissed the
plaintiff’s action, but only on the terms that the defendant would enter into
a fresh contract to sell the house at its appropriate vacant possession price.

In Magee v Pennine Insurance Co Ltd,” the Court of Appeal followed these
authorities, butimposed no terms upon the mistaken party. The facts were as
follows:

The plaintiffacquired a car on hire-purchase terms through a garage and
signed a proposal form for its insurance by the defendants for an amount
not exceeding £600. The form, which was filied in by the salesman at the
garage, contained several innocent misrepresentations. The defendants
accepted the proposal and issued a policy which was later renewed for
another car acquired by the plaintiff. This car vasseri ouslvdamaged inan
accident. In reply to the plaintiff's claim for £600, the defendants offered
byway of compromise to pay him £375. The plaintiff accepted this offer, but
the defendants then discovered the existence of the misrepresentations,

Inanaction broughttorecover the £375, the Court of Appeal bya majority held
that the comprormise agreement, though not void at law, was founded on a
common mistake. ' '

Iis clear that both parties were mistaken in the sense that, as a result of
the misrepresentations, they considered the plaintiff’s rights under the
policy to be more valuable than theywerein fact. On the other hand there was
no mistake as to the subject matter of the compromise. Each party correctly
understood that the purpose of their agreement was to settle the amount to
which the plaintiffws entitled. Itwould, therefore, seem that on the authoriry
of Bell v Lever Bros Ltd, the compromise was not void at common Jaw. But the
majority of the Court of Appeal held that the mistake underwhich the parties
laboured was sufficiently fundamental 1o enable the agreementto be setaside
in equity. Winn L] dissented. He found it impossible to distinguish the facts
from those in Beli v Lever Bros Lid. .

There is much force in this dissenting judgment unless it can be said that
in Bell v "ever Bros Ltd the House of Lords confined their attention to the
doctrines of the common law.! This was cerwainly not the view of Lord
Blanesburgh who expressed his satisfaction that it had been possible totake
aview of ‘equity and procedure’ which shielded the appellants from Habilitv
to repay the money received under the compensation agreements.® Several
cquity authorities had been cited by counsel, and Lord Warrington in his
dissenting speech stated that the rules on the matter were identical both at
law and in equity.” Nevertheless, it would be unforrunate if the courts were

7 [1969] 2 QB 507, [196Q] 2 All ER 891. Harris 32 MLR 688.

& Ativah and Bennion 24 MLR 42] a; 439442, g5 LQR 454-456. See also the discussion
of compromises of worthless claims. pp 91-92, above.

S [1982] AC a1 200

10 Ibid at 210, '
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to lack the power to grant specific relief ag:inst the conscquences of a
common mistake if thisis warranted by the requi: ements of substanual justice,
especially where the interest of third parties are affected. It is a particular
virtue of such discretion that it enables protection to be given to a stranger,
who bona fideand forvalue acquires an interest in the subjectmatter fromone
of the original parties. Equity will not interfere 10 defeat his interest, if he
acquires it before its intervention is sought.” At common law, on -the other
hand,ifa contractis declared void. a third party, however honest and whatever
money he has paid. obtains no right.” It will thus be readilv understood that
a court maybe anxious to keep a case outside the scope of the common law and
to deal.with it in equity. It remains for the House of Lords to resolve the
dilemma.™

b Rectification of writ:on agreements
Equity,in the exercise of its exclusive jurisdiction, hassatisfactorilydealtwith
caseswhere, though the consentisundoubted and real. it has bymistake been
inaccurately expressed in alater instrument. Suppose that A orally agrees to
sella house, exclusive of its adjoining yard. to B. Owing to a mistake the later
formal and written instrument includes the yard as partof the properw to be
sold, and, whatis worse, the subsequent conveyance actually conveys the vard
to B." Can A have the written agreementand the deed rectified, or will he be
successfully met by the plea that what has been written and signed muststand?
Itmaybe answered at once thatin cases of this type, where itis proved that
owing to a mistake the written contract does not substandally represent the
realintontion of the parties, the court has jurisdiction, not only to rectify the
writlen agreement, but also 1o order specific performance of it as rectified.

The essence of rectification is to bring the document which was expressed and
irtended tn he in pussuance of a prior agreement into harmony with that prior
agreement.” : )

It is, however, not the contract itself which is rectified, but the incorrect
manner in which the common intention of the parties has been expresscdin
alater docvment.

What you have got to find out is what intenti.:. was communicated by one side
to the other and with what common intention and common agreement they
made their bargain.”’

11 Huddersfield Banking Co Lid v Henry Lister & Son Lid [1895] 2 Ch 273 ar 285-286.

12 Cundy v Lindsay (1878) 3 App Cas 459; p 277, below.

13 See also the instructive judgment of the High Court of Ausualia in Svanesie v McNamara
(1936) 96 CLR 186. the High Court, without denying the equitable jurisdiction. took
a narrow view of when it should be exercised. In Wilham Sindall plc v Cambridgeshire County
Council [1994] 3 All ER 932, Evans L certainlv assumed that there was an cquitable rule
wider in scope than the common law rule though neither rule was applied in the case.
Whatever the width of the equitable doctrine 1 does not extend to relieving a partv
against a bad bargain Clanon Ltd + Nanoenal Provident Institution [2000] 2 All ER 265

14 Craddock Bros Lid v Hunt [1923] 2 Ch 136. Sec also United States v Motor Trucks Ltd

[1924] AC 196.

Unated Sigies v Motor Trucks Lid [1924] AC 196. Shrpley UDC o Bradford Corpn [1936]) Ch 375

ai 394345 The junsdiction is discredonary bul it 1s not a ground for refusing to exercisc

the discrevon that the applicavon 1s 1o correct an error which would otherwise lead to the

pavmeni of more wax than necessan. Re Slcock's Will Trusis (19797 1 All ER 85&

16 Lowel! ané Chrsimes Lid v Wall (19117 104 LT 85, per Cozens-Hardv MR,

17 Tovd ar 95, pey Buckler L

.--'
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[t has long been settled that oral evidence is admissible to prove that the

intention of the parties expressed in the antecedent agreement, whether

written or not, does not represent their true intention. Thus, rectification™
formsan exception. buta justifiable exception, to the cardinal principle that

parol evidence cannotbe received to contradictor to vary a written agreement.

The basis of that principle is that the writing affords better evidence of the

intention of the parties than any parol proof can supply; but to allow it to

operate in a case of genuine mistake would, as Story has said,

.. be to allow an act originating in innocence to operate ultimately as a fraud, by
enabling the party who receives the benefit of the mistake to resist the claime of
justice under the shelter of a rule framed to promote it. In a practical view, there
would be as much mischief done by refusing relief in such cases, as there would be
introduced by allowing parol evidence in all cases to vary written contracts.'

A question that has longagitated the courts and upon which conflicting dicta
are to be found is whether the common intention of the partiss must have
crystallised into a legally enforceable contract prior to the written document
whose rectification is sought. The controversy was not resolved until the
decision of the Court of Appeal in Joscelyne v Nissen'® where the facts were these:

The plaintiff, who shared = house with the defendant, his daughter, proposed
to her thatshe should take over his car-hire business. Atan early stage in the
ensuing conversations, it was made clear thatif the proposal were accepted,
she should pay all the household expenses, including the electricity, gas
and coal bills due in respect of the part of the house occupied by her father.
This oral bargain no doubt disclosed the common intention of the parties,
butit could not be described as a finally binding contract. The discussion
culminated in a written contract which, on its true construction, placed no
liability upon the daughter to pay the household expenses. After honouring
the bargain for a time, she ultimately refused to pay the electricity, gasand
coal bills, though she continued to take the profits of the business.

Inan action brought by the father, it was ordered that the written document
be rectified so as specifically to include the daughter’s liability for these bills.
Her argument that the liability had not been imposed upon her by an
antecedent contract was rejected. The court endorsed the view of Simonds |
expressed in Crane v Hegeman-Harris Co Inc,™ that

.. itis sufficient to find a common continuing intention in regard to a particular
provision or aspect of the agreement. If one finds that, in regard to a particular
point, the parties were in agreement up to the moment when they executed their
formal instrument, and the formal instrument does not conform with that
common agreement, then this court has jurisdiction to rectify, although it may
be that there was, until the formal instrument was executed, no concluded and
binding contract between the parties.'

18 Story Equity [urisprudence s 155.

19 [1970] 2 QB 86. Baker 86 LQR 303; Bromley 87 LQR 532;

20 [1971] 1 WLR 1390n at 1391, adopting the view of Clauson | in Shipley UDC v Bradford
Corpn [1936] Ch 375. Crane v Hegeman-Harris Co Inc was decided in 1939 and reported
in [1939] [ All ER 662, but this report omits several pages of the judgement.

1 [1939] 1 All ER ac 664. For inconsistent dicta, see Mackenzie v Coulson (1869) LR 8 Eq
368 at 375, per James V-C; Faraday v Tamworth Union (1916) 86 L] Ch 436 at 438, per
Younger [; Lovell and Christmas Lid v Wall (1911) 104 LT 85 at 88, per Cozens-Hardy
MR: W Higgins Ltd v Nerthampton Corpn [1927] 1 Ch 128 at 136, per Romer [; Frederick
E Rose v Wm H Pim Ltd [1953] 2 QB 450 at 461, per Denning LJ.
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An antecedentagreement, for instance, is rectifiable notwithstanding that it
isunenforceable because ofits failure to com ply with some statutory provision
requiringitto be in writing or to be supported by written evidence.? Thus, the
resultis that ‘voudonotneed a prior contract, buta prior common intention’,

The burden of proving this common and continuingintention liesupon the
party who claims that the written contract should be rectified.* As regards the
standard of proof required, all that can be said is that the claim will fail unless
the common intention upon which it is based is proved by convincingevidence.
Itis not necessary that the evidence should be ‘irrefragable’ as Lord Thurlow
once suggested, or that it should settle the question ‘bevond all reasonable
doubt’ as is demanded by the criminal law.* If the negotiations leading up to
the execution of the written instrument were vague #nd inconclusive, so that
it is impossible to ascertain what the parties really meant, then the writing
represents the only agreement that has been concluded, and there is no
antecedent and common intention upon which notification can be based.*

Moreover, it must be shown that the alleged common intention, though
once undoubtedlyreached, continued unchanged down to the time when the
instrument wasreached. Proof that the parties varied their original intention
and that the instrumentrepresents what they finallyagreed is fatal to a suit for
rectification.’

Finally, it must be emphasised that the issue relates not to the individual
intention of the parties, butto their common intention. If the defendant can
satisfy the court that he understood the agreement to be exactly what was
stated in the written instrument, rectification will be excluded.” There are
some old cases in which a mistake by one party has by itself been relied o1 by
the court to justify offering the other partv the choice between submitting te
rectificaton or having the whole contraci rescinded but these were overrujed
bythe Courtof Appeal in Riverlate Propertics Ltd v Paul* A mistake by one party,
which is known to the other party, will suffice 1o justify rectification however,
atleastwhere the knowledge of the other partyis tantamount to sharp practice.
Even the need for sharp practice was denied in Thomas Bates ¢ $Son Lid v
Windham’s (Lingerie) Ltd® provided that it would be in equitable to allow one
party to take advantage of the other’s mistake. It was said to be essential that
the one party's mistake is known to the other in Agip SpA v Navigazione Alta
Italia S§pA™ but this was denied by the Court of Appeal in Commission forihe New
Towns v Cooper (GB) Lid" where Stuart-Smith L] said:

I would hold that where A intends B to be mistaken as to the constructon of the
agreement, so conducts himself that he diverts B's attention from discovering the

2 United States v Motor Trucks Lid [1924] AC 196. A decision dealing with the now repealed
s 4 of the Sale of Goods Act 1895,

S Tucker v Bennett (1887) 38 ChD 1 at 8, per Cotton LJ.

4 Joscelyne v Nissen [1970] 2 QB 86 at 98, per cunam. For Lord Thurlow’s remark. see
Shelburne v Inchiguin (1784) 1 Bro CC 338 a1 841. Thomas Bates ¢ Son Lid v Wyndham's
(Lingene) Lid [1981] 1 All ER 1077, [1981] 1 WLR 505.

5 C H Pearce Ltd v Stonechester Lid [1983] CLY 451.

6 Marquess of Breadalbane v Marguess of Chandos (1887) 9 My & Cr 711 (rectification of
a2 marnage settiement).

“? Liovd 1 Stanbury [1971] 2 All ER 267, [1971) ] WLR 585,

8 [1975) Ch 133, [1974) 2 All ER 656,

@

{1981] 1 All ER 1077, [1981] 1 WLR 505
10 [1984) 1 Liovd '« Rep 855
11 [1995] 2 All ER 9929 a1 946
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mistake by making false and misleading statements, and B in fact makes the very
mistake that A intends, then notwithstanding that A does not actually know, but
merely suspects that B is mistaken, and it cannot be shown that the mistake wag
induced by any misrepresentation, rectification may be granted. A’s conduct is
unconscionable and he cannot insist on performance in accordance to the strict
letter of the contract; that is sufficient for rescission. But it may also not be unjust
orinequitable to insist that the contract be performedaccording to B's understanding,
- where that was the meaning that A intended that B should put upon it.

Of course if the document is unilateral, as in a voluntary settlement, it is the
intention of the settlor which is important: Re Butlin's Settlement Trusts.”

B. WHERE AN APPARENT AGREEMENT IS ALLEGED TO BE
VITIATED BY MUTUAL OR UNILATERAL MISTAKE

The second category of case is where to outward appearances a contract has
been concluded, but one of the parties alleges that his mind was atfected by
afundamental mistake of factand thathe never intended to make that precise
contract. Here, unlike the case of common mistake, the question of consent
is directly raised. [tis alleged that despite appearances there is no genuine
agreement since there is no corresponding offer and acceptance. X. who
admittedly: accepted Y's offer to sell certain pearls, now alleges that he
thoughtthat he was being offered real pearls, notimitation as in fact they are.

- Before considering the manner in which the law deals with such an
allegation it is necessary to emphasise thatat common law only fundamental
mistake is material. This principle was stated by Blackburn | in a passage that
has always been regarded asan authoritative statement of the law.” A mistake
is wholly immaterial at common law unless it results ina complete difference
in substance between what the mistaken party bargained for and whatin fact
he will obtain if the contract is fulfilled; as for example where the buyer
intends to buy real: pearls and the seller intends to sell imitation pearls.
Translated into the familiar rubric of offer and acceptance, this means that the
only type of mistake which is ever capable of excluding offer and acceptance
is one that prevents the mistaken party from appreciating the fundamental
character of the offer or the acceptance. The formation of agreement depends
upon the correspondence of offerand acceptance, and if the offer is made in
one sense butaccepted in another, asin the example of the real and imitation
pearls, there is at least ground for arguing that there is no consent and
therefore no genuine agreement. The mistaken party can atany rate say—for
whatitis worth—that he personally did notintend to make the contractwhich
he appears to have made.

But once it is admitted that he accepted and intended to accept the precise
offer made to him, he obviously cannot deny the existence of the resulting
agreement merely by proving that his acceptance was due to a mistake. The
evidence may show, for instance, that in a contract for the sale of land the
purchaser intended to purchase thatland from thatvendor at that price, but that
his reason for doing so was his mistaken idea that the land was rich in minerals.
In otherwords, he would not have concluded the bargain had he appreciated the

12 (1976] Ch 251, [1976] 2 All ER 483.
13 Kennedy v Panama Royal Mail Co {1867) LR 2 QB 580 at 587.
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true posiuon. Nevertheless, there was no fundamental mistake. He understood
the true character of the offer, he intended 1o accept the exact terms proposed
by the vendorand therefore itis vain for him to deny the existence of a common
intenton. This is 50 even though his inflated view of the value of the Jand was
known to thevendor. In this case, equitable relief may conceivably be available to
him" but he may not plead that the contract is a nullity. No doubt the motive or
reason that persuaded him to conclude the agreement was utterly false, but an
agreementintentionally made does not cease to be an agreement merelybecause
it has been actuated by a mistaken motive. This truism was copiously illustrated
by Lord Atkin in the following passage.

A buys B's horse; he thinks the horse is sound and he pays the price of a
sound horse; he would certainly not have boughtthe horseif he had known
as the factis that the horse is unsound. If B has made no representation as
to soundness and has not contracted that the horse is sound, A is bound
and cannotrecover back the price ... A agreestotake on lease or to buy from
B an unfurnished dwelling house. The house is in fact uninhabitable. A
would never have entered into the bargain if he had known the fact. A has
no remedy. and the position is the same whether B knew the facts or not.
solongashe made norepresentation or gave nowarranty. A buys a roadside
garage business from B abutting on a public thoroughfare; unknown to A
butknown toB,ithasalreadybeen decided to construct a bypass road which
will divert substantally the whole of the raffic from passing A's garage.
Again A has no remedy. All these cases involve hardship on A and benefit
to B, as most people would say, unjusuy. They can be supported on the
ground that 1t is of paramount importance that contracts should be
observed, and that if parties honestly comply with the essentals of the
formation of contracts—ie, agveein the same term on the same subject-matier—
they are bound, and must rely on the stipulations of the contract for
protection from the effect of facts unknown to them.

ltshould also be emphasised that the burden of persuading the court to disturh
what to outward appearancesisa binding contract falls on the partvwho alleges
the mistake. Moreover. the burden is not light, for the result of holding that
there is no contract mav seriously prejudice a third partvwho hasin good faith
made a bargain relating to the subject matier of the apparent agreeinient.

1 EFFECT OF MUTUAL AND UNILATERAL MISTAKE AT
COMMON LAW

¢ Mutual mistahke
Letusfirst examine the case of mutual mistake, where each partyis mistaken
as to the other's intention, though neither realises that the respective

14 Pp 281-283. below
15 Bell v Lever Bros Ltd [19327 AC 167 at 224. per Lord Atkin. The case of Smith Hugies
(1871) LR 6 QB 597, illustrates how difficuli it mav be 10 decide whether the prrties
agreed in the same terms on the same subject matter. In Ing Kaur v Chief Consici o+ for
Hampshire [1981] 2 All ER 430 [1981) 1 WLR 578 a customer approached =z
supermarket checkout bearing 2 pair of shoes one with a £6.9G price tag and the other
@ £4.99 price 120 The cusiomer intended to pav whatever price the cashier rang up
but hoped that as happened. the cashier would mnng up £4.99. It was held thai the
customer has comminted no enminal off*nce as there was a2 valid contract Quarere
whether a court would reason in the same wav in a civil case



279 Mistake

promises have been misunderstood. This situation would arise, forinstance,
'f B were to offer to sell his Ford Sierra car to A and A were to acceptin the
belief that the offer related to a Ford Granada. In such a case, no doubt,
the minds of the parties could be probed, genuine consent would be found
wanting. But, the question is notwhat the parties had in their minds, but what
reasonable third parties would infer from their words or conduct.
Applying itself to that task, the courthas to determine what Austin called
‘the sense of the promise’." In other words, it decides whether a sensible
third party would take the agreement to mean what A understood it to mean
or what B understood it to mean, or whether indeed any meaning can be
attributed to it at all. The premisor may have made his promise in one sense,
the promisee may have accepted itin another. There may have been mistake
ofa fundamental characterwhich caused the one to putawrong interpretation
upon the promise of the other. But it is for the court to decide what, if any, is
the interpretation to be put on what the parties have said or done.
In a leading case, Blackburn ] explained the attitude of the law. He said:

If whatever a man's real intenton may be, he so conducts himself that a
reasonable man would believe that he was assenting to the terms proposed by the
other party, and that other party upon that belief enters into the contract with
him, the man thus conducting himself would be equally bound as if he had
intended to agree to the other party’s terms.'’

Again in another case, Pollock CB said:

Ifany person, bya course of conductor byacual expressions, so conducts himself
that another may reasonably infer the existence of an agreement ... whether the
party intends that he should do so or not, it has the effect that the party using
that language or who has so conducted himself, cannot afterwards gainsay the
reasonable inference to be drawn from his words or conduct.*?

The resultis that if, from the whole of the evidence, a reasonable man would
infer the existence of a contract in a given sense, the court, notwithstanding
amaterial mistake, will hold thata contractin thatsense is binding upon both
parties. The apparent contract will stand. Two decisions may be cited by way
of illustratons.

In Wood v Scarth:?

The defendant offered in writing to let a public house to the plaintff for
£63 ayear, and the plaintiff, afteran interview with the defendant's clerk,
accepted the offer by letter. The defendant intended that a premium of
£500 should be payable in addition to the rentand he believed that the
clerk had made this clear to the plaintiff. The latter, however, believed that
his only financial obligation was the payment of rent. ;

[t was held at nisi prius that the apparent contract must stand. The mistake of
the defendant could not at law gainsay what would obviously be inferred from
the acceptance of his exact offer.

In Scott v Littledale*

16 Lectures on Jurisprudence Lect 21, note 39.

17 Smith v Hughes (1871) LR 6 QB 597 at 607.

18 Cornish v Abington (1859) 4 H & N 549 at 336.

19 (1858) 1 F & F 293. The full facts cannot be appreciated unless the earlier case in equity
between the same parties (1855) 2 K & ] 33, is also considered.

20 (1858) 8 E & B 815. N



The two categories of cases 273

The defendantssold bysample to the plainiiffa hundred chests of tea then
lying in bond ‘exthe ship Sturof the Fast’ b - later discovered that they had
submitted a sample of a toally differen iea lower in quality than that
contained in the chests,

In an action for non-delivery of the hundred chests, the common law court,
thoughitconceded thatthe sellers mightbe entited to partial reliefin equity,
re:used to declare the contract void. The sellers had no doubt submitted a
wrong sample by mistake, but theywere preciuded bvtheir own conduct from
disputing the natural inference that would be drawn from the facts. ;

Cases mav occur, of course, inw! ich itis impossible tompute anvdefinite
agreement to the parties. If the evidence is so conflicting that there is nothing
sufficiently solid from which to infer a contract in any final form without
indulging in mere speculation, the court must of necessity declare that no
contract whatsoever has buen created.

An illustration of this situation is Seriven Bros & Co v Hindley & Co:!

Thiswasan action torecover the price of some Russian tow alleged to have
been sold atan auction by the plaintiffs 1o the defendants. The auctionec r
was emploved to sell both hemp and tow. and his catzlogue specified two
separate lots, one comprising 47, the other 1 76 bales. The caialogue failed
to state that the latter contained tow, not hemp.The same shipping mark,
indicating what ship had brought the goads to England, was entered
against each lot. Samples of ech lot were on view, but the defendan ts did
not inspect these as they had already seen samples of the hemp at the
plaintff'sshowrooms. The defendants, believing thatboth lots contained
hemp, successfully bid an extravagant price for the 176 bales of tow.
Witnesses from both sides admitted that in their experience Russian tow
and Russian hemp had never been landed from the same ship under the
sam. shipping mark.

Here the plaintiffs intended to sell tow, the defendants intended to buy
hemp. The plaintiffs were unaware of the intention to bid for hemp onlv, for
though the auctioneer realised that the defendants had shown z lack of
Jjudgmenthe thought that this merelyreflected theirignorance of the market
value of tow. Though clearlv i'jere was no genuine agreement between the
pé. tes. the question was whether the judge should presume the existence of
2 contract for the sale of tow. This he declined to do. The sense of the promise
ould not be determined. Owing to the ambiguity of the circumstances it
could not be affirmed with reasonable certituue which commodit was the
subject of the contract. There was therefore no binding contract.
In the leading case of Raffles v Wichelhaus® the facts were these:

Aagreedtobuvand Bagreed tosell a consignmentof cotton which was 1o arrive
‘ex Peerless from Bombay'. In actual fact two ships called Peerless sailed from
Bombay, onein October, the otherin December. Itwas held that the buver was
not liable for refusal to accept cotton despatched by the December ship.

For procedural reasons the court never decided whetherthere wasa contract
or not. All that was actually decided was that it was open to the defendant 1o

1 [1913) 3 KB 564. CF Tamplin v James, p 281. beiow; contra, Jaffev 10 Bracion L] 10¢ a:
110
2 {1864) 2 H & C 906. See Simpson 01 LQR 247 at 26¢, Simpson 11 Cardozo LR 28~
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show that the contract was ambiguous and that he intended the October ship.
If the case had gone to trial it would then have been open to the jury to hold
either that there was no contract or to hold that there wasa contract either for
the October ship or the December ship. In modern terms this would turn on
whether a reasonable man would deduce an agreement from the behavipur
of the parties though in 1864 it might well have been thought to turn on
whether the partes actually intended the same ship.

b Unilateral mistake

We must now consider the attitude of commouw law to-unilateral mistake, the
distinguishing feature of which, as we have seen, is that the mistake of X is
known to the other party, Y. It must be stressed that, in this context, a man is
taken to have known what would have been obvious to areasonable personin
the light of the surrounding circumstances. Thus in HartogvColin and Shields:*

An offer was accepted tosell certain Argentine hareskins ata certain price
per pound. The preliminary negotiations, however, had proceeded-on the
clear understanding that the skins would be sold atso much per piece, not
per pound, and at the trial expertevidence proved the existenceof atrade
custom to fix the price by reference to-a piece. The value of a piece was
approximately one-third of that of a pound.

It was held that the buyer mustbe taken to have known the mistake made by
the sellers in the formulation of their offer. -

The majority of cases in which the question of unilateral mistake has arisen
have been cases of mistaken identity, and their examination will serve toshow
the way in which the courts approach the problem.*

Suppose that A, pretending to be X, makes an offer to B which B accepts
in the belief that A is in fact X. In subsequent proceedings arising out of this
transaction, B alleges that he would have withheld his acceptance had he not
mistaken A’s identity. If this allegation is proved and if B's intention was
known to A at the time of the accepiance, there is,as a matter of pure logic,
no correspondence between offerand acceptance and therefore there should
be no contract. Nevertheless, outward appearances cannotbe neglected, and.
the prima facie presumption applicable to this type of case is that, despite the
mistake, a contract has been concluded between the parties. The onus of
rebutting this presumption lies upon the party who pleads mistake.”

To discharge this burden, he must prove (i) thathe intended to deal with
some person other than the person with whom he has apparently made a
contract; (ii) that the latter was aware of this intention; (iii) thatag the time
of negotiating the agreement, he regarded the identity of the other contracting
party as a matter of crucialimportance; and (iv) thathe took reasonable steps
to verify the identity of that party.

(i) The first of these requirements presupposes a confusion between
two distinct entities. If this is not the case there is no operative mistake. Two
cases illustrate this point. In Sowler v Potter:®

[1939] 3 All ER 566.

See Williams 23 Can Bar Rev 271, 380.

le upon the offeree in the hypothetical case given above but if the offeror is the
mistaken person the onus lies upon him.

6 [1940] 1 KB 271. For a fuller report, see [1939] 4 All ER 478. For a criticism of the
decision, see Goodhart 57 LQR 228.
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In May 1938, the defendant, who was then known as Ann Robinson, was
convicted of permitting disorderly conduct ata café in Great Swan Alley,
EC. In July of the same vear she assumed the name of Ann Potter and
negotiating under thatname obtained a lease of Mrs Sowler’s premises in
Coleman St, EC. The agentwho had conducted the negotiations on behalf
of Mrs Sowlerstated in evidence that he remembered the conviction of Ann
Robinson. ‘Therefore’, said the trial judge, ‘he thought when he entered
into this contract with the defendant that he was entering into a contract
with some person other than the Mrs Ann Robinson who had been
convicted.’

On this interpretation of the facts Tucker ] held the lease to be void ab initio,
since the plainuff was mistaken with regard to the idendrty of the tenant.

It may be questioned, with respect, whether this decision was correct. At
the time when the agent concluded the bargain, the possibility that the
defendant might be Ann Robinson was not within his contemplation, and
therzefore he could scarcely deny that he intended to grant the lease to the
person with whom he had dealt. It is no doubt true that he would not have
formed this intention had he appreciated what manner of person the tenant
was, butonceitwasclear thathe had thatintention in fact the mistaken reason
or motive that induced it was not enough to nullify the lease. To apply the
words of AL Smith L] inan earlier case, there was only one entity—the woman
known atone momentas Ann Robinson, atanother as Ann Potter—and it was
with this one entity that the landlord intended to contract.” On the other hand
the leasc was clearly voidable on the ground of fraudulent misrepresentation,
for in answer to a request for a reference, the defendantsubmitted the name
ofacertain Mr Hopfenkopf, an obviousaccomplice in her crafty scheme. This
gentleman, according to the finding of the judge, ‘deliberately wrote whathe
knew perfectly well to be untrue for the purpose of deceiving the plainuff’.!
The lease was therefore voidable and there was no reason to invoke the law of
mistake.’

In King's Norton Metal Co Ltd v Edridge, Merrett & Co Ltd:"®

A man named Wallis, for the purpose of cheating, set up in business as
Hallam & Co. He prepared writing paper at the head of which was a faked
illustration of a large factoryand astatement that Hallam & Co had depots
at Belfast, Lille and Ghent. Writing on this paper, he ordered and obtained
goods from the plaintiffs which were later bought from him in good faith -
by the defendants. The plaintiffs had previously sold goods to Wallis and
had been paid by a cheque signed ‘Hallam & Co’. In an action against the
defendants for the value of the goods, the plaintiffs contended that their
apparent contract with Hallam & Co was void, since they mistakenly
believed that such a firm existed, and that therefore the property in the
goods still resided in them.

The contention {ailed. The plaintiffs, since they could not have relied on the
creditof a non-existent person, must have intended to contract with the writer

King's Norton Mertal Co Lid v Edridge, Merrett & Co Lid {1897) 14 TLR 98 at 99.
This aspect of the case is reported only in [1939] 4 All ER 478.

Disapproval of the detision was expressed by the Court of Appeal in Gallie v Lee [1969]
2 Ch 17 at 33, per Lord Denning; at 41, per Russell L]; at 45, per Salmon LJ.

10 N 7, above. See also Porter v Latec Finance (Queensland) Pty Ltd (1964) 111 CLR 177.
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ofthe letter, though of course they would not have formed this intention had
they known that he was masquerading under an alias. They were unable 10
showihat they meant to conwract with Hallam & Co., not with Wallis, for there
wasno other entityin question. The contract was no doubtvoidable for fraud,
but as it had not been avoided at the time of the sale by Wallis to the
defendants, the title of the latter jrevailed over that of the plaintiffs.

(ii) To sausfy the second requirement, the mistaken party must prove
thatthe other party was aware of the mistake. This requirementseldom causes
difficulty, since in the majority of cases the mistake has lieen induced by the
fraud of that party. In Boulton v Jones,” however, the matter was by no means
clear.

Jorzs, who had been accustomed to deal with Brocklehurst, sent him a
written order for 50 feet of leather hose on the very day that Brocklehurst
had transferred his business to his foreman, the plaintiff. The plaintff
executed the order, but Jones accepted and used the goods in the belief
that they had been supplied by Brocklehurst. He refused to pay the price,
alleging that he had intended to contract with Brocklehurst personally.
since he had a set-off which he wished to enforce against him.

Ivwas held that Jones was not liable for the price, but it is not clear whether
the mistake was regarded by the court as unilateral or mutual. If the court was
convinced that the plaintiff knew of the set-off and therefore that the order
wasnotintended for him, the contract was clearlyvitiated by unilateral mistake
and was rightly held void.” But or the facts as a whole it is perhaps more
reasonable to treat the mistake as mutual. On this interpretation the sense of
the promise fell to be determined, and the decision is more difficult to
support. A disinterested spectator, knowing nothing of the set-off and looking
at the circumstances objectively, would naturally assume the identity of the
supplier to be a matter of indifference to the purchaser of such an ordinary
commodity as hose p/iping.

Most of the identity cases, however, have been obvious examples of unilateral
mistake and in most the mistake has been due to the fraud of one of the parties.
A clear instance is Hardman v Booth® where the facts were these:

X, one of the plaintiffs, called at the place of business of Gandell & Co.
This firm consisted of Thomas Gandel] only, though the business was
managed by a clerk called Edward Gandell. X, being fraudulently
persuaded by Edward that the latter was a member of the firm, sold and
delivered goods to the place of business of Gandell & Co but invoiced
them to ‘Edward Gandell & Co’. Edward, who carried on a separate
business with one Todd, pledged the goods with the defendant for
advances bona fide made to Gancell & Todd. The plaintiffs now sued the
defendant for conversion.

1

-

(1857) 2 H & N 564, 27 L] Ex 117, It should be noted that the report of this case given

in Hurls:one and Norman is incomplete, and that for a proper understanding of the

Jjudgment, reference should be made to the other reports, especially to the Law

Journal. N

12 Bramwell B seems to have taken this view of the facts. for he said: "It is an admitted
fact that the defendant supposed he was dealing with Brocklehurst, and the plaintff
misied him by executing the order unknown 1o him: (1857) 97 L] Ex at 119.

13 (1863) 1 H & C 8083:
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Here no contract of sale ever came into existence, since X's offer was made
to Thomas only, and Edward, though he knew this fact, purported to accept
it for himself. Edward thus zcquired no title to the goods capable of transfer
to the innocent defendant, and the latter was liable for conversion.

(iii) Controversy is most frequently provoked by the need to satisfy the
third of the requirements—that, at the time of negotiating the agreement, the
person labouring under the mistake regarded the identity of the other
contracting party asa matter of crucialimportance, and that this was apparent
from his conduct during the negotiations. The problemarose inan acute form
in the case of Cundy v Lindsay:"

A fraudulent person named Blenkarn, writing from ‘37 Wood St,
Cheapside’, offered to buy goods from the plaintiffs, and he signed his
letter in such a way that his name appeared to be 'Blenkiron & Co’. The
latter were a respectable firm carrying on businessat 123 Wood St. Blenkarn
occupied a room which he called 37 Wood St, but in fact its entrance was
from an adjoining street. The plaintiffs, who were aware of the high
reputation of Blenkiron & Co, though they neither knew nor troubled to
ascertain the number of the strect where they did business, purported to
accept the offer and despatched the goods to ‘Messrs Blenkiron & Co, 37
Wood St, Cheapside'. These were reccived by the rogue Blenkarn, and he
in turn sold them to the defendans, who took them in all good faith. The
plaintiffs now sued the defendants for conversion.

The case is difficult, for the facts admitted of two different inferences.

First, it might be inferred that, just as in Hardman v Beoth, the plaintiffs
intended to sell to Blenkiron & Co, but that Blenkarn fraudulzntly assumed
the position of buyer. If this represented the true position, an offer to sell to
Blenkiron & Co was knowingly ‘accepted’ by Blenkarn and therefore no
contract would ensue.

Secondly, unlike Hardman v Booth, it might be inferred that the plaintiffs,
though deceived by the fraud of Blenkarn, intended or were at least content
to sell to the person who traded at 37 Wood St, from which address the offer
to buv had come and to which the goods were sent. If this were the true
position, there was a contract with Blenkarn of 37 Wood St, though one that
was voidable against him for his fraud.

The sec: 1d inference was drawn unanimously by three judges in the
Que:n's Bench Division,” but the Court of Appeal and the House of Lords,
with equal unanimity, preferred the first view.

Such a conclusion prejudices third partieswho later dealin good faith with
the fraudulent person. On the view of the facts taken by the House of Lords,
the defendants in Cundy v Lindsay were of course liable, for there had never
been a contract of sale between the plaintiffs and Blenkarn, and Blenkarn
therefore possessed no title which he could pass to a third person. On the
other hand, had the view of the facts taken by the Queen’s Bench Division
prevailed, while the contractbetween the plaintiffs and Blenkarn would have
been voidable for the latter’s fraud, the defendants would nevertheless have
been secure, since thev had innocently acquired this voidable title to the
goods before it had in fact been avoided by the plaintiffs.

i4 (1878) § App Cas 439.
15 Cundy v Lindsay (1876) I QBD 348, per Blackburn, Mellor and Lush JJ.
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The problem whether this third requirement has been satisfied has
proved even more troublesome where the contract has been made inter
praesentes, not through the postas in Cundy v Lindsay. Three cases concerned
with this aspect of the problem invite comparison: Phillis v Brooks Lid, Ingram
v Littleand Lewis v Averay.

The facts of Phillips v Brooks, Ltd'* were as follows:

A man called North entered the plaintiff’s shop and selected pearls of the
value of £2,550 and a ring worth £450. He then wrote outacheque for£3.000
sayirz, as he did so, ‘Yousee who I am, I am Sir George Bullough’,and then
gave an address in St James’s Square. The plaintiff had heard of Bullough
and upon consulting adirectory found that helived at the address given. He
then said: ‘Would you like to take the articles with you?' North replied: "You
had betir have the cheque cleared first, but I should like to take the ring,
as it is my wife’s birt;day tomorrow.’ The plaintiff let him do so. North
pledged the ring for £350 to the defendant, who had no notice of the fraud.
These facis, as in Cundy v Lindsay, admitted of two possible answers. The
plaintiff either intended to sell the ring to the person pre:ent in the shop,
whoever he was, or he intended to sell to Bullough and to nobc dy else. If the
first solution was correct, then a contract of sale had been concluded, though
one that was voidable for the fraudulent representation of North that the
means of payment would be furnished by Bullough. Being voidable, ie, valid
until disaffirmed, a good title to the ring would be acquired by the defendant.
If, however, the second solution was-correct, then the plaintiff’s mistake
prevented a contract from arising. Not even a voidable title would pass to
North, and the defcndant.could acquire no right of property whatsoever.
Horridge ] adopted the first solution. He drew the inference that the
jeweller, doubtless gratified that he had secured Eullough as a customer,
intended, come what might, to sell to the person present in the shop. Itis
submitted, with respect, that this was the correct inference. The jeweller
could succeed only upon proof that \e intended to contract with Bullough
and with nobody else, butin fact the evidence that he tende;cd scarcely
supported this view. Beyond looking up Bullough’s addressin adirectory, he
had taken no steps to verify his customer’s story and it would seem that he
deliberately took the risk of the story heing true.
The facts in Jngram v Little” were these:

A swindler, falsely calling himself Huichinson, went to the residence of the
plaintiffs and negotiated for the purchase of their car. They agreed to sell it
to him for £717, but, on hearing his proposal to pay by cheque, called the
bargain off. He therefore told them that he was P G M Hutchinson having
businessinterestsin Guildford and that he lived at Stanstead House, Caterhzm.
Upon hearing this, one of the plaintiffs slipped out of the room, consu’ied the
telephone directoryatanearby post office and verified thatP GM Hutchinson
lived at the Caterham address. Feeling reassured, the plaintiffs, though they

16 [1919] 2 KB 243. The only case concerning mistake inter praesentes 1o reach the House
of Lords is Lake v Stmmons [1927]) AC 487 bui that case can be regarded as doing no
more than decide the meaning of the word ‘customer’ in an insurance policy. See also
Dennant v Skinner and Collom [1948] 2 KB 164, [1948) 2 All ER 29: Citibank Bank ple
v Brown Shipley & Co Ltd [1991] 2 All ER 690

17 [1961) 1 QB 81, [1860) 3 All ER 332. See Hall [1961] CL] B6



The two categories of cases 279

had never previously heard of P G M Hutchinson, agreed to sell the car to the
swindler. He later sold it to the defendant who acted in good faith.

These facts raised similar problems to those which confronted Horridge | in
Phillips v Brooks Ltd® but, unlike that learned judge, the majority of the Court
of Appeal held that the offer of the plaintffs to sell the car was to be
interpreted as made solely to P G M Hutchinson and that the swindler was
incapable of accepting it. The plaintffs therefore succeeded in their claim
against the defendant for the return of the car or alternatively for damages.

The facts of Lewis v Averay,”® the most recent decision on the subject, were
these:

Arogue, posing as Richard Greene the well-known film actor, called upon
the plaintffand offered to buy his car which was advertised for sale at £450.
Theplaintiffaccepted the offer, and was given a cheque, signed RA Green,
for £450. Afraid that the cheque mightbe worthless, he resisted a proposal
that the car should be removed atonce. The rogue, by way of showing that
he was Richard Greene, produced a special pass of admission to Pinewood
Studios bearing an official stamp. Satisfied with this, the plaintiff handed
over the log book and allowed the car to be taken away. The cheque had
been stolen and was worthless. The rogue, now passing as Lewis, sold the
car to the defendant and handed over the log book to him.

Theaction of conversion by the plaintiff forthe recovery of the car og its value
failed. The Court of Appeal followed: Phillips v Brooks Lid, expressed
disagreemenc with: /ngram v Little, and held. that despite his. mistake, the
plaintiff had concluded a contractwith the rogue. He had failed to rebut the
prima.facie presumption thathe had made a contractwith the rogue when he
allowed the carto be taken away. The contract was no doubtvoidable for fraud,
butit could notbe avoided now that the car had come into the hands of an
innocent purchaser for value.

Between these three cases it is not easy to differentiate; and the task has
been complicated by the suggestion now current in judicial and academic
circles, though vigorously rejected by Lord Denning MR,™ that a distinction
must be drawn between the identity and the attributes of a person. Itis said
thata mistake as to attributes, as opposed to identity, will notsuffice toenable
the contract to be treated as void abinitio. The distinction reflects, asin a glass
darkly, the views of Aristotle,' but whatever its significance in philosophy it is
notasafe guide through the crude problems of litigation. If A seeks to escape
from hisapparentcontractwith B, he must sausfy the court that he mistakenly
identified B with X. He will fail unless he shows.that by his behaviour during
the process of negodating the contract he made itabundantly clear thatsuch
identification was a matter of crucial importance to him. This he will usually
seek to do by showing that his mind was directed to some particular attribute
possessed by X butwanting in B. This attribute will vary with the circumstances.
[n one case it may be credit-worthiness or social standing; in another it may
be skill in some vocation. A hypothetical example of the latter was suggested
by Pearce L] in Ingram v Little.

18 [1919] 2 KB 243.

19 [1972] 1 QB 198, (1971] 3 All ER 907.

20 Lewis v Averay (1972] 1 QB 198 at 206, [1971] 3 All ER 907 at 911.

| See Bertrand Russell History of Western Philosophy (2nd impression, 1947) p 185.
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If a man orally commissions a portrait from some unknown artist who had
deliberately passed himself off, whether by disguise or merely by verbal cosmetics,
as a famous painter, the imposter could not accept the offer. For though the
offer was made to him phvsically, it is obviously, as he knows, addressed 1o the
famous painter. The mistake in identitv on such factsis clear and the nature of
the contract makes it obvious that the identity was of vital importance to the
offeror.?

In short, it is submitted that for legal purposes, ‘identity’ is not opposed to
‘attributes’. Rather, it is made manifest by them. It is tempting, indeed, to
suggest-that a person’sidentity is but an amalgam of his various attributes.
(iv) Itisnotenough forthe plaintiff to show thathe had made known the
importance whiclh he attached to the identrty of the other party. In all cases,
whether the contrictismade inter praesentes or inter absentes, he must go further
and establish thai he took all reasonable steps to verify the idendry of the
person with whom lie was invited to deal. This, perhaps, is the heart of the
matter. In Phillips v Brooks Ltdand Lewis v Averaythe respective plaintiffs failed
because their attempts to test the truth of what they had been told were
inadequate. What is surprising is that the same conclusion was not reached
in Ingram v Little. i
It is sometimes said that the distinction between a contract made inter

praesentes and one made inter absentes is one of law. The distinction, however,
i1smerelyone of fact. Itmay, no doubt, be more difficult to rebut the prima facie
presumptionin favour of the contractwhere the offeris made to,;and accepted
‘by,“the person to whom it is-orally addressed. But the task of the person

labouring under themistake isdifferent notin kind, butin degree If in:Cundy
v:Lindsay the rogue had appeared in person armedwith forged references
purportng to come fromthe respectable Blenkiron& Go the decisionwould
scarcely have gone against the plaindffs. '

‘The three cases—PhillipsvBrooks Litd, Ingram v Littleand Lewis v Averay—are

substandally indistinguishable.on the facts.* In Lewis v Averay, the Court-of
Appeal applied Phillips v Brooks Ltd. They-doubted the-decision in fngram v
Lattleand it would now be dangerous to velyupon‘it. (Cundy v Lindsay, as 2
‘decision of the'House of Lords, is, atcommon law, unassailable, though#t is
permissible toregret theinference whichtheir Lordshipsdrewfromthefacts.
“The casesas awhole posethe familiardilemma: which of two innocent parties
is-to bear a loss caused by:the fraud of a third. The common law does not
countenance the idea-of apportionment. But 4his idea has already been

acceptedand applied bythe legislature in the doctrine of frustration. By the
‘Law Reform (Frustrated Contracts) ‘Act 1943, the courts are given, within

stated limits, the discretionto divide the loss between twoinnocent parties.*

‘This example mightwell be followed in a furtherstatute and applied 1o cases
of unilateral mistake:®

[1961) 1-QB 31 at 57.

In Phillips v Brooks Lid, the shopkeeper knew of the existence of Sir George Bullough:
in Ingram v Littie, the plaintifis had never heard of Mr P G M Hutchinson. But if this
difference is one of importance, it would seem to tell against the plaintiffs and to throw
doubt on the decision

4 Pp 648655, below.

5 This suggestion was made bv Lawson in the Rational Strength of Engiish Law (1951),
pp 69-70. It was supported bv Devlin L] in Jagram v Luttie but rejecied by the Law
Reform Committee in its Twelfth Repori (Cmnd 2958, 1966).

L KO



The two categories of cases 281

2 EFFECT OF MUTUAL AND UNILATERAL MISTAKE IN EQUITY

a Mutual mistake

Equiry follows the law in holding that a mutual mistake does not as a matter
of principle nullify a contract.* In the nature of things, indeed, there is no
room for equitable relief, since the court, after considering the mistake and
every other relevant fact, iself determines the sense of the promise. In
general, therefore, a party is notallowed to obtain rectification o« rescission
of a contract or to resist its specific performance on the ground that he
understood it in a sense different from that determined by the court.

The position is illustrated by the case of Tamplin v fames.”

Jameswho had been the highestbidderatan auctionsale ofa public house,

resisted a suit for specific performance on the ground that he had made
amistake: At the time when he made his bid he believed thata certain field,
which had long been occupied by the publican, was part of the lot offered
forsale, thoughinfactitwas heldunderaseparate lease from a third party.
There was no misdescription or ambiguity in the particulars of sale.

On these facts specific performance of the contract in the sense understood
by the auctioneer was decreed. Baggalay L] said:®

. Where there has been no misrepresentation and where there is no ambiguity in
the terms of the contract, the defendant canrot be allowed to evade the
performance of it by the simple statement that he has made a mistake. Were such
to be the law, the performance of a contract could seldom be enforced upon an
unwilling party who was also unscrupulous.

Ag-.un, where alessor’'sagent had agreed to grantalease for scvcn or fourteen
vears, which the lessor mistakenly understood to mean a lease determinable
at hisoption at the end of seven years instead of at the tenant’s option, it was
held thatspecific performance must be decreed against the lessor according
to the ordinary and accepted meaning of the words used.’

Nevertheless, the parucular remedy of specific performance, since it is
exceptional in nature, is one that lies very much within the discretion of the
courts, and there certainly are cases in which it has not been forced upon a
party who has mistaken the admitted sense of a contract. The remedy will not,
indeed, be withheld ‘merely upon a vague idea as to the true effect of the
contract not having been known',” but as Bacon VC said in one case:

[tcannot be disputed that Courts of Equity have atall times relieved against honest
mistakes in contracts, when the literal effect and the specific performance of them
would be to impose a burden not contemplated, and which it would be against all
reason and justice to fix, upon the person who, without the imputation of fraud,
has inadvertently committed an accidental mistake; and also where not to correct
the mistake would be to give an unconscionable advantage to either party."

In the case of mutual mistake, therefore, while equity generally follows the
law, it may be prepared, if the occasion warrants, to refuse to granta decree

Preston v Luck (1884) 27 ChD 497.

{1880) 15 ChD 215; followed in Van Praagh v Everidge [1902] 2 Ch 266.
Tamplin v fames (1880) 15 ChD 215 at 217-218.

9  Powell v Smuth (1872) LR 14 Eq 85.

10 Watsen v Marston (1853) 4 De GM & G 230, 238, per Turner LJ.

11 Barrow v Scammell (1881) 19 ChD 175 ar 182.
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of specific performance of the contract against the mistaken party.” Itis not
possible, however, to specify the cases in which this remedy will be withheld,
forthe exercise of any discretionary jurisdiction must inevitably be governed
by the particular circumstances of each case. But the guiding principle was
stated by Lord Romilly in an instructive case where a freehold estate that was
subject to an existing tenancy had been bought by the defendant at an
auction under the honest, but mistaken, belief that the rent stated in the
particulars of sale referred not to the whole, but only to half of the land. Had
heread the particulars carefully he could have discovered the truth.” Lord
Romilly MR said:

Ifitappears upon the evidence that there was, in the description of the property,
amatter on which a person might bona fidemake a mistake, and he swears positively
that he did make such mistake, and his evidence is not disproved, this court
cannot enforce specific performance against him. If there appear on the
particulars no ground for the mistake, if no man with his senses about him could
have misapprehendcd the character of the parcels, then 1 do not think it is
sufficient for the purchaser to swear that he made a mistake or that he did not
understand what ne was about.’

In the result, the Master of the Rolls dismissed the bill for specific performance.

In Paget v Marshall®* Bacon VC went further and held that in some
circumstances a plaintiff’s uncomnmunicated mistake as to the sense of the
contract might be so serious that the defendant could properly be put'to his
election either to submit to rectification or allow rescission of the whole
contract. This case has long been considered of doubtful authority,* and
since the decision of the Court of Appeal in Riverlate Properties Ltd v Paul' such
a course can only be supported-on the ground thatthe defendant knew the
plaintiff’s mistake * - =,

b Unilateral mistake

In the case of unilateral mistake it is clear that if one party to the knowledge
of the other is mistaken as to the fundamental character of the offer—if he did
not intend, as the other well knew, to make ‘the apparent contract—the
apparent contractisa nullity and there is no need, indeed no room, forany
equitable relief. However, although equity follows the law in this respectand
admits that the contract is a nullity, it is prepared to clinch the matter by
formally setting the contract aside or by refusing a decree for its specific
performance.” In Webster v Cecil,™ for instance:

Cecil, who had alreadyrefused to sell hisland to Webster for £2,000, wrote
aletter to him in which he offered to sell for £1,250. Webster accepted by

12 Compare, for instance, the treatment of Wood v Scarth, P 249, above, by a common law
court: (1858) 1 F & F 293 and by the Court of Chancery: (1855) 2 K & ] 33. For a
discussion of equitable relief. see Stoljar 28 MLR 265 ar 269-279.

13 Swaisland v Dearsley (1861) 29 Beav 430.

14 Tbid at 433-434.

15 (1884) 28 ChD 255.

16 See May v Platt [1900] 1 Ch 616 at 623, per Farwell J.

17 [1975] Ch 183, [1974] 2 Al ER 656.

18 See pp 267-270 above.

19 Wilding v Sanderson [1897) 2 Ch 534: Re International Society of Auctioneers and Vaiuers
Baillie’s Case [1898) 1 Ch 110.

20 (186]) 30 Beav 62.
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return of post, whereupon Cecil, realising that he had mistakenly written
£1,250 for £2,250, immediately gave notice to Webster of the error.

This was operative mistake at common law. Knowledge of the mistake was
clearly to be imputed to Webster and in the result Lord Romilly refused a
decree of specific performance

A contract may also be rectified on the ground of unilateral mistake, if the
plaintiff proves that it was intended to contain a certain term beneficial to
himself, but that the defendant allowed it to be concluded without that term,
knowing that the plaintiff was ignorant of its omission. For instance:

A tender by the plaintiffs for the erection of a school for the defendants
provided that the work should be completed in 18 months. The defendants,
however, prepared a contractwhich provided for completion in 30 months,
and the plaintiffs executed this contract without noticing the alteration.
Before execution by the defendants, one of their officers discovered that
the plaintiffs were ignorant of the alteration but they took no steps to
disabuse them. The price for the work would have been higher had the
tender been based on a period of 30 months.?

On these facts, rectification on the ground of common mistake was ruled out,
since the parties held different views of what was intended to be inserted in
the contract. Nevertheless, the court ordered the contract to be rectified on
the ground of unilateral mistake by the substitution of the shorter for the
longer period.*

In the interesting case of Taylor v Johnson' the respondent had granted
theappellantan option to buya piece of land of approximatelv ten acres.
In due course the option was exercised and a contract was drawn up. In
both the option and the contract the purchase price was stated to be
$15.000. The respondent gave evidence that she had mistakenly believed
that the purchase price was $15,000 peracre. The evidence suggested that
the land was worth $50,000 but thatif a proposed rezoning of the land went

through. the value would be about $195,000. There was evidence from
which the court inferred that the appellant knew of the respondent’s
mistake and deliberately set out to make it difficult for the respondent to
discoverthe mistake. The majority of the High Court of Australia thought
thaton these factsthe contractwasvalid at common Jaw but was liable to be
setaside in equity.In theirjointjudgment Mason ACJ, Murphyand Deane
! said: .

A party who has entered into a written contract under a serious mistake about
itscontentsin relation 1o afundamental term will be entitled in equity toan order
rescinding the contract if the other party is aware that circumstances exist which
indicate the first partv's entering the contract under some serious mistake or
misapprehension about either the content or subject matter of that term and
deliberately sets out to ensure that the first party does not become aware of the
existence of his mistake or misapprehension.

1 In Gamard v Frankel (1862) 30 Beav 445 and Hamis v Pepperell (1867) LR 5 Eq 1. the
party aware of the mistake was given the option of having the contract set aside or of
submitting o it with the mistake rectified.

A Robens & Co Lid v Lecestershire County Council [1961) Ch 555, [1961] 2 All ER 545,
See Megarm 77 LQR 318. See further cases discussed above. p 282

(1983} 151 CLR 422, (1983) 45 ALR 265
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3 Documents mistakenly signed

A group of cases must now be considered which have long been treated as
forming a separate category at common law and which may be regarded asan
appendix to the general discussion of mistake. These cases occur where a
person is induced by the false statement’ of another, to sign a written
document containing a contract that is fundamentally different in character
from that which he contemplated. The fraudulent person may be the other
party to the apparent contract but more often he is a stranger. The following
is a typical illustration of the situation:

Lord William Neville produces to Clay some documents entirely covered
with blotting paper except for four blank spaces thathave been cutin it.
He says that the hidden documents coneern a private family matter and
that his own signature requires a witness. Thereupon Clay signs his name
in the blank spaces. The truth is that the documents are promissory notes
to the value of £11,113signed by Clay in favour of Lewis. On the faith of
these notes Lewis advances money to Lord William Neville.’

Suchacase as thisis affected by mistake in the sense that the first victim of the
fraud, the person who signs the document, appears to have made a contract
oradisposition of property, though his intention was to append hissignature
toatransaction of an entirely different character. The category of document
actuallysigned is notwhat he thoughtitwas. Butnevertheless can he relyupon
this fact as a defence if he is later sued upon the apparent contract by the
second victim of the fraud, as for instance by the man whe has gwen value in
good faith for a promissory note?

The rule applicable to such a case has come to be Lhat the rmstaken party
will escape liability if he satisfies the court that the signed instrument is
radically different from that which he intended to sign and that his mistake
was not due to his carelessness.

The origin of this rule is to be found in the mediaeval common law relating
to deeds.” At least as early as the thirteenth century, a deed was regarded as
being of so solemn a nature that it remained binding upon the obligor untl it
had been cancelled and returned to him. [t was immaterial that this might cause
injustice. In one case, for instance, in 1313, an absolute deed by which the
defendantgranted £100 to the plaintiffs was accompanied bya contemporaneous
deed which relieved him of this obligation if he sausfied a certain condition.
The condition was satisfied, but the absolute deed survived, and upon its
production the payment of the £100 was enforced.® The only defence open to
the defendantinsuch circumstances was to plead that the deed as executed was
nothisdeed in thesense thatitdid notrepresenthisintenton and was not what
he had in mind to do. He did notin truth consent to what he had done. In the
language of the age, scriptum predictum non est factum suum.

In the course of its development, this plea of non est factum was made
available to a defendant who could not read, whether owing to illiteracy or

Hasham v Zenab [1960] AC 316 ac 335.

Lewis v Clay (1897) 67 LJQB 224.

Fifoot History and Sources of the Common Law pp 231-233, 248-249.

Fifoot pp 232, 244-246, Esthalle v Esthalle (1613) YB 6 & 7 Ed 2 Eyre of Kent, vol II (27
Selden Society 21).
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blindness, so as to enable him to escape liability upon proof that the written
terms of the deed did notcorrespond with its effectas explained to him before
he put his seal to it. In 1582, for instance, in Thoroughgood’s Case.®

William Chicken, being in arrears with his rent, tendered to his landiord.
Thoroughgood, a deed by which he was relieved from ‘all demands
whatsoever’ which Thoroughgood had against him. Thus the dispensation
on its face comprised not only arrears of rent, butalso the right to recover
the land. Thoroughgood was illiterate, but a bystander, affecting to be
helpful, seized the deed and said: ‘The effect of it is this, that you do
release to William Chicken all the arrears of rent that he doth owe you and
no otherwise, and thus you shall have yourland backagain.” Afterreplying.
‘If it be no otherwise, I am content,” Thoroughgood sealed the deed.
Chicken subsequently sold the land to an innocent purchaser.

Thoroughgood sued in trespass quare clausum fregitand recovered his land. It
was said by the Court of Common Pleas to be ‘the usual course of pleading’
that the defendant was a layman and without learning, and that he had been
deceived by a distorted recital of the contents of the deed.

The plea, asitslanguage showed, was confined to cases where the defendant
was sued on a deed, and at a time when illiteracy was frequent enough to
demand special protection, itwasunexceptionable. It might have been wiser,
therefore, 1o have discarded it altogether when society became more
sophisticated; butin the course of the nineteenth centurythe courts extended
it with litle reflection and without warrant to cases of simple contracts, and
abandoned the requiremcntofilliteracy. The justificaionfor these extensions
was now said to be want of consent.On this view the contract was a complete
nullity. Thus in 1869, in Foster v Mackinnon,” the following passage occurs in
thejudgment of a strong court delivered by Byles |:

It seems plain, on principle and on authority, that if a blind man, or a man who
cannotread, or who for some reason (notimplying negligence) forbears to read,
has a written contract falsely read over to him, the reader misreading to such a
degree that the written contract is of a nature aliogether different from the
contract pretended to be read from the paper which the blind or illiterate man
afterwards signs; then, at leastif there be no negligence, the signarure so obtained
is of no force. And it is invalid not merely on the ground of fraud, where fraud
exists, but on the ground that the mind of the signer did not accompanv the
:signature; in other words that he never intended to sign, and therefore in
contemplation of lawnever did sign, the contract towhich hisname isappended. !

Thusthe intention of the mistaken partvis the vital factor. In the words of Lord
Wilberforce: ‘Itis the lack of consent that matters, not the means bvwhich this
result-was brought about.”® The document is a nullity just as if a rogue had
forged the signer’ssignature.™ But fraud that does not induce lack of consent
merely renders the contract voidable. "

9 (1582).2 Co Rep %a.

10 (1869) LR 4 CP 704. Present, Bovill ], Byles, Keeting and Montague Smith J]. For the
facts, see p 288, below.

11 Ibid at 711.

12 Saunders v Angiia Building Society [1971) AC 1004 at 1026, [1970] 3 All ER 961 at 972.

13 Ibid affirming, sub nom Gallie v Lee [1969] 2 Ch 17 at 30, [1969] 1 All ER 1062 at 1066.
CA, per Lord Denning MR

14 See. for example. Norwich and Peterborough Building Society v Steed (No 2) [1993] 1 All
ER 330.
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[t will be observed that the judgment of Byles |, which was approved by the
House of Lords in Saunders v Anglia Building Society® (known in the lower courts
as Gallie v Lee), expanded the scope of the plea non est factumin two respects; it
extended it to unsealed contracts and to the situatdon where an educated man,
to whom no negligence is attributable, has failed to scrutinise what he has
signed.”® Nevertheless, the judiciary is now agreed that, if the corifidence of
third parties who normally rely upon the authenticity of signatures is not to be
eroded, the plea must be confinedwithin narrow limits. A heavy burden of proof
lies upon the party by whom it is invoked. The main difficulty is to define the
degree of difference that must existbetween the signed contractand thatwhich
the mistaken partyintended to sign before it can be said that the consent of the
signatory was totally lacking. A definitive formula of universal application is
scarcely possible. Everything depends upon the circumstances of each case. It
will be recalled that the courtin Fosterv Mackinnon required the written contract
to be ‘of a nature altogether different’ from: that whictv the mistaken party
believed it to be. In Saunders v Anglia Building Society the Law Lords suggested
avariety of alternative expressions, such as ‘radically’, ‘fundamentally’, ‘basically’,
‘totally’ or ‘essentally’ different in character or substance from the contract
intended; butitis doubtful whether these add much to what was said by Byles
J. In the comparatively few cases in which the plea has succeeded, the degree
of difference between the intention and the actof the signatory has been wide
enough to satisfy the most exacting of arbiters. The contract, for instance, has
been held void where the signatory's intention was directed to a power of
attorney, not to a mortgage:” to a guarantee, not to a bill of exchange;*® to a
testification to the fraudulent person's signature, not to a promissery note for
£11,113;" to a proposal for insurance, not to a guarantee of. the: fraudulent
person’s overdraft.® i

The difficulty that confronts a party who pleads thata contract signed by
him is altogether different from what was in his mind is well illustrated by
Saunders v Anglia Building Society' where the facts were as follows:

The plaintff, a widow 78 years of age, gave the deeds of her leasehold
house to her nephew in order that he might raise money on it. She made
ita condition thatshe should remain in occupation of ituntil she died. She
knew that the defendant, a friend of her nephew, would help him to
arrange a loan.

Adocumentwas prepared bya dishonest managing clerk which assigned
the leasehold not by way of gift to the nephew, but by way of sale to the
equally dishonest defendant: Some days later the defendant took this
document to the plainuff and asked her to sign it. She had.broken her
glasses and was unable to read, but in reply to her request the defendant

15 [1971] AC 1004.

16 As to the meaning of negligence in this context, see pp 289-290, below.

17 Bagot v Chapman [1907] 2 Ch 222.

18 Foster v Mackinnon (1869) LR 4 CP 704. But the bill was not to be void if, at 2 new trial,
the signatory was found to have been negligent; p 289, below.

19 Lewis v Clay (1897) 67 LJQB 224.

20 Carlisle and Cumberland Banking Co v Bragg (1911] 1 KB 489, p 289, below. In Muskham
Finance Co v Howard [1963] 1 QB 904, [1963] 1 All ER 81, the difference between the
intention and the act of the signatory was far less pronounced than in the three cases
cited above.

1 [1971] AC 1004, [1970] 3 AIl ER 961. Stone 88 LQR 190.
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told her that the documentwas a deed of gift to her nephew. She therefore
executed it. The defendant, who paid no money either to the plaintiff or
to her nephew, mortgaged the house to a building societv for £2.000, but
failed to pay the instalments due under the transaction.

The plaintiff, at the instigation of her nephew, sued the defendant and the
building society for a dec’aration that the assignment was void. She invoked
the doctrine non est factum, claiming that what she had intended was a gift of
the property to her nephew, not its outright sale to the defendant.

The House of Lords, affirming the decision of the Court of Appeal. rejected
this claim. The distinction stressed by the plaintff was no doubt impressive at
firstsight, butwhen considered in the light of the evidence it did not establish
that the assignment to the defendant was totally different in character and
nature from what she had in mind. Three of the Law Lords adopted the view of
Russell L] in th Court of Appeal that the paramount considerztion was the
‘oliiect of the exercise’.! According to the evidence, the object of the plainufi
was to enable the assignee to raise a loan on the security of the property for the
benefit of her nephew—an object that “would have been attained under the
signed document, had the defendant acied in an honest manner.®

A question thatwas canvassed by the House of Lordsin this casewaswhether
the distinction between the character and the contents of a document. which
had gradually won the recognition of the courts, should be discarded. The
el cctofthis distinction was thatifa partyappreciated the characteranc nature
of the contract that he had signed, he could not escape liability merelv because
he was mistaken as to its details orits contents. In Howatsonv Weib,*for instance:

The defendant held certain property at Edmonton as the trusiee and
nominee of a solicitor by whom he was employed as managing clerk. After
obtzining new employment, he executed certain deeds which, in answer
to his request, were described by the solicitor as being ‘just deeds
transferring that property’. In fact one of the deeds was a mortgage by the
solicitor to X assecurity foraloan of £1,000. The morigage was tansferred
by X to the plaintiff, who now sued the defendant under the personal
covenant in the deed for the repayment of the sum together with interest.

The defendant pleaded non est factum. What he had in mind was an absolute
conveyance to ancwnominee, notaconveyance to 2 third partvunder which he
assumed personal obligations. Warrington ], however, held that the mistake
affected only the contents of the deed and that there ore the pleafailed. “‘Hewas
told that they were deeds relating to the propertyto which theydid infact relate.
His mind was therefore applied to the question of dealing with that property. The
deedsdid deal with that property ... He knew he was dealing with the class of deed
with which in fact he was dealing, but did not ascertain its contents.™ A Court of

2 [1969) 2 Ch at 40-4]1, adopted by Viscount Dilhorne, Lord Wilberforce and Lord
Pearson. See ziso, Mercantile Credit Co Lid v Hamblin [1965) 2 QB 242 [1964] 3 All ER
592. ;=

3 This approach, however, ignored the overriding condition that nothing was Lo

interfere with the plaintiff's right 10 remain in occupation of the house.

[1907) } Ch 537 affd [1908] ! Ch 1.

[1907] 1 Ch at 54%. See also Begor v Chapman [1907] 2 Ch 222 ar 227, per Swinfen

Eady ]. In affirming the decision of Warrington J. in Howatson v Webb [1908] 1 Ch 1.

the Court of Appeal regarded it as so obwviously correct a¢ not 10 ment considered

judgments, and Cozens-Hardv MR remarked that ‘it would be a wasie of ume if 1 were
to do more than sav that T accept and approve of every word of his judgment’.

RTINS
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Appeal later explained this decision on the ground that 'the character and class
of document was that of a conveyance of property, and Webb knew this’.*

In Gallie v Lee, Lord Denning MR rejected this distinction in forcible and
convincing terms. Among other objections he found itirrational; a mistake as
to contents may be no less fundamental or radical than one relating to the
character of a contract. The distinction would mean, forinstance, that the plea
of non est factum will not avail a man who signs a bill of exchange for £10,000
having been told thatitis for £100, since he fullyappreciates the character of
the document. Whyshould the result be differentif he believes the document
to be a bill of exchange for £1,000, though in truth itisa guarantee for the same
sum?’ Salmon L] agreed that the liability of a signatory should not be allowed
to turn upon ‘a relatively academic distinction’, but he was content to retain
itas affordingatleast some restraintuponaplea thathad become ‘a dangerous
anachironism in modern times'.* In the House of Lords, Lord Reid expressed
his dissatisfaction with the distinction,’ Lord Wilberforce described it as
‘terminologically confusing and in substance illogical’,” while Viscount
Dilhorne accepted the criticisms of Lord Denning." The inference is thatit
has received its quietus. o

The final question is whether the plea of non est factum will be withheld
froma party if the mistake was due to his own negligence. In Fosterv Mackinnon, i
the Court of Common Pleas stated in unambiguous terms that a signatory is
barred by his negligence from pleading his mistake againstan innocent third
party who has acted to his loss upon the faith of the document.

The action before the court was against the defendant, described as ‘a
gentleman far advanced in years’, as indorser of a bill of exchang:. It
appeared that on= Callow took the bill to him and asked him to sign it,
telling him thatit wasa guarantee. L'he defendant, in the belief thathe was
signing a guarantee similar to one which he had given before, signed the
bill on the back. He looked only at the back of the paper, butit wasin the
ordinary shape of a bill of exchange, and it bore a stamp the impress of
which was visible through the paper. The bill was later negotiated to the
plaintiff who took it without notice of the fraud.

The action was first tried by the Lord ChiefJustice, who told the jury thatif the
defendant signed the paper without knowing thatitwasa bill and under the
belief that it was a guarantee, and if he was not guilty of any negligence in so
signing the paper, then he was entitled to their verdict. The jury found that
the defendant had not been negligent and returned a verdict in his favour.
On appeal, the Court of Common Pleas endorsed the direction given by the
trial judge, butordered afresh trialon the ground that the issue of negligence
had not been fully and satisfactorily considered. In the result, therefore, the
right of the defendant to sustain the plea of non est factumwas to depend upon
whether he was eventually found to have been guilty of negligence.

6 Muskham Finance Ltd v Howard [1963] 1 QB 904 at 912, (1963] 1 All ER 81 at 83, per
curiam.

7 [1969] 2 Ch at 31-32, [1969] 1 All ER at 1066. See also Salmon LJ at 43-+4 and 1078,
respectively.

8 Ibid at 44 and 1078, respectively.

9 [1971] AC at 1017, [1970] 3 All ER 961 at 964.

10 Ibid at 10341035 and 971, respectively.

11 Ibid at 1022 and 967, respectively.

12 (1869) LR 4 CP 704,
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Unfortunately. this ruling that negligence is material was thrown into
confusion by the decision of alater Court of Appeal in Carlisle and Cumberland
Banking Co v Bragg”® on the following facts:

Aman called Rigg produced adocumentto Bragg and told him thati: was
acopy of a paper concerning aninsurance matter which Bragg had sipned
some days previously and which had since got wetand blurred in the rain.
Bragg signed without reading the paper. The document was in fact a
continuing guarantee of Rigg’s current account with the plaintiff bank.
The jury found that Bragg had been negligent.

Despite this finding, the Court of Appeal affirmed the decision of Pickford
J and held that Bragg was not estopped by his negligence from pleading non
est factumsince Fosterv Mackinnonwas inapplicable in the instant circumstances.
This departure from the principle laid down by Byles ] in Foster v Mackiniian
was based upon at least two erroneous grounds.

First, the construction put upon the judgment of Byles ], was that negligence
ismaterial onlywhere the signed documentis a negotiable ir strument. What
in fact the learned judge clearly indicated was that the signer of a negotiable
instrumentwould be liable, negligence or no negligence; and that negligence
wasrelevantinrelation to documents other than negotiable instruments: for
example (asin the actual case before him) to a guarantee.

Secondly, itwas said that, even ifnegligence were relevant, it would not be
material unless the defendant owed a duty of care to the plaintiff. This
reasoning was demolished by the House of Lordsin Saunders v Anglia Building
Society. No doubt a duty of care is an essential elementin a plaintiff's cause of
action when he sues in tort for negligence, but it has no place where a
defendantissued ona contract. In that contextit hasno technical significance,
and it just means carelessness. In Foster v Mackinnon, for instance, the trial
judge rejected the plea of non est factum not because the defendant had
violated a duty of care owed to his neighbour, but on the simple ground that
he had failed to act as a reasonable man. In the words of Lord Wilberforce:

In mvopinion. the correct rule, and that which prevailed until Bragg'scase, is that,
leaving aside negotiable instruments to which special rules mav apply, a person
who signs a document, and parts with itso that it may come into other hands, has
a responsibility, that of the normal man of prudence, 1o take care what he signs.
.- 1 would add that the onus of proof in this matter rests on him, ie to prove that
be acted carefuily, and not in the third party to prove the contrary. I consider,
therefore. that Carlisle and Cumberland Banking Co v Uragg ... was wrong, both in
the principle it states and in is decision, and that it should no longer be cited for
any purpose.’

The same principles apply where a person signs a document, knowing thatit
contains blanks which the other party will fill in.*

15 [1911] 1 KB 489

14 [1971] AC 1004 at 1027, [1970] $ All ER at 972.975. Similar statements were made bv

. the other Law Lords. Thus Lord Reid sad: ‘The plea [of non est factum] cannot be
available to anvone who was conient 1o sign without taking the trouble to find out at
leas: the general effect of the document ... 1t is for the person who seeks the remeds
10 show that he should have 3t Ibid at 1016 and 968-964. respectiveh

15 United Domimions Trus: v Western 1676 QB 518, [1975] 8 All ER 1017: Marston [1976]
CL] 21s.
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1 Misrepresentation’
A INTRODUCTION

Misrepresentation straddles many legal boundaries. More than other topics
in the law of contract, it is an amalgam of common law and equity. Equity has,

1

Stoljar Mistake and Misrepresentation (1968); Spencer Bower, Turner and Handley The
law of Actionable Misrepresentation (4th edn, 2000); Greig 87 LQR 179.
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forinstance, acted to fill lacunaecreated by the narrow common law definition
of fraud and to supplement the inadequate common law remedies for
misrepresentation. Again misrepresentation hasroots both in contractand in
tort, and it is impossible to give a coherent account of the subject without
discussing both contract and tort together, though the present account will
naturally concentrate on the contractual aspect.

Even within the law of contract, the rules relating to misrepresentation
cannot be viewed in isolation. They are part of a web of rules (which includes
also the rules as to terms of a contract® and as to mistake® ) affecung the nature
and extent of contractual undertakings. Although itis convenient for purposes
of expositon to discuss these topics in isolaton, practical problems often
require their simultaneous applicaton.

The basic problem in misrepresentaton is the effect of pre-contractual
statements. Suppose that A agrees to sell asecondhand car to B for £5000 and
in the course of the pre-contractual negodations he states that it is a 1989
model which has run for only 20,000 miles. After B has bought the car, he
discovers that these statements are untrue. Whatremedies, if any, are available?
The initial common law approach to this problem is based on the principle
that promissory statements should be ineffective unless they form partof the
contract. So the first question to be asked in our hypothetical case is whether
Ahasnotmerely stated that the carisa 1989 model and has covered only 20,000
miles, but has contracted that this is so.

Toapproach the matterin thiswayislogical enough, buttheresult has not
been satisfactory. Dissatisfaction might properly have been'directed eitherat
the rules determining whena statementis to be treated as forming part of the
contract® or at the sometimes :strange reluctance of .the courts to hold
apparently serious undertakings to be terms of the contract.® But in practice,
it has been felt that the solution should take the form of devising remedies,
which do notdepend on holding such statements:to be terms of the contract.

Hence arose the concept of 2 ‘mere representation —astatement of fact
which had induced the representee to enter into the contract but which did
not form part of the contract. The common:law came 1o give rescission for
fraudulent misrepresentation and to grant.damages in the tortious action of
deceit. During the nineteenth century, equity -also ‘developed a general
remedy of rescission forall'misrepresentauons inducing contracts. The right
torescind, however, was subjecttothe operation of certain “bars’,” and equity
could not grant financial compensaton for consequcnual loss-exceptin the
restricted form of an ‘indemniry’.

Pp 184-145, above.

Ch 8, above.

"This approach can be seen to fit in with the rules about consideration (see eg Roscoria

v Thomas (1842) 3 QB 234, p 83, above) and indeed with the wiew that the English

law of contract is concerned with the enforcement of bargains, since clearly it is more

expensive to sell warranted cars than unwarranted cars. See Hepple [1970) CLJ 122

ar 131-182.

5 Pp 189-145, above. Both because the rules make resulis unpredictable and because
some of them. especially the parol evidence rule, hinder decisions that an oral
statement forms part of the contract

6 Eg Oscar Chess v Williams [1957) 1 All ER 325, [1957] 1 WLR 870. Cf Dick Bentle
Productions Lid v Harold Smith (Motors) Lid [1965] 2 All ER 65, [1965] 1 WLR 623, and
Beale v Tavior [1967) 3 All ER 255, [1967] 1 WLR 1193

7 Pp 315-319. below.
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Until 1€63, however, it was held to be a fundamental principle thart there
couldbe'r = damages' forinnocentmisrepresentation’.’ It was well establish=a
that an acuon for damages based on a pre-contracrual statement must show
either that the statement was fraudulentor thatit wasa term of the contract.
[n 1963, itwas decided by the House of Lords in Hedley Byme ¢ Co Ltd v Heller
7 Partners Ltd® thatthe principle ‘no damages forinnocentmisrepresentacion’
had. never been fundamental or, at least, was no longer fundamencal. [alaw,
however, itis impossible to expunge tie heresies (oroutworn orthodoxies)
of the pastand all cases decided before 1963 have to be re-examined in the
light thus shed on them.

The decision of the House of Lords in Hedley Byrne ¢ Co Ltd v Heller &
Pariners Ltd'® was a decision in tort and its impact on the law of contract was
not easy to assess. Before the courts had had time to solve the problems thus
created, Parliament intervened by passing tire Misrepresentadon Act 1967,
This Actdid not attempt a radical restatement of the law. It made important
changesin the law butatall pointsitassumesa knowiedge of the existing law.
This is a dangerous assumption since, in some respects, the pre-Act law was
far from cizae "he draftsman did not avoid the hazards thus created but
compounced taem by curious drafting. In the.result, though. the
Misrepresentatdon Actundoubtedly improves the position of representee: as
z clasy, iv makes the expositdon of the law even more complex.

We shall start our discussion by examining more fully preciesly what ic
meant by misrepresentaton and considering “hetypes of misrepresen atcn.
"(hiz will be foilowed by an acconnt of the re 2cdizs for misraprasentation
and a summary of the effe otz of the Misrepresentzdon Act | i
s2z{F examine thesz exceptonal cases where the law impos Silwey fo
ncn-disclosure, and the relatonship between misrepresentation and
sceppel.

B THENATURE CFMISREPRESENTATION

Arepresentation is a statement of fact made by one party to the contract (the
representor) to the other (the representee) which, while not forming a term
of the contract, is yet one of the reasons thatinduces the zpresentee to enter
into the contract. A misrepresentation is simply a representation that is
untrue. The representor’s state of mind and degree of carefulness are not
relevant to classifying a representation as a misrepresentation but only to
determining the type of misrepresentaton, if any."

It has aiready been observed" that while terms of a contract may be « fa
promissory nature, the conceptof arepresentation is limited to statemencs of
facts. But precedent has given a sophisticated meaning to the notion of 2
statement of fact and it is therefore necessary to consider in some detail the
meaning of representation and also of inducement.

8 Heilbut, Symons & Co v Buckleton [1913] AC 30 at 49, per Lord Moulton. Innocent at
this stage meant simply non-fraudulent.

9 [1964] AC 465, [1963] 2 All ER 575.

10 Ibid.

11 See pp 301-309, below.

12 See p 292, above.
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1 THE MEANING OF REPRESENTATION

Arepresentation means a statement of factnot a statement of intention or of
opinion or of law.

Arepresentation, as we have seen, relates to some existing fact or some past
event. Since it contains no element of futurity it must be distinguished from
astatementof intention. An affirmation of the truth of a fact is different from
a promise to do something in the future, and produces different legal
consequences.” This distincton is of practical importance. If a person alters
his position on the faith of a representation, the mere fact of its falsehood
entitles him to certain remedies. If, on the other hand, he sues upon what
is in wruth-a promise, he must-show that this promise forms part of a valid
contract. The distincton iswellillustrated by Maddison v Alderson,” where the
plaintiff, who was prevented by the Statute of Frauds from enforcing an oral
promise to devise a house, contended that the promise to make a will in her
favour should be treated as a representation which would operate by way of
estoppel. The contention, however, was dismissed, for:

The doctrine of estoppel by representation is applicable only to representations
as to some state of facts alleged 10 be art the time actually in existence, and not
topromises de futuro, which, if binding at all, must be binding as contracts®

Despite the antithesis, however, between a representation of fact which is
untrue and an unfulfilied promise 10.do something in futuro, it byno means
follows that a statementof intention can never be a representation of fact. It
atleast implies thatthe alleged intention does indeed exist, and if this.isnot
true there is;a clear misrepresentation ©f an existing fact. The state of mind
is not what it is represented to be, and as Bowen L] observed in Edgingion'v
Fitzmaurice. " 03
The state of a man’s mind is as much a factas the state of his digestion. It is-true
that it is very difficult 1o prove what the state of aman’s mind ata particular ime
1s, butifit can be ascertained itis as much a factasanything else. A misrepresentation
as 10 the state of a man’s mind-is,herefore;a mmisstatementof fact.””
In this case, a company issued a prospectus which invited 2 loan from the
publicandstated that the moneywould beemployedinthe improvement of
the buildings and theextension of the business. This was unuoue,ssince the
intenton from the first had been 1o expend-the loanupon the discharge of
certain exisung diabilites. lvwasheld sthat the prospectus wasa fraudulent
misrepresentaton ofa fact. The.company hadmormade a promisewhich thev
might or might mot be able to fulfil; they had simply told.a lie. It will be
perceived that both the requirement that the representation be a statement
of factand its qualificanon in Edgington v Fitzmauricecowe muchtoan origin in
fraud. It is difficult 1o -misrepresent the state of one’s mind other than
dishonestly.

13 Beattie v Lord Ebury (1872) 7 Ch App 777 at 804, per Mellish I

14 Pp 309-324, below.

15 (1883) & App Cas 467; p 243, above.

16 ITbid at 478. “The Judgment of Stephen ] in the court of first instance ((1879) 5 ExD
293) should be closelv studied.

17 (1885) 29 ChD 459 a1 483: and sec Angus v Clifford [1891] 2 Ch 449 2. 470, per Bowen
L] and the observauons of Lord Wilberforce in Brtish Atrways Board v Tayler [1976]
1 All ER 65 at 68. [1976] 1 WLR 18 at 17 ,
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The expression of an opinion properly so called, ie the statement of a
belief based on grounds incapable of actual proof, as where the vendor of 2
business estimates the prospective profits at so much a year, is not a
representation of fact, and, in the absence of fraud, its falsity does not afford
a title to relief. Thus in Bisset v Wilkinson,”® the vendor of a holding in New
Zealand, which had not previously been used asasheep farm, told a prospecive
purchaser that in his judgement the carrying capacity of the land was two
thousand sheep. It was held that this was an honest statement of opinion of
the capacity of the farm, not a representadon of its actual capacity.

It has never been doubted, however, thatan expression of opinion may in
certain circumstances constitute a representation of fact, as for instance
where it is proved that the opinion was not acrually held, or that it waz
expressed upon a matter upon which the speaker was entirely ignorant.

It is ofterr fallaciously assumed: that a statement of opinion cannotinvolve the

statement of a fact. In a case where the facts are equally well known- to both

parties, whatone of them says to the otheris frequently nothing butan expression

of opinion ... But if the:facts are not equally well known to both. sides, then 2

'_;mt.gmcm of opinion by the one who knows th= facts best invelves very often a
iatement of a material fact, for he impliedly states that he knows facts which

Ju.mfy his opinion.'?

Thus, if it can be proved tha: the speaker did not hold the opinion or thar. 2
reagonzble man possessing his knowledga coulc.mot honestly have held it, or

Eh" aloaswasinapositon to kaow thefactsupenwiicathe opiz
t‘-wre been based® thereis 2 misrepressntation ohfa_t.x ryhich a :c;‘.;'-u ;
In Smith v Land and- H ouse Property Cordpm;! a vendor described his prope
Auguatas being ‘letto Mr Frederick Fleck (amostdesivable tenany; atacs
of £400a year (clear of rates, taxes, insurance, eic) for an unexpired tem
2T years, thus offering a first~class investnent. Imfacithe Lady Dayrenchad
been paid by instalments under pressure and:no part of the Midsummer reat
had been paid. It was held that the descripdon of Fleck as ‘a most.desirable
tenant’ was not a mere expression of opinion. It was an untrue assertion that
nothing had occurred which couid be regarded as rendering him an
undesirable tenant.

Again, if what is really an opinion is stated as a fact, as for instance where
company promoters, desiring to magmfyt.he future eammg capacity ofarhine,
publish the forecasts of experts as if they were positive facts,! there is a
representation in the true sense of the term.

Somewhat akin to the distinction between opinion and fact is the general
rule that simplex commendatio non obligat. Eulogistic commendation of the res
venditais the age-old device of the successful salesman. Thusto describe l2ad
a5 ‘uncommonly rich water meadow’® or as 'fertle and improvable’,* isnot to
make 2 representation of fact. This principle has in the past been applied in
a fashion rather indulgent to salesmen and there is much. to be said for

18 [1927] AC 177. )

19 Smith v Land and House Property Corpn (1884) 28 ChD T at 15, per Bowen LJ.
20 Brown v Raphael [1958] Ch 636, [1958] 2 All ER 79,

(1884) 28 ChD 7.

Reese River Silver Mining Co Ltd v Smith (1869) LR 4 HL 64.

Scott v Hanson (1829) 1 Russ & M 128.

Dimmaock v Hallett (1866) 2 Ch App 21.
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applying more demanding standards.® Certainly a statement which purports
to be supported by facts and figures, as for instance that umber wrees are ‘of
an average size approaching a given number of feet,* does not cease to be a
representation of fact merely because itis expressed in a laudatory vein. The
Trade Descriptions Act 1968 extends the criminal liability for false
descriptions; but, bysection 35, a contract for the supply of goods is not to be
‘unenforceable’ by reason only of a contravention of the Act.

Itis clear thatarepresentation of law cannot found an action merely because
itiswrong. Butarepresentaton of law is basicallva statement of the representor’'s
opinion as towhat the lawis and it follows thatif the representor does notin fact
hold this opinion he misrepresents his state of mind and liability should accrue
under the principle in Edgington v Fitzmaurice.” It might further be argued that,
as with other statements of opinion, there will be cases where the representor
implicitly represents that he has reasonable grounds for his belief. In anv case
it is difficult to distinguish between representations of fact and law. A
representation, for instance, that the drains of a house are sanitaryis obviously
a statement of fact. Itis equally obvious that to state an abstract propositon of
law, as for instance thatan oral contractof guarantee isnotenforceable byaction,
isarepresentation of law.* The distinction, however, becomes intractable when
astatement of factis coupled, expressly or implicitly, with a proposition of law.
It is evident that in practice contracts are much more likely to be induced by
mixed statements of this kind than by abstract proposidons of law. Suppose that,
as in Solle v Butcher® a man states that a flat is not an old but a new flat and is
therefore outside the Rent Restrictions Act, is this to be regarded as a statement
of fact or of law? This particular aspect of the distinction is discussed later."

Can silence constitute misrepresentation?
Arepresentation, whether expressed as a positive asserton of fact or inferred
from conduct, normally assumes an active form, but an important question is
whether it can ever be implied from silence. To put the enquiry in another
form: when, if ever, isit the duty of a contracting partv to disclose facts thatare
within his own knowledge?

The general rule is that mere silence is not misrepresentation.” ‘The
failure 1o disclose a material fact which mightinfluence the mind of a prudent

wm

See the observations of Lord Diplock in Erven Warnink BV v | Townend & Sons (Hull)

Lid [1979) AC 731 a1 743, [1979] 2 All ER 927 at 933

Lord Brooke v Rounthwaite (1846) 5 Hare 298,

(1885) 29 ChD 459; Hudson (1958) SLT 16. A misrepresentation as to foreign law is

a misrepresentauon of facu André & Cie SA v Ets Michel Blanc & Fils [1979] 2 Liovd's

Rep 427.

8  Beattie v Lord Ebury (1872) 7 Ch App 777 at B02; Beesly v Haliwood Estates le [1960])
2 All ER 314 at 328, [1960] 1 WLR 549 at 560. It has been held that a common mistake
of law has no effect, eg where the parties 10 2 contract each believe that the other is
bound to make it, when as a matter of fact neither is so bound: British Homophone Ltd
v Kun: and Crystaliate Gramopheone Record Manufactuning Co Lid (1935) 152 LT 589
Winfield 59 LQR 327: this case was based on the view held bv English law for 150 vears
that there was a fundamental difference between a mistake of law and a mistake of fact
This view was rejected bv the House of Lords in Kieinwort Benson v Lincon City Counci!
[1998] 4 All ER 513. And see pp 724-727, below.

9 [1950] 1 KB 671, [1949) 2 All ER 1107. p 244. above. See aiso Laurence v Lexcour:
Holdings Ltd [1978] 2 All ER 810, [1978] 1 WLR 1128

10 Pp 724-727, below

11 Fox v Mackreth (1788) 2 Cox Eq Cas 320 at 320 and 321, per Lord Thurlow
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contractor does not give the right to avoid the contract’® even though it is
obvious that the contractor hasa wrong impression thatwou!ibe removed by
disclosure.” Tacit acquiescence in the self-decepdon of an.ther creates no
legal liability, unless it is due to active misrepresentation or to misleading
conduct. Thus, to take one important example, there is no general duty of
disclosure in the case of a contract of sale, whether of goods or of land.

There being no fiduciary relation berween vendor and purchaser in the
negouation, the purchaser is not bound to disclose any fact exclusively within his
knowledge which might reasonably be expected to influence the price of the
subject to be sold. Simpie reticence does not amount to legal fraud, however, it
may be viewed by moralists. But a single word, or (I may add) a nod or a wink.
or a shake of the head, or a smile from the purchaser intended to induce the
vendor to believe the existence of a non-exisung fact, which might influence the
price of the subject to be sold, would be sufficient ground for a Court of Equity
to refuse a decree for a specific performance of the agreement.'

This general rule, of course, is not confined to contracts of sale. In Turner v
Green,” for instance:

Shortly before two solicitors effected a ~ompromise on beh: .f of their
respective clients, the plaintff’s solicitor was informed of certain legal
proceedings which made the compromise a prejudicial transaction for the
defendant. He kept the informauon to himself.

[twas held that the solicitor’s silence was not sufficient ground for withholding
a decree of specific performance.

Silence constitutes misrepresentation in three cases
There are, however, at least three sets of circumstances in which silence or
non-disclosure affords a ground forrelief. These are, firstly, where the silence
distorts positive representation; secondly, where the contract requires ubernma
fides; thirdly, where a fiduciary relation exists between the contracting parties.
Only the first of these will be discussed at this stage.'®

Silence upon some of the relevant factors may obviously distort a positive
assertion. A party to a contract may be legally justified in remaining silent
aboutsome material fact, butif he ventures to make arepresentation upon the
matter it must be a full and frank statement, and not such a parual and
fragmentaryaccount thatwhatis withheld makes thatwhich is said absolutely
false.” A half truth may be in fact false because of what it leaves unsaid. and,
although what a man actually says may be true in every detail, he is guilty of
misrepresentation unless he tells the whoie truth. If a vendor of land states

12 Bell v Lever Bros Ltd [1932] AC 161 at 227, per Lord Atkin.

13 Smith v Hughes (1871) LR 6 QB 397.

l4 Wallers v Morgan (1861) 3 De GF & | 718 at 723-24, per Lord Campbeil.

15 [1895] 2 Ch 205.

16 See pp 329-334, below.

17 Oakes v Turquand and Harding (1867) LR 2 HL 325 at 242-343. In jagues v Lioyd D George
& Partners Ltd [1968] 2 All ER 187 at 190-191, [1968] 1 WLR 625 at 630. Lord Denning
MR suggested that an estate agent who tendered a contract to a client for signature,
impliedly represented that it contained the usual provision for payment, viz on
completion of the sale only, and that failure to reveul that the contract contained a
provision for payment more favourable to the estate agent might, without more,
amount to a misrepresentation. These remarks were obiter and should be treated with
some rescrve. Wilkinson 31 MLR 700.
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that the farms are let, he must not omit the further fact that the tenants have
given notice to quit." If a radesman accepts a dress for cleaning and asks the
client to sign a document, telling him that it exempts him from liability, for
damage to beads and sequins, though in fact the exemprion extends to ‘anv
damage howsoever arising’, he has conveyed a false impression which amounts
to a misrepresentation.’

Moreover, a party who makes a false statement in the belief that it is true
comes under an obligation to disclose the truth should he subsequenty
discover that he was mistaken.® Similarly if he makes a statement which is true
at the time, but which is found to be untrue in the course of the subsequent
negotiations, he is equally under an obligation to disclose the change of
circumstances. This latter issue was raised in Davies v London and Provincial
Marine Insurance Co.’

A company ordered the arrest of their agent in the belief that he had
committed a felony under the Larcenv Act 1861. Certain friends of the
agent, in order to prevent his arrest, offered to deposita sum of monev as
security for any deficiency for which'he might be liable. While this offer was
under consideration the company, having been advised by counsel thatno
felony had been committed, withdrew the instructions for arrest. Later in
the same day the offer was renewed and it was accepted by the company
without disclosing that there could no longer be any question of arrest.

It was held that the contract must be rescinded.

2 THE MEANING OF INDUCEMENT

Arepresentation does not render a contract voidable unless it was intended
to cause and has in fact caused the representee to make the contract. It must
have produced a misunderstanding in his mind, and that misunderstanding
must have been one of the reasons which induced him to make the contract.
A false statement, whether innocent or fraudulent, does not per segive rise 1o
a cause of acton.

It follows from this that a misrepresentation is legally harmless if the
plaintff:
(a) never knew of its existence; or
(b) did not allow it to affect his judgement; or
(c) was aware of its untruth.

Let us take these hypotheses seriatim.

(a) A plaindff must alwavs be prepared to prove that an alleged
misrepresentation had an effect upon his mind, a task which he certainly
cannot fulfil if he was never aware that it had been made. Thus in one case a
shareholder who pleaded that he had been induced to acquire shares by a

18 Dimmock v Hallet: (1866) 2 Ch App 21.

19 Curtis v Chemical Cleaning and Dveing Co [1951] 1 KB 805, [1951] 1 All ER 631, p 180.
above. See also Ames v Milward (1818) £ Taun: 637.

20 Davies v London and Provinaial Marine Insurance Co (1878) 8 ChD 469 at 473, per Fnn
J: With v OFianagan [1936] Ch 575, [1936] 1 All ER 727.

1 (1878) 8 ChD 469. Cf Wales v Wadham [1977] 2 All ER 125, [1977] 1 WLR 199, criucised
Phillips 40 MLR 599 and Argpy Trading Developmen: Co v Lapicd Deveiopments Lic [1977)
3 All ER 785. [1977] 1 WLR 444.
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misrepresentation, failed in his action for rescission, since, though false
reports concerning the financial state of the company had previously been
published, he was unable 1o prove thathe had read one svllable of the reports
or that anvone had told him of their contents.* Perhaps the most remarkable
case on the subject 1s Horsfall v Thomas.* where the facts were these:

A gun containing a defect was delivered 1o a buver, and after being fired
for six rounds, flew to pieces. Itis not quite clear whatexact form the defect
took, for the case was withdrawn from the jurv. The buver alleged that ‘the
breach end of the chamber was all soft and spongy, and that a metal plug
had been driven into the breach over this soft part’.* Bramwell B said that
the seller or hisworkmen ‘had done something to the gun which concealed
the defectin it’. But one fact which was quite clear was that the buver had
never examined the gun.

To an action brought upon a bill of exchange which the buyer had accepted
bvwavof pavment. it was pleaded that the acceptance had been induced by the
fraud and misrepresentation of the seller. The Courtof Exchequer Chamber
uuianimously held, however, that even if all the allegations of the buyer could
be proved, his plea could not succeed, for since he had never examined the
gun, the attempt to conceal the defect had produced no effect upon his
mind.*

(b) A representee who does not allow the representation to affect his
judgement, although itwas designed to thatend, cannotmake ita ground for
relief. He may, for instance, have regarded it as unimportant. as in Smith v
Chadwick." where:

A prospectus contained a false statement that a certain important person
was on the board of directors, but the plaindff frankly admitted in cross-
examinaton that he had been in no degree influenced by this fact.

He mav on the other hand have preferred to relv upon his own acumen or
business sense or upon an independent report which he specially obtained.
Thus in Attwood v Small”

A vendor accompanied an offer 1o sell a mine with statements as 1o its earning
capaciues which were exaggerated and unreliable. The buvers agreed 10 accept
the offer if the vendor could verifv his statements and theyappointed experienced
agents to invesugale the matier. The agents, who visited the mine and were given
every facility for forming a judgment. reported that the statements were true, and
ultimatelv the contract was completed.

Re Northumberland and Durham Disirict Banking Co, ex p Bigge (1858) 28 L] Ch 50.
(1862) 1 H & C 90.

Ibid at 9495

This decision, although a simpie illustrabon of the doctrine that an intenuon to
misiead must be followed bv success in order to justifv rescission. is not altogether
sausfactory on other grounds. Bramwell B, in delivering the judgment of the court
indicated that the manufactuning selier of an arucle 15 bound 1o disclose anv laten:
defect of which he 1s aware. put if this 1s the rule. 1t1s a hrle difficult 10 see why the
facts alieged by the buver, presuming them to be true. did not make 11 apphcabie. It
1s doubtful. however, whether anv such durv 1s imposed on the seller: see the remarks
of Cockburn CJ in Smath v Hughes (1871) LR 6 QB 597 ar 60%. where he dissented from
Horsfall v Thomas

£ (1884) 9 App Cas 187 ar 194

T (1838 6 Cl & Fin 232
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[t was held by the House of Lords that an action to rescind the contract for
misrepresentation must fail, since the purchasers did notrely on the vendor’s
statements, but tested their accuracy by independent investigations and
declared themseives satstied with the result.

It is clear, however, that the right to relief would be endangered if a
defendant were free to evade liability by proof that there were contritutory
causes, other than his misrepresentauon, which induced the plaintff to make
the contract, and that his representation was not the decisive cause.

Cranworth L] asked:

Who can say that the untrue statement mz - not have been precisely that which
turned the scale in the mind of the party » whom it was addressed?*

The courts, therefore, although denying relief to a plaintiff who entirely
disregards the misrepresentation, have consistently held that the
misrepresentation need not be his sole reason for making the contract. If it
was clearly one inducing cause itis immaterial thatitwas not the only inducing
cause.’ In Edgington v Fitzmaurice,” for instance:

The piaintiff was induced to take debenturesin a company, partly because
ofamisstatementin the prospectus and partly because of his own erroneous
belief that debenture holders would have a charge upon the property of
the company.

Thus he had two inducements, one the false representation, the other his own
mistake, and on this ground it was pleaded, but unsuccessfully pleaded, that
he was disentitled to rescission.

In addition to having induced the representee to enter the contract, it
is said that the representation must b- material." There does not appear to
be any 20th century misrepresentatic 1 case where the result turns on the
precise meaning to be given to this requirement.'* However, the matter was
very fully considered in the leading House of Lords decision in Pan Atlantic
Co Ltd v Pinetop Insurance Co Ltd” In his exhaustive review of the law of
misrepresentation and non disclosure, Lord Mustill said that the basic
principles were the same and that in both misrepresentation and non
disclosure a party who seeks to have a contract set aside mustshow both actual
inducement and materiality, that is, that the subject matter of
misrepresentation or non disclosure related to a matter which would have
influenced the judgement of a reasonable man."

(c) Knowledge of the untruth of a representation is a complete bar to
relief, since the plaindff cannot assert that he has been misled by the

8  Reynell v Sprye (1852) 1 De GM & G 6560 at 708.

9 Approved in Barton v Armstrong [1976] AC 104 ac 119, [1975] 2 All ER 465 at 475.

10 (1885) 29 ChD 459.

L1 Smith v Chadunck (1882) 20 ChD 27 at 4445, per Jessel MR.

12 But see Museprime Properties Lid v Adhill Proserties Lid [1990] 36 EG 114

13 [1994] 3 All ER 581; Birds and Hird 59 MLR 285,

14 Many lawyers had not seen this as clearly as Lord Musiill. So, in practice, most reported
cases show parties concentrating on actual inducement in misrepresentation cases and
on materiality in non disciosure cases. There may be a question whether proof of
materiality raises a presumption of actual inducement. In practice this is likely to be
much more important in non-disclosure than in misrepresentation cases. See below
p 330.
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statement.” even if the misstatement was made fraudulently. In such a case,
‘the misrepresentation and the concealment go for just absolutely nothing.
because it is not dolus gui dat locum contractui .’

Itmust be carefully noticed. however, thatrelief will not be withheld on this
ground except upon clear proof that the plaintff possessed actual and
complete knowledge of the true facts—actual not constructuive, complete not
fragmentary. The onus is on the defendant to prove that the plaintff had
unequivocal notice of the truth. In partcular, the mere fact that a party has
been afforded an opportunity to investigate and verify a representation does
not deprive him of his right to resist specific performance or to sue for
rescission.” As Lord Dunedin once said:

No one is entitled 10 make a statement which on the face of it conveys a false
impression and then excuse himself on the ground that the person to whom he
made it had available the means of correction.'

If, for instance,

a prospectus misdescribes the contracts made by the promoters on behalf
of the company: or

a vendor of land makes a false statement about the contents of a certain
lease; or

avendor of alaw partnership misstates the average earnings of the business
during the last three vears,

itis no answer to a suit for relief to say thatinspection of the contracts or of the
lease or of the bills of costs was expressly invited but was not accepted.™

C TYPES OF MISREPRESENTATION

1 FRAUDULENT MISREPRESENTATION

‘Fraud’, in common parlance, isasomewhat comprehensive word thatembraces
a mulutde of delinquencies differing widelv in mrpitude, but the types of
conduct that give rise to an action of deceitat common law have been narrowed
down to rigid limits. In the view of the common law, ‘a charge of fraud is such a
terrible thing to bring against a man that it cannot be maintained in anv court
unlessitis shown thathe had a wicked mind’.® Influenced by this consideranon.

15 Jenmings v Broughton (1854) 5 De GM & G 126; Begie v Phosphate Sewage Co (1875) LR
10 QB 491

16 Jrvine v Kirkpatrick 1850 7 Bell App 186 at 237, per Lord Brougham

17 Redgrave v Hurd (1881) 20 ChD 1.

18 Nocton v -Lord Ashburion [1914] AC 932 ar 962

1¢ The first two instances are given by Jessel MR 1n Reagrave v Hurd, above, at 14: the
last represents the facts in the case 1sell. See aiso Central Riv Co of Venezuela (Drrecior
etc) v Kisch (1867) LR 2 HL 99 at 120. It would seem that 1t would not normaliv be
contributorv neghgence to relv on such stalements without checking then. Gran
Gelato Liéd v Richeitff (Group) Lid [1992] 1 All ER 865. Contributory negiigence 1s not
availabie at all as a defence 1o deceit. Alhance and Lecester Building Sociery v Edgestof
Lid [1994) 2 All ER 3&.

20 Le Laevre v Gould [189%) 1 QB 491 a1 495, per Lord Esher.
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the House of Lords hzu established in the leading case of Derry v Peek' thatan
absence of honest belieris essential to constitute fraud. If a representor honestly
believes his statement to be true, he cannot be liable in deceit, no matter howill-
advised, stupid, credulous or even negligent he may have been. Lord Herschell,
indeed, gave a more elaborate definiton of fraud in Derry v Peek.? saying that it
means a false statement ‘made (1) knowingly, or (2) without belief-in its truth,
or (3) recklessly, careless whether it be true or false’, but, as the learned judge
himself admitted, the rule is accurately and comprehensively contained in the
short formula that a fraudulent misrepresentation is a false statement which,
when made, the representor did not honestly believe to be true.

The important feature of this decision is the insistence of the House of
Lords that the distinction between negligence and fraud must never be
blurred. Fraud is dishonesty, and itis not necessarily dishonest, though itmay
be negligent, to express a belief upon grounds that would not convince a
reasonable man.

The facts of Derry v Peek were these:

A company, after submitting its plans to the Board of Trade, applied fora
special Act of Parliamentauthorising it to run trams in Plymouth by steam
power. The Actwhich was ultirately pzased provided that the trams might
be moved by animal power, or, if the consent of the Board of Trade were
obtained, by steam or mechanical power. The directors, believing that this
consent would be given a3 a matter of course, since the plans had already
been submitted to the Board of Trade without encountering objection,
thereupon issued a progspectus saying that the company had the right to
use'steam power instead of horses. The respondznt took shares-upon the
faith of thisstatesnent. The Board of Trade refused their consent, and the
company was ultitnazely wound up.

It was held by the House of Lords, reversing the decision >f the Court of

Appeal, that an action of deceit against the directors claiming damages for

fraudulent misrepresentation must fail. Lord Herschell said:

The prospectus was ... inaccurate. But that is not the question. If they [the
directors] believed that the consent of the Board of Trade was practically
concluded by the passing of the Act, has the plaintff made out, which it was for
him to do, that they have been guilty of a fraudulent misrepresentation? I think
not. [ cannot hold it proved as to any one of them that he knowingly made a false
statement, or one which he did not believe to be true, or was careless whether
what he stated was true or false. In short. [ think they honestly believed that what
they asserted was true.? :

In testing the honesty of the representor’s belief, his statement must not be
considered according to its ordinary meaning, but according to its meaning
asunderstood by him.* Carelessness is not dishonesty; but, of course, if a man

L (1889) 14 App Cas 337; Lobban 112 LQR 287.

2  Ibid at 374.

3 Ibid at 379. It should be noted that the decision of the House of Lords was based on
the trial judge’s finding that the defendants believed their statements to be true. He
might well have held that they merei7 hoped and believed that they would soon
become true. Such a finding would hav- led to judgment for the plaintiffs. See Pollock
5 LQR 410; Anson 6 LQR 72

4 Akerhielm v De Mare [1959] AC 789, [1959) 3 All ER 485; Gross v Lewis Hillman Ltd [1970]
Ch 445, [1969] 3 All ER 1476; McGrath Motors (Canberra) Pty Ltd v Applebee (1964) 110
CLR 656.
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is reckless, a court may well be justified in concluding that he could not have
been honest. 'There may be such an absence of reasonable ground for his
belief as, in spite of his assertion, to carry conviction to the mind that he had
not really the belief which he alleges.™

Again, if arepresentor deliberately shuts his eyes to the facts or purposelv
abstains from their investigation, his beliefis nothonestand he is just as liable
as if he had knowingly stated a falsehood.*

Motiveisirrelevantin an action of deceit. Once it has been proved that the
plaintiff has acted upon a false representation which the defendant did not
believe to be true, liability ensues, although the defendant mav not have been
actuyated by any bad motive.” The representor is not liable, however, until the
representee has acted.on the representation and thereby suffered loss.*

2 NEGLIGENT MISSTATEMENT AT COMMON LAW

The plaintiffsin Derry v Peek® formulated their claim as an action in the tort
of deceit. Butitwas assumed at the time, and for seventy years afterwards, " that
the House of Lords in this case decided that no action would lie for negligent
words, at least where reliance on them produced purely financial loss, as
opposed to physical damage. All non-fraudulent misrepresentations sheuld
be classed together as innocent misrepresentations.

There was, however, an important equitable exception in that ‘by an
application of the general doctrine of ‘constructive fraud’;which is discussed
below," an action would lie for negligent misrepresentation if there was a
fiduciaryrelationship between the parties. So in Nocton v Lord Ashburton™ this
principle was applied by the House of Lords to negligent advice given by a
solicitor to his client.” :

In 1963 the House of Lords delivered its famous judgment in. Hedley Byrne
& Co Ltd v Heller & Partners Ltd'* in which it held thatin some circumstances
an acuon would lie in tort for negligent misstatement. In this case the
plaintffs entered into advertising contracts on behalf of Easipower on terms
underwhich theywould themselves be liable if Easipower defaulted. Wishing
to check-on Easipower’s credit, they asked their bank 1o inquire of the
defendants, who were Easipower's bankers. Relying -on the replies, thev
conunued to place ordersand suffered substantial loss when Easipowerwent

Derry v Peek (1889) 14 App Cas 837 at 369, per Lord Herschell.

Ibid at 876, per Lord Herschell.

Foster v Charles (1830) 6 Bing 396; affd 7 Bing 105.

Briess v Woolley [1954) AC 333, [1954] 1 All ER 909; Diamond v Bank of London and
Montreal Lid [1979] QB 338, [1979) 1 All ER 561.

(1889) 14 App Cas 337.

0 Le Lievre v Gould [1893] 1 QB 491; Candler v Crane, Christmas & Co [1951] 2 KB 164,
[1951] 1 All ER 426.

11 See pp 336337, below.

12 [1914] AC 932, On the difficult question of the relatonship berween fraud at common
law and fraud in equity, see Shenidan Freud in Equity pp 12-37.

13 Negligent advice given by 2 solicitor 1o his chient would normally amount o a breach
of an implied 1erm of the contract between them. In Nocton v Lord Ashburton the
plandff did not formulate his claim in contract because of problems of limitation.
Before 1873, a plaintff could not have recovered damages for a claim of this kind but
only specifically equitable remedies such as account. Damages were awarded in Wood:
v Maruns Bank [1959] 1 QB 55, [1958] 3 All ER 166

14 [1964] AC 465, [1963]) 2 All ER 575
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into liquidadon. The House of Lords held that the plaintiffs’ action failed
since the defendants’ replies had been given 'without responsibility’; but
theyalso stated that, butfor this disclaimer, an action for negligence couid 'ie
in such circumstances. Their Lordships did not however attempt to cefine
with precision the circumstances in which such an action would lie. Detailed
consideration of the resultant problems must be left to works en the law of
torts'® but a few observations must be made since it 11 now possible to argue
that a negligent precontractual misrepresentation made by one party to the
contract to the other may give rise to an accion for damages in tort.

It is clear that the House of Lords did not simply assimilate negligent
statements to negligentacts. L° bility for negligentstatements depends upon-
the existence of a ‘special -e..tionship’ between plaintiff and defendant.
Such a reladonship does not necessarily involve direct contact between the
parties. In Hedley Byrne & Co Lid v Heller & Pariners Lid.itself, the advice was
passed through the plaindff’s bank and neither party kne w the idendty of the
other. The defendant knew, however, that the information would be passed
to-a customer of the inquiring bank and that it was required so that the
customer could decide whetherto extend credit to Easipower. [twould seem
probable that the adviser must know in general terms the purpose for hich
theadvice is sought. Butwhere advice is given before entering into 2 contract
between the person giving advice and the person receiving it, thisis notlikely
to be a pracucal difficulty.

Ithasbeen suggested that the duty to take carsin giving adviceis impozed
onlyon professional men and perhaps only on thioze professional men whoze
profession itis to give advice. Ifsuch a limitation exists, itwould gravely restrict
the application: of this rule to precontractual statemeant. Though the
possibility was extensively canvassed by the Privy Council in Mutual Life and
Citizens’ Assurance Co Lid v Evatt,'® later English cases suggest that this difficuit
case; whatever it decided, is notlaw in England.”

[tisimportant to note that there is nothing in the judgmentin Hedley Byrne
& Co Ltd v Heller & Partners Ltd to suggest that liability can attach ouly to
statements of factas defined above." It can extend beyone this to other forms
of negligent advice, such as the expression of an opinion about the law.

Early decisions after 1963 did little to clarify whether, and if so when, the
doctrine in Hedley Byrne & Co Ltd v Heller & Partners Ltdmight be 1sed toimpose
liability for negligent pre-contractual statements. It was he 1 that actions
would not lie in tort . gainst an architect” or a solicitor® for negligent advice
which was in breach of contracton the theory thatasingle duty cannot give rise

15 There are many articles discussing the effect of the case on the law both of tort and
of contract. These include Honoré 8 [SPTL 204; Stevens 27 MLR 121; Weir [1963]
CLJ 216; Gordon 38 ALJ 39, 79; Coots 2 NZULR 268.

16 [1971] AC 798, [1971] 1 All ER 150; Rickford 34 MLR 328. The decision should
probably be regarded as turning primarily on what a plaintiff must allege in his pleadings
under the unreformed | ‘ew South Wales procedure. Note that of the three Lords who
sat in both Hedley Byrne 7 Co v Heller and Mutual Life v Evatt, two were in the minority
in the latter case. [n W B Anderson & Sons Ltd v Rhodes (Liverpool) Ltd [1967] 2 All ER
850, liability was imposed in a purely commercial context.

17 See eg Esso Petroleum Co Lid v Mardon [1976] QB 801, [1976] 2 All ER 5; Batty v
Metropolitan Property Realisations Lid (1978) QB 554, [1978] 2 All ER 445,

18 Pp 294-298, "above.

19 Bagot v Stevens, Scanlan & Co [1966] 1 QB 197, [1964] 3 All ER 577.

20 Clark v Kirby-Smith [1964] Ch 506, [1964] 2 All ER 835.
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to actions both in contract and tort. This theory was criticised,’ and was hard
to reconcile with numerous decisions allowing actions by servants against
masters or by passengers against carriers to be brought indifferently in
contractor tort.*

Itappears now to have been abandoned. More recently cases have held that
if a plaintff can show that all the ingredients of a tortious claim are present,
he is not disentitled from pursuing it because he also has a claim in contract.
The matter was examined in an exceptionally full and careful judgment by
Oliver ] in Midiand Bank Trust Co Ltd v Hett, Stubbs and Kemp.*

In this case a father owned a farm, which he letto hisson. In 1961 the father
agreed to give the son an opton to buy the freehold reversion within the
next ten years. The defendant solicitors acted for both father and son in
the transaction and drew up a formal agreement embodying the terms of
the option. They omitted however to register it as an estate contract. In
August 1967 the father sold the farm to his wife. In October 1967 the son
attempted to exercise the option and discovered for the first time that the
property had been sold and the option never registered. In due course the
son decided to sue the defendants for professional negligence and issued
awritin July 1972.* On the face of it, there was a clear breach of contract
but equally this appeared to be well outside the limitaton period since the
contracthad been broken in 1961 when the option had not been registered.
The plaintffs sought to overcome this difficulty in two ways. As regards the
claim in contract, they argued that there was a continuing breach until the
father’s sale in August 1967, when it became impossible to register.
Alternatively they argued that there was a claim in tort, arising out of the
solicitors’ negligence. A tort action if it existed could not have been
brought before damage had been inflicied, thatis by the father’s sale to his
wife in 1967, and so a tortaction would be still within the limitation penod.

Oliver ] held for the plaintiffs on both grounds.* As regards the claim based
on Hedley Byrne & Co Ltd v Helier & Partners Ltd he saw no difficulty in this
existing alongside a contractual claim. The key quesuon was whether there
wasa ‘special relatonship’ between plaintiff and defendantand not howthat
relatonship arose. The reasoning-of Oliver J was enthusiasucally approved bv
Lord Goff delivering the principal speech in the House of Lords in Henderson
v Mervett Syndicates.”

These casesall concern negligence in the course of performing a contractual
dutytotake care, butif tortious and contracrual obligatnons can coexistafter the

1 Poulton 82 LQR 346, and see Reid v Traders General Insurance Co, Dares Motors and Mvyers
(1963) 41 DLR (2d) 148 at 154, per Ilsliev C]. Symmons 21 McGill L] 7¢

See eg Matthews v Kuwait Bechtel Corpn [1959) 2 QB 57, [1959] 2 All ER 845,

[1979]) Ch 384, [1978] 3 All ER 571; Stanton 42 MLR 207; jolowicz [1979] CL] 54.
He shortly afterwards died and the action-was taken over by the plaintiffs as executors.
He found this principle to be logically implicit in Esso Petroleum Co Ltd v Mardon [1976]
QB 801, [1976]) 2 All ER 5. See aiso Batry v Metropolitan Property Realisations Lid [1978]
QB 554, [1978) 2 All ER 445, cited at a late stage to Oliver ] but not fully considered
by him. Oliver's ] judgment was approved by Lord Denning MR in Photo Production Lid
v Securicor Transport Lid [1978] 3 All ER 146 ai 150-151, [1978] 1 WLR 856-862, in a
passage not criticised by the House of Lords when reversing the Court of Appeal. See
also the decision of the Supreme Court of Canada in Central Trust Co v Rafuse (1986,
31 DLR (4th) 48] (Can SC) Havek 1 JCL 43.

6 [1994]) 3 All ER 506. [1994] 3 WLR 761.
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contract is concluded, it would seem that they can also coexist before the
contractis concluded.” This view is confirmed by Esso Petroleum Co Ltdv Mardon.*

In this case the plaintiffs had let a petrol filling statior: to the defendant
for three years. The station was on a newly developed site and during the
negotiations for the lease one L, a dealer sales repr.. :ntative employed
by the plaindff, with over 40 years’ experience, had told the defendantthat
he thought the potental ‘throughput’ of the station in the third year
would be of the order of 200,000 ¢ allons. The defendant suggested that
100,000 gallons might be a more realistic figure but his doubts were
quelled by L's expertise and great experience. [nthe eventthe throughput
in the third ye:r was only 86,502 gallons. At this level the siation was
uneconomic and the defendant gave up the tenancy. The plaintiffs s' ed
for arrears of rent and the defendant counterclaimed for damages for
negligence. -

Thie Courtof Appeal held for the defendant.’ In making statements about the
station’s prospects during the pre-contractual negotiations, the nlaintiffs
owed the defendant a duty of care since they had a f’nancial inter st irr the
advice they were giving and knew that the defendant was relying on their
knowledge andexpertise. Further they were in breach of the: duty of care,
since L’s forecast, although honesty made, failed to take into account the
actual configuration of the site as developed. ' o '

It does not of course follow from this décision that partiesin pre-contractual
negotiationsaiways owe eacti otheraduty of care, butitappears thatwe cannow
confidentlystate thatifall the ingredients ofaduty of careare present, the ducy
is not excluded by the fact that the parties are in a precontractual imadon.

Another interesting and difficultgroblem, which hasnot yetbeen before
the English courts, concerns the effectofa negligent pre-contractualstatement,
which' is not eventually followed by a contract. As a rule there will be no
qu-:stionr of liability since nos damage will have resuited’ but this is not
necessarily so. Suppose for instance X, a mairr contractor who 3 preparinga
tender for building a newoffice block asked Y, a central he: ‘ingsub-contractor,
for an estimate and that Y carelesslyquotes a figure which istoo low. Suppose
further that relying on Y’s figures, X puts in a tender, which again is too low
and that one morning X receives in the post two letters, one accepting his
tender for the building and the « ter from Y revoking his quotation. As a
matter of offer and acceptance, | clear that X has made a binding main
contractand hasnocontractuala  nagainstY. [tisarguable, however, that
he now has a tortious action. Itis  : that this may be said to be evading the
rules of offerand acceptance,” bu: s thought that this is not so. X’s loss does

~1

This is how Woods v Martins Bank [1959] 1 QB 55, [1958] 3 All ER 166, should now

be explained. The possibility might have been raised in Dick Bentley Productions v Harold

Smith (Motors) [1965] 2 All ER 63, [1965] 1| WLR 623, but the case went on other
ounds.

8 [1976] QB 801, [1976] 2 All ER 5; Sealy (1976] CLJ 221. The Court of Appeal aiso held
that Esso had given a conrractual warranty that their opinion was carefully formed. See
also Dillingham Construction Pty Ltd v Douwns [1972] 2 NSWLR 49; Sealand of the Pacific
Lid v Ocean Cement Ltd (1973) 33 DLR (3d) 625; Capital Motors Lid v Beecham (19751
1 NZLR 576; Gran Gelato Lid v Richeliff (Group) Ltd [1992] 1 All ER 865.

9 The facts took place before 1967 and there was therefore no claim under the
Misrepresentation Act 1967 See pp 307-309, below.

10 Holman Construction Ltd v Delta Timber Co Ltd (1972] NZLR 1081.
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not follow from Y's revocation but from Y's carelessness in fixing:the offer
figure. If thefigure had been carefully calculated, X wouldusually have been
able to go outinto the market toengage another centralkheating:.contractor
atmuch the same price butif the figureistoo lowhewillnot beable to da this.
So itis notimplausible to argue that the situanon isone where'Y knew that X
would rely on his figure-and would suffer lossif it were: unreliable and that
therefore Y owed X a duty of care.

3 NEGLIGENT MISREPRESENTATION UNDER THE
MISREPRESENTATION ACT 1967

[n 1962 the Law Reform Committee in its 10th Report recommended that
damages should be given for negligent misrepresen tation.'' This
recommendation was, of course; based on the lawas itwas assumed to be before
Hedley Byrne & Co Ltd v Heller & Partners Ltd, and it maywell be thatitwould have
been wise to reconsider it in the light of that decision. [nstead it was enacted
by the Misrepresentation Act 1967, secton 2(1) of which provides that:

Where a pe~son has entered into a contract after a misrepresentation has been
made to him by another party thereto and as a resuit thereof he has suffered loss,
then, if the person making the misrepresentation would be liable to damages in
respect thereof had the misrepresentation been made fraudulentdy, that person
shall be so liable notwithstanding that the misrepresentation was not made
fraudulently, .nless he proves that he had reasonable ground to believe and did
believe up to the tune the contract was made that the facts represented were true.

Itis clear that the object uf this subsection is to impose liability in damages for
negligent misrepresentation and to reverse the normal burden of proof by
requiring the representor to disprove his negligence, butasingularly oblique
technique was adopted for this purpose® since the draftsman elected to
proceed by reference to the common law rules on fraud. This has led some
commentators to talk of a ‘fiction of fraud’."* Though it would be quixouc to
defend the drafting of the section, itis suggested that there isno such ‘fiction
of fraud’ since the section does not say thata negligent misrepresentor shall
be treated for all purposes as if he were fraudulent. No doubt the wording
seeks to incorporate by reference some of the rules relating to fraud butitdoes
not follow that it has incorporated all of them.”

Since in an action based on the Act the representor will have to bear the
burden of disproving his negligence, itwould seem thata plaindffwill usually
formulate his claim under the Act rather than sue at common law for fraud or
negligence. Butin some casesan action atcommon law maystill be preferred.

Firstly, a plaintiff who relies upon the doctrine in Hedley Byrne & Co Ltd v
Heller & Partners Ltd, need not establish that a misrepresentation siricto sensu
has been made.*

11 Cmnd 1762, paras 17 and 18.

12 1967, s 7.

13 Arvah and Treitel 30 MLR 369 at 375; Fairest [1967] CL] 239 at 244-245.

14 Advah and Treitel, above.

15 See the iluminaung discussion by Mummery J in Alliance and Leicester Building Soctety
v Edgestop Ltd [1994] 2 All ER 38 as to the availability of contributory negligence as
2 defence to claims in deceit and under Misrepresentauon Act 1967. s 2(1). The
subsection does not impose liability on an agent who makes a misrepresentauon.
Resolute Mantime (nc v Nippon Kayi Kyoka: [1983] 2 All ER 1, [1983] 1 WLR 857.

16 See pp 303-307, abave.
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Secondly, it maywell be that different rules as to remoteness and measure
of damages apply to the three forms of action open to the plaintiff.”” The
prospect of recovering heavier damages mightspur him to assume the greater
burden of proving fraud or negligence.

Thirdly, the statutory action only applies ‘where a person hasenteredinto
a contract’. If, as will sometimes happen, the effect of the representor’s
statements is to make the contractvoid ab initiofor mistake, it would seem that
there would be no action under the statute for there would be no contract. This
may be illustrated by considering the case of McRae v Commonuwealth Disposals
Commission." It will be remembered that in this case the defendants sold the
plaintiffs a non-existentship and later argued that theywere not liable for loss
incurred by the plaintiffs in searching for the ship since there was no contract
for lack of subject matter. We have already suggested™ that an English court
might prove unwilling to follow the High Court of Australia’s view that there
was a contract that the ship existed. If an English court were to hold the
contractvoid in such a situation, itwould seem thatnoaction could be brought
under the Act. But the plaintiff could still recover in tort at common law by
proving that the defendant was either fraudulent or negligentin stating that
the ship existed, since it is not a requirement of these actions that the
representee shall have entered into a contract but simply that he shall have
suffered loss in reliance on the statement. Since the defendants in McRae v
Commonwealth Disposals Commission were clearly negligent it would seem that
the decision in thatcase can now best be explained by reliance on Hedley Byrne

& Co Ltd v Heller & Partners Lid.

The complexities of the interrelationships between these rules are well

illustrated by Howard Marine and Dredging Co Lid v A Ogden & Sons (Excavations)
Ltd.*

‘The defendants were engaged by the Northumbrian Water Authority for
a substantial excavation contract. This involved carrying the spoil to seain
seagoing barges and dumping it there. The defendants, although very
experienced at excavaton work, had no experience of dumping atsea. In
order to carry out the contract they needed to charter two seagoing barges
and in order to calculate their tender for the contract they needed to know
the cost of chartering the barges. One factor in this cost would be the soil
carrying capacity of the barges, since this would have an important input
on the speed at which the earth could be removed and thereby on the
length of the contract. Negotiations took place between the defendants
and the plaintiffs, who were the owners of two suitable barges in the course
of which the plaintiff’s marine manager stated that the payload was 1600
tonnes.! This figure was based on his recollection of the deadweight figure
of 1800 tonnes given by Lloyds Register. Very exceptionally however, the

17 See pp 320-325, below.

18 (1951) 84 CLR 377.

19 Pp 257-258, above.

20 [1978) QB 574, [1978] 2 All ER 1134; Sealy [1978) CL] 229; Brownsword 41 MLR 785:
Sills 96-LQR 15.

1 This'statement-was made after the defendant had tendered for the excavation contract
and had their tender accepted. This would appear very relevant to the quantum of any
claim since much -of ‘the «defendants’ loss flowed from {endering at the wrong figure.
“The :decision of the Gourt of Appeal was concerned only with liability and -mot with
quantum. i
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Lloyds Register was wrong. The true deadweight figure given by the
barge's German shipping document (which the marine manager had
seen) was 1195 tonnes, giving a payload of 1055 tonnes. In due course the
defendants chartered the barges from the plaindffs, but the written
contract contained no mention of these figures.

Finding that because of the shortfall in capacity, they were not able to proceed
with the work as quickly as they had planned, the defendants ceased to pay the
charter hire. The plaintiffs withdrew the barges and sued for outstanding
payments and the defendants counter-claimed for damages both under
Misrepresentation Act 1967, secuon 2(1) and at common law.*

All the ingredients of liability under section 2(1) were present unless the
plaintiffs could prove that ‘they had reasonable ground to believe ... thatthe
factsrepresented were true’. There was no doubtthacthe marine manager had
made the statement honestlyand Lord Denning MR thoughtitwas reasonable
for him to rely on the Lloyds Register figure. The majority of the Court of
Appeal held thatitwas notreasonable not to refer to the shipping documents
on such an important matter. The Court was also divided in its views as to
negligence atcommon law. Lord Denning MR thought that the situation was
notone calling for care in the making of the statementand thatin any event
the marine manager had notbeen careless. Shaw L] took the opposite view on
both points and Bridge L] did not reach a concluded view on either.

The case confirms that the statutory action has the advantage that there is
no need to establish a duty of care. The majority view also suggests, what had
not been clearly perceived before, thatis, thatthe representor may not escape
liability, simply by disproving negligence but must affirmatvely prove
reasonable grounds of beliet.’

4 INNOCENT MISREPRESENTATION

Before 1963, the phrase 'innocent misrepresentation’ was used to describe
all misrepresentations which were not fraudulent. Now that two classes of
negligent misrepresentation have appeared, the appellation ‘innocent’
should clearly be restricted to misrepresentations thatare made without fault.

D REMEDIES FORMISREPRESENTATION

1 RELATIONSHIP BETWEEN REMEDIES FOR BREACH OF
CONTRACT AND REMEDIES FOR MISREPRESENTATION

As we have already seen,' classical doctrine drew a firm distinction between
those statements which formed terms of a contractand those which constituted
mere representauons. The practical effect of this distinction has been
diminished by the Misrepresentation Act 1967 but it remains conceptually
significant. Before the Act, however, itwas notclear whether the same statement
could simultaneouslv be both a term of the contractand a mere representation.

2  Thev also argued unsuccesstully that the statements as to pavioad were warranties.

3 Exactly what this means is far from clear. See the helpful analysis by Brownsword 41
MLR 733 at 737.
t P 292, above.
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In discussing this possibility we must consider two separate types of case. The
first is where a statement is made during pre-contractual negotiations and the
same statement later appears as a term of the (written) contract. In this case one
might think that the representee could exercise his remedies for
misrepresentation in respect of the first statement and his remedies for breach
of contract in respect of the second, but there was some authority for the view
that the representation ‘merged’ with the term so that no remedies would be
available for the misrepresentation.’ All doubts on this question are now
resolved by section 1 of the Misrepresentation Act 1967, which provides:

Where a person has entered into a contract after 2 misrepresentation has been
made to him and-

(a) the misrepresentaton has become a term of the contract; ... then, if
otherwise he would be entitled to rescind the contract without alleging fraud,
he shall be so entitled ... notwithstanding the matters mentioned in paragraph
(a) ... [of this section].

This obscurelyworded provision means thata misrepresentee may rescind for
a misrepresentation, even though the same undertaking has later become a
term of the contract.

The second type of case arises where itis possible toargue thatastatement,
which occurs only once in the history of a transaction may be classified either
as a term of the contract or as a representation. If it is classified as a
representation, there would be no question of grantng the remedies
appropriate to a contractual term and if it is classified as a term, there would
be no question of granting the remedies for ‘mere representations’. In
practice, the classification has always been made where the plaintff claims
damages on the ground that the statementisa term of the contract. Butin the
converse case where the plaintiff claims rescission for misrepresentation, it
does notappear ever to have been argued that the remedy should be refused
because the statement was properly classified as a term.

A good example is Leaf v Iniernational Galleries® where the plaintiff bought
a picture from the defendant, which the latter stated incorrectly to have been
painted by Constable. Clearly this statement might well have been held to be
a term of the contract if the plaintiff had sought damages, but he wished to
return the picture, and therefore sued for rescission for innocent
misrepresentation. Though the Court of Appeal was clearly somewhat
embarrassed at the possibility of a plaintiff being able to rescind for innocent
misrepresentation when the right to reject for breach of condition was lost,’
the case was decided on the basis that the defendant’s statement was a ‘mere’
representation bat that the right to rescind was lost bylapse of time.? In other
cases, also, the same assumption has been allowed 1o go unchallenged.®
Nevertheless it is suggested that in principle the categories of terms and
representationsare matually exclusive and thata plaintiff cannotelectto treat

5 Pennsylvanio Shipping Co v Compagnie Nationale de Novigation [1936] 2 All ER 1167. Cf
Compagnic Frangaise des Chemins de Fer Paris-Orleans v Leeston Shipping Co (1819) 1 LI
L Rep 285, Fairest [1967] CLJ 239 ai 241-242.

[1950] 2 KB 86, [1950] ] All ER 693; p 261, above.

[1950]) 2 KB at 91, [1950] 1 All ER a1 695.

See p 315, ‘below.

Eg Lomg v Liovd [1958) 2 All ER 402, [1958) 1 WLR 755. See Ativah 22 MLR 76, where
the argument in the text is forcefully put See also Naughton v O'Callaghan (Rogers,
third parties) [1990] 3 All ER 191

L=R- - B ]
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a term as a representadon. If this is se, it would foilow that section 1 of the
Misrepresentation Act 1967 had no application to such a case, since it is not
one in which a misrepresentation has become a term, but one in which a
statement has always been a term."

2 RESCISSION

[tis a fundamental principle that the effect of a misrepresentation is to make
the contractvoidable and notvoid." This means that the contract is valid unless
and until it is set aside bv the representee.” On discovering the
misrepresentation the representee may elect to affirm or to rescind the contract.

Acontractis affirmed if the representee declares his intention to proceed
with the contractor does some act from which such an intention may reasonably
be inferred.”

A contractis rescinded if the representee makes it clear that he refuses to
be bound by its provisions. The effect then is that the contract is terminated
ab initio as if it had never existed. In the words of Lord Atkinson:

Where one party to a contract expresses bv word oractin an unequivocal manner
that by reason of fraud or essenual error of a material kind inducing him to enter
into the contract he has resolved to rescind it, and refuses to be bound by it, the
expression of his election, if justified by the facts, terminates the contract, puts
the parties in statu quo ante and restores things, as between them, to the position
in which thev stood before the contract was entered into.'*

An election, once it has been unequivocally made, whether in favour of
affirmadon orofrescission, is determined for ever.” It cannot be revived. If the
representee elects to rescind the contract, the general rule is that within a
reasonable time he must communicate his decision to the representor, for the
latteris entitled to treat the contractual nexusas continuing until he is informed
of its termination."” This general rule, however, is subject to two exceptions.

Firstly, if the result of the misrepresentation is that possession of property
isdelivered to the representor, the recaption of the property by the representee
is itself a communication of the rescission.”

10 The thesis in this section is also important in connection with the provisions of the
Misrepresentation Act as to exempuon clauses—see pp 326-328. below.

11 In exceptional cases. as in that of mistaken identtv a misrepresentee may cause a
mistake which mav entitle the misrepresentee to treat the contract as void. But this
is the result of the mistake and not of the misrepresentation.

12 Newbigging v Adam (1886) 34 ChD 382 ar 392.

13 See p 313, below.

14 Abram Steamship Co v Westwille Shipping Co Lid [1923} AC 773 at 781. Unfortunately the

word ‘rescission’ is also often used to describe the position where a party elects to treat

4 contact as discharged because of a breach of one of the essenual terms. But there

the contract is not rendered void ab initin: Mussen v Van Diemen’s Land Co [1938] Ch

253 at 260, [1938] 1 All ER 210 at 213, per Farwell L]. The further liabilitv of either

party to perform the outstanding contractual obligations 1s terminated, but causes of

acuon that have alreadv arisen by virtue of the breach remain remediable bv an action
for damages. See & ¥V Ward v Bignail [1967] 1 QB 334 at 348. [19A7] 2 All ER 449 at

33, per Diplock LJ. it would clearly add greacly to clarity if the word rescission were

confined to the present remedy. This has been emphasised in 2 number of recent

decisions pp 604-606, below

Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 35, per curtam.

(car and Unwersal Finance Co Lid v Caldwell [1963] 1 QB 525, [1964] 1 All ER 290

[bid.
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Secondly, if the representor disappears so effectively thatitis impossible
to find him. the requirement of communication will be satsfied if the
representee records his intention to rescind the contract bv some overt act
that is reasonable in the circumstaices. This was recognised for the first ume
in Car and Universal Finance Co Litd v Caldwell' on the following facts:

The defendant sold and delivered a car to X in return for a cheque that
was dishonoured the next day, by which time both: the car and X had
disappeared. The defendant immediately notified the police and the
Automobile Association and requested them 1o find the car. While the
search was proceeding, X sold the car to M Ltid motor dealers, who had
notice of X's defective title. Ultimately, M Lid sold the car to the plaintiffs
who bought it in good faith.

It was held that the defendant, by setting the police and the Automobile
Association in motion, had sufficiently evinced his intention to rescind the
contract. As soon as he made this clear, the ownership of the car reverted to
him, and therefore the later sale by M Lid vested no title in the plaintiffs, the
innocent purchasers.™

Rescission, even though enforced by a court, is always the act of the
defrauded party in the sense that it is his election which effectively destrovs
the contractual nexus between him and the other party.™ It follows that
rescission is effective from the date itis communicated to the representor and
notfrom the date of anyjudgmentin subsequentliugation. Nevertheless, the
representee may fortify his position by bringing an action for rescission in
equity, a step that is desirable if the fraudunlent party ignores the cancellation
of the contract and if there is a possibility that innocent third parties may act
on the assumpuon that it stll exists.

As we have seen, the effect of rescission is to nullify the contract ab initio.
An essential requirement of this remedy, where the contract has been partly

18 N 16. above.

19 In this case the car was not sold by the rogue X directly to the innocent purchaser. It
was first sold by him to M Lid who had notice of his defecuve utle, and later sold 1o
the innocent purchaser. In Newtons of Wembiey Ltd v Wilhiams [1963] 1 QB 560, [1964]
8 All ER 532. the facts were similar except that there was a direct sale by the rogue 10
the innocent buver, and it was held that the lauer acquired a good ttle by wirtue of
the Factors Act 1889, s 9.

This distinction between the effect of a direct and an indirect sale afier the contract
between the rogue and the true owner has been rescinded is a reproach to the law (see
Cornish 27 MLR 472 at 477}. The Law Reform Commitiee. however, has recommended
in its 12th Report that until notice of rescission of a contract is communicated to the
other contracung partv (ie in the instant example. 1o the rogue) an innocen!
purchaser from the later shall be able to acquire a good ate (Cmnd 2958 (1966) )
1f statuiory effect is given to this recommendanon, the disancoon berween a direct
and an indirect sale will virtualiv disappear, for it will usuallv be impossible for the true
owner to communicate with the rogue before the saie to the innocent purchaser.

1t would seem that the exception to the general rule recognised in Caldwell s case
concerning communication of rescission. apphes equallv 10 a case of inpocent
misrepresentation, though it is difficult to envisage circumstances 1n which the
problem ‘would anse. since an innocent person. unlike the rogue n Caldwell’s case,
would have no occasion to abscond: [1965] 1 QB at 551-552, per Seliers L]. Upiohn
L] left the question open: ibid at 555. In Macleod v Kerr 1965 SC 253. the Court of
Session took the opposite view to Car and Universal Finance Co Lid v Caldwell

90 Abram Steamship Co v Westville Shipping Co [1923) AC 773 a1 781
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orwholly performed, is therefore the restoration of the parues to their original
positions. In the language of the law, restitutio in integrum is essenual.'

Common law, unlike equity, provides no action for rescission. But it has
alwaysrecognised thata contractisautomatically terminated if the representee
elects to rescind rather than to affirm it, provided that the restoranion of the
status quo anteis feasible. In this latter respect, however, common law is ata
disadvantage as compared with equity. The remedial procedure atits command
1s not sufficiently flexible and comprehensive to enable the process of
restoration to be effected according to the exigencies of each particular case.
The court is restricted to saying that there can be no rescission unless the
parties can be restored to the exact positions that thev formerly occupied.®

The courts of equity, however, soon developed a suit for rescission, and
since their remedial procedure was far more elastic than that of the common
law, they were able to take a more realistic view of restitutio in integrum. In the
words of Lord Blackburn, the court, in the exercise of its equitable jurisdiction,
‘can take account of profitsand make allowance for deterioration. And I think
the practice has always been for a court of equity to give this relief whenever,
bythe exercise of its powers, it can do whatis practicallyjust, though itcannot
restore the parties precisely to the state they were in before the contract.”
Therefore, if satisfied that the misrepresentation has been made, itannuls the
contractand then makessuch consequential orders as may be necessary in the
particular circumstances to restore as far as possible the status quo anteof both
parties.

Atone time equity followed the common law in limiting relief to cases of
fraudulent misrepresentation butthis wassecn to be too harsh aview. The rule
gradually established was that where a party was induced to enter into a
contract by the innocent misrepresentation of the other party, he was entitled
to escape from his obligations by electing to rescind the contract. To render
this election effective, he must make his intention clear by word or act to the
other party, or institute a suit for rescission, or plead the misrepresentation
as a defence to a suit for a specific performance.* It was early decided thatan
innocent misrepresentation was a good ground for refusal of specific
performance, but for a considerable period the view prevailed thata greater
degree of misrepresentation, in fact fraudulent misrepresentation, was
necessary to justity a suit for rescission.® This illogical distinction was later
abandoned, and it was established by the middle of the nineteenth century
that, whether the misrepresentation was fraudulent or not, the representee
was entitled to rescind the contract, and if it was written to have it delivered
up for cancellaton.’

The result of this development was that, by the middle of the nineteenth
century, rescission has become a general remedy for misrepresentaton
though damages were available only for fraudulent misrepresentation.

1 See p 316, beiow.
Clarke v Dickson (1858) EB & E 148 at 153, Erlanger v New Sombrera Phosphate Co {1878)
3 App Cas 1218 at 1278

g 3 App Cas at 1278-1279. See also Spence v Crawford [1939] 3 All ER 271.

t  Rawlins v Wickham (18538) 3 De G & ] 304; Torrance v Bolton (1572) 3 Ch App 1138
5 Cadman v Horner (1810) I8 Ves 10.

33

Cooper = joel (1859) 1 De GF & | 240; Re Liverpool Borough, Bank Duranty’s Case (1853)
26 Beav 268, Tomancs v Boiton (1872) 8 Ch App 118: Wawton v Coppard [1899] 1| Ch
a3,



314  Misrepresentation, duress and undue nifluence

Rescission might often be a completelv eficctive remedy. but thi: would not
always be the case. If afarmer boughta cow, represented. incorrectly. to be free
from tuberculin. and itinfected the rest of his herd, itwould comforthim littde
10 be able to return the cow, I{ the representation was fraudulent there wasno
problem since an action for damages could be brought. lf itwere notfraudulent.
the question arose whether the right to rescind could be manipulated so as
to restore the representee entirelv to the status guo ante. Itwas held that to do
this in totowould be to give damages; but the courtis drew a subte distnction
between an award of damages and the grant of an indemnityand held that the
representee must be indemnified against obligations incurred as a resuit of
the representation.

To what obligations, then. does the indemniv relater The answer is tha:
the plaintiff must be indemnified, notagainstall obligations even though they
may be correctly described as having arisen under, or out of or as a result of
the contract but only against those necessarily created by the contract.” The
burden must be one that has passed to the representee as a necessary and
inevitable result of the position which-he assumed upon completion of the
contract.

If, for example, A procures the dissolution of his partnership with B and
C on the ground of innocent misrepresentation, he nevertheless remains
personally liable for partnership debts contracted while he was a member of
the firm. His position as partner was created by the contract and it is the
inevitable and automatic result of having occupied this position thathe is now
burdened with liabilitvfor debts. Hence theyare a proper subjectforindemniry.

The distinction between what is true indemnitv and what is equivalent to
damages is neatly illustrated by Whittington v Seale-Hayne*

The plaintiffs, who were breeders of prize poultry, were induced to take
a lease of certain property belonging to the defendants by an oral
representation that the premises were in a thoroughly sanitary condition.
This representation was not contained in the lease that waslater executed,
and sowas notaterm of the contract. The premises werein factinsanita:v.
The water supply was poisoned, and in consequence the manager of the
poultry farm became seriously ill, and the pouluy either died or became
valueless. Moreover the Urban District Council declared that the house
and premises were unfitfor habitation and required the plaintifis to renew
the drains.

In their action for rescission the plaintiffs, while admitting that owing to the
absence of fraud they could not recover damages. contended that thev were
entitled to an indemnitv against the consequences of having eniered into the
contract. These consequences were serious, since thevincluded the following
losses: value of stock lost, £750; loss of profit on sales, £100: loss of breeding
season, £500; rent and removal of stores, £75: medical expense, £100. It was
held that the claim for the plaintffs in respect of these losses was in effect a
claim for damages, and that theirright to an indemnitywas limited to what they
had expended upon rates and to the cost of effecting the repairs ordered by

-1

Newbigging v Adam (1886) 34 ChD 582 at 594 per Bowen LJ; the other judges, Cotton
and Frv L]], gave a wider scope to indemmity, but it is believed that the narrower test
stated by Bowen L] is correct. Such was the view of Farwell | in Whittington v Seal-Havne
(1990) 82 LT 48.
§ (1900) B2 LT 49
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the Council. The obligation to pay rates and to eficct the repairs were
obligations which the plaintiffs were required 1o assume by the contract: but
the contrac® created no obligation to erect sheds. to appoint araanager or to
stock the premises with poulury.

The practical importanc= of the distincuon between indemnitv and
damages hasbeen reduced by recent developments which have extended the
right to damages.” Further. as we shall see," the Misrepresentaton A<t 1967.
section 2(2), gives the court a general power to grant damages in lieu of
rescission. But there will remain cases in which the representee has no nghi
to damages and in which the conrt will decide not to use its power to grant
damages. In such cases the disunction will sull e operative.

$ LIMITS TO THE RIGHT OF RESCISSION

Itis a paradoxical result of the history of this branch of the law that rescission
should be regarded as the second best alternative to damages. In fact.itisin
many wavs a much more drastic remedy and it is natural therefore that
restrictions have been placed upon its availability. The right to rescind is lost
(i1 if the representee has affirmed the contract: (i) in certain circumstances
by lapse of time; (iii) if restitutio in integrum is no longer possible. or (1) if
rescission would deprive a third party of a right in the subject matter of the
contract which he has acquired in good faith and for value. We shall now
consider these limits seriatim and then discuss the changes made by the
Misrepresentation Act 1967.

a Affirmation of the contract

Affirmation is complete and binding when the representee, with full knowledge
of the factsand of the misrepresentation, either declares hisintention to proceed
with the contrart or does some act from which such an intention mav reasonably
be inferred.” The Reports contain many examples of implicit affirmation by
shareholders. A person who applies for and obtains shares upon the faith of a
prospectus containing misrepresentation is enutled 1o rescind the allounent
and to recover the price paid: but if after learning of the misrepresentauon he
attempts to sell the shares or pays money due upon the allotment or r:tains
dividends paid to him, he loses his right of rescission, since these acts show an
intention to treat the contractas subsisting.”* They are acts of ownership over the
shares whollv inconsistent with an intenuon to repudiate the allounent.

¢  Under Hedley Byrne & Co Ltd v Heller & Partners Lid and Misrepresentation Act 196%.
s 2(1)

10 P 320, below.

11 Civugh v London and North Western Riy Co (1871) LR 7 Exch 26 at 34, Seddon v Norir:
Eastern Salt Co Ltd [1905) 1 Ch 326 at 334; Car and Universal Finance Co Lid v Caldwel!
[1965] 1 QB 525 a1 550, [1964] 1 All ER 280 at 293. The difficult casc of Long v Liove
[1958]) 2 All ER 402, [1958] 1 WLR 753, would seem 1o have been decided on the¢
ground that the plaintiff's conduct amounted 1o an affirmation of the contract sec
especially (1958] 1 WLR 761. The ratwo decidendi. however, 1s not clear: see Auvah 20
MLR 76: Odgers [1958] CL] 166. It appears that the represeniee must know not onh
of facts entitling him 10 rescind but also of his nght 1o rescind Pevman v Lanjan: [1985]
Ch 457. [1984] % All ER 703. Aflirmation mav bar the right to rescind but Jeave intac:
am right o damages, Production Technology Consultants v Bartlett (1988] 1} EGLR 18Z
25 EG 121

12 Re Hot and Malt Exchange and Warehouse Co. ex p Brggs (1866) LR 1 Eq 483 Schois 1
Central Riv Cv of Venezuela (18681 LR 9 Eq 266. n.
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b Lapseof time

Lapse of time without any step towards repudiation being taken does not in
itself constrtute affirmation, but it may be weated as evidence of affirmation,
and itwassaid in a leading case that when the lapse of ime is great ‘it probably
would in practce be wreated as conclusive evidence' of an election to recognise
the contract.” Evervthing depends upon the facts of the case and the nature
of the conmract. In particularitis material to consider whether the representor
has altered his position in the reasonable belief that rescission will not be
enforced, or whether third parties have been misled by the inactivity of the
representee.‘!

[n principle, lapse of time can only be evidence of affirmation if it comes
after the representee has discovered that he is entitled to rescind. Butin Leaf
v International Galleries,” it was held thata contract for the sale of goods could
not be rescinded on the basis of a non-fraudulent misrepresentation when
five years had elapsed berween the sale and discovery of the truth. [t was said
that itbehoves the purchaser either to verify or, as the case may be, to disprove
the representation within a reasonable time, or else stand or fall byit’."® [t may
be doubted whether this reasoning would apply to a fraudulent representation.

¢ Resututio in integrum impossible

Part of the consequential relief to which a representee is entitled upon
rescission is the recovery of anything that he may have paid or delivered under
the contract. It is, however, a necessary corollary of this right that he should
make a similar restoration of anything obtained by him under the contract.
Otherwise the main object of rescission, which is that the parties should both
be remitted to their former position, would not be attained. A buyer, for
instance, who avoided a contract for misrepresentation, would not be able to
recover the price in full while retaining the goods. This would be inequitable
as well as inconsistent with the object of rescission.

Though the defendant has been fraudulent, he must not be robbed, nor must
the plaintiff be unjustly enriched, as he would be if he both got back what he had
parted with and kept what he had received in return. The purpose of reliefis not
punishment, but compensation.'”

The rule is, therefore, that rescission cannot be enforced if events which have
occurred since the contractand in which the representee has participated make
itimpossible to restore the parties substantially to their original position. The
representee must be, not only willing, butalso able, to make restitutio in integrum.

Thisdoctrine findsits most common application when the things delivered
to the representee under the contract have been radically changed in extent
or character by him or with his consent. Thus if a partnership in which the
representee was induced to take shares is converted into a limited liability
company, rescission is excluded. since the existing shares are wholly different
in nature and status from those originally received.” Rescission is equally

13 Clough v London and North Western Riv Co (1871) LR 7 Exch 26 at 35.

L4 Lindsay Petroleum Co v Hurd (1874) LR 5 PC 221 at 240; Aavon's Reef v Tuwiss [1896] AC
273 at 294,

15 [1950] 2 KB 86, [1950] L All ER £93.

16 [bid at 92 and 696, respectivelv, per Jenkins LJ.

17 Spence v Crawford [1939] 3 All ER 271 ac 288-289, per Lord Wright

18 Clark v Dickson (1858) EB & E 148; \WVestern Bank of Scotland v Addie (1367) LR 1 Sc &
Div 145,
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impossible if the subjectmatter : { the contract jsamine that has been worked
out® or operated for a substantal ime.™ or if it comprises goods that have
been consumed or altered by the buver.

The rulerequiring restoratior isnot. however, enfor. »diothe leuterit the
result will be unfair. Thus property transferred by the defendant mav Liave
deteriorated in the hands of the plaintiff, so that it cannot be restored in its
original siate. Nevertheless, provided thatit substantal icentity remains. its
restoratio: will be ordered on the terms that the plaintiff pav compensation
for its dete rioration. It is considered fairer on equitable principles that the
defendantshould be compelied to accept compensation than to keep the full
profitof his wrongdoing.®

d Inpury to third parties

The right of the representee to elect whether he will aff rm or disaffirm a
contract procured by misrepresentation is subject to this limitation, that. if
before he reaches a decision an innocent third party acquires for value ar
interest in the subject matter of the contract, the right of rescission is
defeated.’

The most frequent instance of this limitation is where goods have been
obtained from their owner by fraud. If the fraud makes the contract void at
common law on the grounds already discussed in the chapter on Mistake.* no
title passes to the fraudulent person and the latter can pass none to any third
party, however innocent this third party may be. If. however, the coniract is
voidable only. then the title so obtained by the fraudulent person isvalid unti!
it has been avoided, and anv transfer of it made before avoidance to an
innocent third party for valuable consideration cannot be defeared by the
owner.* An apt illustration of the rule is White v Garden® where the facts were
these:

Parker bought fifty tons of iron from Garden by persuading him to take 'n
pavment a bill of exchange which had apparently been accepted by one
Thomas of Rochester. Parker resold the iron to White, who acted in good
faith, and Garden made delivery in one of his barges at White's whari.
Garden, upon discovering that the bill of exchange was worthless since
there was no such person as Thomas of Rochester, seized and removed part
of the iron that was still in the barge.

Garden was held liable in trover. The title to the iron had passed to Parker
under a contract that was temporarilv valid and. while still undisturbed. had
been passed o an innocent purchaser. Itwas nota case of operative mictake,
since Garden intended to contract with Parker. It must be added thata third

1€ Vigers v Pike (1842) 8§ ClI & Fin 362

90 Attwood v Small (1838) 6 Cl & Fin 282; Clarke v Dickson, n 1B, above.

1 Ciarke v Dicksor. (18581 EB & E 148 a1 155, per Crompion |

9 Lagunas Nutrate Co v Lagunas Syndicate [1899] 2 Ch 392 at 457, pre Rigbv L]: adopiec
in Spence v Crawford [1939] 3 All ER 271 at 27¢.280. See also Newbgging v Adam (1886
32 ChD 582: Adam + Newhgmng (1888) 13 App Cas 308,

Clough v London and Nerth Western Riv Ce (1871) LR 7 Exch 26 at 35

Cn &. above

White v Garden (18511 10 CB 919; Babcock v Lawson (1879) 4 QBD 394. affd (1880) 5
QBD 284: Phillips v Brooks Ltd [1919]1 2 KB 94%- Stevenson v Newmham (185%) 13 CB 285
at 30L. per Parke B

6 (18511 10 CB 919.
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party, if he is to acquire an indefeasible title under a voidable contract, must
not only act bona fide, but also give consideration.” In one case for instance:

Adebtor and his surety persuaded the creditor to accept from the debtor
a transfer of a mortgage which the debtor knew to be imaginary but which
the surety believed to be valid. Later, at the solicitation of the surety and
in reliance on the transfer which he believed to be genuine, the creditor
released the surety from further obligation.?

[t was held that the creditor was entitled to rescind the release and to be
restored to his rights against the surety, since the latter, though honest, had
given no consideraton for his release.

Another tvpe of case where the remedy of rescission is affected by the
existence of third party rights, concerns the winding-up of companies. A
person who is induced to become a shareholder by reason of a false
representation is entitled to rescind the contract as against the company,
which means that he can divest himself of the shares and recover what he has
paid. But this right is lost if its exercise will prejudice the creditors of the
company. The established rule is, therefore, that the commencement of
winding-up proceedings completely bars the right of a shareholder to avoid
the contract under which he obrained his shares.”

¢ Effect of Misrepresentation Act 1967
The law relating to limits to the right of rescission was substantially amended
by section 1 of the Misrepresentation Act 1967 which provides:

Where a person has entered into a contract after a misrepresentation has been
made to him, and-

(a) the mistepresentation has become a term of the contract; or

(b) the contract has been performed;

or both, then, if otherwise he would be entitled to rescing the contract without
alleging fraud, he shail be so entitled, subject to the provisions of this Act,
nowwithstanding the matters mentioned in paragraphs (a) and (b) of thissection.

The effect of this provision is that the only limits to the rightof rescission are
now the four already mentioned. The purpose of the section can only be
understood by examining the pre-existing law. We have already discussed
paragraph (a)." Paragraph (b) was designed to abolish two previous rules, or
perhaps more accurately, one rule and one supposed rule, viz: the rule in
Wilde v Gibson and the rule in Seddon v North Eastern Salt Co Ltd.

In Wildev Gibson," the House of Lords held thata conveyance of land could
notbe avoided after completion on the basis of an innocent misrepresentation
by the vendor about a defect in title, viz the existence of a right of way. Lord
Campbell said that "where the conveyance has been executed ... a court of
equity will set aside the conveyance only on the ground of actual fraud’.” It
can be seen that there is much to be said for this rule, since it is the normal
practice of purchasers to emplov solicitors who carry out a full investigation

7 Scholefield v Templer (1859) 4 De G & | 429 at 433-443, per Lord Campbell.
3 Ibid.

9 Oakes v Turquand and Harding (1867) LR 2 HL 325.

10 Pp 309-310, above.

Il (i848) 1 HL Cas 605.

12 [bid at 532-633
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of title. These considerations would not apply so strongly 1o physical defects
in the property though the emplovment of survevors is becoming more
common and would have little weightin the case of sale of goods or shares or
the performance of other contracts.

Despite these considerations, Jovce ] in Seddon v North-Eastern Salt Co
Ltd" treating Lord Campbell's statement in Wilde v Gibson as one of
general application, purported to lay down a rule that ‘the court will not
grant rescission of an executed contract for the sale of a chattel or chose
in action on the ground of an innocent misrepresentation’.” This rule was
clearly based on a misunderstanding of the rationale of Wilde v Gibson: it
ignored contrary earlier authoritv® and it was not even necessary for the
decision in Seddon's case itself, since the representee had affirmed the
contract. Yet it succeeded in muddving the waters for the next SIXTV Vears.
It was applied in Angel v Jay'" to an executed lease induced by an innocent
misrepresentation that the drains were not defective and it was restated bv
McCardie ] in Armstrong v Jackson.” In three cases in the 1950s" the Court
of Appeal had an opportunity to confirm or overrule Seddon s case butin
each case the opportunity was spurned and the decision went on other
grounds, thoughin the first two of the cases Denning L] declared that the
rule did not exist.

If the authority of the rule in Seddon s case was doubted, its injustice was
almost universallyaccepted. Inits 10th Report.' the Law Reform Committee
agreed with this verdict and recommended the abolition of the rule in
Seddon 's case. The Committee thought however that the rule in Wilde v Gibson
should be retained in the interests of finality and that it should applv both
1o defects in title and to physical defects and 1o sales and long leases of
land.*

1t will be seen that Parliament has abolished both rules so that it is now
possible for a representee to seck rescission of any type of contractincluding
one for the sale of land even though ithasbeen performed. Itwould seem that
this change has created the possibility of considerable hardship to an owner-
occupier who sells his house and uses the purchase monev to buy another.
Such a vendor will normally only be able to repay the purchase price byselling
his new house and rearranging a mortgage on his old house. It is clear that
justice does not always require these heavy burdens to be imposed on an
innocent representor-vendor and itis important therefore in considering the
practical effect of section 1 (b) of the Act to bear in mind thatunder secuon
9(2) the court now has a general power to give damages in lieu of rescission.’
It would seem that this type of case might well be one where the court would
choose 1o exercise this power.

13 [1905] 1 Ch 326.

14 Reporter’s headnote. See [1905) 1 Ch 332-333.

15 See Hammelmann 55 LQR 90. But of Howard 26 MLR 272.

16 [1911] 1 KB 666.

17 [1917) 2 KB 822 at B25.

18 Solle v Buicher [1950] 1 KB 671, [1949] 2 All ER 1107: Leaf v Interngtional Gallenes
[1950] 2 KB 86, [1950] 1 All ER 695: Long v Liovd [1958] 2 All ER 402, [1958] 1 WLR
755.

19 Cmnd 1782, paras 8 to 13 (1962).

90 The committee recommended drawing 2 line between long and short leases by using
the test provided by s 54(2) of the Law of Property Act 1925

1 See p 315, above.
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4 DAMAGES

We have seen that as the law has finally developed, any misrepresentation
gives rise to a right in the representee to rescind. The right to damages, on
the other hand, isnotuniversal butdepends on showing that the representor’s
statement is either fraudulent or negligent in the senses set out above.:
However the Misrepresentation Act 1967 made a further important change by
conferring on the courta general power to grantdamages in lieu of rescission.
By section 2(2) of the Actitis provided that:

Where a person has entered into a contract after a misrepresentation has been
made to him otherwise than fraudulenty, and he would be entitled by reason of
the mistepresentaton to rescind the contract, then, if itis claimed in any of the
proceedings arising out of the contract that the contract ought to be or has been
rescinded, the court or arbitrator may declare the contract subsisting and award
damages in lieu of rescission, if of the opinion that it would be equitable to do
50, having regard to the nature of the misrepresentation and the loss that would
be caused by it if the contract were upheld, as well as to the loss that rescission
would cause the other party.

Thus, the victim of an innocent misrepresentation may be awarded damages
instead of, but not in addidon to, rescission if the court in its discretion
considers it equitable to do so.

For subsection 2(2) of the Act to operate, the facts must be such that the

representee ‘would be entitled by reason of the misrepresentation, to rescind
the contract’. In previous editions of this work, it was argued that these words
meant that the remedy of rescission must still be available for the plaintiff at
the time of the action and thatif he had lost the right of rescission, for instance
because restitutio in integrum was no longer possible or because an innocent
third party had acquired an interest in the subject matter of the contract then
the exercise of the judicial discretion to give damages under section 2(2) of
the Actwasatan end. However, this reasoning was rejected by Jacob J in Thomas
Witter Ltd v TBP Industries Ltd.* In this case, Jacob ] held thatitwas not necessary
that the right to rescind should be available at the time the court gave
judgment. He thought that judicial discretion would exist if the right to
rescind had ever existed or at the least that the right to rescind existed when
the representee first sought to rescind. On the facts of the case, it was not
necessary to choose between these alternatives. Jacob | relied on his
interpretation of the legislative history of this part of the Misrepresentation
Actbutotherinterpretations of the Parliamentary discussions do not pointso
clearly to his conclusion.*

Undersection 2(2) of the Act, rescission and damages are alternatives; but
if the representee has a right to damages because of the representor’s fraud
ornegligence, he maysue for damages either instead of or aswell as rescinding.
In these cases rescission and damages are in no sense mutually exclusive
though clearly the amount of damages to which the representee will be

See pp 301-308, above.

[1996] 2 All ER 573.

See Beale 111 LQR 385 and His Honour Judge Jack QC in Zanzibar v Bntish Aerospace
(Lancaster House) Ltd [2000] CLC 735. The Court of Appeal appear to have aken the
opposite view in Sindall v Cambridgeshire County Council [1994] 3 All ER 932 which had
not been reported when Thomas Witter Ltd v TBP [ndustries Ltd was decided in 1994
and was not cited to Jacob . See also The Lucy [1983] 1 Lloyds Rep 188.
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entitled will be effected by whether or not he has successfully rescinded. In
some cases rescission will repair all the loss the representee has suffered but
in other cases he will have suffered consequential loss.*

In anv case, whenever the representee seeks damages, it will be necessan
to decide upon what principles damages are to be assessed. It appears not
improbable that different rules applv to each of the possible heads of claim
and it is therefore necessary to consider them senatim. But before doing so &
basic distinction must be drawn between damages in contractand damages in
tort. This distinction is important for two reasons. First, the purpose of
damagesis differentin contractandin tort. In contract the object of damages
is to put the injured party as nearly as may be in the positon he would have
enjoved if the contract had been performed; in tortitis torestore the injured
partyto the position he occupied before the tort was committed. This difference
in approach will mean that sometimes a greater sum can be obtained in
contract than in tort and sometimes a greater sum in tort than in contract
though in other cases it may make no difference.¢ Secondly, the test of
remoteness of damage in tort is generally foreseeability at the moment of
breach of duty; in contract it appears that some higher degree of probability
than is embraced by the word ‘foreseeable’ 1s required and itis clear that the
relevant moment is that of the making of the contract”’

We will now consider each of the possible claims for damages in trn.

a Forfraudulent misrepresentation

It is clear that the claim for damages for fraudulent misrepresentaton 15 @
claim in tort. So the general governing rule is that the plaintiff should be
restored to the position he would have been in if the representation had not
been made ¢ It is sometimes deduced from this that a plaintiff in an acuon for
deceit cannot recover damages for loss of profit. That this is too simple aview
is shown by the decision of the Court of Appeal in East v Maurer.® In this case.
the first defendant owned two ladies hairdressing salons. In 1979 the plain tiffs
bought one of them for £20,000. During the negotiations, the firstdefendant
said that he did notintend to work at the second salon exceptin emergencies
and intended to open a salon abroad. In fact, be continued to work at the

wm

See eg the example of the infected cow, p 314, above. In these cases the plainuff it
rescinding the contract and pursuing a claim in tort. A plaintiff cannot normally rescind
the contract for inital invalidity and at the same ume seek damages for breach of that
contract. See Alberv 91 LQR 337,
6 Suppose for instance that X buys and pays for a set of dining-room chairs representec
incorrectly to be Chippendale and that he is unable 10 rescind. Then if A is the acrual
price, B the value of a genuine set of Chippendale chairs of this type and C he acrual
value of the chairs bought then prima facie the amount Tecoverable in contract would
be B-C and in tort A-C. Only if A and B are the same will the amount recoverable 1o
tortand contract be the same. If A is greater than B, the plaintiff should try to formulate
his claim in tort. If B is greater than A he should trv to formulate it in contract. In either
case theré-mav also be claims for consequential loss, which will be governed by the rules
of remoteness stated in the text
For fuller discussion of these problems in contract, see pp'658-697. below, and for tort,
see ‘Salmond and -Heuston The Law of Torts (20th edn) pp 515-540: Winfield and
Jolowicz Tort (14th edn) pp 147-188 and 632-675: Street The Law of Torts (9th edn)
‘PP 249-264.
&  McGregor Damages (15th edn) paras 1718-1722. Winfield and Jolowicz Tort (14th edn)
289. -
9 FI>199‘!|] 2 All ER 733.



322 Misrepresentation, duress and undue influence

second salon and this was extremely damaging to the business since many of
his customers in the- first salon moved to the second salon. Since the first
defendant had not contracted thathe would notwork in the second salon, the
plaintiffs could not recover the profits they would have made if they had not
had to face his competition. However, the Court of Appeal held that if the
plaintiffs had not bought the business atall, they would have invested money
in another hairdressing businesswhich would have been profitable. However,
the appropriate sum to compensate for this loss was based on an assessment
of what profit the plaintffs would have made in another business, granted
their relative lack of experience, rather than on an assessment of the profits
which the first defendant had been making in the old business. There is
authority moreover for the view that in considering what consequential loss
can be recovered, the test of remoteness isnot the normal one of foreseeability.
[n Deyle v Olby (Ironmongers),” the Court of Appeal held that ‘the defendant is
bound to make reparation forall the actual damages directly flowing from the
fraudulent inducement ... it does not lie in the mouth of the fraudulent
person to say that [the damage] could not reasonably have been foreseen’."
Aminteresting question arose in Smith New Court Securities Lid v Scrimgeour
Vickers. In this case, the plaintiffs had been induced to buya parcel of shares
in Ferranti at 32.25p pershare bya fraudulentmisrepresentation made byan
employee of the defendants. At the time of the contract, the shares were
trading in the market at about 78p per share. However, unknown to both
parties and by reason of a wholly unconnected fraud, the shares were grossly
overvalued. Ferranti had been the victims of a major fraud by an American
confidence trickster who had sold aworthless business to them. On discovering
the fraud, the plaintiffs might have elected to rescind the contract butinstead
they chose to dispose of the shares threugi the marketat prices ranging from
49p to 30p per share. If the plaintffs had elected to rescind, they would have
avoided the whole of the loss but the Court of Appeal held that, in an action
for damages, the plaintiffs could only recover the difference between the
contract price and the market price at the date of the contract, thatis 4.25p
per share, and not the difference between the contract price and what the
shares were actually worth at the date of the contract (in the Court’s valuation

10 [1969] 2 QB 158 [1969] 2 All ER 119.

11 Ibid at 167 and 122, respectively. The Court of Appeal relied on the discussion in Mayne
and McGregor Damages (12th edn) paras 955-957. Cf the critical discussion by Treitel
39 MLR 5536. At one time it was not clear whether exemplary damages might be
recovered in deceit, Mafo v Adams [1970] 1 QB 548, [1969] 3 All ER 1404; Denison v
Fawcett (1958) 12 DLR (2d) 537, but there were clear statements that they could not
in Cassell & Co Ltd v Broome (1972] AC 1027, (1972] 1 All ER 801, per Lord Hailsham
LC at 1076, 828, respectively, and per Lord Diplock at 1131, 874, respectively. See also
Archer v Brown [1985] QB 401, [1984] 2 All ER 267. The topic of exemplary damages
was considered by the Law Commission in its Report Aggravated, Exemplary and
Restitutionary Damages (Law Com No 247) (1997) which recommended the retention
of exemplary damages and indeed some extension of the possibility. The Government
(Hansard (H C Debates) 9 November 1999 Col 502) indicated that it was nght to defer
a decision on further legislation. The whole queston should now be reconsidered in
the light of the decision of the House of Lords in Kuddus v Chief Constable of
Leicestershire Constabulary (2001] UKHL 29, [2001] 3 All ER 193 that exemplary
damages might be available for the tort of misfeasance in public office. The reasoning
of at least some of the speeches in this case supports the view that there mav be
circumstances in which exemplary damages may be recovered in deceit.

12 [1994]) 4 All ER 225.
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44p per share). The House of Lords disagreed and held that the plaintiffs
could recover the whole of their loss.” In the words of Lord Steyn

The legal measure is to compare the position of the plainaff as it was before the
fraudulent statement was made to him with his positdon as it became as a result
of his reliance on the fraudulent statement.*

b  Fornegligent misstatement at common law
Hereagain itis clear that the claim is one in tortand so the tortious rules apply.
Furthermore, since the action lies in negligence, there can be no doubt that
any problems of remoteness are to be resolved by applying the foreseeability
test. In Esso Petroleum Co Ltd v Mardon,* the Court of Appeal applied the same
test to damages for breach of warranty and for negligence but this was because
the warranty was that the forecast was carefully made and not thatitwas correct.
In South Australia Asset Management Corpn v York Montague Ltd"* a number of
cases were considered in which the claimants had lent money to enable
property developers to buy commercial properties at the heightofa property
boom. The borrowers were unable to repay the loans when the boom collapsed
and the claimants sought to argue that they had only lent the money relying
on negligent valuations of the property by defendant valuers. In those cases
where negligence was established, the claimants argued that they would not
have entered into the transaction atall but for the negligentvaiuatuon and that
theyshould therefore recover ail the loss that they had suffered. Thisargument
was accepted by the Court of Appeal but rejected by the House of Lords which
held that the claimants could onlyrecover that part of the loss which foreseeably
followed from the careless valuation and not that part which flowed from
collapse of the property market."”

¢ Under the Misrepresentation Act 1967

Neither section 2(1) nor section 2(2) of the Misrepresentation Act 1967
contains any statement of the test to be applied in assessing damages under
them. The only dim clue is provided by section 2(3) which states:

Damages may be awarded against a person under subsection (2) of this secuon
whether or not he is liable to damages under subsecnon (1) therefore, butwhere
he is so liable any award under the said subsection (2) shall be taken into account
in assessing his liability under the said subsection (1).

This perhaps suggests that less may be recovered under section 2(2) than
undersection 2(1) and this would not be irrational since the defendant needs
to be atfault for the action to succeed under section 2(1) butnotundersection
2(2). It still leaves unresolved the tests to be applied.

13 [(1996] 4 All ER 769.

14 In Clef Aquitaine SARL v Laporte Materials (Barrow) Ltd [2000] 3 All ER 493 the claimant
as a result of the defendant’s fraud entered into two long term distribution agreements.
The agreements were profitable but not as profitable as they would have been if the
truth had been revealed at the time the contract was made. The Court of Appeal held
that the claimant could recover damages to compensate for the loss of this extra profit.

15 [1976] QB 801, [1976] 2 All ER 5. Discussed pp 305-306, above.

16 [1996] 3 All ER 365

17 It wiil be seen that this rule is considerably less favourable to the ciaimant than that
laid down for deceit above p 322, A further complication in these valuauon cases is that
the valuer may plausibly argue that the claimant’s lending policy was pardy 1o blame
and that this amounts to contributory negligence. See Platform Home Loans Lid v Oyston
Shipways Lid [1999] 1 All ER 833.
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It has been suggested” that damages under section 2(]) should be
calculated on the same principles as govern the tort of deceit. This suggestion
is based on a theorv thatsection (1) is based on a “fiction of fraud’. We have
already suggested that this theory is misconceived.” On the other hand the
action created bvsection 2(1) does ilook much more like an acuon in tort than
one in contractand itissuggested that the rules for negligence are the natural
ones 1o apph.*

However, although it is thought that this approach is correct in principle
the earliest cases 1o arise were against it In Jarvis v Swans Tours Lid' Lord
Denning MR said® ‘it 1s not necessarv to decide whether thev were
representations or warranties; because, since the Misrepresentation Act
1967, there 1saremedy in damages for misrepresentation as well as of breach
of warrantv', and in Watts v Spence’ Graham ] gave damages for loss of bargain
under section 2(1) of the Misrepresentatuon Act 1967. In neither case
however does the difference between damages in contract and in tort appear
to have been in the forefront of the argument

More recentlv Ackner ] in André & Cie SA vEts Michel Blanc & Fils* considered
the matier more fully and held that the tortuous measure was the correctone to
apply. In Naughton v O'Callaghan (Rogers, third partiesf the plaindff bought a
thoroughbred vearling colt at the Newmarket sales in September 1981. It was
described in the catalogue at ‘Lot 200. A chestnut colt named Fondu' and as
having a sire called Nomalco whose dam was Habanna whose sire in turn was
Habitat. Habitatwas establishinga good reputation as asire of winners and class
horses and Habanna was a good class horse which had won two races. The
plainaff paid 26,000 guineas for the horse. Some two years later. after Fondu had
unsuccessfully taken partin six races. it was discovered that Fondu was not the
son of Habanna at all but of Moon Min. On these facts the plainuff might
plausibly have argued that it was a term of the conuract that Fondu's dam was
Habanna. However, although itwas clear by the ume of the action that the horse
was worth much less than the 26,000 guineas paid for itin 1981, the evidence
was that in 1981 Fondu would have reached a figure near to 26,000 guineas even
if the pedigree had been correctly stated in the cawalogue. The plaintff
therefore formulated his claim as one for misrepresentation. On this basis, he
recovered the training fees and the cost of keeping the horse between the date
of the purchase and the date when he discovered its true pedigree.

In the most recent decision of the Court of Appeal in Roysco! Trust Ltd v
Rogerson.®* the Court enthusiastically embraced the ficuon of fraud and
purported to grant damages based on a deceit measure on the grounds that
the words were ciear. Of course, in construing the terms of a statute. words are

18 Auvah and Treitel 30 MLR 369 at 373-374. But cf Treitel Tar Law of Contract (10th edn)
pp 335-337.

19 P 307, above.

20 Tavior 45 MLR 139%: Cartwright [1987] Conv 423:; Wadslev 54 MLR 698.

1 [1973] QB 233, [1973] 1 All ER 71. See also Gosling v Anderson (1972) 223 Estates

Gazeue 1743.

Ibid ar 237 and 7%. respectvely.

[1976] Ch 165, [1975]) 2 All ER 528, criucised Baker 91 LQR 307

[1977] 2 Llovd’s Rep 166 at 181. Ackner J's judgment was affirmed bv the Court of

Appeal [1979] 2 Liovd's Rep 427 but this point was not considered. See also McNain

v Welltrade international [1978] TRLR 497. Chesneau v Interhome Ltd [1983) CLY 988

[1990) 3 All ER 191.

[1991] 3 All ER 294
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clearif theinterpreter has no doubt even though other people may think the
words bear a different meaning. Of course. anvone who thought the words
were notclearwould want to consider whether it was sensible to have the same
ruie tor fraudulentand non fraudulent misrepresentauon or. indeed, whether
the draftsman in 1967 would have been ciear abourt a rule whose pnincipal
authorirvwasadecision of the Court of Appeal in 1969. In fact, in appears verv
doubtful whether the decision ot the Court of Appeal would have been
different if thev had applied the negligence rule, since thev held the criucal
event to be reasonably toreseecable.”

As far as section 2(2) is concerned. it is pertinent to stress that damages
under this subsection are given in lieu of rescission. [t seems probable,
theretore. that in the case of innocent misrepresentation. the Act does not
disturb the rule that financial reliet for consequenual loss should be limited
to an indemnity. [t is suggested therefore that in assessing damages under
secuon 2(2), the guiding rule is to produce. as nearlvas mavbe, the same effect
as could be obtained bv rescission plus indemnity and not to recoup
consequental loss which would fall outside this limited relief. Thus on tacts
such as those in Whittington v Seale-Hayne it would seem thata plainaff whose
claim todamages rested sulelv on secuon 2(2) would not be compensated for
such items as the value of stock lost. This was in substance the view taken bv
Jacob]in Thomas Witter Ltd v TBP Indusires Ltd.” The matter was ulso discussed
by the Courtof Appeal in William Sindall ple v Cambridgeshire County Councii®
though obiter since the Court was agreed that there had in fact been no
misrepresentation. The Court were agreed that. if there had been a
misrepresentation, it would have been an appropriate case (o give damages
in lieu of rescission since to rescind would have been to transfer back to the
representor not only the loss flowing from the subject matter of the
misrepresentation (the absence of a sewer) butalso the whole loss caused by
a quite independent collapse in the propertv market. Both Hoffmann and
Evans LJJ agreed that damages under section 2(2) were ditferent from
damages under section 2(1). Hoffmann L] said:

Damages undersection 2(2) should never exceed the sum which would have been
awarded if the representauon had been a warrantv. [t is not necessarv for present
purposes to discuss the circumstances in which thev mav be less.’

E REVIEW OF EFFECTS OF MISREPRESENTATION ACT 1967*

Ourdiscussion has involved verv frequentreterences to the Misrepresentation
Act 1967 but it is perhaps worthwhile now to attempt to look at the Actas a
whole,

Although there can be iittle doubt that the general effect of the Act will
be to improve the lot of representees as a class, this has been achieved at the

In Smuth New Court Secunities Lit v Servmgeour Vickers 1Asset Management) Lid [1996] 4
All ER 769, p 322, above hath Lord Browne-Wilkinson and Lord Stevn went out of their
wav 10 sav that thev were expressing no view about the correctness of Rovscol.

3 (1900) 32 LT 19. See p 314 above.

9 [1996] 2 All ER 373,

10 [1994] 3 All ER 932

I [1994] 3 All ER Y32 4 935

12 Adivab and Tretrel %0 MR WY Fajrest 19677 (T ] 234
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cost of making an already complex branch of the Jaw still more complicated.
Atleast three factors have contributed to this. The first was the general policy
decision to proceed by a limited number of statutory amendments to the
common law. This means that the Act can only be understood if the previous
law has been mastered and since the previous law was often far from clear the
Act has been erected on an uncertain base. Secondly. the Actwas based on the
view of the common law taken by the Law Reform Committee in 1962, which
was overtaken by the decision in Hedley Bryne & Co Ltd v Heller & Partners.* This
has meant the creation of two different kinds of negligentmisrepresentation
with different rules and an uncertain relationship. Thirdly, these defects in
approach were compounded by drafung which is frequently obscure and
sometimes defective.”

An important example of the type of problem created by the Act is the
meaning of the phrases ‘after a misrepresentation has been made to him’
(which occurs three times in sections 1 and 2) and ‘any misrepresentation
made by him' (which occurs in section 3). The Act does not define
‘misrepresentation’ and the question has been raised whether these words
are apt to extend to situations where the law imposes a duty of disclosure.”
It would seem reasonably clear that the Act extends to those cases where
silence is treated as assertive conduct, as where it distorts a positive assertion
made by the representor or where the representor fails to reveal thatan earlier
statement made by him is nolonger true.” Itis much more debatable whether
the word ‘misrepresentation’ is wide enough to cover cases of non-disclosure
stricto sensw,” such as contracts uberrimae fidei, but even here itmight be argued
that failure to disclose the existence of a material fact is equivalent to
affirmation of its non-existence. Similar difficulties may arise from the failure
to define the meaning of ‘rescission’ in the Act."

We have already dealt at length with the effects of sections 1 and 2 of the
Act. Both are concerned to improve the representee’s remedies for
misrepresentation, section 1 by removing possible limits to the nght of
rescission and section 2 bv widening the possibility of obraining damages.
Apart from section 5, which deals with problems of retrospectivity, the other
enacting sections of the Actare sections 3and 4. Section 4 made some changes
in the Sale of Goods Act designed to render the buyer’s right 1o reject for
breach of condition less liable to defeasance. Section 3 calls for further
discussion.

MISREPRESENTATION AND EXEMPTION CLAUSES
In its original form secton 3 provided:

If any agreement (whether made before or after the commencement of this Act)
contains a provision which would exclude or restrici—

1% [1964] AC 465, [1963] 2 All ER 575.

14 See Ativah and Treitel. above, and the critical remarks of the New Zealand Contracts
and Commercial Law Reform Committee in their Report on Misrepresentauon and
Breach of Contract (1967). See now Contractual Remedies Act 197¢ (New Zealand)

15 Auvah and Treite! 30 MLR 369-370; Hudson 85 LQR 524.

16 Pp 297-298, above.

17 See pp 328-334. below.

18 Aovah and Treite] 30 MLR 370-371.
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(a) anv liability to which a partv to a contract may be subject by reason of any
misrepresentation made by him before the contract was made; or

(b) any remedy available to another party to the contract by reason of such a
mistepresentation;

that provision shall be of no effect except to the extent (if any) that, in any

proceeding anising out of the contract, the courtor arbitrator may allow reliance

on it as being fair and reasonable in the circumstances of the case.

In 1977, section 8 of the !'nfair Contract Terms Act provided for an
amended version, which now reads:

3. If a2 contract contains a term which would exclude or restrict—

(a) any liability to which a party to a contract may be subject by reason of any
misrepresentation made by him before the contract was made: or

(b) any remedy available to another party to the contract by reason of such a
misrepresentanon;

that term shail be of no effect except in so far as it satisfies the requirement of

reasonableness as stated in section 11(1) of the Unfair Contract Terms Act 1977;

and it is for those claiming that the term satisfies that requirement to show that

it does.

[t will be seen that the major change has occurred in the final portion of the
section where the requirement of reasonableness under section 11(1) of the
Unfair Contract Terms Act 1977" has been substituted for the wider phrasing
adopted in the original. This might have, butin fact did not, mz <e adifference
in Howard Marine and Dredging Co Ltd v A Ogden & Sons (Excavations) Ltd,” the
facts of which have already been discussed. In that case the plaintiffs, in
addition to arguing that they were notliable either for negligenceatcommoen
law or undersection 2(1) of the Misrepresen ation Act 1967, contended that
their liability was .n any case excluded by a provision in the charterparty that
‘the charterer’s accepta-ice of handing over the vessel shall be conclusive
evidence that they have e ‘amined the vessel and found her to be in allrespects
.. fit for the intended and contemplated use by the charterers and in every
other way satisfactory to them'. The crucial question then was to what extent
was it reasonable to allow reliance on it, and this permitted consideraton of
post-contract events;' today the question would be whether su:h a term w s
a reasonable term to insert in the contract.

In either form the section goes beyond the Law Reform Comniiuee’s
recommendations which would simply have barred the exclusion of liability
fo: fraudulent and negligent misrepresentarion.® The section does not go
we . with the rules relating to clauses excluding liabili v for brearn of
contractual terms.’

Althoughsince 1977, the court may have power to treat suchaclause either
as totally ineffective or as subject to the reasonableness test, it will only do so
where the contract is of a kind which falls within the scope of the Act.* The
Misrepresentation Act however is quite general in scope so thatits provisions
will apply even to m srepresentations, which induce a contract, which is itself
outside the scope of the Unfair Contract Terms Act. Furthermore it is often

19 See p 204, above.

a0 [1978] QB 574, [1978] 2 All ER 1134,

The Court of Appeal held (Lord Denning MR dissenting) that it was not.
Cmnd 1782, paras 23-24.

Pp 171-219, above.

See pp 197-199. above.
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arguable whetherastatementis properlv classified asa term or arepresentation
and. as we have seen.” there is no clear decision as to whether it is open 10 @
plamtiff 1o treat s contractual term as a representaton. If this is permissible.
a plaintiffmay by formulaung his claim in misrepresentation. deprive of effect
a clause which would have excluded liabilitv for breach of conwract

Although section 3 is clearly aimed both a1 clauses which exclude liability
and at those which restrict remedies. it contains no definition of its ambit in
either area. Yer it is well known that the line between clauses excluding and
defining liability is very fine and such common commercial occurrences as
non-cancellaion or arbitraton clauses would seem 1o fall within the literal
scope of (b). These difficulties are well illustrated by Querbrooke Estate Lid <
Glencombe Properties Lid.”

The plaintiffs instructed auctioneers 1o sell a property. The particulars of
sale stated that "neither the auctioneers nor any person in the emplovment
of the auctioneers has any authority to make or give any representation or
warranty’. The defendants. who were the highest bidders at the auction,
alieged thatthree days before the auction. thev had asked the auctioneers
questions about the development plans of the local authorities, to which
thev had received inaccuraie answers.

Brighunan | held that even if the defendants could prove these allegations,
they would constitute no defence. It was clear that the defendants had the
particulars of sale and therefore knew or ought to have known that riothing
told them by the auctioneers could bind the plaintiffs. Section 3 of the
Misrepresentation Act 1967 wasirrelevantsince the provision in the particulars
of sale did not constitute an exempuion clause, but was a limitation on the
apparent authority of the auctioneers. This decision appears impeccable but
one maysuspect thatif the draftsman had foreseen it, he would have proceeded
differentlv.*

On the other hand the Court of Appeal in Cremdean Properties Lid v Nask'
held that what was to be treated as a representation for the purposes of the
section was to be approached in a broad and reasonable way, so that it would
not do to make what would ordinarily be classified as a representation
accompanied by a statement that it was not 1o be treated asa representation.

F NON-DISCILOSURE

We have aiready seen that English law draws a clear distinction between
misrepresentation and non-disclosure.’ Apart from exceptional cases where
silence amounts to assertive conduct.” there is no general duty to disclose
information thatwould be likelv to afiect the other partv’sdecision to conclude
the contract. To this rule there are two important exceptions.

5 Pp 309-310. above.

6 As 10 reasonableness see pp 204-209. above and Walker v Bovie [1982]1 } All ER 634.
{1982] 1 WLR 495 and South Western General Property Co v Marton: [1983] CLY 1736, 265
Estates Gazetic 1090,

[1974] 3 All ER 511, [1974] 1 WLR 13385. Coote [1975) Clj 17.

Cf Consumer Credit Act 1974. s 56(3).

S (1977) 244 Estates Gazette 547.

10 P 296, above.

11 Pp 297298, above.
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1 CONTRACTS UBERRIMAE FIDET

In certain contracts where. from the very necessity of the case, one party alone
possesses full knowledge of all the material facts, the law requires him toshow
uberrima fides. He must make full disclosure of all the material facts known to
him, otherwise the contract may be rescinded.” Itis impracticable to give an
exact list of these contracts, nor can it be said that the extent of the duty of
disclosure is constant in each case. We will deal somewhat fully with the
contract of insurance and then more brieflv with contracts for the purchase
of shares and with familv arrangements.

Contracts of insurance provide the outstanding example.® These are
generally sub-divided into two classes according as theyare designed to meet
a marine or a non-marine risk, for the law with regard to the former has been
codified by the Marine [nsurance Act 1906. [t has been established, however,
since at least the eightesnth century, that every contract of insurance,
irrespective of its subject matter, inveives uberrima fides and requires full
disclosure of such material facts as are known to the assured. As Lord
Mansfield demonstrated in Carter v Boehm," insurance is a contract upon
speculation where the special facts uoon which the contingent chance is to
be computed lie generally in the knowiedge of th= assured only, so that good
faith requires that he should not keep back anything which might influence
the insurer in deciding whether to accept or reject the risk. A factis material
if it is one that would affect the mind of a prudent insurer even though its
materiality is not appreciated by the assured.” In the words of Bavlev J:

[ think that in all cases of insurance, whether on ships, houses, or lives, the
underwriter should be informed of every material circumstance within the
knowledge of the assured; and that the proper question is, whether any paruculiar
circumstance was in fact material? and not whether the party believed it to be
s0. The contrary doctrine would lead to frequent suppression of informauon,
and it would often be extremely difficuit to shew that the party neglecting to give
the information thought it material. But if it be held that all material facts must
be disclosed, it will be in the interest of the assured to make a full and fair
disclosure of all the information within their reach.®

The duty of disclosure in the case ofmarineinsurance is prescribed as follows
in the Marine Insurance Act:

Subject to the provisions of this section, the assured must disclose to the insurer.
before the contract is concluded, every material circumstance which 1s known
to the assured. and the assured is deemed to know every circumstance which. in
the ordinary course of business, ought to he known by him. [f the assured fails
to make such disclosure, the insurer may avoid the contract.”

Everycircumstance is material which would influence the judgmentofa prudent

insurer in fixing the premium, or determining whether he wll take the risk.”
12 Where there is a duty to disclose, non-disclosure makes the contract voidable and not
void. Mackender v Feldia AG [1967] 2 QB 590, [1966] 3 All ER 347.

13 Hasson 32 MLR 615; Achampong 36 NILQ 329.

14 (1766) 3 Burr 1905 at 1909. Exceptionally a contract of guarantee, eg a fidelity
guarantee, may rank .s 1 contract of insurance: London Generai Omnibus Lid v Holloway
[1912] 2 KB 72. Blair 29 MLR 522 at 524-536.

15 London Assurance v Mansel (1879) 11 Ch D 363. Lambert v Co-operative [nsurance Society
[1975] 2 Lloyd’s Rep 485,

16 Lindenau v Desborough (1828) 3 B & C 586 at 592.

17 Marine Insurance Act 1906, s 18(1).

18 Ibid, s 13(1).



330 Miusrepresentation, duress and undue influence

Thus, for example, the assured must inform the underwriter that the ship
is overdue™ or has putinto an intermediate port for repair:™ that the insured
goods are to be carried on deck, a place where it is not usual to stack them:’
or that the cargo is to be taken on board at a parucular port where Joading is
a hazardous operauon.*

The question in each case is whether the fact would have been material in
influencing the mind of a prudentinsurer, notwhether loss hasresulted from
the undisclosed fact. Thus, where the assured concealed a report thatthe ship
when last seen was in a position of danger, though as a matter of fact she
survived on this occasion only to be captured later by the Spaniardsitwas held
that the policy could be avoided for non-disciosure.”

There has been much discussion as to what exactly is meant by ‘influencing
the mind of a prudent insurer’. Clearly, this test is satisfied if it is shown that
the prudent insurer would have refused the proposal or would only have
accepted itata higher premium or subject to an excess. However, the Court
of Appeal, in Container Transport International Inc v Oceanus Mutual Underuriting
Association (Bermuda) Ltd* went further and held that a fact was material if a
prudentinsurer would like to have known it though the evidence showed that
the prudent insurer would in fact have accepted the proposal on standard
terms. This view was much criucised but it was accepted as correct by the
majority of the House of Lords in Pan Atlantic Insurance Co Ltd v Pinetop Insurance
Co Ltd.* There was a powerful dissenting judgment by Lord Llovd with whom
Lord Templeman agreed. The House of Lords went on, however, 1o say that
the insurer mustshow not only that the inforrnation not disclosed was material
in this sense, but also that it was in fact so induced to enter into the contract.
Thisrestates what had certainly been lostsight of for the best part of 100 vears
in relation both to misrepresentation and to non disclosure: there are wo
separate tests of materiality and actual inducement. In practce, decisions on
misrepresentation have concentrated on actual inducement and decisions
on non disclosure on materiality. In practice, once materiality is established.
the significance of the requirement of inducement will turn largely upon
whether there is a presumption and, if so, of what strength, that actual
inducement can be deduced from materiality. Thisis because the insured will
have little or no information as to what may or may not have induced the
insurer. If the insurer has actually to give evidence as to inducement, a skilful
cross-examination by the counsel for the insured mav leave the court
unconvinced. If there is a presumption, the insured may be able to avoid
giving evidence and thereby denying the insured the chance of cross-

19 Kirby v Smith (1818) 1 B & Ald 672

20 Uzielli v Commercial Union Insurance Co (1865) 12 LT 399

1 Hood v West End Motor Car Packing Co [1917]) 2 KB 38

2  Herrower v Hutchinson (1870) LR 5 QB 584

3 Seaman v Fomereau (1743) 2 Swura 1183. In its 5th Report. the Law Reform Commitiee
suggested that it would be practicable to frame a new statutorv definivon of ‘material’
on the following lines: ‘For the purposes of anv contract of insurance no fact shall be
deemed material unless it would have been considered material bv a reasonable
insured’; Cmnd 62 (1957), p 7. See now the more comprehensive proposals for
reforming contracts in the Law Commission’s Report of October 1980 (Law Com No
104). It now appears likely that there will not be legislaton to implement this report.

4 [1984] 1 Liovd's Rep 476.

5 [1994) 3 All ER 581,
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examination. In the Pan Atlantic case. Lord Mustill thought there was a
presumption but Lord Llovd did not agree.”

A similar dutv of disclosure exists in the case of non-marine insurances.
Whether the policvis taken out of life, fire, burgiary, fidelitv or accidental risk.
itis the dutv of the assured to give full information of everv material fact: and
it has been held bv the Court of Appeal that the definition of 'material’
contained in the Marine Insurance Act 1906, namely everv circumstance
‘which would influence the judgment of a prudent insurer in fixing the
premium, or determining whether he will take the risk’. is applicable 1o all
forms of insurance.’ It has thus been held in each of the following cases that
the policv was vitated for non-disclosure:

In a proposal for fire insurance, the assured stated that no proposal by him
had previousiv been declined by any other company; in fact. another
company had previously refused to issue a policy in respect of his motor
vehicle.*

In applying for a fire insurance policy, the proposer omitted to mention
that a fire had broken out next door upon the dav of the proposal.®

In a proposal for a policy insuring the repayment of a loan, the proposer
failed to divulge that. owing to the financial debility of the borrower, the
interest had been fixed at 40 per cent.’

The dutv of disclosure thus imposed by law 1s confined to facts which the
assured knows or ought to know. ‘The duty’, said Fletcher-Moulton LJ, ‘is a
duty to disclose, and vou cannot disclose whatyou do not know.""" Thus if the
question—‘Have vou anv disease? —is put 1o an applicant for a life assurance
policy, and he answers in the negative, fully believing his health to be sound,
the resulting contract cannot be rescinded upon proof thatat the time of his
answer he was suffering from malignant cancer. The dury, however, may be
enlarged by the express terms of the contract, and in fact insurers have taken
extensive, perhaps indeed unfair, advantage of this contractual freedom. In
practice thev almost invariablv require the assured to agree that the accuracy
of the information provided by him shall be a condition of the validity of the
policy. To thisend itis common to inserta term in the proposal form providing
that the declaratons of the assured shall form the basis of the contract. The
legal effect of this term is that if his answer to a direct question 1s inaccurate,
orif he fails to disclose some material fact long forgotien or even some fact that
was never within his knowledge, the contract mav be avoided despite his
integrity and honestv of purpose. Nav more, his incorrect statement about a
matter that is nothing more than a matter of opinion is sufficient to avoid the

6 See also St Pawl Fire & Manne Insurance Co (UK) Ltd v McConnell Dowell Constructors Ltd
[1996) 1-All ER 96: Birds and Hird 59 MLR 285.

7 Locker and Woolf Ltd v Western Australian Insurance Co Ltd [1936]) 1 KB 408. As 10 the
burden of proof, see Slattery v Mance [1962) 1 QB 676, [1962] 1 All ER 525,

&  Locker and Wooif Ltd v Western Austrahgn Insurance Co Lid. above

S Bufe v Turner (1815) 6 Taunt 338

10 Seaton v Heath [1899) 1 QB 7BZ. See also Woolcott v Sun Alhance and London Insurance
Lid [1978) 1 All ER 1253, [1978] 1 WLR 493

11 joel v Law Union and Crown Insurance Co [1908] 2 KB 863 at 884, per Fletcher-Moulton
L]
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policy. Thus, for instance, one of the commonest questions put to a person who
applies fora life insurance is ‘'Have youany disease?’, a matter which, even for
a doctor, is often a subject of mere speculation or opinion.

But the policies issued by many compantes are framed so as to be invalid unless
this and many other like questions are correctly—not merely truthfully—
answered, though the insurers are well awars “hat it is impossible for anvone to
arrive at anything more certain than an opinic about them. [ wish [ could
adequately warn the public against such pracuces on the part of insurance
offices.”
The courtsview this practice with distaste and thevdo what theyca:. to mitigate
its severity by imposing a strict burden of proof upon insurers.”

The above account has ralked of disciosure by the insured. It is natural to
taik in this way since it is usually the insured who will know facts which would
have affected the judgement of the insurer if tney had been disclosed.
However, itis clear thatin principle, the duty of disciosure lies equally on the
insurer. This was one of the important questions which arose in Bangue
Financiére de la Cité SA v Westgate Insurance Co Ltd."* In this case a Mr Ballestero
persuaded syndicates of banks to lend his companies many millions of Swiss
francs. The loans were secured partly by gemstones (which later turned out
to be virtually valueless) and partly by credit insurance policies covering
failure by the borrowing companies to repay the loans. [nsurance policies
were issued by the defendantinsurers and contained clauses which excluded
liability in the event of fraud. Mr Ballestero disappeared with the money and
the plaintfflenders sought to recover it from the defendant insurers. On the
face of it they could not do so because the policies excluded recovery in the
event of Mr Ballestero’s fraud. But the plaintiffs argued that they would not
have entered into the transacuon if the defendant insurers had made, as they
should have done, a full disclosure of a material fact. This was thatthe insurers
knew that the insurance policies had been procured by an employee of the
insurance broker falsely representing that the full amount of the loan was
insured when he only held a cover note valid tor 14 days.

These facts raised a series of issues. The firstissue was whether the insurers
were in general under a duty of disclosure to the plaintiffs. All the courts
which considered the question held that the duty of disclosure between
insurer and insured was reciprocal. The next question was whether the
particular information about the dishonest behaviour of the employee of the
insurance broker should have been revealed by the insurers to the insured.
Itis clear that the duty is not to reveal all information but to reveal material
information. When considering disclosure by the insured, itis well established
that the test of materiality relates to what would affect the judgment of a
reasonable insurer either to refuse the policy or to accept it only on special

12 Ibid at 885, per Fletcher-Moulton L]. See Hasson 34 MLR 29 and the Report of the
Law Commission (Law Com no 104) and also the statement of practice of the British
[nsurance Association (discussed Birds 40 MLR 677).

13 Bond Air Serviees Ltd v Hill (1953] 2 QB 417, [1955] 2 All ER 476; West v National Motor
and Accident Insurance Umion Lid [1955] 1 All ER 800. For other respects in which the
scales are weighted against the insured, see the 5th Report of the Law Reform
Committee {1957), Cmnd 62.

14 [1990] | QB 665. [1987] 2 All ER 923, per Stevn [ ( Banque Keyser Ullmann SA v Skandis
(UK) Insurance Co Lid) [1989] 2 All ER 952, CA; atfd [1990] 2 All ER 947, [1990] 3 WLKR
364, HL.
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terms (such ascharginga higher premium or requiring the insured wo pav the
first part of anvloss himself). In disputed cases this can be resolved by expert
evidence as wo the behaviour of reasonabie insurers. It is difficult. if not
impassible. to see how expert evidence could be given as 1o the behaviour of
the reasonable imsured. Both Stevn ] and the Court of Appeal thought that
there had been a failure to disclose material facts in the present case though
thevapplied asomewhai differenttest. Stevn ] thought that the insurer should
reveal facts which would affect the judgement of the reasonable insured so far
asgood faith and fair dealing required. The Courtof Appeal took a somewhat
narrower view. In paruicular thev did not think that an insurer need reveal wo
the insured that other reputable insurers would cover the risk ai lower
premiums. Thev thought that ‘the duty falling on the insurer must ai east
extend to disclosing all facts known 10 him which are material either 1o the
nature of the risks soughto be covered or to the recoverahility of a claim under
the policy which a prudent insured would take into sccount in deciding
whether ornotto piace the risk for which he seeks cover with thatinsurer’. The
House of Lords took a completely different line on this issue, Thev thought
that the plainoffs’ loss did not arise from the insurer’s non-disclosure bu:
from the fraud of Mr Ballestero. which was wholiv independent of that. Ther

thought that even if the agent of the insurance brokers had behaved enureh
properly and honestiv the banks would stll not have been protected since
then they would have had insurance policies subject 1o a fraud excepuion.
which is exactlvwhat thevended up within any case.” In the result. therefore.
the House of Lords did not have 1o express a view on how the materialit test
should be expressed. Nor did they have to consider a third question on which
Steyn | and the Court of Appeal took different views. This was as to the nature
of the remedv which would be available to the plaintifis. It is well setded that
in general the remedy for non-disclosure is 1o set the contract aside. But i1
would have helped the plaintff bankers not at all 10 set the contract of
insurance aside (or rather it would only have helped them to recover their
premiums) since setting the conwract aside would simplvmean that thev were
notprotected. There isan obviouslack of reciprocitvin practice here between
insurer and insured. Stevn | would have been willing to give the insured =
remedyin damages arising from non-disclosure by the insurer but the Court
of Appeal rejected this. partiv on the grounds that voidability as the onlh
remedv was well established by authority and paruy on the grounds that 1
would be to impose 2 liabilityin damages for behaviour which might be torali-

without fault, since the duty of disclosure was strictand not negligence based

Contracts to take shares in companies

A contract to take shares in a companv is often made on the faith of the
prospectus issued bv the promoters. It has long been recognised that the
document s a fruitful source of deception, for persons who desire to foist an
undertaking upon the public are not usually remarkable either for the
accuracvof theirrepresentations or for the industrv with which thevsearch for

15 At first instance it appears 1o have been accepied that if the lenders had known of the
dishonesn of e insurance broker s emplovee. thev would not have gone througi,
with the joan transacuons. See also Bank of Nova Scotie v Helienir Mutua! War Risk:
Assocration ‘Bosmudai Lid, The Good Luck [1991] 3 All ER 1 as 1o the legal efiect of @
Promisson warrann given by the insured wiat @ ship will not enter a nigh risk arez
without nouce
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facts that might usefully be disclosed. There are a number of statutes which
have provisions affecting liability in this respect”® and the Companies Act
1985, section 56. contains a list of matters that every prospectus must contain.
The result of the statutory provisions, especiallywhen taken together with the
ext - legal controls operated by the Stock Exchange, is thata contractto take
shares has become closely akin to one which is uberrimae fides.”

Family arrang "ments

The expression ‘family arrangements covers a multitude of agreements
made between relatives and designed to preserve the harmony, to protect the
property or to save the honour of the family.” It comprises such diverse
transactions as the following: a resettlement of land made between the father
as tenant for life and the son as tenant in tail in remainder; an agreement to
abide by the terms of a will that has notbeen properly executed, or to vary the
terms of a valid will; the release of devised property from a condition
subsequentlyimposed by the testator; oran agreement by a younger legiumate
son to transfer family property to an illegitimate elder son.

Equity, though always anxious to sustain family arrangements, insists that
there should be the fuilest disclosure of all material facts known to each party,
even though no inquiry about them may have been made. The parties must »e
on an equal footing.

Thus, in Gordon v Gordon,” a division of property, based upon the probability
that the elder son was illegitimate, was set aside nineteen years afterwards
upon proof that the younger son had concealed his knowledge of a private
ceremony of marriage solemnised between his parents before the birth of his
brother; and in Greenwood v Greenwood® an agreement to divide the property
of a deceased relative was avoided on the ground thatone of the parties failed
to disclose informati- n which he alone possessed concerning the amount of
the estate.

2 CONSTRUCTIVE FRAUD

In cases where the representor had no honest beliefin the trut1 of his statement,
equity has long had a concurrentjurisdiction with the common law. The court to
which a plaintiff would resort before the Judicarure Act would depend upon
whether the remedy he sought was on the one ha:d the recovery of damages for
deceitor on the otherrescission and an account of profits. Equity, however, in the
exercise of its exclusive jurisdiction has from early days given a more extended
meaning to the word ‘‘raud’ than has the co amon law, and has developed a
doctrine of constructive raud. Lord ! !aldane said in a leading case: '

But in addition to this concurrent jurisdiction, the Court of Chancery exercised
an exclusive jurisdiction in cases which, although classified in that Court as cases

16 Companies Act 1985, especially ss 36, 57, 66, 67, 68, 69 Prevention of Fraud
(Investments) Act 1958; Protection of Depositors Act 1963; Financial Services Act
1986; Gower Modern Company Law (4th edn) pp 366-393.

17 There was authority for a duty of disclosure at common law. Central Rly Co of Venezuela
(Directors etc) v Kisch (1867) LR 2 HL 99 at . 13. Cf Aaron’s Reefs Ltd v Twiss [1896] AC
278 at 287,

18 See generally, White and Tudor's Leading Cases in Equity vol 1. pp 198 ff.

19 (1821) 3 Swan 400.

20 (1863) 2 De G] & Sm 28.
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of fraud, vet did not nece<sarilvimport the element of dolus malus. The Court took
upon itself to prevent z man from acung against the dictates of conscience as
defined bv the Court. and 10 grant injuncuons in antiaipation of injury, as well
as relief where injun had been done.’

Jtis not unnartural that a principle of jurisdiction defined in such expansive
terms should have been gradually applied to a wide field of human aciivities
and to what at first sight appear to be a welter of unrelated items:* but one
important example perunentto the presentdiscussion is where, owing to the
special relationship between the parties, a transaction may be voidable in
equity for non-disclosure. ‘Under certain circumstances a duty may arise to
disclose a material fact. and its non-disclosure mayv have the same effectasa
representation of its non-existence.”” Whenever the relation between the
parties toa contractis of a confidential or fiduciary nature. the person mwho:
the confidence is reposed and who thus possesses influence over the oth r
cannot hold that other to the contract unless he satisfics the court thatitis
advantageous to the other party and that he has disclosed all material facts
within his knowledge.*

Such a confidential relationship is deemed to exist between persons
connected bv certain recognised ties, such as parentand child, principal and
agent.’ solicitor and client, religious superior and inferior. and trustee and
beneficiary. But the courts have alwavs refused 1o confine this equitable
junisdiction to such familiar relations. They are prepared to interfere in a
contract wherever one partv deliberately and voluntarily places himself in
such a position that it becomes his duty to act fairly and to have due regard to
the interests of the other party. In aleading case, Lord Chelmsford stated the
general principle in these words:

Wherever two personsstand in such arelation that, while it contnues, confidence
is necessarily reposed bv one, and the influence which naturally grows out of that
confidence is possessed bv the other. and this confidence 1s abused, or the
influence is exeried to obtain an advantage 21 the expense of the confiding party.
the person so availing himself of his posinon will not be permitied Lo retain the
advantage, al'hough the transaction could not have been impeached if no such
confidenual relation had existed.

These words were spoken in a case where X, an extravagant undergraduate
much pressed bv his Oxford creditors and anxious to extricate himself from
his financial embarrassment, sought the advice of Y. Having recommended
the sale of the undergraduate s Staffordshire estate, Y offered to buvit himself
for £7,000 without disclosing that. owing to the existence of subjacentminerals.
X'sinterestwas worth at least double thatamount. The offer was accepted and
the convevance executed. but some vears later the sale was set aside by the
courtatthe insistence of X's heir. Y was construcuvely fraudulentin the sense
that he wrongfully exploited to his own advantage the commanding position
in which he stood.

1 Nocton v Lord Ashburton [1914] AC 932 ar 952,

9  See eg the extended meaning of fraud given by Lord Hardwicke in Earl of Chesterfield
v janssen (1751) 2 Ves Sen 125 ai 155

% Ashburner Prnaples of Equiry (2nd edn) 285 For a classification of relatonships, see
Sealv [1962] CLJ 69, [1963) CL] 114.

4  Mooay v Cox and Hatr [1917] 2 Ch 71 at 88, per Scruuon 1]

% Regai (Hastings) Ltd v Guliwer [1967] 2 AC 134n, [1942] 1 All ER 378

€ Taiwr v Wilhamson (1866) £ Ch App 55 at 61
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G RELATIONSHIP BETWEEN MISREPRESENTATION AND ESTOPPEL’

[t notinfrequently happens that A enters into a contract with B on the faith
ot a misrepresentation made by X. Here. unless X is the agent of B. there can
be no question of a remedy against B and since there will normally be no
contract between A and X.*manv of the remedies discussed in this chapter will
be unobtainable. One cannotrescind a contract thatdoes notexistand acuons
under the Misrepresentation Act 1967 only lie where the representation "has
been made ... bvanother partv’ to the contract. X can certainly be sued in tort
if he is fraudulent and in some cases an actiorr may now lie for negligence
under Hedley Byrne & Co Ltd v Heller & Partners.”

[n some such cases, assistance may be obtained from the doctrine ot
estoppel bv representation. This was stated by Lord Macnaghten as follows:

[t 1s ... a principle of universal applicaton, that if a person makes a false
representation to another and that other acts upon that false representation the
person who has made itshall notafterwards be allowed to set up thatwhat he said
was false and to assert the real truth in place of the falsehood which has so misled
the other.'

[t would appear that the constituents of a representation for estoppel by
mistepresentation are the same as for actionable misrepresentation.” The
main obstacle to a wide use of this principle is that it is said that estoppel is
notin itself a cause of action.” If this s right, it follows that the plaintiff who
wishes to employ the principle of estoppel must formulate some independent
cause of action which would have succeeded had the estoppel statement been
true. He mav then rely on estoppel to defeata defence which would otherwise
be available to the defendant, since evidence to prove the untruth of the
statement will be inadmissible.

This possibility is neatlyillustrated by Burrows v Lock."” The facts were these:

X was entitled to a sum of £288 held on his behalf by a trustee. A. He
assigned part of this to Y by way of security, notice of the assignment being
given to A. Ten vears later he purported to assign the whole of the £288 to
Zinreturn for valuable consideration. Before completing this transaction.
Z consulted A, who having forgotten the previous assignment to Y,
represented that X was still entitled to the full sum of £288.

Z later filed a bill against A, who was held liable for so much of the trust fund
as had previously been assigned to Y. Here Z had an independent cause of
action. for had the representation of the trustee been correct he would have
been entitled to the whole sum of £288 against the trustee, for the effect of

Spencer Bower and Turner [he Law Relating to Estoppel by Representation (3rd edn, 1977);
Ewart on Estoppel: Ativah ssays on Contract, Essav 10: Jackson 81 LQR 84, 293

3 Unless the court discovers a ‘collateral’ contact with X,
3 [1964] AC 465. {1963] 2 All ER 575.
10 Balkis Consolidated Co v Tomkinson [1893] AC 396 ar 410, citing Lord Cranworth in

Jorden v Monev (1854) 5 HL Cas 185 at 210, 212.

11 Spencer Bower and Turner The Law Relating to Estoppel by Representation (3rd edn. 1977)
pp 29 ff.

12 This is certainly the orthodox view. See especiallv Law v Bouvere [1891] 3 Ch 32, Ci
the views of Auvah and Jackson. n 7, above.

13 (1803) 10 Ves 470. Sheridan Frand 1n Equaty pp 31-36. CF Unuted Overseas Bank v fiwan:
19771 1 All ER 733
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the assignment would have been that the trusiee held the £288 on behalf of
Z.1In fact the trustee held part of the fund on trust for Y. but he was estopped
from setting this up to defeat the claim of Z.

The possibilitv of formulating an action for damages for negligent
misstatement will have reduced but notremoved the importance of this more
devious route to damages. In addition itshould be noted that cases mav arise
where estoppel will operate as a defence and here of course there will be no
need to formulate an independent cause of acuon.

92 Duress and undue influence™

Since agreement depends on consent. it should follow that agreement
obtained by threats or undue persuasion is insufficient. Both common law
with a limited doctrine of duress and equity with a much wider doctrine of
undue influence have acted in this area. It is clear thatin equity the effect of
undue influence is to make the contract voidable, butitis disputed whether
the effect of duressat common law 1s to make the contractvoid or voidable. The
question would be important if questions of affirmauon or third partv rights
were involved but there is no sausfactory modern authority. The majoninv of
writers state that duress makes the contract voidable™ burt this has been
vigorously controveried.” There are a number of modern cases which discuss
whether duress renders a2 marriage void or voidable and it is someumes
assumed that the rule is the same for marriage and for contract.” But even if
this assumpdon is correct, it does not provide a clear answer since the cases
do not agree' and in none of them was it necessarv (1o decide the quesuon.

Both common law and equity agree that a partv cannot be held (o a contract
unless he 1s a free agent, but the conuibution made by common law to this part
of the subject hasbeen scantv. Itis confined to theavoidance of contracts obtained
bv duress. a word to which a very limited meaning has been attached. Duress at
common law. or what is sometimes called legal duress, means actual violence or
threats of violence to the person. ie threats calculated 10 produce fear of loss of
life or bodily harm.” Itis a part of the law which nowadavs seldom raises an 1ssue.

14 Winder 56 LQR 97. 8 MLR 97. 4 Conv (NS) 274: Winfield 60 LQR 341.

15 See eg Pollock Prneples of Contract (13th edn) p 17Y% ciung the second rule 1n
Whelpdale's Case (1604) 5 Co Rep 1192. 77 ER 239

16 Lanham 29 MLR 615.

17 Parojeic v Parojerr [1958] 1 WLR 1280 a1 1283,

18 See eg Farojcic v Farojcic. above: Buckiand v Buckland [1968)] P 296. [1967] 2 All ER
300. Manchester 29 MLR 622: Singh v Singh [1971] 2 All ER 826 at 830. An elaborate
historical survey by Tolstov 27 MLR 385, shows that the rule was originally that the
marriage was void. For marnage the question was resolved by the Nulhitv of Marnage
Act 1871. s 2 (¢} (now Matrimonial Causes Act 1873, s 12(c)! wherebv the effec
of duress is 10 render the marriage voidable. In DPP for Northern Ireland v Lwncl
[1975] 1 All ER 9153 a1 938, [1975] AC 65% at 695. Lord Simon of Glaisdale statec
that duress made contracts voidable though this was cleariv obiter. The whole of
this case repavs studv for its analvsis of the operation of duress. See further tht
debate Auvah 98 LQR 197: Tipladv-99 LQR 198 Auvah 99 LQR 353. As a matier of
criminal law Lynck was overruled in R v Howe [1987] AC 417, [1987] 1 All ER 771.
a case which has received a less than ecstatic welcome from commentartors. see eg
Miigate [1988] CL] 61.

19 Co Litt 253b. For a modern exampie see Friedeberg-Seeley v Kiass [1957) CLY 1482, 101
Sol jo 275
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That a contract should be procured by actual violence is difficult to
conceive, and a more probable means of inducement is a threat of violence.
The rule here is that the threat must be illegal in the sense that it must be a
threat to commit a crime or a tort.” Thus to threaten an imprisonment thar
would be unlawful if enforced constitutes duress, but notif the imprisonment
would be lawful.! Again a contract procured by a threat to prosecute foracrime
that has actually been committed,’ or to sue for a civil wrong,’. or to put the
member of a trade association on a stop-list,* is not as a general rule voidable
for duress. Butit may be void as being contrary to public policy, as for example
where itis in effect an agreement tending to pervert the course of justce.’ It
must be established that the threats were a reason for entering into the
contract but it need not be shown that they were the only or even the main
reason. Once it has been proved that unlawful threats were made, itis for the
threatener to show that they were notareason for the other party contracting.’

For duress to afford a ground of relief, itmustbe duress of a man’s person,
not of his goods.” In Skeate v Beale,’ for instance, a tenant agreed that if his
landlord would withdraw a distress for £19 10sin respect of rent, he would pay
£3 75 6d immediately and the remainder, £16 2s 6d, within one month. To an
action to recover £16 25 6d the tenant pleaded that the distress was wrongful,
since only £3 7s 6d was due, and that the landlord threatened to sell the goods
atonce unless agreement was made. This plea was disallowed. Butit has been
held that money paid under duress of goods may be recovered.” Clearly these
two rules are difficuit to reconcile.”

Equity had concurrent jurisdiction with the courts of common law with
regard to duress, but by an application of its comprehensive doctrine of
constructive fraud," it exercised a separate and wider jurisdiction over
contracts made without free consent. It developed a doctrine of undue
influence."? This doctrine is accurately stated by Ashburner:

In a court of equity if A obtains any benefit from B, whether under a contract
or as a gift, by exerting an influence over B which, in the opinion of the court,
prevents B from exercising an independent judgment in the matter in question,
B can set aside the contract or recover the gift. Moreover in certain cases the
relation between A and B may be such that A has peculiar opportunities of
exercising influence over B. [funder such circumstances A enters into a contract
with B, or receives a gift from B, a court of equity imposes upon A the burden,

1S
(=]

Cf Ware and De Freville Ltd v Motor Trade Association [1921] 3 KB 40.

Cumming v [nce (1847) 11 QB 112; Biffin v Bignell (1862) 7 H & N 877; Smith v Monteith

(1844) 13 M & W 427.

Fisher & Co v Appolinaris Co (1875) 10 Ch App 297. !

Poweil v Hoyland (1851) 6 Exch 67.

Thorne v Motor Trade Association [1937] AC 797, [1937] 3 All ER 157.

Pp 417-419, below.

Barton v Armstrong [1976] AC 104, [1975] 2 All ER 465.

Atlee v Backhouse (1838) 3 M & W 633 at 650, per Parke B.

(1840) 11 Ad & EI 983.

Astley v Reynolds (1731) 2 Stra 915; T D Keegan Ltd v Palmer (1961] 2 Llovyd's Rep 449.

0 Goif and Jones The Law of Restitution (3rd edn) pp 206-222. Beawson [1974] CLJ 97,
shows that the duress of goods doctrine owes its existence to a factual overlap with the
rule that a compromise of a doubtful claim is valid.

11 P 334, above.

12 See especially White and Tudor Leading Cases in Equity vol 1, pp 203 ff; Hanbury and

Maudsley Modern Equity (13th edn, 1989) pp 788-794. Sheridan Fraud in Equity pp 87-
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if he wishes to mainmin the contract or gift, of proving that in fact he exerted
a0 influence for the purpose of obtaining it.”®
The only rider to make to this statement is that an intention by A to benefit
himself personally is not essential to justfy rescission of a contract. It is
enough thatin the exercise of his influe ce he has not made the welfare of
B. to the exclusion of ail other persons, his paramount consideration.

Unconscionable bargains

Historically this area of equity has embraced notonly the present doctrine of
undue influence and the special rules about disciosure, discussed above.”
but also ruies about unconscionable bargains. As is often the case however,
‘he term ‘unconscionable bargains’ bearsa much narrower meaning inequi.y
than in lay usage. The typical transaction. assumed bv the older authoriues,
involved an improvident arrangement by an expectant heir to anucipate his
inheritance—a situation unlikely to occur often today with the virtual
disappearance of strict settlements. Though there are old cases under this
rub:ic which turn on the infirmity of one of the partes.” it has been doubted
whether an English courtwould now set aside a transaction merely because
one of the parties were poor, ignorant or weak-minded.” A Northern Ireli.nd
court did so however in Buckley v irwin® and there are several Ca adian
decisions to the same effect.”

Unconscionability has been much more vigorously developed in the law
of Australia.' Perhaps the most striking example is Commercial Bank of Australia
[td v Amadio.* In this case, Amadio Builders had an overdraftaccountwith the
Commercial Bank of Australia. Vincenzio Amadio was the managing director
of the company. Vincenzio's parents, though neither poornor illiterate, were
relatively old and not very fluent in wntten English. They greatly admired
Vincenziowhom they thoughtofasavery successful businessman. In fact, the
company was insolvent and heavily in debt to the bank. The bank, in co-
operaton with Vincenzio, helped to conceai the company's difficulties trom
the public by selective dishonour of the company's cheques..In due course,
the bank proposed to close the company'saccountunless security was provided
bvway ¢ {a mortgage on property owned by Vincenzio's parents. The parents
were persuaded tosign the appropriate papers by the managerata visit to their
house, Vincenzio told his parents that the guarantee would be for six months

13 Ashburner on Egquity (2nd edn) p 299: see also Allcard v Skinner (1887) 36 ChD 145 at
181 and 183, per Lindlev LJ.

14 Bullock v Lloyds Bank Ltd [1953] Ch 317, [1954] 3 All ER 726.

15 Pp 334-335, above.

16 See Sheridan Fraud in Equity pp 125-145; Goff and Jones The Law of Restitution (3rd edn)
pp 257-267. The special statutory rules about monev lending contained in the Monev-
Lenders Acts 1900 and 1927 were substanually a strengthening of equitable doctrine
in a particularly vulnerable area. Thev have now been replaced and extended by the
Consumer Credit Act 1974, ss 137-140.

17 Eg Evans v Lleweilin (1787) 1 Cox Eq Cas 333.

18 Treitel Law of Contract {3rd edn) p 351 Cf 10th edn, pp 383.

19 [1960] NI 98,

2 See eg Knupp v Bell (1968) 67 DLR (2d) 236; Marshail v Canada Permanent Trust Co
(1968) 69 DLR (2d) 260: ‘Mundinger v Mundinger (1968) 3 DLR (3d) 338: Enman 16
Anglo-American LR 191.

| Carter and Harland, Contract Law in Australia Chapter 15.

2 (198%) 151 CLR 447, ‘
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only and have an upper limit of $50,000. Both these statements were . 10 his
knowledge. unurue. The branch manager did tell the parents that the guarantee
was not limited to six months. The parents received no independent advice.
In due course. the company wen: insolvent. owing the bank nearly £240.000
and the bank sought to enforce the morigage. In the High Court, it was held
that the transaction should be set aside on the grounds that the bank's
behaviour was unconscionable. An English court might well have reached the
same conciusion on these facts by the application of the rules of undue
influence.

In Portiaan Building Society v Dusangh* a father borrowed monev on mortgage
from the claimants so as to fund a loan 10 his son who was planning 1o buy z
supermarket. The father was 72, retired, illiterate in English and spoke it
pooriy. No fraud or undue influence on the part of the son was alleged and
the son was notin financial difficulties at the ime of the loan. The father, the
son and the building societywere all represented by the same solicitor. In due
course, the supermarket failed, the building society sought to enforce the
mortgage and the father argued that the transaction was unconsionable. The
possibility of attacking such a transaction as unconsionable was not excluded
but on the facts the transaction was held not to be unconsionable.

Economac duress

In the past English law, unlike American law,” has not used these fertile
doctrines to deal with the general problem ofinequalitv of bargaining power.
This battle has been fought on other fronis.® A prophetic excepuon however
may be found in the judgment of Lord Denning MR in 1) & C Builders Ltd v Rees,
where he held that the plaintiffs’ consent to acceptance of part paymentin full
satisfacuon of a2 debt ‘was no true accord. The debtor’s wife held the creditor
to ransom. The creditor was in need of money to meet his own commitments
and she knew it.” This case involved not the creation of a contract through
improper pressure, but its discharge.*

In the eighth edition of this work we suggested thatit was possible thatone
day a bold court might use this statement as a springboard for a new
development. This prophecy has been fulfilled, with perhaps surprising
speed, by the judgment of Lord Denning MR in Lioyds Bank Ltd v Bundy."

Sc¢ pp 845-353, below.

[2000] 2 All ER (Comm) 22]

See the masteriv survev by ] P Dawson 45 Michigan L Rev 253

6 See pp 171-219, above. English law has been in some danger of treating exemption
clauses as the onlv manifestation of unequal bargaining power.

7 [1966] 2 QB 617, [1965] 3 All ER 837. Discussed p 106, above. See Winder 82 LQR

165: Cornish 29 MLR 428,

Ibid a1 625 and 841, respecuvelv. See also Amale v Costain Civil Engineening Lid [1976)

1 Liovd’s Rep 98.

¥ Sec Revnolds and Treitel 7 Malava L Rev ] a1 21-93,

10 [1975] QB 326, [1974] 3 All ER 757. See also per Lord Diplock in Schroeder Music

Publishing Co Ltd v Macaulay [1974] 8 All ER 616 a1 623, [1874]) 1 WLR 1308 at 1815;

Ciifford Davis Management Lid v WEA Records Lid [1975] 1 All ER 237, [1975] 1 WLR

61. Though these two latier cases concern the application of the restraint of trade

doctrine (pp 449466 fI, below) thev contain observations of general applicanon. See

too the dicrum of Brightman | in Mountford v Scotr [1974] 1 All ER 248 at 259 (not

reported in [1975] Ch 258); afid on other grounds [1975] Ch 258, [1975) 1 All ER

198 ‘The Court would not permit jan] educated person 1o take advanwage of the

illiteracv of the other.’
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The defendant was an elderly farmer, whose homne and only asset was a
farmhouse, which had belonged to the family for generadons. The
defendant, his son and a company of which the son was in controi all
banked at the same branch of the piainuff bank. The company ran into
difficulties and the defendant guaranteed its overdraft up to £1,500 and
charged his house to the bank for that sum. Later he executed a turther

tee for £5,000 and 2 turther charge for £6,000. As the farmhouse was
worth only £10,000 he was ac vised by his solicitor that that was the most he
should commit to the son's Lusiness. However the company's difficulties
persisted and in December 1969 a newly appointed assistant manager of
the branch told the son that furthersteps must be taken. The son said that
his father would help. The assistant manager went to see the father at his
farmhouse taking with him completed forms for a further guarantee and
charge up to a figure of £11,000. He told the father that the bank could only
continue to support the company if he executed the guarantee and charge
and the fatherdid so. In May 1970 a Receiver was appointed of the company
and the bank took steps to enforce the guarantee and charge.

The C surt of Appeal set asid 2 the guarantee and charge. The father looked
to the nank for financial advice and placed confidence in it. Since itwasin the
bank’s interest that the father should execute the new guarantee, the bank
could not discharge the burden of giving independent advice itself. [t was
incumbent on the bank therefore to see that the father received independent
advice on the transaction and in particular on the aff: irs of the company. This
they had failed to do.

This reazoning was well within the scope of the traditional statements of
the doctrine and Cairns LJ and Sir Eric Sachs so decided the case. Lord
Denning MR, however, conducted a broad review of the exisung law and
concluded:

Gathering all together, [ would suggest that through all these instances there runs
a singie thread. They rest on ‘inequality of bargaining power’. By virtue ot it, the
English law gives relief to one who, without independent advice, enters int a
contract upon terms which are very unfair or transfers property fora consideration
which is grossly inadequate, when his bargaining power is grievously impaired by
reason of his own needs or desires, or by his own ignorance or infirmity, coupled
with undue influences or pressures brought to bear on him by or for the benefit
of the other. When | use the word ‘undue’ | do not mean to suggest that the
principle depends on proof of any wrongdoing. The one who stpulates for an
unfair advantage may be moved solely by his own self-interest, unconscious of the
distress he is bringing to the other. [ have also avoided any reference to the will of
the one being ‘dominated’ or ‘overcome’ by the other. One whois in extreme need
may knowingly consent to a most improvident bargain, solely to reiieve the straics
in which he finds himself. Again, [ do not mean to suggest that every transaction
is saved by independent advice. But the absence of it may be fatal. With these
explanations, [ hope this principle will be found 10 reconcile the cases.'!

This statement was neither approved nor disapproved by the other members
of the Courtand therefore does not technically form part of the rat:o decidendi
of the case. The same could no doubt be said of many historic pronouncements
in English law, such as Lord Atkin'sspeechin Donoghuev Stevenson.™* Although

11 Ibid at 339 and 765, respectively.
12 [1932] AC 362. See Pollock’s [aw of Torts (15th edn} pp 326-333
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a general reception of notions of inequalitv of bargaining power into Enghsh
law would probablv generate a need for sub-rules and qualificanions. 11 is
submitted that it would on balance be a fruitful source for future developmen:
of the law.”

Itis now clear thatin his judgmentsin [2 & C Builders Ltd v Reesand Liovd s
Bank Ltd v BundyLord Denning was suggesting the introduction into English
law of not one bul two new doctrines. economic duress and inequalirv of
bargaining power. So far the former suggestion has falien on much more
fertile ground than the latter. In delivering the advice of the Privv Council in
Pao Onv Lau Yiu Long'* Lord Scarman observed that ‘thereis nothing contran
to principle in recognising economic duress as a factor which mav render a
contract voidable, provided alwavs that the basis of such recognition 1sithat it
must alwavs amount to a coercion of will, which vitiares consent’.”

Since the Privv Council was quite clear that there had in fact been no
coercion of the will, this statement was not surprisingly of the most guarded
kind and more weight should perhaps be attached to the judgment of Mocatta
Jin North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd."

The defendants, a firm of shipbuilders, had agreed 10 build a tanker for
the plaintffs, who were shipowners. The price was agreed at US $30,950.000
pavable in five instalments. After the plaintiffs had paid the first instalment
the international value of the dollar suffered a sharp decline and the defendants
demanded an increase of 10 per cent in.the price and threatened not to
complete the ship if this was not forthcoming. Unknown to the defendants.
this threat was parucularly powerful as the plaintiffs had made a profitable
contract to charter the ship on completion. The'plaintiffs although advised
that the defendants had no legal claim therefore agreed to paythe extra
moneyvdemanded, and paid the remaining four instaiments plus 10 per cent
and in due course received delivery of the tanker. Some eight months later
thev claimed repayment of the excess over the originally agreed price. Mocata

J held” that in principle this was a case of economic duress, since the threat
not to build the ship was both wrongful and highlv coercive of the plaintiff:’
will but he also held that the plaintiffs had lost their right to set the contract
aside by affirmation. The House of Lords in Universe Tankships of Monrovia v
Internatwonal Transport Workers Federation,” a difficult labour law case, clearly
assumed that there was a doctrine of economic duress which would render the
contractvoidable because one partv had entered intoitas aresult of economic
pressure which the law regards as-iliegiumate.

CTN Cash and Carry Ltd v Gallaher Ltd" contains an interesting discussion
of the proper limits of economic duress.

13 Cf Sealv [1975] CLJ 21: Carr 38 MLR 463. Tipiadv 46 MLR 601.

14 [1979] 3 All ER 65 at 79, [1979] 3 WLR 435.at 451.

15 See also Lord Scarman’s observations in Burmah Oil Co Ltd v Bank of Engiand [1979]
3 All ER 700 at 729- 730, [1979] § WLR 722 at 754-755.

16 [1979) QB 705, [1978] 3 All ER 1170: Adams 42 MLR 557: Goote [1980) CL] 40. See
also The Siboen and The Sibotre [1976] 1 Lloyd's Rep. 295,

17 He also held that there was technical considerauon for the contract in the provision
by the defendants of an increased letter of credit to guarantee repayments of the price
if the ship was not completed.

18 [1983) 1 AC 366, [1982] 2 All ER 67. See also B & S Contracts and Design Lid v Victor
Green Publications Lid [1982] ICR 654; affd [1984] ICR 419; Atias Express Ltd v Kajco
(Importers and Distribution) Lid [1989] QB 833, [1989] 1 All ER 64].

19 [1994] 4 All ER 714
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[ this case, the defendants were distributors of cigar=ttes and the plainuffs
ran a cash and carry business from six warehouses in townsin the norcth of
England. The plainuffs were accustomed to buying cigarettes from the
defendants. There was no long running conturact and each purchase was
a separate transaction. Further, the defendants from time to ume gave
creditand they had given credit on previous occasions to the plainuffs, but
had never undertaken to do so on a regular basis, so that they had absolute
discretion to withdraw credit facilities at any ume.

In November 1986 the manager of one of the plaintiff’s warehouses
placed an order for cigarettes with the defendants. Unfortunately, owing
to a mistake, the cigarettes were delivered to the wrong warehouse. When
the mistake was discovered, it was agreed that the defendants would move
the cigarettes.to the right warehouse but, unforrunately, before this was
done, thewhoie of the cigarettes, worth some £1 7,000, were stolen from the
firstwarehouse. The parties disagreed about the results of this. Each partv
thought that the theft wasat the risk of the other party. By the iume the case
reached the Court of Appeal, itwas clear that the piain tiffs were rightand
that the goods were still atthe risk of the defendants while thevwere in the
wrong warehousc awaiting ransportto the rightwarehouse. However, this
was not clear in 1986, nor in 1988 when the partes’ negouatons for
setlementwentastage further. Sometime in 1988 or 1989 arepresentauve
of the defendants made it clear to the plaintiffs thatif they did not pay the
£17.000 for the stolen cigarettes all credit facilities would be withdrawn.
The piaintiffs decided that paying for the cigarettes was the lesser of two
evils and accordingly did so. In the presentacuon, the plainuffs soughtto
get the money back on the gro unds chat they had only paid itas a result of
economic duress.

The Courtof Appeai held that the plaindffs’' ctaim failed. Itwas accepted that
the plaintiffs had only paid the money, which was not owing, because of the
threat to remove credit facilities and that this was a threat which was in the
circumstances highly coercive. The Court of Appeal, however, thought that
the threat was not in the circumstances improper.

One view-would be that one can make any threats one likes as long as
¢arrying them out would be lawtul. On this view, the only question would be
whether the defendants were entitled to withdraw the credit facilities. There
was no doubt that they were and this analysis would have provided averysimple
answer. However, itisimportant to underline that the Courtof Appeal did not
answer the question in this way. They accepted that there could be
circumstances in which a threat to do something which one was acrually
entitled to do was improperiv coercive. Thev rhought that the iine between
improper and proper threats, where the threit was to do something which
could lawfully be done. was difficult to draw but that the present case was
clearivon the proper side of the line. The primary reason for this was that, at
the time when the defencants made the threat. they thought that the £17,000
was in fact due to them. In other words, they were using the threat as a mearns
of getting money which thev believed to be due to them and not as a means
of extorting money which thev knew notto he due to them. Accordingly, the
plaintiffs’ claim failed.

Itis important to note that in the present case the plaintiffs claimed oniv
on the ground of economic duress. It is conceivable that there is some other
ground on which the plainuffs were entided 10 have the monev repaid: for
instance. that it was monev paid under a mistake. [t is impossibie to be sure
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of this because such a claim was not pleaded and therefore the facts which
could have been relevant to deciding whether it could succeed were not
examined.

The notion of inequality of bargaining power is clearlv much wider since
itdoes not necessarilvdepend on improper conduct by the stronger party. So
far it has been approached by English courts with considerable caution.™ In
a number of cases where counsel have sought to relv on this the court has
concluded on the facts that there was nothing more than hard bu fair
bargaining.’

The mostimportant case is National Westminster Bank plc v Morgan.* In this
case the Morgan s familvhome, which was owned jointivbvMrand Mrs Morgar,
was mortgaged to a building societv. The husband, an optimistic but
unsuccessful businessman. was unable to meet the mortgage repayments and
the building societv had started proceedings for possession. The bank were
approached 1o help and agreed to refinance the mortgage. The bank manager
visited the Morgansin their home with the relevant papers. Mrs Morgan made
it clear to the bank manager that she had no confidence in her husband's
business schemes. The bank's standard documents did. in fact. cover bank
lending to the husband for his business but the bank manager assured Mrs
Morgan that this was not the case. Mrs Morgan signed the documents but later
sought to set the charge aside on the ground of undue influence. She failed
at first instance, succeeded in the Court of Appeal and failed in the House
of Lords.

The case presents a number of difficulties. First, it is clear that Mrs
Morgan's signature was obtained bv the bank manager’s misrepresentation as
to the effect of the documents but no reliance was placed on this because by
the trial no monev was outstanding on business borrowing by Mr Morgan who
was now dead.’ Secondly. the differences between the Court of Appeal and
the House of Lords seem to restasmuch on theiranalysis of the facts as on their
view of the law. The Court of Appeal had relied not on the judgment of Lord
Denning MR in Liovds Bank Lid v Bundy but on the judgment of Sir Eric Sachs
in the same case. Lord Scarman in delivering the Jeading Jjudgment in the
House of Lordsdescribed the views of Sir Eric Sachs* as ' good sense and good
law’. For him the decisive consideration was that the transaction carefully
analysed was not disadvantageous to the Morganssince it enabied them to stav
in their home on terms not inferior to those that they had enjoved under their
building society mortgage.

If. as Lord Scarman emphasised, each case turns on a meticulous
examination of its own facts, the decision does not prevent another court on

20 It has been much more enthusiastcally received in Canadz, see eg Mommson v Coast
Finance (1965) 55 DLR (2d) 710: Black v Wiicox [1976) 70 DLR (3d) 192; Davidson 1
Threc Spruces Realty Ltd (1977) 79 DLR (3d) 481; Harry v Kreusziger (1978) 95 DLR (3d)
23): A & K Lich-A-Check Franchises Lid v Cordiv Enterprises Led (1981) 119 DLR (3d) 440
and in Australia. see eg Commercial Bank of Australic v Amadio (198%) 37 ALJR 357
(Hardingham 4 Oxford JLS 273).

1 Multiserince Book Binding Ltd v Marden [1979] Ch 84, [1978] 2 All ER 489: Burmak Oil

Co Lid v Bani of England (1981, unreported (Hannigan [1982] JBL 104): Alec Lobi

(Garages) Ltd v Total Oil (GB) Lud [1985] 1 All ER 303, [1985] 1 WLR 175.

[1985] AC 686. [1985] 1 All ER 891.

For a case where 2 mortgagor succeeded on misrepresentation but failed on undue

influence, see Cormush v Midiand Bank pic [1985) 4 All ER 518

4 [1975] QB 326 and 347, [1974) 3 All ER 757 and 772
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another day from deciding that the stronger party has "crossed the line’ but
it does discourage expansive SACMENES of broad principlein thisarea.’ What
we can say is that there 15 no case in English lawn which a court has explicidy
found thatthe parueswereina reladonship of unequal bargaining power: that
the stronger party unfairly took advantage of his superior bargaining power
but that nevertheless the contractshould stand. [t may be asserted with modest
confidence that it wiil be a long time before such a case appears. If this is
correct, one may perhaps ask why Lord Denning's judgment in Lloyds Bank v
Bundy excited so much suspicion. One answer would be a characterisucally
English suspicion of broad general principles. Another would be
misunderstanding. What Lord Denning said might have been significantly
more acceptable if he had rather said that ‘the categories of unfairness are
never closed’. [tis not..n essenual partot the approach in the BRundycase that
all existing categories should be sweptr away. An alternadve would be to
recognise the continued usefulness of the existing categories butto postulate
the possibility of a residuary category where the court might intervene even
though what had transpired could not readily be slotted in to any of the
existing categories.

Historically, courts have divided contracts which may - : rescinded® for

undue influence into two categories: those -+ .n-c is no special
relationship between the parues and thos ere a spoaal relationship
exists. A retinement of this classifF == . awas approved bv the House of Lords

in Barclays Bank plc v O'Brien. in this case. ‘he follcwing classificadon was
approved:

Class 1: actual undue in® i .ses it is necessarv dimmarn
to prove affirmauve’ : ~ -yuoer exerted undue influence o0 <=
compiainant 1o enes ..o Lo .cticular transaction which is impugned.

Class 2: presumed undus vajluence. I.. these cases the complainant only has t0
show, in the first instance, that there was a relationship of trust and confidence
herween the complainant and the wrongdoer of such a nature that it is fair o
sresume that the wrongdoer abused that relationship in procuring the
complainant to enter into the impugned transacuon. [n class 2 cases theretore
there is no need to produce evidence that actual undue influence was exerted
in relation to the partcular rransaction impugned: once a confidential
relationship has been proved. the burden then shifts to the wrongdoer © prove
that the complainant entered into the impugned transaction freely, for example
by showing that t/ e complainant had independent advice. Such a confidential
-elationship can be established in two ways, Viz:

Class 2A. Certair relationships (for example solicitor and client. medical
advisor and patient as a matter of law raise the presumption that undue
influence has been excrcised.

Class 2B. Even if ther - isno relatonship falling within class 924 if the complainant
proves the de facto existence o° a relatonship under which the complainant
generally reposed trustand confidence in the wrongdoer. the existence of such
relationship raises the presumption of undue influence. [n a class 2B case
therefore, in the absence of evidence disproving undue influence. the
complainant wili succeed in setting as de the impugned transaction metely bv
proof that the complainant reposed trust and confidence in the wrongdoer

Cf Avon Finance Co Ltd v Bridger 11985] 2 All ER 281.

Rescission is the usual but not Lecessarilv the onlv remedv. See Manone o Purneil
[1296] 3 All ER 61

T [1993] 4 All ER 417
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without hiaving to prove that the wrongdoer exerted acrual undue influence
or otherwise abused such trust and confidence in relation 1o the parncula
transaction impugned.’

In both categories 1 and 2B. someone who seeks 1o set the transaction aside
cannot rely simply on the relatonship with the other parry being one where
equity presumes undue influence. The difference 1s thatin categorv 1 undue
influence is being shown with respect to the parucular transaction whereas
in categorv 2B undue influence is being deduced from the fact that the
relationship. although raising no presumption of undue influence. can bt
shown in fact to he one where one partv was accusiomed to giving wav to the
other. This can perhaps be best understood by taking as an example a
relationship of husband and wife. Ivis clear that there is no presumption of
undue influence between husband and wife and therefore the relationship
will never fall within category 2A. However. itis certainly the case thatin some
marriages one partner always does what the other party wants. If this can be
shown. then we are in category 2B. Alternatively. it may be shown that in
relation to the particular transaction one partner has been overborne by the
other. It is easv to see that in such a situation the disadvantaged party mav well
argue in the alternative that the situation is in categorv 2B. or category 1.There
is no reason why both allegations might not be successful*

¢ Nospecial relationship between the coniracting parties
Here it must be affirmatively proved that one part in fact exerted influence
over the other and thus procured a contract that would otherwise not have
been made. The courts have never attempted to define undue influence with
precision, but it has been described as ‘some unfair and improper conduct,
some coercion from outside, some overreaching. some form of cheaung and
generally, though nort alwavs, some personal advantage obtained by the
guilty partv. Examples are: coercing the mind of a person of weak intellect by
a claim 1o possess supernatural powers:" taking advantage of a lady who
suffers from religious delusions™ or who is convinced of the truth of messages
from the dead transmitted through a spiritualistic medium.” playing on the
fears of a son concerning the state of his father’s health.”

A leading case on the subject is Williams v Bayley" where the facts were
these:

A son gave to his bank several promissorv notes upon which he had forged
the endorsement of his father. Ata meeting between the three parties, the
banker made i1 reasonabiv evident that if some arrangement were not
reached the son would be prosecutec. This impression was conveved in
such expressions as: ‘We have onlv one course 10 pursue: we cannot be
parties to compounding a felony™: "This is a serious mauer. a case of
transportation for life.” The effect of these expressions upon the father ic
shown by his somewhat despairing words: “Whatbe 1 todo? How can Thelp

& Ibid ar 423

Y Re Crarg. Meneces v Middieton [1971] Ch 95. [1970] 2 All ER 390,

VO Alicard v Skinmer (1887) 36 ChD 145 a: 181, per Lindlev L]

11 Nottidge v Prinee (1866, 2 Giff 246

12 Nortor v Reliv (1764) 2 Eden 280

1% Lwom v Home (1868) LR 6 Eq 655

14 Mutual Finanes Lid v foan Wetton & Soms Lid [1957] 2 KB 389 [1937) 2 All ER 657
15 (18661 LR 1 HL 200
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muself* You see these men will have their monev. ' In the result the fathes
acreed in writing to make an equitable morigage 10 the bankin considerauo:
o! the return of the promisson notes.

Thisagreementwas held to be invalid on the ground thatundue pressure had
been exerted. The bankers had clearly exploited the fears of the fatherfor the
saferv of his son. and had thus brought themselves within the cquitablc
principie that, where there is inequality between parties and one of them In
taking an unfair advantage of the situation of the other forces an agreemen’
upon him, the wransacuon will be set aside.”

& Where a confidenual relationship exists between the parties

Here. the equitable view is that undue influence must be presumed, for the
fact that confidence is reposed 1n one partv either endows him with excepuonal
authoritv over the other or iImposes upon him the duty to give disinterested
advice. The possibilitv that he may put his own interest uppermaost is so
obvious that he comes under a dury 1o prove that he has not abused his
position.” Whether a confidential relationship exists or not, the quesuon 18
alwavs the same—was undue influence used to procure the contract or gifi
But the burden of proof is different. If Bseeks 1o avoid z contractwith A then
in the absence of anv confidenual relationship, the entire onus ison Btoprove
undue influence, but if he proves the existence of such 2 reladonship. the
onus is on A to prove that undue influence was not used. A must rebut the
presumption of undue pressure. '

The special reiatonships that raise a presumption in favour of undue
influence include those of solicitor and client.” doctor and patient.” trustee
and cestui que trust.™ guardian and ward, parent and child.® religious adviser
and disciple:* but do not include husband and wife.* Whether they include
parties engaged io be marned does not admit of a simple answer since the
decision of the Cou. t of Appeal in Zamet v Hyman." The ratio decidend: of that
case is far from clear. but perhapsa fair interpretation of the judgmentsis that
the presumption will notanse unless the transaction is patently and strikingh
unfavourable 1o the partv who seeks its avoidance ¢ We will now illustrate the
operation of the principle by considering the case of religious adviser and
disciple.

1t mav well be that the origin of the strict law relating to undue influence
is the hostilitv which the courts have alwavs shown towards spiritual nrann.
for as Lindlev L] said in a leading case: "The influence of one mind over
another is verv subtie. and of all influences religious influence is the most

16 Tbid. at 216, per Lord Chelmsiorc.

17 Alicaré o Skinmer (1887 36 ChD 145 at 181

1% See White and Tudor's Leading Cases m Equiry vol 1. pp 232-234

1¢ Radelifie v Price (19021 18 TLR 466: Re CMG [1870) Ch 574. [1970]) 2 All ER 740

90 Elits v Barker (18711 7 Ch App 104

1 Hylton & Hylion (1754) 2 Ves Sen 547

Lancashire Loans Li¢ v Black 119347 1 KB 380.

% Pp 348-34% bpelow

:  Bani of Montreal : Stuarr [1911] AC 120 at 126, Domencc v Dumenco and igna! (1963
41 DLR (2d1 267 Bui see Backhouse v Backhouse [1978] 1 All ER 115¢. [1978] 1 WLR
245

: (19617 5 All ER 932, (19617 1 WLR 1442 See Megarn 76 LQR 24

& The couri did not appear 1o agree with the sncter View of Maugham ] in Re Liovd s Bant
Lid 11921 1 Ch 28t

31
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dangerous and the most powerful, and to counteract it courts of equity have
gone very far."” The faces of Allcardv Skinner, the case from which these words
are taken, bear this out.

In 1868 the plaintiff, a womnan about 35 years of age, was introduced bv her
spiritual adviser, one Nihill, to the defendant, who was the lady superior
of 1 Protestantinstitution known as ‘The Sisters of the Poor’. Nihill was the
spicitual director and confessor of this sisterhood. Three years later the
plaintiffbecame asister and took the vows of poverty, chastityand obedience.
The vow of poverty was strict, since it required the absolute surrender for
ever of all individual property. The plaintff remained a sister for eight
vears unul 1879 during which time she gave property to the value of about
£7.000 to the defendant. She left the sisternood in 1879 by which time all
but £1,671 of the money given had been spent by the defendant upon the
purposes of the institution. The plaintiff took no action untl 1885, bu ' in
that year she sued for the recovery of the £1,671 ca the ground thatit: ad
been procured by the undue influence of the defendant.

The Court of Appeal found as a fact that no personal pressure had been
exerted on the plaintiffand no unfairadvantage taken cther position, butthat
the sole explanation of the gift was her own willing submission to the vow of
poverty. Notwithstanding this, however, the court held that her gifts were in
fact made undera pressure thatshe could notresist and that, so faras they had
not been spentwith her consenton the purposes of the institution, they were
recoverable in principle when the pressure was removed by her resignation
from the sisterhood.® Not only had there been no independent advice, but
there was no opportunity of obtaining it, for one of the rules of thesisterhood
said: ‘Let no Sister seek advice of any extern without the Supe: or’s leave.’

Nevertheless the plaintiff did not recover, foritwas held thather claim was
barred by her laches® and her acquiescence after she had left the sisterhood.
Admittedly the claim was not one to which the Statutes of Limitation applied,
and no doubt the general principle of equity is that delay alone is not a bar
to relief. Nevertheless it has always been held thar for a person to remain
inactive for a long period with a ‘ull appreciation of what his rights ar,
materially affects the question whether he ought to obtain relief. Moreover in
the present case there was evidence of acquiescence of the plaintiff. She had
been surrounded by advisers for the last five years, she had taken ¢ re to revoke
a will previously made in favour of the sisterhood, she had ceased to be a
Protestantand had joined the Church of Rome, and the reasonable ference
was that having considered the question of claiming relicfshe had determined
not to challenge the validity of her ;ifts. '

In contrast with Allcard v Skinner may be mentioned Morley v Loughnan,”
where an action, brought six months after the donor's death to reccver
£140,000 extorted from an epileptic by a Plymouth Brother, was successzul.

A contract procured by undue influence cannot be rescinded after
affirmation, express or implied. as is seen from Allcard v Skinner, nor against
persons who acquire rightsunder it for value and without notice of the facts,”

7 Alleard v Skinner (1887) 36 ChD 145 at 183.

3 [bid at 186.

9 Laches is the neglect of a person to assert his rights.
10 [1893] 1 Ch 73¢

11 Banbrigge v Brown (1881) 18 ChD 18%.
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but it may be avoided against purchasers for value with notice® and also
againstvolunieers. ie persons who give no consideration, though thevmavbe
unaware of the undue influence. In the loftv words of Wilmot CJ:

Whoever received ... [the gift]. must take it tainted and infected with the undue
influence and imposivon of the person procuring the gift: his paruvoning and
cantoning it out amongst his relatons and friends. will not purify the gift. and
protect itagainst the equity of the person imposed upon. Let the hand receiving
it be ever so chaste, vet if it comes through a corrupt polluted channel. the
obligaton of restitution will follow it.'®

The onusison the partvin whom confidence is reposed to show that the parry
towhom he owed the dutvin factacted voluntarily, in the sense that he was free
to make an independent and informed estimate of the expediency of the
contract or other transaction." It has been said in several cases that the onlv
wayin which the presumption can be rebutted is proof that the person towhom
the duty of confidence was owed received independent advice before
completion of the contract, and one judge at least has stated that the giving
of advice does not suffice unless it has acrually been foliowed.” On the other
hand, the Privw Council has emphasised that if evidence is given of
circumstances sufficient to show that the contract was the act of a free and
independent mind, the transaction will be valid even though no exiernal
advice was given. '

Their Let ips are not prepared to accept the view that independent legal
advice is mily way in which the presumption can be rebutted: nor are thev
prepared i zliirm thatindependent legal advice, when given, does notrebut the
presumpnon, unless it be shown that the advice was taken. It is necessary for the
donee to prove that the gift was the result of the free exercise of independent
will. The most obvious way to prove this is by establishing that the gift was made
after the nature and effect of the transaction had been fuliv explained to the
donor bv some independent and qualified person so completely as 1o satisfv the
Court that the donor was acting independentlv of anv influence from the donee
and with the full appreciation of what he was doing: and in cases where there are
no other circumstances this may be the onlv means bvwhich the donee can rebut
the presumpton.’”
Their Lordships then added. however, that facts which indicate that the donor
was a free agent cannot be disregarded ‘merelv because thev do notinclude
independent advice from a lawver'.
Itis not every fiduciary relation that raises the equitable presumption
of undue influence. As Fietcher-Moulton L] once observed, fidu ciary
relatons are many and various, including even the case of an errand bov

12 Maitiand v irving (1846) 15 Sim 437: Lancashire Loans Ltd v Biack [1934] 1 KB 380.

13 Bridgeman v Green (1755) Wilm 58 at 65

14 Alicard v Skinner (1887) 36 ChD 145 ar 17]

15 Powell v Powell [1900] 1 Ch 243 at 246, per Farwell e

16 Inche Neorigh v Shaik Alhe Bin Omar [1929) AC 127; approved bv Lawrence L] in
Lancashire Loans Lid v Black [1934] 1 KE 380 a: 415

17 [1929) AC 127 at 185 The case concerned a gift. which in the present connecuon
is on the same fooung as a contract. An aged and whollv illiterate woman made a gift
of land to her nephew who managed her affairs. A lawver gave her independen! and
honest advice prior 1o the execunon of the deed. but he did not know that the gift
included practicaliv all her propert and he did not explain that a will would be a wiser
method of benefiing the nephew. The gift was set aside. Cf Re Hrocklehurst's Estaic.
Hall v Roberts [1978] Ch 14. [1978] 1 All ER 767
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10is bound to bring back change to his master, and to say thatevery kind
of fiduciary relation justifies the interference of equity is absurd. ‘The
nature of the fiduciary relation must be such that it jusufies the
interference.'”® On the other hand equity has not closed the list of persons
againstwhom the presumption is raised. Thereare certain special relations
where undue influence is invariably presumed, but they do not cover ail
the possible cases, for the basis of the doctrine is that ‘the relief stands
upon a general principle, applying to all the variety of relations in which
dominion may be exercised by one person over another’."

In his speech in National Westminster Bank plc v Morgan [1985] AC 6586,
[1985] 1 All ER 821, Lord Scarman not only rejected a general doctrine of
* inequality of bargaining power but also reformuiated the test of undue
influence. The method and terms of this reformulation are puzzling since it
relied principally on a previously little known Indian appeal to the Privy
Council and appeared to require as an element of undue influence, at least
where there is no special relationship between the contracting parties, that
the contract should be manifestly disadvantageous to one party and thatone
party should be under the domination of the other. Such astrong formulation
was quite unnecessary for the decision of the Morgan case since in effect the
House of Lords was saying thatitwas a perfectly straightforward case oflender
and borrower with no special features. Itis extremely difficult to find the tests
of manifest disadvantage or domination ir the previous 300 years of history of
the undue influence doctrine.® In CIBC Mortgages v Pitt' the House of Lords
clearly rejected any requirement of manifest disadvantage as farasacategory
1 case is concerned. Lord Browne-Wilkinson said thatactual undue influsnce
was a species of fraud and thatithad never beensuggested thatvictims of frand
must not prove that the transaction was manifestly disadvantageous.’ Lord
Browne-Wilkinson expressed his views about cazegory 1 in words which were
in effect an open invitation to Counsel to reargue the correctmess of the
manifest disadvantage requirement in regard to categories 2A and 2B

There have been a series of cases in recent years in which there have been
plausible arguments that undue influence (or fraud or misrepresentation or
duress) have been practised in connection with a borrowing transaction but it
has been disputable whether the undue influence should be attributed to the
lender. A useful starting point is Avon Finance Co Ltd v Bridger.' Here the
defendants were an elderly couple who had boughta house for theirretirement

18 Re Coomber, Coomber v Coomber [1911] 1 Ch 723 at 728-729.

19 Huguenin v Baseley (1807) 14 Ves 273 at 286. per Sir S Romilly, arguendo, adogted bv
Lord Cottenham: Dent v Benmett (1839) 4 My & Cr 269 at 277. Examples are: Tate v
Williamson (1866) 2 Ch App 533: /nche Nortah v Shaik Allie Bin Omar (1920} AC 127,
Tufton v Spern: [1952] 2 TLR 316.

20 This is clearly stated in the decision of the Court of Appeal in Goldsworthy v Brickel

(1987] Ch 378, [1987] L All ER 833. The Court of Appeal thought that it was not

‘necessarv for the partv o whom the trust and confidence is reposed to dominate the

other party in any sense in which that word is generally understood’.

[1993] 4 All ER 433.

The same might be said of common law duress. See Barton v Armsirong £1976] AC 104,

Barclays Bank v Coleman [2000] 1 All ER 385 makes it ciear that manilest disadvantage

is still a requirement for presumed undue influence in the High Court and Courr ot

Appeal pending possible reconsideration by the House of Lords. It also contuns a

useful cousideration of when a loan to a husband is manifestly disadvantageous to 2

wife.

t  [1983] 2 All ER 281 (actually decided in 1979).
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for £0.275. The arrangements for buving the house had been entirelvin the
hands of their son. who was a chartered accountant. in whom thev placed total
but mispiaced confidence. The purchase price was provided by a mortgage foi
£5.000. bva loan of £1.775 from the defendants and by £2.500 provided by the
son. In order to provide this £2.500, the son had borrowed £3.500 from Avon
Finance on the security of his parents’ house. In order to do this, he had
obtained his parents’ signature to the documents by telling them that theywere
in connection with the building societv mortgage of £5,000. The son failed 1o
keep up his payments to the finance company who thereupon soughtto enforce
their security against the defendanis. Clearly in this case there was fraud as
between the son and his parents, but did this affect the rights of the plaintffs-
The Court of Appeal held that it did. A number of differentreasons were given
in the judgments. Perhaps the most important reasorn is that the plaintff had
appointed the son as their agent to get his parents to sign the loan documents.
As a result. the son’s fraud (and undue influence) were to be attributed to the
finance company. In the circumstances, the finance company ought at least to
have dealt directlv with the parents and perhaps also to have taken steps to see
that the parents had independent adwvice. This analysis based on asking
whether the lenders had made the person who exercised the undue influence
or fraud, misrepresentation or duress. their agent for the .purpose of the
transaction, was followed in a whole series of Court of Appeal decisions.’

This analvsis was rejected by the House of Lords in Barclays Bank v O'Brien.!
In this case the husband. who was a shareholderin a manufacturing compan.
wanted 10 increase the overdraft which the company had with the plaintiff
bank. It wasagreed that the overdraft would be increased to £135,000 reducing
to £120,000 after three weeks. The husband offered as security a personal
guarantee Lo be secured by asecond charge over the matrimonial home which
was jointlv owned by himself and his wife. The manager quite properly gave
instructions for the preparation of the necessary documents and for the
bank s staff to explain the documents to both husband and wife and to explain
the need for independent legai advice if there was any doubt. However, these
instructions were not followed bv the bank s staff and both the husband and
the wife signed the documents without reading them. The wife alleged that
the husband had put her under undue pressure to sign and that she had
succumbed to that pressure and also that her husband had misrepresented
to her the effectof the legal charge. She said thatalthough she knew she was
signing the mortgage she believed that securitv was limited to £60,000 and
would only last three weeks. The trial judge had refused to set the transaction
aside but the Court of Appeal unanimously aliowed the appeal. Scott 1]
‘thoughr it was wholly artificial to enquire whether the husband was the agent
of the bank, since any such agency was wholly ficuonal. On the other hand. he
thought that as a matter of policv married women who provided security for
their husband’s debts and others in an analogous position, such as elderlv
parents on whom pressure might be brought to bear by adult children. would
be treated as a specially protected class so that the transacuon might be set
aside under general equitable principles.

5 Kingsnorth Trust Lid v Bell [1986) 1 All ER 423; [1986] 1 WLR 119 Coldunell Lid v Galior
[1986] QB 1184. [1986] 1 All ER 429. Midland Bank plc v Shephard [1988] 3 All ER 17
Bank of Bavoda v Shai [1988) 3 All ER 24: Bank of Credit and Commerce Internaional Sa
v Aboody [19907 | QB 923 [1992} 4 All ER 955. [1989] 2 WLR 75¢
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The House of Lords agreed with Scott L] that the analysis in terms of agency
was artificial and misleading. Lord Browne-Wilkinson rejected the notion that -
there was a special equity in favour of wives. He thought that the key to the
problem was the doctrine of notice so that:

... where a wife has agreed to stand surety for her husband's debts as a result of
undue influence or misrepresentadon, the creditor will take subject to the wife's
equity to set aside the transaction if the circumstances are such as o put the
creditor on enquiry as to the circumstances in which she agreed to stard surety.

In applying this principle, it is clearly relevant that the surety is the spouse
of the debtor, since husbands and wives behave in financial matters in ways
which are different from those which partes actingatarm's length would do.
A lender who finds a wife standing surety to a husband’s business borrowing
should therefore have very much in mind the serious possibility that the wife
has been misled or over persuaded and cught to take reasonable steps to
satisfy himself that the wife’s agreement has been properly obtained. If he
does not do so, he can be treated as having constructive notice of the wife’s
rights.

A second decision of the House of Lords in CIBC Morigages v Pitt’ needs
to be read together with Barclays Bank v O'Brien. The two cases were heard by
the same five Lords of Appeal and in each case the single reasoned speech
was that of Lord Browne-Wilkinson. Nevertheless, the facts are significantly
different and some important additional issues not addressed in O'Brien are
considered.

Mr and Mrs Pitt owned in 1986 the family home in Willesden which was
then valued at some £270,000, subject to 2 buil: ing sociery morigage for
£16,700. In 1986 Mr Pitt told Mrs Pitt that he wisiied to raise money on the
house to buy shares on the stock market. Mrs Pitt was not convinced that
this would be 2 good idea but she was then subjected by Mr Pitt to what the
trial judge held to be actual undue influence, as a result of which she
agreed to the suggeston.

Mr Pitt got in touch with the plaintiffs and told them that he wished to
raise a mortgage on the house for the purpose of buying a holiday home.
He raised a loan for £150,000 for repayment over 19 years. The money was
said to be available for paying off the existing mortgage and the balance ‘to
be used to purchase a second property without the applicants resorting to
any additional borrowing’. Clearly, this involved Mr Pitt misleading the
plaintiffs but Mrs Pitt signed all the papers without reading them. The
plaintiffs’ solicitors acted for Mr and Mrs Pitt as well as for the plaintiffs in
respect of the transaction. Mrs Pitt signed all the mortgage documents
without reading them. No-one suggested thatshe should getindependent
advice and she did not do so.

In fact, Mr Pitt not only did not intend to spend the balance of the
mortgage money on a holiday home; he did notintend simply to buyshares
on the Stock Exchange. What he did was to buy shares and then use the
shares as collateral for further loans to buy further shares and so on. He
therebyacquired a vast number of shares and very substantial indebtedness.
Apparently, at one stage, he was indeed a paper millionaire but he never
realised any of the gains on the shares. When, in October 1987, the stock

7 [1993] 4 All ER 438.
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market crashed. he was left in a hopelesslv exposed position. The banks,
who had advanced monev against the shares. sold them. Mr Pitt was unable
to keep up the pavments due on the chiarge on the familv home. At the ume
of tnal in julv 1992 the total sum outstanding on the charge was nearly
£209,000 which. by this time. was said to be greater than the value of the
house.

The trial judge held that there had been no misrepresentation by Mr Pitt to
Mrs Pity; that Mr Pitt had been guilty of actual undue influence; that the
transaction was manifestlv disadvantageous to Mrs Pittand that Mr Pitt had not
acted as the agent of the plaintiffs. The Court of Appeal reversed the judge s
decision that the transaction was manifestiv disadvantageous to Mrs Pitt. As
stated above, the House of Lords held that manifest disadvantage was not a
requirement in a case of actual undue influence.

Mrs Pittcould certainlvsetaside the transaction as against Mr Pitt. However,
of course, the practical question is whether she could set aside the transaction
as against the plaintiffs. In this respect. the House of Lords thought the
situaton substanualivdifferent from O’Brien. For a wife to mortgage her share
of the family home in order to underwrite borrowings bv the husband alone
in respect of his business was of itself a sufficientlv suspect transaction 1o
require the lender to warn of the desirabilitv of independent advice. For a
husband and wife tojointlv borrow moneyv on the home for ajoint purpose like
buving a holiday home was nota transacuon which in itselfin anvwav aroused
suspicion. So, someone in the positon of Mrs Pitt could onlv overturn the
transacuon if thev could show either actual notice or some event putung the
lender on enquiny.

This raises verv interesung questions which were not discussed in detail
as to what would be required ro put the lender on equirv. Presumably, if Mr
Pitt had told the lender of his intention to pursue a speculative programme
on the Stock Exchange, the risks 1o the wife would have been sufficientl
obvious to require the lender to urge her to take independent advice.
Suppose he had told the lenders what he is alieged to have told Mrs Pitt, that
1s that he intended to use the monev to buvshares. Although Mr Pitt had toid
Mrs Pitt that this proposal would lead to an increase in her standard of living,
itisdifficultio see how this could in fact have been true since there would oniv
have been anetincrease in the family income if the dividends from the shares
exceeded the sums necessary to service the mortgage. Taking into account the
mortgage interest rates at the time of the transaction. such results could oniv
have been obtained by investung in extremelv riskv shares. Would this be
sufficient to require the bank to suggest the desirabilitv of independent
advicer

These two decisions of the House of Lords have been considered in an
apparenty endless flow of Court of Appeal decisions. The Court has held tha:
where a bank ought to see that the ‘wife’* is separately advised, it will usuallv
be sufficient for the bank to show thatit had seen that advice had been given
and that it need not invesngate 1o see what the advice was.’

& Of course the person who ought to be advised is not alwavs a wife but this is by far the
most common posiuon

Y See Massm v Midiand Bank plc [1995) 1 All ER 929: Banco Extenor Internacionails 1 Manr
[1995) 1 All ER 936: Barclays Bank plc v Thomson [1997) 4 All ER 816: and Roval Bank
of Scotland pic v Etndgr (N 2) [1998] 4 All ER 703
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There may however be cases where itis clear that no competent solicitor
i A possibly have advised the transaction. In Crédit Lyonnais Bank Nederland
NV u  irch® the defendant was employed in a relauvely junior position by a
tour opérating company dominated by a Mr Pelosi, on whomx the defendant
relied heavily though there was nosexual or emotional reladonship berween
them. The company wished to increase 1ts overdraft from £250,000 to £270,000
and the bank required security. The defendant had an equity of some £70,000
in her flat and she was persuaded by Mr Pelosi to agree to granting a second
charge overthe flat to secure all company borrowing both past and future. The
Court of Appeal thought the transaction so spectacularly disadvantageous
that it should be struck down. Millett L] said that independent advice 'is
neither aiways necessary nor always sufficient’.

r
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