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Acceptance
acceptor having knowledge of offer, 39-
a1
communicanon-
adequate, 37
electronic commerce, 'n tield or, 36.
L3 4
letter failing to armive. bv, 38
nawre of offer, depending on, 35-57
need for, 52
offeror, mode prescribed by, 34. 55
oral, 35
postal, 57-59
receipt of, 35
sitence, effect of, 32, 33
telephone, by, 35, 36
telex, hv, 36
unilateral contracts. 53
waiver. 53, 34
conditional assent to offer, and, 43
condidons, absence of agreement on. 16
conduct, inferred from. 41. 42
counter-offer. and, 41-44
cross-offers, bl
doctrine, emergence of, 12, 13
evidence of, 40
intenuon to be bound, 45
>bservance of written terms, inferred
from, $4-47 -
recalling, 39
retrospecuve, 47
tender. of, 30-52
Accord and satisfaction
considerauon, 528, 529
discharge of contract by, 528
judicial defimnon, 628
Account
acnon for, limitauon, 708
Account stated
claim on, 739, 740
Administration of justice
contract prejudicial to. illegalitv. 117420
Advertsement
mere puff, as, 34, 126
promise, whether. 35 36
Agency
agent. See AGENT
agreement-
effects of. 324
meaning, 323
prwvity of contract, effect of. 524

Agency-contd

Sinding obliganons on parues. lack of.
352, 553
‘ohabitanon, presumpuoon in case of,
332-534
Commercial Agent Regulatons. 356, 357
English law. place in, 323-526
estoppei. by, 5327, 528
formaoon of, 526-534
meaning, 323
necessity, of, 532
principal-
act ot bankruptey by, 338
agent, contract with, 354
commission, liability for pavment to.
554-556
death of. 357
insanity of, 337, 358
named, 335
unauthonsed acts. position n
reladon to, 346-530
undisciosed, 540-543
unilateral revocation of authornity by,
356, 357
unnamed. 536-539
relavonship of, 523
terminadon of-
act ot bankruptcy by principal. on,
558
act of parues. by, 352-557
death of pnncipal or agent on, 357
:nsanitv of principal or agent on.
357, 358
means of, 352
mutual consent, by, 352
operation of law, by, 357-359
renunciaton of authorty, 352
third parues, position with regard to-
agent having authority and known
to be agent-
agent as principal, 340
foreign principal 538, 539
named principal, 335
rade usage, effect of, 538
unnamed principal, 536-539
sgent having undisclosed authonty,
340-543
generallv, 534
pavment to agent, effect of, 543
546
undisclosed principal, 340-543
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Agent
authonmn-
acung withoui. 546
acrual, 547
apparent, 547-54¢
enlargement of scope. 54F
Faciors Acis. efiect of, 548 54¢
implied warrann of. 551
implied, 547, 548
meaning, 546
mistaken bebef . 5530
ostensibie, 547
renuncanon of. 532
terminagon of, 552
unilateral revocavon, 556, 557
contract with pnnapal. 554556
death of. 557
dei credere. 22
existence of agenci. not disclosing.
540-543
express appoinunent, 527
mdcpcndcm contracior, or, 524
mtcrmcdnq a, 525, 526
named princpal, of, 535
party for avhom acung, .question of, 525
payment 1o by third party, 543-546
ratification of aas of
prinapal, existence o{,
530, 531
contract -professedh made on ‘behalf
of principal 528. 530
moment of zccepance, relauon
back 10, 528
prureguisites of, 529532
relavonship ansing on, 528
void contracs, exdusion of, 531, 532
unauthorised acts of
agenl. posiwon of, 550-552
Liabiliry for, 550
pnncipal, posivon of, 545550
undisclosed principal, of, 540-543
unnamed pnnapal, of-
conuact under seal on behall of
537
foreign, 538, 53¢
negouable ‘mstuments, 1n relaoon
w, 537, 538
third parnes, position -of, 536539
vade usage, efiea of, 538
wagening convact, ffect of, 365367

acceptance. Ser ACCEFTANCE

ano-competiuve. Ser COMPETITION LAW

ceramity, Tequrement of, 47-52

comsens ad sdem, 33

cxstence, determining, 33

intenton o create dcgal relacons. Ser
INTENTION TO CREATE LEGAL
RELATIONS

offcr. ‘Ser OFFER

subyect o commact 163

Alien enemy
conwact with, 414416
meaning, 414

Apprenticeship
fundamental breach of conuracy 60U
601
minor’s contract of, 48]4B83
Arbitration

conditonal fees, 420
cusiom of trade. waking into account,
146
Junsdicuon of courts. conuract 10 oust,
446
Arbitrator

prohibited contract. award in respect of.

425
Assignment
absolute, 563, 564
advance payments of hire. right to
receive, 573
automaric, 585, 586
bare right of lingasion of, 573
chose in action, of-
assignability, -562-370
common law, at, 562
equitable, 562-570. Ser also
-equitable, beloar i
grawitous agreement for, 568
legal chose, of, 566, 567
power of. 561 3
statutory. 567-570. Ser aiso stannory,
below
conditonal, 564, 565
conuract prohibinng, 375-577
conmactual liabilites, of-
involunaary, 585, 586
volunmary, 580-584
contractual nghts, of-
assignability, 562-570
common law, at. 562
equitable, 562-570. Ser also

equitable, belowr
involuntary, 585, 586
power of, 561
statutony, 567-570. Ser gisc smarutory,
beiow
equitables
absolute, 565

assignor as party 1o acvon, 563, 566

assignor swing in oweo name, 565

efiect of, 562-567

exsung chose, of, 569

form of, 562

future property, of, 570

intenvon of assignor, 563

Law of Propenty Act, not sausfying
requiremens of, 569

legal chose, of, 566, 567

non-absolute, 565, 566, 570

notice of, 57]

tue, wansfer of, 563

equities, asugnees aking subject 1o,
572, 53



fruis of licgadon, of, 574
ine commercial interest, assigner
having, 574
maintenance, savouring of, 573
negouability distinguished, 577-580
notice- 4
debeor, to, 371
failure to give, effect of, 371
form of, 571
requirement of, 371
samtory asugnment. of. 567
novadon distinguished, 377
prejudice to other party, causng, 374
reassignment, 364
right mmcapable of. 573577
setoff of debe. 372, 373
samior-
absolute. 367
essendals of, 367-370
nodce of, 367
ade. transfer of, 568
written, to be, 367
dde, transfer of, 568
voud, 373
volunmary, 568

acuon of, 1. 5

bailment. and, 95

debt, and. 6

indebitatus, 10, L1

musfeasance, for, 3

aoafeasance, not lving for. 3

onigin of, +6

part of debt, payment on promise o
forgo balance, 103

promise, resung on. 103

promissory remedy, evolution into. 9

quasiconraet_cvolution into. 10,
7138

special, 10

verbal, 238

Aucton

advertisement of. whether promise o
hold, 35, 36

highest bidder. coilateral contract with,
36

Bailmrent

act of conversian terminating, +33
assumpsit, association with, 95
consideration in relaton to, 3496
exemption clause, effect of. 184. 187
meaning,

minor, Lability of, 491
non-performance of conuract. 191
quasi-deviation, 191

relanoaship sut gmens. as. 95, 96

Bankers' commercial credits

irrevocable, 66, 67
refusal to honour, 66
transacuons, Ho

use of, 56
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contract for personal services. effect
on, 386

contracmual rights and Gabilites.
assignment of, 585, 586

principal, of, 538

proceedings, object of. 385

Bargaining power, equality of

reasonableness of contract terms, and.
208, 218

bargaining skill, and, 21

consumer protecnon, and. 24

doctrine, inwoducton of, 342

esconomic duress. See DURESS

=xample of, 34}

‘reedom of contract, wnterference with,
20, 21

general doctrine, rejection of. 330

scope of. I+

smandard form conwacts, and. 24

maditional satement of. 341

unconscionable bargan, 338, 339

undue influence. Ser UNDUE INFLUENCE

Bill of exchange

considerauon for, 35
wridng, requirement of, 148

meaning, 2
penal, 2. 3

Breach o‘f contract

anticipatory-
effect of, 596
meaning, 396
mitigationr of. loss. 685637
condinon, of. 169171
consequences: attached w. 170
damages for. Ser DAMAGES
enforcement on, 557, 658
extent of, 171
fundamental-
affirmadon of contract 194
apprenaceship, of. 500, Sl
carriage bv sea, 192
constructuon of congact. 399
construction. rule of. 194, 193
degree of imporance of crm. c00
effect of-
generaily, 601
innocent party Ureaung contract
as conunuing. 601-603
exemption clause, nature of, 193-
196
fundameneal term, breach of. 193
innocent party treating contract as
at an end. 604006
limiadon of liabdiy, 193
meaning, 399
onus of proof, 192
rescission on, 604
root of contract, going to. 500
rules for, 193
Unfair Contract Terms Act 1977,
etfect of. 211, 12
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Breach of contract-contd
innocent party, steps taken hv, 657
remedies-
damages. See DAMAGES
exuncuon of, 706-714
Injuncnon. See INJUNCTION
misrepresentauon remedies,
reladonship with, J09-311
speafic delivery of goods, 705. 706
specific performance. See SPECIFIC
PERFORMANCE
ume limits. See LIMITATION OF ACTIONS
repudiation. See REPUDIATION
specific performance. See SPECIFIC
PERFORMANCE
warrantv. of. 166
Breach of promise

acuon for, 3, 6

Capacity of parties
corporagons. See CORPORATIONS: ULTRA
VIRES
drunkards, 498
mentally disordered persons, 196498
muNors. See MINOR
unincorporated associauon. 493
Carriage by land
non-performance of contract, 191
statute, contract prohibited by, 401, 402
Carriage by sea
contract, content of, 19, 20
exempuon clause. See EXEMPTION CLAUSE
frustragon of contract. 653
fundamental breach of contract, effect
of. See BREACH OF CONTRACT
Hague Rules, 215
non-pertormance of contract, 190, 191
quasi-deviation, 191
Charterparty
repudiation, 605, 606
use, resaictons on. 518-520
Choice of law
Unfair Contract Terms Act 1977, effect
of, 210, 211
Chose in action
assignment of. See ASSIGNMENT
equitable, jurisdicion over, 369
legal, 563
meaning, 561
Cohabitation
agency, presumpdon of, 332-334
Collateral contract
construcuon of, 72
exampie of, 70. 71
hire-purchase cases, 71. 72
illegal contract. springing from. 437, 438
meaning, 70
negouaung process. ansing in,
use ro avoid problem of term or
representauon. 144
Collective agreements
intention to create legal relatons, 130,
131

statutory provisions, [ 31

75. 76

Commercial agreements
legal relagons, intenuon to create, See
INTENTION TO CREATE LEGAL
RELATIONS
Commeon law
courts outside system, 2
early, content of, 1
limitaton of claims, 3
Compeution law :
abuse of domunant posidon-
Arucie 32, prowisions of. 385
complex councept of, 386
distornon of compeuton by, 386
prohibiuon, 385
UK rules, 393
anu-competitive agreements-
agreement, definidon, 374, 375
appreciable effect on compedrticn,
having, 378
Arucle 81, provisions of, 374
associadons of undertakings,
decisions by, 376
block exempdons, 379-381, 389
concerted practces, 373, 376
de minimis, 378, 391
EC law. extra-territorial effect, 378
economic effects from dme to time,
382
effect of entering into, 381-385
horizontal and vertical, 378
illegality, 234, 385
individual exempuons, 380, 383
inter-Member State trade, effect on,
377
modermisation of EC rules, 380
prevenuon, restriction or distortion
of competidon, 376. 377
prohibigon, 374379
restitudon of benefits, 384
sword, use of provisions as, 384
UK rules-
block exempdons, 388-393
Chapter [ prohibition, 388393
excluded agreements. 390
notfications, 389
parallel exemptions, 389
resale price maintenance, 391-393
scheme of. 390 '
vertical agreements, 391-393
undertaking, meaning, 376
voidness, 381-385
EC rules-
abuse of dominant position. See abuse
of dominant position. above
anu-competitive agreements. See
anti-competitive agreements,
above
entorcement, 373
implementauon of, 373
Treaty of Rome. in, 373
resale pnice maintenance, 391-393
UK rules-
hreach of prohibitions.
consequences of. 306, 307



Compettion law—conid
UK rules—contd
Chapter [ prohibinon, 388-393
Chapter II prohibidon, 393

Competition Act 1998, positon after

enuy into force, 387, 388
consistency with EC law, 393-396
positon before 1 March 2000, 387
third parues, liability to, 397
voidness of agreemens, 396, 397
Compromise
lawtul, 418
Condition
breach of, effect, 169-171
civil law meaning, 162
contract term, as, 163, 166
implied obligatons as, 170
meaning, 162
obligatons subject 10, 164
planning permission, contract subject
to, 165
precedent-
effect of, 163
inability to fulfil, 163
suspension of ngnt by, 164
promissory, 164, 165
statutory definition, 166
subsequent, meaning, 165
uncertain, 163
warranty, and, 166, (47
Conditional fees
legality of, 419, 420
Consideration
accord and satisfacuon, for, 528, 629
adequacy of-
bailments, in reladon to, 94-96
bargain, elements of, 30
baseless claim, staying, 91, 92
compromise agreement, supportng,
93
courts not inquiring into, 90 -
gift and sale, distinction berween,
96, 97
gratuitous service, liability for
improper pertormance of.
96

prosecution of legal claim, staying,
91-94
sufficiency, and, 39, 90
analysis of, 7. 8
bailments, in relaton to, 94-96
bill of exchange, for. 35
continuous, 8
contracting party stipulating, 94
counter-promise as, 3
defimtion, 79-82, 38
detnment as, 7, 81. 82
doctrine of, 79
doctrine of privity, relation to, 3688
establishment of presence of, 31
executed-
executory, and. 82, 33. 117, 118
past, and, 3385
sutficiency of, 89

Index 747

Competition law—contd
exXecutory-
executed, and. 82, 83, 117. 118
sufficiency of, 39
exisong contractual duty, plainaff
bound bw
assumpsit, cases in, 103
cheque, payment bv, 106
economic duress, 101
estoppel. See ESTOPPEL
examples of, 100
=xceptons to rule, 105-109
part of debt, payment on promise to
forgo baiance, 102-109
Pinnel's Case, rule in, 103
promuse to pay extra. 100. 101
promissory note, payment by, 105,
106
state of law on, 101
third party, to, 117-120
funcuon of, 7982
furure, 3
history of. 30
insutficiency of-
creditors. composidons with, [16,
L
exisong contractual duty, piainoff
bound by, 100-116
exisung contactual duty to third
party, plainaff bound by, 117-
120
public duty imposed by law, where,
98, 99
test of, 97
later deed, supporting, 92
Lord Manstfield’s atrack on, 30, 81
meaning, 7
moral obligaton, in terms of, 80, 31
mutual promises, 8
ongins of, 3
past, 3335
present, 3
price paid for promise, as,-32
promise, reladonship with, 7, 8
promisee, moving from, 3538
purchase and sale, language of, 32
reduction of rent, for promise of, 107
reward, 33
sufficiency of-
adequacy, and, 39-97. See aiso
adequacy of, above
critenon, 38
executed, 39
executory, 39
generally, 88
rules, 39
total failure of, 255, 728731
unenforceable debt, promise o pay, 34
unilateral discharge of contract. for.
6527-630
Constructon
web of transactions, 24
Constructive trust
application of. 304



748 [ndex

Coastroctive

d
inequality of bargamsing power. and. 24
standard form contrac, and. 2%
Contract
absolute, rule as o, 631
commerdial namre of. 32
commercial, disputes, 23
consensus ad idem, 33
conunuing relatonship, as pan of. 25
contractual behaviour, 24.2 3
form. rules as to. 248, 249
formation. See FORMATION OF CONTRACT
informal, 3, 4
lack of consent, effect of. 13
moral dignity, increase-in. 12
private act, not, I
simple, 31
tort. interrelationship with. 26, 2T
under seal, 2, 32
unilateral, 53
will theory, 13
writing,. agreements necding, 10
Contract law
classical age of, 11
common and cvil, 29
contract or conmacts, of. 25
doctrinal history, 12,
economic theory, i:bnu:ca-oﬁ.-ls-m
globalisation, 28, 29 -
informal, soucture of. & -
mediaeval, 14 . —.-— amsae 7 -
moderr forny, inw, 1F
nineteenth century, i LI-I€ .7
seventeenth and eighteenth centuries,
in, 911
treatises on. 12,117, 18
Contract of service. Ser also EMPLOYMENT
CONTRACT
minor, bv. 481483
resaint of trade. See RESTRAINT OF TRADE
Conrtract terms
conditions. Ses CONDITION
custom, evidence of, 133
excluding or limitng. Ses EXEMFTION
CLAUSE
express, See EXPRESS TERMS
generally, 133, 134
implied. Se IMPLIED TERMS
major or minor, classificanon as, 167, 168
misrepresentation. Ser
MISREPRESENTATION
nineteenth century, continental
influences in, 17, 18
relative importance of, 162-171
unfair. Ses UNFAIR CONTRACT TERMS: UNFAIR
TERMS IN CONSUMER CONTRACTS
REGULATIONS

warrantes. See WARRANTY

Comributocy

conmact acton. 1o reloon w, 687
sinmbons of, 587, 688
Corporstions

aggregate. 493

- creapon, consent o, 493

sole, 493
witrg vires, doctrine of, 493496, Ser also
= ULTRA VIRES

Corruption in public life
illegal coamacts, +20. 421

Court
mediaeval svstem. in. 2

Court of Chancery
conwract junsdicton,

"

Covenant
actuon of. 2
divisibie, 393

meamng, 2
privity of coneract, effect on. 306. 307
restrictive, cnforcement against third
partes. 517
onng. 6508, 509
Creditors
composidons with, 116, 17
Crime -
conmact to commit. illegality, +10-413
no-one allowed to benefit from. 411

Damages
agreement o0 in case of breach. 638,
639 -
contributory negligence, effect of See
CONTRIBUTORY NEGLICENCE
exemplary, insurance agamnst. 410
failure to- pay money, for, 680-682
inability to make tte to land. for, 582
indemnity, and, 314, 315
interest on. 681, 682
liquidated-
guidance on, §90-693
one event on which to be paid, 530
penalty, or, 689-593. See aiso PENALTY
measure of-
breach of building contract, for. 577
buyer, breach by, 670, 671
date of breach, ar, 562
defective but substandallv useful
performance, for, 577, 678
defective goods, for delivery -of. 672
defective valuation, for, 672, 573.
676, 677
distress, for, 673
evolution of rules, 674
expecradon and reliance loss. 961,
562
implied duty of trust and
confidence, breach of. 675
876
loss of enjoyment of holidav. for. 573
losses bevond nawral course of
events, 572



Damages—conid
measure of—ontd
market value, 669, 670, 674
nominal. 674 =
non-pecuniary josses, for, 675
own loss. for,; 660, 661
pnnaples of, 639
profit on sale, 670, 671
profi. not including, 659, 660
Tesliulio in antegrum, principie of,
659, 669
Sale of Goods Act, provisions of, 66¢

spedal circumstances, knowledge of,

672, 673
third parny, suffered by, 661
wrongful dismissal. for, 675
misrepresentation. for. See
MISREPRESENTATION
mitigation-
antiapatory breach, on, 685687
burden of proof, 683,.684
reasonable oppormunity of, 682
remoleness, as aspect -of, ‘684
wrongful dismissal, on, 682 -
wrangﬁzl rcpuduuon of guods,-on,
=i
other pason 's Joss, recovery for, 508-
512
penalty. Ser PENALTY - o
preestimate -of doss, 689
Temoteness of damage-
consequences of breach, 665
cntenon for determining, 665
damage liable to result, 666
delaved debvery of dnm:L :Inls due
to, 664
loss of profit, 663668
meaning. 659
princpie, 658, €59
" “probability, degree of. 666

reasonable contemplation of parnes.

within, #65-668
reformulation of Tule, 664
ruic govermng, 663. 664
usual course of cvcn&vr:u Ing m,
668, 662 2
resututionary. 660
nght 10 demand, extent of 658
specific performance, in lieu of. 662
705
sugma, 93, 675
tax bability, effect of, 678680
unfair dismussal, for, 676
De-ht -
acoon for, 8, 4
acuon sur contract, 6
assumpsi!, and, 6
infancy, contracied in, €5
uncaforceabie, promse 1o pay, 84
Deceit
acoon for, 302
quas-contracl. clmms an, 736

discharge of contract bv. §1¢

Index 749

Deposit
carnest or guarantee, as, 694
forfeiture, relief against, 698
part pavinent, and. 694
pavment in advance, as, 694
penaity rule, 696
practical effect of rules. 695, 696
rewurn, discretion to order, 696, 697
Detinue
acuon in, §
Director-General of Fair Trading
anu<compecUTive agreements,
nouficavon of, 889
Unfair Terms in Consumer Contracts
Regulatons 1994, powers under,
218
Dnscharge of contract
abandonment, 619, 620
accord and sanisfacbon, 628
bad reason, for, where good reason also

fresh agreement, original conmact
| scplaced by, $22624° -
of 621
phcity, 22
waiver of contractual term, 624627
deed, by, 619
extungushment by agreement, 619
unilateral, 627630

waiver «of ierm-
agreement, Dot going ‘back on, 625
efficacy of, 624
<equiable docrine, 623, 626
‘promissory cstoppel, €26, 627
rcpmianun, 624, 625
Drunkards
capadiy o contract, 498
Duress
agreement. vioaong, 337
avoidance of conmact procured by, 857
common law docmne, 337
economic. 10]
credit fadilioes, withdrawa! of, 348
doanne, mooducnon of, $42
cxample of, 341
h-n of 342 34

Economic theory
indmidualstic, miu of, 19
influence of, 1820
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Electronic commerce
acceptance, commumicauon of, 36, 37
Electronic communications
effect of powers, 249
Empioyment contract
change in terms, requirement (0
inform of. 156
damages for breach, effect of rax
liability, 679, 680
implied dutv of trust and confidence,
breach of, 675, 676
implied terms. 154-156
tennination without cause, provision
for. 612
wrongful dismissal, 507, 508
damages for, 675

agency by, 527. 528
contractual obligauon, gving nse o,
109, 110
equitable, 110
musrepresentation, and, 336, 337
misrepresentaton of exisang fact, on,
108
promissory-
clear and unambiguous. promise o
be, 111
conduct of promisee, 114, 115
defence. as, 110, 111
detriment. promisee acting to. |14,
115
doctrine of. 108, 109
inequitable. enforcement being, 115
promisee 1o act equitably, 115, 116
support for, 110
suspension and exuncuon of rght
distinguished, 112, 113
waiver of term, 626, 627
reiiance on mistake, as to, 727
representadon, by, 294. 336, 337
Exclusion clause. See EXEMPTION CLAUSE
Exemption clause
clear words, use of, 180
construcuon,. |81
contra preferentum rule, 181
defence, as, 172
effect of, 172
fundamental breach of contract, effect
of. See BREACH OF CONTRACT
improper use, control of, 180, 181
integral part of contract, as, 173
misrepresentation, exclusion or
restriction of liabilitv for. 326-328
narrow construction of, 184
negligence and stnct liability, potential
liability under. (80
non-performance of contract. effect
on-
bailment, 191
carriage of goods by land, 191
carnage of goods by sea, 190, 191
hire-purchase, 190
sale of goods, 189, 190

Exemption clause—ontd
notice of-
belated, 174
incorporation in contract, 174
previous course of dealing, inferred
from, 175, 176
requirement of. 174
standard form contracts, 178
surprising term, of, 177
ucket cases, 176, 177
problems caused by, 171
regulanon of, 20, 23
signed document, in, 179, 180
standard form contract, in, 172
statutory provisions avoiding, 196, 197
third party, whether protecting-
bailees, 184
bill of lading contracts, 182, 183, 187
contract of carriage, under, 182, 184
contracting party, intervention by,
184, 185 ~
direct contract, creation of, 185, 186
extension of immunity, 183
sheltering behind, 183
statutory prowvisions, 189
sub-bailment, 187
sub-contractors, 188, 189
tortious liability to, 183
uniform allocatton of risk. 188
Unfair Contract Terms Act. See UNFAIR
CONTRACT TERMS ACT
unsigned document, in, 174-179

Express terms

disagreement as to. 135
formality, no need for, 134
interpretauon. (34
meaning, disagreement as to, 135-137
natural and ordinarv meaning, words
given, 137
oral agreement read with written
contract. |38
oral or wnuen, 134-139
parol evidence rule, 135
professional care and skill, as to, 135. 136
statements of parties as-
age of car, as to, 142
collateral contract. use of.. 144
legal obligauon, creating, 139
manifest importance, of, 143
mere representations, 139
misrepresentation. See
MISREPRESENTATION
negligence. effect of, 143
partly written and partly oral,
contract being, 144
reducton to writing, 141
special knowiedge or skill. maker
having, 141-143
stage of negotianons at which made,
140, 141
warranty of heaith of amimal, 142
written document, contract
contained in, 144, 145



Financial services )
gaming contracts, exclusion from, 359
360
Force maj
clauses, 63]
Formation of contract
acceptance. See ACCEPTANCE
conduct, inferred from, 69, 70
COnsStrucuon-
collateral contracts, 70-73
Jjudges. role of, 70
fuwure decision. matters reserved for,
, 49, 50
inchoate. See INCHOATE CONTRACTS
INenton to create legal relavons. Ser
INTENTION TO CREATE LEGAL
RELATIONS
lener of muent, 48, 49
offer. Ser OFFER
postponernent, agreement on, 48
Frand
constructive, 334, 385, 838
conmtract to commit, illegaliry, 410-415
honest belief, absence of, 302
limitation ‘period, effect on, 708710
meaning, 301
minor, by, 490, 492
misrepresentation. See
MISREFRESENTATION
negligence distinguished, 302
Freedom of contract =
bargaining power, inequality of, 20, 21
interference with, 19, 20
Frustration of contract
automatic -operation of, 642
closing of Suez Canal. on, 63¢
common venwre, of 632
discharge, operaove moment of, 645
doctrine of-
basis, theories as 10, 635635
effect of. 645-648
evoluton of, 632
lease. application o, 643645
nawre and ratonale of. 631-635
operanon of. 635645
examples of. 632, 633, 636
extra expense, effect of, 63¢

frustraung event. parues, providing for,

640, 64)
fumire, termination of contract as to.
646, 647
government mterference, by, 637-64(
hardship. causing, 646
iliegal, perfermance made, 640
incapable of performance, contract no:
being, 637
mfladon. by, 640
lease, application to, 643645
legal consequences of, 645648
non-occurrence of event, on. 636
non-periormance. excuse for, 58¢
parual performance, compensation for-
ampunt. esumanon of. 65]

Index 751

Frustration of contract—contd

parual performance, compensation for-
contd
applicanon of provisions, 652
benefit obtained before ume of
discharge, for, 651, 652
carmniage of goods, exception for, 653
exclusion of provisions, 653
insurance contracl. excepdon for, 653
perished goods, 653655
right 10 recover, 650-655
recovery of money already paid-
expenses, allowance for, 649, 650
extent of protectuon, 649
fulfilment of obligation to pay price,
649
partal performance, compensation
for, 650-655
s@witory provisions, 648-655
ol failure of consideration, on, 647
self-induced. 641-643
stawtory prowisions, 648-655
subject matter, destruction of, 632, 636
total failure of consideration, 646-648
voidness ab inito, 647
war, on, 637, 638

definition, 364
games of skill, lawful, 364
illegal, 364, 865

loan made for, 369-372

Wagering conwact. Ser WAGERING
CONTRACT

Gift

sale disunguished, 96, 97

Good faith

dury-of, 28
negodauon 1in, 73, 74

definigon, 23]

emblements, 232

produce, nature of, 23]

sale. See SALE OF GOODS

specific delivery, order for. 705, 706

Guarantee

del credere agent, of, 228

discharge of Lability, of, 220

indemnity, and, 228

manufacturer’s, application of Unfair
Contract Terms Act 1o, 213, 214

unenforceable contracts, 225-230

wnung, o be n, 225

clanses
use of, 63]

Hire-purchase

agency, relanonshup of, 524, 525

breach of wundermking, 71, 72

collateral contracts, 71, 72

conformirv with descniption or sampie.
mabibity 10 exclude or restrict
200



Horseracing Totatiser Board

bet with, nature of. 356

Husband and wife

legal réfbons, intenton to create. See
INTENTION TO CREATE LEGAL
RELATIONS

undue influence betweem, 351-353

[egal contracts

consequences of illegality-

contract illegal n'rm:epm 424439

contract lawful in- nception; illegal
a-plmm of performance
L 440443
state of m.md of parties, refpvance
of, 422424
contract lawful i inception, illegal

cxphnﬂmoépetfomoi.

mccpuon. in- ""-t"'-
foreigmr contracy, 438 4397
general principle, 4247 425 <
.. mobpey pmdand'dnucbm
‘irrecoverabidity
of, 429436 - -
remedy, no right to claim, 42&
subsequent or collateral contract,
illegality of. 437, 438
void. being, 425429 '
lawful contract, exploiaton for illegal
purpose, 423
money paid and chattels or land
transferred, irrecoverability of-
disclosure of illegality not essential
to cause of ‘acton, where,
430-434
equitable claim, and. 432
exceptions-
parties not in pari delicto, 434
436
performance, party repenting
before, 433, 436434
in pari delicto potior est conditio
tis, maxim of, 429
principle of, 429
money paid under, .recovery in quasi-
contract, 731, 732
ownership of goods passing under, 426-
428

[Megal contracts—onid

proof of ilegality, 443
pdhpoﬁq;ong;wndoi.s«mu.lc

rehna‘b-.m
severance, not subject to, 471
scte of mind of partes, relevance of, *
422424
stacate, prohibited by-
m-ﬁql:o:pod;mlaingm,wl,

hire-purchase. requirements. 399,
100
implied, 401, 02
insurance’ bu.m,. relating to, 402,
403
revenue starutes, 400

mnpdmypmm -
s@itute, meaning,. 399 .
unlicensed- broker, by, 401

[mplied’ teyms.

business- efficacy, giving, 157-160

courts, by, 153162

custom, by, 145148

employment coatract, in, 134156

:'n:luaon. provision for, 161
contract,. in, 152

5: inwrinsic: Gilure oéaplmmrqnir.

157
tiﬁmnshe&bouse. iy, 1537
mnt-rr 168 -~
marine. insusance: pohacs. in,. 147, 148
market.: usage of. 149
meaning, 14
nature of contract, required by, 155
officious. bystander test; 159, 160
safe system- of work, as to, 161. 162
sale, in, 1416
sale of goods-
codification of law, 149, 150
description, sale by, 149
merchanwmble quality, of, 149
sampie, sale by, 149, 152
ttle, passing, 150
sale of land contract, in, 153, 154
saue, by, 148-153
subject o quoa, 159, 160
supply of goods, on, 152, 153
usage, impormnce of, 146
warranges, 15
work and materials, contract for. 153

[nchoate contracts

agreement not to consider other offers.
75

formation, 73-77

lock-out agreement. 74, 73

negodation in good faith. 73. T4

resticutionary relief, 76, 77



Indemnity
clauses. unreasonable, 209, 210
contract of, 209
damages, and. 314. 315
guarantee, and, 228
misrepresentation, for, 314
Injusction
enforcement in specie of contract not
otherwise enforceable, resulung
, in, 708
negatuve supulation, forbidding
infringement of, 702, 703
performance of conwract, enforcing,
701
personal senvice contract, enforcement
of, 702
prohibitory or mandatory, 701
Inland Revenue
contract to defraud, 421, 422
Insurance
bet, as, 357 g
classes of, 329
compulsory, 19
disdlosare, duty of-
insured, -of, 331,
insorer, of, 332,333 i
frustration of contract, <653 )
illegal contracts, 402, 403
manne. See MARINE INSURANCE
pavment of exemplary damages,
against. 410
prvity of contract, and, 508
prudent insurer, apauers influencng
mind of, 330  _
wbemimar fudei, 329-3834
intention t0 create degal relations
© commeraal agreements
~—adversement -of goods, 126
assocation between plaintff and
defendant, 126
certainty of, 129
collective agreements, 18]
exX grata use of term, 128
industrial corporatons and tade
unions, between, 180, 13]
legal difficulties, resoiving. 180
leuer of comfort, 129
nol binding in law, declaraton of —
127, 128
onus of proof of intendon, 128
presumption in, 126
statement forming pan of, 127
docuine, emergence of, 13
. domestic agreements-

busband and wife, between, 129
124
parent and child, hen-ecn. 124, 125
gencrally, 121
prepositons. 1 22 oo
social engagements, pounon of 122

Indix 758

Interest
damages, on, 681, 682
laie payment of commerdial debts, on, 682
Interest rate swaps
local authonines, by, 730, 731
wagcrmg contract, whether, 859
Internad o vial contracts
UNIDROIT pnnciples. 29
Iovitatioo 10 treat
crcular or caalogue as, 37
instances of, 3740
offer distinguished, 34-37
sclfservice shop, items in, 37, 88
shop window, display in, 37, S8

Judgment debt
liabiliv 10 pav, 740
Jurisdiction of court
conuact W oust, void, 345447, 467

Laches
docmncoi,?ls 714

I.lnd
mbc&:ymmakcﬁemﬂzmagaior

© 682 ";‘f,.;

anterest an land, smeaning, 230 . -
produce, nature of, 28] -

s ) R

collateral contract, 144 "
frustracon doctrine, appbczuon of
643-645
minox_contract by, 48%
reasonable fitness for habitauon,
wmplied term of, 153
iermination of contract contained in,
608-610
tving covenant, 608, 609 |
under seal, requirement of, 248
wTIODE. CODUAC Tequiring, 230-232
Letter of comfort
inicnbon 10 create Jegal relations, 129
Letter of intent
nature of, 48, 49
L fe assurance
hushand and wife, poboes by, 505
Limitation of actions
account, acoon for, 708
acknowlcdgement, efiect of. 711-718
disability, exiension of ume in case of,
710. 711
equitable daims, effect of lapde of tme
on, 713, 714
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Local authorities
interest rate swaps by, 359, 730, 731

Maintenance

agreement not to apply for, 446, 447
Maintenance and

illegality, 419, 420

nght of action, assignment of, 573
Marine insurance

construction of policy, 147

disclosure, duty of, 329, 330

implied terms, 147, 148

writing, policy requiring, 248, 249
Marriage

contacts prejudicial to swatus of, void,

447449, 467

Mentally disordered

persons
capacity to contract. 496498

age of majority, reduction of, 488
bailment, liability in, 491
contract by-
beneficial contracts of service, 481-483
general rule, 477
guarantee of, 489
lease, for, 483
necessaries, for, 478481
quasi-contract, claim in, 741
property passing under, 489
radfication of, 488
repudiation, 483488
restitution, equitable doctrine of,
491, 492
voidable, 477, 483-488
copyright, assignment of, 437, 488
delictual liability, 489491
disposition of property by, 487
fraud by, 490, 492
misrepresentation by, 490, 491
parents, agreements with. See INTENTION
TO CREATE LEGAL RELATIONS
partner, as, 484
shares, acquisition of, 484
Misfeasance
action for, 5, 6
Misrepresentation
affirmation of contract, 311, 315
carelessness, and, 302
common law and equity, amaigam of,
291, 292
damages for-
acdon for, 320
assessment of, 321, 323325
deceit, based on acton for, 324
fraudulent misrepresentaton, for,
321-323
negligent misstatement, for, 323
purpose of, 321
rescission, in lieu of, 320, 325
right to, extent of, 320
statutory provisions, 320, 323-325
estoppel-
giving rise to, 108
relationship with, 336, 337

Misrepresentadon—ontd
fraudulent-
contract negouauons. in course of.
i
damages for, 321-323
honest belief, ibsence of, 302, 303
meaning, 301
meaning as understood by
representor, considering, 302
rescission for, 313
indemnification of plainuff. 314
innocent-
meaning, 139, 309
remedies, 139
remedy for, 293
judgment of plainuff, atfecting, 299,
300
legal boundaries, smraddling, 291
legally harmless, 298
munor, by, 490, 491
Misrepresentation Act 1967-
common law, amending, 326
damages, assessment of, 320, 323-325
exemption clauses, 326-328
general effect of, 325
misrepresentation. not defining, 326
negligent misrepresentaton under,
307-309
problems caused by, 326
right to rescission, limits to, 318,
319
mistake, and, 252
nature of, 293-301
negligent-
burden of proof, 307
common law, at, 303-307
contract negotiadons, in course of,
s
damages for, 139, 307-309,, 323
fiduciary reladonship, effect of, 303
financial loss, producing, 303
Hedley Byrne v Heller, effect of, 303,
304
pre-contractual statements, liability
for, 304-306
remedies, 140
special relatonship, liability
depending on, 304
statutory provisions, 307-309
tortious claim, presence of
ingredients of, 305
non-disclosure, and, 328. See afso NON-
DISCLOSURE
plaintiff not knowing of, 298, 299
pre<contractual statements, effect of, 292
remedies-
breach of contract remedies,
relationship with, 309-311
damages. See damages for, above
rescission. See rescission for, below
representation-
change of circumstances, becoming
false on, 298
estoppel by, 294
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Misrepresentation—ontd Mistake—onid

FErsavway

representation—contd
existing fact, relating w0, 294
fact, of, 294
facts and figures, supported by, 296
inducement to enter contract, 298

common-—contd
agreement reached on basis of—contd
setting aside, 264-267
subject marter, as to, 256, 260-263
ol failure of considerawon, 255

301 underlying assumpaoon, as to,
law, of, 206 259, 260
matenal, 300 void at common law and equty,
meaning, 293-298 254-264
mere, concept of, 292 fact, of, 261
opinion, expression of, 295 meaning, 252

past event, relating w0, 294
simplex. commendano non obligat,
' general rule of, 298
itatement of intenton
distunguished, 294
rescission for-
cotimon law procedure, 313
cominunicadon of, 311
completely effecuve remedy, not, 314
damages in lieu of, 320, 325
defrauded party, as act of, 312
development of remedv, 313
disappearance of representor, effect
of, 312

etfect of, 311-313
election for, 311
equity, at, 313
indemnity, and, 314
limits to right of

affirmadon of conmract, 311, 315

injidry to third parues, 317, 38

mutual disangushed, 253
nature of conwract, as w, 259
rectificadon. of contract, 283
subject macnter, as to, 256, 260-263

common law and equury, at, 252

conclusion of contact, at ume of, 253,

254

doctrine of, 14

documents mistakenly signed-
assignment,. 286,. 287
burden of proof, 286
content, mistake as to, 287, 288
false statement, induced by, 284
iiliterate or blind person, by, 284, 285
liability, escaping, 284
mistaken party, intenaon of, 285
negligence of -party, due to, 288, 289
non est factum, plea of, 284-288
void, being, 286

factual situanons, 253

legwd doctrine, 251, 252

lapse of time; 316 mezning, 281
restiftitio in integrum impossible; monep paid under, quasi<ontractual
316, 317 liability,

statutory provisions; 318, 319
principle of, 311
recapton of property as
communicaton of, 311

betng legally bound to pay money,
plaingff believing in. 726
carelessness, relevance of, 725
eswppel from reliance on, 727
fact, mistake of, 724

remedy of, 292
winding-up of companies, third -party rule, 724
rights. on; 318 supposed- contract, not ansing in
silence as, 296-298 relation to, 725

sratutory provisions, 139, 140, 293

Unfair Contract Terms Act 1977,
provisions of, 213

unouth, plaintff aware of, 300, 301

vicims, rescuing, 19

web of rules as to, 292

Mistake

category of document, as to, 284
common-
agreement reached on basis of-
atntude of courts, 254
collateral contract, recovery on
basis of, 258

equity, relief in, 264-270
impossibility of performance, 257
intendon, test of, 258, 259
nature of contract, as to, 259
recuficadon, 267-270
res extincta, cases of, 255.257
res sua, cases of, 256

voluntary payment, 728, 727
mutusk o
appafent eement, vitnaung-

" commo?lzw, at, 271-274
equity, effect in, 281, 282
example of, 272
existence of contract, inferring,

272
fundamental mistake, 270, 271

common distinguished, 253
judicial approach to, 253
meaning, 253

narrow scope of, 252

operation of, 252

wpes of, 252

unilateral-

apparent agreement, “itaung-
common law, at, 274-280
equity, effect in, 282, 283
fundamental mistake, 270, 271
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Mistake —contd
unilateral—contd
fraud, due 1o, 276-280
meaning, 253
mistaken identty, cases of, 274-280
other party, known to. 274
rectification of contract, 283

-

Necessaries
basis of liability for, 480, 481
meaning, 478
minor's contract for, 47848l
pledge of husband’s credit for,
presumption as to, 532-534
quasi<contract, claim in, 741
station in life, suitabilitv for, 479
Necessity
agency of, 532
Negligence
documents mistakenly signed due to,
288, 289
fraud distinguished, 302
unfair terms. See UNFAIR CONTRACT TERMS;
UNFAIR TERMS IN CONSUMER
CONTRACTS REGULATIONS
Negligent misstatement. Ser
MISREPRESENTATION
Negotiable instrument
agent, contract by, 537, 588
assignment and :negotiability
distinguished, 577-580
cash, similar to, 577
good faith, making in, 580
negotability-
assignment distinguished, 577-580
recogniton of, 579
Tequirements, ‘578
third partv acton on, 503
wansfer of, '579, 580
Nop-disclosure
constructive fraud, 334, 335
contracts ubemimae fidei, 329-334
misrepresentation, as, 296-298, 328
Nonfeasarice
acoon for, 5, 6
Novation of contract
assignmen: distinguished. 577
original obligor, replacement of, 581

Offences
arrestable. concealing.' 418
cnme, contract o commit, 410-413
law compromise of, 418
prosecution, suppression of, 417, 418
Offer
acceptor having knowledge -of. 5861
carriage, of, 39
condinon, failure of, 67,68
counter-offer, and, 41-44
cross-offers, 61
declaration of intent, and, 85
definite, proof of. 34
doctrine, emergence of, 12, 153

Offer—contd
invitaion to treat distinguished, 34-37
offeree, death of, 69
preliminary statement of price. and. 3%,
40
promise to be bound, as, 34
public at large, 1o, 34
revocavion of-
alteranon of intenton. 63
any time up to acceptance, 62
bankers’ commercial credits, 66
change of mind, 62
communicaton of, 62-64
manifestation of intenton. 63
promise in return for act. of, 6466
reward, of, 34
standing, 51, 52 i
tender as, 50
termination of-
crcumstances of, 62
death, on, 68, 69
failure of conditon, on, 67, 68
lapse of tme, by, 67
revocation, by, 6267
Option to buy
breach of, 158
contract, bringing into existence
unilaterally, 165

e b

-

Parol evidence

rule, 135
Part payment

deposit, and, 694

unpaid instalment, liability for, 695
Part performance, doctrine of

decisions on, 245

generally, 240

nawre of acts required by, 242-245

pavment of money, sufficency of, 244

scope of, 242

underlving basis of, 241, 242
Parmership

agreement, repudiation of, 610 >

dissolution as wrongful dismissal, 682 :

minor as parmer in, 484
Penalrty

extravagan! and unconscionable

amount, as, 690

guidance on, 690-693

hquidated damages, or, 689

meaning, 68¢

onus of disproving, -689

re-ransfer of shares, clause for, 698

relief -against. 9
Performance -of -contract

bilateral contract, 588

delegavon of, 582

divisible covenants, 593

failure of-

recovery of advance pavment 593
594
LErmInanon on. See TERMINATION OF
CONTRACT



Performance of conmact—onid

impertect, effect of, 390

injuncuon enforcing, 701

non-performance, excuses for-
agreement, 389
contractual, 389, 390
frustravon, 389-
impossibility, 589
limitanon, 590

order of, 588

parual, accepance of, 392

promisee, prevendon by, 593

substantal, doctnne of, 391, 392

tender of, 616, 617

time; sipulations of, 613615

Price

resale, enforcement of, 522
restrictions; antempt to enforce, 521, 522

Jrivity of comrmee.

agency. Ses AGENCY
consideradon, relation to docrrine, 36-
38
constructve trust docmine; effact of,.
5308-506
covenant over land, and, 506, 507
docirine of-
development of, 499502
effect of, .:0[
g, . 499, c:?u

pso..\t.:'u: enforcement bpx ECU512
prepernty law, clashes wath, 502, 503
starucory reform, 88
samogers, imposition of liability oo

price, restrictions oa, 521, 522

rule of law; 516, 517

use of goods, restricdons on, 518521
third parties,.rights of. See THIRD PARTIES
third party taking place of originai~

party, effect of,.502

Produce

[fructus. industniales and fructus naturales,
231

Promise

consideradon, and, 7, 8

murual, 8

written documents, evidenced in, 9
Property

covenant over, 506, 507

meaning, 306

use, restrictions on, 518-521

Index 757

Performance of conmact—ontd

conaacts ilegal on grounds of—conud

common law, 405

consequences of, 406, 407

crime, (@ commit, 410413

degree of harm. 406

disadvantages of principie, 406

existing heads, closing, 409

foundauons of law, 405, 406

fraud on third part. to commit, 410-
413

groups of, 407

maintenance and. champerty, 419,
420

mischief of, 407

new heads, recognition of, 409

prosecuton, suppression of, 417,
418

public life;. liable o corrupt, 420,
421

public safety, prejudicial to, 414-
417

public weifare of county, contrary
to, 416
revenue, to defravd, 4?1, 422
scope of, 406-
sexuai immorzlity, for, 413
tort, o comumit, 410-413
yoes of, 408
void, beinz, 403
discriminadoan, conmaci involving, 409
forewgn conmmace ccl:':."!:.‘y to,
unenforcenbill
PAYIEUL OLrnenpiag
insurance agaios
restraini of trads, do-cm». of, 449
risks of inflagon,. provisions tying
repayment (O forugn currencies, . -
410 .
void contracts- .- v
generaily, 408
Jjurisdicton. of. courts, to oust, 445-
447, 467
legal consequences of-
foreign law, contract subject to,
469, 470
lawful promises, severance and
enforcement of, 470-475
money paid of property
transferred, recoverability
of, 468, 469
subsequent transactions, in, 469
voidness, extent of, 467, 468
restraint of trade, in, 449-467. See

Prosecution also RESTRAINT OF TRADE
suppression, contract for, 417, 418 status of marriage, prejudicial to,”
Public office 447449, 467

buyving, seiling or procuring, 420, 421 Public service vehicle
salary, assignment or mortgage of, 421 clause negatving or restricting liability,
Public policy avoidance of, 196, 197
contracts illegal on grounds of-
Quantum meruit

administraton of justice, prejudicial
to, 417420 quasi-contract, claims in, 737-739
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Quasi-contract

accounts stated, 739. 740
assumpsit, evoluvon of, 10
bye-law, money due under, 740
classification of, 719
custom, money due under, 740
development of acuion, 716-718
doubtful, 789-741
genuine, 719-789
illustration of, 715
ineffective contract, money paid in
pursuance of-
illegal conmact, 731, 732
meaning, 727
total failure of consideration, on,
728-731
valid, beginning as, 728
void contract, 73]
Jjudgment debts, Liability to pay, 740
mistake, money paid under-
being legally bound 10 pav money,
plaindff believing in, 726
carelessness, Televance of, 725
estoppel from reliance on, 727
. fact, mistake of, 724
general rule, 724
supposed contract, mot arising in
relaton to, 725
voluntary payment, 726. 727
money had and received from third
party for plaintiff's use, 732-735
money paid by plaintiff to defendant's
use-
constraint topay, 720-722
legal liability on defendant to pay,
T722-724
Liability for, 720
salvage, '72]
ultra vires regulatons, under, 722
voluntary, 720
necessary goods supplied 10 person
under disability, claim for, 741
quantum meruit, claim on, 737-73¢
rationalisation, 716
remedy, 716
residuary class of cases, 715, 716
statute, money due under, 740
unjust benefit, as, 716
wrongdoers. claims againsi, 735-737

Railways
clause negativing or restricing liabiliry.

avoidance of, 197

Repudiation

charterparty, of, ‘605, 606
delivery of goods by insalments, on,
598, 599
effect of-
generally, 601
innocent party treating contract as
ar an end, 604606
innocent party reatng contract as
continuing, 601-602

Repudiation—contd

explicit or implicit, 595, 596
meaning, 595

minor, contract by, 483488
occurrence of, 595

parinership agreement, of, 610
proof of, 597-599

refusal to proceed as, 597
rescission on, 604

rescission, equivalent 1o, 485
resuit of, 596

summary dismissal as, 590

total failure of consideration, on, 486
waiver, of, 624, 625

wrongful, mitgation of loss, 683

Rescission

fundamental breach, on, 604

misrepresentation, for. See
MISREPRESENTATION

repudiation, on, 604

Restitution

equitable doctrine of, 491, 492

Restraint of trade

contract in-
accepted, 454
contract of service and contract for
sale of business disnnguished,
452, 453
iegal consequences of, 467
meaning, 449
restrictive of promisor’s ‘libertv to
trade, 458, 456
valid, - 451
validity, determining, 457, 458
void, -449-467
development of law, 449, 450
distributors of merchandise, accepted
by. 465-467
doctrine, basis of, 449
employees. accepted bv-
bencficiaries of pension fund,
protecting, 462
competition, ‘protecung, 462
duraton, excessive, 461
geographical extent, 461
intended operation, excessive arez
of, 461
more than adequate protection,
affording, 460
proprietary interest, protecting, 45¢
public interest, relevance of, 462.
465
trade connection, protecting, 459,
460
trade secrets, protectung, 459
exclusive services, contract for, 466,
467
extension of doctrine, 458
innocuous restricuons, 454
interventon of court, requiring, 455
Justification, restrictions requining, 454.
458
object of. 457



Repudiation—conid

parual, 450-452

penonal 456

public interest, relevance of. 456, 457,

462, 463

reasonableness of, 450, 452, 453, 458

severance of promise, 473475

solus system, under, 455. 465, 466

special circumstances, proof of, 458

trade relations, regulanon of, 464, 465

vendor of business, accepted by
actual business, protectng, 463
genuine sale, need for, 463

proprictary interest, protecting, 463,

. 464

Reward

consideration, 8%
knowledge of, 60
offer of, 34

Safety

public, contract contrary 1o, 414417

Sale of goods

caveal emptor, 15

conformity with description or sample,
inability 10 exclude or restrict,
200

damages. Ser DAMAGES

delivery of goods by instaiments, 598,
599

gift distinguished, 96, 97

implied terms. See IMPLIED TERMS

non-performance of contract, 189, 190

perished goods, frusoravon of contract,
658-655

rejection of goods, right of, 594

short dehivery, 606

ute, imphed undertakings as o, 200

Sale of land

implied terms, 153, 154

Law of Property (Miscellaneous
Provisions) ‘Act 1989,
provisions ‘of, 246-248

pre-contractual statement,
misrepresentation in, 213

return or deposit. discretnon to
order, 696, 697

subject to contract. 43

Unfair Contract Terms Act 1977 not
applving, 213

writing, contracts reguiring, 230-232

Saivage

liabihity for, 721

Securities

wagering contract, given in respect of,
368, 369

Sexual immorality

contracts illegal on grounds of, 413

Shares

contract to buy or sell as wager, 358
contracts to take, nature of. 333
minor, acquisiton by, 484
re-ransfer, ciause for. 693

imaex 199

Specific performance

adequate remedy in damages, effect of,
698

constant superintendence of court,
contract requiring, 702, 704

contracts for which not granted, 702

Court of Chancery, order by, 658

damages as alternative relief, 705

damages in heu of, 662

discrenonary remedy, as, 699, 700

equitable remedy, as, 698

erection of building, contract for, 704,
705

excluded contracis, 658

independent undertakings, contract
containing, 699

meaning, 698

mutuality, principle of, 700, 701

personal service contact, not granted
for, 702

purpose of, 698, 699

scope of, 698

specific deliverv of goods, and, 705, 706

Standard form contracts

battle of the forms, 178, 179

consumer protection, and, 24

examples of, 22

exclusion clause in, 172

inequalitv of bargaining power, and, 24

offer and counter-offer by, 178, 179

dcket cases, 22

types of, 22

Unfair Terms in Consumer Contracts
Regulations, application of, 216

use of. 2-2%

Statute of Frands

case law, 228
construction of, 224
contracts to which applying, 222, 223
criticisms of, 224, 225
history of, 222-225
literal application of, 224
non-compliance, effect of-
avoidance of contract, 238
common law, at, 288240
equity, in, 240-245
foreign contract, 238, 230
pant performance, doctrine of, 24}-
245
note or memorandum of agreement-
content of, 238
imphed terms, 238
joinder of documents, 23&238
requirement of, 232-234
signawure of, 234-236
subject 1o contract. 234
policy of, 222-225
statutory requirements, 23-238
non-compliance, effect of, 238-245
unenforceable conwtacts under, 221
debt, default or miscamage of
another person, special
promuse to answer for, 225-230
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Stamute of Frauds—onud

unenforceable contracts unaer—contd

sale or disposition of land or interest
in-land, for, 230-232

writing, agreemz=n(s needing, 10
Sub-contractors

duty of care; 189

exemption clause, effect of, 188, 189

Taxation
damages, effect of liability on, 678-680
Tender
acceptance, 50-52
offer, as, 50
performance, of, 616, 617
rules, implicit promise w0 adhere o, 76
standing offers, 51, 52
Terminadom of comxact
breach, on, 595
contractual provision for-
minor breach, for, 611
non-rejection clause, 611
without: caves, 612, 615
discharge. See DIZCHARGE OF CONTRACT
innocent party, by, 594
lease, conmined in, 608610
parmership agresment, 610
repudiation: Sss PEFUDIATION

wmngfu.l d,imd:r.?-_',. 60Y7, &28-

M Of conguct, reco
on, ::G‘.‘—-S 2
cauges: of 2200
negodable in:: wotion
original pary, tz_‘uo,; pt
principal and ageuat, pomton
regard te-
agent h:ung, authority and known
0 b= 0t
agent as principal, 540
foreign principal 538, 539
named principal, 536
trade- usage, effect of, 538
unnamed principal, 536-539
agent having undisciosed authority,
540-543
generally, 534
payment to agent, effect of, 543-546
undisclosed principal, 540-543
restrictive covenant, enforcement
against, 517
rights of-
acquisition of, 513
enforcement, unfair, 515, 516
exceptions, 516
exempuon clause. Ses EXEMPTION
CLAUSE ;

. express conferring of, 513
identification in contract, 514
promisee, enforcement by, 508-512
statutory provisions, 512-516
statutory reform, 38, 189, 501
variatdon and cancellaton, 314, 515

rety. OF Sncazgiss

Third parties—onid
strangers, imposition of liability on-
price, resagicoons on, 521, 522
rule of law, 316, 517
use of goods, restricdons on, 318-521

contractual supulacons, 613615
cssence, of, 614, 615
Tort
contract to commit, ilegality, 410413
contract, interreladonship with, 26, 27
munor, liability of, 489491
quast-conoact, claims in, 735737
trespass, acton of, 4, 5
Trade associztions
restraint of trade, 464, 465
Trade secrets
resoaint of trade protectng, 459
Trade union
agreements with indusoial
corporations, intendon to create
legal reladona, 130, 131
Tieepaen
acion of, 4, 5
puasscontizct, cluiras in, 735

Ubssvieres fidei co

of, 230584

47l b

=3, to ke, 533

Ewopean Comraunitiss Act, effect of,
488, 455
interpsl manspsvaant of compsaay,
reludong. to, 496
reguladions, monsy demanded under,
7%
Tactusdiomniia. bangrin
Australiza law, 350
exampies-of, 358, 40
meaning,, 339
Undwe infinencs
actual-
effect of, 345
no special reiatdonship between
partics, where, 346, 347
agreement, vidadng, 337
avoidance of contract for, 349
bargains, mending, 698
borrowing transactions, in reiation to,
350-354
broad prihciple, statements of, 345
categories of, 345
contract procured by, affirmadon of, 348
definidon, 346
development of doctrine, 338
effect of, 337
equity, doctrine at, 337
independent advice, requirement of,
353, 354



Undue influence—contd

lender, putting on enquiry, 353
misrepresentation, signature obtained
by, 344
no special relationship between parues,
where, 346, 347
origin of law, 347
presumed-
confidenua! relauonship between
parties, where, 347-354
confidenual relavonships giving rise
to, 845. 346
effect of, 345
husband and wife. berween, 351-353
onus of proof, 349
religious, 347, 348
test, reformulation of, 350
vicums, rescuing, 19

Unenforceable contracts

form, rules as to, 248, 249

Law of Property (Miscellaneous
Provisions) Act 1989, provisions
of, 246-248

Law of Property Act 1925, s 40, under,
225

part performance, doctrine of, 241245

procedural law, as creature of, 221

Starute of Frauds.-See STATUTE OF FRAUDS

Unfair Contract Terms Act 1977

ant-evasion clauses, 209-211
arrangement ‘of, 199
choice of law, effect of, 210, 21]
consumer, concept of, 202-204
contracts for sale of land, not appiying
to, 213
crineism of, 215
dealing as consumer. definition, 202
doubt, provisions for avoidance of. 211
12
evaluavon, 215
exemption clauses, dealing with, 197
fundamental breach, doctnine of. 211,
12
generally, 187
indemniry clauses, unreasonable, 20¢.
210
ineffecrual contract terms, 200
manufacturer’s guarantees. applicaton
1o, 218, 214
misrepresentation-
exclusion or restriction of liabilin
for, 327
provisions on, 213
negligence-
definiuon, 199
liability for, 19¢
ioss or damage arising from.
reasonableness test, 200. 20)
nal injury or death. jimi@oon
of liability for, 200
reasonableness tesi-
apphecanon of, 204-20¢
bargaining powe:, equalitv of, 208

Unfair Contract Terms Act 1977—contd

reasonableness test—contd
burden of proof, 205
double, 202
factors taken into account, 205-208
guidelines. 205-208
House of Lords decisions, 207, 208
incorporaton of term, 206
insurance, relevance of, 207-209
terms subject to, 200-202
tume for application, 204
relevant legislation. saving for, 214
scope of, 197-199
secondary contracts, use of, 210
varietes of exempuon clause, 212
written standard terms of business,
contracts on, 199, 20]

Unfair dismissal

damages for, 676

statutory system, 676

Unfair Terms in Consumer Contracts

Regulations 1994

bargaining position, reievance of, 218

black list of terms, 21E

contracts to which applyving. 216, 217

Directive, implementavon of, 216

Director-General of Fair Trading.
powers of, 218

effect of, 217

generally. 197

plain intelligible language, requirement
of, 218

standard contracis, applicaton to, 216

unfairness under, 217, 218

Unincorporated assodiation

capacity. lack of, 493

Unjust enrichment

principle of 718

Void contract

compeuton law, under. See COMPETITION
LAW
contract illegal in incepnon, 425429
jurisdiction of courts, o oust, 445447,
467
legal consequences of-
foreign law, contrac subject to, 469,
470
lawful promises, severance and
enforcement of-
doctrine of, 471
eliminadon of promise, 471, 472
meaning. 470
reducnon of promuse, 472475
where permitied, 471
monev paid of propertv tansferred.
recoverability of. 468, 469
subseguent transactions. in, 468
money paid under, recovery in guasi-
contract, 731
public policy, on ground of. See PUBLIC
POLIOY
ratification, not capabie of. 531, 532
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Void contract—conid
resgaint of wade, in, +49-467. Ser aiso
RESTRAINT OF TRADE
satus of marriage, prejudicial to, 447-
449, 467
wagering. See WAGERING CONTRACT
Voidable contract
minor, by, 477
definidon, 355-360
each party saanding to win or lose
under, 356-
effect of-
lender and borrower, between, 369-
372
parties, between, 360-365360
principal and agent, as between,
365-367
securities, on, 368, 369
fresh bargain, and, 361-363
future, past or present fact or event,
relating- to;: 356
Horseracing Totaliser Board, exclusion
of bet placed with, 356

‘Wagering contract
interest rate swaps, 359
later promise: to pay bet, contract for,
361-363
lost bet, promise to pay, 363
promise (0 pay money paid under, 366
shares, contract to buy or sell, 358
speculadve financial transactions, 359,
360
stake as only interest in, 357, 358
" stakeholder, recovery of money held
by, 363

Wagering contract-contd
subscriptions or contributon o prize,
exciusion of, 364
substance of, 357 -
WO parties or groups to, 356
+ valid contracts disunguished, 359
void, being, 360
Waiver
agreement, not going back on, 625
efficacy of, 624
equitable doctrine, 625, 626
promissory estoppel, 626, 627
repudiadon, 524, 625
Warranty:
breach, effect of, 166
condition. and, 166, 147
express, 15
implied, 15
meaning, 166
statutory definidon, 166
Writing
contracts requiring-
bill of exchange, 248
consumer credit agreements, 248
fiscal or criminal sanctions, with, 249
Law of Property (‘discellaneous
Provisions) Act 1989,
provisions of, 246-248
leases for more than three years, 248
marine insurance. policy, 248, 249
Saarute of Frauds. See STATUTE OF
FRAUDS
dismissal

Wrongful
damages for, 675

effect of, 607, 6508
mitigadon of damage, 682



