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CHAPTER 1L
FORMALITIES RELATIVE TO GIF1S.

SectioN 1.
‘Worps oF CONSTITUTION.

Grrrs, under the Mahommedan Law, are not subject to any

-formality, or any special publicity ; they can be made either ver-

bally or in writing. But, when a gift of immovable property is
made in writing in India, the provisions of the Indian Stamp and
Registration Acts have to be complied with.

In order to create a gift, it is not necessary to make use of
any express terms. Even where the declaration and acceptance
are not expressed in words, so long as the intention is evidenced
by conduct it would be sufficient.

*“‘In the Khazdnat-ul-Fatdwa it is stated that when a person
makes over a thing to his son who deals with it, it still remains the
property of the father, unless there is an indication that he made
the son its owner (i.e., traunsferred the ownership to him). I say,
that the inference from this is that it is not a condition to use ex-
press words of declaration and acceptance, but that circumstances
(o2 ) indicating the intention to transfer ownership are suffi-
cient. For example, a man gives a thing to a fakir (a beggar), and
he takes it, and neither of them usea word [it is enough]; similarly
is the case with presents and such like.’’(1)

Ii the gift is made in writing or verbally, any word by whichit
may be presumed that the donor intended to give the substance
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of the thing, would convey the property in the thing itself. Inten-
tion, as gather_ed from attendant circumstances, must, in cases of
doubt, furnish the governing principle. In short, if from the word
used it can be inferred that the proprietary right in the substance
of any object was intended to be conveyed that would be g gift.
If, however, it should appear that what the donor intended to give
was only the mundf‘aa or the usufruct for a limited period, under the
Hanafi Law, it would be an ’adriat (commodate loan).(1)

““The words,”” says the Fatdwai Alamgiri, *“ by which a gift
can be effectuated are of three kinds ; first, those by which a gift is
expressly constituted ; second, by which itis constituted by implica-
tion or custom’ (U, , &8 ); and third, which convey the mean-
ing equally of gift or loan.””  After giving examples of the differ-
ent kinds of expression, it goes on to add—*“the principle in all these
cases 18 that wheu words are employed implying the transfer of the
right of property in the substance (or corpus) of the thing, it is a
gift ; but where it has reference to the transfer of the ownership in
* the eprofits (tamlik-ul-manj‘at) it amounts to a loan ; and if it is

susceptible of either meaning, reference must be made to inten-
tion. ”’(2) :

The examples of express words by which a gift is constituted
depend chiefly on the nuance of the language ; and it is difficult to
render in the English tongue the shades of meaning the different
phrases convey. But some illustrations of a general character may
throw light on the juridical conceptions on the subject. For in-
stance, it is stated that ‘‘ if a man were to say all my property’ or
allthat I own is for so andso,” that would amount to a hiba, but it
will not be complete without possession....or “‘if he were to say
“all the property known to be mine or ascribed to me is for so and
so,” that would be an acknowledgment according to the Fatdwas
Kézi Khan.”’(3)

‘ Where the father of an intant child plants a tree and. says
‘I have made it my child’s’, it is a 4ba,* and it would be the same
if he said ‘I have constituted it in my child’s name.” This is the
approved doctrine and most of our doctors have adopted it, 80
in the Ghidsia.”’....*“ And if a mansaid °all the properties I own

(1) Fatdwas Alamgirs, 1V, p. 521,
(2) Ibid.
(3) Ibid, p. 522.
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belong to this infant or child,” it would be an act of bounty
(kardmat) and not a gift, unless he specified what he had given,
when it would be a gift ; [for example], if he said, this shop of
which I am the owner, or this house of mine is for my infant son,’
it would be a gift, and it would become complete [immediately]
if [at the time] in the hands of the father; so in the Kinia. And if
he were to say * this is for my son so and so’ it would be a gift, and
if he were tosay, ‘ this thing is for any infant child of so and so’ it
would be valid ; and it will become complete without acceptance
[by the donee]; so in the T'dtdr-Khaniéh.”

“If a man were to give dindrs to his wife to spend on clothes
to wear before him, and she employs them in trade, the profit
arising therefrom as well as the money itself would be her
property.(1) Clothes Tor children become their property, but not
those made for apprentices or servants.”

The following are the conditions necessary for the validity
of the act of gift :—

(1) Declaration expresged in oy language which conveys
the meaning, or expressed by conduct.

(2) Acceptance, expressed or implied.(2)

(3) And seisin. by the donee of the subject of the gift, i.c.,
if the property is not already in the hands of the donee.

Under the Méliki Law the right of property is established in
the subject of the gift before seisin, in other words possession is
not necessary to complete a gift.(3)

In the case of Nunda Singh v. Meer Jaffer Shah,(4) which was
decided under the Hanafi Law, it was held that a gift depends
upon tender and acceptance, but seisin is necessary to make it
complete.

To some extent the later decisions have overlooked the exact
bearing of the question of seisin on the validity of a gift under the
Mahommedan Law. It has been supposed that actual delivery
or transfer of possession is intended by therule which makes deli-

(1) Fatdwai Alamgirs, Vol. 1V, p. 522,

(2) If a man give a thing to another, saying, “I give this to thee,’ and
the donee take possession of it without saying a word, it is valid ; Radd-
ul- Muhtdr, IV, p. 781.

(3) Hed., TII, p. 201.

(4) 1 Sel. Reports, p. 5.
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very of seisin a tondition to the validity of a gift.(1) In this view

it becomes necessary to ascertain the exact meaning of the term
1kbdz or seisin under the Mahommedan Law. It must be admitted

Meaning of

1kbdz or

that unless 7kbdz (constructive or actual) can be presumed in the geisin.

donee after the gift, it will not be operative. But a full consider-
-ation of the dicta on the subject shows that actual delivery of posses-
sion is not necessary. If the character of the possession changes,
the mere retention of the subject-matter of the gift in the hands of
the donor, would not affect the validity of the gift. He may con-
tinue to retain the possession of the property as a trustee or depo-
sitary, and such possession will not affect the legality of the
transfer.(2) Similarly, if the thing given bein the hands of the donee
in virtue of a trust, the gift is in that case complete, although there
be no formal seisin, since the actual article is already in the donee’s
hands, whence his seisin isnot requisite. ‘It is otherwise where a
depositor sells the deposit to his trustee, for in this case the original
seisin does not suffice, because seisin in virtue of purchase is a seisin
induting responsibility, and therefore cannct be substituted by a
geisin in virtue of a trust, but seisin in virtue of a gift on the con-
trary, as not being a seisin inducing responsibility, may be
substituted by a seisin in virtue of a trust.””> The law in cases of
gifts to minors looks to the intention of the donor. When there is
on the part of a father or other guardian a real bond fide intention
to make a gift, transmutation of possession is not necessary, the
subsequent holding of the property by the donor being considered
to be on behalf of the minor. This principle was laid down
with considerable distinctness in the case of Abedunnissa Khatoon
v. Ameerunnissa Khatoon, where the Privy Council dealing with
the question held that, unaer the Mahommedan Law, when there
is on the part of a father or other guardian a real und bond fide in-
tention to make a gift, the law will be satisfied without change
of possession, and will presume the subsequent holding of the pro-
perty to be on behalf of the minor donee.(3)

According to Kazi Khan, the ability of the donee, if adult, Ability to

or of his guardian if a minor, to take possession of the giit,—in

(1) Obedur Reza v. Mahomed Muneer [1871], 16 W. R., 188: Mekerals v. T'aju-
din [1888], I. L., 13 Bom., 1566.

(2) Radd-wl-Muhtdr, Vol. 1V, p. 785 ; Majm‘aa-ul-Anhar ; Hed. 111, p. 295.

(3) Ameerunnissa Khatoon v. Abedoonnissa Khatoon [1876), L. R., 2 L. A,,
87; 8. ¢, 16 B. L. R, 67.,
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cient in  other words, to exercise the right of property over it, is sufficient

many in- to validate the act of donation. Accordingly, where a gift is made,
stances to

ealiiits hs and a direction is given to the donees to take possession of the sub-
act of ject of the gift and partition it among themselves, such a gift is
donation.  held to’ be valid.(1) Power to take possession is equivalent in
certain instances to actual delivery of posscssion. The meaning of
this is, where the donor places the donee in a position to exercise
_ the right of property over the subject of the gift, it is tantamount
to delivery of seisin. For example, if 4 make a gift of his horse
which is in his stables to B and give to B the key of the place,
and authorise him to take possession of it, the seisin is sufficient

in law.(2)

Thus a gift of immovable property in the occupation of tenants
will be complete either by the delivery of the title-deeds or by
requisition to the tenants to attorn to the donee,(3) and of zem-
indari rights by mutation of names in the Collector’s Register.(4)
So a valid gift may be made of property attached by the Collector
for arrears of revenue by the donor transferring such interest as
he possesses at the time.(5) In other words, a gift is completed
if the donor does all he can to perfect the contemplated gift either
by delivering actual possession of the property or placing the donee
in a position to take possession of it.(6)

Possession But the possession of the donee must be with the permission
must be  of the donor. * If the donee,” says the Heddya,(7) ** take posses-
w;?:ngi’; op Sion of the-gift in the meeting of the contract of gift without the
gf the order of the giver, it is lawful upon & favourable construction. If,
donor. on the contrary, he should take possession of the gift after the
breaking up of the meeting, it is not lawful unless he have had the
consent of the giver so to do. Analogy would suggest that the
geisin is not valid in either case, as it is an act with respect to

(1) Fatwai Kézi Khan, Vol. II, p. 282.

(2) Majm‘aa-ul-Anhar, in loco. :

(3) Shaik Ibrahim v. Shaik Suleman [1884], 1. L., 9 Bom., 1486.

(4) Sajjad Akmed Khan v. Kadri Begum (1895}, I. L., 18 All, 1.

(5) Anwari Begum v. Nizamuddin Shah [1898), 1. L., 21 All, 165.

(8) Mahomed Bukhsh v, Hosseini Bibi [1888), L. R, 15 L. A,81;s.¢,LL,
15 Cal, 684. In Mogul Shak v. Muhamad Saheb [1887), I. L., 11 Bom,, 507 ; and
Ismal v. Ramji [1888], 1. L., 23 Bom., 682, the Bombay High Court has held that
registration of the deed was not sufficient to cure the want of delivery of pos-
session. These rulings, howevcr, are subject to the principles sét forth in the text.

(7) Hed. (Hamilton’s) ITI, p. 202.
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what is still the property of the giver, for as his right of property
continues in force until seisin, that is consequently invalid__
without his consent. The reason for a more favourable constru.-
tion of the law in the instance in question is that seisin in a case of
gift is similar to acceptance in sale, on this consideration vhat in
the one the effect of the deed (that is, the establishment of a right
of property) rests upon the seisin and -in the other upon the
acceptance. As, moreover, the object of a gift is the estabiish-
ment of a right of property, it follows that the tender of the giver is
virtually an empowerment of the donee to tuke possession. Itisother-
wise where the seisin is made after the breaking-up of the meeting,
because our doctors do not admit of the establishment of the
power over the thing, but When seisin is immediately conjoined
with acceptance, and as the validity of acceptance is particularly
restricted to the place of the meeting, so also is the thing which is
conjoined with it. Tt is also otherwise where the giver prohibits
the donee from taking possession at the place of meeting, for in
that case the seisin of the donee at the place of the meeting would
be “invalid, as arguments of implied intention cannot be put in
competition with express declaration.”’

In fact, the legal effect of a gift is not complete until trans-
mutation of possession, actual or constructive, has taken place, and
in this respect a stranger and the child of the donor are on
the same footing when the child is adult.

Although the possession of the denee must be with the per- Permission
mission of the donor, it is not necessary that such permission ".‘i;ge::t be
should be express. If the permission, or. in other words, the ’
consent of the donor to the taking of possession, can be
inferred by his conduct, it is sufficient. If the possession is taken
immediately after the gift there can be no question as to the
validity of the gift, but if after the gift the donor prohibits the
donee fo take possession, and if the donece nevertheless takes
possession, it is not valid. Where a gift is made to two persons
in succession, and is followed by possession to the second, thé
second gift is valid. :

But the question of possession has such a practical importance Amina Bibi
- in the discussion of cases arising under the Mahominedan Law relat- hiJ 1‘ hatsja
ing to disposition of property, that an elucidation of the meaning o
attached to the word “seisin’, orits Arabic equivalent kabz, is of the
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Amina 1.3;ib1' utmost importance. The question came up for decision in the
v. Khatija Bombay High Court in the case of Amina Bibi v. Khatija Bibi.(1)

Bibi—
(contd.).

In that case a husband had made a gift of his house and cer-

" tain tenanted out-offices, &c., to his wife. He had made over the

keys to his wife, left the house for a few days (to accentuate the fact.
of delivering possession), but had returned afterwards and lived
with her in the same house until his death. During his lifetime
he had collected the rents of the out-offices presumably on behalf of
the wife. In a suit by his heirs against the widow to set aside the
kiba on the ground that no possession had passed, Sausse, C. J.;.
said as follows :— '

““ The acts essential for giving validity to a hiba or gift accord-
ing to Mahommedan Law are tender, acceptance and seisin, but the
manner in which seisin is to be effected must be considerably modi-

fied to suit the peculiar relations recognised as existing between

husband and wife in the Mahommedan Law. The property of
each is separate and independent of the other; either can make,
and both are encouraged by law to make gifts to the other in order:
to promote mutual affection; and so strongly is this principle
inculcated that retractation of such a gift is not allowed, although
in’ many other cases it islawful. A wife can make to her husband
a valid gift of the house in which both are residing, although it
contain her separate property, and though both continue to reside-
in it afterwards. Upon principle, I do not see why a husband
ghould not equally be at liberty to bestow upon his wife the house:
in which both are living and in which they afterwards continue-
to reside, provided he have power to make the gift, and do make
it bond fide, and not in contemplation of fraud upon creditors or
others. The only difficulty is to comply with the exigency of the
law, which requires  seisin ° or exclusive possession to be given.
If a husband, with full power to give, executes a deed of gift, and
in accordance with its provisions hands over symbolical possession
of a house or property by keys, &c., and also, to mark more
strongly the bond fides of the intention, actually goes out of the
house before witnesses in order to leave it and all within it, in the

- full and exclusive possession of his wife, I do not see what further

(1) (1864], 1 Bom. H. C. R., 157. "
I give the judgment in extenso, as it is in every respeot one of the most valu.
able decisions concerning the question of possession under Mahommedan Law.
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act he could do to give effect to that gift consistently with exercis- Amina Bidi
ing his other legal rights as a husband. The wife had at that time v. Khatsju
the power afforded to her of taking and keeping exclusive posaes- ( e
y . ; - sz s - contd.).
sion of the gift, and of continuing to reside in the house, but the
Mahommedan Law gives the husband the right, and moreover
makes it his duty, to reside with his wife. If, then such a clear
expression of intention as is contained in the present hiba, accom-
panied by such an unequivocal act before the witnesses, be not
held to give that seisin which is required by Mahommedan Law,
it would amount to introducing a restriction as to the object of
‘gift,” which is not found, 80 far as I have been able to learn, in
any Mahommedan Law-book, The husband has a general power
of making a gift to his wife, but were the present kiba to be held to
be invalid, it would amount to declaring that a husband shall not
under any circumstance make s gift to his wife of the house in
which they are at the time residing, and in which they continue to
reside down to his death. If such s restriction be unknown to
Mahommedan Law, there must be some legal mode of eﬁectihg the
gift of such a property of the husband’s. The circumstance of
possession once given being subsequently continued does not appear
to be a necessary ‘condition of a complete seisin, or.its non-conti-
nuance to invalidate the hiba ; see the case of Jaffer Khan v.
Hubshee Beebee, 1 8. D. A. Rep. of Bengal, p. 12, referred to in
Morley’s' Digest, Title ‘ Gift,” s. 55.”

“ The *seisin” of the Mahommedan Law appears to be analo-
gous to our livery of ‘seisin * as formerly existing in England, and
to have been effected muck in the same way as by delivery of a so0d
or twig of the land, or the ring or hasp of a door, in the namne of.
‘seisin.”  In Coke on Littleton, 57a, it is laid down—** If the.deed
be delivered in the name of  seisin ’ of the land, or if the feoffor
(or donor) saith to the feoffee (or donee) take and enjoy this land
according to the deed, orenter into this land and God give you joy,”’
these words do amount to a livery of * seisin.’ » A

“ Two passages from the Tokfa, Vol. IV, pp. 59 and 335, have
been relied upon by the defendant to show that a delivery and
acceptance of keys of a house is a sufficient seisin, or giving of
possession in a case of sale and purchase, and also that gifts are in
that respect to be treated as sales :—* The giving of the possession
of immovable property to the purchaser depends upon the words
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expressed by the seller conveying thesmeaning that (the house) has
been vacated, and in handing over the keys of the house,” Tohfa,

“Vol. IV, p. 59; and ¢ The thing of which a gift has been made does

not become the property (of the donee) without possession, as in
the case with things that are sold, and the declaration of a donor
to the effect that he has given possession is sufficient to denote
(real) possession ;’ 4b., p. 335.”

“In the present case the deed of gift was delivered, and with
it the keys of the houses and furniture mentioned in the hiba, which
included the house in which the husband and wife were then living.
No words can be stronger than those contained in this kiba to
indicate the intention of the donor to complete the gift according to
law ;—° And I, having given up my possession, have given them
(the houses and chal) into the possession of the above-mentioned
woman (his wife), in whose favour the gift is made, and all the
conditions respecting a gift, viz., the mutual consent and taking
possession in every way, together with the vacating of them, have
been performed by me and the above-mentioned woman in whose
favour the gift is made ;’ and again, *“ In future I have no claim to-
the property, nor can any of my heirs demand anything out of the
above-mentioned property by way of inheritance.”

“In my opinion, the relation of husband and wife, and his
legal right to reside with her and to manage her property, rebut the
inference, which, in the case of parties standing in a different rela-
tion, would arise. from a continued residence in the house after the
making of the hiba, and in the husband generally receiving the rents
of the chal annexed to that house. It is also worthy of remark,
‘that the husband mentioned to some tenants that he was receiving
rent.on account of his wife, to whom he had made a hiba.”

“This is not a case of creditors claiming against a hiba set up
to defeat their claims, but it is that of heirs or next-of-kin claiming
in derogation of the gift of the person through whom they claim.”

The same principle was laid down in H. H. Azimunnissa v.
Clement Dale.(1) In that case it appeared that the Nawab of
Carnatic had made a gift of certain houses and gardens to his
Begum (H. H. Azimunnissa), but had continued to reside in the
houses as before, and to deal with the property as his own. Bittle-

(1) [1868], 6 Mad. H. C. R, 458.
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ston, J., held that the gifts were valid and conveyed a good title to
the donee. '

So in Emma Bai and others v. Hajira Bai(l), Sargent, C. J.,
following the views expressed by Sausse, C. J., in Amina Bibi v.
Khatija Bibi, held that where a gift was made by a husband to his
wife, it would not be invalid even if he continued in reception of
the rents and profits after the date of gift, if it could be inferred
that he was doing so as his wife’s manager.

In the case of Jaffer Khan v. Habshi Bibi(2), it was held that
where the technical requirement of delivery of seisin is complied
with, continued possession is not necessary.

The question whether for the purpose of completing a gift of
immovable pioperty by delivery and possession, a formal entry or
actual physical taking of possession is necessary, was also discussed
before West and Nanabhai Haridas, JJ., in the case of Shatkh
Ibrahim v. Shaikh Suleman.(3) Mr. Justice West laid down the
principle of the Mahommedan Law on the question of seisin with
considerable distinctness. The learned Judge said :—

““As to the law of the case, the Courts below are to bear in mind
that when land is occupied by tenants a request to them to attorn
to the donee is the only possession that the donor can give of the
land in order to complete a proposed gift. Such a possession would,
according to the case of Khajooroonissa v. Rowshun Jehan, be suffi-
cient. As to the delivery of the house, the principle is to be borne
in mind that when a person is present on the premises proposed to
be delivered to ~him, a - declaration of the person previously
possessed puts him into possession. He occupies a certain part,
and this occupation becoming actual possession by the will of the
parties extends to the whole, which is in immediate connection with
such part where the possession is rightfully, though not where it is
wrongfully taken, Ez parte Fletcher. An appropriate intention
where two are present on the same premises, may put the one out
as well as the other into possession without any actual physical
departure or formal entry, and effect "is to be gwen as far as

(1) [1868), L. L., 13.Bom., 352.

(2) 1 Sel. Reports, p. 12; Mir Azmalullah Sahedb v. Boyapato Nagayya
[19061. L L.; 30 Mad,, 519, seems to have been decided from a rather narrow point
of view, Besides it lays down no prinociples,

(3) [1884), L L., 9 Bom., 146, wherein the cases beanngon this point are
rel>rred to.
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possible to the purpose of an owner whose iitention to transfer has
been unequivocally manifested.”(I) This is in accordance with

_ the principle stated in the Majm‘aa-ul-Anhar,

Hyumera
B v.
Najm-un-
nissa Bibi,

In the case of Humera Bibi v. N, ajm-un-nissa Bibi(2) the plain-
tiff (Humera Bibi) had formally conveyed a house and other
immovable property by a registered document to her nephew (the
husband of the defendant) who lived with her. After the execu-
tion of the deed of gift, mutation of names in the Collector’s records
in favour of the donee was effected at the instance of the donor, and
rent-receipts given to the tenants were thenceforth in the donee’s
name." But the plaintiff all along continued to live in the house
included in the gift, and was practically maintained by the donee
out of the rents and issues of the immovable property.

On the death of the donee the plaintiff brought a suit against
his widow to have it declared that the deed of gift was. invalid
inasmuch as there had been no delivery of possession within the
mesning of the Mahommedan Law and that the donor had not vaca-
ted the premisesat the time of the gift and removed with her effects
therefrom. The High Court of Allahabad, in a careful judgment,
expressed themselves in the following terms:—“We are not
prepared to hold that in a case such as the present actual physical
departure of the donor from a house which is the subject of a gift
evidenced by a written instrument is necessary in order to complete
the gift by delivery and possession. On the contrary, we think

(1) In a case among Hindus, Kalidas Mullick v. Kanhyalal Pundii [1884), 1.
L., 11 Cal,, 121, the Privy Council had occasion to refer to the principle, which, it is
submitted, ought to be carefully borne in mind indealing with the subject of gifta
among Mahommedans. Desling first with the question what interest is com-
veyed to the donee when the terms of the gift are indetinite, their Lordships said :
*“ It appears to their Lordships that the indefinite words of a gift must be limited
by the purpose of the gift, and it was Romasunderi’s intention that Ruttonmon.i
should take the property only for her life.”

With reference to the validity or invalidity of the gift on the basis of non-
Ppossession, their Lordships used the following language :—** A gift where the donor
supports it, the person who disputes it claiming adversely to both donor and donev
is not invalid, for the mere reason that the donor has not delivered possession, ancl
that where & .donee or vendee is under the terms of the gift or sale entitled to pos..
session, there is no reason why such gift or sale though not accompanied by posses..
sion, whether of movable or irimovable property (where the gift or sale is not of:
such a nature as would make the giving effect to it contrary to publio polioy) should:
not operate to give the donee or vendes a right- to obtain possession.” Thiy

principle is applicable aleo to cases arising under the Mahommedan Law.

(3) (195}, L L, 28 AlL, 147.
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that if the parties are present in the premises, it is sufficient that
an intention on the part of the donor to transfer the possession
has been unequivocally manifested.”

In Bibi Khaver Sultan v. Bibi Rukhu_z Sultan(1), the donor (Bibi
Begam Jan) a member of the Usuli division of the Shish Sect had
conveyed by way of gift to tRe defendant Bibi Rukhia Sultan
(her widowed daughter-in-law) and to Rukhia Sultan’s children
the house in which she was residing with other property ; after thé
execution of the document she had removed from the house leaving
behind some of her effects ; two days after she had returned and.
resided there as before the gift. It appeared also that at her in- .
stance some of the tenants who resided on a part of the premises
attorned to Bibi Rukhia Sultan. On a suit by the plaintiff, a daugh-
ter of Bibi Begam Jan, to set aside the gift on the ground that the
requirements of the Mahommedan Law regarding delivery of posses-
sion had not been complied with, the Bombay High Court held that
the execution of a deed of gift of immovable property accompanied
by a temporary abandonment of possession by the donor in favour
of the transferee, and the attornment of the tenantsto the trans-
feree is a sufficient delivery of possession to make the gift valid under
the Mussulman Law. In Kandanath Veettil Bavav. Musalian
Veettil Pakrakutti(2), the Madras High Court laid down the
obvious doctrine that the residence of the donor with the donee
after the gift did not make the gift invalid.

When possession is already with the donee it need not be
renewed ; no formal transfer, therefore, is necessary, when the gift
is to a depositary, bailee or trustee “‘ or even a person who has obtain-
ed it by fraud (ghasab)” and who is already in possession of the pro-
perty which forms tho Bubject-matter of the gift.(3) In tke case of
Vilayet Hussain v. Mamran(4), the Calcutta High Court held, that Vilayet
when the subject of the gift has been in the hands of the donee as Hussain

v. Mans-
manager or agent of the donor, such possession by the donee was - -

not sufficient to make it unnecessary to the vahdlty of the gift, that Ergxéggy
; eclae

(1) 1905}, I. 'L.,, 20 Bom.,, 46. The fact that the parties were Shiahs
makes no difference in the principle,. as the doctrine of seisin is the same in
both schools, -

(2) [1907], I. L., 32 Mad., 305.

(3) Hed. (Hamilton’s) III; 205; Radd-ul-Muhidr, 1V, p. 183; Durr-ul-
MukMdr, p. 635. »

(4) [1879], &5 CaL L. R,, 91.




122 FORMALITIES RELATIVE TO GIFTS.

there should be actual or formal delivery of possession of the pro-
perty. In this case the gift was made in death-illness. This case
is clearly opposed to the Mahommedan Law.

In short, in considering the question of transmutation or
delivery of possession, the relationship of the parties must Le kept
in view. The residence of the husband in a house of which he

~ has made a gift to his wife, or the realisation by him of the rents

and profits of a property he has given to her, is explainable by the
relationship of the donor and the donee.(1) Similarly, if a father
were to make a gift of his business to his minor son and continue to
manage it for him, or an uncle were to give some property to a

nephew and continue to be supported by the donee, the gift would
not be invalid on that account.

As T have already pointed out, if the gift is made to a person,
who is sus juris, the donor must evince his intention of making a
complete transfer -of the ownership in the property from himself
to the donee, by placing the latter in a position to enjoy it bene-
ficially or to make use of it consistently with its purpose. This,
however, in the majority of cases, is a question of fact. In the
case of Agha Mohammed Jaffer Bindamin v. Kolsoom Beebee(2),
already referred to, the Judicial Committee considered that there
was evidence of an intention to make a transfer but that the gift
was incomplete. It would have been different if the notes had
been endorsed over by the transferor.’

The Bomba); High Court has held that whether a property
is conveyed directly to the donee or whether it is assigned to trustees
for his benefit, transmutation of possession ¢‘ actual, symbolical

“or constructive ’’ is necessary for the validity of the disposition.
As Mr. lustice Tyabji pointed out in this case, ‘ ramifications of
trusts ” are to be found almost through every branch of Mahom-
medan Law ; and itis therefore important to bear in mind that
when a disposition is purported to be made by means of trustees
for the benefit of a third person some indication of a transfer of
possession is requisite to make the transaction complete.(3)

(l) Amina Bibi v. Khatija Bibi, supra ; Azim-un-Nissa v. Dale, supra.
(2) (1897}, L L., 25Cal.,9.
(3) Moosabhai v. Yacoobbhai [1904], L L., 29 Bom., 267.
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Secrion II.
G1FTs TO MINORS.

In the case of a gift by a father to his minor child, no accept- Gifts to
ance ic necessary. ‘‘The gift is completed by the contract, and it ™"°™
makes no difference whether the gubject of the gift is in the hands
of the father or in that of a depositary ”’ [on behalf of the father].
When a father makes a gift of something to his infant son, the
infant, by virtue of the gift, becomes proprietor of the same, pro-
vided the thing given be at the time in the possession either of the
father or of any person who stands in the position of & trustee for
the father, because the possession of the father is tantamount to
the posséssion of the infant by virtue of the gift, and the posses-
sion of the trustee is equivalent to that of the father.

With regard to the validity of gifts to minors of property in
the occupation of tenants the subject has already been discussed
in a previous chapter.(l1) And it has been shown that a father
may make a gift to his minor child of immovable property in the
occupation of tenants or in the possession of a lessee or mort-
gagee without any change of possession on the part of the persons
directly holding the subject-matter of the gift. Nor, to make the
gitt complete, is any acceptance on the part of the donee
necessary. The gift once made and the intention to convey the
property unequivocally expressed, the donation is complete so
far as the donor is concerned, theugh he may continue to hold the
property in his own name in the same manner as before the gift.

The same rule applies to a gift by a mother to her infant child,
whom she maintains and whose father is dead and there is no
constituted guardian ; and so also with respect to the gift of any
person maintaining a child under similar circumstances.

“The law with respect to seisin in cases of sadakah or pious
gifts'is similar to that of gifts.” This means that “a gift by
way of a pious offering ”’ stands in the same position as a simple

-gift or voluntary settlement so far as the question of seisin is
concerned. Among Mussulmans, it is very frequent, or, perhaps,
more correctly speaking it used to be so, to make donations to
children and relations by way of a pious offering or sadakah *“to
obtain the nearness of God ”’—to deserve the Almighty’s reward.

(l)éncule,p.e& Comp. Newasss Ferash v. Atfussse, 1 8ol B, €1 [18w}
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This- recompense is regarded in the Mussulman Law as a meri-
torious consideration and bars the claims of creditors. But when
a gift of this kind was made, delivery of seisin was to be effected
in the same way as in the case of a gratuitous gift. If the donee
was in possession of the subject-matter of the gift from before
the donation, he became proprietor thereof *“ without the necessity
of a new seisin.” In the same way, if the father made a pious gift
to his infant child of a thing in his possession or of somebody
on his behalf, it is valid without actual delivery ‘of seisin or

" change of possession.

Where a gift is made to an infant by a person other than the
father “ the gift is rendered complete by the seisin of the father of
the infant. ”

When the father is dead, the possession of the person prima-
rily entitled to the guardianship of the child is sufficient; the
primary guardians after him being his executor, the grandfather,
and the executor appointed by the grandfather.

* Where a hiba is made by an ajnabi ” (a stranger) (1), says
the Fatdwai kd_zi Khdn, the right to take possession and accept
[the donation on the child’s behalf] belongs to the father, and in
case he is dead or absent at a precluding distance(2), the right
appertains to his executor for he is in the position of the father
(¥ &%) He (the executor of the father) takes preced-
ence of the grandfather. When there is neither the father nor
his executor, the right of possession appertains to ths grand-
father, wiz., the father’s father, and after him to his executor.
Excepting these four the possession of any other person would not
be valid unless the child is in his charge. Consequently some have
said(3) that if the child is in the lap and charge of its uncle, and he
makes a gift and takes possession when there is an executor of the
father as he is n loco parentis such possession is not valid, and
if the brother or uncle or mother were to take possession, when the

child is in charge of a stranger, it would not be valid, but the

(1) Meaning a non-relative.
(2) Ghibat-ul-munkat‘aa, a distance which precludes his expressing his assent
or dissent in time. ‘

(3) Jss, showing that it is not accepted. The correct doctrine is stated

a little beyond ; comp. Wajeed Ali v. Abdool Ali [1864], W. R., Suppl. Vol., 121;
Gyazooadeen v. Fatima (18668), 1 Agra H. C. R., 238; Husain v. Mira[1870], 7
Bom. H. C. R., 27; Husain Khan Bahadoor v. Native Srinivasa [1871], 6 Mad.
H. C. R., 356. A

-
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possession of such stranger in whose charge it is would be
valid. And when a minor girl-is in the house 6f her husband,
and & gift is made to her by an. ajnabi (a stranger) "[meaning a
non-relative], the possession of the husband would be valid even
though the father be present [i.e., not dead or at'a precluding
distance], and if the father were to take possession it would be
-similarly valid although she be in her husband’s house.”

““And when the child is in the charge of the grandfather,
brother, mother or uncle, and a gift is made to the child [by
any of them or some other person] and the person in charge of
the child were to take possession whilst the father is present,
the learned (the Mashdikk) have differed on its validity ; some
have said it would not be valid. But the correct doctrine is that
it would be valid, similar to the case of a gift to a minor girl
when the possession of the husband is valid even though the father
is present ...... “And if a child is in charge of an ajnabi (a
stranger or non-relative), he would be entitle
on behalf of the minor.” ,

The Radd-ul-Muhtir after stating the various views expressed-
by different jurists concludes thus—* if g person, in whose charge
the child is, takes possession on its behalf of agift made to the child,
whilst the father is present, some have said it is not valid, whilst
others have declared it is valid, and on this is the fatwa as is
stated in the Mushtamal-ul- Abkdm s and according to the correct
doctrine it is valid as in the case of the husband taking possession
[of & gift to a minor wife]in the presence of the father, as is stated
in the Khdniéh(1), and the fatwa is with - respect to .its validity.
And this is the view (also) of Astarishni.’”. ...“You know that
the Heddya and the Jouhara have considered it correct to hold )
that the possession of the person in charge of a child is not valid
whilst the father is not absent, which the author of the Baddya
has followed. But Kézi Khin and others among the Masters of
decisions(2), (Ashdd-ul-Fatdwa) have upheld the cintrary doctrine
that it is valid.”

& Among the doctrines stated that declared to be correct by
Kézi Khén should not be departed from, for he is a jurist of the first
order (fakih-un-nafs—-‘jmist by spirit’) especially as it is for the

d to take .possession

(1) Fatdwai K23 Xhén, Vol. 1V, p. 191 (Cal,, 1835).
(2) Jurisconsults), :
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benefit of the child. So consider this at the time of pronouncing
decree (fatwa). And I have mentioned these various doctrines as
they occurin the law-books.” ‘A gift to an infant by a person
in whom i3 vested the complete guardianship(1) [of the child], that
13 a person in whose charge the infant is, in which category are
included a father and an uncle in the absence of the father
provided he is in their charge—becomes completed by the mere
declaration (i.e., without acceptance of the donee and without
possession) if the subject of the _gift is known(2) [specified] and
is in the hands of the donor or his depositary, for the posses-
sion of the guardian isequivalent to the minor’s possession....."”"(3)

“And if a gift be made to the infant by an ajnabi (non-relative),
insuch a case it is completed by the possession of its wali (gusrdian);
and he (the guardian) is one of four persons, first the father, then
his executor, then the grandfather, then his executor; even
though the infant is not actually in their lap (actual custody);
and in their absence, the gift becomes completed by the possession
of any one in whose charge the child is [that is, who takes
care of him] as an uncle. And the gift by an ajnabi becomes
completed [operative] by the possession of the mother or of a
stranger or a Multakit (who has picked up a child) if it is
in their lap not otherwise.... And it is completed also by
the possession of the infant himself if he is possessed of
discretion ( T),\_M ) and understands the acquisition of property”’(4)
“and the gift is to his advantage and not otherwise » (5).

The author of the Durr-ul-Mukhtir goes on to add—* I say,
in Barjandi it is stated that there is a difference of opinion [as to
the validity] if possession is taken [of the gift for the child] by the
person in whose charge it is whilst the father is present ; some have
said it is not wvalid but the correct doctrine is that it is valid ;
and Kahastini has clearly preferred its validity, and he has

early reierreq 244aivy, ana

ascribed it [the doctrine of validity] to the Fakhr-ul-Isldm con-
trary to the view on which the author [of the Tanwir-ul-4bsdr] has

H

(2) mplie opmyall of

(3) Radd-ul- Muhtdr, Vol. IV, p- 784,
(4) Durr-ul Mukhtdr, p. 835, ) .
(8) Tahtdwi; the suthorities referred to ave Kahastdni, Muzasirdd, Faldeoas
8sghra, and Patdwai Alamgirs. ' :
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relied in his commentary which he has ascribed to the Kiuldsa. But
the text of the author is open to the construction of validity for the
qualifying phrase °notwithstanding the father is present’ is
applicable to all cases.” This is explained by Tahtiwi thus: -
‘ As the author hasstated thatif the donee, though under age. «an
validly take possession of the gift notwithstanding the father is
present, it is clear that the father’s presence makes no difference if
the child is in the charge of the mother or a stranger and either
she or the stranger were to take possession of the gift.”

‘“ And the possession of a person in charge cf the child is valid
even though the father be present—and this is the accepted
doctrine.”(1)

“ If the donee,” says the Fatdwar Alamgiri(2), ““is competent
to take possession (ahl-ul-kabz) in that case he is entitled to take pos-
session of the gift ; but if he be a minor or insane (magnin), then the
right to possession belongs to his wali (guardian). And his wali
ig his father, and the father’s executor, then the father’s father
and then the executor of his (the father’s) executor(3), then the
K4zi and then any one appointed by the Kizi whether the minor
is in the charge of any one of them or not; so in the Sharh-ut-
Tahtdws.”

Qo if the father or his executor or the father’s father or his
executor are absent at a precluding distance the seisin of one
appointed to his guardianship would be valid according to the
Khuldsa.” (This shows that an appointment may be made specifi-

cally for the purpose of taking possession on behalf of the minor
of the subject of the gift.)

“ But persons other than the father and father’s father like Posscssion
the brother, the uncle or the mother and all kinsfolk are entitled 't“*;{ynb‘;)
. ] ake
on a liberal interpretation [of the law] to take possession of the {pe pers?m
gift if the child be in their charge (lit. in their family).in whose
Similarly their executor [would be entitled] on a liberal interpreta- ehings tire

oz A o 2 hy B ; child is.
tion if the child be in his charge; and so also it is valid for any

(1) Kahasténi in the Jam au-ur-Ramiz.
(2) Vol. IV, p. 547.
. Executor of his exccutor, evidently meaning the exccutor of the father’s
exccutor, but immediately after comes a statement which indicates that after the
grandfather comes kis executor.

@) o S
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stranger who has charge of the orphan when he has no one else [to
look after him] to take possession of the gift. And these principles
apply equally whether the child is intelligent enough to take
possession or not. All this refers to cases where the father is
either dead or is at a precluding distance. But when he is alive and
present, and the child is in the charge of any of the others, in
such a case whether the possession of the latter would be valid
there is no authoritative statement in the books, except with
regard to a stranger that if & child is in his charge and it has
no one else, the possession of that stranger on its behalf is valid.
From this it follows that the possession of the others [z.e., the
kinsfolk] is not valid if the father is present. And it isalso stated
that the grandfather cannot take possession when the father of the
child is .alive; nor has any distinction been made whether the
child is in his charge or not; sc it is necessary to make the rule
general that it is not valid in any case; so in the Zakhira. (1)

This statement, however, is qualified and placed on a
reasonable basis a little later.

“Bo if the minor is in the lap and in the charge of his uncle,
and he makes a gift to the infant whilst the father’s executor is
present, and the uncle takes possession of the gift for the infant,
some have said(2) that his possession is not valid. And if the
brother, uncle or mother were to take possession whilst the
minor is in the charge of a stranger (ajnabdi) it would not be
valid; and if the stranger himself in whose charge the child is
were to take possession it would be valid ; so in the Fatdwa: Kézi
Khin.”

“If a married minor girl who has attained nubility is in the
charge of her husband, either she herself or the husband on her
behalf can validly take poss°ssion [of any gift made to her]... With
reference to a girl who has not attained nubility some of our
jurists (ashdb) have said the possession of the husband would not
be valid, but the correct doctrine is that if she is in the husband’s
charge he can validly take possession of a gift made to her, but if
the wife has not taken up her abode in the husband’s home he is
not authorised to do so, rather her guardian would be entitled to

(1) P. 548.
(2) Ja3 showing that the authority is weak and not sccepted.
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take possession on her behalf, as is stated in the Zakhira. And if
the minor girl is in the charge of the grandfatker, brother, mother
or uncle, and any one of them make a gift to her, the possession of
the husband is valid ; so it is stated in the Tdtdr Khaniéh. -And
when she has attained majority neither the father nor the husband
is entitled to take possession except with her congent (izn) ; so
'in the Jouharat-un-Nayyirék. If a minor girl is in the charge of
a stranger with the ‘consent of the father, and the father is absent,
the stranger’s possession is valid (sakih, correct) and not of the
brother, so in the Sirdjia. :

“And if an infant is in the charge of the grandfather, or Rocogmsed
brother, or mother or uncle, and a gift is made to the child, and principle.
the person in whose charge it is, takes possession whilst the father
is present (hdzir), our masters (mashdikh) have differed respecting
it. But the correct doctrine is that it is valid as is stated in the
Fatdwai Kdzi Khdn, and the fatwa (decree) is pronounced accord-
ing to it, as [is laid down] in the Fatdwai as-Sughra.”

“ And if the youth himself takes possession and he has discre-
‘tion (intelligence, ’ekl) it is valid, though' the father may be alive,
according to the Wajiz ¥’il-kurdi; and this is the opinion of
one-third of our jurists according to the Zakhira, but if he is not
possessed of intelligence it is not lawful, accordmg to the Sirdj-ul-

Wahdj. Acceptance on the part of a youth is valid when the
gift is for his benefit, but not if it is likely to damnify him.”

“ When a father makes a gift of a house to his minor child

and the donor’s things are in it, the gift is valid—and this doctrine
is adopted and on this is the fatwa ; so in the Fatdwai-'I-‘Itdbia.
And in the Moonteka it is stated from Mohammed (may the peace,
etc.) that if a person were to make a gift of his house to his infant
child and continue to live in it as & tenant paying rent it would
not be valid, but if the donor lived in it without paying rent it would
be valid (1)

The invalidity in the first case is due to the dual character in Qjfts to
_ which the donor places himself by becoming a tenant in the house he minors.
gives to his infant child; for, as the guardian of the child, the posses-

(1) Ab6 Yusuf differs from his fellow-disciple as to the validity in ‘either case,
but Mohammed’s rule is the accepted doctrine. But where a father makes a ‘pious
gift (Sadakah) of the house and continues to live in it, lt is valid according to Abf
Yusuf.

AA, ML 9
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sion of the house vests in him, and if he continues to occupy it paying
rent he becomes his own tenant. It is on the basis of such reason-
ing Imam Mohammed holds that, although the father may validly
continue to live in a house which he has given to his infant child, he
may not do so as a tenant. But this objection would not apply if the
subject of the gift be transferred to trustees, and the father were
to rent the house from themn. Nor would it apply where a gift is
made by a person other than the guardian in whose charge the child
happens to be.

If a fatherless child be under the charge of its mother, and
she were to take possession of a gift made to him, it would be
valid, because she has an authority for the preservation of him
and his property, “and the seisin of a gift made to him isin the
natureof a preservation of himself since a child cannot subsist
without property.” The same rule obtains with respect to the
validity of ths seisin of & non-relative who has the charge of an
orphan. Thus where a gift is made to an orphan who is living in
the guardianship of a strafiger, if possession is taken by such
guardian i is sufficient in law. In other words, the possession of
a de facto guardian or of a guardian appointed by the Court, even
where the father is alive, is sufficient.

If a person under age, who is able to understand what is to his
advantage, were himself to take possession of a gift, it would be
valid, provided it is a benefit to him. An example of an
“injurious ” gift is mentioned thus:—‘If a man were to give to
a youth a blind slave his acceprance would not be valid.” The
reason is obvious, for whilst the donee would be burdened with
the slave’s maintenance, he would not be able to derive any
benefit from his services.

As already stated, the possession of the husband of a gift made
to his wife under age is valid, provided she has been sent from her
father’s house to his ; and he is authorised to do so even though
the father be living, because the father after sending the girl to her
husband’s house is held by implication to have resigned the
management of her concerns to the husband. Tt is otherwise
where she has not been sent from her father’s house, because then
the father is not supposed to have resigned the management of her
concerns. :

Where the father is alive and on the spot, the mother may not
take possession, but as is abundantly clear from the passages quoted
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from the Fatdwai Alamgiri and other works it does not follow from
+this, that if she does, the gift is invalid.(1)

When a gift is made to aninfant by a father or any other person
in whose charge the child is, it is not necessary that the donor should
divest himself of all interest in the subject-matter of the gift. For
example, where a house is bestowed it is not necessary that the
donor should not reside therein, or if it contains his effects, that he
-should remove them from it.(2) " :

“ When a woman has her dower-debt owing from her husband Gift by the
and she makes a gift of it to her infant child by the same husband, ﬁ(;tg(;ivzlf:_
the correct doctrine is that it will not be valid unless she invests debt to her
the child at the same time witlrthe power to realise it, and he’ (the mf&“tch‘ld
child) will become the owner on realisation, so in the Fatdwa: Kdzi
Khan.”(3) This evidently implies that at the time of the gift the
mother should place the child in & position to recover the amount
from the father, either by making over the dower-deed to some one
on behalf of the child, or authorising him to make the demand on
the child’s behalf. ‘

The above principles may be formulated as follows : —

If a stranger makes a gift to an infant, the right of acceptance
and possession on behalf of the infant appertains, in the first place,
to the father. If the father is dead, or is at such a distance as_to
preclude the possibility of his presence, in that case the executor
of the father takes the place of the father. If there is no executor
of the father, then comes the grandfather, and in his absence the
grandfather’s executor. Besides these, who may be regarded as
guardians de jure, any person who happens to be the de facto
guardian of the infant, that is, in whose custody the child is, may
take possession of the subject-matter of the gift.

In the case of Musst. Banoo Bibi v. Fakhrooddeen Hassan,(4) yfysst.
the Sudder Court held correctly on principle’that a deed of gift by a Banoo
female to a minor, whom she had received into her family as an g:;:h:_"
‘adopted son, of property of which possession was not delivered at ooddeen
tHe time of the gift or during the lifetime of the donor, she havmg Hassan.
retained possession of it on behalf of the mmor, was valid and com-
plete in law notwithstanding that the father of the minor was alive.

(1) Fatdwai Alamgiri, Vol. IV, p. 546.
(2) Ibid, p. 547 ; Comp. cases cited ante.

(3) Ibid.
(4) Sel. Reports, II, p. 180.
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If & minor girl be living with her husband after her marriage
a gift of which possession is taken hv the father or the husband is
equally good.

But before the minor wife has been sent to the husband’s
house, or after she has attained her majority, the husband is not
entitled'to take possession. The guardianship in respect of a minor
wife vests in the husband when she comes to his house.(1) As
long as she has not been sent to his house, he has no right to take
possession on her behalf of any gift made to her ; when she has
come to live with him he becomes her wali.

If the father is alive or present, but the child is being brought
up by the uncle, grandfather or mother, their possession is sufficient.

If the minor is possessed of understanding, he may take
possession of the gift, but in order to prevent any dispute, the
Kazi is authorised to appoint a curator for the same. When the
donee is insane, the righﬁ to take possession belongs to his
guardian.

If a gift is made to a Tatik (foundling), the possession of one
who brings up the child, or that of the Judge is sufficient.

An infant who has attained discretion has a right to reject
as well as to accept.

It is lawful for parents in case of necessity (and where it can
be shown that it was the intention of the grantor that they
should do so), to make use of a gift made to the child but not to
consume it.

, Presents given to a bride follow the same rule, that is, if they
are made by the relations of the husband they become the hus-

band’s property, unless they are distinctly mentioned‘to be given

to the wife. .

Things given in jahdz (by way of paraphernalia) to a bride
taken to the house of the husband belong to her, unless the father
says they were given by way of “adrial (commodate loan), the onus
being on him to prove his statement ; usage will have to be consi-
dered in connection with the position of the father.(2)

(1) The custody of a minor wife does not betong to the husband, in re Khatiju
Bibi [1870],5 B. L. R., O.C, p. 517, but it is not illegal, in re Mahin Bibi
[1874]), 13 B. L. R, 0. C,, p. 160.

(2) Radd-ul-Mulidr, Vol. 1V, p. 781. In the case of Umes Chunder Sircar
v. Mussamat Zuhoor Fatima [1889], L. R., 17 I. A,, 201, a Mahommedan hus-
band had granted by a deed of settlement certain lands to his wife on condition
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Nobody can make a gift of his child’s property even for a con-
sideration. This is a natural corollary of the principle which
debars guardians from szlling the property of a minor, unless under
exceptional circumstances.

Presents given to a child at circumcision if suited for him
become gifts to him. If not suited for him they become the pro-
perty of the parents, according as they are made by the friends or
relatives of the father or mother. But if the giver of the present.
distinctly specifies at the time that it is for the child, it will become
his property.

A youth who has attained discretion but not puberty, and is
able to understand what is t6 his advantage may accept a gift
even after his wali has rejected it.

In the Fatéwai Kdzi Khdn it is stated that if a person give
a house to his minor child and subsequently purchase or acquire. -
another house with the proceeds of the house of which gift has
been made, this latter house will be the property of the child.
According to the Radd-ul-Muhtdr this is the accepted doctrine.
The doctrine, however, when analysed would seem to express in
other words the principle that when a gift has been made by a
father to his child, it becomes ‘the property of the minor though it
continues to remain in the possession and disposal of the father.
And, accordingly, any dealing with the property by the father
dehors the right of the infant would not change the character of
the gift or destroy the right of the infant.

Section III..
Girrs wiTH CONDITIONS.

. THERE is great difference between contingent gifts and gifts Contingent

with conditions attached to them. The former are gifts which are %:gz f‘r_‘i‘gh'
made dependent for their operation upon the occurrence of certain conditions.

contingencies, and are void according to all the schools.(1). Whilst

that if she had a child by him the grant should be taken as a perpetual mokurrars
and in case of np child being born as a life mokurrars with remainder to the
settlor’s two sons. It was held by the Judicial Committee that the two sons took
definite interests under the deed similar to vested remainders, though liable
to be displaced by the birth of a child to the wife.

(1) Roushan Jahan v. Enael Hassan 11864), Weekly Rep., 3, and L. R, 4 I.
A., p. 291 ; Eusuf Ali v. The Collector of Tipperah [1882], I. L., © Cal, 1383
Chekkone Kutti v. Ahmud [1886], I. L., 10 Mad., 196.




Heaneff

Law,

Shiah Law.

Gifts

dependant’

on condi-
tion.

Hanafi
Law.

134 FORMALITIES RELATIVE TO CGIFTS.

/
with regard to gifts with conditions attached to them, there exists
a certain divergence between the Shiahs and the Hanafis. Accord-
ing to the Hanafi Law, any derogation from the completeness of
the gift is null; and if the intention to give to the donee the entire
subject-matter of the gift be clear, subsequent conditions derogating
from or limiting the extent of the right would be null and void.(1)

Accordingly, under the Hanafi Law, whilst the gift 1s valid, the
condition is void. Under the Shiah Law, if the condition is subsi-
diary to the gift both the gift and the condition are valid. For
example, if a man were to say, “Igive you the debt due to me
by A, on condition that you give to B, the interest thereon;”
under the Hanafl Law the condition is void, but the gift valid.
Under the Shiah Law, if the gift depends on the condition
attached, the entire gift is bad. If it does not and the condition
is only subsidiary, then both the gift and the condition are valid.
In practice (‘urf) there is no difference whether the gift depends on
the condition attached, or whether the condition is only subsidiary.
In both cases both gift and condition are valid.

Under the Hanafi Law when it is clear that the intention
is to make to A = gift of the corpusof a thing, and it is conditioned
that he should take a limited interest in it or takeit only for his life
the condition would be void, and the gift would take effect abso-
lutely. Similarly, if a man were to give a piece of land to another
on the condition that he should give to himin perpetuity the whole
produce of the land, the condition would be bad ; for, in these cases,
the condition defeats the object of the gift ; in other words, although
it purports to transfer the property to the donee, in one case it cuts
down his interest, and in the other burdens him with a perpetual
trust.

But even under the Hanafi Law only such conditions are in-
valid as render the gift nugatory or defeat its very purpose. The
illustrations given in the Fatdwas Alamgiri, which are in accord with
the social conditions of the times, leave no room for doubt as to
the meaning of the jurists. “ All our masters have declared that
when a gift is made and an invalid condition is attached, the gift
will be valid and the condition will be void. For example, if a per-
son were to make a gift of a slaye-girl to another and impose a con-

(1) Comp. Nizam-ud-din v. Abdul Gafur[1888], I. L., 13 Bom., 264 ; s. c. on
app. L L., 17 Bom,, 1.
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dition on him that he should never sell her or that he should make
her the mother of his children,” i.e., he should have children by
her which would have the effect of emancipating her, “or that he
should sell her to so and 80, or that he should return her to the
donor after a month—in gl| these cases the gift is valid and the
sondition void, as is stated in the Surdj-ul-Wahdj.”

In the instances given the condition makes the donation Exé{lﬁple?
absolutely nugatory ; in fact it is opposed to the very purpose of the zfl gﬁto:;“h
gift; it is a restriction on the rights purported to be transferred conditions
to the donee. And it is, therefore, held to be void. The other
examples which follow further amplify the meaning of the jurists.
“If a house is given to another on the condition that a part of
should bé given back to the donor or that the donee should -give
something in return for 1t,(1) the gift would be valid and the
condition void; so it is stated in the Kdfi. The rule in all these
cases is that in contracts where [complete] seisin is a ‘condition,
nugatory provisions do not avoid the contracts but are themselves
rendered void, such as gift or pledge, as is stated in the Sirdj-ul-
Wahdj. Contracts wlich are avoided by nugatory conditions are
thirteen in number, such as sale, partition, lease, discharge of a debt ;
contracts which are not avoided by such conditions are twenty-six,
v2z., divorce. . -pledge, loan, hiba, sadakak, wills. . .. ; contracts
which can be referred to’a future time are fourteen in number
....and those which cannot be so referred are nine, vsz., sale,
partition, partnership, hiba... A man makes a gift to another
of a picce of land on the condition that whatever is produced
thereon the donee should give the donor; Abu’l Kasim Saffir
says if there arc vines or other trees on the land the gift would be
valid and the condition void ; but if the land is unproductive the
gift would be void ; so in the Fatdwai Kdzi Khén. Similarly if a
man were to give a vine to another, and were to condition that the
donee should give him the crop thereof, the gift would be valid
and the condition void 3 80 in the Muhit-us-Sarakhsi. Aund Asbijani
says if & person were to make a gift to or sadakah for another of
something and condition that the latter should return a third
or fourth of the same......the gift would be valid, and the
donee would make no return....so in the Tdtdr-Kluiniéh.”(2)

(1) This must not be confused with gifts for consideration.
(2) Vol. 1V, pp. 553.4.
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It will be noticed that in all these illustrations, the condition

. imposed on the donee is such as to defeat the whole purpose of the

gift, for although the transaction purports to be a complete
transfer of the entire thing, the right is so limited that it rendersits
enjoyment in some cases nugatory, in others only gives the corpus
in part. And, therefore, cffectis given to what is supposed to be
the primary object, viz., the gift is held to be valid whilst the con-
dition is avoided.

This, in substance, is the meaning of the jurists.

It is otherwise with a gift by A to B of a certain property
without any restriction on the power of disposition, but subject to’
the condition that B should pay periodically to A, or to 4 and his
heirs, a part of the usufructof the property. In such a case both the
gift and the rcondition would be valid. And if B should alienate
the property, the assignee would take it subject to the condition.

In these cases the rcason is obvious, for the reservation of
an interest by the donor for himself, or for himself and his heirs,
does not interfere with the right of property vesting in the
transferee by the act of transfer.

An analytical examination of the principles with due regard to
the main purpose of the Mussulman TLaw, shows that where the
intention is clear to transfer the entire right of property in the corpus
(‘ain) of the gift, a mere reservation of interest in its rents and
issues, or any profit accruing therefrom or a subordinate share in its
enjoyment does not affect the validity. And this view is not
restricted to the case of a minor donce.

Tn Nawab Umjad Ally Khan v. Mussumat Mohumdee Begum,(1)

- Umjad Ally the Judicial Committee of the Privy Council deal with this principle

Khan W
Mussumat
Mohumdee
Begum.

with great amplitude and Jucidity, and lay down, it is submitted,
the correct doctrine applicable to such cases.

It is necessary to examine in some detail the legal aspects of
this case.

The father of the appellant (Nawab Umjad Ally Khan) some
years before his death transferred and endorsed a considerable num-
ber of Government Promissory Notes which then stood in his name
into the name of his son. But the income of the notes was all
along remitted to the father under the directions of the appellant.

(H [i867]. 11 Moo. I. A,, 517.
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Later the father conveyed to the son for a nominal consideration
certain landed property reserving to himself only the use of the
same during his life.

On the death of the father the respondent (one of the daughters)
put forward a claim that, as regardé the Government Promissory
Notes, the late Nawab was the real owner and that the appeilant
was only a ““ nominal holder.”

Their . Lordships dealing with this part of the case said, as
follows :—*“ The first in order of these matters involves an important
point of Mahommedan Law relating to gifts inter vivos. . . . Before the
validity of this gift, as one inter vivos is determined, it must first be
considered by their Lordships what the real nature of the transfer
was. The legal title in the Promissory Notes was undoubtedly in
the appellant in his father's lifetime, by’ virtue of an act of the
father. But though the transfer of a legal title will satisfy that
provision of the Mahommedan Law which relates to the point of
seisin, in its legal and technical sense, yet that alone will not suffice
where no intention exists. to transfer the beneficial ownership,
either present or future. The facts relating to the gift have been
most carefully investigated by Mr. Fraser. the Civil Judge....
Mr. Fraser’s observations as to the mode of dealing amongst
natives living amongst themselves as a family, in a state of family
union, and dealing in this state with the. proceeds of property
standing in the names of separate members of the family, to whom
it has been transferred by the parent and head of the family and to
the deference to his wishes and arrangements, and acquiescence in
them commonly exhibited. are forcible arguments to exclude the
notion of fraudulent concealment of design in a transaction
circumstanced as the present. They strengthen the probability of
an intended transfer of property in the life-time of the donor, with
areservation of the use or proceeds of the money transferred during
the life-time of the donor only.”

““ It remains to be considered whether a real transfer of property
by a donor in his life-time under the Mahommedan Law, reserving
not the dominion over the corpus of the property, nor any share
of dominion over the corpus, but simply stipulating for and obtain-
ing the right to the recurring produce during his life-time is an’
incomplete gift by the Mahommedan Law. The text of the Heddya
seems to include the very proposition and to negative it. The
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thing to be returned is not identical but something different, see
Heddya, * Gifts,” Vol. III, Book XXX, p. 294, where the objection
being raised that a perticipation of property in the thing given invali-
dates a gift, the answer is, ‘ The donor is subjected to a participa-
tion in'a thing which is not the subject of his grant, namely, the use
(of the whole indivisible article) for his gift related to the substance
of the article, not to the use of it.” Again, if the agreement for the
reservation of the interest to the father for his life be treated as a
repugnant condition, repugnant to the whole enjoyment by the
donee, here the Mehommedan Law defeats not the grant but the
condition ; Heddya, ¢ Gifts,” Vol. IIT, Book XXX, p. 307. DBubas
‘this arrangement between the father and the son is founded on a
valid consideration, the son’s undertaking is valid and could be
enforced against him in the Courts of India as an agreement raising
a trust and constituting a valid obligation to make a return of the
proceeds during the time stipulated. The contention of the parties
therefore isnot found to violate any provision of the Heddya, and
the transfer is complete.”

This decision may, at first sight, seem to be in conflict with
the doctrine of the Hanafi lawyer Abu’l Kasim as-Saffar(l), but
it must be borne in mind that, in the Hanafi Law, much of the
voidableness of conditions arises from the character of the Arabic
expressions. As a general rule, it may be stated that, where the
intention to make an absolute transfer in prasenti of all pro-
prietary right is clear, any condition which derogates from the
imimediate completeness of the gift is regarded as void. Where the
condition, however, may be given effect to without in any way inter-
fering with or detracting from the immediate completeness of
the gift, or rather the immediate transfer of the right in the
substance of the gift, the condition as well as the gift are valid.
If a man were to give absolutely his property to another and
place the donee in possession thereof, so far as 4ts nature admits,
to use the language of the Majm‘aa-ul-Anhar, with the condition
that the whole or a portion of the income should be given to him,
the donor, or to any body else during his life-time, such a reservatiorn
or condition would not prevent the property vesting immediately
in the donee. The condition, therefore, would be valid. So also,
if a person were to make & gifb subject to the donee paying the

(1) ante, p. 135.
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donor’s debbs., and place the donee in possession of the subject-
matter of the gift, the condition would ba valid. Or, if a donor
were to make a condition that the donee should give a part of the
"income or pay an annuity to his heirs in perpetuity, and give effect-
to the donation by transferring the subject thereof to the dominion
of the donee, as the condition in no wise interferes with the
completeness of the gift, both the gift: and the condition would
become operative in law. In this view, the decision of their
Lordships in the Privy Council seems to be in absolute accord-
ance with the Hanafi Law.(1) ‘

But where the donor continues to exercise rights of ownrr-
ship over the property inconsistent with the transfer of  proprie-
tary interest, the ‘gift has been held not to be operative.(2)

Gifts dependent upon contingencies ‘are void, as stated before, Contingent
according to both the schools. For example, a condition for the gift.
avoidance of a debt in words like the following :— When
to-morrow comes and thou happenest to die, then thou art
discharged from my debt,” is null and void. Or “ ghouldst thou
die of this disease, this house is thine,” in all these cases the gift
is absolutely void. But a condition implying an immediate
operation of the gift would be valid; for example, if a man were
to say to another, if you owe me any moncy, I absolve you of
it,” or *you will be absolved of my debt when I die.”(3) (In the
last case it becomes a legacy)-

When a person says to another, * that house is for thee; if Hanafi
thou diest before.me it is mine, and if T die before thee it is thine,” doctrines.
it is technically called a rukba. According to Abl Hanifa and
Mohammed, says Tahtiwi, such a transaction is void; according
to Abfi Yusuf, it takes effect as a gift. “ But the former doctrine
is correct. ”

- When a property is made over to another by way of a
rukba, it will be held as an ’adriat, that is, the donee shall have
the loan of the thing without any disposing power over it, subject
to the option of the domor to resume his gift or loan at any
time.

(1) In this case the parties were Shiahs, and their Lordships could have main-
tained the gift as well as the condition on the basis of the Shiah ' Law without
reference to the Heddya which is a work on Hanafi Law.

(2) Nawab Ibrahim 4l Khan v. Ummai-ul-Zuhra [1896], L. R., 24 LAl

(3) Radd-ul-Muhtdr, IV, p. 194 ’
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Under the Hanafi Law, a life-grant or *umra, if made in terms
which imply an absolute gift, takes effect as a hiba, the condition
limiting the gift being held void. A gift to 4 for life and remain-
der to B takes effect as an absolute gift to 4,—to use an English
expression, gives him an estate in fee.(1)

A mere grant of the usufruct of a thing however, is. in the eye
of the law, simple ’adriat or commodate loan which implies on the
part of the donee the obligation of returning the self-same thing.(2)

The gift of a thing, which has been lost, when “ recovered,”
1s bad, according to Abfi Yusuf. For example, if a man were to
say to another, “T give thee the pearl which T have lost, recover
it and take it.” It would be a void gift, being the gift of a mere
speculation. Zuffar, on the other hand, holds it to be valid and his
rule appears to be the law.(3)

But the gift of an enforceable right is valid by consensus. For
example, 4 may be entitled to a property which is in the possession
of B. A gift hy 4 to C of the property or rather the right to the
property is valid.

A gift of a building without the land on which it is situated
is valid.(4)

If the gift is made with an option to the donee to accept it or
not, the option must be exercised at the place where the offer is
made or when it comes to his knowledge.

If the donor make a gift reserving an option to himself to
recall it at his'pleasure, the gift is good and the option void.

A gift does not become void on account of an invalid condi-
tion.  Accordingly, when an arrangement is entered into between
a husband and wife in regard to their respective rights, and pro-
perty is conveyed thereunder by one to the other, it takes effect as
a gift and does not become void for any invalid condition. ** But
sale, mortgage, and lease,”” adds Kazi Khén, *“ would be void for
invalid conditions.”

(1) Ahmed bin Hanbal and others. says the Durr-ul- Mukhtir, have held
a rukba to be invalid and an “wmra to be valid on the authority of a tradition of
the Proplict who declared that when a grant is madc for another's life he
takes it for his life. ' :

(2) * A mere grant of usufruct is an adriat in a thing which can be used
without being destroyed, but things which must be consumed in use, imply gift
except in the case of money ;" Faldwai Kdzi Khdn, IV, p. 230.

(3) Radd-wl-Muhtdr, Vol. 1V, 795.

(4) Durr-ul-3Mukhtdr, p- 236.
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Where a man purchases a house and after obtaining possession
thereof makes a gift of it, and subsequent to the gift another per-
son obtains possession of a moiety on the ground of ‘pre-emption,
the gift as to the remainder is invalidated so far as the donee is
concerned. In other words, he may return the remaining portion
of the gift or keep it.(1)

An acknowledgment of hiba implies an acknowledgment that Apn ac-

all the necessary formalities were complied with. If a man were know-

to say, I have made a gift of a certain property to . Zaid,” such lefdg’:‘;f“t
acknowledgment will be effectual also as to possession ; (2) in other& e&e(é-
words, that he had delivered possession according to law. In thig tual as to
view, where a gift is made in writing, and the donor acknowledges L
at the time the deed is registered under the Indian Registration

Act, that he had complied with all the requirements of the law, it

would imply that possession had been duly parted with. If this

view be correct, then the ruling in Mogul Shah v. Mohammed

Saheb,(3) can hardly be said to be in conformity with the
Mahommedan Law. '

At the sume time, it must be noted that such an acknowledg-
ment raises merely a presumption and is not a conclusive proof
that seisin had been delivered. In this connection, however, two
matters must be borne in mind ; first, the relation of the donee to
the donor, and secondly, the ability of the donor to give possession
within the meaning of the Mahommedan Law. For example, if
the donec is an infant to all intents and purposes under the guar-
dianship of the donor, delivery of scisin will not be required. Again,
if the subject-matter of the gift is landed property and the donor
is too ill to send for the tenants to make them attorn to the donee,
his mere handing over of the title-deeds together with the deed of
gift ought toamount to a sufficient authorisation to take possession
of the property.

[f o man direct his partner to give his share of the partner-
ship assets to his adult son, and at the same time authorise the
son to recelve the same, it would take cflect as a complete
gift.

(1) Durr-ul-Mukhtdr, p. 236 (2) Nawddir.
(3) (1887] L L., 11 Bom., B17.
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SectioN 1V,
SHIAH DOCTRINES—LIMITED KEsTATES.

THE Shiah Law recognises, to the fullest extent, the vaiidity
of limited estates and deals with the subject under a special chapter.

For example, if a grant is made by A4 to Bfor B’s life, B would
take, under such a grant, an estate for life ; and on B’s death the
property would revert to the donor or his heirs. Similarly, a
grant to B for life and then to C, absolutely : or a life-estate to B
and then to C for life, and thereafter to D absolutely, is valid
under the Shiah Law. So also a grant may validly be made to
4 for his life and thereafter to 4’s children absolutely. In
other words, an estate for life or for several lives in succession is
valid under the Shiah Law.

Commenting on the passage in the Shardya-ul-Islim, ** and
if one say ‘I have given this house to you and to your descen-
dants by way of *umra, thesame is ‘“ wmra,” the Jawdhir-ul-Kaldm
says ‘‘the same (i.e., the ‘wmnra or life-estate) shall, therefore,
continue te be binding so long as the descendants may be exist-
ing, and on their extinction the benefit shall revert to the donor.
But as regards the house itself, the same remains (always) the

~ property of the owner.” (1)

Shiah doc-
trines—Ilife-
estates,

It is a matter for consideration how far the principle of the
Tagore Case(2) will apply to these provisions of the Shiah Law, which
does not require that the ultimate donees should be actually or
constructively in existence at the time of the gift. So long as the
first ““ taker ” is in existence at the time the gift is made, the
disposition becomes operative under the Shigh Law; the sub-
sequent donees being required to be in being only when the inter-
mediate estates come to an end. And the delivery or transmuta-
tion of possession in prasenti effected in his favour enures to the
benefit of the persons entitled to * take’ after him, for the
reason, asis stated, that the change in the character of the
possession once made fixes upon the grant the indicia of a bond

fide transaction.

(1) According to the Jawdhir there is no difference so far as the legal effect is
concerned between an "umra, sukna or rukba.
(2) 9 B. L. R, Supp. 377; L. R, L. A., 47.
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Temporary grants or limited estates receive different names Tempo-
according to the object with which such grants are made or such rary
estates are created.(1) %ﬁ;:?tt:d or

(a) Hubs signifies literally the tying-up of property ; techni- estates
cally it means settlementsor grants limited to a certain time. Hubs rl?:eéhiah
is an act by which the proprietor confers on another Person 1,q.v.
“gratuitously,” that is, without any consideration, the enjoyment
of the use or usufruct of a thing with a reservation of the owner’s
right of property in it. The reciprocal consent of the con-
tracting parties, "expressed or implied, with transmutation of
possession, suffices to render the contract valid. This is analogous
to the ’adriat of the Hanafi Law.

(b) * The enjoyment of the use or usufruct created for life,”

—in other words, a life-estate, is called al-‘umra.

(¢) The enjoyment of the use of a house, without any right
of property in it, is called as-sukna, * right of habitation.”

(d) The enjoyment of the use or usufruct of a thing for a fixed
and determinate period is called ar-rukba. This word literally
signifies servitude and is applicable to the condition, which dero-
gates from the completeness of the gift and cuts down an absolute
gift to a limited estate.(2)

There is no special formula for effecting such a contract, but
it may be made in the following words, such as, ““I have granted
to such a one the enjoyment of such a house or such a land for his
life or for such a time,” or in any other words, which express the
intention of the proprietor. When it is for the life of the grantee,
it is also called an ’umra. The execution of the contract becomes
obligatory after the delivery of the property. The contract by
which the enjoyment and use of a house or habitation is conferred
upon any one is put an end to by the death of the grantor, unless
there is any other period fixed for it.

When a grant is made in these terms, “ when you die it will
revert to me,” the reversion will take effect by the death of the
donee.

When the grant of the usufruct is made for a limited and de-.
terminate period of time, the contract becomes obligatory at the

(1) Jawdhir-ul- Kaldm, chapter on Sukna, p. 619 ; Comp. Banoo Begam
v. Mir Abid Ali [1907), 1. L., 32 Bom., 172.
(2) See the example given in the Mabsit, the Ghunia, Jdm*aa-ush-Shittdt, &e.
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moment of the delivery of possession, and the proprietor cannot
tesume the subject-matter of the grant until after the expiration
of the term fixed. * A grant made for the life-time of the donor does
not terminate upon the death of the donee ; the right passes to his

heirs who enjoy the samo until the death of the grantor.
A grant of the usufruct without determination of period might

be revoked at any time at the will of the grantor.

Shiah doc- A limited estate, or the grant of the usufruct of some property
tt:gm:;&l?ei; for a determinate period, does not terminate by the sale of the
* substance of the thing ; the grantee has the right of holding posses-
sion of the thing given and enjoying the usufruct until after the
expiration of the term of the grant.. “ Of every thing of which
a wakf is valid, the *umra or granfixig for life is valid also, and the
grant is not invalidated by the sale of the thing, for the purchaser
must fulfil to the life-tenant whatever was conditioned on his behalf.”(1)

(1) Seealso the Kifdyet-ul-Ahkdm, the Haddik-un-Nddiréh and the -Tdzkirel-
ul-Fukaha. - In the Haddik, Vol. V, p. 614, occurs the following passage :—

‘“ It is well known among Jurists that sukna, *umra and rukba do not become
null and void by sale.”

¢ Since you know that the sale [of the property] is valid in these cases, as the
benefit accruing therefrom has already been granted to another [the person enjoying
the sukna or 'umra], the purchaser, if he be aware of the fact, has no oplion [to
put an end to the grant] because of his having purchased a thing the profit of
which has already been disposed of. It is therefore obligatory on him to wait till
the expiration of the period or [the termination of] the life-interest, after which
the bepefit will revert [to him]. But it is lawful for him, pending the period and
during the subsistence of the life-interest, to derive benefit out of the property
by sale, gift, emancipation and such other acts as'do not interfere with that
particular interest of sukna or ‘umra.”

In the Tazkirat-ul-Fukaha, Vol. II (Chapter on Wakf), the same rule is thus
stated :— ]

“If Zaid makes a gift of his house to ’Amr by way of a sukna, "umra or rukba,
it does not cease to be his property ; and it is lawful for him to sell the house.
In such case the sukna or *umra does not become null and void ; nay the- sdkin
(person enjoying the sukna) is entitled to the right of residence, which is already
made over to him ; consequently, if the purchaser were aware of the fact, he has
no option to annul the contract, but if he was not aware, it is optional for him to
cancel the sale or to confirm it at the full price with a view to derive any other
benefit from the property.

The same doctrine is enunciated in the Kifdyat-ul-Ahkdm :—

‘‘And whatever can be given away as wakf is lawful to be given away as
“'umra orrukba. Anestateso settled does not become null and void by sale—nay the
fulfilment of what is stipulated is obligatory and the purchaser shall wait till the
expiration of the period or [termination of] the life-interest, after which the profit
reverts to him.”’

In the Jdm‘aa-s-Abbdss, the rule is slated in the following terms :—

“‘If a person were to say to another * reside in this house so long as you are’
alive,’ then there are three conditions necessary for the same. Firs, proposal such -
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The right of sukna or habitation granted in general terms
empowers the grantee to live in the house with his relatives and
children ; but he cannot transfer. the right to any other person
unless there is a special condition to that effect.

"Agrant of a suknato A and his children will give tn the
grantee and his children, or the survivors, the right of residing in
the house until the death of the last surviving child.

A grant limited to the donee and his wd-mundagdn(l) (those
whom he leaves surviving), confers a life-estate on the donee
and the persons existing at the time of his death, and reverts to
the grantor or his heirs upon the death of the last surviving
member of the grantee’s family.

The passage in the Shardya, that a grant to 4 and his ’ekab
only takes effect as a life-estate, as if the word akadb was not men-
tioned, refers to the case of an ’wmra, the author of the Shardya
being of opinion that the mention of the word ’ukab (which signifies
literally ‘a person coming after ’) is not like the mentior: of descen-
dants(2) and therefore does not convey an absolute estate.

as, ‘I have given youroom insuchand suchahouse’ or ‘I have given you a life-
interest [in such and such an estate]’ or ‘I have given you such and such a thing
for such and such a time’ and such other expressions as may be in keeping with
‘the above ; secondly, acceptance; thirdly, possession. And if the act of caus-
ing one to reside in a house is made contingent on his (the grantor’s) own life or to
that of the resident or if no time is fixed, it (the contract) becomes binding on his
(the sdkin’s) taking possession [of the house], and the same reverts to the owner
after the death of any of them as stipulated. Hence, if one says ‘ you are to re-
side in this house so long as you are living, the same reverts to the owner on the
death of the grantee [lit. sdkin, resident)]. And as to this case, if the owner dies
it shall not be lawful for the heirs of the owner to eject the sdkin. And if one
says ‘reSide in this house till the time of my death’, then the sdkin should vacate
the same on the death of the owner. But if the sikin dies before the owner,
it shall not be lawful for the owner to eject the heirs of the resident during his own
lifetime, If the contract isnot made contirgent ondeath, he cau eject the sdkin
whenever he likes. And whatever may lawfully be given by gift may be
" given in sukna and 'wmra. The contract of sukna is absolute, and the sikin
is entitled to rgside in it with his family (only) unless is stipulated for other
people besides them in which case it is lawful for them [also to live there].”

In these excerpts, mention is made of one donee only for the purpose of
illustrating the doctrine enunciated. But the principle is clearly applicable to-
several donees taking limited interests one after the other; See the Jawdhir-ul-
Kaldm, Chap. on Gift.

(1) Wé-mundagan includes such persons es the deceased leaves him surviving
" in his family, whether an heir ot not, e.g., a son and the son of a pre-deceased son,
widows, daughters, children’s children, &o.

(2) Jawdhir-ul-Kalam, Chap. on Gift.

AA, ML ) m
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An ’umra and rukba, for one life and for a limited period to
his wd-mundagdn (those whom he leaves surviving), is valid;
s0 also an ’umra for several lives in succession.

A rukba for an intermediate period is valid, but is resumable
at the will of the donor. A sale of the subject of the grant would
put an end to the grant.

The grantee cannot let a house or mansion given to him for
habitation without the special permission of the grantor.

All grants constituted in favour of definite individuals, wcith-
out specification of time, terminate by the decease of the proprietor
or grantor, and become a portion of his inkeritance. A grant to
A in these terms, < if you die before me, ths property will revert
to me ; if I die before you, it will become yours,” will take effect
according to some, in case the donor predeceases the donee, as an
*umra in favour of the latter ; according to others, as an absolute
gift (provided there is no other limitation.)

According to Makki, the Shaikh. and others, a succession of
life-estates is valid and lawful.(1)

Where a grant is to A, and his children, ** generation after
generation,” or where a grant is made to A, with the addition of
the usual expression which implies a perpetual descent in the gran-
tee’sline, e.g., naslan b'aad nasl batnan b‘aad bain, the grant conveys
to the grantee an absolute estate, the terms used implying perpetu-
ity of the grant. In fact, a grant to the donee and his descendants
gives to the donee an estate in fee subject to no restraint of any
kind upon alienation or otherwise.

In the case of Nasir Husain v. Sughra Begum (2) it appeared
that the plaintiff’s father, Zulfikar Husain, executed, on the 23rd of
November 1868, a deed of gift, in respect of a certain house belong-
ing to him, to his cousins, Ali Muhammud Muzaffar Husain and
the defendant Abdul Muzaffar, and by another deed of gift duly
registered and executed on the 14th of December 1872, he assigned
his proprietary right in the same house to the plaintiff Nasir
Husain. The right of Aii Muhammad, one of the above-named
transferees under the deed, dated the 23rd of November 1868, was
attached in execution of a decree against him held by the defendant
Sughra Begum. The plaintiff objected in the execution depart-

(1) See post, p. 111.
(2) [1883] U L., 5 All, p. 505.
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ment, but as his objections were disallowed, he brought a suit to
establish his right to the house in dispute and for a declaration that
on the death of Ali Muhammad all his right in the property
ceased and terminated. The main point for determination in the
case, therefore, was whether under the terms of the instrument of
transfer, dated the 23rd of November 186X, the proprietary right in
the house had passed to the transferees. The material portion of
that instrument was as follows :—

‘] Liave of my own accord and free will given the house to my brothers Ali
Muhammad Muzatfar Husain and Ab.lal .\lugzlffﬁr for their residence and thar
of their heirs, gencration after generation. 1 or my heirs neither have nor
shall have any claim regarding the house in -,uo;:inn; but if the said brothers
or their heirs attempt to scll or mortgage the house, I or my heirs shall have a.
claim to the house: so long as a sale or mortgage i< not effected, ] or my heirs
shall have no connection or concern with the house,

The Court of First Tnstance held that the right of Ali Muham-
mad, one of the donees. was heritable and transferable, and dis-
nussed the suit. The plaintiff appealed to the High Court, con-
ending inter alia that the parties to the suit being Shiahs wwere
not governed by the texts of Mahommedan Law relied apon by the
Lower Court which were applicable to Sunnis. .
The High Court of Allahabad in affirming the ]uddmvnt of
the First Court made the following remarks :—

“ We ave of opinion that the Subordinate Judge has come to
« right conclusion in this case, and that the house, the subject of
the suit, was taken by the.defendants not merely for the purpose of
residence but absolutely. The operative words in the deed of gift
are very clear and strong.” (After stating these words the learned
Judges continued as follows) :—* Now the meaning of such a con-
veyance 1s perfectly clear. The purpose and inducement of
the gift of the house is residence, but the gift itself is to the
donees and ‘their heirs, generation after generation,” and what
follows is merely in the nature of recommendation, and has not
in law the effect of limiting the estate in the house itself. This is
the construction of such an instrument under all systems of law,
European or Indian. It is clearly conformable to the law of
England, and the Subordinate Judge shows that it is in accord-
ance with Mahommedan Law.” :

It was argued at the hearing on behalf of the appellant that Nasir
the partles in the present case are Shiahs, and that the text of the H parrin

. v. Sughra
Mahommedan Law and of the other authorities referred to related Begum.
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to the more numerous Moslem sect, the Sunnis. The parties in
the present case are undoubtedly Shiahs, and if their Imameea Law
had contained any precept or provision inconsistent with the Sunni
Law referred to by the Subordinate Judge, it would have been our
duty to have given effect to such a state of things. But the care-
ful examination which we have given to the doctrines of the Ima-
meea Code as expounded by Mr. Baillie, 1869, page 226, et seq., has
convinced us that there is no difference on this subject between the
two systems of Mahommedan Law. In fact, while the Sunni Law
is very distinct, the Shiah or Imameeca Law is silent on the subject ;
the intention in the latter system evidently being the adoption and
application of the Sunni rule to Shiahs(l), where their own
Imameea Law does not speak, the only cases of gifts of this nature
alluded to in vhe latter being gifts plainly limited to a life-interest.””

“ There is a passage in Baillie’s Imameea Law, pp. 226-227,
which, if expressing undoubted Shiah doctrine, perhaps deserves
some notice. The passage is this:—If one should say, ‘I have
given this mansion to thee for life, and to thy successor,” it would
only be an ’umra for his own life, and there would be no transfer
to the life-holder according to the most approved opinion, just as
if he had not said ‘ to thy successor.” " If such is the Imameea
Law, it is difficult to understand and still more difficult to appre-
ciate a limitation of interest which necessitates the striking out from
the words of gift 1ts distinctly expressed ‘extension to a successor.’
The author does not explain what he is pleased to call ¢ the most
approved opinion.” It is at least a most arbitrary construetion of
the gift confessing as it appears to do that it could not stand if the
terms ‘ to thy successor ’ also remained part of the gift. In the
present case, however, the estate given hy the gift is conveyed in
much larger terms giving the house to the donees ‘for their
residence and that of their heirs, generation after generation, I or
my heirs neither have nor shall have any claim régarding the
house in question,” words which, if they are capable of any legal
meaning, clearly and distinctly bestow the right to the thing
given absolutely.”

(1) This view is founded on a clear misapprehension of the Shizh Law,



CHAPTER III.
THE REVOCATION OF GIFTS.

REGARDING the power of the donor to revoke a simple hiba or Revoca-

a gratuitous gift, there is considerable divergence between the tiog—_;
schools. 7 Sggf%ﬁ-
According to the Shafeis and Malikis, no gift (excepting such as liki Law.
have been made by parents to their children) can be revoked,
whether change of possession has taken place or not. This, of
course, is independent of the ground of coercion or want of
-comprehension. :
The parents, however, may revoke gifts made by themselves
to their children. But this right of revocation is not absolute.
When the gift is in the nature of g sadakah (a grant or donation
made with the object of securing happiness in future life, or for
deserving the reward of God), the gift is irrevocable.
The parents are also precluded from revoking their donations
to their children under the following circumstances :—

(1) When the subject-matter of the gift does not retain its
original form, or has disappeared ¢n toto or in part, or has been
s0ld or exchanged ; mere increase or decrease in the value, from a
Huctuation of the market, does not come under this head.

(2) When the donee has contracted a marriage and that
marriage has taken place in consideration of the thing given.

(3) When the donee has died and the property has passed
to his heirs.

According to the Shigh Law, ‘“after possession has been taken Shiah Law.
of a gift, it cannot be lawfully retracted when made in favour of
parents (according to genersl consensus), nor even when the donee
is any other relative, by consanguinity, of the donor, though on this
point there is some difference of opinion, which, however, is not
approved.” Nor can a gift made to the wife by the husband or
to the husband by the wife bé revoked according to the Shaikh
(the author of the Mabsiit) and an influential body of lawyers, ;,
if transmutation of possession has taken place. They hold that of a gift.
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husband and wife stand on the same footing in respect of their
_mutual gifts as kindred by consanguinity. These Shiah lawyers
are in accord with the Hanafis, who, as will be seen afterwards,
hold that the marriage-relation prevents the revocation of gifts.

The author of the Shardy«, however, though he declares it to be
abominable for a wife to revoke a gift made to the husband and fora
husband to revoke a gift made to the wife, does not apparently
consider it illeggl. Considering, however, how much of the
moral, or rather ecclesiastical, is mixed up in the Shardya with the
legal, Tam inclined to think in the result he agrees with the Shaikh.

A gift to a stranger may be revoked at any time so long as
the substance of the thing given is in existence. After it has
perished or changed ownership. there can be no revocation.
In like manner, a gift cannot be revoked if anything has been
received in exchange, thougli the exchange should be of little
value. Mere use by the donee of the rthing given is not
sufficient to preclude the donor from revoking, unless in the use
by the donee the subject of the «ift has substantially changed
its character. A question., however. arises whether when trans-
mutation of possession has taken place, the donor can revoke
the gift without the consent of the donee.

According to the Hanafi Law, though the revocation of a gift
is worthy of reprobation from a moral point'of view, vet it is not
illegal. The revocation of a git. =ays the Fatdwai-Alamgire, ** 1s
abominable under any circumstance. but is valid nevertheless.”
The consequence of this principle is that in every instance a gift
may be revoked before delivery of possession, but after transmu-
tation of possession has been effected, certain kindsof gifts cannot
be revoked, whilst the others may be revoked under the decree of
the Judge or with the consent of the donee.

When a gift is made to a blood relation w1thm the prohibited
degrees and delzverj of possession has taken place, the donor has ne
right of revocation.(1) In order to make a gift irrevocable, it will
be seen that not only must it be to a blood-relation but such relation
must be within the prohibited degrees. A gift to a cousin is not
irrevocable, inasmuch as a cousin is not within the prohibited de-
grees. Similarly, a gift to the mother of one’s wife is revocable
as she, though mthm the prohlbxtcd degrees is not a relation.

(1) See Enaet Hossein v. lecoobunms «a 1869, 11 W. R., 320.




HANAFI DOCTRINE. - 151

In the case of gifts to persons other than relations within the Hanafi
prohibited degrees, previous to delivery the donor can revoke the {"::;Eg\c'of
gift of his own motion either in whole or in part. After delivery, gifts.
he must obtain either the consent of the donee or the decree of the
Judge to validate the revocation:  E.G., where a gift has been
completed by delivery of the property to the donee, and the donor
seeks to revoke it on grounds apart from ‘fraud, misrepresentation
or undue influence, such revocation canonly be effectuated by the
decree of the Court, unless the donee consents to return it to the
donor without recourse to the Judge. Gifts obtained by fraud or
compulsion are voidable in all cases.

All the jurists are agreed in holding that a revocation under
a Judge’s decree is a cancellation of the original gift, but there
is some difference of opinion whether revocation by mutual consent
1s tantamount to cancellation. The tendency of precedents, how-
ever, is in favour of its being a cancellation. Thus, when one person
has given a thing to another. who gives it to a third party and then
revokes the gift, the powert of revocation becomes re-vested in the
first donor ; but this would not be the case if the second donee was
to return the thing to his donor by way of a gift’; *for the second
revocation being a cancellation, it follows that the thing given re-
turns to the former state of property, and that the donor becomes
again the proprictor without any necessity for taking possession
anew.”  After revocation the subject of the gift constitutes an
aninat or trust in the hands of the donee, so that if it should perish
e is not responsible for the loss. But when the revocation is
neither by a Judge’s decree nor by mutual consent, and the donee
gives back the subject of the gift to the donor who accepts it, he
does not again become the proprietor of it till he has taken
possession.  When the donor does obtain possession, the gift by the
donce takes cffect asa revocation by the Judge’s decrce or by
mutual consent, and the donee has no power to revoke it.

AbQ Yusuf is reported to have held that, until an order Power of
hasbeen passed by a Judge for cancelling a gift, the donee may use revocation.
and dispose of the subject of it ; but any such use or disposal, after
the Judge has made his order, is unlawful ; and the opinions of Ab
Hanifa and Mohammed are to the same effect. If the subject of
the gift should perish in the hands of the donee, after the passing
of the Kazi’s order and previous to the donor’s retaking posses-
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sion, the donee is not responsible for the loss, unless possession had
been demanded of him and he had refused to give it. If, after
a gift has been revoked but before any decree, the donee should
give the subject-matter of the gift to the donor who takes posses-
sion, it would take effect as a revocation by order of the Judge.
Suppose the donor expressly foregoes the power of revocation,
it still remains intact and does not “ drgp..”” But if the right of
revocation is compounded by the donor for something given to him

by the donee, the composition is valid and the thing becor 2s an
exchange which extinguishes the right of revocation.
Revoca- The revocation must be effected in appropriate terms, such
tion _ as, “T have revoked the gift,” or *“ restored it to my own property,”
;nx\;)srisl;e I or “ I have cancelled or dissolved it.”
words. If without using any such expression, the donor contracts to

sell the subject-matter of the gift or togive it in pledge, such act
would not amount to a revocation. And if the revocation is con-
ditional, it is ineffective. Wor example, if he should say, T owill
revoke,” or * this gift will stand revoked whensuchan event hap-
pens,” or ““ on such a date,” it would not be valid, because revoca-
tion can neither be suspended on a condition nor referred toa
future time.(1)

Cireum- A gift is not revocable under the following circumstances :—
stances (@) When the subject-matter of the gift has passed out of
i%?g . the possession of the donee by gift, sale, or any other form of
gift is not elienation by which the right of property is transferred ;

revocable. () When the donee is dead and the subject-matter of the

gift has devolved on his or her heirs :
(¢) When the donor is dead—in other words, his heirs have
‘not the power of revocation, the option of revocation beinga per-
sonal right in the donor ;

(d) When the thing given is lost ;

(¢) When the gift is for a consideration ;

(/' When the subject-matter of the gift has altered in sub-
stance in the possession of the donee ;

() When an increase or accretion has taken place in the
thing given, and such increment or accretion is of such a nature as
to be united with or inseparable from it.  And it makes no differ-
ence in the irrevocability of the gift whether the increase he in

(1) Fatdwai-Alamgiri, IV, p. 537.
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consequence of an act of the donee or without such act, and whe-
ther it has issued frem the thing itself (such as fruit on tree.;,) or be
an accession to it (such as accretion by growth). But it must be
incorporated with or form part of the body of the subject-matter
of the gift and imply an addition to or enhancement in its value.
Dyeing, sewing, porterage, &c., are considered as causes which
extinguish the power of revocation ;

Mere transfer from one place to another, when it adds to the
value and has occasioned expense, is sufficient to prevent revoca-
tion. A separate increase does not prevent the revocation of a gift
nor any loss or damage sustained by the subject of the gift ;

(k) When the donor and donee stand to_each other in the Hal;afi
marital relationship. But such a gift in order to be irrevocable Law—

must be made during the subsistence of the relationship. For

Marital
relation-

example, a gift made prior to marriage may be revoked. But ship bars

when a gift is made during marriage and the relationship is after-
wards dissolved, the gift cannot be revoked. Difference in the
creed of the married parties makes no difference in the irrevocabili-
ty of the gift.

(1) Relationship of blood within the prohibited degrees is a
bar to revocation, without any restriction as to the creed of the
donor or the donee.(1)

(7) The natural growth of the subject-matter of the gift also
debars the donor from revoking.

Where the power of revocation exists, it may be exercised
either with reference to the whole or a part.

(1) E.g.. Parents and grandparents how high soever and children and their
descendants how low soever ; sisters and brothers and their descendants, paternal
and maternal uncles and aunts ; Radd-ul- M uhtdr. '

“If a person make a gift of anything to his relation within the prohibited
degrees. it ix not lawful for him to resume it ; Heddya.

Where an alien who has obtained the protection of # Moslem State. while
living in the country of Islam. makes a gift to his Meslem brother. and then Toes
away leaving permission to the donee to take possession which is done, it is valid
in Jaw ; but if the gift was made by the Moslem to the alien brother and he went
to the Ddr-ul-Harb before acceptance, the gift would become veid; Mabsit.
Where a gift is made to the mandatory of a brother, it cannot be revoked.
And if the gift is rejected by the mandatory and accepted by the principal, it
is valid; Kinia.

See 5. 126 of the Transfer of Property Act. But under s. 129, nothing in Chap-

ter VII (Chapter relating to gifts) *~ shall be deemed to affect uny rule of Mahom-
medan Law,”

revocation.
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When a gift is revoked, the donor can exercise his proprietary
rights from the time the subject of the gift comes into his posses-
sion ; but he can give no antecedgnt effect to them. Thus, when a
man has made a gift of a house and delivered it to the donee, and
a house adjacent to it is sold, after which he revokes the gift, he
-has no right of pre-emption in regard to the second house.

When a debtor has been discharged from his liability, the
donor or creditor has no power of revocation in regard to the debt

discharge of S0 discharged.

a debt.

Sedakah .
not revoc-
able—

According to the Klhazdnat-ul-Muftiin, relationship arising
from fosterage or affinity does not bar revocation.

Where one person makes to another the gift of a horse, and
the donee has it trained, there is no power of revocation on the
part of the donor. Approximate accompanimeuts acauired after
the gift debar the right of revocation.(1)

The removal of the subject-matter of the gift from one place
to another at expense or with labour bars revocation. [l a man
were to make a gift of clothes to another who has them washed by a
washerman, the right is barred.

If a person make a gift of some dirhems to anather, wnd then
borrow them from the donee, the right of revocation is lost, the
character of the subject having changed.

As after delivery of possession revocation does not take elfect
without the decree of the Judge or the donce’s consent. if a person
were to make a gift and deliver possession thereof to the donee,
and after that were to take it hacl withant the donce s coraut, o

the order of a Judge, and the thing he lost. the donor is Hable for

damages,

CIfa woman make a gift to hier hushand and then allege that
it was extorted from her by foree or threats, her elaim should be
received.’(2)

When a gift is made simultaneously or jointly to a relative
within the prohibited degrees and to a person not so related, the
gift to the latter may be revoked.

(1) A sadakal or gift by way of u plous offering completed
by possession cannot be revoked.

(1) Fatdwai Kdzi Khin i loco.
(2) Probably when supported by primi jacie evidence—See: Moonshee
Buzlur Rahim v. Shamsuanisen {1865], 11 Moo. Ind. App. . 310.
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Any gift made with a view to recompense in future life is a
sudakah and irrevocable. A sadakah may be made in favour of
any individual, rich er poor, a'relation or a stranger. The ditierence
between hiba and sadakah consists in the object with which the do-
nation is made, viz., in the case of hiba, the desire is to increase the
mutual affection of the parties or to evidence eéteem(l); in the
case of sadakah the object is, as the Heddya puts it, *“ to acquire
merit in the sight of the Lord.” Vows for almsgivings, when ac-
tually carried out, take effect as sadakah and are governed by the
same rules. “ Sadakal requires seisin of the subject of the gift.
Like gift, it is not valid unless attended by seisin, as it is gratuitous
in the same manner as a gift.. Ne'ther is a sadakah lawiul where
it consists of an undivided part of a thing capable of division,
Retractation of a sadakak is not lawful; because the object in
making a sadakah is merit in the sight of God, and that has been
obtained. TIf also a person make a pious offering to a rich man, it
is not lawful to retract therefrom on a favourable construction of
‘the law, because to acquire merit in the sight of God may sometimes
be the object in making a picus donation to the rich. Tn the same
manner also. if a person make a gift of anything to a poor man, it
is not law ful to retract it, hecause the object in such gift is merit
and that has heen obtained.”

(U) Before delivery of possession, a gift may be revoked with-
out the order of the Kazi or the consent of the donee.

(¢) If possession has b en given to the donee, he is entitled to
retain the gift and use its profits until the Kazi has made his order.

(d) If a person were to make a gift of a house to another. and
the donee subsequently has it painted or plants trees in or about
it or in any way alters it. the gift is wrrevocable.(2)

(e) When a portion of the gift is destroved the remaining
portion may be revoked.

(/) Whena giftis made to two ghair-mahram(3) the portion of any
oneof them may be revoked, the gift as to the other remaining good.

(7) 1f a gift is made by two persons to one donee. anv one of
them may exercise the right of revocation in respect of his share
without the consent of the othc ' A

(l) Uxehlaf Fat(ium Kn,.; Kkén and Shurdya-ul-Islim in loco.
meaning of the word Sudukah, see post. )

(2) Comp. Nunda Singh v. Meer Juffer Shak, 1 Sel. B. 6 note.

(3) A relation not within the prohibited degrees.

For the
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(h) Express withdrawal of the power of revocation does not
destroy it.

Discharge (1) There is no power of revocation in the case of a gift of a
of a debt  debt to a debtor. The debt becomes satisfied or cancelle | by the
f::;g]?:dl_)e gift and therefore does not exist to be revoked. )

(7) If a person were to make a gift to another of a piece of
land, which is unoccupied at the time and destitute of buildings and
plantations, and the donee were to plant trees or erect buildings on
it, the donor would not be entitled to revoke his gift. A small
temporary erection, such asa shed, does not operate as a bar to
revocation. Any actual and substantial improvement is sufficient
to prevent the donor from exercising the right.

Acceptance (k) The acceptance by the donor of a consideration or ewaz,

of consider- however small, is a bar to revocation ; and though the ewaz for the

?;l(;:vﬁc:f"r gift may have been made voluntarily by a third person on behalf

tion. of the donee, its acceptance by the donor would deprive him of his
right of revocation.

(?) If the donee has given anything in exchange for the gift
and a portion of the gift proves to be the property of some other
person who recovers it from the donee, in that case the donee is
entitled to receive from the donor a proportionate share of the
exchange given by him. If on the contrary, any portion of the
considerati»n f>rm the property of another person, the donor in
such a case would not be entitled to resume a proportionate share
of the gift, but he may return to the donee the remainder of the
consideration or exchange in his hands and then resume his gift.

(m) When a person revokes his gift either by virtue of a
decree of the Kazi or with the consentof the donee, itisin effect a can-
cellation of the original gift and not a gift de novo on the part of the
donee and therefore seisin by the donor is not, in such a case, a
requisite condition.

(n) Revocation is lawful with respect to an undivided portion.
If a revocation amounted to a gift de novo from the donee to the
donor, seisin, say the Hanafi lawyers, would be a requisite condition,
and consequently revocation with respect to an undivided pertion
would not be lawfpl.

The principles dealing with the power of a donor to revoke
a gift are of importance in considering the question how far a trans-
fer subsequent to a valid donation is effective or otherwiwe. For
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example, if a person were to make a gift to his child and then pur-
port to sell it to another, such sale, though for a bond fide considera-
tion, would not be valid. Similarly, if the gift were to a relative
not within the prohibited degrees, who was put in possession of the
property and who subsequent to the gift made some alteration or
improvement in the same, a sale thereof by the donor would not
be valid, for in both these cases the right of the donor Liad become
extinguished and it was no more his to convey to another. The
Transfer of Property Act (IV of 1882) leaves untouched the pro-
visions of the Mahommedan Law on this point : (See s. 2, cl. d.)
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CHAPTER 1V.
RULES REGARDING CONSIDERATION OR EWAZ.

SecTioNn I.

THE DIFFERENT FKINDS OF Ewaz.

WE have so far dealt with gratuitous gifts ; grants or dona-
tions for a consideration stand on a different footing. According
to the original conception, which in itself was a development of the
earlier rules, ““ ewaz or consideration was of two kinds ; one which
was subsequent to the contract (of gift), the other which was con-
ditioned in it.”’(1) In other words, in the first case the considera-
tion was delivered to the donor after his gift, and the transaction
was treated as a case of mutual gift. There was no stipulation
regarding the giving of ewaz, but the moment it was received by
the donor his right of revocation dropped.

This evidently was the earliest form of a gift for a consideration.
The Hiba-bil-ewaz of later times is clearly a development of this
kind of gift. ’

Iy the other kind, the consideration was expressly stipulated
in the contract, and when once it was received the transaction ac-
quired the legal character of a sale. The modern hiba-ba-shart-
ul-cwaz has unquestionably sprung from the above.

Dealing with the first kind of ewaz—a consideration which comes
after the contract of gift—the Fetduwai Alamgiri says ** that an ewaz
of that kind requires discussion {from two points of view, viz., first,
what are the conditions necessary for the validity of such considera-
tion and when the thing [as ewaz] becomes such, and second what
isits nature.” Itthen proceeds to state the conditions. Summarised
they amount to this—in the first place, it must be distinctly speci-
fied that the consideration is in lieu of the gift, and that the consi-
deration should not form a portion of the subject-matter of the gift.
If the consideration be a portion of the gift, it would not be valid

]

(1) Fatdwas Alamgiri, Vol. IV, p. 549.
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.and there would be no cwaz. But if such a change has taken place
in the thing given, as would prevent revocation of the gift, part of
it may be constituted a consideration or ewaz for the remainder.
1f two things are given by two different contracts, one of them may
be given in exchange for the other. -It is also a condition that the
consideration must be secured to the grantor. If the grantor has
to make over the consideration to anybody else, or if a right is
established to the whole of it in anybody else then thereis no exchange
and the gift may be revoked. But if a portion of the ewaz
becomes lost the remainder is a good consideration for the entire
aift.(1)

As regards its ** nature,” the consideration which is given after
the « contract ~ is regarded as a gift ab initio. But though the sub-
ject of the exchange is regarded as a gift, the giver (the original
donee) has no power to revoke it after giving it.  And after posses-
sion aas been taken of the ewaz by the donor of the original gift, the
donee’s power to revoke the gift ceases absolutely. So that
whether the ewaz was given by the donee or by a stranger, with or
without his direction, neither the donor nor the donee can reclaim
from the other what he has become possessed of. ““ All the condi-
tions of gift are applicable to the ewaz,; and the transaction does not
come within the meaning of a contract of m‘udwizat, or mutual
exchange, either in its inception or completion. Hence,it1s not sub-
ject to shufd‘a [or the right of pre-emption]; nor can the thing given
be rejected on either side on account of defect ; so in, the Mulit
us-Sarakhsi.” ' S

“The second kind ot ewaz,” says the Fatdwai- Alamgire, ¢ is what fiba-ba-
is stipulated in the contract.” * When a gift is made on the cen- SR ¢
dition that something should be given in lieu thereof, the conditions :(::zs Zrcf:,_b
which apply to gifts shall apply to it, at its inception, so that an dition of
ewaz of property which is subject to the rule of mushd‘a, or anything txploon g6,
that admits of partition, is not valid. Property is not cstablished
in the subject before possession, and each of the parties may refuse
delivery. But after mutual possession has been taken, the effect
is that of sale ; and the donor cannot revoke his gift nor the donee
the ewaz. Shujd‘a (right of pre-emption) is established by the trans-
action ; and each of the parties may return the thing of which he

(1) Comp. Baillie’s Dig., 2nd Ed., p. 541.
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took possession for any defect.”” According to kyds (analogy),’
says the Fatdwai-Kdzi Khdn, “a gift on condition of an exchange-
ought to be a sale in its inception as well as in its completion.”
“ When a man gives a mansion to two men on condition that they
should pay an ewaz, or exchange of a thousand dirbems, the trans-
action amounts to a lawful sale after mutual delivery of possession §
0 it is stated in the Kinia.”(1)

Where a person gives an ewaz for the whole of a gift, it bars
revocation, whatever the amount of the consideration may be ; if the
ewaz be for a part of the gift, the part for which there 1s N0 ewaz
may be revoked, but not that part for which the ewaz was given.(2).
It is not necessary that the donee himself should give the consi-
deration, for an ewaz given by astranger is lawful, whether by the
direction of the donee or not. Where a person other than the donee-
gives the ewaz, he cannot recover it from the donee unless he (the
donee) made himself specifically liable for it.

“ The general principle in cases of this kind is,”” says the Fatd-
wai-Kdzi Khdn, * that when anything is demandable of a person
m specie, and is obligatory upon him, his direction to another to.
pay it is a cause of recourse 'against himself without any condition
of responsibility, and that when a thing is not demandable from a
person in specie and is not obligatory on him, his direction to another
to pay it is not a cause of recourse against him, unless his responsibi-
lity is made a condition of the payment.”

If the father of an infant were to grant to another, by way of
a gift, some property belonging to his child and receive from that
person something in exchange, he may revoke the gift, or the donee
may revoke his consideration, at any time they like. And when a
person has given something to a minor, and his father makes an ewaz
for it out of the minor’s property, the exchange is not lawful though
the gift were made on condition of anewas, The reason of both the-
above principles is obvious, for the father has no right to deal with
the property of the minor, except for certain specific purposes.

Where a man, suffering from an illness to which he eventually
succumbs, makes to another a gift of property of the value of a
thousand dirhems, having no other property besides, and the donee
gives an ewaz for the gift, of which the donor takes possession

(1) Fatdwai Alamgiri, Vol. 1V, p 551
(2) Sharh-i-Tahtdwi,
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ahd then dies, the ewaz being in his possession at the time
of his death, if the ewaz be equal in value to two-thirds or
more of the property given, the gift is valid, but if the
ewaz be less than two-thirds of the value thereof, the heirs
would be entitled to recover from the . donee the difference
between the value of the two-thirds of the subject-matter of the
gift and the actual value of the exchange. For example, if the
subject of the gift was worth 1,000 dirkems and the ewaz only 500
dirkems, the heirs of the donor would be entitled from the donee
to one-sixth of 1,000 dirhems, *“ though the ewaz might have been
stipulated for in the original gift.” The donee, however, may, if
he likes, return the whole gift taking back his ewaz, or :-store a
sixth of the gift and keep the remainder.

A condition for an exchange (ewaz) is valid if the subject
of the exchangeis sufficiently specified and not majhil (unknown).(1)
In other words, where a property is conveyed to another or a
grant ig purported to be made in lieu of a consideration moving from
the transferee to the transferor, the consideration should be
distinctly specified and must not be indeterminate.

The following examples taken from the Fatdwai Kdzi Khdn
will not be without value on this subject.

 Anything given in exchange for a gift barsrevocation. Nor
can the gift of an ewaz be revoked; it must be clear, however,
that the consideration was given in exchange for the gift.”

“ Any person other than the donee, whether with or without
the consent of the donee, may give an ewaz for a gift, thus destroying
the right of the donor to revoke the gift, that is, if he has accepted
the consideration.”

*“ If the consideration is given by a person other than the donee,
he may revoke the same unless the donee has made a bargain
with such person that the consideration will be paid back to him.”

‘““Even should there be any defect found by the donor in the
thing given by way of an exchange, he cannot revoke his gift.”

“ When a gift is made to two people and one of them gives

an ewaz for the share given to him, the denor may revoke as to
the other share.”

(1) Redd ul-Muhtér, IV, p. T79.
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“If agift is made to aminor, and the father or his executors
were to give an ewaz outof the property of the minor, snch grant
is not valid, and consequently the donor can revoke.”

“1If a person were to set upa claim to an ewaz and recover the
same, the donor can revoke, but if he were to recover only a por-
tion and there remained yet a portion thereof in the hands of the
donor, he cannot revoke, for the smallest consideration is sufficient to
destroy the power of revocation.”

“* If the subject-matter of the gift is recovered by another
person legally entitled to it, the donee may recover the whole of
the ewaz ; if a portion only is recovered by the rightful claimant,
the donee can recover only a proportionate share of his ewqz.”

“If the donee were toconvert a portion of the gift into wnother
substance and give it in exchange it would be a good ewaz. If a
person were t0 make a gift of one thousand dirhems to 4 who
gives in exchange out of the same one dirhem, this is not s good enaz
according to ‘ us,” though Zuffar differs.”

“If a Christian were to make a gift to a Moslem and the latter
were to give in exchange any prohibited article the exchange is not
good.” '

Where a gift is made by a minor to 4 who gives an exchange,
the gift is nuil aud inoperative nor does the ewaz vest in the minor.

In all these cases the consideration isnot a part of the contract,
And the rules stated above do not, therefore, apply to what in
modern times is called a hiba-bi’l-ewaz, which is a transaction of
quite a different nature, and partakes to a certain extent of the
second kind of ewaz mentioned in the Fatdwas Alamgiri, viz., where
1t is stipulated in the contract. In this kind of hiba-bi’l-ewez the
consideration is directly opposed to the object of the gift both being
in esse; there is no suggestion of one being subsequent to the contract.
The grant and the consideration are parts of one transaction. A
hiba-bi’l-ewaz, therefore, isa sale in all its legal incidents. In
sale, mutual seisin is not requisite to render the contract: valid
and the terms in which a contract of this kind is entered into
imply, ““ that the articles opposed to each other are present,”
and that there is no danger of either party suffering from the other’s
fraud. *Ihave given you this for that ” implies that the considera-
tion is present, and that the person will take care to receive it
before parting with his property, and the law therefore annexes
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to it the quality of a sale both with regard to .the condition

and the effect.

Suppose, for example, a person in making a gift expressed Seisin not
himself to this effect, that he had made a gift to and conferred upon ',sg:’g:,t,e =
another the proprietary right in his entire property in exchange of s/,
something given by the donee,—this is not a gift in consideration
of an exchange to be prospectively given, but it is a contract
of mutual transfer or sale both as to the condition and the effect.

In such a case, seisin is declared not to be a requisite condition.(1)

A hiba-ba-shart-ul-ewaz i3 a contract of a different descrip- g4,
tion from & hiba-bi’l-ewaz. The terms used in the constitution of shart.o.
such a hiba imply a contingency.” Thus :—“ T have given you this #*"=.
on condition of your giving me such a thing.” Now, it will be
observed that in this contract, its legal operation depends upon
the fulfilment of the condition, being the delivery and seisin of the
ewaz or consideration ; otherwise, if it were valid and binding
without such condition, the consideration might be withheld, and
it might thereby become, as it were, a nudum pactum. As to the
effect, this contract is declared to have the property of a sale,
after the condition is fulfilled, that is to say, after mutual delivery
of seisin it becomes in effect a sale.

For example, if a person were to declare that he had made g /iba-ba-
gift to, and conferred on another, the proprietary right to his entire :z)‘:z‘_z_‘l
property oncondition that the donee should give to him something contq.
in exchange for the gift, and the donee were to accept the condition,
it would be a gift ba-shart-ul-ewaz or a gift on condition of an
exchange. So long as the condition is unfulfilled, it is a gift
revocable at the will of the donor under the same circumstances
as a sumple gift. And for the same reason delivery of seisin is
necessary. But once the condition- is fulfilled the contract
becomes a sale. It is therefore stated in the Sharh-i-Chalpi that a
hiba-ba-shart-ul-ewaz “ technically, asregards the shart, is considered
in the light of & gift, and sale as to the effect. Seisin is requisite
to its validity and the gift cannot be said to be established until
the parties shall have delivered seisin to each other, but the property
conferred remains as formerly at the disposal of the donor.”

{1) See Meer Nujeeboolla v. Musst. Kuseema [1795), 1 Sel. R., 10, where it-
was held that to give validity to a hiba-bi’l-ewaz or gift. for consideration,,
se1sm 13 uwot requisite in Mahommedan Law ; aiso Chaudhri Mehdi Hassan v.
Muhammed Hassan [1908), 10 Cal. W. N,, 706. <
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Kwaz may The stipulated consideration may take any shape or be of any
:‘i’n‘éi;':g' kind. An ewaz, however small, is sufficient to make the gift
need not be effective. The examples given in the Fatdwai Alamgiri and
in specie. other works show that it need not be of a spec{ﬁc character. For
example a woman may give her dower-debt to her husband, s.e.,
- % % on condition that he should not ill- treat
her. If he fnlfils the stipulation, the gift takes effect; if not
the right to the dower reverts to or re-vests in her. Or, she may
release her dower on condition that he does not neglect her ;
in case of a hieach of the siipulation the title to the makr reverts to
ber.
Similarly, a man may make a gift on thec condition that
a certain payment should be made to him periodically by the
donee ; or that the donee should in lieu of the gift render some
service to the donor at stated intervals.
The efiect Where a gift is made with a condition attached to it, which
‘(’cto;: d'gl’z‘l‘;r‘] ) condition is not a mere problematical contingency, but capable of
attached 1o being fulfilled by the donee, or of itself in the natural course of
a gift, things, the condition is valid and so also the gift. Some examples
of this are given in the Sharh-i-Chalpi :—1It says, ““in the Bakdl;
it is stated from Abii Yusuf that if a man were to tell another © this
thing is for thee if thou likest,” and make it over to him, and the per-
son addressed reply, ‘T like ’ or * accept,’—the condition (shart) is
good. So also it is reported from Mohammed, if a date-tree begins
to bear fruit and the owner of the tree says toanother,  these dates
are for thee, if they get ripe,” or ‘ if to-morrow comes,’ it is lawful.
But 1f he were to say, ‘ these dates will be thine, if Zald enters his
house,’ it will not be valid.”

Gift wnd re. When a gift is made subject to a condition that the donee
lease do not shall have an option for three days within which to accept or reject,
:g:"':)"im the gift is valid if the acceptance be expressed before the separation
of stipgla. of the parties ; but if not accepted by him till after they have sepa-
tion, rated, it is not lawful. But when a gift is made on a condition
that the donor shall have an option for three days, the gift is valid,
and the option void: “ because gift is a binding contract, and
therefore does not admit of the option of stipulation.” ‘When a
person says to another, ‘ I have released thee from my right against
thee, on condition that I have an option,’ the release is lawful, and

the option void.” .
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“ A man to whom a thousand dirhems are due by another, Distinction
says to him, ‘ When to-morrow comes the thousand is thine’; or het‘:?gn o
* thou art: free from it,” or * when thou hast paid one-half of the pro- ;')fr:; ;,:3":
perty then thouart free from the remaining half,’ ¢ or the remaining gift with a
half is thine,’ the gift is void. But if he should say, ‘T haye “"Pdition.
released you 'on condition that you emancipate your slave,’ or
‘ Thou art released un condition of thy emancipating him by my
releasing thee,’ and he should say, ‘I have accepted,” or ‘have
cmancipated him,” he would be released from the debt.”

- The subject of vitiating conditions attached to gifts primarily Hanafi Law
intended to take absolute effect, has already been discussed.(1) Int t’;“g‘!."fi:s"‘
The principle is stated thus in the Sirdj-ul-Wahdj. ““ All our jurists cannot, be
agree in holding that when a gift is made, and a vitiating condition subject to
isattached to it, the gift in that case would be valid and the condi. ™itation.
tion void. For example, -if a person were to give something to V
another and stipulate that he should not sell it, the gift would be
valid, and the condition void. It isa general rule with regard to
contracts, in which seisin is necessary, such as hiba and rakn (pledge),
that a condition dekors the absoluteness of the contract, would not
avoid the contract, but drop itself.” In other words, where a person
intends to give absolutely and expresses hisintention by the use of
words which convey the meaning of an absolute gift, he cannot
impose limitations on the enjoyment or devoluticn of the subject-
matter of the gift so as to render the grant itself nugatory. But
where the * condition > has not that effect, where it forms, in fact, the
““ consideration ” for the grant, and the gift is made on the express
stipulation that the donee should do something or abstain from doing
something or should give something in return for the gift the contract
is valid in its entirety. For example, if 4 were io convey to B a
property in consideration of B maintaining him during his lifetime,
or of paying him, and after his death, to his heirs a-fixed -allowance,
there is absolutely, nothing illegal in the contract as the condition
does not make -the contract nugatorv ; sad if the grantee obtains
possession of the property upon that contract, the grantor or his
heirs would have the right to enforce the performance of the cove-
nant relating to the consideration against the grantee and all persons
deziving title under him.(2) In fact, once the tr:z.usfer 18 given
() ante, p. 133,

(2) See Mozaffur Hoesain Shaha v. Abdur Rahim Shaha, App. trom
Original Decree, No. 197 of 1896, decided on 27th August, 1897. -
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effect to, the grantee takes the property subject to the trust. And
any one taking the property from the grantee by sale, gift or
inheritance, takes it burdened with the trust in consideration of
which the grant was originally made. From the examples given
in the Radd ul-Muhtdr it will be seen that a hiba-ba-shart-ul-ewaz
is in the nature of an executory gift and the “grant” and
“ condition ”” are dependent upon each other ; so that the moment
the transfer is made the performance of the condition becomes obli-
gatory, and if the consideration fails, the contract becomes voided.
g;gﬁe‘:_fdt'h& “ When a woman makes a gift of her dower on certain condi-
by & wo:nah tions which are not fulfilled, the gift is null. For example, if the
to the dower-debt is released in consideration of the husband taking her
husband.  op g hajj, or not treating her with cruelty, or not preventing her.
visiting her relations ; and the condition or conditions are not ful-
filled, there is no abandonment of the dower.”’(1)

«When a woman makes a gift of her dower on condition that
the husband should give her something in return every year, and the
husband fails to fulfil his part of the agreement, the gift fails also,
for the gift in this case is a hiba-ba-shart-ul-ewaz, (that is an execu-
tory gift which is not completed and rendered perfect until the con-
dition as to the ewaz is performed.) And consequently when the
ewaz is not obtained the gift fails.” '

“ A woman makes a gift of her dower on the condition that
her husband divorces her, and the husband accepts the gift subject
to the condition, but does not divorce her, he is not absolved from
the dower-debt.”(2) ' ‘

The performance of the condition (shart) in & hiba-ba-shart-ul-
ewaz may not be restricted to the actual donee or assignee ; for the
transaction may take the shape of a conveyance of the subject-
matter to trustees for the benefit of a particular individuai, subject
to trusts in favour of others. For example, 4 may convey a pro-
perty to B and C as trustees for D burdened with the condition of
paying E and F certain allowances during their lives, or to them for
their lives and to their descendsnts in perpetuity ; in such case
the beneficial title of D is subject to the performance of the condi-
tion by the trustees. Once it has been given effect to by delivery
of seisin to the trustees it is a completed contract and enforcible
by the persons acquiring interest under it.

(1) Fatdwai Kdzi Khén in loco.
(2) Radd ul-Muhtdr, throughout.
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Gifts dependent upon the happening of a contingency are,
however, void. ' . :

If a woman were to say to her sick husband, ‘if you die of this Examples
sickness, you are released from my dower, or my dower is on you as °f contin- -
sadakah,’—this is void because it is & contingent gift.(1) Or if s o2 &ifts.
sick woman were to say to her husband, * if I die of this my disease,
my dower is to thee as sadakah,” or “ you are released of my dower,”
and she does die of the disease the gift is void, and the dower remains
due by the husband.(2) Similarly, if a person were to say to
another who owes him money *if you do not pay me what you owe
me till you die you are released ” this is void according to the Bahr
ur-Ratk. - But if he should 'say, “ when I die, thou art released,” it
would be lawful, says Kazi Khan. While if he were to say, “if I
die, thou art free from this,” there is no release, for this is contin-
gent. Similarly, if he were to say, “if thou enterest the house,
thou art free from what I have against thee.”’(3)

Tllegal considerations for the discharge of a liability are wholly
ineffective in making the discharée operative, e.g., if a person
were to say to another, “I would release you from my debtif you
wiould settle an important matter for me with the Sultan,—he is
not released, for this is a bribe.”(4)

~ As already mentioned, an ewcz or consideration under the
Mahommedan Law to constitute a hsba-bi’l-ewaz or to impart to a
gift ora conveyance tire characteristics of a ““gift for a consideration,”
may take any form or consist of any kind of gratuity, corporeal
or incorporeal. For example, in Muhammadun-nissa Begum v.
Batchelor(5) the High Court of Bombay has held that the relinquish-
ment by the uncle of his share in the property of a deceased Mahom- -
medan to facilitate the action of the Collector to obtain a certificate
of guardianship in respect of the minor niece’s property under the
Guardian and Wards’ Act, was a good consideration under the
Mussulman Law. Similarly, where a father and grandmother
jointly executed a deed of gift in favour of the minor children relin-
quishing their shares in the grandfather’s property, it has been

(1) Fatdwai Alamgiri, Gift of a debt, Vol. 1V, p. £35.
(2) Ibid after the Zahiria,

(3)-Ibid after the Khazdnat ul-Muftiin

(4) Ibid after the Kinig.

(5) [1905] 1. L., 29 Bom., 428.
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held that the document was not a voluntary settlement, but was a
transaction supported by valuable consideration inasmuch as the
relmqmshment by one was the consideration for the relinquish-
ment by the other.(1)

- SECTION II.
GIPT OF A DEBT.

“ The gift of a debt to the person from whom it is due,” says
the Fatdwas Alamgiri, *is valid both according to analogy (kyds)
and liberal interpretation (istehsdn); and to any person other than
the debtor, it is valid according to liberal interpretation, when he is
authorised to take possession of it.”(2)

- “When a gift is made of the debt to the debtor and he is
discharged therefrom it becomes complete without his acceptance ;
but should he reject it, the gift does not take effect, according to
the generality of the jurists and this is the accepted doctrine
-according to the Jawdhir-ul-Akhliti.”

The above principle is applicable to 2 case where the debt is
not cash. If it is, then it is dependent upon the debtor’s accepf,ance.
If he accepts it, he is discharged ; but if he does not, he remains
liable. This is not the case with other debts, which are discharged
whether the debtor [expressly] accepts the release or not ; but gift
and discharge as regards other debts also become ineffective by
rejection.

With reference to the donation of the debt to the surety, the
matter stands upon a different footing from the d1scha.rge of the
suretyship. The principle seems to be this :—The gift. of the
debt to the surety is not valid without his acceptance, and would
be liable to a reverdal on rejection ; but a discharge is valid with-
out acceptance and would not be reversed on rejection.

“ When & hiba is made of a debt to the principal debtor who
dies before rejecting the gift, he would (nevertheless) be discharged.
Similarly, if the discharge is given after the debtor’s death. But
his heirs can reject such a discharge and the debt would be paid ;
this is according to Ab& Yusuf. Mohammed, however, differs,

(1) Ashid Bas v. Abdulla Hajs \Mohammed [1906], L L.. 31 Bom., 271
(2) Fatdwai Alamgiri, Vol IV, p. 5635. The suthority cited is the Td/dr
ndm&. but there is absolute consensus on this point.
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and holas that the rejection would not be effective, for the past dis-
charge operates as to the present, so in the Zakhira.”’(1)

If a creditor were to discharge the principal debtor, and he
accepts, then both he and the surety are discharged. But neither
he nor the surety would be discharged if he should not accept.(2)

“If a man who is in debt to another were to die before pay-
ment, and the creditor were to make a gift of the debt to the heir of
the debtor it would be valid whether the inhéritance is immersed in
the debt or not ; so in the Fatdwai Kz Khin.”(3)

“If a gift be made to some of the heirs of the debtor, it
will be for all of them; similarly will a discharge to the heirs, so
in the Wajiz-Uil-Kurds.”

“ And in the Fatdwai-Ahoo it is stated that if the creditor
discharges one of the heirs [of the debtor] from the debt, it is
valid in respect of his share.” This evidently refers to a discharge
or release after partition of the debtor’s estate when the share of
each heir has been ascertained.

"And in the Kkazdna(4) itis stated that in the matter of
the gift of a debt, the death of either the creditor or debtor is
tantamount to acceptance.”

3k * * % %k *

If the creditor dies leaving several heirs and one of them, before
the partition of the deceased’s estate, releases the debtor in respect
of his share of the debt, the release is valid. The principle is thus
stated in the Kinia. “ One of the heirs of a creditor gives up his
share in & debt to the debtor before partition, and in the deceased’s
estate there are both money and goods, the gift is valid in law, like
a composition.”(5) _

There occurs the following passage in the Fatdwai Alamgirs
as taken from the Tdtdr-Khiniéh —* The gift of a debt to the in-
fant son of the debtor is not valid.” The meaning of this doctrine
is that as the validity of the gift of a debt to a third person depends
on the express direction to him by the creditor to recover the debt,

(1) This is the received doctrine according to all the Jurists (Mashdikh).
awdhir-ul- ARRlGE. :
(2) Fatéwas Alamygiri, Vol. IV, p. 535.
(3) Ibid.
(4) Ibid.
(6) Fatdwai Alamyiri, Vol. 1V, p. 53&.
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and as the infant child of the debtor cannot be so authorised either
personally or by its natural guardian (being the debtor himself),

the gift cannot take effect. But this does not involve the conclu-

sion that where a debtor is dead and the creditor chooses to make
a gift of the debt to his child or to discharge him of any lability
thereunder, it would be invalid. On the other hand, acoording to
all the authorities, sucha gift or discharge is absolutely valid. That
the doctrine of the T'dtdr-Khdniéh given in the Fatdwai Alamgirs
must be taken with qualification is clear from the rule which declares
that a woman may validly make a gift of her dower-debt to her in-
fant child by the husband from whom it is due, provided she places
the child in a position to recover it. From this it f6llows that the
objection to a gift of the debt to the minor child of the debtor springs
from the apprehension that in such a cage the donee being an infant
the debtor would become, as the guardian of the child, entitled to
recover the debt from himself. Butas the mother can place her in-
fant child in a position to recover her dower from the father, there is
no reason why any other creditor may not adopt the same course
by the appointment of a trustee or some person to recover the debt
for the child.

In the case of Tyani- Begam v. Umrai Begam(1) the Bombay
High Court held, in accordance with the rules of Mahommedan
Law, that the widow of a deceased Mahommedan may remit the
dower-debt even without the acceptance of his heirs.

“In the Fatdwai-Astardshni,”(2) says the Fatiwai Alamgire,
“it is stated that where a woman sells a piece of stuff to ler
husband, and gives the consideration to her infant child by way of
reward and gift, and the child dies thereafter, the whole consider-
ation will be the property of the woman, and will not be treated as

L uIv

the inheritance of the child.”(3)

When the gift of a debt is validly made to adebtor, he is en-

titled to recover from’the creditor any property hypothecated for
the debt.

* i * * * * *
“ A creditor makes a gift of his debt to his debtor, who neither
accepts nor rejects it at tue meeting, and then comes after the

(1) [1908], I. L., 32 Bom., 612.

(2) Fatdwai Abi'l Fath Mohammad bin al-Mahmad bin al-Hussain al-Asta-
rishni. 2 '

(3) Fatdwai Alamgirs, Vol. IV, p. 565,



GIFT OF A 96BT. 171

lapse of some days and rejects the gift ; there is some difference of
opinion on the point, but the sound doctrine is that the gift is not
reversed.”

. “When a debt is due to two persons, and one of them gives -
up his share to the debtor, the gift or release is valid.”(1)

In other words when there are two creditors and one debtor,
any one of them may discharge the debtor in respect of his share
of the debt, or, to use the phraseology of the Mussulmen lawyers,
may make a gift of his share of the debt to the debtor.

A release suspended upon the happening of a contingency is
invalid. But where it is made dependent upon a condition which
is immediately fulfilled, it is valid; for example, if a man were to
say to another, ““if thou owest me any debt, I absolve thee from
it;” such a gift would be'valid if the debt was existing at the time.
8o ‘also if he were to say “ when I die, thou wilt be discharged
from my debt” it will be valid, the dischaige taking effect as a
bequest.(2)

In the case of a release from a liability, delivery of seisin is not
possible, and therefore, it is laid down that “ the gift of a debt to
the debtor and his discharge from the liability takes effect without
his acceptance, for the discharge of a debt is equivalent to its cancel-
lation and therefore acceptance and possession on the part of the
donee are not necessary.”

The gift of a debt to a person cther than the debtor is valid Gift of a

under the following circumstances(3) : — debt to a
person
(@) When it is made by way of hawdldt, that is, the person to other than

whom the assignment is made is constituted an agent for the the debtor

—meanin
creditor ;(4) of the wo%d
(b) When it is bequeathed by way of a legacy ; hawdlat.

(¢) When the assignee is placed in a position to recover the
debt.

As the assignment of a debt implies that the assignor vests
the assignee (the donee of the Mahommedan Law) with the power
to recover the debt—the. required condition may be regarded as a
legal refinement laid down ex abundante cautela.

(1) Fatdwai Alamgiri, Vol. IV, p. 565.
(2) Fatdwai Kdzi Khén in loco.

(8) Hed. III, p. 309.

(4) Hed. IITL, p. 606.
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In fact, where a person places another in a position to realise
the debt due to him, it amounts to a sufficient delivery of posses-
sion. But the mere handing over of deposit notes, signed by the
Agent of a Bank, acknowledging the receipt of sums of money as
deposit bearing interest and not in a form which would entitle the
bearer of the notes to the debts created thereby as transferee there-
of, has been held not to anmiount to a transfer of the debts so as to
give the person to whom they were made over any dominion over
them or to enable him to recover the money secured by the notes.(1)

Where a person is discharged or released from a liability upon
any specified condition, the infraction of the condition revives the

- liability, e.g., if a woman absolve her husband from her dower-debt

Gifts by pa-
rents and
de facto
guardians
to their
children
and wards,

upon any condition which is afterwards infringed by hin, the liabi-
lity would re-attach and he would continue liable for such debt.(2)
“ If she were to say to her husband, ¢ I absolve you from my debt
on condition that you do not marry another woman,” and he were to
accept the discharge and were subsequently to take a second wife,
he would continue liable for her. viz.. the first wife’s dower.”
But, as already pointed out, when the discharge is muade depend-

ent upon a Wholfy_ uncertain conbingency, it 1s Inoperative : e.y.,
if & man were to say to his debtor, **if I do not demand my debt
from you until my death, it is yours.” this is invalid.

A gift of a debt cannot be retracted if the debtor has once
consented to the discharge.

SECTION 1II.

FurTHER RULES AS 70 THE LAW RELATING TO (i,

As already stated a father may, in health, give his entire pro-
perty to any one of his children.(3) It would be sinful, but if the
gift is not invalid or void for other reasons, it would he legal.(4)

(1) dga Mahomed Jaffer Bindamin v. Kolsoom Beebee (1888}, L. L., 25 Cal.,
9; see also Mumiaz-un-nissa v. Tufail Almed [1905], 1. L., 28 All, 234. In Va-
hazullah Sakib v. Boyapati Nagayya [1906], 1. L., 30 Mad., 519, it appeared that
the donor exercised rights of ownership over the property after the death of
the donee.

(2) Comp. Moonshee Buzlur Raheem v. Shamsunnissa Begum [18(69), 11 M.
I. A, 51l .

(3) Bee ante, p. 49; Fatéwai Kdzi Khdn, Vol. IV, p. 188.

(4) Ibid. See also the Dun:-ul-Mukhtdr, p- 636, °
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In the case of Kandath Veetil Bava v. Musaliam Veetil Pakru-
kutti,(1) where a mother had' made a gift (sridhanam) to her
daughter of certain property consisting of a house and lands, which
wasevidenced by a petition to the Revenue authorities by the donor
and donee for the purpose of effecting a mutation of names, and
the donor had continued to reside with the donee, the learned
Judges of the Madras High Court held that that fact did not
vitiate the gift. .

“A gift by a father of a house, in which he lives or has his pro-
perty, is good according to Abd Yusuf and the Fafwa is with him ;”
that is decrees are passed according to his opinion.

A gift by a person in loco parentts to a child in his custody is
completed by the simple declaration ; in such cases no transfer is
necessary : ““ If a father,” says the Shark-i-Vikdya, “make a gift of
something to his infant son, the infant in virtue of the gift becomes
proprietor of the same. The same rule holds when a mother gives
something to her infant son, whom she maintains and whose father
.13 dead and no guardian is provided and so also with respect to the
gift of .any other person maintaining a child under these cir-
cumstances.” : :

" If a stranger were to make a gift of a thing to an infant, the
gift is rendered complete by the seisin of his father.” :

** Where the child is an orphan the possession on his behalf by
his guardian, being either the executor appointed by his father or
nis grandfather, is sufficient. If a fatherless child be in the charge
of his mother, and she were to take possession of a gift made
to him, it would be valid. The same rule holds with respect to a
stranger [7.e., a non-relative] who has the charge of an orphan.
If an infant should himself take possession of a thing given to
him it would be valid provided he be endowed with reason.”(2)

In the case of a gift by a parent to a minor child, no accept-
ance is necessary ; ““ the gift is completed by the contract and it
makes no difference whether the subject of the gift is in the father’s
hands or in that of a depositary * Nor is transmutation of
possession necessary, for the possession of the parent is tantamount
to that of the child.(3)

(1) (1907), L. L., 30 Mad., 305.
(2) Ses ante, p. 133,
(8) See ante, p. 123 ef se0.
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If a father makes clothes for his infant son with the express
intention that they are for the child, he cannot give the clothes to

another.
Gift by a A gift of dower obtained by the husband by force or misrepre-
wife of her tation is invalid,(1) h h :
dowex, sentation is invalid,(1) 7.e., where a husband by force or misrepre-

sentation induces his wife to release him from the dower-debt, such

release or discharge is not valid.(2)

g_if)”b’Jf a In the Bahr ur-Rdik it is laid down thav ““a person to wnom

- there are debts outstanding can lawfully make them over by gift to

another who is not indebled to him, directing ‘the donee to realise
such debts, and take them for his own use—and such gift is valid.”
And in the Fatdwas Kdzi Khin, as a consequence of the above
principle, it is stated, that ““a woman is entitled to convey her dower-
debt to her infant child, and the child would be entitled to claim
the same from the father on attaining majority. Similarly, a mar-
ried woman has the power to compound her dower-debt with her
husband and accept in lieu thereof anything else.”

f&’{;‘.”u' ‘In India a conveyance between the married parties by which
the lushand conveys some property to his wifs in lieu or satisfaction

of her dower-debt is called a bye-mukdsa. A bye-mukdsa is a

hiba-bi’l-ewaz and in its eflect is tantamount to a sale in consi-

deration of the dower.(3)

“If a woman compromise her dower for anything which has
not been seen by her before delivery, and she subsequently become
aware that it is defective, she is entitled to repudiate the-contract,
and her right to the dower remains intact.”

“ A woman may releage her dower to her deceased husband,”
that is, the widow is entitled to exonerate or discharge the estate
of her deceased husband from the liability for her dower-debt.

“When a woman who is ill makes a gift of her dower to her
husband, the gift would be valid if she were to recover from her
illness, and even though she should die of that illness, yet if it were
not a death-illness the answer would be the same, but if it were a
death-illness the gift would not be valid without the sanction of the

> 2"

heirs.

(1) Fatawai Kdzi Khan, Vol. IV, p. 185,

(2) SBee Moonshee Buzlur Rahim v. Shumsunnissa Begum [1867], 11 Moo.
I A, p. 551. : )
) (3) See Suba Bibi v. Balgobind Das [1886), L L., 8 AlL, 178; Mahamed
Esuph v. Pattama Ammal [1888], I. L., 23 Mad., 70.
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A gift by way of a rukba is invalid according to all the Sunni Rukba.
schools, being a gift dependent on a contingency of a nature both
uncertain and involving as it were a wager on one’s life. A rukba
is constituted by a person declaring “If I die before thee, this
house of mine is thine, if thou diest before me it is mine.” )

‘But when a rukba is made and the grantee is put in posses-
sion of the subject of the grant, it would amount to an ‘adriat or
commodate loan returnable to the grantor whenever he likns.

If a person is the proprietor of a building as well as of the land Gift of
upon which it is situated, he may make a gift of the building without building

- i 1 }
the land and it will be valid.(1) I‘?:S?ut e

(1) Radd-ul- Muktér, 1V, p. 780.



