CHAPTER XII
PUBLIC AND QUASI-PUBLIC WAKFS.

Section 1.
GENERAL OBSERVATIONS.

AMONG wakfs in which the affluent (aghnid) and indigent
(fukard) are equally interested may be mentioned the following :—

(1) Mosques and prayer-grounds (musallas).

(2) Imémbaras.

(3) Rouzahs (mausolea) and dargdhs.

(4) Khdnkdhs.

(5) Caravanserais and musdffir-khinéhs (travellers’ houses).

(6). Colleges and schools (madrassas and makiabs).

(7) Hospitals and dispensaries.

(8) Reservoirs, cisterns, aqueducts, roads, bridges, &e.

(9) Rubdts or hostels and rest-houses.

(10) Cemeteries.(1)

In these wakfs, the rich and the poor,“the affluent and the
indigent, are equally entitled to participate. But the wdkif may
specially consecrate such institutions or places for the poor, in
which case these alone would be entitled to derive benefit there-
from. For example‘, a school may be dedicated for the education
of the children of the poor, or a hospital for the relief of the sick
and ailing among them, and so on.(2) .

In the case of lungar-khinéhs(3) and similar institutions which
are primarily intended for the poor, the affluent have, primd facte,
no title to benefit therefrom. But the wdkif may condition other-
wise.

Mosques are too well-known to require any detailed descrip- Mosques
tion. The word inasjid is derived from sijda, devotion, and

(l)'This is by no means exhaustive. _
(2) A burial ground for the poor or homeless strangersis called gér-i-gharibdn
(3) A place where doles of food are distributed to the poor.
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means a place of devotion or a place where prayers are offered to
the Almighty.

A very fair description of an nrdinary mosque is given by
Herklot in his Qanoon-i-Islgm. Musallas are prayer-grounds, and
the word is derived from the word saldt, or prayers. In India,
they are generally called Idgdks or namdz-gihs, and consist of a
plot of ground set apart for the performance of the daily prayers
or the Id prayers.

An Imdmbéra literally means the hcuse of the Imdm. 1Tt is
a building consecrated to services held in honour of the martyrdom
of Hussain, and is generally a Shiah institution, though many Sunnis
also erect and maintain Imdmbdras. In Persia, an Imémbdra is
generally called an Imdmzida or mash-had.

In India, the tombs of saints or holy personages are generally
called dargdhs. In Persia and Western Asig they are called
rouzahs, like the rouzah of the Caliph Ali, that of Tmim Ali bin
Misa ar-Razi at Meshed, and so on.

A Khinkdh, sometimes also called Khéngdh, is defined by
Richardson to mean a monastery or religious structure built for
the Eastern Sifis or Dervishes,

Meninski defines the word thus, ‘‘domus propter Deum eatructa
n usum sophorum au religiosorum, canobium.’’

In the Burhin-i-Kété and the May'd‘lis-ul-‘Adﬂ'ﬁn it is defined
a8 a place where dervishes and othe; seekers after truth congregate -
for religious instruction and devotional exercise,

It is, ordinarily speaking, an institution for the lodgment of
religious devotees, travellers and mendicants.

In Western Asia, they are sometimes calleq rubdts and are
used generally for housing pilgrims, dervishes, &c, '
~In Infiia,.K?uEths have generally Sprung up in the following
way :—A dervish or a person who, by leading 4 pious life, has won
the esteem and veneration of the neighbourhood, or g &4fi of parti-

a takia. But when he is a man of importance or hag attained
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personage, the spot where he is buried becomes a shrine and an
object of pilgrimage not only for his disciples, but for people of
distant parts, both Mussulmans and Hindoos, and. is designated
either as a dérgdh or dsténa or rouzah. Such are the shrine and
Khénkéh of Shah Kubeer Dervish, to which I shall refer againlater.

And grants have been made by pious chiefs and sovereigns
to these holymen for their maintenance and the maintenance of
tueir descendants in perpetuity and the performance of pious
acts. A R

There are a number of dargéhs in.India. Some of the most
noted ones in Southern India are mentioned by Herklot.(I) Of the
others, the most important are those at Ajmir(2) and at Futteh-
pur Sikri (near Agra). There is a celebrated dargdh in the suburbs
of Calcutta called Moula Ali ki dargdh, where votive offerings of
all kinds are made. The tomb of the famous poet, Shaikh Ali
Hazin, is also regarded as a shrine not' only by Mussulmans but
also by Hindoos

Rest-houses for ghdzis or soldiers engaged in holy ‘warfare are
also called rubdts.

Seorion II.
MosqQues AND MUSALLAHS.

““The proprietary right of the wdkif in & building or ground set Prayer-
apart for prayers becomes extinguished either on the declaration grounds.
of the wdkif that he has constituted it a mosque or musallah or con-
secrated it for worship, or on the performance of prayers therein
or thereon.”’(3)

Every ground set apart for prayers is not necessarily s musallah
and subject to the rules governing a mosque. A musalla is a place
where funeral prayers or the -prayers of the two Ids are usually
offered. In such cases only the place whero the congregation
gather and the worship is pertormed that is governed by the rules
governing a mosque. But a piece of ground may be specially dedi-
cated for the performance of public prayers, and though there
is no building thereon, if prayers have been habitually performed

(1) Herklot's Quanoon-i-Islam.  (2) The mausolea of Muin ud-din Chishti.
. (3) Radd wl- Muhdr, Vol. III, p. 5T1.
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thereon, it ig wakf and subject to the ryleg governing a
mosque. (1)
Dedica- According to the Multeka, the performance of prayer is equi-
tion of a valent to consignment. But in the Zakhira it is stated that the
e prayer must be congregational, saldt-bi'l-jams‘at, which ig unani-
mously regarded as tantamount to delivery. So that when a

b’ l-jamd‘at (congregationa]ly), the mosque becomes irrevocably
dedicated.

‘“ When a mosque is erected or get, up inside a dwelling-house or
residence (ddr), and permisgion is granted to the public to come

and ingress, the dedication is good hy general consensus, If 4
The ap- pathway is not indicated, in that case, according to Abg Hanifa,
g;‘:zrel(}m the dedication ig not sufficient. Byt according to Abg{ Yusuf and
The public Mohammed, it is good, and the pathway will be implied by the per-
do not mission to pray, and s s correct.”’
gg?ru:gh §4n Accordingly, if a man were to build g mosque inside his house,
aprivate 1t will not become 3 public mosque, subject to the ruleg governing
mosque a public religious institution, unless permissior. has been, once granted
_;;;:i’i?:;t lo outsiders to come c.znd pray. It is not neces;ar): that such per-
bermission. mission should be 8IVen 1n express terms, but, without an actual
Need not constructive permission, g mosque created within g private
Ki]f;'g\l;.e_ss' building will not become g public mosque so as to entitle the public,
!edgmcn_t Or or any section of the public, to claim the use of it. At the same
d{eil}aratlfz{ time, though the public may have no right in a private mosque,
L’uﬁléfefg zf it may constitute g good waky so as to exclude the rights of the heirs
evidence over it.  Where prayers have been once offered 1t is not necessary to
of awakf. prove an express dedication. The very fact of the prayers being

offered’ if it will imply a valid and good dedication.

According to Abg Yusuf, the kawl alone of the wdkif, or g
declaration” on his part that the land or premises ig dedicated, is
sufficient :—For example, if he were to declare that a particular
building is constituted inte & mosque, it would be a valig dedica-
tion, even though prayers may not have been offered in jt. ¢ This

(1) Shark-Multekq,
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is the accepted doctrine,’’ says the author of the Radd ul-Muhtdr‘
‘“ a8 stated in the Durr-u -Munteka, the Durrar, the Vikdyah and
other authorities, and we decide according to it.’’(1)

terms :-—¢ Ag delivery of possession in the case of a wikf is deemed
necessary, though Aba Yusuf holds a contrary opinion, the nature
of the delivery depends in each case upon the nature cf the specific
thing, for example, the delivery of 5 cemetery is by the burial of
one person ; of a tank or reservoir by one person drinking there ;
a guest-house (musdffir-Fhénel, trayeller’s house) by one wayfarer
or traveller alighting there, Similarly, as the purpose of a mosque
i3 that people should pray there in'jamd‘at,(4) it is required that
where there is no express dedication, prayers should have been
offered there with the azén and kdmat.”’

But when one man acts both ag muezzin(5)  and tmdm(6) Prayers

: ; ; : offered
his praying slone is sufficient, offered once
- Ina mosque

If prayers are offered once in & mosque it is'sufficient to con- ;03:}?&“;:'
stitute a good dedication. Bug should the wdkif alone pray in it, dication.
that would not he sufficient unless there is g declaration,

In the Fatdwai Kz Khan it is stated that, °*the delivery Accepted
of possession as regards a masjid is complete when only one person doctrine.
has prayed in it with azdn and ikdmat. Prayers offered by one
person in a mosque is sufficient to constitute it a public mosque
devoted to the worship of God, for g mosque belongs to the Deity
and there affixes to it g right of the Mussulmans in general, and
one person can be a proxy for the establishment of the right of
the Creator and the public... ..., According to Abfi Yuguf consign-
ment is not necessary for the validity of any dedication, whether
it be g mosque or any other wakf. Therefore, if g person erect g

e

(1) Radd ul-Mukidr, Vol. III, p. 572. (4) In assemblies,
(2) Thecall to Prayers. (5) The person who calls to prayers.
(3) The standing-up for prayers. (6) One who leads the prayers.
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mosqile and give permission to people to pray therein, it becomes
complete.’’(1)

Should a mosque be consigned to a mutwall; but no prayers
be offered therein, it would be a valid dedication.

When a person has erected public reservoir, fountain or
cemetery according to Abi Yusuf, ‘‘whose opinion we follow,’
the wakf cannot be revoked. The burial of even one man in a
cemetery is sufficient to constitute it s wakf, so the staying
of one musiffir (traveller) in musdffir-khdnéh makes the wakf
irrevocable.(2)

The general result of the above principles may be summed up
in the following terms :—Where effect has once been given to a
dedication in the mode which is natural to the particular dedica-
tion, the wakf is complete and irrevocable. For example, the
special purpose of a mosque is that people should perform their
devotions there; of a cemetery, for dead persons to be buried
there ; of a reservoir or tank, to supply water to those *sho use it,
&c., so according to the accepted doctrine of Abh Yusuf, even
where there is no eyidence of an express dedication in words, if it
appears that one single individual (other than the consecrator) has
offered his prayers at the place, or one single person has been
buried in the cemetery, or one person has drunk at the fountain,
the dedication for the specific purpose must be regarded as com-
plete. Such use of the subject of the wakf being in conformity

- with its avowed or ostensible object should be considered as con-

clusive of the dedication.

‘A person has a piece of land and permits people to pray
thereon without any restriction or limitation as to the time of prayer
or the number of people who should pray there. After his death
that land will not form g portion of his inheritance. But if the
permission was limited to a particular occasion or to a fixed period
of time, the land will continue to be his inheritable property, for
the limitation of time or occasion rebuts the I')resumpbion of ‘abso-
lute wakf.”’(3)

(1) Fatdwai K dzi Khdn, Vol. II, p. 206.
{2) Radd ul-Muhtér, Vol. 111, p. 672.
(3) Ibid, p. 571,



performed is subject to the rules of g masjid according to Kazi
Khén and the author of the Aé‘ad/.(3)

If a person were to say ‘‘ this room of mine I have get apart
for supplying oil to the lamps of a certain mosque,’’ and add
nothing further—then, according to Fakih Aba J ‘aafar, the room
becomes wakf for the mosque in question, if it ig made over to
the mutwalli, and the Fatwa is according to this opinion.(4)

If a person were to make a wakf of his land to & mosque and
consign it to the mutwally of the mosque, it is lawful and cannot
be revoked. If 5 person were to bestow money for building a
mosque or for the * affairs’’ o for the Support of the mosque it
is valid upon its delivery to the trustee,

If a person wers to consecrate his house for g mosque or for
the benefit of Mussulmans, it is lawful, and the Fatwa is ac’cording

A wakf for the repairs of mosques and graves is lawful, for jt 4 wakf
implies perpetuity. ~ for the
A sovereign cannot give any pertion of the land acquired by repaus ol
treaty and negotiation to be converted into g mosque without the &e.
consent of the owners, but. he can give any portion of the land
acquired by war, provided it does not interfere with the right of
Way possessed by any individual,

~ Ifa person erect mosque but appoint nobody as the mutwaqll;
thereof, the towliat or governance remains vested in him.  Thig is
according to Hillal and Natik; and is the accepted ryle,

mahalle wish to improve the mosque, with or without the consent
of the Kdzi, the heirs of the wdkif will not have any right

to object unless it is patently contrary to the wishes of the
wdkif.

——
(1) Prayers offered on the occasion of the two Id festivals, being, viz., the Id
wl-fitr and the Id-ul-uzka or Basram,
(2) Funeral prayers,
(3) Radd ul- Muktdr, Vol, III, p. 571.
(4) Idvid, p. 572; Surrat-ul-Fatdipa.
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Frequently, rooms are reserved in private residences for
family prayers, or for the performance of the Moharrem -cere-
monies. Such rooms cannot be regarded as specifically conse-
crated so as to constitute a wakf to exclude the rights of the heirs.
In many cases, however, distinct apartments are set apart for the
performance of the religious ceremonies, like Kerbelai Mohammed’s
Imémbara in Calcutta. Often, they have an entrance separate
from that of the private residence, and in all respects fulfil the
conditions laid down by Kahastdni, who declared that, where the
mosque was 80 intermixed with the private property or residence of
the wdkif as to render differentiation necessary, the wakf premises
should be distinctly indicated. In these cases, there can be no
question as to the apartments constituting a valid wakf. As a
matter of principle, however, the law disfavours the dedication by
way of wakf of one portion of a private residence, whilst the other
portion is in the occupation of the wdkif. For example, the dedi-
cation of the upper or lower storey of a building as a mosque is not
considered valid, unless owing to the crowded condition of the locality,
1t has become customary to constitute such mosques. Both Abfi Yusuf
and Mohammed recognised the lawfulness of such dedications in
Bagdad and Rai, on account of the dense population of those
cities in that century. It must not be inferred from the above,
that there is any bar to the teraporary conversion, or use, by any
person, of a portion of his private residence as a place for family
prayers or religious .worship. The rule is, that unless certain
conditions are complied with, the apartments will ‘not be subject
to the law of wakf and will continue to form the privste property
of the individual, the one condition chiefly requiring attention being
that the portion dedicated is capable of being differentiated from the
rest of the residence ; when such can be done, the wakf is valid.

But where the whole building is constituted wakf fora mosque,
imdmbara or madrassa, and s portion of the building is used for the
specific purpose of the wakf, and the remainder for the use of the
servitors of the instituti_on, or for letting out to people asa source
of income to the wakf, the dedication is valid. The mere fact of
the wdkif occupying scme portion of the building as mutwalli will
not affect the validity of the wakf.

In the Heddya it js stated that Ab& Yusuf and Mohammed
have held the dedication of the central hall of & house for the pur-
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pose of a mosque to be valid. In the Radd wl-M1thtdr the state-
ment is subjected to the condition that in ordsr to be valid
- means of egress and ingress should be provided.

In many places it is usual to build nosques or mausoleums The exist-
s0 asto be able to let the ground-floor or the outer portions to shop- encel of
k.eepers, the ren{: being applied for the maintenance of the institu- Z‘ﬁ‘fd’i};gs
tion. In fact, in such instances, the shops form the only endow- attached to
ment attached to the mosque or mausoleum. The existence of the mosque

these secular buildings does not affect, as has been sometimes does not

e affect the
supposed, the validity of the wakf or the nature of the religious religious
structure. structure.

When any portion of the building is allotted for the residence The right
of the survitors, such servitors have no right to let their rooms of the
to others. They can reside in such rooms so 1 BT,

ong as they are
in the service of the mosque ;

but they cannot allow another
person to reside in those rooms for hire or otherwise without the

permission of the mutwalli. If the service is hereditary, their
successors have the same right and no more. The Radd wt-Muhtdr
says that ‘‘as the servitors of g mosque or madrassa cannot

assign their allowances to others, so they cannot assigr their
rooms.’’ '

A mosque does not belong to any particular sect. It isopen A mosque
to all Muesulmans to go in and offer their adoration to the Almighty. open to all-
Suppose a Hanafi erects a mosque ; the Shafeis, the Malikis and ?&ggelgi.
the Hanbalis may pray there equally with the members of the
Hanafi sect. Nor is there any objection to a Shigh going and
praying there according to his own ritual. The Hanafi mutwalls
cannot prevent any person, so long asheis the worshipper of God,
and does not interrupt or disturb the worship of others from
coming and offering his adoration to the Almighty. This view of
the law was given effect to in the case of Ata-Ullah v. Azim-

Ullah,(1) where the Allahabad High Court held that a mosque,
being dedicated, to God, is for the use of all Mahomedans,

‘and cannot be lawfully appropriated to the use of any parti-
cular sect.

(1) [1889], L L, 12 All., 494,
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A Sunni Mahomedan belonging to any one of the four
sects(1) may validly perform his devotions under the leadership
of a member of another sect.(2)

According to the Fatdwai Alamgiri, ** the imémate (leadership in
prayers) of freethinkers and heretics is valid.”’(3) The same prin-
ciple is laid down in the Radd ul-Muhtdr.(4) But the Alamgir; adds
shat it is not lawful to offer prayers behind a mushabbaha (one who
believes God to be like a man, in other words, an anthropomorphist),
& Jahmi,(5) or a Réfizi.’’(6) In short, freethought (ﬁawa), which
does not amount to kufr (denial of the unity of God and the mes-
sengership of the Prophet) does not disqualify one from tmémate,
‘““and it is lawful to pray behind a freethinker . . . . soit -
is stated in the Khuldsa, and that is correct, and the Baddya
says the same.”’(7)

There is no prohibition, therefore, to a Sunni praying behind
a Shigh, and vice versd, but practice does not recognise it ; and
among the Shiahs some of the legists have gone so far as to declare
praying behind a Sunni illegal. Nor is this exclusiveness confined
to some Shiah legists, for wltra=Sunnis hold a similar opinion re-
garding a Shiah officiating at their prayers. In spite of the bar-
riers created by bigotry between the two sects, it is frequent for a
Shiah to go into a mosque dedicated by a Sunni, or a Sunni to go
into a mosque where Shiahs usually pray, and perform his prayers
according to his own ritual, even when the Sunnis or the Shiahs,
as the case may be, are engaged in their prayers.. There is
nothing illegal in his so doing, nor can the mutwalli of the mosque
turn him out so long as he does not interrupt or disturb the worship
of the others.

According to the Hanafis and the Shiahs, the prayers of the
congregation are not commendable uniess the imdm (the persor
who leads the prayers) is well-conducted and leads a pure life

(1) See Introd., p-13.

(2) See the observations of Mahmood, J., in Queen-Empress v. Ramzan [1885]
1. L., 7 All, 461, Scealso Fazl Karim v. Haji Mowla Buksh [1891], L. R., 1¢
1. A, 89; 8. c, L. L., 18 Cal., 448 ; and Abdus Subkan v. Korban Ali [1908], I.L
35 Cal., 294. )

(3) Fatdwas Alamgiri, Vol. 1, p. 116,

(4) Radd-ul-Muhtér, Vol. 1, pp. 585-586.

(5) A follower of Jahm-ibn-Safwin, who denied all free will.

(8) Lit. a deserter, name given to a body of Shiahs who déserted Zaid bin Alr
bin Hussain; 8ce short History of the Saracens, p. 156." ‘

(7) Fatbwas Alamgirs, Vol. I, p. 116.



PUBLIC WAKFS—MOSQUES. 401

According to the Shafeis, Malikis and Hanbalié, the imdm’s con-
duct has no effect upon the prayers of the congregation.

But though some members of one sect may go and pray in a But there
mosque whilst members of another sect are engaged in their devo- %‘mtmt
’ ; i @ o
tions, there cannot be two azdns (calls to prayer) rior two jamd’ats taiy

azins
(assemblies) at one and the same time in that mosque. or two

ThLe Sunnis offer their prayers W%th the hands folded in front, Zgltli%:;_
whilst the Shiahs perform their devotions with their hands held Mode of
straight down by their side. Both practices are based upon certain Performing

. . rayers.
traditions accepted by one sect and rejected by the other. i

The Shafeis, Malikis and Hanbalis raise their hands when
pronouncing the takbir (viz., the words “allaho-akbar, God is
great’’) during a certain part of the prayers. This gesture is
called raf‘aa-cd-dain, ‘raising of the hands.’ They also pronounce
loudly _the word dmin or amen after the first chapter of the Koran
has been recited by the imam, which is not regarded as correct by
the Hanafis. This practice is called amin-bi’ l-jakr. '

The Hanafis regard both these practices as irregular. They
pronounce the word dmin softly, and raise their hands during the
takbir not higher than above the ears.

These small differences in ritusl have given rise to consider-
able disputes in India. A large section of the Sunnis in India
have, .chiefly on doctrinal matters, become non-conformists or
ghair-mukallid (from taklid, conformity). They profess to follow
no particular Imam, but to act according to all four. They
incline, however, towards Shéfeism, and call themselves "Aédmal-b3’1-
Hadis, “‘followers of the traditions.’® In practice, they adopt
raf‘aa-ed-dainisim and dmin-bi’l-jakr. The ignorant Hanafis ob-
ject to these innovations, and hence the disputes. They refuse to
pray after an’admal-bi’l-hadis Imém, or to allow the ‘admil-bi’l-hadis
to offer prayers in a. mosque, usually used by Hanafis. Both these
points have been settled in favour of the ’admil-bi’l-hadis.

In the case of Fuzlul Karim v. Haji Moula Buksh,(1) their
Lordships of the Privy Council have decided that an imam does
not become disqualified from leading at prayers owing to his
having adopted the ’admil-bi’l-hddis doctrines.

(1) 11891], L. R., 18 Ind. App., 59; s.c., I L., 18 Cal., 448, supra.
AA, ML 26



Application
of t?he en-
dowment
of a mosque
which has
become
deserted.

402 HANAFU LAW RELATING TO WAKF OR 'FRUSTS.

The “admil-bi’l-hadis support their practice by a reference
to certain hadises given in the Sahik-ul-Bokhari and Sahih-ul-
Muslim.(1)

Colleges, schools, hospitals, dispensaries, &c., stand on the
same footing as mosques and other religious institutions. From
an English point of view, they would be regarded, generally speak-
ing, as secular endowments. But, in the Mussulman Law
there is no distinction between purely religious institutions and
others. All are treated on the same footing.

“‘In the Khuldsa, Chapter on Wakf, third section, it is stated
that the Sahib-i-Manah [the author of the Manak] was asked with
regard to such a wakf as this: ‘a mosque has become ruined and
part of it has come down, and the people of the mahalle
(where 1t is situated) do not need it, and near to it isa mosque, can
the remaining portions of the ruined mosque be sold and applied
for the benefit of the other mosque 2’ The answer was, ‘the matter '
must be referred to the Kazi.” >’

*“ In the Kinia it is laid down tha’ when a reservoir or a mosque
has become ruined, and people have abandoned it, the Kéazi has
the power of authorising the application of the proceeds arising
from the sale of the materials to another reservoir or mosque.
And it is also stated there, that when there are two rained
mosques, and nobody knows who were the dedicators of the two, the
Kazi has the power of directing the application of the one to the
other for the purpose of reconstruction. If the consecrators are
known and have left their heu's, they might give the sanction
themselves.”’

“‘In the Khdniéh (i.e., Fatdwai Kdzi Khin) it is laid down
that when the mosque has become ruined, and the people of the
Jocality do not require it, the matter should be taken before the
Kazi that he may authorise the sale of the materials and the appli-
cation of the proceeds to another mosque.’’ e % ®
‘“When & wakf [building] has become ruired, aund there is no
income forthcoming to repair or re-erect it, some have said the
wdkif, and if he be dead, his heirs, may resume it, but Sadr-
ush-Shahid in his Fatwa has stated that this opinion is question-
able and against principle.’’(2)

(1) Bokhari, pp. 19 and 108 ; Jdm‘aa-ul-Tirmizi, p. 38 ; see Appendix.
(2) Surrat-ul-Fatdwa, p, 432.
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According to the Radd-ul-Muhtdr, where a mosque has fallen
into ruin, and it is not known who had erected it, the ahl-i-mahalla
can sell the materials, presumably with the sanction of the Kazi,
and apply the proceeds to the building of another mosque. A
well can be dug in a mosque if it is to its benefit. The wdékif can-
not let for hire for his own purposes any portion of the mosque
premises. When g mosque has ceased, the wdkif cannot make use
of it for any other purpose. “‘No profit should be derived from
& mosque, nor can it be leased or turned into a private abode.’’

According to Abt Hanifa and Abd Yusuf, the land which has
once been dedicated to a mosque continues wakf even though it
has become waste and the building has fallen into ruin; and the The gy-prés
Fatwa is according to their opinion.(1) And Abd Yusuf further doctrine.
holds that, with the permission of the Kazi, the ruined or waste
portion may be sold and applied towards the construction or main-
tenance of any other mosque nearest to the disused mosque. ““ And
the same principle is applicable to every other religious or charitable
institution.”*(2) According to the Surrat-ul-Fatdwa, . the Fatwa
is according to Abfi Yusuf.

“According to the Sharh-M ulteka, when the purpose of a trust
fails, it is lawful to apply the income of the trust-property to an
object nearest in its nature to the original purpose, jins-i-karsb,
For example, if the object of a wakfis a reservoir, the income may
be applied to a tank or canal ; 1f it is a mosque, the income is
to be applied to another mosque, or to fasting, prayers, etc.”’(3)

Shams ul-Aimma al-Halwani has declared that when a hauz
(reservoir) or mosque becumes ruined, and nobody uses it, the K4zi
can direct the application of its materials to another Ziauz, or mosque.
*“ In these times,”’ says the author of the Radd, ‘‘it is essen- .
tially necessary to adopt the views of Imam al-Halwéni, who autho-
rises the Kdzi to give permission to apply the materials belonging to
a mosque. which hasfallen into ruin, to another which is in use.””(4)

(1) Hdwi. By consensus the Futw is with Abi Yusuf.

(2) The Bahkr explains thus the difference between Abid Hanifa and Aba
Yusuf on one side and Mohammed on the other :—*‘*According to Mohammed the
articles in the disused mosque go to the wdkif, but the mosqye and land remajn
wa kf perpetually as Abd Yusuf holds, and cannot revert to the wdkif or his heirs
to become their heritable property.’’

(3) Radd-ul-Mulhidr, Vol. IIT, p. 574.

(4) Ibid.
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‘“ When there are two wakfs and of both the wakif is the same
and the purpose the same, but owing to certain calamities the
income of one has diminished, whilst from the other a balance is
left [over and above the expenditure], the Judge has the power to
direct that the allowances of the servants of the first wakf may be
made up from the balance of the income of the second.”” But the
Kazi is not invested with this power, if the purpose of the two
wakfs is different. “‘ For example, if a man make two dedications
for a mosque, one for its building and the other for the imdm and
the muezzin, and, owing to a decrease in the profits of the second
wakf, the imdm and muezzin cannot be employed, then it is law-
ful for the Hakim, in consultation with the leading people of the
mahalla, to direct that the allowance of these officers should be
paid out of the balance left from the wakf for the building, pro-
vided the wdkif is one and the same.”” The mutwally, though he
be the trustee of both endowments, cannot of his own motion
apply the balance of the proceeds of one wakf for the maintenance
of the people provided for in the other. He must apply for and
obtain the sanction of the Judge.

““In the thirteenth section of the Jam‘aa-ul-Fusilain, it is
laid down that when a person says his house or his room is for
lighting such a mosque, and no more—that house or room will
become wakf for the mosque.”” . . . . * Inthe Wakide-ul-
Hisdms it is stated that if there are already funds for the lighting
of the mosque, and it be considered desirable to apply the income
of the house or room dedicated to building a minaret for giving
azdn, so that people may hear the call to prayers better, they may
do s0, but if it is not needful it should not be done.”(1)
~ Where several wakfs are attached to one mosque, the mutwalis
or manager may keep the income of all together, in fact keep a
joint account, and if one shop attached to the masjid has fallen
into disrepair, there is no objection to its being repaired with the
income of another shop belonging to the same mosque.

If & person were to make a wakf or a piece of land for the
purpose of erecting a mosque, he cannot afterwards resume or sell
it, neither can it be inherited, because this ground is altogether
alienated from the right of the individual and appertains solely to
God. The reason of this is, that all things whatever are originally

(1) Surrat-ul-Fatdwa, p. 435.
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the property of the Almighty. When, therefore, the individual
relinquishes his, right in the ground, it reverts to its original
state, and his power over it terminates in the same manner as a
master’s power over a bondsman terminates in consequence of
emancipation and cannot be resumed.

SectioN TII.
DepicaTioN ror AQUEDUCTS, INns, &o.

According to Ab Yusuf, a dedication to any object of utility ]g:di;'“?;:’s
i3 effectuated by the kawl or word of the wdkif, as in the case of a ducts,q'mm,
mosque. For example, when a person erects an aqueduct for Mus- cemeteries,
sulmans, or an inn for the occupation of travellers, or a caravan. &¢.
seral or constitutes his land into g cemetery, the dedication be-
comes complete upon the declaration of the wdkif, and all his right
of property ceases therein.(1) < According to Mohammed, it
abates when people have used the aqueduct or have occupied the
inn or caravanserai, or buried in the cemetery, and it is sufficient
if one person do 80.”’(2) The ruleis the same as to wells and cis-
terns, and if they are delivered to a Superintendent, the dedica-
tion is valid in like manner. It is stated in the Mabstit that the
Fatwa is according to the Disciples by general gonsensus, in other
words, the dedication may be effectuated in either way, viz., by the
actual declaration of the wakif or by delivery, in other words, by
the use of the place by a single person.

Any one can drink from tlLe wells and cisterns and water his
cattle and camels at them, and also use the water for ceremonial
ablutions. In the uge of all such objects of utility as abovemen-

only by those of thejr number who are necessitous. When g man-
sion is dedicated for the residence of pilgrims, mere wayfarers
have no right to occupy it, and when the days of the season have

(1) Aécording to Abi Hanifa, the right of the wikif ceases, on the Judge mak.
ing a decree, or, if the appropriation is by way of a bequest upon the death of the
wakif. This ig pot accepted.

(2) Fatgug: Alamgiri, Vol. II, p. 554.
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passed, it should be let and kept in repair out of the rent, and the
surplus, if any, distributed among the poor.

A road or way is validly dedicated by the owner of the land de-
claring in the presence of witnesses that he has constituted it as
such. But those lawyers who consider consignment necessary
to the completeness of a wakf require that one person should pass
over the way, in order thatit may serve as evidence of user.
According to Hillil, the same rule applies to a bridge. Declaration
alone (according to Ab{i Yusuf ), or user by one individual extin-
guishes the right of private property over such objects.(1) And
the Fatwa is on this.

‘“When a body has been buried in the ground, whether for a
long or short time, it cannot be exhumed without some excuse.
But it may lawfully be exhumed when it appears that the land was
usurped, or another is entitled to it under a right of pre-emption.

“ Auzjundi being asked with regard to a masjid for which there
no longer remained a congregation and all around it had gone to de-
cay, whether it was lawful to convert it into a cemetery, answered
‘No:’ and being asked with regard to a cemetery, in a village,
where it had gone to decay, and there remained in it no traces
of the dead, not even bones, whether it was lawful to sow the
land and take its produce, answered °No,” for in legal effect
it is still a cemetery.’’

‘“ A man makes his land a cemetery or an inn—the khardj
abates, if the land were khardj?, and this is correct.”’

‘“ When a woman has made a cemetery of part of herland,
divesting herself of the property and has buried her son in it, but

" the piece of land is unfit for a cemetery by reason of an overflow

of water upon it, and she wishes to sell the land, if it be still in such
a state that people desire to bury their dead in it, she cannot sell
it, but if they have no such desire she may.”

A cemetery or graveyard is consecrated ground and cannot be
sold or partitioned. Even lands which are not expressly dedicated
but are covered by graves are regarded as consecrated and conse-
quently inalienable and non-heritable. But when a place is found
not to be a makbara (a burial-ground), but only one or two bodies
are buried there, the actual spot where the bodies lie buried is con-

(1) Fatdwas Alamgiri, YVol. 11, p. 566.
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secrated.() Whether a place is a makbare or not depends on
the number of persons buried there, or evidence of dedication
derived from the testimony of witnesses or reputation.

‘“ When there is no fund or other means to repair a mosque
with, a portion of the land or the outer premises may be leased for
a term.to raise money for the repairs.”’(2)

“No portion of the funds of the mosque should be spent for Application
its ornamentation unless a provision to that effect has been made by 3% :I:;:unds
the wdkif.(3) But the ahl-ul-mahalla (i.e., people of the locality The A;f?.?‘;.
where the mosque is situated), may do so at their own expense. »(4) mahalla.

‘‘ The paraphernalia of the K‘aaba is a wakf on.the K‘aaba,
even until they are torn to pieces, so that no article can be removed
unless lawfully disposed of by the mutiwallis for the purposes of
the shrine. And this principle applies to [all] mosques, &c.”’

““ It is lawful to make a wakf of lands or property forthe main-
tenance and preservation generally of mosques, rubdts, and other
pious charitable institutions.”’(5)

*“ A dedication in favour of a mosque is absolutely lawful
according to Abil Yusuf, for a mosque exists forever until the Day
of Judgment, and can never revert to private proprietorship even
though it be ruined and wholly disused, nor can its material be
taken to any other mosque, and on this is the Fatwa.’’(6)

‘1t is allowable for Zimmass [non-Moslems] to enter the holy
shrine of the K ‘aaba, thesacred temple at Jerusalem, and all mosques
for the purposes of work and other proper purposes, but their
going to the mihrdb(7) of the mosque or the maiza(8) is objection-
able.”’(9)

‘“ All acts of indecency within the precinets of a mosque are
forbidden, nor must one wash himself or expectorate or indulge in
indecent talk or take instruments of war inside it. But a soldier
--may go in and offer his prayers and leave directly.”’(10)

11) See uz, Nur A4l v. Majidah [1831]. 5 Sel. Report, p. 136,

{(2) Radd-zi-3lubtir after the Hawi.

(3) Itsd

(4) Ibia.

(5) Ibid.

(8) 1bid, see post.
| (7) The principal Place in a mosque where the imam stands, o kind of high
altar, )
(8) The place for religious ablutions.
(8) Radd-ul-Muhtir after the Héws. (10) Ibid.
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‘It is not proper for any person to enter a moraue unless he is
clean. The gate of a mosque should not he kept closed at any
- time. If there is fear of theft, and there is no gate-keeper, there
is no objection to keep the doors closed at other than prayer-
times.’’(1)

‘“ If a mosque requires enlargemens, and there is a piece of
land adjacent to it which the owner refuses to sell, it is lawful to
take it from him on payment of its proper price, whether he be will-
ing or not.’’(2)

‘‘ Nothing belonging to a mosque should be given away, not
even grass or old articles, such as mats (unless they can fetch no
price), but should be sold for some value to be applied for the pur-
poses of the mosque.’’(3)

The ahl-ul-mahalla can pull down a mosque andreconstruct it
in better style, or improve it in any other way, and supply supe-
rior articles ; but this they can only do with their own money, but
not with the money of the wakf, unless the sarction of the Kazi
is obtained heforehand. This is stated in the Khuldsa. The ahl-
ul-mahalla can also construct reservoirs for drinking and washing
(Wuzd) provided the consecrator is not known; otherwise his
prior permission must be obtained. His heirs, however, cannot
raise objections to any improvement which the akl-ul-mahalla may
propose to effect in the mosque.’’(4)

‘“ The ahl-ul-mahalla can, with the sanction of the Kézi, sell
the materials of a disused and ruined mosque and build another
with the proceeds thereof.”’

‘“ A mosque is the property of God. The statement in the
Heddya is founded on weak authority.”” A mosque, therefore,
cannot be resumed or treated as private property.

‘“ In the Bazdziah it is laid down that the wdkif cannot derive
any benefit from the hire of any portion of the building of the
mosque.’’

‘“ Though a mosque may be ruined and be never used, stillit is
a mosque, for ever consecrated to the eternal worship of God until

(1) Radd-ul-Muhtdr, Vol. II1, p. 575. (8) Hdawi.
(2) Ibid. (4) Ibid.
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the Day of Judgment, according to Abli Hanifa and Abd Yusuf,
and on this is the Fatwa, as is stated in the Héwi-ul-Kidsi.”’ (1)

““ When a mosque is so utterly ruined that it cannot be used
or the people have abandoned praying in it, according to Abf
Yusuf, it and all articles appertaining to it will be applied wwith
the sanction of the Kézi to another mosque,”’

*“The same principle applies to allsuchinstitutions. In other Application
words, when no benefit can be derived from a disused langar-khé. g£ f».h:;iillllgg;
néh, well, cistern, &c., the materials or any thing appertaining to wak.
them will be applied to the néarest mosque, langar-khdnéh, &e.

This doctrine is universally accepted as stated in the Durrar.”’

‘“ But whether a mosque has become ruined or dilapidated,
or the people have no further need, owing to another mosque
close by, still it will not revert to the ownership of the wdkif. nor
will it be lawful to take it or its property to another mosque Application
and on this is the Fatwa as stated in the Héwi-ul-Kiidsi.’ (2) g§ ghgif;:;g;
‘‘And so it is in the Mujtaba, in the Bahr and in the Fdthe mosque.

ul-Kadir. And in the As‘adf it is stated that Abg Hanifa and
Abl Yusuf are in accord.’’

The author of the Rudd-ul-Muhtdr discusses more fully the
doctrine enunciated in the Héw; that, according to Abli Yusuf’s
views, the ruined mosque or articles devoted to it, or property de-
dicated for it, cannot be applied to another mosque. He states
first, thatin the Bahr wur. Réik,(3) the Multaka and the As‘adf, it is
expressly laid down that when a building or cistern or reservoir
is ruined or abandoned, it may be applied with the leave of the
Kézi to another object nearest in character, e.g., a mosque to a
mosque, a well for a well, &e. Then he goes on to say, that this Discussion
may seem inconsistent with the views of Abfl Yusuf on which is of the rule.
the Fatwa, but he says in Abfi Yusuf’s rule there is no restriction.
““And in the As‘adf and the Fatdwai Kézi Khan it is laid down that
it is permissible. And Syed Im&m Abfi Shuji‘a was asked ‘whether
it was lawful to apply the income of & langar-khdnéh which had be-
come disused to another cloge by 2 He answered, ‘yes, as in the
case of a mosque w_hiéh has become ruined and the people of the

—_—
(1) Radd-ul- Muhtr, Vol. I, p. 574.
(2) Ibid. ; the Kazi has the Power to permit these acts to he done.
(3) P: 576.
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village have given up praying there. - The matter should be taken
to the Kdzi and his leave obtained, and thereupon it would be
lawful.” 1In the Zakhira it is stated from Shams-ul-Aimma al-
Halwini that he was asked a similar question as to an abandoned
mosque, and he answered in the affirmative. And Shaikh ul-
Tmém Amin ud-din ibn Abd-ur-‘ulad, Shaijkh ul-Imdm Ahmed ibn
Yunus ash-Shibli, Shaikh Zain ibn Nujdim, Shaikh Mohammed
al-Wafdi and others have given Fatwas to the same effect >’

<o -« .. ““Tois sufficient to rely on the Fatwa of
Tmém Abé Shuji‘a and lmam Halwéni, especially in these days
when it is frequent for the care-takers, embezzlers, and other dis-
honest people to steal and usurp the property of disused mosques,
&CC.”(I)

In the Hdws it is stated (by way of an example) that when one
reservoir has become destroyed and there exists no need for it, the
wakfs attached to it will be applied in support of other reservoirs.

It is laid down in the Khuldsa, that when a mosque or reser-
volr has fallen to ruin and there is no further need for them, the in-
habitants having left the neighbourhood, the wakfs attached to
them will be applied to other mosques or reservoirs.(2) For the
same reason, if the sovereign or his delegate were to withdraw a
piece of land from the Bait-ul-Mdl and grant 1t to an individual
for the construction of a canal for the use of the public, and sub-
sequeitly, owing to the depopulation of the country, there exists
no need for such a canal, the grantee does not acquire the land as
his private property ; he will hold it subject to the condition of
storing water for the use of flocks and cattle. According to the
Shafeis he would take it absolutely.

The Nahr states thus the result of the above principles :-—
According “‘ to us’(3) when the beneficiariesof & particular appro-
priation have ceased to exist, the proceeds arising therefrom will
be applied to a wakfof the same nature. Consequently, the wakfs

(1) Radd-ul-Mukidr, Vol. 11, p. 642,

(2) When the Sovereign or Imam (the chief of the commonwealth) withdraivs
n picceof land from the Public Treasury (Bart-ul- Mdl), that is, mukes it rovenue
free and designates the Ppurpose to which the ineome derivable Jrom 1t shoulid
be applied, it becomes wakj. Mere withdrawal of land from the Buit-ul-Mdl,
cr deolariny it rent-free, does not render it necessarily wakf, though it resembles
in its nature a wakf.

(3) Meaning the Hanafis.
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of one mosque will be applied to the support of another mosque ;‘*{P’F}}i"gi‘)“

and of a reservoir to another reservoir. To withdraw land from downent
the Bait-ul-Mdl is analogous to the creation of a wakf. And, there- of a dis-
fore, when land is thus withdrawn and given to a person for the ;]rfsgque
construction of a canal for the use of the public, it will on the &c.—con.td.
failure of the canal be applied to the watering of the flocks and
cattle and similar obiects.

If the cattle belonging to a wakf become unfit for work. the
mutwalls is entitled to remove and sell them.

Things belonging to the mosque but not needed may be -sold
by the mutwalli with the sanction of the J udge where there is one.

When a village, in which there exists a brick-built well or
reservoir, has become completely depopulated, the materials of
that reservoir or well may, with the s2nction of its wdki. or. in his
absence, of the Kézi, be used for the building of another well or
reservoir in a contiguous village.

When anything is dedicated to a mosque which afterwards
becomes ruined, the subject of the dedication does not revert
to the grantoror his heirs, but will be used for the nearest mosque.

When the subject cf the wakf is unfit for the purpose for which
it is intended, the wakf will be avoided. For example, if a piece
of land be dedicated for a cemetery, and a corpse be even buried
in it, but if it afterwards appear that the place is unfit for a burial-
ground, and people are unwilling to use it as such, the dedicator
may sell it, for the place is not suited for the purpose for which
it is intended, and that circumstance would avoid the wakf.

If a land dedicated to some ‘‘good’’ purpose has become
uncultivated, and owing to its distance from town no person is
willing to take a lease thereof, and no profit can be derived from it,
nor can any building be raised upon it, such land may be sold ac-
cording to Kézi Khan, with the sanction of the Kazi and its pro-
ceeds applied to other meritorious purposes.

If & road or path which leads to a mosque becomes dilapidated,
it can lawfully be repaired with the funds of the mosque, when it
is the only mode by which the members of the congregation can
gainaccess to the mosque. Similarly, if a langar-khdnéh is created
on the banks of a river and people have access to it only by
means of a bridge, and the bridge becomes dilapidated, it may
be repaired out of the funds of the langar-khdnéh.
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SEcTION IV,

PriNcIPLES APPLICABLE TO CASES WHERE THE PRIMARY OR
INTERMEDIATE OBJECTS HAVE Fa1Lep.

In connection with the foregoing subject, it must be remem-
bered that the failure or non-existence of the initial or primary
object of a wakf doesnot, under the Hanafi Law, affect the opera-
tive character or validity of the wakf, or avoid it. So also the
failure or extinction of the intermediate objects only accelerates
the ultimate reversion, but does not cancel or avoid the wakf.

Consequently, when a wakf is made in favour of children that
are unborn, or of any other non-existing object, it is valid.(1)

““ When a wakf is made in favour of Zaid’s children (and Zaid
has no children existing at the time), or to a masjid which has not
been erected, the appropriation is valid, and the rents and profits
will be applied to the support of the poor, until children are born
to Zaid, or the mosque is erected. This is according to the *Imddia.
In the Nahr ul-Féik it is stated further, that when the object for
which the consecration is made has not come into actual existence,
but the purpose can be carried into effect, the rents and profits will
be applied to that purpose so far as it is possible to do so. For
example, when a man makes a grant for the support of the students
of a madrassa which has not been erected, if lectures are given
to students in any other building, such students will be entitled
to support from the wakf.”

““ The object of a wakf may be non-existent,”’ says the Radd-
ul-Muhtdér, * in two ways :(—Firstly, the beneficiary may be non-
existing when the wakf is made, when it is called wakf munkat‘aa-ul-
awwal (cut off initially) ; and secondl , the persons, for whom the
wakf is made, may cease to exist after the creation of the wakf,
when it is called wakf munkat‘aa-ul-wasat (cut off in the middle).
Examples of both classes of cases are given by Kazi Khén, eqg.,
a man makes a wakf for the children born of his loins, if he has no
children at the time, it is a wakf munkat‘aa-ul-awwal, and the rents
and profits will be applied to the benefit of the poor.””  “‘If chil-
dren are born to him afterwards, then the rents and profits will be
paid to them.’’(2) ' ‘

(1) Radd-ul-Muhtdr, Vol. III, P. 641 Fatduwai Kdzi Khan, Vol, 1V, p. 87.
(2) Radd-ul-Muhtgr, Vol. III, p. 641.



FAILURE OF THE OBJECTS OF WAKF. 413

*“Similarly, as stated in the As‘adf, when a settlement is made
in favour of one’s walad (child), and there is no walad existing at
the time, but there is a grandson, the income of the wakf will be
given to the grandchild until a child is born to the wadkif.”

““An example of the second or wakf munkat‘aa-ul-wasat arises
in this way :—a wakf is made in favour of two sons and after them
in favour of their children and children’s children, and subsequent
thereto one of the sons dies leaving him surviving the otherson, it
is a wakf munkat‘aa-ul-wasat. In this case, half of the rents and
profits will go to the surviving son and the remainder to the poor
and indigent, and when the surviving son dies the-entire rent and
profits will be given to Ass children,(1) for the wdkif has reserved
the interest of the wakf for the grandchildren only after the demise Intention.
of both the sons, But should it appear that the intention of the of the
wdkif was that the surviving son should take the entire benefit, wdk/f to
: o be strict-
or the interest of the deceased son should descend to his 188U, |y regard-
effect would be given to such intention.’’ ed.
““The Khairiyéh states the law somewhat differently, wiz.,
where the object of the wakf is not existing or ceases to exist, the
rents and profits will be applied to purposes nearest the object for
which the donor intended the wakf. This view, however, is not
according to ‘us’ (that is, Hanafl doctors), but represents Shafei
doctrines. According to the Shéfeis, where a wakf is made in
favour of lineal descendants and they fail, the wakf will be applied
to other people ‘nearest’ to the wdkif.’’(2) According to the
Hanafis, it will be given to the poor.
““ When a man makes a wakf of his property,—a moiety- in
favour of his poor kindred, and a moiety in favour of the indigent
generally, it has been held that the relatives, in case uf indigence,
will be entitled to a share in the other moiety.”’
““ Ibréhim ibn-Yusuf and Ali ibn-Ahmed al-Firsi and Aba
J'aafar Hindwéni are in agreement on the point. Andit is stated
in the Nakr, that the same is the view of the K4zi ul-Kuzzdt Mau-
lina Ali al-Halabi, who wrote his Risdlat-ul-Kubré about the
period when Maulina Mohammed Shah Baderna’s rule came to an
end. And in the Fatdwai Kdzi Khdn it is 1aid down that, according
to the-approved doctrine, when a wakf is ‘made in favour of an

(1) Radd-ul-Afuhtdr, Vol. 111, p. 641.
(2) Idid.
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individual and the poor generally, if that person subsequently
becomes poor he is entitled to participate in the wakf for the
poor.”’

Hanafi ““According to Kazi Khan, if a man were to make a wakf of

L?W“'Dis' his land; & moiety in favour of his wife and the other in favour of
tribution of "

a wakf to a Dis son Zaid, with a condition that upon the wife’s death, her

wife and  moiety should be wakf for his (the grantor’s) children, Zaid would

500, be entitled to participate in that moiety also as one of the children.
The wife’s moiety would therefore go to Zaid and the rest of the
wakif’s children, and Zaid’s moiety would be for him alone. There
1s no difference of opinion on this peint.”’

The ¢y-pres Mere vagueness or uncertainty will not lead to the failure of

g{:‘g}:ﬁ;ﬁ‘ a wakf, for in such a case the law does itself su pply the defect by

niedan declaring that the trust should be in favour of such objects as ap-

Law. proach nearest in character to the intended object of the wakf ; or,
even when that is not expressed, be applied to the support of the
poor and needy. In the absence of explicit directions on the part
of the wdkif, the Judge has the power of framing a scheme by him-
self or in consultation with the beneficiaries, for the administration
of the wakf. The prineiple, therefore, laid down in Morice v. Tl
Bishop of Durham,(1) which has heen occasionally endeavoured
to be applied to wakfs, is not applicable to trusts or consecra-
tions ‘under the Mahomedan Law. For the cy-prés doctrine is
carried to the utmost limit in the Moslem system, and the
failure of the original purpose does not in any case cause the
failure of the wak/.

The poor The poor form, by necessary luplication of the law, the ulti-
are the mate beneficiaries of every wakf created in favour of individuals or
glﬁ;g&i& the descendants of the wdkif. Where, therefore, the primary
aries in object fails, such failure instead of voiding the wakf ‘only acce-
every lerates’ the ultimate application.

wakf.

Again, where the dedication is to a religious or charitable n-
stitution, which, in course of tinie, ceases to exist, the property so
dedicated, instead of reverting to the grantor or his heirs, should
be applied, as already pointed out, to some other religious or
pious institution, similar in character to the one which has failed,
or to any other object by which benefit may accrue to human
beings.

(1) 10 Vesey, p. 399.



CHAPTER XIII.

Tue IncoMe orF THE Wakr Estare, How 10 BE APPLIED.

THE Fatdwai Alamgiri citing the Héwi 1il- Kudst, says (1) ‘“the
income of the wakf property is to be expended, in the first place,
on uecessary repairs, whether the wdkif has made it 1 condition or
not, and next, if nothing else has heen specified, on such things ax
are nearest to the principal object [lit. the building], in other
words, on such objects as  are most essential to the general
purpose or policy of the dedication, as, for instance, in providing
an imam for a mosque and a professor for a college, to the
extent of their needs, then on the attendants (/it. man for light-
ing lamps and spreading carpets), and so forth, to carry out the
purpose. But if anything else has been specified, the income must
be applied to that immediatels after the repairs.”’

The Durr-ui-Mukhtdr states the rule in identical terms.

Similarly, in the Heddya it is laid down, * that it is incubent
that the income of the wakf should, in the first instance, be expend-
ed in its repairs [or maintenance], whether the wdkif has made a
condition to that eflect or not, inasmuch as his object was that the
income should form a perpetual fund, and as a perpetual income Application

cannot be derived from the wak/ property unless it is maintained fr; ‘”:;e ;
CO (8}

in proper condition, this is s, necessary concomitant to it.?’ amalf,

The Radd-ul-Muhtar states as follows :—“ The rents and
profits arising from a property which is constituted wekf must first

be applied towards its preservation and maintenance and the payv-
ment of the wages of the care-taker or custodian.’"

*“ The income of the wakf mus* be first applied in keeping the
property in a proper condition so as to yield a permanent income.
[f the wakf property consists of fruit-bearing trees, a portion of the
income must be speat in buying new plants.  So, also, if it is land,
which without irrigation will not yield any crops, the first charge

(1) Fatdwai Alamygiri, Vol. II, p. 468.
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on the income must be to do the needful for that purpose ; so it is
stated in the Mukit and the Fatdwai Kdzi Khdn.”’(1)

In case of immovable property, therefore, all expenses inci-
dental to its due maintenance in proper condition according to its
nature, must be first paid out of the income ; the wages of persons
entrusted with its preservation and management stand on the
same footing. The balance is to be applied for the purposes of the
wakf. If the wakf is in favour of individuals, such as the wdkif’s
children, it is to be applied to their benefit or given to them as the
case may be, in accordance with the provisions of the wakfndmah.
If there are no express provisions, the application will be in accord-
ance with the general design of the wakf. If the intention of the
wdkif was that his children should be supported with the income
of the wakf, it will be done according to his wishes.

Similarly, in the case of a wakf for any other purpose. The
general design of the trust should be kept in view, even when the
particulars are not sufficiently defined.(2)

*‘ For example, if a dedication is made for a madrassa and
nothing further is said, the residue of the rents and profits after
deducting the cost of maintaining the building shall be applied to
maintain the proper staff of teachers. When the dedication is toa
mosque, the balance shall be applied to the employment of the
usual servants and the supply of the usual articles of furniture, &ec.,
necessary for the performance of the worship, even though the
wdkif should not have mentioned it.’’

The primary object should be to maintain the purpose for
which the dedication is made. If a dedication is made to a
mosque and the salary set apart for the imim is not sufficient
to employ one, the provision made by the donor should be
set aside and a reasonable al'owance should be made for
that purpose. A mesque once dedicated should not be illowed
to lie useless. The result is that, in the first place, the cost of
maintaining the wakf should be defrayed from the income, and
after that, each object should take precedence in accordance with
its relative importance. But if the expenses. are specified by the
wdkif, care will be taken to carry out his wishes with due regard to
the primary object of keeping up the wakf.

(1) Radd-ul-Muhtdr, Vol. III, p. 598.
(2) Durr ul-Mukhtdr sn locq.
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¢“In the application of the proceeds, the first thing to which Mainte-

attention should be directed is the maintenance of the wakf, Bance of
Should the entire income be necessary to put the wak/ buildings wakf.
or property in repair, it may be so applied, and in the case of a
lﬁosque, no person, not even the imadm or muezzin should get any
salary until the repairs are made.”” [This passage shows the im-
portance which is attached to the maintenance and preservation

of the wakf. The primary object of the wakf being the perpetual
consecration of the property for meritorious or pious purposes,

the law insists that the firit duty of the curator should be to pre-
serve the building in a state of repair, and if it is in such a condi-

tion that it is likely to fall into ruin, the income is to be applied
primarily to its restoration and repair.] *‘If anything remains
over after defraying the cost of repairs, it should be given to those
whose discharge would cause injury to the wakf. After ilus has
been done, the other matters connected with the wakf should be
carried into effect with due regard to their relative importance.
Those people from whose dismissal no injury would accrue(l) will

not get any portion of their allowance until the absolutely neces-

sary repairs are completed. But whenthose people do work for

the wakf they will get their proper wages, though rot the allow-

ance fixed in the wakfndmah.”’(2) This refers to a case where

the income is not sufficient to defray the cost of urgent repairs as

well as the full allowance of the servants of the wakf or of the
beneficiaries.

““When the wdkif has provided that alter defraying the cost
of repairs and maintaining the institution, the surplus should be
distributed among the poor or the beneficiaries, it is nevertheless
Incumbent on the mutiwalli to deduct every year a certain sum from
the income for repairs, even though there is no immediate need
for it—so as to enable him to provide a fund therefor ; for it The mode
may so happen that, owing to some unforeseen contingency, j;xa,z‘;hich .
there may not be any income at the time.”’ bu‘ilding
*“If a house is made wakf for another person, he is entitled g:gugzgo
only to the income arising therefrom but not to occupy it.
Similarly, the person for whose occupation the house is made

(1) Such as the sﬁpervisor, the kdtib (writer) and rent-collector.
(2) According to the Nahr-ul-Fdik, the dshbéh holds they ought to get their
fixed salary.

AA, ML 27
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wakf is not entitled to its income.’” The correctness of this
doctrine appears to have been doubted, and in any case the
Kéazi would have it in his discretion to authorise any act which
may be beneficial to the wakf. The principle, however, which is
deducible from the above doctrines 1s, that the beneficiaries
cannot, of their motion under any circumstance, change the
nature of the dedication.

In the Shark-Wakbdniel by Sharnibilaligh, it is stated that
among the persons considered necessary for the maintenance of a
wakf are included, the superintendent, the imdm (who leads the pray-
ers), the khatib (who reads the khutba), the muezzin, whether the
wdkif has made a condition to that effect or not, after the repairs.
The Balr-ur-Rdik holds the door-keeper and care-taker of a
mosque whose duty it is to keep it clean as necessary adjuncts
of a mosque.

If there are any debts on the wakf property, the mutwalls
should, either by leasing the property or in any other reasonable
manner, liquidate such debts.

If there is no income at all accruing from the wakf, and the
endowed property is going to ruin, the K4zi has the power to
authorise the mutwalli to let temporarily the whole or any portion
of it, and with the proceeds thereof to repair it. Where the in-
come of the wakf premis=s is not sufficient to cover the outlay on
1ts maintenance, or when the wakf is falling into ruin, and there is
every probability of its dissolution, and the income is not suffi-
¢ient to cover the cost of repairs, the Kazi has the power of dircct-
ing that it may be sold and with the procceds thereof certain other
property may be purchased subject to the same trust.

This doctrine is laid down by Abfi Yusuf and it will be acted
upon as long as it is possible to do so. If it is impossible to sell
the wakf property or to apply the proceeds of the sale for the bene-
ficiaries or for the benefit of the poor, in that case only effect would
be given to the doctrine of Mohammed, that where the purpose
has failed absolutely, the property should revert to the heirs of the
donor. ' :
““When a wakf is made for students and the wakf 7s small,
only poor students will be supported. But generally the word
¢ student ’ implies want, and when a wakf is made for students in
general, it is confined to indigent students alone, for students are
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:almost all in straitened circumstances. Similarly, the wakf of a

Koran in a masjid and books in a madrassa is generally confined

to the poor, unless it can be shown that the books are not avail-

able.””  According to the Khuldsat-ul-Waknieh, however, in the

case of a wakf of books or of a wakf to students, the poor stand in

the same category as the well-to-do. Tt further lays down the
principle that such wakfs may be looked upon from two points of

view :—that the poor and rich are equal asin the case of mus-
sdffir-khdnéhs, cemeteries, tanks, &c., the benefit of which is shared

by all alike. “‘In respect of the benefit arising out of these ob-

jects of wakf, custom makes no difference in the position of an in-

digent and a well-to-do person. In the case of a wakf of books, -

the rich student stands in the same position as the poor regarding Wakf in
the difficulty of obtaining some of the bogks ; and it must be re- :i:g:;;f
membered that the object is to benefit all.’’ This seems to be

the generally accepted doctrine.

If a wakf is made of books for a specified place, their use will
be restricted to that place, and the books will not be allowed to be
taken away from there. And if it is fot students, then every stu-
-dent is entitled to make use of them, but cannot remove them
from the place. Tn matters relating to the use of a wakf the provi-
sions made by the uakif, if legal, should be followed. The jurists
iook upon the conditions imposed by the wdkif as conditions im-
‘posed by the law (the Nass). But in order that any restrictive
-condition may be binding, it must be satisfactorily proved that.
the wdkif really and intentionally imposed the same.

o When the wakf is in favour of individuals, the building can-
not be enlarged without their consent.”” TIn other words, the
beneficiaries of a trust have a right to be consulted in any altera-

ition in the character of the wakf as may be likely to entail serious
-expenditure.

““ If a house is made wakf for the dwelling of another, the ’duty Housze
-of keeping it in repairs-devolves on him. Tf he has no means, the dedicated

= 5 i s . . for the
sha:z; ’n,l(aly)' let'it for a while, and with the rent thereof repair the e

of another.
If the person for whose residence the house has been dedi-
cated agrees to bay rent whilst it ig undergoing repairs, the

(1) Comp, the Durr-ul-Mul:htdr, p. 414,
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KAazi may leave him in occupation. If it is the mutwalli himself
who is entitled to reside in the wakf and he fails or cannot keep
it in repairs, the K4zi has the power to compel him or to appoint
another curator pro tem to carry out the repairs. But after the
work has been done and its cost fully disbursed, the house
should be restored to the person for whose habitation it was
dedicated.(1)

When a wakf building is falling into ruin, the mutwallt is
not entitled of his own authority to sell the trees planted within
it for the purpose of repairing the house, but he can hire ovt
the house, and with the rent thereof repeir the building.

(1) Comp. the Durr-ul-Mukhtdr, p. 414.



CHAPTER XIV.
GENERAL PRINCIPLES.

SeEcTioN 1.

Tue Powrrs oF THE WAKIF.

It is lawful for the wdkif to reserve the governance of the wakj
for himself during life; this is by consensus. He can also lawfully
‘reserve for himself the usufruct for life according to Abéi Yusuf
““and the Fatwa is thereon.”’(1}

1t is also lawful for the wdkif to make a condition to the effect
that the wakf premises may be exchanged for other property or
that it may be sold, and the proceeds thereof invested for the
purposes of the wakf in other lands or investments with the income
-of which the objects of the trust may be carried out. And the
-new property will become subject to the same rules as the former
whether he has made a condition to that effzct or not.(2)

As regards the power to exchange the wakf property for other The power
property, in other words tu alter the investment, the rule is divi- of altering
sible under three heads : (i) if the donor has reserved to himse!f :x?gr?ig-or
or to the smulwallis generally the power of making the ex- changing
-change, in such a case, the exchange may be made without any the pro-
question; (ii) if no power is reserved, but the property yields perty-
no profit, in that case an ““exchange’” may be made with the
sanction of the Kazi ; (iii) if it is merely for the advantage of
the wakf to make the exchange, in such a case the ‘‘éxchange’’
is not lawful unless the exchange or alteration is necessitated
by altered conditions of the locality or it is to the manifest ad-
vantage of the wakf. The main object to be kept in view is the
permanent maintenance of ‘he dedication.

(1) Durr-ul-Mukhtdr, p. 415; Radd-ul-Muhtdr, Vol. III, p. 698 ;. Conrip.
-Doe dem. Jaun Beebee v. Abdollah Barber, supra. :
(2) Baillie, p. 397: Fatdwai Alamgiri, Vol. 11, p. 494,
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With regard to the question whether the property dedicated’
ylelds any profit or not, the test generally laid down is whether
it yields enough for its “repairs’’ or upkeep.

The early lawyers attached great importance to the dedi-
cation of land or immovable property (‘akdir) for the purposes.
of a wakf.as ensuring perpetuity, and it is often declared, there-
fore, that when land is ‘‘exchanged’’ it should be for land. But
there is no rule of law to prevent, under the conditions of modern
life, the investment of the proceeds of a walf property in other
forms of ‘‘trust securities.’’(1)

The wdkif can lawfully reserve for himself the power of
altering the investment, and in the Fatawd: Kdzi Khan it is Jaid
down that ‘“this is correct, and in another place that it is correct,
bi’l-ijmd‘a (by consensus).”’

When there is a condition in the wakf ““that the wdkif may ex-

Condition

of exchange change the land for ovher land as he pleases and that the land so-

lawful. obtained shall become wakf instead of the first,”’ both the dedica-
tion and the condition are Jawful according to Abd Yusuf, and so-
also when there is a condition ‘‘that he may sell and make an
exchange for the price ;’’ and the Fatwa is in conformity with it.

When the walif reserves to himself the power ot alterine the
investment he may appoint an agent for the purpose, but if
he should bequeath the power to an executor, the exccutor of’
such executor cannot exercise it. And if the power is reserved
to another and himself, the other cannot exercise it singly. but
the endower himself may lawfully do so. When the power to-
“‘exchange’’ is given to ‘‘every one that may preside over this
wakf,”’ it is lawful, and every president (mushrif)(2) may exereis
the power. But when the endower has declared “ on COIldlthn
that such an. one shall have the power of exchanging,”’ the
person authorised cannot exercise the power after the death of the-
wdkif without an express condition to that effect. The kyyum

(1) The following passage in the Nahr-ul-Fdik quoted in the Durr-ul-
Mnl/t’dr shows in fact that there is no limitation to the discretion of the Judge :
¢ if the order for change is made by a just Judge (Kdzi-ul-jinnah), even if it be
for [investment in] dirkems and dindrs (money) there is no fear of loss [to the-
wakf.]"”
(2) The mushrif is the person who is vested with supervisatovial functions
over the wakf; his powers ave larger than those of the ordinary mutwalli or
Kyyum.
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or administrator has no power to exchange unless expressly
authorised to do so. And when it is made a condition that ke
may exchange, the endower may also exercise the power withous
a similar condition in his favour.

Ordinarily, after the ‘‘ exchange ’’ has once been made in
accordance with the power specifically reserved, it cannot be made
a second time, unless there are words indicat've of an intention
that the wdkif or the person to whom he reserves the power may

alter the mvestment according to lus discretion whenever. he
thinks fit. :

When there is no provision in the wakf regarding 7stibdal or
alteration of the trust-property or even when the wdkif has made
a condition against it, the Judge has the power of directing a
change. And this is one of the cxceplions to the rule that the
prescriptions of the wdkif are absolute and must ‘Dbe strictly carried
out.(1)

When a man has said, ““My land is a pious mowksofa to
Almighty God for ever, on condition that I may employ the produce
as I please,”” he may lawfully do so. But if heshould give it to
the indigent, or employ it in pilgrimage, or bestow it upon a parti-
cular individual, he cannot reclaim it. And in like manner, if he
should say, “‘I have given it to such a one,”” he has no power to
reclaim it. He may give it to one set after another, but he can-
not apply the proceeds to his own purposes. It would be
different if he had said ‘““on condition that I may give it to
whomsoever I please.”(2)

Where a wakf is made subject to a condition that the wdk:f Condi-
shall have the power of giving the produce to whomsoever he g(z):c‘lse by
pleases, the wakfis lawful; and he shall have the power of the wdkif.
doing whatever he likes with the income during his lifetime, but
he cannot make any disposition respecting it to continue binding
after his death, nor can he apply the income to his own purposes
(lit. cannot eat of the produce himself). His doing so, however,
will not avoid the wak/. But he may bestow it on anybody he
llkes A man makes a wakf of his estate on condition that the

!

(1) Durr-ul-M ukhtér, p. 415 ; see post. s

(2) The difference lies in the Arabic expressions. What has tobe borne"in"

“mind is the condition relating to the application of the proceeds laid down by
the wdkif at the oreation of the wakf, as even ho cannot depart therefrom.,
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administrator may give the produce as he pleases, this is lawful ;
and he may give it to both rich and poor. If the wdkif at the time
of dedicating his property were to say, ‘‘on condition that such
an one (some other person, generally referring to the mutwall?) nay
give the produce to whomsoever he pleases,’” it is lawful ; and the
power may be exercised by that person either during the lifetime
of the appropriatoror after hisdeath, and the person so authorised
may give the income tohis own child and descendants, and also
to the child and descendants of the wdkif, but not to himself.

[It is not clear what the effect would be, if the person autho-
rised were to take the profits of the wakfestate himself. The
Fatdwai Alamgiri goes on to say that ‘* the power does not pass out
of his hands on his saying ‘I have given the produce to myself.” >
A mere declaration may not have the eflect of destroying the
power, but will not an unlawful application of the income to his
own use amount to breach of trust ?]

The Radd-ul-Muhtdr adds that, according to those jurists(l)
who hold a man cannot make a wakf in his own favour, if the mut-
walli were to give the proceeds of the property dedicated to the
wdkif, it would not be lawful. But this doctrine is not now
recognised as the law; for the rule universally observed is that
a person may validly make himself the first beneficiary of the
trust. According to this rule “upon which is the Fatua,” the
mutwalls may give the usufruct lawfully to the wdkif.

““If a person were to say, ‘my land is a pious wakf for the sons
of such a one on condition that I may select of them whom I please,’
it would be as he has said, and he may select as he pleasesor give
the whole to one; and if he were (o say, ‘I make no selection
this year,” it would be lawful, and the produce would be [divided]
among them all equally. And if he were to say ‘on condition that
I may deprive whom I please among them,” and he were to de-
prive them all but one, it would be lawful ; and though by analogy
he should not be able to deprive them all, he has that power also,
on a favourable construction. But he cannot restore those whom he
hasdeprived and thewakf would be for the poor. If he were tosay
‘T have deprived them of the produce of this year,” they have no
right in that year’s produce and it passes to the poor.”(2)

B (SRS e S e e

(1) Those who follow the doctrines of ITmém Mohammed.
(2) Sce Fatdwas Alamgiri, Vol. I1, pp. 405 to 504 ; Baillie, p. 5695, et seq.
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If & man were to constitute a wakf in favour of the mother of
his children (umm-ul-walad),(1) subject to the condition that if
.she marries after his death she is to have nothing, and she does
marry but is subsequently divorced; in these circumstances she
has nothing, unless it were provided that in the event of her being
-divorced, she should be restored to the benefit of the wakf. Ia like
manner, when o wakf is for the sons of such a one except those
who go out of the city, and some of them go out but return again,
‘or when it is for the benefit of the sons of such a one who are
acquiring knowledge,” and some of them abandon their studies
which afterwards they resume, the parties continue to be deprived
.of the benefit of the wakf, in the absence of any condition to the -
contrary. And if one should make his land a pious wakf on his
child and nasl forever, and after them on the poor with a condi-
tion that any of them, whomay leave the sect or doctrine of Abli
Tanifa for that of Shafei shall lose the benefit of the 1-akf, those
abandoning the sect will be deprived of its benefit.(2)

Similarly, if he had said when any one of them shall leave the
.doctrine of the Sunnis and become a heretic he shall be excluded
and one of them does so, he is to be excluded. A man and
woman are on the same footing and when it is made a condition
‘that if one should depart from the established doctrine he is to b&
-excluded ; and one of them does so and then returns, he is not to
be restored to the benefits of the wakf without an express condition
to that effect. In like manner, when a particular doctrine has
been specified and there is a condition that if anyone should de-
part from it, he is to be deprived of the benefit of the wakf, regard
‘must be had to the condition. . So also, when the condition is
““that if any of my kindred go from Bagdad he is to have
nought,” respect must be had to the condition, except that in this
.case if he were to return to Bagdad, he would be restored to the
benefits of the wakf.(3)

Amorz the prescriptions of the wdisf that must be respected, Prescrip-
Khassaf has mentionedl a condition that the mutwalli shall not tions of the
Tet the lands, and if he does let them, (without the sanction of i
the Kazi) the lease shall be void. If the wékif makes a condition

(1) Umm-ul-walad is the _degjgn@.fibn given to a female bcndswoman who
-bears a child to her master, and'fhus becomes enfranchised.

(2) Fatdwai Alamgiri, Vol. 11, p. 504

(3) Ibid. :
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that he shall not enter into an agreement for gardening or
cultivation on the basis of a division of produce, or provides. that
when the mutwalli lets the land he shall ‘be removed from the
office, in such cases if he should act contrary tothe conditions he
i to be removed and the Kazi shall appoint another, whom he
can trust to carry out the condition.

Power tu The wdkif can reserve to himself, at the time of the dedication,
l‘)l:;éﬁtghx% the power to alter the benenciaries of the trust by either adding to
i their number or excluding some, or to increase or reduce theirinterest

init. Fe cannot do so afterwards. “The wdkaf,” says the Radd ul-
Multdr, ““ has no power to alter or change the conditions (provi-
sions) of a wakf, unless he has expressly reserved to himself the
power of doing so.”’(1) If he has reserved to himself the power of
adding to the beneficiaries or removing any person from that cate-
gory, or of removing the mutwalli from his office, it would be lawful
for him to do so. No alteration, however, can be made in the
nature or character of the wakf. Similarly, it is not lawful for
the mutwalli to go beyond the conditions laid down in the
wakfndmah.

A condition in the wakfndmak to the effect that the mutwalls
shall have the power of increasing the allowance of anybody or reduc-
ing it or adding anybody or removing anyone is lawful. At the
same time, the maslahat-ul-wakf (the policy of the wakf) is to be
keptinview.”(2) ‘“If a person,” says Kizi Khan, “in good health
were to make a wakf of land for the indigent and deliver it over toa
mutwalli, and at the time of his death direct his executor to pay out
of the proceeds thereof so much to so-and-so, that would not be
valid, for he had parted with his right over the proceeds at the
time of the wakf. But he can do so, if at the time of dedication he
reserved to himself the puwer of giving dircctions for the applica-
tion of the proceeds.”

The powers Nor can the wdkif, who devotes property to any meritorious
: (;fdg.lfe or pious uses and transfers the proprietary right therein to the

Almighty, take it back at his pleasure from the mutwall; whom he-
has constituted God’s proxy and give it to another person, unless on

(1) Comp. Hedaitoonnissa v. Afzal Hossain, 2 All. H. C. R., 420,

(2) Maslahat here means the policy or purpose. What is intended to be-
conveyed is undoubtedly this, that in any alteration which may be made, the
original purpose or object or policy of the trust shall nof beignored. -
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the creation of the trust he reserved to himself in express terms the
right to do so.

If a person were todeclare, that if necessary the wakf land may
be sold and the proceeds invested in other property, all the
incidents of wakf, as already stated, would attach to the new
property, which will be subject to the same conditions as the
original property.(1)

In carrying out the provisions of the trust the intention of the Condi-
consecrator must be solicitously regarded, and in case his mean- (tl](())\’\l:llllid
ing is not distinct, recourse should be had to evidence to explain ¢}, walif
the meaning, and the inferential shall be considered equally with are equi-

the actually expressed.(2) zl;ll(‘l;)i f:'
e pres-

criptions of
unambiguous, no outside evidence will be let in for the purpose the Law.
of altering or modifying the intentions of the wdkif. Tor example,
if the wdkif has declared in unequivocal language that he endows
certain property for his children who are females, no-evidence will
be admitted to show that he also intended to include males. But
where, from the language of the wakf itself, it can be inferred
that he meant to include the males, though using the word
‘females,’ they would participate with the female children. In
understanding, however, the meaning of the donor from the
actuauy expressed words, consideration should be paid to-the
circumstances of the particular case and the customary use of
language among the people.

If the words are capable of two meanings, the construction
most consistent with the intention of the waksf should be adopted.

When the language is upon the . face of it unequivocal and

Section 11.

THE SUPERVISORY FUNCTIONS oF THE Kizr.

““IN the Chapter on Wakf in the Indm-ul-Mufti ‘aala Jawdb The Kazi’s-

ul-Mustafti, it is laid down that the observance of the provisions laid ?él:]ll‘?:g’

down by the wdkif are obligatory, for the jurists hold such rules fere with

to be equivalent to the Nass, wiz., rules laid down by the the wdkif’s

directions.
Lawgiver.”

(1) Radd-ul-Muhtdr, Vol. 111, p. 589.
(2) Ibid, Vol. II, p. 644,
Y
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But the K4zi, and, in certain cases, the mutwalli, are entitled to
erride any condition madeby the wdkif which is inconsistent with

ture of the the natureof the wakf or opposed to the requirements of the very

wakf.

The Kazi's
supervision.

object for which the wakf is constituted. For example, if there is a
condition to the effect that the K4zi shall not remove the mutwalli
appointed by the wdkif or his successors in office, the Kézi would
nevertheless be entitled to remove any mutwalli who proved him-
self unfit or committed misfeasance or misbehaved himself in the
trust. Or, if it is stated in the wakfndmah that the mutwalls shall
not grant a lease of the wakf property for more than one year,
and it appears that no person is willing to take a lease for a year,
the Kdzi has the power to authorise the mutwalli to let the land
for more than a year. Or, if the wdkif has declared that no alms
should be given to the indigent who derive their subsistence from
a certain mosque, the mutwalls is empowered nevertheless to give
alms to such people. Or, if he has provided that the person for
whom the wakf is constituted shall get fixed rations daily, the
mutwalls may, with the consent of the beneficiaries, commute the
same into money payment.(1) The beneficiaries may even ask for
commutation.

The Kazi is also authorised to increase the pay of the imam,
if it is insufficient, and if the officer is learned and religious, 1.e.,
deserving.

The several exceptions to the rule declaring that the pres-
criptions of the wdkif must be strictly carried out, are stated at
length in the Ashbdh-wan-Nazdir. Their purport bas already been
given, but they may be summarised here with advantage.

‘(1) Should the wdksf make a condition that the Kazi shall
not have the power of dismissing the Ndzir or mutwalli, the Kazi
nevertheless will have the power of dismissing a mutwalli who has
been found to be untrustworthy or .incompetent. And in the
Bahr-ul-Rdik it is laid down that even if the wdkif were to make
a condition that the King or Kazi shall not interfere in the
management of the wakf, still the Kazi will have his superin-
tendence over it, for his supervision is above everything.

“(2) If the wdkif has made a condition that the wakf property
shall not be leased for more than a year, and it appears that nobody

(1) Radd-ul-Muhtdr, Vol. 11, p. 601.
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is willing to take a lease for one year only, or if it appears that it is
to the advantage of the beneficiaries that the property should be let-
for a longer term, the Kdzi has the power of authorising the grant
of a lease for a longer term, but the mutwall? has no power to do so
of his own authority. -

““(3) If he has made a condition that o much grain should
be bestowed on the beggars asking for alms at the door of his-
mosque, the condition may be varied, and the aims may be be-
stowed on such beggars as do not ask for alms there.

““(4) If he has made a condition that cooked food should be
bestowed on the recipients, the mutwalli will have the power of
giving them the value thercof, and the recipients can even ask
for payment in cash.

““(5) If the ¢mdm is a learned and pious man, and the allow-
ance fixed by the wdkif for him is not sufficient, the azi has the
power of increasing it.

The power of increasing the emolument of the smdm includes.
the salary of all such persons whose withdrawal would he to the
injury of the wakf. For example, if a mutwally or a muezzin, or
a professor in a college, or door-keepers and such like cannot be
entertained for the remuneration fixed, the Kazi has the power of
increasing their salaries or wages; and this view is supported,.
says the author of the Radd-ul-Muhtdr, by the statement in the
Bazéziah that when an smdm or muezzin cannot be employed on
the prescribed salary, the judge can increase the emolument
from the profits of the wakf (1) in consultation with people of in-
tegrity (or respectable people) of the neighbourhood (ahl-us-saldh
min ahl-ul-mahalla).(2) But in fixing all emoluments he should
keep in view the customary remunecration (ujr-ul-misl).

The Kézi, however, cannot create a (new) wazife, in other
words new offices in respect of a° trust-property, without a
condition to that effect by the wdkif.

This, again, is subject to an important qualification. The
author of the Radd-ul-Muhtdr, commenting on the text in the
Durr-ul-Mukhtdr, says, ‘‘be it noted(3) that the invalidity re-
garding the creation of new offices is confined to the absence of

(1) Radd-ul-3 uhtdr, Vol. III, p. 647. (2) After the Kinia.
(3) In the original, “Know.”
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necessity ( (916 ponr 0430)) ag ig stated in the Fatdwai of
Shaikh Kisim; for whenever necessity arises, and it becomes
advisable to employ the services of a new officer for any work
<uch as the’ collection of tithes or rent or giving evidence beforo
the Diwdn,(1) the matter should be placed before the Kizi, and
the need (for such employment) should be established before him,
and he would appoint a fit and proper person for the purpose, and
fix for him the customary remuneration, or give the ndzir (the mut-
wallY) permission to the same purpose.’’(2) ,

Although the mutwalli has no power to appoint new servants
or to increase the stipends of those already in service, yet where
the consscrator has not fixed the stipends or allowances, he
has a general discretion subject to the control and direction of
the Judge. In this connection the following passage in the
Latéwar Kazi Khan is of importance. It says, “if a person were
to make a wekf of rest-houses for the poor (travellers), and it
becomes necessary to appoint a sarvitor to keep them clean and
open the doors, the mutwulli may engage one even allotting a
room for his services.”’(3)

“6) If there isa condition to the eflect thas the waokf property
shall never be changed, should the Kazi deem it advisable he hay
the power to authorise the same.”’(4)

The Judge’s discretion regarding the alteration of the wakf
property is controlled by the consideration that the new property
or investment ensures the permanent maintenance of the conse-
cration and is to its benefit. At one time this discretion seems to
have been so capriciously exercised as to give rise to s:rious abuss ;
and accordingly, says Mufti Abdi Sadd in his Mewrdzat *in 951
of the Hegira an august Edict (al-amr ush-sharij) was issued
with the approval of the Sadr-ush-Shariyah(5) declaring that no
alteration (exchange) of wakf ropérty should take place without
the sanction of sovereign authority.”’(6)

[All this is by way ofexémple and is by no means exhaustive.]

(1) The Exchequer or Court.

(2) Radi-ul-Muhtdr, Vol. 111, p. 646.

(3) Fatdwai Kdzi Khén, Vol. 1V, p. 222,

4) Surrat-ul-F_atdwa, P- 420; Comp. the Ashbéh-wan-Nazir, p. 308, 7th
" «exception.

(5) The Chief Justiciary, prototype of the modern Shaikh-ul-Islam.

(6) Durr-ul-Mukhtdr, p- 416; Radd-ul-MuMtdr, Vol. III, p. 603.
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(7) The author of the Zawdhir-ul-Jawdhir, which'is & com.-
mentary on the Ashbdh-wa'n-Nuziir, adds another exception to
the general rule regarding the absoluteness of the wdkif’s prescrip-
tions. Hesays, if the wakif were to declare that the superin-
tendent (mushrif) appointed by him should have sole charge of
the wekf, and the Judge were to consider it expedient to associate
some one else with him, it would be lawful to do 50,”” as in the
case of an executor.(1)

(8) Tahtdwi states on the authority of Sird] Hanouti(2)
that there is a further exception ; wviz., if the wdkif were to lay
down that the waekf property was not to he leased for more than a
certain rent fixed by him, and the ordinary rent was higher than
what he had fixed, his dircction must be departed from.

(9)  Inearly times. the reading of the Koran over the graves
of deceased persons was, in accordance with the views of Abit
Hanifa, regarded by some as objectionable. - And, accordingly,
1t is stated in the Askbdh-wa'n-Nazdir that if the wdkif made a
condition that the Koran should be recited over his or any body
else’s grave, that condition should not be obeyed. '

Imidm Mohammed, however, has held it to be permissible
that the Koran should be read over graves; and its lawfulness is
““ the accepted doctrine.”’(3)

In India, it is the common practice to employ readers of the
Koran to recite it over the graves of deceased persons.

One jurist has attempted to lay a restricticn on the power of
altering the investment, by imposing a condition that the thing
for which the wakf property is exchanged, or the new invest-
ment should be of the same nature as the former property.
The author of the Radd-ul-Muhtdr, however, holds that there
should be no such restriction, as it is essential to see which invest-
ment is most profitable. For example, a man may have
made a wakf of shops, and it may be more profitable to invest in
land the proceeds arising from the sale of such shops, as ylelding

(1) Viz., as the Judge has {he power, when he deems it expedient, of
associating a co-exccutor with an exceutor appointed by the testator, he has
the power of joining a co-mutwalli with a mutwalli appointed by the wdkif ;
Durr-ul-Mulhtdr, p- 416; Radd-ul-Muhtdr, Vol. 111, p. 602.

(2) A well-known jurist flourished in the 16th century of the Christian era,

(3) Radd-ul-ul-Muhtdr, Vol. III, p. 602; Comp. Bida Jan v. Kalu
Hossain [1908], I. L., 31 All,, 136.
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.a larger income for the purposes of the wakf. Or he may have
consecrated a piece of land for cultivation ; but in the course of
time owing to change of conditions it may be more profitable to
build houses or shops on it. In such cases the mutwalli is em-
powered to alter the mode of user.(1)

Hence, when the power is vested in the mutwalli or the wdkif
t6 dispose of the vukf property and invest the proceeds in other
property similarly subject to the conditions of wakf, there
should be no such restriction as to insist that the new property
should be of the same character or nature as the former
property. '

The proceeds of wakf property may be invested in dirhems and
dindrs.(2) It must be remembered, however, that when an invest-
ment takes the form of actual money, there is a possibility of the
fund being wasted, and therefore it is undesirable to keep the
proceeds of a walf in that shape. If, however, it is in a
shape from which profit can accrue without lcss to the corgus,
as in the case of Government Securitics, the investment is
lawful.

Not only has the wdkif the power of reserving to himself the
power of removing beneficiaries but he may validly make at the
time of dedication conditions for excluding, in certain even-
tualities, particular beneficiaries or class of beneficiaries from the
benefit of the trust; or he may provide that certain persons or
class of person for reason assigned by him shall not participate
mm it or be appointed as mutwalli.(3) For example, if he were to
declare that abjuration of Tslim should cause & divestment of
interest in the wak/ or a particular person should not derive
any benefit {rom it, owing to his misconduct, it would be valid;
and his wishes will have effcct given to them.

As the right to participate in the benefits of a wakf is npot
acquired by virtue of inheritance, Act XXI of 1850 does not
affect these provisions of the Mussulman Lay.

(1) Fatdwai Kdzi Khdn, Vol. III, p. 222,

(2) See the Radd-ul-Muhtdr, Vol. II1, p. 600.

(3) Radd-ul-Muhtgr, Vol. III, p- 600 ; As‘adf, p. 89, Cairo Ed. See Khajah
Salimullah v. Abul Khair DMustafa [1909], I. L., 37 Cal., 263,
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SecTIon III.
Tre ConpITIONS IN WAKF,

When a dedication is made subject to the exercise of an option A wakj
on the part of the wdkif, according to Abfi Yusuf, ‘‘the wakf as ;“2’02'
well as the condition’’ are valid, provided there is a determinate pHon.
period fixed, within which the option should be exercised. For
example, if a man were to say, ‘‘I constitute this house as wakf,
but T shall have an option to set it aside within three days,”” if
the option is not exercised, the wakf becomes absolute after three
days, but if the time is uncertain and wanting in specificness, the
wakf is invalid.

The jurist Ab@i Jaafar holds that in such a case the wakf

should be considered as valid, and the condition void (batql).
Hilll and Mohammed hold that the reservation of an option
invalidates the wakf itself, whilst Yusuf ibn Khalid declares that
the wakf is valid in all cases, the condition glone being void.
And this seems to be the generally received doctrine. (1)

If a person were to make a dedication for a specific period of
time, say, for a day, or a month, without any additional words,
it would take effect as a lawful wakf in perpetuity.  But if he were
to say that it will be a wakf for a particular month, and on the
expiry of that month, the wakf will be void—in such a case, the
dedication would be void ab initio.

Tf a man were to say ‘‘when to-morrow comes my land will Contin-
become a pious wakf (sadakoh-mowkoofa)’’ or ¢ when I become its %‘;?i“'““
mdlik, the land will be wakf,”’ it is unlawful, for the creation of a
wakf cannot be made dependent on the happening of a contingency.

If a person were to say, ‘“my land will be wakf after my death A wakf
for a certain number of years,”’ it will take effect after the death ©F & -

: : mited pe-
of the declarant as a wakf in perpetuity. riod takes

If 2 man were to say, ¢ my land is a pious wakf (sadakah-mow- effect as
koofa) on this condition, that T shall have the power of revoking ;?;ﬁ{) -
it whenever I chose,”’ according to Hilldl, such a wakf is invalid. tuity.
Yusuf ibn Khilid, however, holds that the wakf is valid, and the
condition void. And Abd Yusuf is of opinion that where the time
for the exercise of the power is prolonged and undefined, the wakf
itself is invalid.(2)

(1) Fatdwai Kézi Khdn, Vol. 1V, p. 199.
(2) This view is adopted as law by the seot.
AA, ML 28
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Similarly, if a man were to say, ‘I consecrate this land on
the condition that it remain my property, and I shall have the power
of selling it whenever I like, and of dedicating the proceeds there-
of,”’—such a wakf is invalid.

A condi- When a wakf is created conditionally, it is valid, eyg., if a

tional twak/, person were to say, ‘‘ this land is wakf, if it is mine,”’ in that case
if the land was his Property at the time, it would constitute a valid
wakf.

Divergence According to the Hanafis, the wakf of property belonging to

between another is validated by the ratification of the real owner ; not so

Hanafi » '
Sl:énfzgld,',lﬁ according to the Shafeis.

{:23,:: .of If & man were to say, ‘‘ this land of mine is mowkoofa for God
couver- in perpetuity on condition that I shall have the power to sell it, and
:g‘;l‘:erg”é ¢  With its price to buy another piece of land which will then become
time of wakf, subject to the same incidents as the original wakf,”’ both

dedication. walkf and condition are valid according to Hillil and Abf Yusuf.
And this s correct.”(1)
Kézi may "The wdkif can alter the investment only when the power of
:a“‘]?‘%i:‘; sale has_v been expressly reserved. In the absence of any such
advanta-  power, the Kazi, if he deem it expedient, may authorise the sale of
gﬁgl:iagc'}r the wakf property and a re-investment of the proceeds in any shape
T conducive to the proper maintenance of the wakf.(2)

*“The author of the Manah was asked regarding a house con-
secrated in favour of a mosque, whether it would be lawful for the
Kazi to direct its sale if he was of opinion that with the price there-
of another piece of land may be purchased, which would bring
considerably more profit to the wakf. The author of the Manah
answered ‘the question is for the Kazi to decide judicially, so that
if he considers deliberately that such sale and investment are
for the benefit of the wakf, it is lawful,” and this is according to the

opinion of Kazi Imim Abf Yusuf.”’(8)
Sale or ~ ““In the Fatdwa’s-Sirdjia it is stated that when the sale or ex-
exchange change of a wakf property is distinctly advantageous to the wakf,
;fr(:;)(:l;/t\ the Kdzi may direct it. For example, if no income is derived
~whenau-  from the property, and somebody is anxious to purchase it, and in
thotised. oy thereof is willing to give such land oy house as would vield an

(1) Radd-ul-Muhtér, Vol. III, p. G0O.
(2) Ibid.
(3) Surrat-ul-Fatiwa, Pp- 420, 421.
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1ncome for the wakf, in" that" cage’ ’thé“exbhéz'_r‘ige 'is ‘authorised
‘eccording to Abl Yusuf as well as Mohammed.”* "+ il ot ol

B Where the wakf piopértyijrields' an incomie, Lb)uﬁ some person
is desirous of exchanging it for another prbpéfty'yiélaiﬁg'hfﬁiuéh
‘larger income, e.g., if the wakf property is' a bazaar situated in &
lane and the person anxious to talke it is ‘willing to exchange it for
a'bazaar situated in a better place; ‘in such a’ case, but not other-
'Wise',t’he excharige is lawful according to Kazi Aba Yusuf, &c. :
on this is the practice.’’(1) ' o SR

3

‘In the commentary of Nazim-Wahbani it is stated uponthe

authority ‘of the Muhit and Kézi Khan, &c.;" that according to =

Imédm Mohammed the mutwalli is authorised to exchange for a
better and more productive' piece of land the one ‘dedicated, ‘if 'it
has deteriorated in productive powers.’”(2) - el g
- ““In’the Tattima it is reported from Hisham and M&iéjfﬁfnéd,
“that when a wakf [property] is in such a condition that the bene-
ficiaries cannot derive benefit therefrom, the Kazi is ‘authorised

to sell it and with its price to buy another, and this ﬁdt‘\(lérl'iioﬁé‘dy
else can exercise excepting the Kazi.”’(3) ' HER o

. “*And in the Siyar-i-Kabir it is stated that although some

...... )

Jurists have held the change of wakf pibperty not to be lawful, ac-
cording to Abfi Yusuf it is lawful; and in the Mubit it is stated
that the following question was put to Shams-ul;Aimr'n‘a;: Ha.lyfr_@ni,
‘ whether when the wakf of & mosque [property ch}seq:atgc_l to a
mosque] becomes useless and. cannot yield an income, the mutwally
~can sell' it and in'its stead buy another 2 He grt;myered, fyes,
it is lawful.’ He was then asked, ‘ whether it yo{(f_')gl'd;be_ lawful
‘to'do so when the property does yield an income, but with its price
. a better property canbe purchased.” He answered, ¢ yes, it would
 be Jawful”, Though some of the jurists hold against exchange
ot sale of wakf property, I have already stated  that we conform
Ao therule laid down by AbG Yusut(4), . -

+:(1) Surrat-ul-Fatdwa, pp. 420, 421. 2 Tl s Poogeraal il ton
i) In all bustances, whero & miutuall; is spoken of as having the pawer of
selling or exchanging & property which doés not yield an income’ or of ‘making -
4 better investment, unless such power is reserved in the wakfrdmuh, it musy
"be oxercised with the sanction of the Judge, - - - . - e e
(3) Surrat-ul-Fatdwa, p. 421, = , H el o
(4) Ibid, pp. 422, 423,
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‘“If the wdkif,”’ says the Fath-ul-Kadir, ‘‘ has made a condi-
tion to the effect that he should have the power of exchanging the-
land dedicated, and the land for which it is exchanged would be-
come dedicated in place of the other, such a condition is valid ac-
cording to Abfi Yusuf, Hilld]l and Khassif, and this is istehsdn (a
liberal or equitable interpretation of the law).”’

‘“If he has made a conditlon to the eflect that the mutwallt
should have the power of changing the investment during his (the
wdkif’s) own lifetiie, the mutwalli will not have the power of mak-
ing the change after the wdkif’s death.”’

““In the Fatdwai Kdzi Khén it 1s stated that the rule laid
down by Abl Yusuf and Hillil is correct. So has Ansari declared
that such a condition is lawful, but it cannot be sold [by the mut-
walli] without the sanction of the Judge. And when this matter
is brought before the Judge, and it appears to him necessary for
the benefit of the wakf (that the investment should be changed),.
he should give the sanction’”...... ‘“A condition for the altera-
tion of the investment is lawful according to Abit Yusuf, and this
ts approved ; and in the Fatdwai Kdze Khdn, it is stated that there
1s {jmd‘a or consensus on the part of the universality of jurists on
the lawfulness of a reservation of power to the wdkif to change
the investment, both condition and wakf being valid. Without
such condition he will not have the power to make the change
[unless authorised by the Ka&zi]. In other words, if he has re-
served the power at the time of dedication, by consensus he can
exercise the power at any time himself ; but when he has not re-
served such power, then he must have recourse to the Kazi for the

necessary permission..... In the Mukhtasar-ul-Kuddrs it is stated

the nass (express dictum of Law) is on the tule laid down by Abt
Yusuf.”(1)

The general result of the authorities seems to be that the wdkif
may lawfully change the wakf property, in other words, alter the
investment provided he has reserved, at the time of dedication,
power to that effect. Otherwise, no alteration can be effected with-
out the leave of the Kdzi or Judge, who has the power to autho-
rige a change of investment whenever he considers it beneficial for

the wakf.

(1) Fath-ul-Kadir, Vol. I1, p. 639,
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>

Among the conditions which the wdkif, under the Hanafi Law,
may lawfully make at the time of dedication is one which has
already been given at another place, viz., that the wdkif may
provide for the payment of his debts with the income of the
‘property.(1)

““ In the Chapter on WWakf in the Khazdnat-ul-Fatguwa itizstated poyers of
that the Sahib-ul-Manah (the author of the M. anah-ul-Ghuffdr) was the wikif
asked about a deed of wakf in which there was a condition to the :ﬁ%agrg:% f
effect that the wildyét of the trust-should appertain only to the nance of
wakif’s male descendants, but now a deed has been .discovered the trust.
bearing a prior date, in which the towliat was given to his male as
well as female descendants ; the question was which deed should be
acted upon [in regard to the towliat]. The Sahib-ul-Manah
answered, if the wdkif in the first deed or at the time of dedication
reserved to himself the power of altering any of the provisions
regarding the management, &c., of the wakf, in that case the
'second deed should be acted upon, that is, the deed in which the
towliat is restricted to his male descendants. But if he reserved
to himself in the original wakf no such power, in that case the
first deed of wakf, wiz., in which there was no restriction, should
be acted upon.”(2) ’

“In the ds‘adf it is stated that.the wdkif cannot go beyond
the conditions laid down at the time of dedication.” '

“In the Fawdid it is stated from Khassaf that when there are
two contradictory conditions made by a wakif, the second is to be
acted upon, unless it is beyond his powers.”

*“ When there are two contradictory provisionsin a wakfndmah,
the one which follows will be given effect to, according to us
{Hanafis] as the last condition overrides the first.”

With reference to the principle that when there are two con-
tradictory conditions in a wakfndmak, the second has effect given
‘to it in preference to the first, the 4s‘ad/(3) gives examples of it.
For example, if in the beginning of the wakfnamah, the wakif declares

(1) Fath-ul-Kadir, Vol. II, p. 638.

(2) Surrat-ul-Fatdwa, p. 425, .

(3) The As‘adf is the work of Allaimah Burhén-ud-din Ibrahim Trabulusi, f.e., -
of Tripoli. Of this work Moulina Mohammed Amin, the author of the Radd-ul-
Muhtdr, speaks thus :—*¢ Should the exigencies of this world make it necessary
for any individual to study the law of wakf, he should study the 4s‘adf, as it is
the greatest authority on the subject.’’
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VJ

that thie subject-matter of -the 1dkf shall not be ! sold nor given in:
gift or become the property of anybody,” and subseqient to that
declates that 1t will be lawful for the mutwalls to sell the property,.
and with the proceeds thereof to purchase another property, which
will be substituted for the original wakf, in such a case the sale of

i the wakf will be valid; and the second condition will override the
“first. - Or, if he were to-say first, that thei mutwalli may sell the

~ wakf property and purchase something else in its stead -and after-

The Kazi’s
powers.

Miscelia-
neous.

A wakf
created
with a
know-
ledge of
its effect
absolute-
ly bind-
ing.

' ... wards déclare that it shall hot be sold or given in gift; then it will'
" not besold..: But, whént he two conditions are not. contradictory,

and it is possible to give effect to bothof them, then it will be in--
cumbent to carry out both, for the conditions of the wdkef are like
the. nass (express dictumi of the Law).. When there are. general
provisiong and after them come the details, these (nnless otherwise-
apparent on. the document).will apply to the- last .condition,
accordmg to “us.” .

‘. According to the Shafeis, thesc detalls refer to all the c.,ondx--
tions, if the connection is with an ‘““and”: (waw); but only to the:
laat condition, if the connection is with ‘“ then.,” .. =~ -

A8 already stated, the Kdazi has the‘power of assocxatmg a
mwtwalls with the one appointed by the wdkif even thovgh the
wdkif may. have made a condition against it, should the Kézi
consider it would be beneficial for the trust to, do so., ...

- When a person makes-a dedication by a decd, and afterwards
says he does not l\now W hat is contamed therem or that he did not
intend to create an mevocable wakf, in such caso 1f 1t appears {rom
the evidence of witnesses or. otherwne, that the document was either-

'read b) or. explamed to the person, and that he fully understood its.

purpmt his denial w1ll be of no avail. = And this prmcxp]e does
not apply to, wakf, alone but to saleb aud all other transactxons ”(l)

., & person, intending to make. a wakf of hxs lands in a partlcularn_
v lllagc,‘, gives instructionsat the time of his death for the preparation |
of & document . therefor., The writer, however, bv nnstake leaves.
out certain plots of lands. If at the time of readmg the document,
the wdkif‘s attention is not called to the omlssmn, but he sa)s that

uJ.)f uJ‘ 'iLb".mMJ»m }z_nh d: q'u}'b Uc._..\::u y 1% 's (l) »
oy thawa; 1 hhan n Ioco, see Falmm Begum V. The 4dmcate (‘eneral .
[188]] L L., ¢ Bom . 42
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he dedicates all‘that is contained in' that “village;i the wakf, a6cordc
ing to -the 'jurist ‘Abfl Lais, will také’ effect with iréferérice t6! all'
the lands. ‘The’sime’ principle-applies to ‘a dedication ‘mades’ !
health.” The esséntial point' to consider is whéthet he interded o
adhere or not to his expressed intention of dedicating'all his lands. (1)

- In the Khazdnat-ul-Muftin, it is stated th‘at'fwh‘e'ri'ii"l'iefééﬁ has'’
made & ‘wakf ‘in"favour of * certain' specific " ‘individials, ‘withsht"
designating any ultimate' trust ‘of & permanent ‘character; and has "
not had the document (sick) of wakf sealed f:b;'thé'ixazi;’-hefﬁéf;‘i
if he falls into poverty, apply to the K4z to allow him to revoke the
wakf ““so as to relieve hiﬁi'bf“his”l')‘d‘v‘er'tyn."’ " The impressmeni, of
the seal of the Kéziis equivalent to the registration of a document
in British India.

When a wakf is made of land, everything appertaining to the
land, such as tenements, roads, ghauts, trees, &c., attached to, or
on the land, passes under it, but not partible produce. When land
18 dedicated for a cemetery, whilst big trees and buildings are on it,
they will not be included in the wakf, although it may have been
stated in the wakfndmah that the dedication is * with all appurten-
auces and rights.”

If there are fruit-bearing trees on the land or a hammdm at-
tached to the premises dedicated, and the dedication is made with
the expression “with all appurtenances and rights belonging
thereto,” they will be included in the wakf. _

A wakf for digging gravels for the poor and providing shrouds Wakf for
is valid. ) : digging
An opinion has been expressed by Imam Ali as-Sughdi that a %;f";ﬁi
wakf in favour of Sufis is not valid. But this view is contradicted poor.
by other jurists. And the Shams-ul-Aimma has stated that a wakf
is valid for all who are needy and indigent, and that when a wakf
is made for a large body of people, it should be taken as referring
to the poor and indigent among them; and if the wakf is gengral
in its terms so as to include both rich and poor alike, the persons
or the class of persons for whom the benefit is intended should be
distinctly indicated, or it must appear from the words of the wdkif
that though the terms are general, the intention is that indigence
should furnish the claim to share in the benefit. For éxample, if
the wakf is for orphans generally, it is valid, and its benefit shall

(1) Fatdwas Kézs Khédn in loco.
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be applied to the poor among them. Hence, a wakf is valid for
the lame and paralytic and the blind, the readers of the Koran,
lawyers, traditionists, &c., and it will be expended on the poor-
among them, for indigence is clearly inferrible from these words.
As the blind, the lame, those who devote themselves to study and
such like, cannot apply themselves to obiain a livelihood, hence,
indigence or want is their normal condition. And, accordingly, a
wakf in favour of Sufis also is valid, for they are generally very
poor and lead a life of austerity.(1) '

(1) Radd-wl-Muhtdr, Vol. 1II, p. 665,



CHAPTER XV.
THE GOVERNANCE OF THE WAKEF.

SectioNn 1.

ThE MuTwALLI
“ THE wdkif may lawfully.reserve the wildyét (thé manage-
ment of the trust) for himself ; this is according to Abfi Yusuf ;
and Hilldl also has said the same. And the S4hib-ul-Hed4ya [the
author of the Heddya] states this is the approved doctrine.”(1)

““In the Fatdwa: Kézi Khén it is stated that, according to
Mohammed as given in his Siyar-i-Kabir, the wdkif will not be the Wakif may
trustee unless he has reserved the trustees}u'p for himself at the ;Zs:::rf— e
time of consecration ; but according to Abi Yusuf consignment gy ce for
18 not necessary ii the case of the wdkif, so even when he does not himself.
{expressly] reserve the trusteeship for himself, he will still be the
trustee. What I have stated is also laid down in the Zakhira and
Tdtimma,(2) and the Sahib-ul-Heddya has mentioned that this is

the approved doctrine in our Mazhad [school].”(3)

“ The wdkif is primarily entitled to appoint a mutwalli for
the management of the trust. If he is honest and just, he has
a title superior to that of the Kaézi to nominate a trustee, for though
he has parted with the property, and his right in it has become
extinguished, stillhe hag a right to see that its proceeds are applied
according to the terms of the consecration.’’

“He has a better title to appoint a muezzin and smdm for a

mosque than the congregation, unless his appointment is objection-
able on the ground that the persons nominated by him are unfit.

- (1) Faip wl-Kadir, Vol. II, P. 640; sec also the Durr-ul-Mukhtdr, the Fatdwai
Alamgiri, &c. .
(2) Two works of great authority ; sec Doe dem. Jaun Bcebee v. Abdoluic
Barber [1838], 1 Fulton's Reports, p. 3435.
(3) Fath ul-Kadir, Vo), II, p. 840,
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So it is stated in the Nawdzil and Abd’l Lais says the Fatuwa is
thereon.”(1)

Similarly, in the Radd-ul-Muhtdr .—1It is lawful for the wdlkif
to reserve the towliat (the governance of the trust) for himself.
And where a wakf has been created, but the wdkif has appointed
no trustee or mutwalli for the administration of the wakf, nor has
expressly reserved the fowliat for himself, the office would never-
theless appertain to him qud wdkif.(2)

He bas the power of appointing a mutwall during his life-
time whenever he likes. Should he die without making any express
appointment, the power devolves upon his executor. *If there js
no executor, then the right of appointing a mutwall is in the hands
of the Judge.”(3) | ,

“1f the mutwalli appointed by the wdkif dies in h.isvlife‘time,
the power of appointing another mutwalli rests with the wdkif and
not in the Kézi.”(4)

So also in the Fustil-ul-‘Tmddia. * In the Sughra it is stated
that when the mutwalli is dead, and the wakif is alive, the power
of appointing another mutwall?, appertains to the wdkif and not
to the Kdzi. And if the wdkif is dead, it appertains to his exe-
cutor in preference to the Judge. But if the wdkif leave no exe-
cutor, then the Kézi is empowered to appoint a mutwalls. ;. .
So in the Khassdf.”(5) 2 - o

Any person who is trustworthy and otherwise qualified to dis-
charge the duties of the office may be ‘appointed mutwalli, * In
this respect men and women are alike,” i.e., & woman may be ap-
pointed a mutwalls in the same way as a man.(6) Sectarian and
religious differences form no disqualification, and accordingly, the
fact thata person is a Shiah does not disqualify him for thé super-

) Surml-ul-!‘ak:wa, p- 425,

(2) Radd-ul-Muhtdr, Vol. III, p. 394 ; Fatdwai Alamgiri, Vol. 1I, p. 543;
Advocate-General v. Fatima Sultani Begum [1872], 9 Bom. H. C. R., 19.

(3) Radd-ul- Muhtdr, Vol. I1I, D. 894 ; Durr-ul-Mukhidr, p. 241.

(1) Surrat-ul-Fatdwa, p. 425. ‘ -

(5) Fusitl-ul-‘Imddia, p. 237. ; : Tt e :

(6) Radd-ul-Muhtér, Vol. I1II, P. 596; Doe dem. Jaun Beebee v. Abdollah
Barber, 1 Fulton's Reports, 345 ; A, S. Hyati Khanum v. M. 8. Kulsum Khanum,
1 Sel. Rep., 217; Hussaini Bibee v. Hugsain ‘Sharr'/ [1868] 4 Mad. H. C. R.,
23. When a woman is appointed a Mutwalli and a salary is attached to
the office, *‘she will not be required to do more thail her sex permits; and
she is entitled to discharge the duties 1o which she cannot personally attond by -
deputy or proxy.” ’ A e A
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intendence of a wak/ made by a Sunni.(1) ' So long as a person can .
-discharge the duties of the trust personally or through a. deputy,
he or she is qualified to hold the office of towliat. . , e

“ The office of mutwalli is an office of personal trust, and. a
person who. cannot discharge the duties of the trust personally, nor
be responsible . for their, duc dlscherge .cannot appoint a
deputy (2) - :

- But where the mutwa’h has to perform rehglous duties or : ep1r1~ Where
tual functlons In connection with the wakf, which, as regards men; 3:[;‘";12&
can only be performed by & man, a.woman, cannot, be appointed to to per-
the office. For example, if the mutwalli is also the superior of a lfl‘:’r]’;‘ul;e’
rehglous establishment, and, as such, has to oﬁicmte on occasions of qyties.
religious festivals, a woman is precluded by her sex from holding
the towliat.(3) Such superiors in India are called sajjdda-nashins.
[Sayyada is- the carpet on whlch pravers are offered; and nashin
i3 the _person seated thereon 1 . “ The sajjdda-nashin is not only
a mutwallz but also a epmtual preceptor. He is the curator of the
dargdh Where his ancestor lies buried, and in™him is supposed to
contmue the spmtual line (silsila). These dargabs are the tombs pgy, gdhs.
of celebrated dervishes, who, in their “lifetime, were regarded as
samts Some of these men had established khanka/zs where they
lived, and thelr dlsmples congregated Many of ‘them nev er rose
to the 1mportance of a khdnkah, and when. they dxed their mausolea
became shrines or (Iargahs These -dervishes professed esoterlc‘
doctrmes and, dlstmct svstems of initiation. They were either sufis
or the dxsc1ples of Mlan Roushan Bayemd who flourished about the
time of Akbar, and who had founded an mdepenoent esoteric bro-
therhood in. Whlch the chlef occupled a pecuharly distinctive posn-; ’
txon They called themselves fakirs on the hypothesm that they
had ab]ured the world and were humble: serv1tors of God : by theu‘ '
followers they were honoured with the title of shah or kmg Herk-
lot' glves a detalled account of the dnfferent brotherhoods and the
rules of initiation i in force among them. The preceptor is called
the pn‘,——the dlscxp]e the murid. On the death of the pzr hls suc- -

(1) Doyal Chuad Vulth Vi Syud ]\emmat Al [1873], 16 W. R, p. 116. A
person convioted of any ordinary oﬂ'ence, a8 defamatlon, abueue language, &c.»
is not considered unfit.

(2) Piran Bibi v. Abdul Karim [1891], I. L., 19 Cal., 203.

(3) Shah Imam Bukhshv. Beebie Shahee [1835], 6 Sel."Reports, 22 ; sec also
Mujawar Ibram Bibi v. llujuwar Hoasam Shart/[l8~80] L L., 3 Mad., 95.

.....

<t :*.,\ %a % O '1 i"'-
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cessor assumes the privilege of initiating the disciples ‘into the
mysteries of dervishism or sufism. The relationship which exists
between & pir and his murids, as I understand the theory and
practice of dervishism, is g spiritual and personal one.”(1)

The ap-

: Accordingly, the appointment of g child of tender years as
g?;nst;?y%:lfil_ sajjdda-nashin would seem to be opposed to the-constitution of
nashin. the office. There is one instance, however, in which a boy of nine

or ten years of age was appointed a sajjdda-nashin by the last holder
of the office, the work of initiation, &c., during his minority, being
entrusted to a disciple or khalifa (vice-gerent). In this case the

- office was hereditary in the family, and apparently there was no
other member qualified to perform the spiritual duties. “ The
appointment of a sajjdda-nashin of a dargdh must, to a large extent,
however, be regulated by the practice followed in the particular
dargdh or neighbouring dargdhs. Herklot describes the custom
in vogue in the dargdhs existing in Southern India. And, so far
as I am aware, that is consistent, with the practice prevailing in
other parts of India, viz., that upon the death of the last incumbent,
generally on the day of what is called the sium or teja ceremony
(performed on the third day after his decease), the fakirs and murids
of the dargdh, assisted by the heads of neighbouring dargdhs, instal
a competent person on the gadd; ; generally the person chosen is
the son of the deceased, or somebody nominated by him, for his
nomination is supposed to carry the guarantee that the nominee
knows the precepts which he is to communicate to the disciples.
In some instances the nomination takes the shape of a formal instal-
lation by the electoral body, so to speal, during the lifetime of the
incumbent. But in every case the person installed is supposed
to be competent to initiate the murids into the mysteries of the
tarikat (the holy path).”(2) '

Similarly, if the wakf relates to an institution where services
special to one sect or one religion are held, a member of another
sect or creed would not ordinarily be appointed for the towliat of
such an institution. ,

“ A mutwalli,” says the Hdwi, “can delegate the trust to an-
other on his death-bed like an executor.”(3)

(1) Piran Beebee v. Abdul Karim, supra.
(2) Ibid.
(3) Comp, the Durr.ul- Mukhtar, P. 421,
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In the absence of any provision in the trust-deed as to the S ugiige
mode of succession, or of any evidence of usage, the mutwalls may, sion to
on his death-bed, nominate his successor, and such nomination the mut-
will be valid without any judicial order. But in order that the iy
nomination may be effective, it is necessary that the person so
appointed should be adult and possessed of understanding. All
the authorities are.agreed that a minor cannot lawfully be appointed
& mutwalli. The Fatdwai Alumgiri lays down the principle thus :—

“ And it is a condition co she validity (of the appointment of a A il
mulwalli) that he should be adult and possessed of understanding ; walli .
and thus it is stated in the Bakr ur-Raik.” Pl

So also in the Radd-ul-Muhtdr: * the conditions necessary
to the validity [of the appointment] are puberty (buligh) ard
understanding (‘aakl).”(1)

But when the office of mutwalli devolves upon a minor by])cvolu-
virtue of a provision in the trust-deed, for example, if the wakf- tion of .
ndmah provides that the towliat should be confined to the male ;:‘)/llll{[[)u;lal'lll(;;t
descendants of the wdkif or the members of a particular family, {},q pro-
and it happens that at some time the person on whom the office visions of
devolves by virtue of this provision is a minor, in such a case Sl;zdt.mslt—
the appointment will remain in abeyance until he attains
majority, when the wildyet (mutwalliship) would be transferred to -
him.(2)

So, also, when the towliat is hereditary in a family, and the
last incumbent appoints his minor son on his death-bed to be the
mutwalli, the Kazi shall not remove him, but appoint another to
discharge the duties of the office during his minority.(3)

“In the Anf‘aa-ul-wasail it is written from the Wakf of Hillal ———
that if the wdkif has said thus, ‘the wildyét is for my children,’ and ment of a
he leaves both adult and minor children, the K4zi should appoint minor.

somebody in the place of the minors, or he may place the adult
to represent the minors.” .

But a minor cannot be appointed by a sanad [of the Kazi]
whether he is appointed by himself or with another, for by his
incapacity he is unable to superintend the affairs of the wakf, nor
can he appoint a deputy in his place.

(1) Radd-ul-Muhtir, Vol, II1, p. 595.
(2) Ibid,
(3) Ibed.
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r. “~If the wdkif appoints a minor as mutwalli, and no’adult is

associated with him, the K4zi shall appoint some person t6 do'the
‘work .until the minor attains majority. If theré is an adult asso-

ciated with the minor, the Kazi may-appoint ‘some person ‘to
represent the minor and act jointly with the co-mutwalli, or may
empower the adult mutwalli to act for the minor.”(1)
- Freedom and Isldm are not necessary conditions.(2) : :r. . .:
-The Radd-ul-Muhtér, after stating that puberty and under-
standing on the part ‘of ths mutwalli ars necessary -qualifications
to a valid appointment, goes on to say ““{freedomn and Islam are not
requisite. So if a minor is made an -executor, according to kyds
{analogy),(3) -it would bs absolutely void ; according to istehsin
(liberal interpretation of the law), it .would remain inoperative
only so long as he is a minor ; and when he attaing majority the
wildyet (trusteeship) would revert to him. If the perscn appointed

. be‘'a bondsman, the appointment would be valid both according to
hyds and dstchsdn for he ‘possesses ‘the personal capacity....i.

which the minor does not. . The same is the cass'of a zimms (non-

‘Moslem fellow-subject). And should the Kazi remove the bonds-

man from the wildyet, he would not recover it on emancipation,
nor the other on his adopting Islami,”’ which is different from the
case of a minor. : o ST
It will be seen from this that although a bondsmen or a non-
Moslem fellow-subject may be appointed a mutwallt, it is in the dis-
cretion of the Kazi to remove him if he considers that the appoint-.
ment is prejudicial to the interests 6f the trust or 18 opposed ‘to the
wishes of the beneficiaries or that it is not expedient ‘to have a-
person professing another faith as administrator of. the endow-
ment. ... ; RS s :
-, 8o also in the Fatdiua-’leAnvkarz"zc'ia v b fhel g, Faed
i 005 Qu—If the wdkif has made a wakf with this condition that
its governance shall belong to his children, and among his children
are both major and minor, to whom is the towliat to be give}anv7
ol A—The K.é;.zi‘;s‘hai.ll‘g.ppoix‘l,t: somebody in place. of the saghir
(the infant) and if he lilces he masr- appoint A‘th:‘e" B.d'ljllt' c'l‘xi'llcirén'
as the kdim-mukgim (deputy) of the minom,”(%) . -

(2) Ibid, from the As‘adf.: =~ % (0
(3) ¢. e., Logieguy_ Li’ iy ‘.
(4) Fatdwa-l- Ankariwia, Vol, IL, p. ‘217!

(1) Radd-ul-Muldr, Vol. 111, pp. 595, 50,
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«*“If the towliat has been entrusted [by the wikif] to a boy,
his towliat. lel remain in abeyance [or ineffective] imtil he attains
majority when the trust will be made over to him.”(1) . Ry e

© ““If the wdkif appoints as mutwalli a person who is a.bsent, the
Kézi has the power of nominating in his place another for thé
time- bemg, and’ -when  the mutwalli appointed by ‘the wdki f
arrives the trust will revert to him.”(2) ' :

As already mentioned it is only when the wdkif has made a
<ondition at the time of dedication’ before the delivery of the
property to the mutwalli, that he: reserves to himself the power of
removing the mutwalli or changmg the property, that he may do
50, but not otherwise. : v 3 b

* If a person create a wakf and appomt another as the mutualh
thereof, and also make it a condition that such mutwalls sh&ll not
have the ‘power of appointing by testament his successor, such
.condition would be valid. (3) )

When a person makesa wakf, and at, the tlme of his dea.th ap-
pomts a person to be his executor wrthout mentlonmg anythmg
.about the wak}‘, such executor shall nevertheless be the mutwalh
«)f the 'wak/ (4) .

If a man in. health(5) were to make a uakf of hlS land for the
poor and consign the same to a mutwalh and subsequentl} at the
time of his death, were to tell his executor to glve out of the pro-'
<uce of the land certam ‘shares to so- -and- -50, and to do Wha.tever'
the executor thinks best w1th 1t and the executor acts up to the
wakif’s mstructlons it will not be wahd for the wakf was complete
from the outset, and thc wdkif had no power to make any alteratlon
unless he reserved the power to hlmqelf '

Secriox II ‘
TBE APPOINTMENT OF THE MUTWALLI

As already observed the power of appomtxng & muticall Appomt-

reqts prxman]y thh the uakL/ and. in his absence, with higment of
= L - the Mut-
" walli.

(1). Surrat-ul- Fatawa  leco.

(2) Fatdwa-'l-Ankariwia, Vol. 11, P 219, from the ,4s° aaf

(3) Ibid, Vol. IIT, p. 636G ; so ulso in the "(1712 ul. Mulut see posl.

(4) Durr-wl-Mukhtdr, P- 421 and Radd- ul Muhlar, Vo] III p. 634; Fusii-
ul-‘I'mddia, p. 226. .

16) I.e., when not, suﬁ'ex mg from nn\ fal«l lllness \\bxch camcs his death.
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wasi or executor, ““because he is the wékif’s locum tenens.
It is only in the absense of an executor that the power of ap-
pointing a mutwalli to the wakf devolves on the Judge,(1) and a
derivative executor or in other words the executor’s executor has
the same powers as the executor.(2)

A mutwally appointed in general terms or whose appointment
is not limited to the life-time of the wdkif stands in law in the
same position, so far as the wakf is concetned, as an executor.
And it is in consequence of this view that he is given the power of
appointing on his death-bad or when suffering from a mortal illness,
a successor.(3)

If the wdkif werz to appoint two persons to he mutwallis of a
wakf after his death, and one of thein were to die appointing the
other as his executor in the matter of the wakf, the survivor would
be entitled to act as the sole mutwalli.(4) '

An executor appointed only with reference to, orin respect
of, the wakf properties would be a general executor, though Abf
Yusuf differs in this view from the other jurists. According to
the As‘adf, if a man were to appoint first a mutwalli, and then an
executor (in respect of the same wakf), both would be mutwallis
unless their duties are specified. The mode of specifying the
functions is stated in this manner :—* The wdkif says, ‘such
piece of land of mine is wakf and so-and-so is the mutwalli thereof,
and, as regards the rest of my property, so-and-so is the wass.”
In such a case the persons appointed have separate functions.”

In the case of the Advocate-General v. Fatima Sultani Begum(5)
it was held that, according to Mahommedan Law, the appropriator
has a right to reserve the superintendence of the wakf to himself or
appoint some one else. But when he has specified the class from
whom the manager is to be selected, he cannot disregard his own
trust-deed and appoint a person not answering the proper descrip-
tion he hasindicated by the provisions of the wakfndmah, and his
right of nomination of the person to succeed to the management

on his death must be confined to the class mentioned in the waky-

(1) Durr-ul-Mukhtar, p. 421.

(2) Radd-ul-Muhtar, Vol. 111, p- 633,

(3) Durr-ul-Mukhtar, p. 421,

(4) Fatawas Kazi Khan, Vol. 1V, p. 276.
(6) [1872] 9 Bom. H. C. Reports, 19, supra.
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namah. This dictum must, howe\}er, be accepted with some qualifi-
cation. If the wdkif at the time of dedication has reserved to him-
self the power of altering the class from whom the manager should be
selected, his appointment of a person ‘“ not answering the descrip-
tion in the wakfndmah > will not be invalid. The term akriba, Meaning
though more properly confined to relations by blood, will, when the of the

. 5 . : term
context shows that it was intended to beused in a wider sense, be alriba,
so extended as to include relations by affinity, but the wife or widow
of the founder is not included among his akriba.

Abl Yusuf holds that if a wakif were to appoint a mutwally
during his lifetime, without mentioning that such appointment
should continue in force atter his death, the mutwalli would vacate
his office on the death of the wdkif. The rule of law, however,
is, that when an appointment is made without mentioning its
duration, it doe; not cease on the death of the appointor.

If a person make a wakf during his lifetime, but do ot appoint
a mutwalli thereof even when death comes upon him, but appoint
an executor, such executor will be the executor as well as. the maut-
walli of the wakf. This is according to Ab{i Yusuf and the fatwa
is according to him.  If, however, the wdkef appointed g mutwally
for the wakf during his lifetime, his executor will not be the
mutwalli of the wakf.

In Skak Ghulam Rahmutullah Sahib v, Mohammed Akper
Saheb,(1) the Madras High Court enunciateq the recognised
principle of Mahommedan Law, that when property is devoted to
religious charitable purposes, it is usual for the appropriator to
lay down rules for succession to the offics of trustee, and upon
those rules whether they are in writing or have o be inferred
from®evidence of usage, the question of succession depends.
Should no rules be laid down, the power of appointing is vested
in the appropriator during his lifc, and upon his death, it jg vested
in his executor ; or, should he have left no executor, in the magis-
trate and sovereign power, that is to say, in the Court.(2)

L B _—

(1) [1864], 1 Mad. H. C. R., p. 63.
(2) Mohammed Sadik v. Mohamed A7, 1 Sel. Rep., p. 17; Mohammed Kessori
v. Mokammed Shah Kiyamiuddin, 5 Sel. Rep., p. 133; Advocate-General v. Fatima
Sultani Begum, supra ; Phate Sahib Bibi v. Damodar Premji [1879], 1. L., 3 Bom.,
84; Agha Mahomed Eusoof Mushadee v. Abdool Hossain Khan, S. D. A.,
1857, p. 640; Het Koonwar v. Chutterdhare: Singh [1870], 13 W. R., 396.
AA, ML 29
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¢ ."When the wdkif has provided:that the ﬁppdi'ntiﬁé‘ir"\t to ‘the
touliat shall be. made by his children,—and among his children,
there are some who are minors, the Kazi may authorise those who
are adults to'make the appointment on behalf of ‘the ‘minors as

- well as their own, or may associate -somé’ person with them to
" represent the ‘minors. [ T T -

In the Anf‘aa-ul-Wasdil it is stated from Khassaf, that when
a person has made a wakf of two pieces of land, and a'p‘pzdiyri_tged
two mutwallis, and subsequently at the time of his death appoints’
Zaid as his executor, Zaid will be a mutwalli with: them ;and if
Zaid appoints ’Amr as his executor, 'Amr’s’ position will ' be  the
same as that of Zaid. .~ . f o0 o
If a person were to appoint two executors. one after th'e"‘othér:
without removing the first, both of them ‘would become executors,
for “among 'us” (meanitig *‘the Hanafis), éhhéxé'cixtoi'shipb does
not fall to - the ground of ‘itself.  The appointment ‘of ‘a second
muwwalli by the Kazi is different from the ‘appointment of a
second mutwally by the wdkif, for in the latter case both appoint-
ments are wvalid ; but when two ‘appointments are made by
the Kézi, the .second appointment invalidates the first’ provided
the first mutwalli becomes aware - of the second appointment.
“Itis not expedient to appoint to the office of mutwalli one
who i3 a seeker:after it, but it is not unlawful.?” = .
+- If the wdkif has appointed no mutwalli, and the Kézi has ap-
pointed one, the wdkif has no power to remo‘Ve‘the.pérsidn”appbiht— ‘
ed by the Kazi. . .1t oo o S o s
When the wdkif dies ivithoutappbihtiné a ;ng‘%t‘u'ail‘i or lea,vmg
an ‘executor, in that case the Kazi \‘vill"hav'e; the power of app"inﬁ-",
ing the superinténdent of the n(zkf . o

* Similarly, ‘if the last incumbent in the office of mutwall; dies

without’ appointing’ his ‘s'li"(i_'(':g“‘séor'_i(')}i an | e#égﬁtbr, the]appomt- '
ment- rests wit]i"thé" Kém, .th.e_a' "ﬂlzlz.m » is “ac/:‘é‘o_r:d'ifr(lg”" to thls :
principle snd ‘the ‘Allimah  Kasim has decided according
to it. o o '

The last mutwalli has the power ‘of ‘hotninating ‘his '*:gl‘i.&;é‘egf_sbr
only when the wdkif has made no provision regarding ‘the office, -
It the ;z'o&‘k’i}. h.é.év'(‘lécla,‘red‘t'hati the office shall descend in the lineal *
wale’line in a particulat family, roné of "the 'incumberits Will have
the power of ¢hanging the course of descent.” Or, if the wdkif has
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declared that after 4, B shall succeed to the office;, 4 has no
‘power to appoint C.(1)

“So long as there is a relative of the wdkif qualified for the
office, a stranger should not be appointed mutwalli,(2) for a relative
is more benevolently disposed [towards the wdkif], and it is '[gen-
erally] the intention of the wdkif that a relative should be appoint-
ed.”

“ This dictum is from Hékim in the Kdfi, and he has made it The right
Nass (absolute) thus :— So long as among the descendants of the of mem-
wakif or among the people of his family (ahl(u):bait) there is to b?;'s of
be found any qualified [for the office] a mutwalli shall not be wakif’s
appointed ‘from strangers.  When no qualified person is found family to
-among them, and the fowliat is entrusted to a stranger, and E}f]‘: oczvﬁ_ice
subsequently a member of the wdkif’s family is forthcoming who J;qs.
1s qualified for theVoffice, it shall be given to him.’ The result
of this is, that the descendants of the wdkif shall be peeferred
/(for the office of mutwalli) even though the wakf may not be for
them, as in the case of a wakf for a mosque or for others.”

Similarly, it is laid down in the W ajiz-ul-Muhit :* So long prefer-
as a descendant of the wdkif or a member. of his family (ahl(u)- ential
bait) is living and is qualified for the towliat, the Kizi should not E:C’:Itn(gn_
appoint a stranger.  If there is no one among his descendants or pers of
his family qualified for the office, in that case the Kazi may appoint 3:;1:1'/’\9

an outsider. But when after such appointment, a qualified person famify

among them is forthcoming, the trust should be assigned to him.”
"The principle is repeated in similar terms in the Fatdwa’l-Ankara-
wia, the Fusil-ul-Imddia and the Fatdwai A lamgiri. The author
of the Radd-ul-Muhtir goes on to add :—

*“ In the Hindi¢h(3) it is stated from the 7'a/izib, that when there
is any one among the descendants or kindred of the mowkoof-alath
qualified [for the office] it is preferable to appoint him. From the
term mowkoof-alaih are clearly meant the descendants of the waksf
{as the objects of the trust] and therefore this dictum is not contra-
dictory of the one above [from the Kdfi). Again, the use of the word
* preferable,” shows that the appointment of a stranger in the pre-

(1) Mohammad Sadik v. Mohamed Ali, supra; Jdm‘aa-ul-Ftisulain.

(2) Durr-ul-Mukhtdr, D. 421, also Advocate-General v. Fatima Sultani Begum,
s2upra ; Radd-ul- Muhtdr, Vol. III, p. 6386.

(3) The Fatdwai Alamgirs is so-called having been compiled in India.
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sence of a descendant of the wdk:f is not invalid. This view is not
contradictory to what is stated in the Jdm‘aa-ul- Fustlain, whick
amounts to this, that should the wdkif make a condition to the
effect that his children and children’s children should be the mut-
wallis of the wakf in succession to each other, in that case the KAz
has no power to appoint an outsider without finding any breach of
trust on the part of the wdkif’s descendant, and should the Kazi
appoint an outsider to the office of mutwalls, in supersession of a
descendant of the wdkif without any lawful reason, such person
shall not become mutwalli. This refers to a case where the walkaf
his made such a condition, but the present discussion relates to a
case where the wdkif has made no such provision.” ““And what
is stated from the Khairiyéh at the end of the chapter on wakf leads
to the result that such an appointment [i.e., the appointment of a
stranger] will be absolutely invalid, and this (no doubt) is the
meaning of la-¢j‘aalo, so this must be considered. And in the Khair-
iyéh there is also a Fatwa that it is not necessary for a person among
the akl-ul-wakf [people from among whom a muwtwalli should be
selected] to be qualified thus; if his disqualification is removed
afterwards, it is suflicient [that is, ke should then| get the office].
And this is clear. [But] then it must not remain concealed, that
all this relates primurily to a case where any of the descendants of
the wdlif or his ahl-ul-bait is found to be fit.”

In the Fusul-ul-"Imddia it is stated that the author’s father(1)
was asked whether, if the wdkif had made a condition that the-
towliai should be confined to his descendants, the Kazi could

appoint a stranger—he answered. ‘ no.’

But when there is no fit and proper person to be found among
the descendants or relatives of the wdkif an outsider may be appoint-
ed ; and a descendant or relative of the wdkif succeeding to the
office of towliat, if he proves himself unworthy or commits a breach
of trust, can be removed, and, in the absence ¢f any other member
of the wdkif’s family qualified to take hisplace, an outsider can be
appointed, “for when the wdkif himself can be removed for breach
of trust, @ forétori other people can be removed also for mis-
behaviour.”’(2) In a case where a descendant or relative or a
neighbour of the wdlif is not willing to accept the office without

(1) Himself a grest jurist. (2) Fatdwai Alargiri, Vol. Ti, p. 505.
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a salary, and an outsider is willing to accept it without
Temuneration, the Kazi should see whose appointment would Le
most beneficial to the wakf, and who is fittest for the appoint=-
‘ment.(1) :
The law distinctly lays down that so long as a fit and proper
person can be found among the members of the wikif’s {amily or
among his relatives, the Judge should not appo'nt a stranger. Is
the same rule applicable to an appointment by a mutwalli who holds
the office with general powers. The Calcutta High Court has
answered 1t in the negative. It has held that when a mutwalli
suffering from a death-bed illness appoints a successor, his nomi-
nation is not necessarily restricted to the founder’s family.(2)
If an appointment has once been validly made, no other per- The ap-
son can be appointed so long as the former appointment lasts. pointment
A mutwalli cannot give up the office of towliat of his own mo- ‘_’f th_e i
tion ; he must obtain the permission of the Kazi to retire from his "****%%"
office. Some jurists appear, no doubt, to have expressed an
opinion that a mutwalli can resign his post in favour of another,
but they have also held that the latter will not become mutwalli
until his appointment has been sanctioned by the Kazi, who is
10t bound to appoint him to the office.
If a mautiwalli resigns his post in favour of another in lieu of
some pecuniary consideration, and the ratter is not appointed by
the Kézi, he can proceed against the quondam mutwalli for the qy, ap
money paid to him, though such * payment was illegal.” Those point-
who hold such payments to be legal are a few modern jurists, but ent of

- . the nout-
it 1s against the true construction of the law and absolutely 4414,

immoral.(3)

It would appear, that at one time attempts were frequent on
the part of the servitors of charitable endowments to discharge
their duties by substitutes. The allowance fixed for the officers
were drawn by them, whilst a small honorarium was given to their
substitutes. The legality of such conduct seems to have given
rise to considerable discussion among thé early Mussulman

(1) Radd-ul-Muktdr, Vol. 111, p. 636. . i
2) Sketkh Amir Ali v. Syed Wazir Hyder [19153]. 9 Cal. W. N., 876. This

ruling, howes er, does not seem quite consistent with the principles of the Mussul-
man Law, ’

(3) Ruadd-ul-Muhtdr, Vol. 111, 635, See Shah Mohinuddin v. Elahee Buksh
11866], 6 W. R., 277.
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jurists ; but the more modern lawyers are generally agreed in
opinion that the appomtment of a substitute is not lawful unless
there is any just reason for it. A female mutwalli, who is, by rea-
son of her sex, unable to discharge all the duties of her office, is
authorised to appoint a deputy. Similarly, where the disqualifi-
cation is temporary, and is caused by illness or absence “ on lawful
grounds,” the work may be performed by a substitute appointed
by the superintendent or the Kézi. Where such appointment
is made, the substitute is entitled either to the whole allowance
or a portion thereof in accordance with the arrangement made
between him and the incumbent. Ibn Shibli has stated in his
Fatdwa, that when a mutwalli has become incapable from weakness
to superintend the work personally, he may appoint a substitute
or deputy to help him in the management, but the responsibility
will continue to rest with him, and the substitute will only ob-
tain his allowance from the mutwalli.(1)

The mutwalli cannot, however, assign or transfer the office
to any one, or appoint another during his lifetime, unless his.
own powers are general.”(2) Should he in his lifetime and in
health appoint another in his place, the appomtment will not be
lawful and valid, unless the mutwalli has obtamed the towliat
with that condition, “in a general manner.” In that case the
mutwalli so appointing another person in his place will not be
able to remove the latter, unless the wdkif, whilst confiding the
trust empowered him to assign the same to another, and also o
remove the trustee. ;

The restriction mentioned above refers to the appointment of
a permanent and substantive successor, who would occupy the
position and exercise the full powers of the mutwalli, in fact suc-
ceed him in the office. And not to the appointment by the mut-
walli of a kdim mokdm or substitute in his place. The appointment
of a successor to take his place absolutely can only be made by the
mutwalli on his death-bed or in death-illness.(3) ¢ This restriction
does not apply to the appointment of a deputy or agent.” And in
the Fath [ul Kadz)] it is stated that the smutw allz 18 empowered to

(l) See also Molmnndd m -!hmel v. l-.luhee Bukah supra.

(2) Radd-ul-Multdr, Vol. 111, p. 637. In the case of Wahid Ali v. Ashraf.
Hossain [1882], I. L., 8 Cal, 732: s. c,, 10 C. L. R., p. 529, the meaning of the
word ‘¢ general '’ was not considered at all.

(3) Durr-ul-Mukhtdr, p. 421.
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appoint such persons as deputies, as are able to d'ischarge the duties

-connected with the office, or which are incumbent on the mutwalls.
The mutwally has the power of removing his deputy and appointing
another in his place. If the mutwalli becomes insane, the appoint-
ment of his deputy becomes vacated of itself ; and the Kazi becomes
entitled to appoint a substitute for the mutwalli. This applies te
all cases, both where the mutwalli has been appointed by the Kazi
or by the wdki/.

Where the appointment of the mutwalli is * general ” the
mutwally has the power of assigning the trust to another, not othez-
wise. In the Fatdwai Alamgiri the principle is given thus:—
“ A mutwalli may at his death commit his office to another in the
same way as an executor may commit his to another. But when
the appropriator has assigned some particular property for the
mutwalli, it does not belong to the person to whom the office has
been bequeathed ; and the matter must be submitted to the Judge
in order that he may assign for him the hire orsalary of similar
work, unless the wdkif had assigned the allowance for every maui-
walli ; so in the Fath-ul-Kadir. And if the mutwalli were to in-
tend to appoint another in his place in kis own lifetime and in good
health, it would not be lawful, unless the consignment (tafwiz)
was made tohim in a general manner (,ﬂouldxw le); so0 in
the Muhit.”’(1)

As regards the meaning of the expression “in a general Meaning
manner ”’ the author of the Radd-ul-Muhtdr explains it as follows :— g:the
“It means that if the wdkif or Kazi were to make a condition ¢ gene-
at the time of appointing the mutwalli, that he should have theral.’’
power of transferring the trust to another and substituting that
other in his own place by a sanad-i-wakf or wasiat, should
necessity arise for 1t, such & condition would carry with it the
power, on the part of the mutwalli, to appoint another mutwall
during his lifetime, or in death-illness.”(2)

If the appointment of the mutwalli, or the assignment to him
of the trust, is not general in its nature’ (premidi Unaes e ) ag stated
above in other words, when the mutwalli does not possess general
powers he cannot assign the trust to another ““in health,” whilst
capable of discharging the functions of the office; but if there

(1) Falduwai Alamgiri, Vol. 11, p- 508. (2) Radd-ul- Muhtar, Vol. III, p. 637.
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are no provisions in the wakfndmah regulating the mode of succes-
sion, he can appoint a successor in death-illness.(1) The reason
of this is stated by Kéizi Khan to consist m the fact that the
mutwalls is in the position of an executor, and like an executor he
has the power of aprsinting on his. death-bed another executor in
his place to perform the functions which appertain to him. Asan
executor has no power to resign the executorship which. he has once
accepted, without the permission of the Kézi, so a mutwalli cannot
withdraw from a trust without such permission. The appointment
of another mutwaliz by one who does not possess general powers,
without the leave of the Kazi, is tantamount to a withdrawal of
the incumbent from office, yet he remaing responsible, unless the

appointment or transfer of the trust is subsequently confirmed by
the Kaz.

 With reference to a mutwallt appointed in a general manner,”’
it is further explained *‘ the meaning of the term (p2esdl) ¢ general ’
is thus explained in the Adnf‘aa-ul-Wasdil .—* that the wdkif ap-
points a mutwallt and places him in his own place and constitutes
him his successor, and authorises him to assign the trust to
whomsoever he likes, in such a case the muwtwally can transfer the
trust either in health or death-illness.’”

“If the ndzir, (supervisor, meaning the” mutwall?) without
the condition, during marz-ul-mout entrusts the towliat to another,
it is valid ; but if he assigned it in health, it would not be valid, as
is stated in the Tattima, &c., and the reason of this is, that he is in
the position of an executor, . . . . and as an executor
can assign the executorship by testament, & mutwalli may also do

so. And it is right to hold that the powers of a kyyum (curator)

re co-extensive. And thig igs different from an act

RLICLICAV 101 Qi AV

done in health, for a kyyum in health is like a deputy (wakil), and
a wakil has no power of delegating his powers.”

a
@

With reference to this subject, the Surrat-ul-Fatdwa is
distinct. ¢ If the wdkif has provided that the mutwalli shall have
the power of assigning the trust to another, in such a case an
assignment of the towliar, whilst the mutwalls is in health, is
valid, otherwise not. But even without such power, if the assign-
‘nent ts made in marz-ul-mout it is valid ; so it is stated in the

(1) Taken from the Anf‘ua-ul-Wasdil.
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Kinia and Tattima. And if the mutwalli has once appointed
another in his place by- virtue of the power reserved to him by
the wdkif, he cannot remove the person so appointed, unless the
wdkif gave him the power of appointing as well as discharging.
Tartlist in his Anf‘aa-ul-Wasdil has laid down the same rule

I was asked with reference to a mutwalli who had
been appointed by his predecessor by virtue of the power given
to the latter, and who had died leaving the trust in the hands
of a third person, whether the hékim could give the towliat to
somebody else. I answered that if the mutwalli had assigned
the trust in health, the appointee would hold the trust for the life-

time of the appointer ; but upon his decease the Kézi would have

the power of appointing.”(1)

I take it that this refers to a case where the smutwaliz, who
had been appointed by virtue of a power given to his predecessor
by the wdkif, did not possess the power himseif also; in other
words, if the power was only personal to the first mutwalli. But
whether he had the power or not, if he appointed a successor
on his death-bed it would be lawful.(2)

If the wdkif on his death-bed was to say to another, ““ You
shall be in my place with reference to this wakf,” or if he was to
say that “my children will have the same powers as myself with
respect of this wakf,” this in fact would be vesting them with all
the powers he possesses. And I take it that in such cases the
executor of the wdkif’s children will have the power of appointing
a mutwalli inter vivos. This question was not considered properly
in the case of Wahid Ali v. Ashraf Hossein.(3)

“ But the wdkif may condition that so-and-so is the mut-
wally of this wakf, but that he will not have the power of

(1) Surrat-ul-Fatdwa, p. 440,

(2) Ibid ; Sce also Fatdwai Kdzi Khan. Vol 1V, p. 219. In the case of
Khajah Salimullah v. 4bul Khair M. Ml-lslafn, supra, the Calcutta High Court
lias Jaid down that when a mutwalli, who did not appear to possess such general
powers as would enable her to appoint a successor whilst physically fit to carry
<on the duties of the trust, did in fact transfer it to another, the Statute of
Limitation ran from the date of such appointment against a person claiming
4 preferential right to the governance of the wakf ; and *““his title to the
office ” would become barred under Article 120 of the second schedule of the
Limitation Act if the office was not hereditary. If it was hereditary, it would
become burred under Article 124. A

t3) Supra.
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leaving the trust by wasiat to another; and such condition is
lawful.”’(1) e

“The wdkif may lawfully condition that so-and-so will be
the mutwalli of the wakf, but that neither he ner any other
muftwalli shall have the power of leaving the trust by wasiat to
another.”(2)"

When a condition is made in the wakfndmah that upon the
death of each mutwalli, the power of appointing his successor
shall rest with the Judge, a mutwalli cannot appoint a successor
to himself either in health or inillness. And upon the decease of
each incumbent, the Kézi shall appoint a successor.

As regards the power of the wikif to remove a mutwalls whom
he has appointed there is a difference of opinion between Abii Yusuf
and Mohammed. Abi Yusuf holds that the wdkif is absolutely
entitled to remove the mutwalli appointed by himself, whether he
has reserved the power or not. Mohammed differs, holding thatw
it is only when the wdkif has reserved the power that he can remove
the mutwalli, without any misfeasance, and the Fatwa is according
to Mohammed’s view.(3)

The difference between Abd Yusuf and Imim Mohammed
is fully stated in the Fatdwai Alamgiri. “A person having made
a wakf of his property and after having transferred it to the
curator (Kyyum) desires to take it back from his hands ; if he
made a condition for himself in the wakf that he should [have
the power to] discharge the curator and take back the property,
in that case he may do so according to Mohammed and not
otherwise. But according to Abl Yusuf he may do so [in either
case, t.e., whether he has reserved the power or not]. And the
Mashdikh (Jurists) of Balkh decide according to Ab Yusuf and
the Jurist Abli Lais has adopted the same view. The Mashdikh
of Bokhira decide according to the rule of Mohamined, and the
fatwa is thereon ; so in the Muzmirdt >’(4)

The Radd-ul-Muhtdr explains the reason of the difference.
AbG Yusuf holds the mutwalli to be a deputy (wdkil) of the wakif

(1) Wajiz-ul- Muhit.

(2) 1bid.

(3) Radd-ul-Muhktdr, Vol. 1II, p. 038. See the case of Hidayatunnissa v.
dfzal Hossein, 2 N.-W. P. Rep., p. 240; also Golam Husain v. djs Ajum Tadal-
lah, 4 Mad. H. C. R, 44.

(4) Fatdwas Alamgiri, Vol. II, p. 505.
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and consequently the wdkif has the power at any time to discharge
him. According to Mohammed the mutwalli is a deputy of the
beneficiaries, and that, therefore, the wdkif has the power to dis-
charge him only when he has reserved it expressly -at the time of
the dedication.(1)

And itadds, that according to the Tashih-ul- Kudiri of Alidmah
Késim this is the rule on which decisions are passed.

The doctrine which is given in the Durr-ul-Mukhtdr on the au-
thority of the Ashbdh that “ the wdkif has absolute authority to
discharge the mutwalli,(2) and the Fatwa is thereon,” does not
represent the view recognised as binding by the compilers of the
Fatdwai Alamgiri or the author of the Radd-ul-Muhtér. V

The officers of the wakf have no power to remove the mui-
walli.(3) ’

The mutwalli may resign his ‘office with the * knowledge

of the wdkif or of the Kazi ;(4) 1n other words with their sancticn
but he can not do so of his own accord.

The wdkif may give the power to the mutwalli to increase or
reduce the allowance of the wazifadars(h) (persons receiving
stipends) according to his discretion or to remove oradd to the
wazifadars.

If a per<on were * make a wakfand appoint ’Abdullah the Direc-
mutwalli thereof and declare that upon ’Abdullah’s death, Zaid shall I‘l‘:“‘ of
be the mutwalli, ’Abdullah has no power to devise the mutwalliship ,(.,;Z,.,'/ o
to another, and Zaid will be the mutwalli, notwithstanding any garding
appointment made by ’Abdullah. And Allimah al-Hanouti has L‘l‘t"igf‘;’{
held that when a person has declared that the towliat of any wak/ {},e trust.
should be given to the * most discreet of his descendants, and one ’
of them, being the mutwalli for the time,'appoints his son-in-law
as the mutwalli and dies, the towliat shall nevertheless go to such
person among the descendants of the wdkif as fulfils the condi.
tion “in the wakfndmah.” - Any appointment contrary to the

terms of the wakf, or conditions laid down by the wdkif, is
invalid.

(1) Radd-ul-Muhtdr, Vol:11I, p- 63.

(2) Durr-ul- Mukhtdr, p. 421, Hooghly Ed.

(3) Ibid,; Comp. Meher Ali v. Golam Nujuff [1870], 11 W, R., 333,
(4) Ibid ; Radd-ul-Muhidr, Vol. III, p. 638.

(5) Radd-ul-Muhtdr, Vol. 1II, p. 639.
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As already stated the servitors of the nmosque cannot remove

wthe mutwally, though the mutwalli can remove them for unfitness
or.misconduct or other fault.(1)

Mussulman jurists draw a distinction between public and
brivate trusts. For example, in the case of a mosque, the congre-
gation, according to the accepted rale, have no power to appoint
a mutwalli whereas in the cass of private trust made in favour

of spzcific individuals, the baneficiaries are permitted to nomi-
nate a trustee.

This is the rule I gather from the statements in the Fatdwai
Kazi Khan and other works of authority.

In the Fatdwai Kazi Khan occurs first the following passage :—
““ A person makes a valid wakf in favour of a particular mosque
and [appoints] a kyyum (superinéendent) for it; and then the
kyyum dies, whereupon the ahl-ul-masjid(2) assemble and appoint
in his place a mutwalli(3) without the order of the Kézi; and
this nutwally proceeds [in the original, stands up] to repair the
mosque with the income of the wakf; the mashdikh (the jurists)

have differed regarding this towliat. But the most correct

doctrine is that it is not valid, for the power of appointing a

kyyum appertains to the Kazi. But if this mutwalli (so appointed)
had spent any money out of the income of the wakf over the
repairs of the mosque he would not bs liable ; if he, however,
leased the wakf and spent  the money himself, it would not be
lawful and he would be guilty of braach of trust.’’(4)

“But where the wakf is in favour of specific individuals
(urbzibvn‘aluma.in, or known persons) limited in number, and they
appoint a proper person of integrity without the order of the
Kazi, it would be valid but it is preferable to lay the matter before
the Kdzi to appoint » Eyyum. They (the jurists) or some of them

81y, however, that in thegs times it is preferable not to bring the

matter bafors the Kazi, as the Kizig of our times have betm)fcd
avarice (wtmd‘a-ul-fésiia). Nevertheless, the congregation of the

(1) This is the approved doctrins ; Zdhir-ur-Rawdyit ; Latdr Khinoh
(2) The people of the mosque, i.e.. congregation. ,
(3) Towliat is the office: it means governance, trusteeship, superintendence.
(4) In the original, ** if this mutwalli belongs to the category of people of

Antegrity (Ahl-us-Saldh) and is not a fdsik (a man of had behaviour )" Ahluy.

Suldh really means virtuous people, worthy of trust.
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mosque have not the power to éppoint a mutwalli or kyyum,

without informing the Kdzi and obtaining his sanction to the
appointment.”(1)

- The author of the Radd-ul-Muhtdr says, * the result of what
is stated in the T'dtdr Khdniéh is that if the devotees or congrega-
tion of a mosque agree in appointing a man as mautwalli, for the
administration of the mosque (li-masdlih-il-masjid), it is valid ac-
cording to the ancient jurists, but it is most preferable to obtain
the sanction of the Kéazi. The moderns, are, however, unani-
mously of opinion that ‘in these days’ it is preferable not to
inform the Kdzi, for it is known how covetous they are of the pro-
perty of wakfs. In the same way, when a wakf is in favour of
individuals limited in number they may appoint a mutwalle from
among people of integrity.”’

As I understand the principle, the dicta which prohibit the Principle..
appointment of a mutwalle by the congregation, refer to endow-
ments of a public nature like a measjid and similar institutions in
which the public at large or the Mussulman public generally are
interested. But when a dedication is in favour of particular
people whose number is ascertainable, the modern Mosler: jurists
have recognised the validity of an appointment by the beneficiaries.
The Fatdwar Alamgiri, after stating the views of the older jurists
concerning such appointments, says :—

“It is stated from Shaikh ul-Islam Ab#l Hasan that all’
the mashdikhs (jurists) declare that if the beneficiaries were to
appoint a mutwail?, it would be as valid asif the appointment
‘was made with the permission of the Kdzi.”

The same principle is given in the Radd-ul-Muhtir and the:
Waqiz-ul-Muhit.

(1) Fatdwai Kdzi Khan, Vol. 1V, p. 216. In later times during the convul-
sions which afflicted the Islimic world consequent upon internccine struggles
and the invasions of the pagan Mongols and the Christian Crusaders, the high
standard of judicial morality certainly declined. But the lofty ideal of Moslem
justice and the adequacy, not to say elasticity, of its conceptions can he gather-
ed not only from the treatise of MaAwardi—‘the Hugo Grotius of Islam’—
on political law called the Ahkdm-us-Soltanal, but also from the chapters on
 the Duties of the Kézi” in recognised works ¢f authority, which well deserve
translation. Tn onperespect the Mussulman Jurists appear to be in advance of the-
modern thinkers of Christendom, for the founder of the Hanafi school admitted
the right of woinen to hold judicial office.
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When the wdkif has appointed ndzirs(1) to exercise a super-
visory control over the mutwalli, and vested them with the power
of removing him for misfeasance or misconduct, they will have
also the power of appointing his successor, although this latter
power may not be expressly given to them in the deed of
wakf.

Tf the wakif were to appomt a mutwalh but there is no indica-
tion that the appointment should continue in force even after his
(the wdkif’s) death, the mutwalli would be discharged upon the
happening of the wdkif’s death.

The Mut- The Radd-ul-Muhtdir states the principle thus :—When a mui-

sl walli is appointed by the wdkif, he will become discharged on the
death of the wdkif. This is according to Abfi Yusuf’s rule on which
is the falwa, for such a mutwalli is merely an egent on behalf of
the wdkef. But when the wdkif appoints a mutwalli “for his life
and after his death,” such mutwalli will not become discharged in
consequence of the wdkif’s death.

When the wdkif himself holds the office of mutwalli, and is
found guilty of misfeasance or breach of trust, he can be removed,
whether there is a condition to that effect in the wakfndmah or
not. Unfitness to carry out the duties of the trust is a cause for

" removal from office.
Wakif “If the wdkif has reserved the wildyét in his own hands, and
;‘,(1‘?;:01)0(1 he proves himself dishonest, the Kazi has the power of removing
from the him in the interests of the cestwds qui trustent, just in the same
governance way as he has the power of removing a dishonest executor.”(2)

.of the trust

it guilty of A fortiori he has the power of removing a mutwalli for breach

misfea- of trust, and he may do so even though the appropriator should
ko have made a condition that there should be no such power.

But the malversation or breach of trust must be proved;
mere imputation is not sufficient to justify his removal. If a mut-
walli, with funds in his hands, neglects to repair the wak/ premises
and allows it to fall into disrepair, it amounts to a breach of trust,
for if he knowingly and intentionally causes damage or loss to the
wakf, or if he misdeals w1th the trust-property he must be removed
from his office. ’

‘(1) Supervisors.
(2) Radd-ul- Muhtir, Vol. II1, p. 596 ; Surrat- ul—Falaua., p. 420; Faldwas

Alamgiri, Vol. 11, p. 505.
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The Fath ul-Kadir is very distinct on the point. * The Kéazi
has the power of doing so even if the wdkif has made a condition
to the effect that in case of breach of trust on his part, neither
the Kazi nor the Sultan will have the power of removing him.”(1)

In the Jdém‘aa wl-Fusilain, it is stated that ““ when a mutwall;
has been appointed by the wdkif or by any of the constituted Judges,
he cannot be removed without any of those causes which justily
his removal, that is, manifest breach of trust or misfeasance and the
like causes. In the terms ‘like causes’ appear to be included
incapacity to discharge the duties of the office as well as im-
morality.”(2)

The Kazi cannot remove a mutwalli, whether appointed by The dis-
the wdkif or himself, merely on the complaint of the beneficiaries missal of
but can do so upon proof of misfeasance or breach of trust.(3) ;}lenut-

But though the Kézi has no power to remove the mutwalls
merey upon the complaint of the beneficiaries, yet upon receiving
a complaint, if he consider it to be bond fide and reasonable, he can
associate another trustworthy person with the mutwalli and fix a
remuneration for him, either out of the allowance of the mutwalls
ot from the general funds. '

Similarly, the Kazi has no power to remove an executor
appointed by the deceased merely on the complaint of anybody
without proof.

Any loss sustained by the wakf through the wilful neglect of Respon-
the mutwalli shall be made good by him. Tt is doubtful, however, sibility ot
whether a gratuitous mutwalli would be liable for any loss which ;ﬁl;imt-
is occasioned, merely through neglect, to the wakf.

“ The mutwally,” says the Fath-ul-Kadir, *“ is also liable to be
removed if he is proved to be addicted to drunkenness and such
~ like vices.”(4)

If a mutwalli takes up his abode in the wakf building without
any provision to that effect in the deed of dedication or without
the permission of the Judge, his conduct amounts to misfeasance.

The mutwall should ordinarily be chosen from among the
relatives of the wdkif. If, among his relatives or neighbours, no

(1) Fath-ul-Kadir, Vol. II, p. 640.

(2) Radd-ul-Muhtdr, Vol. 111, p. 597.

(3) Jam‘aa ul-Fusdlain ; Radd-ul-Muhtdr, Vol. 111, p. 597,
- (4) Ibid, Vol. II1, p. 640.
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person can be found willing to undertake the work of towliat with-

‘out & remuneration, and there is an outsider willing to do 80, then

his appointment would depend upon the Kazi’s discretion, and he
must judge who is the best person to be appointed.(1)

Persons who get an allowance from the wakf shall not be
deprived of their wazifa, unless they are proved to be guilty of
some offence which entails this penalty.(2) ,

It has been held by the Calcutta High Court that the sale of

an office to which are attached religious duties is void under the
Mahommedan Law.(3)
An attempt to “sell or alienate the allowance or to create a
charge upon it has been regarded as misconduct sufficient to pass
the wazifa or allowance, if hereditary, to the children of the wazi-
fadar.”’(4) Upon this principle, the insolvency of the wazifadar
would lead to the same result.

If a person, who is allowed to reside in the kujra or a room of
the mosque either in lieu of his services or in addition to his salary,
lets it without permission of the mutwalli, he renders himself liable
to dismissal.

When an allowance is fixed for a person in the wakfndmah
and it is declared that upon his death such allowance shall go to
another, if the person for whom the allowance is fixed assigns his
interest to a third person, upon the decease of the original bene-
ficiary, the allowance shall go to the person appointed by the wdki/,
and not to the assignee of the original beneficiary.(5)

No beneficiary is entitled to substitute another in his place,
but lie may appoint another person to receive his allowance. (6)

A student who has been absent for three months may not be
deprived of his room and aliowance on account of Ius absence
alone. ‘

In the Ashbdk it is laid down that if the sovereign himself
were to appoint a person as a teacher who is not competent, he may
be removed, for the act of the “ultan must not te unreasonable or
umproper.  ** A king appointing an incompetent person,” says the

(1) Radd’-ul- Mubtdr, Vol. I, p. 636.
(2) Ibid, 597. : .
(3) Surkum Abu Torab Abdul Waheb v. Rahaman Buksh [1896), 1. L., 24
Cal., 83.
(4) Radd-ul-Muktdr, Vol. I11, p. 597.
(5) Ibid. ;
(6) Ibid.
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Bazdziah, ““ does two wrongs, first, that by appointing an incom-
petent person, he does an ixijustice to a competent person ; and,
secondly, that he does an injustice to the public by appointing one
who was not entitled to the office.”

“In the Fath-ul-Kadir it is laid down that when a mutwalls
becomes totally insane, and the insanity lasts for a year, he will
become discharged of himself ; but when he recovers, he will get
back the towliat. The Nahr says on this point, that, he will get
back the appointment only in case the mutwalli is one who holds
the appointment by virtue of the provisions of the deed of
wakf ; but this rule does not apply to a mutwall; appointed by the
Kézi.” In other words insanity will lead to his removal, and he
will not get back the post on recovery.

“A mutwalli who is trustworthy and has not been proved to
be guilty of any fault, cannot be removed even by the Sultan.”

“ When a mutwalli has been lawfully appointed by the Kazi
and subsequent thereto the Sultan appoints ancther, the former
appointment will take effect and not the latter.”

. ““ If the wdkif has empowered the mutwall to Aap'point 4 succes-
sor, the Kazi has no power to interfere with an appointment made
in virtue of that authority, and the fatwa is on this.”

“In the Book on Walkf by Nasihi it is stated that where a wakf
is created in favour of a body of people, and the mutwalls does not
or cannot fulfil the provisions made by the wdkif for the benefit of
the cestuis qui trustent, he ought to be removed and another appoint-
ed in his place.”(1) ’

In the absence of a mutwalli, the power of nomination and Pawersof

appointment of an imdm and muezzin to a mosque, is given to the the
wdkif’s descendants and the members of his family preferentially :;dlﬂf s

to others. This is the'view stated in the Ashbdh. _ daeicte:-

In the matter of building and Tepairing a mosque the person
who has erected the mosque and his descendants, are ‘preferred to

the congregation or outsiders. This is according to the Anf‘ag-ul-
Wasdil.

. (1) The author adds that if the mufwalli is addicted to alchemy, that is a
desire to convert a baser metal into gold he should be removed, for this avarice
might lead to breach of trust. Generally, the purport of this passage is that if the
mutwalls is given to gambling or habits of a kind which might be prejudicial to
the interests of the wak/ he should be removed, ' '

AA, ML 30
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1f the wdkif makes a condition that the administration should
devolve on *‘ the most intelligent » (0%, ) it implies the most intel-
ligent among his descendants; and according to a Fatwa of Moulana
Abfi 8‘afid, if there are two of them equally intelligent, both should
be associated together in the office. In the Nakr,(1) however
it is stated from the As‘adf that if the wdkif has declared that the
towliat should be for the most qualified (J-as ) among his children,
and there are two equally qualified, the towliat shall go to the one
who is the oldest in age, and in this there will be no distinction of
sex. And if among the two, one is very pious and the other is
best acquainted with the affairs of the wakf and its management,
the towliat should be given to the latter, if he is trustworthy. The
author of the Radd-ul-Muhtér adds that the dictum in the Nahr
particularises the view of Abi S¢atlid, for it declares that when
excellence .is required to be joined with intelligence, and there
are two equally intelligent and virtuous, regard is to be paid to
age. And according to thie Bahr (after the Zakiria) if all the
descendants are equal in integrity snd piety, in ‘learning and
uprightness and age, the one who is best acquainted with the affairs
of the wakf and is most capable of discharging the duties connected
with the trust, whether male or female, is to be preferred. Accord-
ing to the Bahr, rushd or in/te]ligence refers to the ability to
perform the work and honestly to discharge the duties of the
office.(2) In the As‘adf also it is stated that when two of the
descendants are cqually qualified, so far as the qualities of the
mind are concerned, the towliat will go according to seniority ;
and the fact that one is a male and the other a female will make
no difference. But the person best acquainted with the business
of the wakf will be preferred, though in the Fatdwa-l-Ismaslia there
13 a dictum to the effect that where two people are equally qualified
in all respects a male is to be preferred to a female.(3)

(1) Ndhr-wl-Féik.  (2) Radd-ul-Muhtér, Vol. III, p. 666:

(3) Inthe caseof Wahed Ali v. Ashruf Hossain [1882](I. L., 8 Cal,, 732; s. c.,
10 C. L. R., 529), the Calcutta High Court has held that *‘ the office of a mutwall;
is a trust which a women, equally with a man, is capable of undertaking, but it is
a personal trust, and the office may: not be transferred, nor the endowed property,
to any person whom the mutwalli for the time being may select,”’ unless, as
already at,a.tejl, the wdkif has vested the mutwalls with general powers of appoint- ]
jng  another in his stead; see also Piran v. Abdul Karim, infra. But
although a woman may become a mutwalli and discharge the duties connected
with the office by a deputy, it has been held by the Madras High Court in Myja:



‘"THE MUTWALLJ. 467

‘When the wikif declares that the towliat should be vested in the
** fittest ” among his children, and there is no fit person to be found
among them, the K4zi has the power to appoint a stranger to the
office until such’ time as a PIOper persca among the wdkif’s des-
cendants can be found. If among the children there s g properly
qualified person and he is absent, and there is no one else among
them to take his place until his return, the Kazi has the power to
-appoint a stranger to be his substitute until he returns to take up
the office. If there are two children, one more qualified than the
‘other, the one who is the fitter of the two should take the office,
and after him should come the other.(1)

The words ndzir, kyyum and mutwalli used separately, convey
one and the same meaning, wviz., the administrator of a trust.
But it often happens that at the time of appointing a mutwalls, the
wakef also appoints a ndzir ora supervisor over the mutwalli, The
ndzir, however, has no power to spend any portion o the money The
of the wakf, for that work is entrusted to the mutwalli ; his duties POWers
-are simply of a controlling and Supervising character, and })V(itzif.
the mutwalli cannot make disbursements, without the knowledge
or permission of the ndzir. The same principle applies to a ndzir
appointed over an executor : as a matter of fact, the principles which
apply to the duties of mutwallis and ndzirs in the case of wakfs
-are taken from the principles of the law relating to the duties of
executors.

The: builder of a mosque is the person who has g preferential
title to appoint the officers, such as umdm, muezzin. &c., for the
service thereof, and this is the approved doctrine. If the person
appointed by the wdkif is incompetent or unfit, the congregation
have a right to select a more fit person.  Will their appointment,
however, take effect without the sanction of the Kdzi ? 1 take
it that an application should have to be made to the Kazi for the
‘removal of the incompetent servitor and the appointment of the
person selected by the congregation.

In a case where the plaintiff as the de facto sajjadanashin
-of a durgah sued"to recover possession of certain property alleged

«war Ibram Bibi v, Mujawar ﬂossain Sherifi, 1. L., 3 Mad., 95, that she is not
-competent to perform the dyljes of a mujdvir of a durgah which are not of a secu-
iar nature ; see also Hussaini Bibee v. Hussain Shariff, 4 Mad, H. C. Reports, 23,
' (1) Radd,ul.Muhtdr, Vol. II1, P- 666; the samc Principles are given in the
_Frxldwa-’l-Anlcariwia, &c.  Fitness includes Piety says the Fusil-i-Imddia.
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by him to have been improperly alienated by his predecessor;
and it was contended by the defendant that the plaintiff was
not entitled to maintain the action a8 he was not appointed
either by the last incumbent or the Kézi, and his appointment
was invalid, it appeared that he had been installed in office by a
Jarge body of Mussulmans including the disciples and sajjddanashins
of neighbouring shrines. The Calcutta High Court held that the
appointment was valid, being in accordance with the Mahom-
medan law as also the general practice.(1)

Property purchased by the mutwalli out of the wakf funds be-
comes wakf without any express declaration, subject to the same
conditions as the original trust-property. But it may be sold or
exchanged for some other property, in case there is any need: for
it, and such other property, would be wakf similarly:

The salaries of the <mdne, khatib, muezzin, &e.,. which have-
already become due, will be paid on the death of any one of them
to their heirs. In the case of a wakf in favour of children, the heirs
of the deceased beneficiaries arc entitled to share in the rents and
profits, which have been realised and are therefore distributable, or
which are accruing.

If & student absents himself from the Madrassa, he does not
lose his former allowance which has already accrued due, nor his
future allowance, ““if he has absented himself in the pursuit of
learning (with the permission of his master without severing his
connection with his madrassa), or has been absent for fifteen days
only on lawful grounds, that is, in search of livelihood ; or has gone
on hajj, but has not been away for more than three months.”

Leave is allowed to the servitors of a wakf on lawful grounds,.
and they do not lose their allowance whilst on leave unless a deputy
is appointed to officiate for them during their absence.

The Kazi has no power to fix allowances not provided for by
the wdlif, but he can determine the amount of the allowances pro-
vided for by the wdkif. If there is a provision that the mutwalli
should fix the amount, the Kéazi has no power. The Khair ur-
Ramli has stated in his commentary on the Bakr, that the restriction
on the powers of the Kézi refers to a case where the wdkif has ex-
pressly stated that the wakf is not pubhc in its nature, and the Kézi
shall have no authority over it. “ This, of course, refers to wakfs

(1) Piran v. Abdul Karim [1891], I. L., 19 Cal,, 203, supra.. -
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-created by private individuals. Royal wakfs are clearly subject
‘to the jurisdiction of the Kézi.”

In fixing the salary of the mutwalls, regard should be paid by
the Kézi to the customary allowance at the time.

In the Durr-ul-Mukhtar it is stated that ‘¢ by the tenth to the
mutwalli the customary allowance is meant (il jar (Jyll) 2
w= oyl ). On this passage the comment in the Radd-ul- Muhtér
iis as follows :—‘* Some jurists have explained that the allowance
‘(or remuneration) which should be given to the mutwalls is a
‘tenth [of the net income], but the correct view is that the tenth
(%= ) means Uiyl (customary remuneration, . remuner-
-ation of his like) so that if what is customary is more than the
tenth, he should receive it ;** vz, that the remuneration should be
ixed on that basis. In other words, the customary remuner-
ation would be the standard for fixing the allowance of the
-mutwalli, but generally speaking it should not exceed the one-
tenth of the income. But this. rule restricting the remuneration
-ordinarily to one-tenth of the income does not apply to cases
where the mutwalli or sajjddanashin bas a beneficial interest in
‘the income of the endowed properties.(1)

Of course, the wdkif can fix any amount, and even if it The wdks,
‘be more than one-tenth it would be valid ; but if he fixes too low ;an' 5
a sum, the Kézi has the power upon the application of the mutwalls anyount

to fix a proper salary. f)or :“ti-
ena.

The mutwalli has no power to increase the allowance of the Powers o
.imdm or khatib. The Kazi has the power to increase the allowance, E::ei :C';‘:E:
provided in his discretion it is necessary to do so for the benefit of the salar
the mosque, or when it is impossible to obtain a proper man to dis- of offices
charge the duties on account of the low salary fixed by the wakif.
And-this principle applies to the appointment of every servant, e.g.,

a muezzin, mudarris (teacher), &c. If these men cannot be had on
‘the salaries fixed by the wdkif, the Judge has the power of increas-
ing their salaries from the balance of the fund. The Kazi has also the
power of making provisions regarding the application of the balance

i1) Mohiuddin v, Sayiduddin alias Nowab Mcuh [1890], I. L., 20 Cal,, 81(
In the Secretary of State for Indiuv. Mohiuddin Akmad [1900), 1. L., 27 Cal., 674,
it was held that the Sajjadanashin was not liable to income-tax in respect ef

-such moneys as he dyaws from the Khankéh propertics for his own maintenance
and that of his family.



The mut-
wallt
cannot
encumber
wakf pro-
pertv.

470 HANAFI LAW RELATING TO WAKF OR TRUSTS.
i . A

of the income, in consultation with: the members of the wdkif’s:
family or the beneficiaries.

If a person is appointed mutwall?, and he acknowledges another
to be the mutwalli instead of himself, the latter will be entitled only
to a share in the income of the acknowledgor during his lifetime.
Upon the death of the acknowledgor the effect of the acknowledg-
ment ceases, and the towliat goes with all its adjuncts to the person
designated by the wdkif.

The mutwalli is not entitled under any circumstance to create
any incumbrance by way of mortgage upon the wakf property
without the sanction of the K4zi, nor can the beneficiaries hypo-
thecate the wakf property. Accordingly, if the mutwalli mortgages
the wakf property and the mortgagee takes po::cssion of the same,
he will be liable for the customary rent.thereof.

In. the same way, if a mutwally sells certain wakf lands, and
subsequently the sale is set aside by the Kazi, the purchaser, if he
takes possession of the said lands. will be liable for mesne profits.
calculated upon the customary rates.

“ If a mutwalli were to mortgage a wakf property, his at would
amount to a breach of trust and he ought to be removed. The
mortgagee should not take possession of the property mortgaged
to him, and if he does so he will be liable for damages.”

*“In the Kinda it is Jaid down that it is not lawful for the mue-
walli to borrow for the purposes of the wakf even in case of necessity
without leave of the Kazi. [f he is away from the Kézi, he must
borrow on his own credit. So alsoin the Khazdnat-ul-Muftiin.”*(1

“In the Ashbdh-wan-Nazdir it is stated that the Sahib-ul-
Manah [7.c., the author of the Manak] was asked regarding a ndzir
(¢.e., mutwalli) who had borrowed mcney on the wakf property and
speut it over the beneficiaries (177, those deriving sustenance from:
it), and he had been since dismissed, and the debts were still due.
whether the second mutwalli was bound to pay such debts out of
the wakf property. The Sihib-ul-Manah answered that a mutwall;
has no power to borrow money to'spend on the beneficiaries : but
he can for necessities, such as repairs and such like matters, borrow
with the leave of the Kdzi. . . . And, therefore, the dismissed
mutwaili will be liable (personally) for the debts contracted and not
the wakf property.”(2)

(1) Surrut-ul-Fatdwa, p. 436, (2) Surrut-ul-Fatdwa, p. 440.
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Similarly, in the Radd-ul-Muhtdr ;—s mutwalli cannot con-
tract debts for the wakf unless t.hey are made in consequence or
in pursuance of the directions given by the wdkif. The mutwalli
cannot create any charge on the wakf estate or incur liabilities for
which the wakf estate might be liable, unless such charge is created
or debt is incurred under express powers given by the wdkif. This
restriction does not apply to the powers of the executor, for it is
lawful for him to contract debts for the necessaries of the minors
confided to his charge, and the infant and his estate would be liable
for such debts as are incurred bond fide by the executor for the in-
fant. ' But the wakf cannot under any circumstance, in the.absence
of a provision in the wakfndmah to that effect, be made liable
for any debt contracted by the mutwalli on his own responsibility.
A debt contracted by the mutwalli is his personal debt. Should it.
become necessary to incur a debt for the wakf or to create a charge
on the estate, the mutwalli can only do so with the sanction of the
Kézi previoué.ly obtained.(1) This principle does not refer to such
debts which owing to the exigencies of society, must necessarily
be contracted from day to day for the due discharge of the work
of the trust ; for example, a debt to the oilman for the oil to light
the mosque, to the baker to supply bread for the students of a
madrassa ; all these can only be paid at periodical intervals, Such
necessary debts must be paid out of the income of the wakf.

Secrion III.

POWERS OF THE MUTWALLL

- If the mutwaill has advanced money to the wakf estate for
the purpose of protecting the interests of the wakf, he can repay
himself out of the profits of the wakf property coming into his hands.
But when the mutwalli has any claim against the wakf estate for
advances made by himself, he has to establish such claim by valid
proof, otherwise it will not be meintainable. The mutwall; is,
therefore, bound to keep clear and distinct accounts of his expenses
with vouchers and other proofs ; in which case a claim for any credit
given by the mutwalli to the wakf would be maintainable, and such
advances will be liquidated out of the rents and profits of the wakf

(1) Radd-ul-Muhtér, Vol. III, P. 649, According to Abd Lais: See seq.
On The Creation of Incumbrances on Wak{ Property.

Debts
contract-
ed by the
mutwalls
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property. But the wakf estate cannot be charged with any debt
either to the mutwalli or anybody else, without the sanction of the
Kézi previously obtained.

It is lawful for a mutwalli with the income of a wakf to erect
shops, houses, &c., which may yield profit to the wakf, as all this
i4 for the benefit of the wakf. All properties purchased by the
mutwalli out of the proceeds of the wakf become part of the wakf

If the rulésgng are subject to the same legal incidents as the original wakf
{)a;d t%g?vn estate. And the mutwalli will not be entitled to dispose of them
wdékif are without the sanction of the KAzi.

not ascer-- If the directions of the wdkif, or the rules for the administra-
tainable, . . : ;

mutwall;  tion of the trust cannot be ascertained, the muswalli should ascer-

must fol-- tain the practice of his predecessors and act accordingly. The

g)r:ci}il:e mutwalls is not entitled to undertake any expenditure utterly in-
of his consistent with the original character of the wakf, for example, a
prede- mutwalli of a mosque is not entitled to purchase cloth from the
cessor.

funds of the mosque and distribute the same among the poor ; and
if he does so, he will be liable to pay the mouey from his own pocket.
If a mutwalli contracts a debt for the purchase oi necessary
articles for the mosque, when there is no money of the mosque
in hand, in other words, if he has purchased. goods for the wakf
intending to pay for the same on realising the rents thereof, or if
he has paid for the same from his ¢wn pocket, he is entitled to pay
the debt when the rents come into his hands or recoup himself as
the case may be.
If a person find a * trove ” belonging to the wakf, the mut-
walli may give something out of the same to the finder if he is poor.
- If some portion of the building of the wakf is so dilapidated as
to endanger the safety of others, and the neighbours insist upon
the mutwalli repairing the same, and it happens that the mutwall; has
no funds wherewith to repair the building, he can, with the per-
mission of the Kazi, contract a debt for that purpose. Debts
can be incurred by the mutwalli only when there are no wakf funds
in his hands to meet the requirements of the wakf. -The mutwall;
is authorised to deduct from the wakf income any sums spent by him
legitimately for the purposes of the wakf out of his own pocket.

If a person make a wakf of his lands for the poor, ‘without
specifically Froviding * for the cost of repairs or cultivation, the
+ thcome will nevertheless be first employed in paying the kkardj or
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tax, and then for the payment of the cost of collection, maintenance,
repair, cultivation and such like matters, and the residue (after
defraying the said costs) will be applied for the poor, eg., if the
wakf consists of lands covered with date-trees, the mutwalls should
first pay the expense of planting new date-trees and keeping up
tthe od ones, for making walls and dams, so that the fruit-trees may
not be exhausted or killed. If any portion of the land dedicated is
unculturable, the mutwalli should take from the income the ex-
pense of rendering it fertile. If barns for storing grain, or reser-
woirs for storing water be necessary for the irrigation of the lands, the
mutwalli is entitled to spend a portion of the income for that purpose.
If the wakf land is contiguous to the city, and it is more profitable
for the wakf that it should be let to tenants than be used for culti-
vation, the mutwalli may erect buildings for tenants or let the land
to them without the buildings.(1)

Mohammed says, that if the wakf lands become unculturable -
and cease to yield any income, and the mutwalli can, with its price,
get another piece of land yielding more profit, it is proper that he
should do so; that is, he should [with the Tequisite permission,]
sell the land and with its price buy another piece. But if the land
is far away from towns, so that buildings will not yield any profit,
the may not erect buildings. Abii J‘aafar has held that when the
wdkif has made no provision regarding the mode in which the land
should be used, the mutwalli is authorised to use the land to the
best advantage for the cestus gui trust, but he cannot give a long
lease without the sanction of the Kazi. - A

If a man were to make a wakf of some property and declare Discre-
that the mutwalli may give the income thereof to whomsoever he tionary
likes, or may apply the proceeds thereof according to his discretion, trusts.
it i; lawful,—and the mutwalli may give it to both rich and poor. -
‘Though in the case of these discretionary trusts, the adminis- Mode of
tration of the wakf is left to the discretion of the trustee, still *“ the disburse:
power is' accompanied with a duty and meant to be exercised,” $§:;

-and the Kézi will compel the mutwalli to apply the income properly. proof of

“In the Manah it is stated from the Jurist Zain ibn Nujaim -

ithat where there is an old existing wakf, but its deed is lost and
the mutwalli is unable to find out the mode in which the produce

(1) Fatdwai Kdzi Khdn, Vol. 1V, p- 216.
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should be spent on the beneﬁciaries, he should ascertain the usage:
of his predecessors and how they made the application, and proceed.
in accordance therewith.”(1) _ '

" If there is no proof forthcoming as to who are entitled to the-
benefit of a wakf, or as to the mode of disbursement followed by
the mutwallis of former times, the wakf should be applied for the:
benefit of the poor. *

In the Anfaa-ul-Wasdil it is stated from the Zakhira that where-
there is an old existing wakf, but the person dedicating it is not
known, and some person is in possession of it under the title .of
being mutwalli and he asserts that the wakf in question is for a
particular purpose, and he produces witnesses in support of his
assertion, and there 1 no proof to the contrary, that assertion will
be accepted. But when the purpose is known or the conditions
laid down by the wdkif are ascertainable, such testimony will not
be admitted.(2)

A wakf ” says the Radd ul-Muhtdr “ may be established with-
out any evidence of the wdkif’s declaration. This is the doctrine
laid down by Ab& Yusuf; and the jurists of Balkh, such as Abi
Jaafar and others, follow this view ; Khassif also has adopted it.
In the Khairiyéh, it isstated that where there isan old wakf, known
by reputation to be wakf and the wdkif is unknown, should
a wrongdoer get possession of it, the mutwalli can establish™ his
claim, according to the approved doctrine, by the testimony of
two witnesses; and the Jdm‘aa-ul- Fistilain has followed this
view.”’(3)

So also in the Futdwai Kazi Khin ¢ a wakf may, according to-
the jurists of Balkh, be validly established by evidence of reputa-
tion. If the dedication is one within the knowledge of the general
public, as a matter of notoriety, ‘like the wakf of *Amr ibn al-
‘Ads” (the Amru of European history), it can be established by
the testimony of witnesses, or it may be established by the evidence.
of user for the purposes of dedication.

It is not necessary that the endowment should be in writing, or
that the provpevrty should be delivered over. A verbsl declaration
of the intention to create an endowment is sufficient if made in the

(1) Surrat-ul-Fatdra, p. 442,
(2) Ibid, )
(3) Radd-ul-Muhtdgr, Vo, III, p. 645,
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presence of witnesses.(1) Although the witnesses to the fact:
depose vaguely, yet their evidence, if corroborated by circumstances,
is legally sufficient.(2)

The wakf of a property which is wrongly described in the wak/-
ndmah is operative, if it is clear what was intended to be conveyed in
trust. If the description, however, is so uncertain and indefinite
as to render it impossible to find out what was intended to be con-
veyed, the wakf will not take effect,

“The Sahib-ul-Manah was asked the following question with
reference to the effect to be given to a wakf: A man makes a wakf
in favour of the poor and indigent and executes a deed of wakf
properly sealed and signed and attested. After his death a number
of people testify to the effect that the ultimate purpose was des-
tined [by the wdkif] for a specified I)1'1rpose (and not for the poor).
Will such testimony be accepted and acted upon ¢ The Sahib-ul--
Manah answered—° If the deed of wakf purports to be prior in
date to the condition alleged by the witnesses no effect should be
given to such testimony. But if the wdkif had reserved to him-
self in the wakfndimak the Power of altering and cutting down the
terms, then regard is to be peid to the credibility of the
witnesses.” ’(3)

A person makes a wakf for the habitation of his wife in the:
wakf building, and then dies. The widow afterwards re-marries:
She loses her right of habitation, and even if the second husband
divorces her, she does not recover the right.

When a house is dedicated for the habitation of certain indivi-
duals they cannot partition the dwelling among themselves. But
when a dedication is made for the residence of the members of a.
certain family, only those who are mahram(4) to each other may
reside in it, unless the dwelling is divided into apartments or
rooms with doors, where a female may live with her. hushand
without being subjected to the in trusion of 8 ghair-makram living in
the same house. For example, if a house is dedicated for the

(1) Doe dem. Jaun Beebee V. Abdollah Barber, supra: Sharbo Narain
Singh v. Ally Buksh Shah, 2 Hay, 415; Abul Hasan v. Haji Mohammad Masih
Karbalai, 5 Sel. Rep., 8. See also Dailrymple v. Khoondkar Azeerul Islam,.
S. D. A., 1858, p. 586 ; Shoojat Al v, Zumeer-ooddeen [1865], 5 W. R., 158.

(2) Surral.ul-Fatdwa, p. 424,

(3) Radd-ul- Muhtdr, Vol. III, p. 650.

(4) Pecple within the prohibited degrees.
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residence of a family consisting of two married sons and two married
daughters, in order that the husbands of the married daughters
may be able to live in the same house, there must be separate
rooms set apart for the sons and daughters respectively.

A breach of trust on the part of the mutwalls cannot alter the
essential nature of the trust, or convert endowed property into the
personal property of the manager.(1) A grant should be construed
according to the intention of the founder, and not according to the
strict interpretation of any particular word : the word “inam *
being indiscriminately applied to personal grants and religious
endowments.(2)

Under the Mahommedan Law a religious office cannot be
claimed by right of inheritance. Where a grant has been made
for the maintenance of a religious office the members of the grantee’s
family have no right at his death to a division amongst them of
the income derivable from the land. The right to the income of
such land is inseparable from the office for the support of which
the land was granted.(3) They may, however, under the provi-
sions of the grant be entitled to maintenance out of the income,

Where property has been devoted by a Mahommedan to reli-
gious and charitable purposes, the determination of the question
of succession depends upon the rules laid down by the wdkif on
the constitution of the wakf whether such rules are embodied in
writing or are to be inferred from evidence of usage. Where the
custom has always been for the incumbent to appoint a successor,
thus indicating the will of the endower on the subject, the Court
should not find in favour of any rule of succession by primogeni-
ture solely from the circumstance that the versons appointed were
usually the eldest sons.(4)

The Bombay High Court has, in conformity with the Mahom.-
medan Law held that, although a wdkif has a right to reserve the
management of the wakf in his own hands or to appoint some one
e!se thereto, yet when he has specified the class from amongst which
the manager is to be selected he cannot afterwards name g person

(1) See Asheerooddeen alias Kalla Miah v, Drobomoyee [1876), 25 W. R., 557.
1(2) Ibid.

(3) Jaafar Mokiuddin Sahib v. Aji Mohivddin Sahib, 2 Mad., 19.

(4) Gulam Rahmutulla Sahkib v. Mohammed Akber Sahib, 8 Mad., 63. See

also Syed Abdulla Edrus v. Syed Zain Sayad Hassan Edrus [1888), I. L., 13 Bom.,

§35.
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- 88 manager not answering the proper description. After the death
of the wdkif the right to nominate a manager vests in his exe-
cutors, or the survivor of them for the time being.(1)

SeEction IV.
TueE LEASE oF WAKF PROPERTV.

The limitaticn with regard to the duration of a lease imposed Lease. of
by the earlier jurists in respect of wakf property has been, sayswakf pro~
the Radd-ul- Muhtdr,(2) departed from by the moderns (mutdkherin). PCTLY-
And the rule now stands in a much more elastic form than when
it was first enunciated.

In the Fdtawai Kdzi Khdn(3) which is one of the earher au- .,
thorities, it is stated(4) in substance that where the wdkif has made power ofi -
no provision in the document of wakf(5) [about the grant of leases ’ltﬂl:z?l?inél(:-‘
in respect of the wakf property] the mutwalli has a discretion to grant
do what is proper and to the advantage of the poor(6) [in other [Pases..
words the beneficiaries] subject to the condition that he should not
lease a house for a longer term than one year, for a long lease is apt
to give rige to the idea that the lessee is the owner. And he may
not give a longer lease of land than is necessary for purposes of
cultivation. Should the iwdkif have imposed a condition that the
land shall not be leased for more than one year and people are
not willing to take such a short lease, and it is to the advantage
of the beneficiaries to lease the property for a longer period.
the kyyum (the mutwalli) cannot act contrary to the condition
in the wakf and give a longer leage unless he submits the matter
before the Kazi who can sanction a longer lease on the grovnd
that it is to the advantage of the wakf, for the Kazi is the super-
vigor over [the interests of] the poor, the absent and deceased
persons.” - .

“ And should the wdkif have provided in the document of wakf
that the mutwalli shall not grant a lease for more than a year un-

(1) The Advocate-General v. Fatima Sultani Begum, supra,”

(2) Vol. III, p. 614,

(3) Vol. IV, p. 273.

(4) On the authority of the Jurist Abg Jaafar.

(5) Sikk-ul-wdkf.

(6) This is explained in the Radd-ul-Muhtdr, as applicable to all benefi--
ciaries, see post.
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iess 1t is for the advantage of the poor [the beneficiaries], in which
case he [the mutwalls) may do so himself [4.e., of his own authority)
if hé considers it expedient, and it does not require being taken
to the Court of the Kézi, for the wdkif has [already] given him the
power.”

“In case the mutwalli has created a lease for five years,(1)
Shaikh Abu’l Kasim of Balkh has declared that it would not be
valid over a year unless some need has arisen for expediting the
‘rent ;(2) but s'ays the jurist Ab&i Bakr Mohamed bin al-Fazl that
he does not consider such a lease should be held to be void, but the
Hdkim (sudge) should take note of it and if it is to the injury ot
the wakf he should cancel it.”

“ Abu’l Hassan Ali as-Sugdi has expressed the same view.
And it is stated from the Jurist Abfi Lais that where the wakif
had imposed no condition against a lease being granted for more
‘than a year, he permitted it to be given for three yearsirrespective
of the question whether the property was house or land. Tt is
reported from Imam Ab& Hafs Bokhari that he permitted the
lease of land for thee years. But there is a difference of opinion
-regarding [the effect of] a lease for more than three years ; the
majority of the jurists of Balkh have held that such a lease is not
valid, whilst others have declared that it is to be submitted to the
Kazi so that he may cancel it and this doctrine the Jurist Abd
Lais has adopted.”(3) '

In the Durr-ul- Mukhtar(4) the rule i given in a more compen-
-dous form. ** Any condition imposzd by the wdkif regarding the
leasing of wakf property must be followed and the kyyum (mut-
walli) cannot act contrary to it, but the Kazi may, for to him
appertains the supervision over the interests of the poor, the ab-
-sent and deceased people. So where the wdkif has leit indeter-
minate the period for which a wakf property may be lcased, some
{jurists) have said the kyyum hasa general discretion as to the length
of the term ; whilst others bave said the limit should be one yearin

(1) This assumes, I take it, that the power of le. »ing is reserved in the deed
of wdkf. ) .

(2) T‘aajil-ul-ujrat, evidently mvaning that the whole rent for the period is
a-aid in advance.

(3) Fatawdi Ké:zi Khdn, Vol. 1V, pp. 273-4.

.(4) P. 418.
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:all cases. And the fatwa (1) is with regard to a year for [the lease
of] houses and three years in reépéct of land unless expediency
is opposed to this, and expediency varies according to time and
Tocality.”(2) ,
The author of the Radd-ul-Muhtdr in commenting on the
:above passage makes an important statement on the authority of
the Fatdwar Kdri-ul-Heddya, *“ when the repairs of the wakf premises
.cannot be effected without letting [some porticn of] it, the matter
must be placed before the Judge who can direct the grant of a lease
long enough for that purpose.”(3)
If the wdkif has made a condition that no lease shall he granted
‘for more than one year, and it appears that a long - lease 15 good.
for the trust-estate, in that case, as already stated, the mutwalli
should apply for leave to the Kazi to grant.a longer lease and should
act according to the Kazi’s directions.
Similarly, where the wdkif has made a condition that the
mutwalli shall not grant a long lease of the wakf, and people are
not willing to take a short lease thereof, and it is to the advantage
-of the wakf that a long lease should be given, the mutwalli should
prefer the matter before the Kéizi, who, if he deems necessary,
can make an order to that eflect, ““ for the KAizi is the guardian
of the poor.” If thewdkif has made a condition that the mutwalls
shall not grant a long lease unless he decms that it would be pro-
ductive of great benefit to the cestwi qui trust, the mutwalli can
give the lease in case of necessity, without reference to the Kézi.(4)
Thus the Kazi, as the general superintendent of all charities, in Discretion
‘his ca.pa,city of the representative of the Sultan, has the power of of the
‘empowering the mutwalli to grant leases for a longer period than R
vrovided for by the 7dkif. But where the wdkif has given no
directions he can authorise the grant of a lease for any term which
may, in his discretion, be advantageous to the wakf.(5) Jurisdic-
The principal court of original civil jurisdiction under the tion of

British Government in India, is vested, generally speaking, with g;iﬁl;ll

(1) I.e., Decrees are made in accordance with this view.

(2) Durr-wl-fukhtdr, p. 418.

(3) Vol. 111, p. 614.

(4) Heddya, Vol. 11, p. 888 ; Fath-ul-Kadir, Vol. 11, p- 6; Ramz-ul-Hakdik ;
Fatdwai Alamgiri, Vol. H, p. 641.

(8) “*The Kazi is the curator and guardian of the interests of persons who are

. -dcad or absent or unborn, of the poor, the indigent, as well as the custodian of

'the property of a deceased pesson and of thinge which are picked up.’’
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the powers exercised by the Kazi, though in a recent case(l) the
Calcutta High Court has exterided the power to the Court of
a Subordinate Judge.(2) Accordingly, the application for sanction.
should be made to the District J udge, if the property is
situated in the mofussil, or to the Judge on the Original Side
of the High Court, if it is within a Presidency town. It is not
necessary ‘to bring a suit for obtaining such sanction ; it will be
granted upon a proper application made by the mutwalli. 1f there
are Ndzirs, their consent should be obtained as & condition prece-
dent to the application.(3) If the wakf is of a public nature, notice:
should be given to the beneficiaries in any mode the Judge directs,
either by advertisements in newspapers or by posting it up at the
institution to which the wakf property belongs.(4)

Where the trustees of a certain mosque without obtaining the-
sanction of the Judge sold the lands in dispute, which formed part
of the trust-property, to the plaintifis in order to raise money to-
meet the expenses of litigation and the repair of the mosque, it has
been held that the sale was not merely voidable but void.(5)

As the Indian Trustees’ Act (XXVII of 1866), and the
Trustees’ and Mortgagees’ Powers Act (XXVIII of 1866), are
not applicable to Mahommedans, the following additional rules.
need attention.

“1If an executor or guardian leases the property belonging to-
his ward without the proper customary rent, or if a mutwalli acts
in that manner in respect of wakf property, in all such cases, ac-
cording to the illustrious Imdm Abéi Bakr Mohammed bin, Fazl,
the lessee will be regarded as a ghdsib (embezzler) ; but Khassaf

(1) Nimai Chand Addya v. Golam Hossein [1809), 1. L., 37 Cal,; 179.

(2) Shama Churn Roy v. Abdul Kabeer [1898], 3 Cal. W. N., 158 ; In the matter
of Woozatunnessa Bibee [1908], 1. L., 36 Cal., 21). The Mussulman Jurists them-
selves restrict this jurisdiction to the Chief Kazi (the Kézi-ul-Kuzzat). For
example, it-is stated that the power of sanctioning alteration of investments
or change of wakf property, granting longer leases than ordinarily allowed by
law or provided for in the wakfndmah and similar acts is vested only in the
Chief Kazi. .

(3) In the matter of the Act XXVII and Act XXVIII of 1866, and in the
matter of a wakfndmah, dated the 30tk of May 1896, before Stephen, J., 14th and’
25th August, 1902 Calcutta.

(4) Ibid. ‘ :

(6) Shama Churn Roy v. Abdul Kabeer, supra.  For the liability of the super-
intendent of a mosque and board of directors respectively, see the Advocate-
General of Bombay v. Abdul Kadir Jitaker [1894], 1. L., 18 Bom., 40.
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holds that he will not be treated as a wrong-doer, but will be liable
for the proper customary rent. And the Fatwa is according to
this latter view.” So also in the Surrat-ul-Fatdwa ; “ If & mutwalls
leases & wakf property for below its real rent, the tenant will be
liable to pay the proper rent (ujr-ul-misl, customary rent), and on
this is the Fatwa.”(1)

A lease given by a mutwalli is not cancelled by his death.

The lessee of wakf properties can plant trees or make erections The lessée
on the land leased to him, provided such act does not in any of a wakf
way injuridusly affect the property, but he cannot dig a reservoir Property.
or tank ; even th: mufwalis’s permission would justify his doing
only such acts as are beneficial to the trust-property.(2)

The lessee can remove such erections as he has built with his
own money, provided their removal does not damage the property.

If it does, the lesseec will not be entitled to remove such erections.

Regarding erections on wakf lands, the following rules are
applicable :—

“ If the mutwally of the wakf erects the building, with the pro-
perty of the wakf or the income of the trast-property; the build-
ing becomes the property of the wakf, whether the erection be for
the wakf or for himself, or whether it was erected generally without
any specific purpose. If the erection was made with iis own money
or materials for the wakf, or generally, then also it belongs to the
wakf property, unless the wdkif himself is the mutwalli and the
erection is made without any expressed purpose, in which case it
remains his property, as is stated in the Zdkhira. If the mutwalle
erects the building with his own money for kis own especial pur-
pose and keeps evidence of the fact that it s erected for such purpose
out of his own funds, it will remain his property, and this is what -
is stated in the Kunia and Mujtaba.” '

When & person, other than the mutwalls, erects a building on
wakf property, for the use of the wakf (though temporarily and
with the object of taking it back), if the erection is made with the
permission of the mutwalli, it becomes wakf. The same is also the
case when the erection is made without the mutwalli’s permission,
but for the use of the wakf ; but, where the building is erected for

(1) Surrat-wl-Fatéwa, p. 436. (2) Radd-ul-Muhtér, Vol. III, p. 616.
AA, ML 31
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the private purposes of the person erecting it, or where it is made
generally without any expressed object, it will be lawful for him
to remove it, provided no loss accrues to the wakf property in the
removal. In the Fatdwas Kz Khdn, it is stated that if a person
were to plant trees in a n{osque they become the property of the
mosque. If a mutwalli were to lease the wakf lands to his father or
son,(1) it would not be valid unless the rent is higher than is usually
current, as in the case of an executor, who cannot sell the property
of a minor unless at a higher price.

' ‘“In the Chapter on Wakfin the Manah it is stated, that where
& man has dedicated & house in favour of his children in perpetuity
80 long as his posterity lasts, and one of his sons gives a long lease
of it to another, and that person under colour of that lease erects
a building in the house, if the person giving the lease is not the mut-
wally, the_n the lease is void, and the lessee would be entitled to
recover from him any money spent on the premises. If the person
granting the lease is the mutwalli, then the lessee would be liable
to pay the proper rent for such period as the Kazi may fix.”

SEcTiON V.

THE CREATION OF INCUMBRANCES oN WaxF PROPERTY
(ISTADANAT.)

WHEN once a dedication has been duly effected, the right
of the person making the wakf in the property dedicated ¢ drops ”
absolutely. Thenceforth the property is “* tied-up ” in the owner-
ship of the Almighty, and nobody has a right to deal with it in
any shape—neither the wdkif, nor his heirs, nor the beneficiaries
under the wakf.(2) In other words as wakf, all right of proprie-
torship ceases, and the property cannot be alienated or trans-
ferred by sale or gift, nor is it subject to the rights of inheritance.(3)

(1) The principle includes any relation or connection,

(2) Fatdwai Alamgiri, Vol. 1I, P. 454 ; Radd-ul-Muhktdr, Vol. III, p. 656 ; -
Heddya, Vol. 11, p. 888 ; Futh-ul-Kadir, Vol. 11, P. 454. *‘ Where property ig
endowed, that is made wakf, by the proprietor and as such devolves on his widow
as trustee or mutwalli, it cannot be sold in satisfaction of a claim against him’ ;
Fegredo v. Mahomed Mudessur [1871], 15 W. R., 75. ‘

(3) Heddya, Vol. 11, p. 888; Fatdwai Alamgiri, Vol. 1I, P. 454; Fath.ul-
Kadir, &ec., &e.
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A wakf made inter vivos, that 1s, which is not dependent for its
-operation upon the death of the testatcr, cannot be revoked, nor is
1t aflected by the subsequent misconduct or misdealing of either
‘the wdkif himself, or those responsible for carrying out his behests,
so as to render the property alienable, or to destroy the character
-of inalienability impressed on it by the constitution -of wakf.(1)

As regards the power of borrowing on account of the wakf
s0 as to make it liable, the Mussulman Law is absolutely clear axid
explicit. Once the dedication has been made, neither the wakif
nor the mutwalli has any power to burden the property in any shape
-or character unless the founder has expressly reserved authority
‘to the trustee to borrow “for” the wakf in cases of emergency. In
the absence of any such provision, he can only do so with the sanc-
tion of the Judge. '

The law i8 thus laid down in the Fatduwai Kz Khén. * When Istcdénat-
a demand is made on the Kyyum {for land-revenue (Khardj) or ;2‘;{:: of
any other tax (jubdya) and he has at the time nothing {rom the borrowing.
income of the wakf (ghallat-ul-wakf), the Jurist Abu’l Késim says
that if the wdkif had authori ¢d him to borrow, it would be lawful
for him to do so ; but if the wékif had given no such directions and
he borrows, he will have to pay it out of his own property and
cannot have recourse [for repayment] to the income of the wakf.”

““ And the Jurist Ab{i Lais (may the peace, etc.), has declared
that, in case any con'tingency arises which compels him to borrow, .
he must do so with the order of the Zdlim (the Judge); he can
then have recourse to the income, for the Kizi [alone] has the
power of borrowing (istaddnat) for a wakf.”

“ And Natiki has stated that when th~ mutwalls intends to
‘borrow to buy with the money [borrowed] seed for cultivation,
Af he does it with the order of the Kazi, it is lawful a’ccording to all,
for the Kdzi has the power to borrow for a nwakf, and if he were to
.authorise the mutwalli to borrow, his order would be valid—but
the mutwalli has no power to contract debts [of his own au-
thorityl.”(2) * * * % ghould the Kyyum desire to pledge [or mort-
gage] the [property of the] wakf for any debt it would not-be valid,

'

for that would be tantamount to an avoidance of the wakf.(3) And

(1) Hed Val 11 P- 833,
(2) Fatdwas K 423 KRén, Vol. IV, Pp. 217-8. ; .
(3) T‘aatil-ul-y;ak/ may also Le rendered *“ make the wakf useless.”
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ag it is unlawful for the mutwaslli, so it is unlawful for the ahl-ui--
masjid (the congregation), [in other words the beneficiaries of the
trust].(1) And if the Kyyum mortgages a house belonging to the
wakf and the mortgagee resides in it, the jurists have held that he
would be liable for the customary rent whether the house is in a
condition to yield a rent or not.”(2) And again, *“ if there be not in.
tuie hands of the Kyyum any of the income of the wakf, he inust place
the matter before the Kézi so that he may order the Kyyum to
borrow on [account of] the wakf for its benefit.(3) But the Kyyum
cannot horrow without the order of the Kézi. And the meaning of
horrowing is that there is no income of the wakf [in the hands of
the trustee] and hence it is necessary to obtain a loan and incur
Cs(4)

The same rule is given in the Durr-ul-Mukhtdr.(5) “Tt is not
laws] to borrow and create debts (istaddnat) on a wakf except
when it becomes necessary for its benefit such as repairs or for buy-
“ng sceds for cultivation. Tn those circumstances it is lawful under
vwo conditions, viz., first, the sanction of the Kézi, but if he is far
from the Kdzi, he may borrow of his own authority, and secendly,
if it be not possible to lease the property and spend the rent thereof
(for the required purposes).”

Commenting on the passage in the Durr-wl-Mukhtdr ‘it is not
iawful to create s debt (istaddnat) on the wakf,” the author of the
Radd-ul-Muhtdr says as follows :—* that is, if it is not under the
directions of the wdkif”” In other words, if the wdkif has expressly

Tho Aut- provided that the matwalli shall have power to borrow on the

wallt can- )
not borrow ecurity of the wakf property for the purposes of the wakf, the matter

on the wak; is not open to discussion. But when there is no such provision
property

except with = S,
the sanc- his position Is different from that of an executor.(6)” If the maut-

tjiog of the ,.4lls contracts debts, he is responsible for them, excepting under

udge. . . i .

& certain specified conditions.... Abu’l Lais has stated, and his
doctrine is accepted, that when the contracting of the debt is un-

LS VR TORIUNPA ) A N taat @ iBeally om
, and the mutwalli has not been specifically empowered to that effect,

(1) This shows that the beneficiaries of all trusts, under the Mussulman
Law, stand on the same footing.

(2) Ibid, p. 218.

(3) Isldh with a sdd.

(4) Futdwas Kdzs Khdn, Vol. IV, p. 221.

(5) P. 423, Hooghly Ed.

(6) Radd-ul- Muhtdr, Vol. IIT, p. 649.
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-avoidable (.., there is absolute necessity for it), in that case the
mutwalli may do so with the sanction of the Kazi, unless he is far
away, for the Kézi is the general supervisor of the affaims of the
Mussulmans. Some have gaid that the mutwally has absolute dis-
cretion in the matter of repairs. But the first doctrine is the one
recognised by the (Hanafi) school.”

Commenting further on the passage ““ The first condition is,
the sanction of the Kazi —the author of the Radd-ul- Muhtdr goes
on to say—‘“When the (the mutwolli) applies for sanction,
‘obviously it should not be entertained without proof (of neces-
sity]” *® * ® * <« <When it is not possible to give a leage - of
the property,” here the term lease is general and includes leases
both for short and long periods, or made up of successive short
periods, so that if there is a possibility of giving a lease there
should be no borrowing on the wakf.” ,

The same rule is laid down in the Fath-ul-Kadir, the Bahr-ur-
Rdik and other works of authority and is the recognised law.

From these statements two principles are deducible in order
to justify the borrowing, firstly, that there is an actual necessity
for the wakf which cannot be otherwige met either from its current
income or by leasing the property ; and, secondly, that the Kizi
after an examination of the evidence in support of the necessity,
specially sanctions the contraction of the loan by the mutwalls.

As a general rule, therefore, private alienation, temporary or
-absolute, by mortgage, or otherwise of wakf lands, even though
for the repair or other benefit of the endowment, is illegal
-according to the Mussulman Law.(1)

In certain cases of debutters made by Hindus it has been held
that a mere nominal endowment will not prevent alienation,(2) and
the same principle has been attempted to be applied to wakfs created

(1) Moulvee Abdulla v. 3. 8. Kajesri Dosea [1846), 7 Sel. Rep., 268; 8.
D. A, 1846, p. 266 ; and see A, 8. Qadira v. Shakh Kubeer-ood-deen Ahmud, 3 Sel.
Rep., 407; Abdul Hasan v. Haji Mohammad Masih Karbalai, § Sel. Rep., 87 ; Kulb
Ali Hoosein v. Syf Ali, 2 Sel. Rep., 139; Moulvee Abdoolla v. Ramzoo Dye, 8. D.
A.. 1847, p. 192 ; Vewaun Doss Sahoo v. Shah Kubeer-ood-deen [1840], 2 Moo. L A_, -
390;s.c,6W. R, 3 ; Syud Asbeeruddeen alias Kalla Meah v. Sreemutty Drobo
Moyee [1876), 25 W. R., 557, supra; Doyal Chand Mullick v. Syud Kerama‘_
Al [1871), 16 W, R., p. 116; see also Shoojat Ali v._Zumcerooddin [1866], &
‘W. R, 158,

(2) Fuddo Nundan Burral v. Kalee Coomar Ghose, S. D. A., 1852, p. 331 ;
““unqa Narain Sir.ar v, Brindabon Chunder Kur Chowdhry, 3 W. R., p. 142.
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'by Mahommedans. These attempts have, no doubt, been founded

on an erroneous comprehension of the Mahommedan Law. As
pointed out already, the word “ nominal * like the word “ pretend--

~ed” conveys the idea, that though an endowment is purported

to be created, in reality the donor never parts with the property.

Under the Mussalman Law, when an endowment is made in
terms, with a full knowledge of the meaning and effect of the word
wakf, there can be no reservation, or arriére pensée. The law
detaches the proprietary right of the donor from the subject ot
dedication ; and, therefore, once the wakf is made in express terms.
1t cannot be said to be a nominal dedication under the Mussulman
Law.

Grants to an individual in his own right for the purpose of
supplying means of subsistence have been held not to be wakf..
It must, however, be remarked that the nature of the grant would
be modified by the circumstances of the special case. Where the
grant is not absolutely to the grantee, and it appears that it is
meant to provide means of subsistence to his descendants, the
Mussulman Law will regard it as a valid wakf. Again, where
the grant is made to a person under the name of wakf and no men-
tion is made of any further trust, it will nevertheless be eflectual
in creating a trust for the poorafter the decease of the grantee ; and
his heirs will have no right of property over the subject of the grant.

Inoone case it was held by the Calcutta High Court that when
a heritable estate was burdened with a trust, viz., the keeping up of’
a saint’s tomb, it may be alienated subject to the trust.(1) The
judgment itself is cxtremely meagre, and neither the facts nor
the nature of the document appears in the report. It is difficult
to "in;agin'e the principle on which the learned Judges proeeceded.
In fact the case does not appear to have been argued before
the learned Judges, who laid down this far-reaching dictum. The
first question in such a case was to consider whether the e‘étape'
was heritable. If there was an actual dedication as wakf, it
is submitted it would not be heritable. If there was -no.

‘express constitution of the estate as wakf, but the trust had been

created expressly for the purpose of maintaining the saint’s tomb,.
the legal effect was absolutely the same. But if the property ha

(1) Fultoo Bibee v. Bhurrut Lall Bhukut [1868], 10 W. R., p. 313. -



ALIENATION OF WAKF PROPERTY. 487

been treated all along as heritable, in that case only the principle
laid down, in the case referred to, could apply, and the property
cotld be alienated subject to the trust.

The English doctrine against perpetuity is not recognised by Fltoo
the Mussulman Law; and, accordingly, where a property is g;:::r:ut
burdened with a trust which is ostensibly lasting in its character, Lall
such property is considered to be tied up for that purpose, and Bhukut.
consequently inalienable and non-heritable. In this connection,
the remarks of their Lordships of the Privy Council in Bishen
Chand Basawat v. Syed Nadir H ossern(1) are important. '

In the case of Dalrymple . Khoondkar Azeezul Islam.(2)

the Sudder Court held that if an endowment be wholly wakf,
a mutwalli is incapable of granting a lease extending beyond
the period of his own life ; if, however, the office is hereditary,
and the mufwalli has a beneficial Interest in the endowment,
they would look upon the property as an heritable estate
burdened with certain trusts, the proprietary right of which is
vested in the mutwalli and his heirs, and he can exercise the right
possessed by other proprietors, of granting leases even in perpe-
tuity. In thiscase the document of wakf was not before the Court,
but apparently the office of mutwalls was hereditary, and the mem-
bers of the family had a beneficial interest in the usufruct.
At least the learned J udges assumed it to be so and chose to call
the *“ endowment > a heritable estate burdened with certain trusts,
By these expressions they did not mean to exclude the * endow-
ment ” from the general category of wakfs ; they simply expressed,
perhaps in somewhat inaccurate terms, the reasons which induced
them to hold the lease valid. Whether such an estate is called
“a heritable estate burdened with certain trusts,” or a wakf, the
usufruct of which is descendible among the wdk:f’s heirs, the result
is the same.

- Where the property is dedicated in the first instance for strictly
religious purposes, the mere charge of certain items which must in
time cease, does not render the dedication invalid.(3) Nor does the
mere stoppage of religious services start limitation against a wakf.(4)

(1) [1887), L. R., 15 I A, p. 1.

(2) 8 D. A, 1858, p. 586,

(2) Muzhoor-ul-Hug v, Puhraj Ditarey Mohaputtur, 13 W. R., 235.
- (4) Doyal Chand Mullick v. Syud Karamat Ali, supra,
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Lands belonging to a Mahommedan, which are occupied by
tombs, cannot be sold in execution of a decree.(1) Nor can a mak-
bara or burial-ground be alienated, for it is wakf from its nature.(2)
A general dedication of land for the purpose of a cemetery
establishes wakf, and excepts the same from descent to the
heirs.(3) It has been held, however, that the mere existence of
tombs on a piece of land, unless it is constituted into a makbara,
does not prohibit partition, except as to the actual spot covered
by the tombs.(4)

Where land has been used as a graveyard, although the owner-
ship of the soil may be vested in another, members of the family of
the dead who are in the habit of performing certain religious ser-
vices at their tombs, have a right to obtain an Injunction restrain-
ing such owner from obstructing them. The ground in which
human relics are entered are for ever sacred; the permission to
bury in the land, granted asit must be subject to the custom of the
people whose dead are buried on the spot. carries with it the right
to perform all customary rites.(5)

Where certain ‘naam land, granted for the service of a masjid,
was attached in satisfaction of a decree obtained by a mortgagee
of the property against the descendants of the original grantee
who had mortgaged it to him, it was held that by the Mussulman
Law the mortgage was illegal and void, as land appropriated
to religious purposes could not be sold or mortgaged by any of
the descendants of the original proprietor; and the Court agreed
that the attachment should be raised.

The mutwally may, however, under special circumstances,
pledge the wakf property either wholly or partially, with the sanc-
tion of the Kdzi, as previously stated, and may even alienate a por-
tion of the property. But any such act done without the permis-
sion of the Kdziis wholly void and inoperative.

Under the Mussulman Law the authorisation or sanction of
the Judge is a condition precedent and the earlier cases in the Bri-

.tish Indian Courts have almost invariably given effect to this rule.

(1) S. D. A., Beng. Sum. Cases, p. 40, 21st Novr., 1842,

(2) 5th December, 1846, S. D. A., N.-W. P., p, 250.

(3) 58. D. A. Rep. (Beng.), p. 136, 30th July, 1831, " ~

(4) Sel. Rep., 204, Bom. S. A., 1839.

(5) Ram Narayan Bellary v. Rustam Khan {1901}, I. L., 26 Bom., 198.
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In Moulvee Abdoollah v. Rajesri Dossea and another,(1) . which pfoulvee
is the leading case on the subject, the plaintiff (who was the appel- 4bdoollah
lant in the Sudder Court) sued as the mutwally of 2 mosque for the B Oﬁcz)esn
rents of certain lands attached thereto. The defendant, Rajesriand e
Dossea, pleaded that one Mahomed Ufzul, the late superintendent, another.
borrowed from her husband 51 rupees for. the repairs of the mosque,

.and mortgaged to him the rents of 8 cottahs and a tank for three

years, providing in the deed of mortgage, dated 9th Jeyt 1219 that

the debt was to bear interest at 1 per cent. per mensem  for those

years, and that at the expiration of three years,if the debt was

not paid off, the rent of the 8 cottahs 5 sicca rupees per annum

should be sold to him for the debt, and the rent for the tank,

or 1 rupee per annum, paid to the superintendent for the expenses

of the mosque. She contended that as the debt had been

incurred by Mahomed Ufzvl for the repairs of the mosque, and )
the mortgage had not been cleared off, the engagement (was E:Cgi?;tn):]
binding on his successor, the present plaintiff. The first Court for alie-
decreed the plaintiff’s suit on the ground that the mortgage was nation.
created for the benefit of the mosque by the late incumbent, and
was therefore valid, but it was dismissed by the Lower Appe'llu.te
‘Court. Onappeal by the plaintiff, the Sudder Court held, in accord-
ance with the Fatwa of the Law Officers, that the alienation, by
mortgage, of land, devoted to religious purposes, and of the produce
of such land, was invalid, and that the fact of the land being mort-
gaged for the repair or other benefit of the mosque did not affect
the case.

In Nimai Chand Addya v. Golam Hossein,(2) however the
Calcutta High Court has expressed a view in conflict with all the
previous decisions. In this case the mutwalli had created a mort-
gage without the sanction of the Judge in order to save the pro-
perty from a threatened sale by the Collector. The mortgage in-
cluded some personal properties of the mutwalli which were also
in jeopardy. Upon an action by the mortgagee to-enforce the mort-
gage the Subordinate Judge held that as no sanction had been
obtained as provided by the Mussulman Law, it was void as against
the wakf property. The High Court on appeal considered that as
some of the authorities gave a certain discretion to the mutwall

() Supra. (2) [1909], 1. L., 37 Cal, 179, supra-
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in case the Judge happened to be at a distance, “ retrospective
approval ” was eflective in validating a transaction from which a
benefit had accrued to the wakf. On this point the learned Judges
expressed themselves as foilows :—* the texts, however, to which
we have referred, indicate plainly that the consent of the Cadi is
essential whenever he is available, and if 8o, there is no reason why
approval subsequent to the transaction should not be treated as
effective in the same manner as approval prior to the transaction.
It is but rational to hold that the approval of the Cadi was deemed
requisite primarily with a view to make sure that the loan was
necessary, and in this view approval, antecedent or subseoy~nt.
ought to be equally effectual.”

Speaking with respect, the view here expressed misses the prin-
ciple underlying the rule of Mussuman Law. According to all
the authorities the validity of a transaction creating a burden on a
wakf depends on the prior sanction of the Judge, which is essen-
tial in every case and not as is said in the judgment merely ¢ when-
ever heisavailable.” Tha qualification of the law implied in these
words, it is respectfully submitted, is not warranted by the
authorities for even the statement that when the mutwalls Is at a
distance from the Judge he may act of his own authority does not
vary the law ; it only throws the resronsibility on the mutwall;
himself. Exz post fucto sanction was never contemplated by the
Mussulman jurists. For the permission of the Judge was made
an absolute condition to see not only that the loan was necessary,
but also whether it was proper, that the terms were not onerous
and there was no other mode of meeting the necessity. The facts
of the case which led the Court to give a number of directions
contrary to the terms of the mortgage show that it was not a
transaction essentially for the benefit of the wakf, or that it was
such that a Judge in view of the interests of the trust could have
sanctioned withoutserious consideration. Again, there was nothing
to show that the Judge wasat such a distance that the matter
could not have been submitted for his sanction. Even under
English Law the previous sanction of the Court is essential to
the validity of a transaction creating a charge on trust-property.

Under the Mussulinan Law when a charge has been validlyv
created on a wakf property, the income alone is liable for its
repayment ; the property itself can under no circumstance be



ALIENATION OF WAKF PROPERTY. 491

alienated or sold for its discharge. In other words the income
only is hypothecated for the debt.(1)

When the sale of wakf property is set aside on the ground
that it was not alienable, and it has happened that in the interval.
erections have been made Ly the purchaser, he would be entitled.
to remove those erections provided they can be separated from the
wakf property without injury to it. In the case of erections that
can be so removed. as also in the case of trees planted by the pur--
chaser, the Kézi may, in his discretion, direct a legitimate
compensation provided the erections distinctly add to the value
of the wakf property. If the erections have been made by pulling.
down the original wak{f Building. or the trees are planted from grafts.
taken from the wakf property, the purchaser is not entitled to
receive any compensation for them. He is only entitled to recover
back from kis vendor the value paid by him.

No alteration made in a wakf building by the purchaser or-
anybody else can change the character of the wakf. The pur-
chaser will be liable for any loss occasioned to the wakf by his
alterations or additions to the wakf building, and for restoring it
to its original condition, but he will not be entitled to any compen-
sation on account of any improvement, unless thoss improvements
are distinctly separable.

The purchaser will not be entitled to remove any erection made-
by him, if from such erections an advantage accrues to the wakf.
For example, a man ‘makes a better oven for preparing bread in
place of an old one, he cannot remove 1t, nor is he entitled to any
compensation for it. But if he fixes lamps he can remove them,
or if they are left, Le is entitled to compensation.

The purchaser is entitled to recover from his vendor the value
of the building at the time when the rale is set aside and not the
price paid by him. For example, if a man purchases a house for
ten thousand dirhems and lives in it, and the house has--become
dilapidated he is not entitled, when the sale is set aside, to the price
which he paid for it. If the value has increased, the purchaser
would be entitled to reccive the enhanced price.

(1) Radd-ul-Muhtdr, Vol. III, p- 649, Comp. Narayan v. Chintnmon [1881],
I. L., 5 Bom., 393 ; the Collector of Thanav. Hari Sitaram [1882]. I. L., 6 Bom.,-
546 ; Pillian v. Sannadhi [1903], I. L., 27 Mad., 465; Narain Chand Addya v.
Golam Hossain, supra. -



General
prin-
ciples :
right to
aue.

492 HANAFI LAW RELATING TO WAKF OR TRUSTS.

The applicability of sec. 539 of the old Civil Procedure
Code (Act XIV of 1882) to suits for recovery of wakf property
improperly alienated was discussed in the case of Kazi Hassan v.
Segun Balkrishna.(1) The plaintifis 824d to recover possession of
certain lands, upon the allegation that those lands had been
granted in wakf to their ancestor and his lineal descendants to
defray the expenses for, or connected with, the services of a
certain mosque, and that their father (defendant No. 3) and
cousins (defendants Nos. 4 and 5), who were mutwallis in
charge of the said property, had illegally alienated some of the
wakf property, and had also ceased to render any service to the
mosque, whereupon they (the plaintiffs) had been acting as mui-
wallis in their stead. They, therefore, claimed to be entitled as
such to the management and enjoyment of the lands in dispute.
It was contended by the defendant (inter alia) that the plaintifis
could not sue in the lifetime of their father (defendant No. 3), he
not having transferred his right to them.

The Court held that the plaintiffs were entitled to sue to have
the alienation made by their father and cousins set aside and the

-wakf property restored to the service of the mosque. They were not

merely beneficiaries, but members of the family of the mutwallis,
and were the persons on whom, on the death of the existing mut-
wallis, the office of mutwalls would fall by descent, if, indeed, it had
not already fallen upon them, as alleged in the plaint, by abandon-
ment and resignation.

When a suit is brought to set aside an alienation made to a
stranger, such a suit by the worshipper at a mosque can be main-
tained and does not fall within section 539 of the Civil Procedure

‘Code (Act XIV of 1882). The section is only applicable where

there is an alleged breach of trust created for 2 public, charitable,

-or religious purpose, and the direction of the Court is necessary for
:the administration of the trust. As against strangers, section 539

<oes not apply.(2)

(1) (1905), L L., 24 Bom., 170.
(2) Ibid.



