
Lecture X

Liability of the Government

The King can do no wrong.
The King must not be under man, but under God and the law, because

it is the law that makes the King. 	 —BR.ACTON

There is no convincing reason why the Government should not place
itself in the same position as a private employer subject to the same
rights and duties as are imposed by statute. —LAW COMMISSION
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1. INTRODUCTION

In England, in the eye of law the Government was never considered
as an honest man') Wade2 rightly states: "It is fundamental to the rule
of law that the Crown, like other public authorities, should bear its fair
share of legal liability and be answerable for wrongs done to its subjects.
The immense expansion of governmental activity from the latter part of
the nineteenth century onwards made it intolerable for the Government,
in the name of the Crown, to enjoy exemption from the ordinary law".
English law has always clung to the theory that the King is subject to
law and, accordingly, can commit breach thereof. As far as 700 years
ago, Bracton had observed: "The King must not be under man, but under
God and under the law, because it is the law that makes the King".3

Though theoretically there was no difficulty in holding the King
liable for any illegal act, there were practical problems. Rights depend
upon remedies and there was no human agency to enforce law against

I Garner: Administrative Law, 1963. p. 215.
2. Wade: Administrative Law, 1994. pp. 819-20.
3 rex non deber esse sub hornine sed sub deo ci tub lege, quia lexfacir regern
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the King. All the courts in the country were his courts and he could not
be sued in his own courts without his consent. He could be plaintiff but
never be made defendant. No writ could be issued nor could any order
be enforced against him. As 'the King can do no wrong', whenever the
administration was badly conducted, it was not the King who was at
fault but his Ministers, who must have given him faulty advice. But after
the Crown Proceedings Act, 1947, the Crown can now be placed in the
position of an ordinary litigant.

In India, history has traced different path. The maxim 'the King can
do no wrong' has never been accepted in India. The Union and the States
are legal persons and they can be held liable for breach of contract and
in tort. They can file suits and Suits can be filed against them.

2. CONTRACTUAL LIABILITY

(a) Prior to commencement of Constitution
Before commencement of the Constitution also, the liability of the

Government for breach of contract was recognised. East India Company
was established in India, essentially for commercial activities. As early
as in 1785, in Moodalay v. Morton', the Supreme Court of Calcutta held
that the East India Company was subject to the jurisdiction of the mu-
nicipal courts in all matters and proceedings undertaken by them as a
private trading company.

In a number of statutes also, such liability of the Government had
been recognised. Thus, the provisions were made in the Government of
India Acts of 1833, 1858, 1915 and 1935.

(b) Constitutional provisions
The contractual liability of the Union of India and States is recog-

nised by the Constitution itself. 5 Article 298 expressly provides that the
executive power of the Union and of each State shall extend to the
carrying on of any trade or business and the acquisition, holding and
disposal of property and the making of contracts for any purpose.

Article 299(1) prescribes the mode or manner of execution of such
contracts. It reads:

"All contracts made in the exercise of the executive power of
the Union or of a State shall be expressed to be made by the Presi-
dent, or by the Governor of the State, as the case may be, and all
such contracts and all assurances of property made in the exercise
of that power shall be executed on behalf of the President or the

4. (1785) I Bro CC 469: 28 ER 1245.
5. Arts. 294, 298. 299 and 300. Constitution of India.
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Governor by such persons and in such manner as he may direct or
authorise."

(c) Requirements
Reading the aforesaid provision, it becomes clear that Article 299

lays down the following conditions and requirements which must he ful-
filled in contracts made by or with the Union or a State:

(I) All such contracts must be expressed to be made by the President
or the Governor as the case may be:

(2) All such contracts are to be executed by such persons and in
such manner as the President or the Governor may direct or auth-
orise; and

(3) All such contracts made in the exercise of the executive power
are to be executed on behalf of the President or the Governor
as the case may be.

(1) A contract to be valid under Article 299(1), must be in writing.
The words 'expressed to be made' and 'executed' in this article clearly
go to show that there must be a formal written contract executed by a
duly authorised person.6 Consequently, if there is an oral contract, the
same is not binding on the Government. 7 This does not, however, mean
that there must be a formal agreement properly signed by a duly auth-
orised officer of the Government and the second party. The words 'ex-
pressed' and 'executed' have not been literally and technically construed.
In Chatturbhuj Vithaldas v. Moreshwar Parashram 8, speaking for the
Supreme Court, Bose, J. observed:

"It would, in our opinion, be disastrous to hold that the hundreds
of Government officers who have daily to enter into a variety of
contracts, often of a petty nature, and sometimes in an emergency,
cannot contract orally or through correspondence and that every petty
contract must be effected by a ponderous legal document couched
in a particular form...."
In Union of India v. Rallia Ram9, tenders were invited by the Chief

Director of Purchases, Government of India. R's tender was accepted.
The letter of acceptance was signed by the Director. The question before
the Supreme Court was whether the provisions of Section 175(3) of the
Government of India Act, 1935 (which were in pari materia with Article
299(1) of the Constitution of India) were complied with. The Court held

6. Karanishi Jethabai v. Stare of Bombay. AIR 1964 Sc 1714.
7. Id. see also Chatturbhuj V. Moreshwar (infra).
8. AIR 1954 SC 236 (243).
9. AIR 1963 Sc 1685.
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that the Act did not expressly provide for execution of a formal contract.
In absence of any specific direction by the Governor-General, prescribing
the manner or mode of entering into contracts, a valid contract may result
from the correspondence between the parties. The same view was reit-
erated by the Supreme Court in Union of India v. N.K. (F) Lid", wherein
the court observed:

"It is now settled by this court that though the words 'express-
ed' and 'executed' in Article 299(1) might suggest that it should be
by a deed or by a formal written contract, a binding contract by
tender and acceptance can also come into existence if the acceptance
is by a person duly authorised on this behalf by the President of
India."
(2) The second requirement is that such a contract can be entered

into on behalf of the Government by a person authorised for that purpose
by the President or the Governor as the case may be. If it is signed by
an officer who is not authorised by the President or Governor, the said
contract is not binding on the Government and it cannot be enforced
against it.

In Union of India v. N.K. (F) d 1 ° the Director was authorised to
enter into a contract on behalf of the President. The contract was entered
into by the Secretary, Railway Board. The Supreme Court held that the
contract was entered into by an officer not authorised for the said purpose
and it was not a valid and binding contract.

In BhikrajJaipuria v. Union of India", certain contracts were entered
into between the Government and the plaintiff-firm. No specific authority
had been conferred on the Divisional Superintendent. East India Railway
to enter into such contracts. In pursuance of the contracts, the firm ten-
dered a large quantity of foodgrains and the same was accepted by the
Railway Administration. But after some time, the Railway Administration
refused to take delivery of goods. It was contended that the contract was
not in accordance with the provisions of Section 175(3) of the Govern-
ment of India Act, 1935 and, therefore, it was not valid and not binding
on the Government. The Supreme Court, after appreciating the evidence
- oral as well as documentary - held that the Divisional Superintendent
acting under the authority granted to him could enter into the contracts.
The Court rightly held that it was not necessary that such authority could

10. (1973) 3 SCC 388 (394): AIR 1972 SC 915 (919): see also D.G. Factory v.
State of Rajasthan, (1970) 3 SCC 874: AIR 1971 Sc 141.

11. AIR 1962 SC 113: (1962) 2 SCR 880.
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be given only by rules expressly framed or by formal notifications issued
in that behalf'.12

In State of Bihar v. Karam Chand 7hapar 13, the plaintiff entered into
a contract with the Government of Bihar for construction of an aerodrome
and other works. After some work, a dispute arose with regard to pay-
ment of certain bills. It was ultimately agreed to refer the matter for
arbitration. The said agreement was expressed to have been made in the
name of the Governor and was signed by the Executive Engineer. After
the award was made, the Government contended in civil court that the
Executive Engineer was not a person authorised to enter into contract
under the notification issued by the Government, and therefore, the
agreement was void. On a consideration of the correspondence pro-
duced in the case, the Supreme Court held that the Executive Engineer
had been 'specially authorised' by the Governor to execute the agree-
ment for reference to arbitration.

(3) The last requirement is that such a contract must be expressed
in the name of the President or the Governor, as the case may be. Thus,
even though such a contract is made by an officer authorised by the
Government in this behalf, it is still not enforceable against the Govern-
ment if it ij not expressed to be made 'on behalf of' the President or
the Governor.

In Bhikraj Jaipuria, the contracts entered into by the Divisional
Superintendent were not expressed to be made on behalf of the Gov-
ernor-General. Hence, the Court held that they were not enforceable even
though they were entered into by an authorised person.

In Karainshi Jet/iabhai v. State of Bombay 14, the plaintiff was in
possession of a carte farm. An agreement was entered into between the
plaintiff and the Government for supply of canal water to the land of
the former. No formal contract was entered into in the name of the Gov-
ernor but two letters were written by the Superintending Engineer. The
Supreme Court held that the agreement was not in accordance with the
provisions of Section 175(3) of the Government of India Act, 1935 and,
consequently, it was void.

Similarly in D.G. Factory v. State of Rajasthan", a contract was
entered into by a contractor and the Government. The agreement was

12. AIR 1962 SC 113(118). But ultimately the Court found that the contracts were
not expressed to be made on behalf of the Governor-General and hence were
unenforceable.

13. AIR 1962 SC 110.
14. AIR 1964 SC 1714.
15. (1970) 3 SCC 874: AIR 1971 SC 141. See also K.P. Chowdhary v. State of
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signed by the Inspector General of Police, in his official status without
stating that the agreement was executed 'on behalf of the Governor'. In
a suit for damages filed by the contractor for brach of contract, the
Supreme Court held that the provisions of Article 299(1) were not com-
plied with and the contract was not enforceable.

(d) Effect of non-compliance

The provisions of Article 299(1) are mandatory and not directory
and they must be complied with. They are not inserted merely for the
sake of form, but to protect the Government against unauthorised con-
tracts. If, in fact, a contract is unauthorised or in excess of authority, the
Government must be safeguarded from being saddled with liability to
avoid public funds being wasted. Therefore, if any of the aforesaid con-
ditions is not complied with, the contract is not in accordance with law
and the same is not enforceable by or against the Government 16. For-
merly, the view taken by the Supreme Court was that in case of non-
compliance with the provisions of Article 299(1), a suit could not be
tiled against the Government as the contract was not enforceable, but
the Government could accept the liability by ratifying it.' 7 But in Mu-
lamchand v. State of M.P.' 8 , the Supreme Court held that if the contract
was not in accordance with the constitutional provisions, in the eye of
law, there was no contract at all and the question of ratification did not
arise. Therefore, even the provisions of Section 230(3) of the Indian
Contract Act, 1872 19 would not apply to such a contract and it could not
be enforced against the government officer in his personal capacity.

M.P., AIR 1967 SC 203.
16. Bhikraj Jaipuria, (supra): B.K. Mondat. (infra); K.P. Chowdharv v. State of

M.P.. AIR 1967 Sc 203: New Marine Coal Co. v. Union of India, AIR 1964
SC 152; Chauurhhuj. (supra) at p. 243 (AIR),

17. Cha:turbhuj. (infra), B.K. Mondal, (infra); Laliieshwar Prasad v. Baieshwor
Prasad, AIR 1966 SC 580; K.C. Thapar. (supra);
Section 196 of the Indian Contract Act. 1872 reads:

Where acts are done by one person on behalf of another, but without his
knowledge or authority, he may elect to ratify or to dison such acts. If he
ratify then, the same effects will follow as if they had been performed by his
authority."

18. AIR 1968 SC 1218.
19.Section 230 reads:

"In absence of any contract to that effect, an agent cannot personally enforce
contracts entered into by him on behalf of his principal, nor is he personally
bound by them."

Such a contract shall be presumed to exist in the following cases
(1)&(2)	 S.	 *
(3) Where the principal, though disclosed cannot be sued
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(e) Effect of valid contract

If the provisions of Article 299(1) are complied with, the contract
is valid and it can be enforced by or against the Government and the
same is binding on the parties thereto20. Article 299(2) provides that
neither the President nor the Governor shall be personally liable in
respect of any contract executed for the purpose of the Constitution
or for the purpose of any enactment relating to the Government of
India. It also grants immunity in favour of a person making or execu-
ting any such contract on behalf of the President or the Governor from
personal liability.

(f) Quasi-contractual liability: Doctrine of unjust enrichment
As discussed above, the provisions of Article 299(1) of the Constitu-

tion [Section 175(3) of the Government of India Act, 1935) are manda-
tory and if they are not complied with,. the contract is not enforceable
in a court of law at the instance of any of the contracting parties. In
these circumstances, with a view to protecting innocent persons, courts
have applied the provisions of Section 70 of the Indian Contract Act,
1872 and held the Government liable to compensate the other contracting
party on the basis of quasi-contractual liability. What Section 70 provides
is that if the goods delivered are accepted or the work done is voluntarily
enjoyed, then the liability to pay compensation for the enjoyment of the
said goods or the acceptance of the said work arises. Thus, where a claim
for compensation is made by one person against another under Section
70, it is not on the basis of any subsisting contract between the parties,
but on the basis of the fact that something was done by one party for
the other and the said work so done has been voluntarily accepted by
the other party". Thus. Section 70 of the Contract Act prevents 'unjust
enrichment'. This doctrine is explained by Lord Wright in Fobrosa v.
Fairbairn22 in the following words:

"[A]y civilised system of law is bound to provide remedies for
cases of what has been called unjust enrichment or unjust benefit,
that is, to prevent a man from retaining the money of, or some benefit
derived from, another which is against conscience that he should
keep. Such remedies in English Law are generally different from
remedies in contract or in tort, and are now recognised to fall within

20. State of Bihar v. Abdul Majid, AIR 1954 Sc 245; Stare of Assam v. K.P. Singh,
AIR 1953 SC 309.

21. Chauurbhuj, (supra) at p. 301: BK. Mondal, (infra); Mulan*chand, (supra).
22. (1942) 2 All ER 122: (1943) AC 32.
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a third category of the common law which has been called quasi-
contract or restitution."
The doctrine applies as much to corporations and the Government

as to private individuals, The provision of Section 70 may be invoked
by the aggrieved party if the following three conditions are satisfied. The
first condition is that a person should lawfully do something for another
person or deliver something to him, The second condition is that in doing
the said thing or delivering the said thing he must not intend to act
gratuitously; and the third is that the other person for whom something
is done or to whom something is delivered must enjoy the benefit thereof.
If these three conditions are satisfied, Section 70 imposes upon the latter
person the liability to make compensation to the former in respect of, or
to restore, the thing so done or delivered.

Thus, in State of W.B. v. B.K. MondaP 4, at the request of a govern-
ment officer, the contractor constructed a building. The possession was
obtained by the officer and the building was used by the Government,
but no payment was made to the contractor. It was contended that as the
provisions of Article 299(1) of the Constitution had not been complied
with, the contract was not enforceable. The Supreme Court held that the
contract was unenforceable but the Government was liable to pay to the
contractor under Section 70 of the Indian Contract Act, 1872 on the basis
of quasi-contractual liability. Gajendragadkar, J. (as he then was) rightly
stated: 'In a sense it may be said that Section 70 should he read as
supplementing the provisions of Section 175(3) of the Act."25

(g) Conclusions
It is submitted that the following observations of Bose, J. 26 lay down

correct law on the point: 'We feel that some reasonable meaning must
be attached to Art. 299(1). We do not think the provisions were inserted
for the sake of mere form. We feel they are there to safeguard Govern-
ment against unauthorised contracts. If in fact a contract is unauthoriscd
or in excess of authority it is right that Government should be safe-
guarded. On the other hand, an officer entering into a contract on behalf
of Government can always safeguard himself by having recourse to the
proper form.

23. Id. at p. 135 (AER); see also Mulamchand v. State. (supra).
24. AIR 1962 SC 779: 1964 Supp (1) SCR 876.
25. Id. at p. 789 (AIR). See also MuIamchand v. late of M.P., (supra); Piloo

Dhunjishaw v. Mun. Corpn.. Poona, (1970) 1 SCC 213: AIR 1970 sc 1213:
f-Ian.vraj Gupta v. Union of India. (1973) 2 SCC 637: AIR 1973 Sc 2724.

26. Char:urbhuj Vixhaldas v. More.chwar Parashram. AIR 1954 sc 236: 1954 SCR
817.
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In between is a large class of contracts, probably by far the greatest
in numbers, which, though authorised, are for one reason or other not in
proper form. It is only right that an innocent contracting party should
not suffer because of this and if there is no other defect or objection we
have no doubt Government will always accept the responsibility. If not,
its interests are safeguarded as we think the Constitution intended that
they should be," 21	 (emphasis supplied)

(1*) Contractual liability and writ jurisdiction

If a person enters into a contract with the Government and is entitled
to certain benefits thereunder, he can approach a court of law. The ques-
tion, however, is as to whether he can file a petition under Article 32 or
under Article 226 of the Constitution of India. In R.K. Agarwal v. State
of Bihar-' 8 , the Supreme Court classified cases of breach of contract in
three categories:

(i) Where a petitioner makes a grievance of breach of promise on
the part of the State in cases where on assurance or promise
made by the State he has acted to his prejudice and predicament,
but the agreement is short of a contract within the meaning of
Article 299 of the Constitution;

(ii) Where the contract entered into between the person aggrieved
and the State is in exercise of a statutory power under certaii
Acts or Rules framed thereunder and the petitioner allege' a
breach on the part of the State; and

(iii) Where the contract entered into between the State and the pci son
aggrieved is not statutory but purely contractual and the rights
and liabilities of the parties are governed by the terms of the
contract, and the petitioner complains about breach of such con-
tract by the State.

The first type of obligations were held to be enforceable under Article
226 of the Constitution by applying the doctrine of promissory estoppel.

The second category covers those cases where the contract is entered
into between an individual and the State in the exercise of some statutory
power. In these cases, the breach complained of is of a statutory obli-
gation. In such cases, an action of public authority is challenged and
hence, a petition'is maintainable.

27. Chauurbhuj Viihalda.c v. More.thwar Parashram, AIR 1954 SC 236, 243: 1954
SCR 817.

28. (1977) 3 SCC 457: AIR 1977 SC 1496.
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With regard to the third category of cases, the rights of the parties
flow from mere terms of the contract entered into by the State and a
party to such contract cannot invoke writ jurisdiction of the Supreme
Court under Article . 32 or of a High Court under Article 226 of the
Constitution of India.

3. TORTtOUS LIABILITY

(a) Doctrine of vicarious liability
Since the State is a legal entity and not a living entity, it has to act

through human agency, i.e. through its servants. When we discuss the
Lortious liability of the State, it is really the liability of the State for the
tortious acts of its servants that has to be considered. In other words, it
refers to when the State can be held vicariously liable for the wrongs
committed by its servants.

Vicarious liability refers to a situation where one person is held liable
for act or omission of other person. Wirifieid 29 explains the doctrine of
vicarious liability thus: ''The expression 'vicarious liability' signifies the
liability which A may incur to C for damage caused to C by the ne-
gligence or other tort of B. it is not necessary that A shall have partici-
pated in any way in the commission of the tort nor that a duty owed in
law by A to C shall have been broken. What is required is that A should
stand in a particular relationship to B and that B's tort should he referable
in a certain manner to that relationship''. Thus, the master may he held
liable for the torts committed by his servant in the course of employment.

The doctrine of vicarious liability is based on two maxims:
(i) Responideat superior (let the principal he liable); and

(ii) Qui facit per ahiu,n facit per se (he who does an act through
another does it himself).

As early as in 1839. 0 Lord Brougham observed:

"The reason that I am liable is this, that by employing him I set
the whole thing in motion; and what he does, being done for my
benefit and under my direction, I am responsible for the conse-
quences of doing it."

The doctrine of vicarious liability is based on 'social convenience
and rough justice'.3'

29. The Law of Tort, 1971, p. 525.
30. Duncan v. Finlater, (1839) 6 Cl & F 894 (910).
31. Per Lord Pearce in IC! Ltd. v. Sharwell, (1965) AC 656 (686). See also Salmorid:

The Law of Torts, 1973 p. 461; Winfield: The Law of Tort, 1971, p. 525.
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There is no reason why this doctrine should not he applied to the
Crown in respect of torts committed by its servants. In fact, if the Crown
is not held vicariously liable for such torts, the aggrieved party, even
though it had sustained a legal injury, would be without any effective
remedy, inasmuch as the government servant may not have sufficient
means to satisfy the judgment and decree passed against him.32

(b) English law

In England, under common law, absolute immunity of the Crown
was accepted and the Crown could not be sued in tort for wrongs com-
mitted by its servants in the course of their employment. The rule was
based upon the well-known maxim of English law "the King can do no
wrong". In 1863, in Tobin v. R. 33, the court observed: "If the Crown
were liable in tort, the principle (the King can do no wrong) would have
seemed meaningless". But with the increase of governmental functions,
the immunity afforded to the Crown in tortious liability proved to be
incompatible with the demands of justice. The practice of general im-
munity was very much criticised by Prof. Dicey, by the Committee on
Ministers' Powers 35 and by the House of Lords in Adams v. Naylor.
Dicey gave what he described as an 'absurd example'. "If the Queen
were herself to shoot the P.M. through the head, no Court in England
could take cognizance of the act". Really, the meaning of the maxim
"the King can do no wrong" would mean "King has no legal power
to do wrong," But the English Law never succeeded in distinguishing
effectively between the King's two capacities—personal and political.37
The time had come to abolish the general immunity of the Crown in
tort, and in 1947, the Crown Proceedings Act was enacted. This Act
placed the Government in the same position as a private individual. Now,
the Government can sue and be sued for tortious acts.

32. It should be borne in mind that what we are discussing here is the immunity
of the State from the doctrine of vicarious liability and not the immunity of the
government servants from his personal liability to compensate the aggrieved
party. Of course, some statutes grant such immunity to the government servant
in respect of an act done by him in good faith in the official capacity, e.g. S.
40, Indian Arms Act, 1950; S. 159, Bombay Police Act. 1951, etc.

33. (1863) 14 CBNS 505. See also Feather v. R., (1865) 6 B & S 257; Bainbridge v.
Post Master-General, (1906) 1 KB 178; Royster v. Cave)', (1946) 2 All ER 646;
Adams v. Naylor, (1946) 2 All ER 241: (1947) KB 204: (1946) AC 543.

34. Law and the Constitution, 10th Edn.. pp. 24-26.
35. Cmd. 4060 (1932), p. 112.
36. (1946) AC 543: (1947) KB 204 (1946) 2 All ER 241.
37 Wade ,4dnun.ctranve Law, 1994, p. 821.
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(c) Indian law

(1) General

So far as Indian law is concerned, the maxim "the King can do no
wrong" was never fully accepted. Absolute immunity of the Government
was not recognised in the Indian legal system even prior to the com-
mencement of the Constitution and in a number of cases, the Government
was held liable for tortious acts of its servants.

(ii) Constitutional provisions

Under Article 294(b) of the Constitution, the liability of the Union
Government or a State Government may arise 'out of any contract or
otherwise'. The word 'otherwise' suggests that the said liability may
arise in respect of tortious acts also. Under Article 300(1), the extent of
such liability is fixed. It provides that the liability of the Union of India
or a State Government will be the same as that of the Dominion of India
and the Provinces before the commencement of the Constitution. It is,
therefore, necessary to discuss the liability of the Dominion and the Prov-
inces before the commencement of the Constitution of India.

(iii) Sovereign and non-sovereign functions
(A) Before commencement of Constitution

The English law with regard to immunity of the Government for
tortious acts of its servants is partly accepted in India also. As observed
by the High Court of Calcutta in Steam Navigation Co.", 'as a general
rule this is true, for it is an attribute of sovereignty, and a universal law
that a State cannot be sued in its own courts without its consent'. Thus,
a distinction is sought to be made between 'sovereign functions' and
'non-sovereign functions' of the State. In respect of the former, the State
is not liable in tort, while in respect of the latter, it is. Let us try to
understand the distinction between sovereign and non-sovereign functions
with reference to some concrete cases on the point:

Peninsular and Oriental Steam Navigation Co. v. Secretary of State"
is considered to be the first leading case on the point. In this case, a
servant of the plaintiff-company was taking a horse-driven carriage be-
longing to the company. While the carriage was passing near the gov-
ernment dockyard, certain workmen employed by the Government,
negligently dropped an iron piece on the road. The horses were startled
and one of them was injured. The plaintiff-company filed a suit against

38. Peninsular and Oriental Steam Navigation Co. v. Secretary of State. (1861) 5
Born HCR App 1.

39 (1861) 5 Born HCR App I.
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the defendant and claimed Rs 350 as damages. The defendant claimed
immunity of the Crown and contended that the action was not maintain-
able. The High Court of Calcutta held that the action against the defendant
was maintainable and awarded the damages. The court pronounced:

"There is a great and clear distinction between acts done in the
exercise of what are usually termed as sovereign powers, and acts
done in the conduct of undertakings which might he carried on by
private individuals without having such powers delegated to them."

Holding the Government liable, the court further observed: "The
Secretary of State is liable for damages occasioned by the negligence of
servants in the service of Government, if the negligence is such as would
render an ordinary employer liable."40

From the aforesaid observations of the court, it is clear that the court
classified the acts of the Secretary of the State into two categories -
(1) sovereign acts; and (ii) non-sovereign acts. In respect of the former
category of acts, the Secretary of State was not liable, but in respect of
the latter category of acts, he was. As the impugned act fell within the
second category, the action was maintainable.

(B) After commencement of Constitution

In State of Rajasthan v. Vidhyawati4t , a jeep was owned and main-
tained by the State of Rajasthan for the official use of the Collector of
a district. Once the driver of the jeep was bringing it back from the
workshop after repairs. By his rash and negligent driving of the jeep a
pedestrian was knocked down. He died and his widow sued the driver
and the State for damages. A Constitution Bench of the Supreme Court
held the State vicariously liable for the rash and negligent act of the
driver. The court after referring to the Steam Navigation Co. did not go
into the wider ques t ion as to whether the act was a sovereign act or not.
But it held that the rule of immunity based on the English law had no
validity in India. After the establishment of a Republican form of Gov-
ernment under the Constitution there was no justification in principle or
in public interest, that the State should not be held liable vicariously for
the tortious acts of its servants.

It is submitted that the law has been rightly laid down by the Supreme
Court in Vidhyawati. Unfortunately, however, within a very short time,
a clear departure was made in Kasturi La142 and the efficacy of the law

40. (1861) 5 Born HCR APP I. 14-15.
41. AIR 1962 SC 933 (940).
42. Kasturi Lal v. State of UP., AIR 1965 Sc 1039: (1965) 1 SCR 375.
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laid down in Vidhyawati was considerably watered down by the Supreme
Court.

In Kasturi Lal v. State of U.P.,43 a certain quantity of gold and silver
was attached by police authorities from one R on suspicion that it was
stolen property. It was kept in Government ,nalkhana which was in the
custody of a Head Constable. The Head Constable misappropriated the
property and fled to Pakistan. R was prosecuted but acquitted by the
court. A suit for damages was filed by R against the State for the loss
caused to him by the negligence of police authorities of the State. The
suit was resisted by the State. Following the ratio laid down in Steam
Navigation Co., the Supreme Court held that the State was not liable as
police authorities were exercising 'sovereign functions'. Speaking for a
Constitution Bench of the court, Gajendragadkar, C.J. observed:

"If a tortious act is committed by a public servant and it gives
rise to a claim for damages, the question to ask is: Was the tortious
act committed by the public servant in discharge of statutory func-
tions which are referable to, and ultimately based on, the delegation
of the sovereign powers of the State to such public servant? If the
answer is in the affirmative, the action for damages for loss caused
by such tortious act will not lie. On the other hand, if the tortious act
has been committed by a public servant in discharge of duties assigned
to him not by virtue of the delegation of any sovereign power, an action
for damages would lie."

Distinguishing Vidyawati, the court held that: "when the government
employee was driving the jeep car from the workshop to the Collector's
residence for the Collector's use, he was employed on a task or an under-
taking which cannot be said to be referable to, or ultimately based on,
the delegation of sovereign or governmental powers of the State.... In
fact, the employment of a driver to drive the jeep car for the use of a
civil servant is itself an activity which is not connected in any manner
with the sovereign power of the State at all. That is the basis on which
the decision must be deemed to have been founded..... (emphasis sup-
plied). Thus, as observed by the Supreme Court in a subsequent case 46:

"the shadow of sovereign immunity still haunts the private law, primar-
ily, because of absence of legislation."

43. AIR 1965 SC 1039: (1965) 1 SCR 375.
44. Id. at p. 1046 (AIR).
45. Id. at p. 1048 (AIR).
46. Nagendra Rao v. State of A. 	 (1994) 6 SCC 205 (226).

27
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It appears that the Supreme Court itself was satisfied that Kasturi
Lai did not lay down correct proposition of law and in these circum-
stances, in subsequent cases either the court did not refer Kasturi Lal at
all or conveniently distinguished it by describing it as 'not relevant'.

Thus, in State of Gujarat v. Memon Mahomed Haji Hasan 47, certain
goods of the respondent were seized by the Customs Authorities under
the provisions of the Customs Act, 1962, inter alia on the ground that
they were smuggled goods. An appeal was filed against that order by
the respondent. During the pendency of the appeal the goods were dis-
posed of under an order passed by the Magistrate. The appeal filed by
the respondent was allowed and the order of confiscation was set aside
and the authorities were directed to return the goods. In an action against
the Government, the Supreme Court held that the Government was in a
position of a bailee and was, therefore, bound to return the goods. The
court observed:

"Just as a finder of property has to return it when its owner is
found and demands it, so the State Government was bound to return
the said vehicles once it was found that the seizure and confiscation
were not sustainable. There being thus a legal obligation to preserve
the property intact and also the obligation to take reasonable care of
it so as to enable the Government to return it in the same condition
in which it was seized, the position of the State Government until
the order became final would be that of a bailee." '

(emphasis supplied)
The same view was again reiterated by the Supreme Court in Basavva

Patil v. State of Mysore49. It is, however, worthwhile to note that in
Basavva Patil, the court did not refer to any of the three cases, namely:
Vidhyawati, Kasturi La! or Memon Mahomed, In Basavva Patil, some
ornaments were stolen from the house of the appellant. They were re-
covered by the police authorities in the course of investigation and pro-
duced before the criminal court. The goods were retained by the police
authorities under the order of the court. The goods were, however, stolen
from police custody before the disposal of the case. After the final dis-
posal of the criminal proceedings, the appellant applied under the Code
of Criminal Procedure, 189850, for return of the ornaments or their equi-
valent value. The application of the appellant was rejected by the Magis-

47. AIR 1967 SC 1885: (1967) 3 SCR 938.
48. id. at p. 1889 (AIR).
49. (1977) 4 SCC 358: AIR 1977 SC 1749.
50. S. 517.
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trate on the ground that the goods had not reached the custody of the
court. The said order was confirmed by the Sessions Court and the High
Court of Mysore. The Supreme Court set aside the orders passed by the
courts below and ordered the State to pay cash equivalent of the property
to the appellant.

It is true that in this case, the application was filed under the Code
of Criminal Procedure and thus, the proceedings were criminal in nature,
but in almost similar circumstances in Kasturi Lal the civil action failed
on the ground that the act involved was a 'sovereign function'. It is also
important to note that Kasturi Lal was not even referred to by the Su-
preme Court, though the High Court 51 had decided the matter relying on
Kosturi Lal.

A reference may also be made to a decision of the Supreme Court
in Nogendra Rao v. State of A.P. 52 In that case, certain goods were or-
dered to be confiscated. Confiscation having been set aside, the appellant
sued for return of goods or for realisation of price. The trial court decreed
the suit but the High Court Set aside the decree. The appellant approached
the Supreme Court.

Allowing the appeal and setting aside the judgement of the High
Court, the Supreme Court held that when the confiscation was held to
be illegal, the appellant was entitled to the price of the goods with interest
thereon. Referring to Memon Mahomed Haji, B.K.D. Paril and several
English and Indian decisions, the Court observed that sovereign immunity
cannot be a defence where the State is involved in commercial activities
nor it can apply where its officers are guilty of interfering with life and
liberty of a citizen not warranted by law. In such cases, the State is
vicariously liable and morally, legally and constitutionally bound to com-
pensate and indemnify the wronged person.

The Court also stated that distinction between sovereign and non-
sovereign power no more exists. It all depends on the nature of the power
and manner of its exercise. No civilised system can permit an executive
to play with the people of its country and claim that it is entitled to act
in any manner as it is sovereign. Any watertight compartmentalization
of the functions of the State as "sovereign and non-sovereign" or "gov-
ernmental and non-governmental" is not sound. It is contrary to modern
jurisprudential thinking. The demarcating line between sovereign and

51. Basavva Paul v. State, 1971 Cr U 566 (Mys), see also B.B. Pande:
"Governmental Liability for the Goods lost in Custody"; (1977) 4 SCC (Jour.).
p. 13.

52.(1994) 6 SCC 205.
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non-sovereign powers for which no rational basis survives has largely

disappeared. Since the doctrine has become outdated and sovereignty
now vests in the people, the State cannot claim any immunity and if a
suit is maintainable against the officer personally, there is no reason to
hold that it would not be maintainable against the State.53

(emphasis supplied)

(iv) Test
From the above discussion, the principle which emerges is that if

the function involved is a 'sovereign function', the State cannot be held
liable in tort, but if it is a 'non-sovereign function', the State will be
held liable. But the difficulty lies in formulating a definite test or criterion
to decide to which category the act belongs. In fact, it is very difficult
to draw a distinction between the two. "The watertight compartmentali-
sation of the State's functions into sovereign and non-sovereign or gov-
ernmental and non-governmental is unsound and highly reminiscent of

the laissez faire era."
Thus, on the one hand, it could have been argued in Kasturi Lal,

that the act of keeping another's goods was that of a bailment, which
could be undertaken by a private person also and in fact, in Mernon

Mahomed on similar facts, the impigned act was held to be a bailment.
On the other hand, in Vidhyawafi, it could have been argued that as the
vehicle was maintained for the use of a Collector, who was an admin-
istrator and also a District Magistrate and had police duties to perform,
it was a 'sovereign function' .

The test whether the act in question could have been performed only
by the Government or also by a private individual is also not helpful in
deciding the issue. In a welfare State, the governmental functions have
increased and today, not all the functions performed by the Government
are sovereign functions; e.g. commercial activities like the running of
the Railways.

It is also said that if the act in question is statutory, it may he regarded
as a sovereign function, but it is a non-sovereign function if it is non-
statutory. But this test is also defective. An activity may he regarded as
sovereign even though it has no statutory basis (power to enter into a
treaty with a foreign country) and conversely, it may be regarded as

53. (1994) 6 SCC 205(235-36).
54. Alice Jacob: "Vicarious Liability of Government in Torts', 1965, 7 JILl P. 246

(247); see also Nagendra Rao v. State of A.P., (1994) 6 SCC 205 (235).

55. Jain and Join: Principles of Administrative Law, 1986, p. 775.
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non-sovereign even though it has a statutory basis (running of Rail-
ways).56

Moreover, sometimes a particular act may be held to be a sovereign
function by one court but non-sovereign by another. For example, run-
ning of the Railways was held to be a sovereign function by the High
Court of Bombay, 57 but non-sovereign by the High Court of Calcutta
and this may lead to further uncertainty in law.

Further, the traditional doctrine of sovereign immunity has no relev-
ance in the modern age when the concept of sovereignty itself has under-
gone drastic change. The old and archaic concept of sovereignty no longer
survives. Sovereignty now vests in the people. Hence, even such actions
of the Government which are solely concerned with relations between
two independent States are now amenable to scrutiny by courts.59

Sometimes the distinction between sovereign and notsovereign
functions is categorised as regal and non-regal functions. The former is
confined to legislative, executive and judicial power whereas the latter
can be characterised as analogous to private company. In the former, the
Government is not liable but in the latter, it is liable. 60

Again, the concept of public interest has also undergone change. No
legal or political system today can place the State above law and can
deprive its citizens of life, liberty or property by negligent acts of its
officers without providing any remedy .61

Even if the governmental functions can be classified into one or the
other category, the principle is unsatisfactory from yet another viewpoint.
Generally in a civil action in tort, the principal idea is to compensate the
aggrieved person and not to penalize the wrongdoer or his master. And
if in compensating the aggrieved party, the wrongdoer or his master has
to pay damages, the resultant burden on the latter is merely incidental
and not by way of penalty. It is, therefore, absurd and really inhumane
to hold that the Government would not be liable if a military truck sup-
plying meals to military personnel struck a citizen, but it would be liable

56. id., see also Assn. Pool v. Radhabai, AIR 1976 MP 164; Sazya Narain v. Disti.
Engineer, AIR 1962 SC 1161.

57. Data Shoe Co v. Union of India, AIR 1954 Born 129.
58. Maharaja Base v. G.G.-in-Council, AIR 1952 Cal 242; Ultimately, in Union of

India v. Ladulal lain, the Supreme Court held it to be a non-sovereign function.
AIR 1963 sc 1681; sec also Sa,ya Narain v. Dim. Engineer, AIR 1962 SC 1161;
Shyam Sunder v. State of Rajasthan. (1974) 1 SCC 690: AIR 1974 SC 890.

59. Nagendra Rao v. State of A.P., (1994) 6 SCC 205, 227, 234.
60. Id. at p. 234 (SCC).
61. Id. at p. 235 (SCC).
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if such an accident occurred when the truck carried coal to an army
headquarters.

(v) Conclusions

Recent judicial trend is, undoubtedly, in favour of holding the State
liable in respect of tortious acts committed by its servants. In cases of
police brutalities, wrongful arrest and detention, keeping the undertrial
prisoners in jail for long periods, committing assault or beating up
prisoners, etc. the courts have awarded compensation to the victims or
to the heirs and legal representatives of the deceased. As a matter of
fact, the courts have severely criticised the inhuman attitude adopted by
the State officials.62

So far as Kasturi Lai is concerned, it was a case decided by a Bench
of five Judges and all earlier as well as subsequent cases were decided
by a Bench of less than five Judges. In these circumstances, Kasturi Lai
could not be overruled and though technically it can be said to be a good
law, looking to Memon Mahome4 Basavva PariL Nagendra Rao and
other cases, it is clear that the ratio laid down in Kasturi Lai is watered
down substantially.

The Law Commission also stated: "The old distinction between
sovereign and non-sovereign functions should no longer be invoked to
determine liability of the State."63

Prof. Friedman also stated: "It is increasingly necessary to abandon
the lingering fiction of a legally indivisible State, and of a fei,idal con-
ception of the Crown, and to substitute for it the principle of legal liability
where the State, either directly or through incorporated public authorities
engages in activities of a commercial, industrial or managerial character.
The proper Less is not an impracticable distinction between governmental
or non-governmental functions but the nature and form of the activity in
question.	 (emphasis supplied)

It is submitted that the following observations of the Law Com-
mission lay down correct proposition of law:

"There is no convincing reason why the Government should not
place itself in the same position as a private employer subject to the
same rights and duties as are imposed by statute."65

62. For decided cases, see C.K. Thakker: Administrative Law, 1996, pp. 601-04.
63. Law Commission of India: First Report. 1956 (Liability of the State in Tort).

pp. 35-36. See also observations of Mathew, J. in Shyam Sunder v. State, (1974)
I SCC 690 (695): AIR 1974 SC 890 (893.94).

64. Cited in Nagendra Rao v. State of A.P. (supra), at p. 240 (SCC).
65. Law Commission of India: First Report, 1956, (Liability of the Store in Tort).
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4. WHETHER STATE IS BOUND BY STATUTE

(a) General

As discussed in preceding lectures, the governmental functions have
increased. Today, the State performs nounly the 'law and order' func-
tions, but as a 'Welfare State', it performs many non-sovereign and com-
mercial activities also. The important question therefore arises, whether
the State is subject to the same rights and liabilities which the statute
has imposed on other individuals. In other words, whether the State is
bound by a statute, and if it is, to what extent the provisions of a statute
can be enforced against the State. Let us discuss this point with reference
to English law and thep Indian law.

(b) English law
According to the general principles of common law, 'no statute hinds

the Crown unless the Crown was expressly named therein' . But the
aforesaid rule is subject to one exception. As it has often been said, the
Crown may be bound by a statute 'by necessary implication'. 67 Thus, as
Wade68 states, 'an Act of Parliament is presumed not to bind the Crown
in the absence of express provision or necessary implication'. In England,
the Crown enjoys the common law privilege and it is not bound by a
statute, unless 'a clear intention to that effect appears from the statute
itself or from the express terms of the Crown Proceedings Act, 1947'.
This principle is based on the well-known maxim 'the King can do no
wrong'. In theory, it is inconceivable that the statute made by the Crown
for its subjects could bind the Crown itself. This general principle of the
common law is preserved even under the provisions of the 1947 Act.69

(c) Indian law

The above principle of common law was accepted in India and ap-
plied in some cases.

Province of Bombay v. Municipal Corpn. of the City of J3omhay7° is
the leading case on the point before independence. The Corporation of
Bombay wanted to lay water mains through land which belonged to the
Government. The Government agreed to the said proposal upon certain

p. 36. See also observations of Mathew, J. in Shyam Sunder v. State, (1974) 1
SCC 690 (695): AIR 1974 SC 890 (893-94).

66. "Roy n'est lie per ascum statute si ii ne .iOit expressmenr nosme."
67. Province of Bombay v. Municipal Corpn. of the Ciiv of Bombay. AIR 1947 PC 34:

(1947) AC 58: 73 IA 271 (PC).
68. Administrative Law, (1994). p. 839..
69. S. 40(2)(f) Crown Pioceedings Act, 1947.
70. AIR 1947 PC 34: (1947) AC 58: 73 IA 271 (PC).
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conditions. The said land was acquired by the Crown under the provisions
Of the Municipal Act. Under the provisions of the Municipal Act, the
municipality had power 'to carry water mains within or without the city'.
The question was whether the Crown was bound by the statute, viz, the
Municipal Act. Following the English law, the Privy Council held that
the Government was not bound by the statute.

In Director of Rationing v. Corpn. of Calcutta 71 - (Corpn. of Cal-
cutta 1), the Director of Rationing of the Food Department, West Bengal
used certain premises for storing rice, flour, etc. Though under the rele-
vant Act a licence was required to be taken from the Corporation of
Calcutta for such premises, it was not taken by the Director. He was,
therefore, prosecuted by the Corporation. The question before the Su-
preme Court was whether the State was bound by the statute. The Court
by a majority of 4: 1 held that the Director was not liable as 'the State
is not bound by a statute, unless it is so provided in express terms or by
necessary implication'.

Wanchoo, J. (as he then was), however, did not agree with the ma-
jority view. In a dissenting judgment, His Lordship observed:

"In our country the Rule of Law prevails and our Constitution
has guaranteed it by the provisions contained in Part III thereof as
well as by other provisions in other parts. It is to my mind inherent
in the conception of the Rule of Law that the State, no less than its
citizens and others, is bound by the laws of the land. When the King
as the embodiment of all power - executive, legislative and judi-
cial - has disappeared, and in our Constitution, sovereign power
has been distributed among various organs created thereby, it seems
to mc that there is neither justification nor necessity for continuing
rule of construction based on the royal prerogative.' 172

In Superintendent and Remernbrancer of Legal Affairs, W.B. v.
Corpn. of ('a/curia (Corporation of Calcutta the State was carrying
on the trade of a daily market without obtaining a licence as required
by the relevant statute. The Corporation filed a complaint against the
State. When the matter came up for hearing before the Supreme Court,
the point was already covered by the judgment of the court in Corpor-
ation of ('a/curia I. The Supreme Court was called upon to decide the
colTecifleSs or otherwise of the aforesaid decision in Corporation of C'al-
citna I. B y a majority of 8: I, the decision in Corporation of Calcutta

was overniled and it was held that the State was bound by the statute.

71 AIR 1"60 SC 355: (1961) I SCR 158.
77 U. at pp 1365-66 (AIR).

AIR 967 SC 997.
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It is submitted that the majority view is correct and is in consonance
with the doctrine of Rule of Law and Equality enshrined in the Con-
stitution of India. We have no Crown. The archaic rule based on Royal
prerogative and perfection of the Crown has no relevance to a democratic
republic like India. The Law Commission has also suggested that the
common law rule should not he followed in India. 74 Even in England,
its survival is 'due to little but the vis intertiae'75.

5. DOCTRINE OF PUBLIC ACCOUNTABILITY

(a) General
The concept of public accountability is a matter of vital public con-

cern. Al! the three organs of the government. viz, legislature, executive
and judiciary are subject to public accountability.

(b) Doctrine explained
It is settled law that all discretionary powers must be exercised rea-

sonably and in larger public interest. Before more than hundred years.
in 1-lenly v. Lyme Corpn.,76 Best, C.J. stated;

"Now I take it to be perfectly clear, that if a public officer,
abuses his office, either by an act of omission or commission, and
the consequence of that is an injury to an individual, an action may
be maintained against such public officer. The instances of this are
so numerous that it would be a waste of time to refer to them.''

(emphasis supplied)

(c) Illustrative cases
In various cases, the Supreme Court has applied this principle by

granting appropriate relief to aggrieved parties or by directing the de-
faulter to pay damages, compensation or costs to the person who has
suffered. Thus, in case of defective construction of houses by statutory
authorities, a complaint made by 'consumer' regarding use of substandard
material and delay in delivering possession was held maintainable and
the instrumentality of State was held liable to pay compensation .17 Again,
when illegal and unauthorised electric supply resulted in breaking of fire
causing death and destruction of property, it was held that the adminis-
tration was liable to pay compensation. 78 Very recently, in Arvind Dat-

74. Law Commission of India: (First Report), 1956. pp. 31-35.
75. Corpr of Calcuua I. (supra): at p. 1365 (AIR).
76. (1858) 5 Bing 91: 130 ER 995.
77. Lucknow Developntenr 4uthorirv v. M.K Gupta, (1994) 1 SCC 243: AIR 1994

SC 787.
78. Harvinder Chudhn' v. Union of India. (1996) 8 SCC 80.
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ratraya v. State of Maharashtra 79 the Supreme Court set aside an order
of transfer of a police officer observing that the action was not taken in
public interest but was a case of victimisation of an honest officer at the
behest of persons interested to target such officials. "It is most unfortu-
nate that the Government demoralises the officers who discharge their
duties honestly and diligently and brings to book the persons indulging
in black marketing and contrabanding liquor."

(d) Personal liability
A breach of duty gives rise in public law to liability which is known

as "misfeasance in public office". Exercise of power by ministers and
public officers must be for public good and to achieve welfare of public
at large. Wherever there is abuse of power by an individual, he can be
held liable. An action cannot be divorced from the actor. A public officer
who abuses his official position can be directed to pay compensation,
damages or costs.80

In Common Cause, A Registered Society v. Union of india, 8 ' the
Petroleum Minister made allotment of petrol pumps arbitrarily in favour
of his relatives and friends. Quashing the action, the Supreme Court di-
rected the Minister to pay fifty lakh rupees as exemplary damages to
public exchequer and fifty thousand rupees towards costs.

In Shiv Sagar Tiwari v. Union of India, 82 allotment of shops/stalls
was made by the Housing Minister 'Out of quota' to her kith and kin.
The Supreme Court not only set aside the allotment but also ordered the
Minister to pay sixty lakh rupees to Government Exchequer.

It is submitted that in Lucknow Development Authority v. M.K.
Gupta, 83 after referring to various decisions, the Supreme Court rightly
stated:

"When the court directs the payment of damages or compensa-
tion against the State the ultimate sufferer is the common man. It is
the tax payers' money which is paid for inaction of those who are
entrusted under the Act to discharge their duties in accordance with
law, it is, therefore, necessary that the Commission when it is satis-
fied that a complainant is entitled to compensation for harassment

79. (1997) 6 SCC 19.
80. Henl wv v. Lyme Corpn.; L know Development Authority v. M.K. Gupta, supra;

Put, Sagar Tiwäri v. Union of India. infra; Jaipur Development Authority V.
Daulat Ma! Join. (1997) I SCC 35.

81. (1996) 6 SCC 528, 593: AIR 1996 SC 3081, 3538.
82. (1996) 6 SCC 599.
83. (1994) 1 SCC 243(264): AIR 1994 SC 787.
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or mental agony or oppression, which finding of course should be
recorded carefully on material and convincing circumstances and not
lightly, then it should further direct the department concerned to pay
the amount to the complainant from the public fund immediately but
to recover the same from those who are found responsible for such
unpardonable behaviour by dividing it proportionately where there
are more than one functionaries."
But at the same time, personal liability should be imposed on err-

ing officers only after giving notice and affording reasonable oppor-
tunity of hearing. Such an action should not be taken lightly and it
should not be counter-productive deterring public officers from dis-
charging their duties in accordance with law and in desisting to persue
genuine cases of public welfare having far reaching effect on public
administration .94

(e) Limitations
The power of judicial review, however, must be exercised cautiously

and with circumspection. A court of law should not act as an appellate
authority over the actions taken by the government or instrumentalities
of State. It cannot interfere with policy decisions. In G.B. Mahajan v.
Jalgaon Municipal Council, 85 it was contended that the project under-
taken by the local authority was 'unconventional'. Repelling the conten-
tion, the Supreme Court stated that the test should not be whether the
project was 'unconventional' but whether it was 'impermissible'. There
must be a degree of public accountability in all government actions, but
the extent and scope of judicial review differ in exercise of such power.
The administration cannot be deprived of its power of 'right to trial and
error" so long as it exercises that power bonafide and within the limits
of its authority.86

(f) Judicial accountability
The doctrine of public accountability applies to judiciary as well.

Every organ of the government is subject to criticism for its flaws and
drawbacks and judicial institution is not an exception to it. An essential
requirement of justice is that it should be dispensed as quickly as
possible. It has been rightly said: "Justice delayed is justice denied."
Delay in disposal of cases can, therefore, be commented. Whereas com-
ments and criticisms of judicial functioning, on matters of principle, are

84. G.B. Mahajan v. Jalgaon Municipal Council, (1991) 3 SCC 91(94): AIR 1991
SC 1153.

85. (1991) 3 SCC 91(94): AIR 1991 sc 1153.
86.Sheela Barse v. Union of India, (1988)4 SCC 226: AIR 1988 Sc 2211.
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healthy aids for introspection and improvement, the functioning of the
Court in relation to a particular proceeding is not permissible.87

(g) Conclusions

All actions of the State and its instrumentalities must he towards the
objectives set out in the Constitution. Every step of the government
should be in the direction of democratic traditions, social and economic
development and public welfare.

The concern of public law is to discipline the public power by forging
legal techniques as part of the way in which public power is made

operational and part of the process through which it is attempted to render
such public power legitimate and to think of issues of legal regulation
of public power in a wa y that goes deeper than particular instances and
elaborate issues of general principle''.

The constitutional courts exercise power of judicial review with con-
straint to ensure that the authorities on whom such power is entrusted
under the rule of law exercises it honestly, objectively and for the purpose
for which it is intended to be exercised.

It is submitted that while exercising the power of judicial review,
the following observations in the nature of warning by an eminent jurist
must always be kept in view:

'This court has the power to prevent an experiment.... But in
the exercise of this high power, we must be ever on out guard, lest
we erect our prejudices into legal principles."

6. [)OCTRLNE OF ESTOPPEL

(a) Meaning
The doctrine of promissory or equitable estoppel is well settled in

administrative law. It represents a principle evoled b y equity and avoids
iijuiicc. Wade" states: ''The hasic principle of estoppel is that a person
who by some statement or representation of fact causes another to act
to his detriment in reliance on the truth of it is not allowed to deny it
later, even though it is wrong. Justice here prevails over irt/'' (emphasis
supplied). Garnet 90 also states: "A person may be precluded ('estopped')
in legal proceedings from denying the existence of some state of fact
the existence of which he has previously asserted (by words or conduct).

87. GB. Mahcjan v. Jalgwn ithnicipa? Council, (supra).
88. Brandies, J. in New State Ice Comp. v. Ernest, 285 US 262(311). See also G.B.

Mihajjn v. Jalguon Municipal Council, (supra).
89. Administrative Law, 1994, p. 268.
90. AdnthzLtratii.e Lair, 1935, p. 119.
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intending the other party to the proceedings to rely on the assertion, and
in reasonable reliance on which that other person has, in fact, acted to
his detriment. Though the facts asserted may be untrue, the principle of
estoppel may make them unchallengeable."

(b) Nature and scope
Estoppel is often described as a rule of evidence, but more correctly

it is a principle of law. Though commonly named as promissory estoppel,
it is neither in the realm of contract nor in the realm of estoppel. The
basis of this doctrine is equity. It is invoked and applied to aid the law
in administration of justice. But for it great many , injustices ,nay have
been perpetrated.9 '	 (emphasis supplied)

(c) Illustration
This principle is embodied in Section 115 of the Indian Evidence

Act, 1872. It provides: "When one person by his declaration, act or
omission, intentionally caused or permitted another person to believe a
thing to he true and to act upon such belief, neither he nor his repre-
sentative shall be allowed in any suit or proceeding between himself and
such person or his representative, to deny the truth of that thing". The
illustration to the section reads as under:

"A, intentionally and falsely leads B to believe that certain lands
belong to A, and thereby induces B to buy and pay for it.

The lands afterwards become the property of A, and A seeks to
set aside the sale on the ground that at the time of sale he had no
title. He must not be allowed to prove his want of title.' "

(d) Traditional view
According to the traditional theory, the doctrine of promissory es-

toppel cannot itself be the basis of an action. It cannot find a cause of
action: it can only be a shield and not a sword.

Similarly, as per the traditional view, the doctrine of equitable es-
toppel or promissory estoppel applies to private individuals only and the
Crown is not bound by it. Thus, in R. Amphitrite v. R.° 3 , an undertaking
was obtained by a ship-owner from the Government to the effect that
on certain conditions being fulfilled, the ship would not be detained.

91. Indira Bai v. Nand Kishore, (1990) 4 SCC 668 (670): AIR 1991 SC 1055
(1057); Canada & Dominion Sugar Co. v. Canadian National Steamships Ltd.,
(1947) AC 46 (56); Hughes v. Metropolitan Rly. Co., (1877) 2 AC 439 (448).
Pawan Alloys v. U.P. State Electricity Board, ( 1997) 7 SCC 251 (263-64).

92. See also S. 43 of the Transfer of Property Act, 1882; S. 28 of the Indian
Partnership Act, 1932.

93. (1921) 3 KB 500: 126 LT 23: 91 LJKB 75.
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Relying on this assurance the ship was sent and contrary to the promise,
it was detained by the Government. The owner sued on a petition of
right for damages. The court dismissed the action and held that the under-
taking was not binding on the Government.

(e) Modern view

It is. however, necessary to make it clear that the doctrine of prom-
issory or equitable estoppel is not really based on the principle of estop-
pel, but it is a doctrine evolved by equity in order to prevent injustice.
The doctrine of promissory estoppel need not, therefore, be inhibited by
the same limitation as estoppel in the strict sense of the term. It is equit-
able principle evolved by the courts for doing justice and there is no
reason why it should be given only a limited application by way of
defence.

Likewise, it has now been accepted and the rule of estoppel applies
to the Crown as well. There is no justification for not applying this
against the Government and exempt it from liability to carry out its
promises given to an individual. The Crown cannot escape from its lia-
bility saying that the said doctrine does not bind it. Lord Denning" has
rightly observed:

I know that there are authorities which say that a public auth-
ority cannot be estopped by any representations made by its officers.
But those statements must now be taken with considerable reserve.
There are many matters which public authorities can now delegate
to their officers. If an officer acting within the scope of his ostensible
authority makes a representation on which another acts, then a public
authority may be bound by it, just as much as a private concern
would be."

(f) Leading cases

Let us consider some leading decisions.
In Robertson v. Minister of Pensions, one R. an army officer

claimed a disablement pension on account of war injury. The War Office
accepted his disability as attributable to Military service. Relying on this
assurance R did not take any steps which otherwise he would have taken
to support his claim. The Ministry thereafter refused to grant the pension.

94. Central London Property Trust Ltd. v. High Trees House Ltd., (1947) I KB
130: (1946) 1 All ER 256; Motilal Padampas Sugar Mills Y. State of UP.,
(1979) 2 SCC 409 (426): AIR 1979 Sc 621.

95. Lever (Finance) Ltd. v. Wes:miniczer Corpn.. (1970) 3 All ER 496 (500): (1971)
I QB 222 (230).

9e (194S) 2 Al! ER 767 (770): (1949) 1 KB 227 (231).
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The court held the Ministry liable. According to Denning, J., the Crown
cannot escape by saying that estoppels do not bind the Crown, for that
doctrine has long been exploded. 	 (emphasis supplied)

So far as Indian law is concerned, it is heartening to find that in
India not only has the doctrine of promissory estoppel been adopted in
its fullness but it has been recognised as affording a cause of action to
the person to whom the promise is made. The doctrine has also been
applied against the Government and the defence based on executive
necessity has been categorically negatived. Before more than a hundred
years, that is, long before the doctrine was formulated by Lord Denning.
in High Trees" in England, the High Court of Calcutta applied the said
doctrine and recognised a cause of action founded upon it in Ganges
Mfg. Co. v. Sourujinull91 . The doctrine was also applied against the Gov-
ernment by the High Court of Bombay in the beginning of this century
in Municipal Corpn. of Bombay v. Secv. of Staten.

Union of India v. Anglo Afghan Agencies" is the classic judicial
pronouncement in India on the doctrine of promissory estoppel. In this
historic case, Export Promotion Scheme' was published by the Textile
Commissioner. It was provided in the said scheme that the exporters will
be entitled to import raw materials up to 100 per cent of the value of
the exports. Relying on this: representation, the petitioner exported goods
worth rupees 5 lakh. The Textile Commissioner did not grant the import
certificate for the full amount of the goods exported. No opportunity of
being heard was given to the petitioner before taking the impugned ac-
tion. The order was challenged by the petitioner. It was contended by
the Government that the scheme was merely administrative in character
and did not create any enforceable right in favour of the petitioner. It
was also argued that there was no formal contract as required by Ar-
ticle 299(1) of the Constitution and, therefore, it was not binding on the
Government. Negativing the contentions, the Supreme Court held that
the Government was bound to carry out the obligations undertaken in
the scheme. Even though the scheme was merely executive in nature and
even though the promise was not recorded in the form of a formal con-
tract as required by Article 299(1) of the Constitution, still it was open
to a party who had acted on a representation made by the Government

97. ILR (1880) 5 Cal 669: 5 CLR 533.
98. ILR (1905) 29 Born 580: 7 Born LR 27.
99. AIR 1968 SC 718: (1968) 2 SCR 366.
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to claim that the Government was bound to carry out the promise made
by it. Speaking for the Court, Shah, J. (as he then was) stated: "We are
unable to accede to the contention that the executive necessity releases
the Government from honouring its solemn promises relying on which
citizens have acted to their detriment."
The Court further observed:

"We cannot therefore accept the plea that the Textile Commis-
sioner is the sole judge of the quantum of import licence to be granted
to an exporter, and that the courts are powerless to grant relief, if
the promised import licence is not given to an exporter who has
acted to his prejudice relying upon the representation. To concede to
the Departmental authorities that power would be to strike at the
very root of the rule of law. 2	 (emphasis supplied)

Century Spg. and Mfg. Co. V. Ulhosnagar Muiricipalily3 is another
leading case decided by the Supreme Court following its earlier pro-
nouncement in Anglo-Afghan Agencies. In this case, the petitioner com-
pany set up its factory in the 'Industrial Area'. No octroi duty was
payable for the goods imported in that area. The State of Maharashtra
published a notification constituting with effect from April 1, 1960, a
municipality for certain villages including the 'Industrial Area' On rep-
resentation being made by the petitioner company and other manufac-
turers, the State excluded the Industrial Area from the municipal
jurisdiction. But in pursuance of the agreement by the municipality that
it will not charge octroi for 7 years, the Industrial Area was retained
within the municipal limits. Thereafter, before the expiry of 7 years, the
municipality sought to levy octroi duty on the petitioner-company. The
company's petition challenging the said levy was dismissed by the
High Court of Bombay in limine. The company approached the Su-
preme Court. Allowing the appeal, the Court observed "Public bodies
are as much bound as private individuals to carry out representations
of facts and promises made by them, relying on which other persons
have altered their position to their prejudice. The obligation arising
against an individual out of his representation amounting to a promise
may be enforced ex-contractu by a person who acts upon the promise:
when the law requires that a contract enforceable at law against public
body shall be in certain form or be executed in the manner prescribed

I. AIR 1968 SC 718(723).
2. Id. at P. 726 (AIR).
3. (1970) 1 SCC 582: AIR 1971 SC 1021.
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by statute, the obligations may be enforced against it in appropriate cases
in equity.' 14

The Court pronounced:

"If our nascent democracy is to thrive different standards of
conduct for the people and the public bodies cannot ordinarily be
permitted. A public body is, in our judgment, not exempt from lia-
bility to carry out its obligation arising out of representations made
by it relying upon which a citizen has altered his position to his
prejudice. " 5

Motilal Padampat Sugar Mills v. State of U.P. 6 is one more leading
decision on the subject. In that case, the Government of Uttar Pradesh
announced that new industrial units in the State would be granted exemp-
tion from payment of sales tax for a period of three years. Acting on
the above assurance the petitioner established the factory. Later on, how-
ever, the Government withdrew the said benefit. The petitioner ap-
proached the High Court but failed. Applying the doctrine of estoppel,
the Supreme Court allowed the appeal.

Speaking for the Court, Bhagwati, J. (as he then was) stated:

"It is elementary that in a republic governed by the rule of law,
no one, howsoever high or low, is above the law. Everyone is subject
to the law as fully and completely as any other and the Government
is no exception. It is indeed the pride of constitutional democracy
and rule of law that the Government stands on the same footing as
a private individual so far as the obligation of the law is concerned:
the former is equally bound as the latter. It is indeed difficult to see
on what principle can a Government, committed to the rule of law,
claim immunity from the doctrine of promissory estoppel." '

(emphasis supplied)
Unfortunately, however, a step in the backward direction was taken

by the Supreme Court in fit Ram v. State of Haryana8. In that case, the
Municipal Committee of Bahadurgarh had established a znandi at Fateh.
It was resolved by the municipality in 1916 that the purchasers of the
plot in the mandi would not be liable to pay octroi duty on the goods
imported within the mandi. For about fifty years, the exemption conti-
nued. However, in 1965, the municipality decided to levy octroi duty

4. Id. at p. 586 (SCC): 1024 (AIR).
5. Id. at p. 587 (SCC): 1025 (AIR).
6. (1979) 2 SCC 409: AIR 1979 Sc 621.
7. Id. at p. 442 (SCC): 643 (AIR).
8. (1981) I SCC 11: AIR 1980 Sc 1285.

28
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and the said action was challenged inter alia on the ground of estoppel

Virtually dissenting with Motilal Sugar Mills, the court rejected the con

tention holding that the doctrine of estoppel could not be invoked.

About Motilal Sugar Mills, the court observed: "We feel we are ii
duty bound to express our reservations regarding the 'activist' juris
prudence and the wide implications thereof which the learned Judge ha
propounded in his judgment.'

It is submitted that apart from the fact that Jit Ram does not la
down correct law on the point, even according to the theory of precederi.
and judicial propriety also, the Court ought not to have taken a differer
view. Motilal Sugar Mills was decided by a Division Bench of tw

Judges. fir Rain was also placed for hearing before a Bench of tw
Judges. In these circumstances, even if the Bench in fir Ram was of tli

opinion that Motilal Sugar Mills was not correctly decided, in fairne
to the earlier Bench and following the general principle of precedent an
judicial propriety, it ought to have referred the matter to the larger Bend

It is further submitted that even on merits also, ut Rain had real]
put the clock back and was a step in the reverse direction. In Englari
as well as in America. the traditional view has now been liberalised. S
far as India is concerned, one cannot overlook and ignore the writtc
Constitution, Fundamental Rights and the Rule of Law. In this view
the matter, if Motilal Sugar Mills was decided on the basis of justic
equity and morality, one cannot say that it was illegal or improper. Agai
if the Government has been treated on par with private individuals
far as legal obligations are concerned, it is really a welcome approa
and should be encouraged rather than discouraged or condemned.

It is, therefore, submitted that Jit Rain does not lay down corre

law.
In Union of India v. Godfrey Phillips India Lrd)°, the Central Boa

of Excise and Customs granted exemption to certain goods from payme
of duty. However, subsequently the said benefit was cancelled. The que
tion before the Supreme Court was whether the rule of promissory esto
pci was applicable. The Court answered the question in the affirmativi

Regarding Jit Rain, Bhagwati, C.J. rightly observed: "We find
difficult to understand how a Bench of two Judges in fit Ram case co
possibly overturn or disagree with what was said by another Bench
two Judges in Morilal Sugar Mills case. If the Bench of two Judges

fit Ram case found themselves unable to agree with the law laid down

9. (1981) 1 SCC 11(39): AIR 1980 Sc 1285(1303).
10. (1985) 4 SCC 369: AIR 1986 SC 806.
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Motile.! Sugar Mill case, they could have referred fit Rem case to a larger
Bench, but we do not think it was right on their part to express their dis-
agreement with the enunciation of the law by a coordinate Bench of the
same court in Morilal Sugar lvIills.""

The Court further observed that the law laid down in Morilal Sugar

Mills was correct and did not approve the observations of fit Ram to the
extent that they were contrary to the earlier decision.

Again in Pawan Alloys v. U.P. State Electricity Board, 12 certain In-
centives were granted to new industries by a notification. Subsequently,
however, those incentives were prematurely withdrawar,. The action was
challenged by new industries on the basis of doctrine of promissory es-
toppel. The High Court dismissed the petitions. The petitioners ap-
proached the Supreme Court.

Allowing appeals and setting aside the decision of the High Court,
the Supreme Court observed, "These new industries which got attracted
to this region relying upon the promise had altered their position irre-
trievably. On these well-established facts the Board can certainly be
pinned down to its promise on the doctrine of promissory estoppel."°

(g) Estoppel against statute
It should not, however, be forgotten that there cannot be any estoppel

against a statute. The doctrine cannot be allowed to operate so as to
validate an ultra vires act or to override the clear words of a statute nor
does it apply to criminal proceedings."* The doctrine cannot be used
against or in favour of the administration so as to give defacro validity

to ultra vires administrative acts.15

Thus, in Howell v. Falmouth Boat Construction C0) 6, the relevant
statute required a licence to do ship repair work. An assurance was given
by the designated official that no such licence was necessary. The plain-
tiff sued for payment of work done by him. It was argued that the work
was illegal as no written licence was obtained by him. The Court of

11. Id. at p. 387 (SCC): 815 (AIR); sec also Gujarat Stare Financial Corpn. v.
Lotus Hotels, (1983) 3 SCC 379: AIR 1983 SC 848.

12. (1997)7 SCC 251.
13. Id. at pp. 271-72.
14. Wade: Administrative Law, 1994, pp. 269-71: Garner: Administrative Law, 1985,

p. 119; Schwartz: Administrative Law, 1985, p. 135; Minister of Agriculture V.

Mathews, (1950) 1 KB 148: (1949) 2 All ER 724.

15. Ibid., see also Wells v. Minister of Housing, (1967) 1 WLR 1000(1007); Western

Fish Products v. Penwith, (1978) 38 P & CR 7; Shrijee Sales Corpn. v. Union

of India. (1997) 3 SCC 398; Pawan Alloys v. U.P.S.E.B., (1997) 7 SCC
251(263-64).

16. (1951) 2 All ER 278: (1951) AC 837.
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Appeal decided in favour of the plaintiff on the basis of the doctrine of
estoppel. Reversing the judgment of Lord Denning and dismissing the
claim of the plaintiff, the House of Lords pronounced:

"It is certain that neither a Minister nor any subordinate officer
of the Crown can by any conduct or representation bar the Crown
from enforcing a statutory prohibition or from prosecuting for its
breach."7

In Amar Sin ghji v. State of Rajasthan 18 , the Secretary to the Gov-
ernment wrote a letter to the Collector of Tonk that the Jagir of Raj
Mata would not be acquired during her life time. Subsequently, resump-
tion proceedings were initiated against the petitioner. It was contended
by the petitioner that the Government was estopped from initiating re-
sumption proceedings. Negativing the contention, the Supreme Court
held that the powers of resumption were regulated by the statute and
must be exercised in accordance with law, "The Act confers no authority
on the Government to grant exemption from resumption, and an under-
taking not to resume will be invalid, and there can be no estoppel against
a statute."	 (emphasis supplied)

Similarly in Mula,nchand v. State of M.P. 19 , it was held that if the
provisions of Section 175(3) of the Government of India Act, 1935 are
not complied with, the contract is void. No question of estoppel therefore
arises. If the plea of estoppel is upheld, it would mean in effect the repeal
of an important constitutional provision.

Again, in Excise Comrnr. v. Rain Kumar20, the Supreme Court held
that the sale of country liquor which had been exempted from sales tax
at the time of auction of licences could not operate as an estoppel against
the Government. The Supreme Court observed:

"It is now well settled by a catena of decisions that there can
be no question of estoppel against the Government in the exercise
of its legislative, sovereign or executive powers."2'

(h) Estoppel and public policy
The doctrine of estoppel is equitable and, therefore, it must yield to

equity and can be invoked in the larger public interest. If a promise or
agreement is opposed to public policy, it cannot be enforced. Likewise,

17. (1951) 2 All ER 278(285): (1951) AC 837(849).
18. AIR 1955 SC 504 (534).
19. AIR 1968 SC 1218.
20. (1976) 3 SCC 540: AIR 1976 SC 2237.
21. Id. at p. 545 (SCC): 2241 (AIR). For other cases, see C.K. Thakker:

Administrative Law, 1996, pp. 1354.
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it cannot be extended or applied where the promise has been obtained
by playing fraud on the Constitution. For instance, a right to reservation
under Article 15 or 16 of the Constitution has been made with a view
to promote interests of certain backward classes. If a person who does
not belong to that class obtains false certificate and gets an employment,
and on coming to know about the true facts, has been removed from
service, he cannot invoke this doctrine. It would be permitting to play
fraud on the Constitution.22

(i) Estoppel and public interest
The doctrine of promissory estoppel is equitable and it cannot be

invoked against public interest. It does not apply if the result sought to
be achieved are against public good. The doctrine must yield to equity.

In Kasinka Trading Co. v. Union of India,23 a notification was issued
under the Customs Act, 1962 granting exemption from payment of cus-
tom duty on certain raw materials imported from foreign country. The
notification was issued in public interest and it was to remain in force
for two years. Subsequently, however, the exemption was withdrawn be-
fore the expiry of the period again in public interest. The Supreme Court
upheld the action.

Reiterating the principle laid down in Kasinka Trading Co., in ShrUee
Sales Corpn. v. Union of India, 24 the Supreme Court stated: "Once public
interest is accepted as the superior equity which can override individual
equity, the principle should be applicable even in cases where a period
has been indicated."

(j) Conclusions
It is submitted that the following observations of Bhagwati, J. (as he

then was) in Motile! Padampat Sugar Mills v. State of U.P. 25 lay down
correct law on the point. His Lordship propounded;

"Everyone is subject to the law as fully and completely as any
other and the Government is no exception. It is indeed the pride of
constitutional democracy and rule of law that the Government stands
on the same footing as a private individual so far as the obligation
of the law is concerned: the former is equally bound as the latter. It
is indeed difficult to see on what principle can a Government, corn-

22. Amrit Banaspati Co. v. Stare of Punjab, (1992) 2 SCC 411: AIR 1992 SC 1075;
Vasan: Kumar v. Board of Trustees, (1991) 1 SCC 761: AIR 1991 SC 14;
Shrijee Sales Corpn. v. Union of India, (1997) 3 SCC 398: Pawan Alloys. v.
U.P. Stale Electricity Board, (1997) 7 SCC 251.

23. (1995) 1 SCC 274: AIR 1995 SC 874.
24. (1997) 3 SCC 398(405).
25. (1979) 2 SCC 409: AIR 1979 SC 621.
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mitted to the rule of law, claim immunity from the doctrine of prom-
issory estoppel. Can the Government say that it is under no obligation
to act in a manner that is fair and just or that it is not bound by
considerations of 'honesty and good faith'? The law cannot acquire
legitimacy and gain social acceptance unless it accords with the
moral values of the society and the constant endeavour of the courts
and the legislature must, therefore, be to close the gap between law
and morality and bring about as near an approximation between the
two as possible. The doctrine of promissory estoppel is a significant
judicial contribution in that direction.' 126

(emphasis supplied)

7. CROWN PRIVILEGE

(a) General
In every democratic society, it is of utmost importance that the

citizens get sufficient information and knowledge about the functioning
of the Government. Democracy cannot survive without accountability to
public. The basic postulate of accountability is openness of the Govern-
ment. The very integrity of judicial system and public confidence depend
on full disclosure of facts.27

(b) England
In England, the Crown has the special privilege of withholding dis-

closure of documents, referred to as 'Crown Privilege'. It can refuse to
disclose a document or to answer any question if in its opinion such
disclosure or answer would be injurious to the public interest. This doc-
trine is based on the well-known maxim solus populi est supretna lex
(public welfare is the highest law), The public interest requires that jus-
tice should be done, but it may also require that the necessary evidence
should be suppressed. This right can be exercised by the Crown even in
those proceedings in which it is not a party.28

Duncan v. Cainmell. Laird & Co. Ltd. 29, is the leading case on the
point. At the time of the Second World War, the submarine Thetis sank
during her trials and 99 lives were lost. In an action for negligence, the
widow of one of the dead persons sought discovery of certain documents
in order to establish liability against the government contractors. The
Admiralty claimed 'Crown Privilege' which was upheld by the House

26. (1979) 2 SCC 409(442-43): AIR 1979 SC 621(643-44).
27. S.P.Gupta v. Union of India, 1981 Supp SCC 87 (273): AIR 1982 SC 149.
28. Wade: Administrative Law, 1994, pp. 845-46; Garner; Administrative Law, 1985,

p. 213-14; de Smith: Judicial Review of Administrative Action. 1995. pp. 70-92.
29. (1942) AC 624: (1942) 1 All ER 587.
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f Lords. It observed that the affidavit filed by the Minister that disclo-
;ure would be against the 'public interest' could not be called into ques-
ion, Lord Simon observed:

"The principle to be applied in every case is that documents other-
wise relevant and liable to production must not be produced if the public
,nterest requires that they should be withheld."30

But this decision was very much criticised. It was regarded as a 'very
rormidahie impediment to justice and fair play' by Sir C.K. Allen and
y Goodhart as 'opposed to the whole course of British Constitutional

iistory' 31 In fact, that was not the law previously. As Wade 32 states:
"The power thus given to the Crown was dangerous since, unlike

other governmental powers, it was exempt from judicial control. The
law must of course protect genuine secrets of State. But 'Crown
Privilege' was also used for suppressing whole classes of relatively
innocuous documents, thereby sometimes depriving litigants of the
ability to enforce their legal rights. This was, in effect, expropriation
without compensation. It revealed the truth of the United States Su-
preme Court's statement on the same problem that 'a complete aban-
donment of judicial control would lead to intolerable abuses'.33
'Privilege was claimed for all kinds of official documents on purely
general grounds, despite the injustice to litigants. It is not surprising
that the Crown, having been given a blank cheque, yielded to the
temptation to overdraw"
de Smith35 rightly states: "No one seriously suggested that the de-

cision in relation to the particular facts of the case was unsatisfactory;
the documents which the Admiralty had sought to withhold from pro-
duction included blueprints of a new type of submarine, and the pro-
ceedings had been instituted in wartime. Critics fastened on to the broader
proposition enunciated by the House of Lords. that a Minister, by virtue
of his ipse dixii, could make an unreviewable pronouncement excluding
relevant evidence merely because, in his opinion, it fell within a class
of document which it would be contrary to the public interest to disclose
in court. Provided that a Minister performed a suitably elaborate ritual

30. Id. at p. 636 (AC): 592 (All ER).
31. Even with regard to cabinet documents. Lord Fraser observed:

"I do not think that even Cabinet minutes are completely immune from
disclosure in a case where, for example, the issue in a litigation involves serious
misconduct by a Cabinet minister." Wade: Administrative Law. 1994, p. 853.

32. Administrative Law, 1994. pp. 845-46.
33. U.S. v. Reynolds, (1953) 345 US 1: 97 Law Ed 727.
34. Wade: Administrative Law. 1994, pp. 847-48.
35. de Smith: Judicial Review of Administrative Action. 1995, pp. 72-73.
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beforehand, he would be allowed in substance to do as he thought fit.
The interests of litigants, and the public interest in securing the due and
manifestly impartial administration ofjustice, had thus been subordinated

to executive discretion, subject only to extra-legal checks; and all this in
a case where a general abdication by the courts had been unnecessary
for the decision".	 (emphasis suppiied

In Ellis v. Home Office 36 , Ellis, an undertrial prisoner was violently
assaulted by another prisoner, who was under observation with a sus-
pected mental defect. Ellis alleged negligence on the part of the Prison
Authorities, but the Crown claimed privilege in respect of the medical
reports and consequently, Ellis lost his action.

It is submitted that the evidence could have been made available
without any injury to the public interest. Delvin, J. rightly observed:

"[B ]efore I leave this case I must express, as I have expressed
during the hearing of the case, my uneasy $eeling that justice may
not have been done because the material evidence before me was
not complete, and something more than an uneasy feeling that,
whether justice has been done or not, it certainly will not appear to
have been done." 37 	 (emphasis supplied)

In Conway v. Rim,ner38, the House of Lords reviewed the earlier
legal position and laid down 'more acceptable law'. A police constable
was prosecuted for theft of an electric torch and was acquitted. He sued
the prosecutor for malicious prosecution and applied for discovery of
certain documents relevant for that purpose. 'Crown Privilege' was
claimed. The House of Lords took advantage of their newly discovered
power to depart from the doctrine of stare decisis39, overruled Duncan 29

and disallowed the claim for privilege. It held that a statement by a
Minister cannot be accepted as conclusive preventing a court from or-
dering production of any document. It is proper for the court 'to hold
the balance between the public interest, as expressed by a Minister to
withhold certain documents or other evidence and the public interest in
ensuring the proper administration of justice'. Certain types of documents
ought not to be disclosed, e.g. cabinet minutes, documents relating to
national defence, foreign affairs, etc. On the other hand, privilege should
not be claimed or allowed for routine or trivial documents. To decide

36. (1953) 2 QB 135: (1953) 2 All ER 149.
37. Id. at p. 137 (QB): 155 (All ER).
38. (1968) I All ER 874: (1968) AC 910: (1968) 2 WLR 998.
39. See announcement of Lord Chancellor Gardiner on July 26, 1966: 110 Solicitor's

Journal 584.
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whether the document in question ought to be produced or not, the judge
must inspect the document without it being shown to the parties. Ac-
cordingly, in this case, the document was ordered to be produced as the
disclosure was not prejudicial to the public interest. As Wad&° graphi-
cally puts it, "the House of Lords has contributed to Human Rights Year,
by bringing back into legal custody, a dangerous executive power".

He also states: "This was the culmination of a classic story of undue
inculgence by the courts to executive discretion, followed by executive
abuse, leading ultimately to a radical reform achieved by the courts them-
selves.' 141

(c) India

(i) Statutory provisions

In India the basic principle is incorporated in Section 123 of the
Evidence Act, 1872, which reads as under:

"No one shall be permitted to give any evidence derived from
unpublished official records relating to any affairs of State, except
with the permission of the officer at the head of the department con-
cerned, who shall give or withhold such permission as he thinks
fit.' '42

Section 162 of the Act confers on a court the power to decide finally
the validity of the objection raised against production of document.

As a general rule, the principle is that both the parties to the dispute
must produce all the relevant and material evidence in their possession.
The Evidence Act has prescribed elaborate rules to determine relevance
and has accepted the doctrine of onus of proof. And if any party fails
to produce such evidence, an adverse inference can be drawn under Sec-
tion 114 of the said Act. Section 123 confers a great advantage on the
Government inasmuch as inspite of non-production of relevant evidence
before the court, no adverse inference can be drawn against it if the
claim of privilege is upheld by the court. Thus, it undoubtedly constitutes
'a very serious departure' from the ordinary rules of evidence. The prin-
ciple on which this departure can be justified is the principle of the
'overriding and paramount character of public interest'. The claim pro-
ceeds on the basis of the theory that the production of the document in
question would cause injury to public interest, and that, where a conflict
arises between public interest and private interest, the latter must yield

40. Wade: Administrative L42W. (1994), p. 851.
41. Id. at p. 833, see also Air Canada v. Sec y. of Stare. (1983) I All ER 910: (1983)

2 WLR 494.
42. See also Ss. 124, 162; Articles 22(6), 74(2) and 163(3), Constitution of India.
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to the former. No doubt the litigant whose claim may not succeed as a
result of the non-production of the relevant and material document may
feel aggrieved by the result, and, the court, in reaching the said decision,
may feel dissatisfied, but that will not affect the validity of the basic
principle that public good and public interest must override consider-
ations of private good and private interest.

(ii) Leading cases
Let us consider some important decisions on the point:

State of Punjab v. Sodhi Sukhdev Singh43 is the leading case on the

subject. One S. a District and Sessions Judge was removed from service
by the President of India. In pursuance of the representation made by
him, he was re-employed. Thereafter, he filed a suit for declaration that
the order of removal was illegal, void and inoperative. He also claimed
arrears of salary. He filed an application for production of certain docu-
ments. The State claimed privilege. The Supreme Court by majority held
that the documents in question were protected under Section 123 of the
Evidence Act and could be withheld from production on the ground of
public interest.

The Court conceded that it could not hold an inquiry into the possible
injury to public interest which may result from the disclosure of the
document in question. "That is a matter for the authority concerned to
decide; but the court is competent, and indeed is bound, to hold a pre-
liminary enquiry and determine the validity of the objections of its pro-

duction."	 (emphasis supplied)

"It is true that the scope of enquiry in such a case is bound to
be narrow and restricted; but the existence of the power in the Court
to hold such an enquiry will itself act as a salutary check on the
capricious exercise of power conferred under Section

In Amar Chand v. Union of India4 , the Supreme Court reiterated

the principle laid down in Sodhi Sukhdev Singh. There, A had filed a

suit against the Government for recovery of certain amounts. During the

course of the trial, A called upon the defendants to produce certain do-
cuments. The defendants claimed privilege. Following Sodhi Sukhdev

Singh, the Supreme Court rejected the claim of the defendants.

In State of U.P. v. Raj Narain, Raj Narain had filed an election
petition against the then Prime Minister, Sint. Indira Nehru Gandhi. Dur-

43, AIR 1961 Sc 493: (1961)2 SCR 371.
44. Id. at p. 505 (AIR).
45. AIR 1964 Sc 1658.
46. (1975) 4 scc 428: AIR 1975 sc 865.
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ing the trial, he applied for production of certain documents. The Gov-
ernment claimed privilege in respect of those documents. The High Court
of Allahabad rejected the claim. The Supreme Court allowed the appeal
and set aside the order passed by the High Court.

Speaking for the majority, Ray, C.J. observed: "Public interest which
demands that evidence be withheld is to be weighed against the private
interest in the administration of justice that courts should have the fullest

• possible access to all relevant materials. When public interest outweighs
the latter, the evidence cannot be admitted. The court will proprio motu
exclude evidence the production of which is contrary to public inter-
est.' '47	 (emphasis supplied)

In concurring judgment, upholding the "right to know", Mathew, J.
observed: "The Court, therefore, has to consider two things; whether the
document relates to the secret affairs of State; and whether the refusal
to permit evidence derived from it being given was in the public interest.
No doubt, the words used in Section 123 'as he thinks fit' confer an
absolute discretion on the head of the department to give or withhold
such permission.... An overriding power in express terms is conferred on
the court under Section 162 to decide finally on the validity of the ob-
jection. The Court will disallow the objection if it comes to the conclu-
sion that the document does not relate to affairs of State or that the public
interest does not compel its non-disclosure or that the public interest
served by the administration of justice in a particular case overrides all
other aspects of public interest. It is, therefore, clear that even though
the head of the department has refused to grant permission, it is open to
the court to go into the question after examining the document and find
out whether the disclosure of the document would be injurious to public
interest and the expression 'as he thinks fit' in the latter part of Section
123 need not deter the Court from deciding the question afresh as Section
162 authorises the Court to determine the validity of the objection fi-
nally.' '

In Stale of U.P. v. Chandra Mohan Nigam49 , the Supreme Court held
that when an order of compulsory retirement was challenged as arbitrary
or mala fide by making clear and specific allegations, it was certainly
necessary for the Government to produce all the necessary materials to
rebut such pleas to satisfy the Court by voluntarily producing such do-
cuments as will he a complete answer to the plea. "Ordinarily, the ser-

47. Id. at pp. 442-43. para 41 (SCC): p. 875 (AIR).
48. Id. at pp. 451-52 (SCC): 882-83 (AIR).
49. (1977)4 SCC 345 (358): AIR 1977 SC 2411 (2421).
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vice record of a Government servant in a proceeding of this nature can-
not be said to be a privileged document which should be shut out from
inspection"	 (emphasis supplied)

Again, a similar question arose in the well-known case of S.F.
Gupta v. Union of India-'O, popularly known as 'the Judges' transfer case.
A privilege was claimed by the Government against disclosure and pro-
duction of certain documents. After considering a number of English as
well as American cases, the Court held that the provisions of the Evi-
dence Act, 1872 should be construed keeping in view our new democracy
wedded to the basic values enshrined in the Constitution. In a democracy,
citizens ought to know what their Government is doing. No democratic
Government can survive without accountability and the basic postulate
of accountability is that the people should have information about the
functioning of the Government. Therefore, disclosure of information in
regard to functioning of Government must be thj rule and secrecy an
exception justified onl y where the strictest requirement of public interest

so demands. 5 '	 (emphasis supplied)

The final decision in regard to the validity of an objection against
disclosure raised under Section 123 would always be with the court by
reason of Section 162, (emphasis supplied) The court is not bound by
the assertions made by a Minister or a Head of the department in an
affidavit in support of plea against non-disclosure. The court retains the
power to balance the .injury to the State or the public service against the
risk of injustice, before reaching the decision. Bhagwati, J. (as he then
was) further observed: "Every claim for immunity in respect of a docu-
ment, whatever be the ground on which the immunity is claimed, and
whatever be the nature of the document, must stand scrutiny of the court
with reference to one and only one test, namely, what does public interest
require - disclosure or non-disclosure.... And this exercise has to be
performed in the context of the democratic ideal of an open Govern-
ment.' '52

In R.K. fain v. Union of India53 , an appointment of the President of
CEGAT (Customs, Excise and Gold Control Appellate Tribunal) was
challenged in the Supreme Court. Necessary record was ordered to be
produced by the court. The Attorney General claimed privilege. Nega-
tiving the plea and considering various Indian and foreign decisions, the

50. 1981 Supp SCC 87: AIR 1982 SC 149.
51. id. at para 67 (SCC).
52. Id. at para.s 69. 80 (SCC).
53. (1993) 4 5CC 119.
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Court observed that except the actuar advice tendered to the President
by the Cabinet, the rest of the file and records were open to in camera
inspection by the Court.

(iii) Right to know

The modern trend is towards more open government. The right to
know is part and parcel of freedom of speech and expression and is thus
a fundamental right guaranteed under Article 19 of the Constitution. It
is also equally paramount consideration that justice should not only be
done but also be publicly recognised as having been done.M

In Reliance Petrochemicals Ltd. v. Indian Express Newspapers,
Mukharji, J. (as he then was) stated: "We must remember that the people
at large have a right to know in order to be able to take part in partici-
patory development in the industrial life and democracy. Right to know
is a basic right which citizens of a free country aspire in the broader
horizon of the right to live in this age of our land under Article 21 of
the Constitution. That right has reached new dimensions and urgency.
That right puts greater responsibility upon those who take upon them-
selves responsibility to inform." 	 (emphasis supplied)

In the leading case of Stare of U.P. v. Raj Narain, 56 the Supreme
Court rightly observed, "In a government of responsibility like ours,
where all the agents of the public must be responsible for their conduct,
there can be but few secrets. The people of this country have a right to
know every public act, everything that is done in a public way, by their
public functionaries. They are entitled to know the particulars of every
public transaction in all its bearing. The right to know, which is derived
from the concept of freedom of speech, though not absolute, is a factor
which should make one wary, when secrecy is claimed for transactions,
which can at any rate, have no repercussion on public security. To cover
with veil of secrecy, the common routine business, is not in the interest
of the public."	 (emphasis supplied).

54. R.K. fain v. Union of India, (1993)4 SCC 119 (163-64).
55. (1988) 4 SCC 592 (613): AIR 1989 SC 190 (202-03), see also observations of

Krishna Iyer. J. in Maneka Gandhi v. Union of India: 'A government which
revels in secrecy in the field of peoples liberty not only acts against democratic
decency but busies itself with its own burial... Public power must rarely hide
its hear n an open society and system". (1978) 1 SCC 248 (342): AIR 1978
SC 597 (661).

56. (1975) 4 SCC 428(453): AIR 1975 SC 865: (1975) 3 SCR 333, see also Star
Enterprises v. City & Industrial Development Corpn.. (1990) 3 SCC 280.
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(iv) Power and duty of courts

it is well-settled that a court is not bound by the statement made by
the Minister or the head of the department in the affidavit claiming pri-
vilege. The court has to balance injury to the State or public against risk
of injustice to the cause. In balancing competing interests it is the duty
of the court to see that no harm should be done to the nation by the
disclosure of the document and that justice should not suffer by permit-
ting withholding of the document. The court must decide which aspect
of the public interest predominates; whether the public interest which
requires that the document should not be produced outweighs the public
interest which requires the document to be produced. In striking the bal-
ance, the court may itself inspect the document. It is constitutional, le-

gitimate and lawful power and duty of the court to ensure that powers,
constitutional, statutory or executive are exercised by the Government in
accordance with the Constitution and the law.57

At the same time, courts should not allow production of documents
if they are of a "fishing" nature. The court should not take a peep just
on the off chance of finding something useful. It should inspect docu-
ments only where it has definite grounds for expecting to find material
of real importance to the party seeking disclosure.

(v) Considerations
Whenever an objection is raised against disclosure of a document on

the ground that it belongs to a class which in the larger public interest
ought not to be disclosed, it would be difficult to decide the question in
vacuum. The court must consider various factors such as, interest likely
to be affected by disclosure; extent to which such interests would lx
affected; seriousness of the issues raised in relation to which productior
is sought; effect of disclosure of document on the outcome of the case
likelihood of injustice if disclosure is not allowed, etc. Each case mus

be considered and decided on its own facts and circumstances.58
(emphasis supplied

(vi) Test
There is natural temptation on the part of the executive to regard th

interest of the department as paramount forgetting the larger and greate
interest, i.e. interest of justice. Many a time, it may not be convenier
for the executive to produce a particular document and it may adopt a
easy course of claiming privilege. As has been rightly said; "Inconveni

57. R.K. Join v. Union of India (supra): at p. 139 (SCC).

58. Id. at pp. 162-64 (SCC).
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ence and justice are often not on speaking terms." The court must be
alive of such possibility and decide the question keeping in mind the
well-known maxim populi err supreme lex (public welfam is the highest
I aw)9.

(d) Conclusions

It is submitted that the following observations of Gajendragadkar, J.
(as he then was) in the leading case of Stale of Punjab v. Sodhi Sukhdev
Singh° lay down correct law on the point. After considering the relevant
provisions and leading decisions on the point, His Lordship propounded:

"It must be clearly realised that the effect of the document on
the ultimate course of litigation or its impact on the head of the
department, or even the Government in power, has no relevance in
making a claim for privilege under Section 123. The apprehension
that the disclosure may adversely affect the head of the department
or the Minister or even the Government, or that it may provoke public
criticism or censure in the legislature has also no relevance in the
matter and should not weigh in the mind of the head of the depart-
ment who makes the claim. The sole and the only test which should
determine the decision of the head of the department is injury to
public interest and nothing else." 	 (emphasis supplied)

8. MISCELLANEOUS PRIVILEGES OF GOVERNMENT

Over and above the aforesaid privileges, the Government enjoys
many other privileges also. Some of them are as under':

(1) Under Section 80 of the Code of Civil Procedure, 1908, no suit
can be instituted against the Government until the expiration of
two months after a notice in writing has been given.

(2) Rule 5-13 of Order 27 of the said Code casts duty on the court
in suits against Government to assist in arriving at a settlement.

(3) Rule 8-A of Order 27 of the said Code provides that no security
shall be required from the Government.

(4) Under Section 82 of the said Code, when a decree is passed
against the Union of India or a State, it shall not be executed
unless it remains unsatisfied for a period of three months from
the date of such decree.

59. Id.: at pp. 139,162 (SCC).
60. AIR 1961 SC 493: (1961) 2 SCR 371.
61. Id.; at p. 504 (AIR).
62. For detailed discussion; see C.K. Takwani: Civil Procedure, 1997. pp. 243-48.
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(5) Under Article 112 of the Limitation Act, 1963, any suit by or
an behalf of the Central Government or any State Government
can be instituted within the period of 30 years.



Lecture XI

Public Corporations

Uncle Sam has not yet awakened from his dream of Government of bure-
aucracy, but ever wanders further afield in crazy experiments in Stare
socialism. Possibl y some day he may awaken from his irrational
dreams, and return again to the old conceptions of Government, as
wisely defined in the Constitution of the United States.

—JAMES M. BECK

Toda y, probably the giant corporations, the labour unions, trade asso-
ciations and other powerful organisations have taken the substance
of sovereignty from the State. We are witnessing another dialectic
process in history, namely, that the sovereign State having taken over
all effective legal and political power from groups surrenders its
powers to the new massive social groups.	 —FRIEDMANN

SYNOPSIS
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(i) Commercial corporations
(ii) Development corporations
'iii) Social services corporations
(Iv) Financial corporations

5. Working of Public Corporations
(i) Reserve Sank of India
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(iv) Life Insurance Corporation of India
(v) Road Transport Corporations
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(c) Powers
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7. Liabilities of Public Corporations
(a) Liability in contracts
(b) Liability in torts

(c) Liability for crimes
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(d) Crown privilege
8. Servants of Public Corporations

(a) General
(b) Whether civil servants?
(c) Whether public servants?
(d) Whether entitled to reinstatement?
(e) Principles

9. Controls over Public Corporations
(a) Judicial control

(i) General
(ii) Traditional view

(iii) Modern view
(iv) Illustrative cases
(v) Power and duties of courts

(vi) Conclusions
(b) Governmental control

(1) General
(ii) Appointment and removal of members

(iii) Finance
(iv) Directives
(v) Rules and Regulations

(vi) Suggestions
(c) Parliamentary control

(i) General
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(iv) Debates
(v) Parliamentary Committees

(vi) Conclusions
(d) Control by public

(i) General
(ii) Consumer councils
(iii) Membership
(iv) Consumers and courts
(v) Consumer Protection Act

10. Conclusions

1. INTRODUCTION
As stated in the previous lectures, the passive policy of 'laissez faire

has been given up by the State. Today it has not confined its scope to
the traditional, minimum functions of defence and administration of jus-
tice. The old 'police State' has now become a 'welfare State'. It seeks
to ensure social security and social welfare for the common mass. It also
participates in trade, commerce and business. With a view to achieving
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the object of 'socialist',' democratic republic, constitutional protection is
afforded to State monopoly2 and necessary provisions are incorporated
in the Constitution itself by laying down the 'Directive Principles of State
Policy'. It is also provided that "notwithstanding anything contained in
Article 13, no law giving effect to the policy of the State towards securing
all or any of the principles laid down in Part IV shall be deemed to be
void on the ground that it is inconsistent with, or takes away or abridges
any of the rights conferred by Article 14, Article 19 or Article 31; and
no law containing a declaration that it is for giving effect to such policy
shall be called in question in any court on the ground that it does not
give effect to such policy" 3 . The political philosophy of the 20th century
has, therefore, impelled the Government to enter into trade and commerce
with a view to making such enterprises pursue public interest and making
them answerable to the society at large.

Once, the Government entered the field of trade and commerce, it
became increasingly evident that the governmental machinery hitherto
employed merely for the maintenance of law and order was wholly in-
adequate and unsuitable for business exigencies, which demanded a flex-
ible approach. It was, therefore, felt necessary to evolve a device which
combined the advantages of flexibility with public accountability. It was
in response to this need that the institution of public corporation grew.4

2. DEFINITION

No statute or court has ever attempted or been asked to define the
expression 'public corporation'. It has no regular form and no specialised
function. It is employed wherever it is convenient to confer corporate
personality.

In Dhanoa v. Municipal Corpn., Delhi 5 , a corporation is defined
thus:

"A corporation is an artificial being created by law having legal
entity entirely separate and distinct from the individuals who com-
pose it with the capacity of continuous existence and succession,
notwithstanding changes in its membership. In addition, it possesses

I. Preamble to the Constitution of India, as amended by the Constitution (42nd
Amendment) Act, 1976.

2. Article 19(6)(ii), Constitution of India.
3. Article 31-C. Constitution of India.
4. For the reasons of growth and development of public corporations, see R . D.

Sheuy v. International Airport Authority, (1979) 3 SCC 489 (506-07): AIR 1979
SC 1628.

5. (1981) 3 5CC 430 (437): AIR 1981 SC 1395 (1398); see also Sukhdev Singh v.
fihagasram, (1975) 1 SCC 421: AIR 1975 SC 1331.
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the capacity as such legal entity of taking, holding and conveying
property, entering into contracts, suing and being sued, and exercising
such other powers and privileges as may be conferred on it by the
law of its creation just as a natural person may."

3. CHARACTERISTICS

Since a public corporation is a 'hybrid organism, showing some of
the features of a Government department while some of the features of
a business company, it is not possible to precisely enumerate the char-
acteristics of such corporation. However, it can be said that a corporation
created by or under a statute possesses the following main charac-
teristics6:

(1) A corporation is established by or under a statute. It possesses
an independent corporate personality and it is an entity different
from the Union or the State Government. It is a body corporate
with perpetual succession and a common seal. It can sue and be
sued in its own name.

(2) There may be several members or shareholders of a corporation.
The law, however, knows only one body corporate. Juristic per-
sonality of corporation is distinct from its individual members.

(3) A corporation having neither soul nor body, it acts through natu-
ral persons.

(4) A corporation exercises its rights, performs its functions and dis-
charges its duties and obligations entrusted to it by its constituent
statute or charter by which it is created. Its powers do not extend
beyond what the statute provides expressly or by necessary im-
plication.

(5) Every action of a corporation not expressly or impliedly auth-
orised by the statute or charter is ultra vires and having no legal
effect whatsoever.

(6) The doctrine of ultra vires, however, must be interpreted and
applied reasonably. All incidental and consequential actions
should be held legal and lawful.

(7) A corporation can possess, hold and dispose of property.

(5) Subject to the provisions of the statute by or under which a cor-
poration is created, such corporation is by and large an autono-
mous body. Even though the ownership, control and management
of a corporation might be vested in the Union or the State, in

6. For derailed discussion and case-law, see C.K. Thakker; Administrative Law,1996. pp. 542-43.
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the eye of law, the corporation is its own master in day-to-day
management and administration.

(9) An appropriate Government may issue directives relating to pol-
icy matters. The corporations are bound by them and have to act
in accordance with such directions.

(10) The constituent statute or charter may delegate the rule-making
power to a corporation. Such rules, regulations and bye-laws are
enforceable and binding unless they are ultra vires the parent
Act, Constitution of India or are otherwise had in law.

(11) A corporation created by or under a statute can be said to be an
agency or instrumentality of the Government and 'State' within
the meaning of Article 12 of the Constitution, and therefore, is
subject to the jurisdiction of the Supreme Court under Article 32
and of the High Courts under Article 226 of the Constitution.

(12) Employees of a corporation do not hold 'civil post' under the
Union or the State within the meaning of Part XIV of the Con-
stitution of India.

(13) A corporation cannot be said to be a 'citizen' within the meaning
of Part II of the Constitution and therefore, it cannot claim
benefits of those Fundamental Rights which have been conferred
only on the citizens.

(14) A corporation is liable for breach of contract and also in tort.
(15) Since a corporation is neither a department nor an organ of the

Government, the doctrine of 'Crown Privilege' cannot be claimed
by it.

4. CLASSIFICATION

A logical classification of public corporations is not possible, and
neither Parliament nor the courts have made any serious attempt in that
direction. But jurists have tried to categorise public corporations. Prof.
Griffith and Street" divide public corporations into two groups: (i) Man-
agerial economic bodies: and (ii) Managerial social bodies. Prof. Hood
Phillips 8 divides them into four classes: (i) Managerial-industrial or com-
mercial corporations: (ii) Managerial-social services corporations; (iii)
Regulatory corporations; and (iv) Advisory corporations. According to
Prof. Gamer, they can be divided into three groups: (i) Commercial
corporations; (ii) Managerial corporations; and (iii) Regulatory corpora-
tions.

7. Principles of Administrative Law, 1967, pp. 281-84.
8. Constitutional and Administrative Law, 1967, pp. 556-57.
9. Administrative Law, 1989, pp. 347-54.
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In India, public corporations may be classified into four 'ill-assorted'
main groups:

(i) Commercial corporations;

(ii) Development corporations;

(iii) Social services corporations; and

(iv) Financial corporations.

(i) Commercial corporations
This group includes those corporations which perform commercial

and industrial functions. The managing body of a commercial corporation
resembles the Board of Directors of a public company. As their functions
are commercial in nature, they are supposed to be financially self-sup-
porting and they are also expected to earn profit. At the same time they
are required to conduct their affairs in the interests of the public and do
not operate merely with a profit-earning motive unlike a private industry.
State Trading Corporation, Hindustan Machine Tools, Indian Airlines
Corporation and Air India International are some of the commercial cor-
porations.

(ii) Development corporations
The modern State is a 'Welfare State'. As a progressive State, it

exercises many non-sovereign functions also. Development corporations
have been established with a view to encourage national progress by
promoting developmental activities. As they are not commercial under-
takings, they may not be financially sound at the initial stage and may
require financial assistance from the Government. Oil and Natural Gas
Commission, Food Corporation of India, National Small Industries Cor-
poration, Damodar Valley Corporation, River Boards, Warehousing Cor-
porations, are development corporations.

(iii)Social services corporations
Corporations which have been established for the purpose of provid-

ing social services to the citizens on behalf of the Government are not
commercial in nature and therefore, are not expected to be financially
self-supporting. In fact, as their object is to render social service, they
are not required to conduct their affairs for the purpose of earning profits.
Generally, they depend on the Government for financial assistance. Hos-
pital Boards, Employees' State Insurance Corporation, Housing Board,
Rehabilitation Housing Corporation are examples of social services cor-
porations.
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(iv) Financial corporations
This group includes financial institutions, like Reserve Bank of India,

State Bank of India, Industrial Finance Corporation of India, Life Insur-
ance Corporation of India and Film Financing Corporation. They advance
loans to institutions carrying on trade, business or industry on such terms
and conditions as may be agreed upon. They may provide credit to those
institutions which find it difficult to avail of the same or which do not
find it possible to have recourse to capital issue methods (e.g. Industrial
Finance Corporation). They may give financial assistance on reasonable
terms to displaced persons in order to enable them to settle in trade,
business or industry (e.g. Rehabilitation Finance Corporation).

5. WORKING OF PUBLIC CORPORATIONS

The constitution of the corporations and their functions, powers and
duties10 may be understood by a study of the actual working of a few
public corporations.

(i) Reserve Bank of India (RBI)
The Reserve Bank of India was constituted under the Reserve Bank

of India Act, 1934. It was nationalised in 1948 by the Reserve Bank
(Transfer to Public Ownership) Act, 1948. It is a body corporate having
perpetual succession and a common seal. It can sue and be sued. It was
primarily established to regulate the credit structure. to carry on banking
business and to secure monetary stability in the country. It is managed
by a Board of Directors, consisting of a Governor, two Deputy Governors
and a number of directors. The Governor and the Deputy Governors are
whole-time employees and receive such salaries and allowances, as may
be fixed by the Board with the approval of the Central Government.
They are appointed by the Central Government for a term of five years
and are eligible for re-employment.

Under the Banking Companies Act, 1949, the Reserve Bank has ex-
tensive powers over the banking business in India. It grants licences
without which no company can carry on banking business. Before grant-
ing such licence, it can inquire into the affairs of the company to satisfy
itself as regards the company's capacity to pay back to its depositors. It
can cancel a licence on the ground that the conditions specified therein
have not been complied with. Even after granting such a licence it may
inquire into the affairs of any bank, inspect its books of accounts and
hold an investigation either under the direction of the Central Govern-

10. See also R.S. Arora: State Liability and Public Corporations in India. (1966)
Public Law 245.
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ment or suo molu. The report of the inquiry will have to be sent to the
Central Government. A copy of such report will also be given to the
banking company concerned. It can make a representation to the Central
Government on any point arising out of the report. Upon this report, the
Central Government may order the suspension of the banking business
by the company concerned or direct it to apply for its liquidation.

Very wide discretionary powers have been conferred on the Reserve
Bank It determines the policy relating to bank advances, frames propo-
sals for amalgamation of two or more banks. It may make a repre-
sentation for the operation of the Banking Companies Act to he
suspended. The Governor of the Bank is empowered to suspend the oper-
ation of the Act for 30 days in an emergency. The validity of these wide
discretionary powers has been upheld by the courts)'

(ii) Oil and Natural Gas Commission (ONGC)

The Commission was first established in the year 1956 as a Gov-
ernment department. By the Oil and Natural Gas Commission Act, 1959.
the Commission was given a status of a public corporation. It is a body
corporate enjoying perpetual succession and a common seal. It can sue
and be sued. It can hold and dispose of property and can enter into
contracts for any of the objects of the Commission. The Commission
consists of a Chairman and two or more (not exceeding eight) members,
to be duly appointed by the Central Government, Except a Finance Mem-
ber, others may be part-time or full-time members. The Central Govern-
ment prescribes the rules fixing their terms of office and conditions of
service, It can remove any member even before the expiry of the period,
after issuing a show-cause notice and a reasonable opportunity of being
heard. The Commission has its own funds and all receipts and expendi-
tures are to be made to and from such funds. It also maintains an account
with the Reserve Bank of India. It can borrow money with the prior
approval of the Central Government. Its functions range from planning,
promotion, organisation or implementation of programmes for the devel-
opment of petroleum resources to production and sale of petroleum pro-
ducts it produces. It conducts geological surveys for the exploration of
petroleum and undertakes drilling and prospecting operations. The Com-
mission determines its own procedure by framing rules and its decisions
are by majority vote. The Government can acquire lands for the purposes
of the Commission under the provisions of the Land Acquisition Act,

11. %'el!ukunnel v. Reserve Bank of India, AIR 1962 SC 1371 Peerless Gen.
Finance & Inv. Co. Ltd. v. Reserve Bank of India, (1992) 2 SCC 343: AIR 1992
SC 1033.
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1894. The purposes connected with the Commission's work are deemed
to be public purposes within the meaning of the aforesaid Act.

(iii) Damodar Valley Corporation (DVC)

The Damodar Valley Corporation was established under the Damodar
Valley Corporation Act, 1948. Like other corporations, it is a body cor-
porate having perpetual succession and a common seal. It can sue and
be sued. The Board of Management consists of a Chairman and two
members appointed by the Government of India in consultation with the
Governments of the States of Bihar and West Bengal. The members are
whole-time, salaried employees of the Corporation. The Government of
India is empowered to remove any member for incapacity or abuse of
position. It also appoints the Secretary and the Financial Advisor of the
Corporation. Their pay and conditions of service are fixed by the regu-
lations of the corporation, made by the Corporation with the approval of
the Central Government.

The objects of this Corporation are to promote and operate irrigation
schemes, water supply. drainage, generation of electricity and electrical
energy, navigation, etc. in the river Damodar. The river is well known
for its notorious propensities. Due to heavy flooding which causes wide-
spread damage and destruction in the States of Bihar and West Bengal,
one of the important objects of the Corporation is flood control. It is
empowered to establish, maintain and operate laboratories, experimental
institutions and research stations to achieve the above-mentioned objects.
It helps in construction of dams, barrages, reservoirs, power houses. etc.
It supplies water and electricity and can levy rates for it.

The Corporation is empowered to acquire, hold and dispose of
property. It has its own funds deposited in the Reserve Bank of India.
It can borrow money with the previous approval of the Government of
India. It is liable to pay taxes oil income. It has a separate and inde-
pendent existence and it is an autonomous body independent of the Cen-
tral or the State Governments. There is no interference by the
Government in the matter of execution of its programmes and day-to-day
administration. Nevertheless, the Corporation is subject to overall control
of the Central Government, Parliament and the State legislatures of Bihar
and West Bengal. It has to send its annual reports to the Governments.
They are placed on the tables of Parliament and the two State legislatures.
Parliament and the State legislatures exercise their legislative control
through debates, questions and resolutions. The Central Government may
also give directions to the Corporation with regard to its policy. The
accounts of the Corporation are to be audited in the manner prescribed
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by the Auditor General of India. Any dispute between the Corporation
and the three Governments associated with it has to be settled by an
arbitrator appointed by the Chief Justice of India.

(iv) Life Insurance Corporation of India (LIC)
The Life Insurance Corporation of India was established undef the

Life Insurance Corporation Act. 1956. It shares certain common charac-
teristics with the other corporations. It is a body corporate with perpetual
succession and a common seal. It has power to acquire, hold and dispose
of property. It can sue and be sued. The Corporation was established 'to
carry on life insurance business' and given the privilege of carrying on
this business to the exclusion of all other persons and institutions, The
Act requires the Corporation to develop the business to the best advantage
of the community. The Central Government may give directions in writ-
ing in the matters of policy involving public interest. The Corporation
shall be guided by such directions. 95% of the profits are to be reserved
for policy holders and the balance is to be utilised as the Central Gov-
ernment may decide.

The Corporation is an autonomous body as regards its day-to-day
administration. It is free from ministerial control except as to the broad
guidelines of policy.

(v) Road Transport Corporations (RTCs)
Various State Governments have established Road Transport Cor-

porations for their respective States under the Road Transport Corpora-
tions Act, 1950, e.g. Gujarat State Road Transport Corporation. A Road
Transport Corporation is managed by a Chief Executive Officer, a
General Manager and a Chief Accountant appointed by the State Gov-
ernment concerned. The Central Government contributes the capital in
part, while the remaining capital is to be borne by the State Government
concerned in agreed proportions. The Corporations can raise capital by
issuing non-transferable shares. The capital, the shares and the dividends
are guaranteed by the Government. The Corporation is a legal entity
independent of the State Government. It is a body corporate having per-
petual succession and a common seal. It can sue and be sued in its own
name. Its employees are not 'civil servants' within the meaning of Article
311 of the Constitution of India, though they are deemed to be 'public
servants' within the meaning of Section 21 of the Indian Penal Code,
1872.

The primary function of the Corporation is to provide efficient, ade-
quate, economical and a properly coordinated system of road transport
services in the country. The State Government is emnnwered to issue
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general instructions for the efficient performance of the functions of the
Corporation. It manufactures, purchases,maifltaifls and repairs rolling
stock, appliance, plant and equipment. It can acquire, hold and dispose
of property. It can borrow money subject to the approval of the State
Government. The budget has to be approved by the State Government.
Its accounts are to be audited by the government auditors. The Govern-
ment is empowered to ask for the statements, accounts, returns and any
other information. It can order inquiries into the affairs of the Corpora-
tion. It may take over any part of the undertaking in public interest or

supersede the Corporation, if it appears that the Corporation is wholly
untit and unable to perform its functions. It can also be wound up by a
specific order of the State Government made after the previous approval
of the Central Government.

(vi) State Trading Corporation (STC)

State Trading Corporation of India is a Government company) 2 It

is wholly owned by the Government and all the shares are held by the
Central Government and two Secretaries of the Government of India.

The object of the corporation as laid down in the Memorandum of
Association is to organise and undertake generally with the State trading
countries as also other countries in commodities entrusted to it for such
purposes by the Central Government from time to time the purchase,
sale and transport of such commodities in India or anywhere else in the
world. Since it is constituted under the Companies Act, 1956 all the
provisions of the Act apply to it. It can he wound up by a competent
court. Its functions are commercial in nature. It is neither a department
nor an organ of the Government of India.

Like a statutory corporation, a government company can also be said
to be "State" within the meaning of Article 12 of the Constitution. Simi-
larly, like employees of a statutory corporation, employees of a govern-
ment company also cannot be said to be civil servants under Part XIV
of the Constitution.

6. RIGHTS AND DUTIES OF PUBLIC CORPORATIONS

(a) Status
As stated above, a public corporation possesses a separate and dis-

tinct corporate personality. It is a body corporate with perpetual suc-
cession and a common seal. It can sue and be sued in its own name.
Public corporations have been recognised in the Constitution. It expressly
provides that the State may carry on any trade, industry, business or

12. S. 617. Companies Act, 1956.
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service either itself or through a corporation owned or controlled by it
to the exclusion of Citizens. The laws providing for State monopolies are
also saved by the Constjtution.13

(b) Rights

A public corporation is a legal entity and accordingly, like any other
legal person, it can sue for the enforcement of its legal rights. It should
not, however, be forgotten that it is not a natural person, but merely an
artificial person, and, therefore, cannot be said to be a citizen within the
meaning of the Citizenship Act, 1955. Therefore, a corporation cannot
claim any fundamental right conferred by the Constitution only on
citizens."' All the same its shareholders, being citizens, can claim pro-
tection of those fundamental rights)5

An interesting question which arises is whether fundamental rights
conferred by the Constitution on a person or a Citizen can he enforced
against a public corporation. The rights conferred by Part Ill of the Con-
stitution can be enforced not only against the 'State' but also against all
'local or other authorities'. 16 In University of Madras v. Shantha Bai'7,
a narrow view had been taken by the High Court of Madras and it was
held that the fundamental rights cannot he enforced against a University.
But in Rajasthan State Electricity Board v. Mohan L'l' 8 , the Supreme
Court took a liberal view and held that the Electricity Board fell within
the category of 'other authorities' within the meaning of Article 12 of
the Constitution and fundamental rights can be enforced against it. After
the momentous pronouncement of the Supreme Court in Sukhdev Singh v,
Bhagatrarn t9, now it is well-settled that fundamental rights can be en-
forced against public corporations.

13. Arts. 19(6)(ii) and 305, Constitution of India.
1$. Art. 19, Constitution of India; see also ST. Corpn. of India v. C TO., AIR 1963

SC 1811; Indo-China Steam Navigation Co. v. Jagjit Singh, AIR 1964 SC 1140;
Tarn Engineering Co. v. State of Bihar, AIR 1965 SC 40; Barju#t ChemicalsLtd. V. Company Lat Board, AIR 1967 SC 295; Amritsar Municipality v. Stateof Punjab. (1969) I SCC 475: AIR 1969 SC 1100: State of Gujarat v. AFHhICaMi!Is, (1974) 4 SCC 656: AIR 1974 Sc 1300.

15. Barium Chemicals (supra); R.C. Cooper v. Union of India, (1970) 1 SCC 248:AIR 1970 SC 564: Bennett Coleman & Co. v. Union of India, (1972) 2 SCC788: AIR 1973 SC 106; Neptune Assurance Co. V. Union of India, (1973) ISCC 310: AIR 1973 SC 602: State of Gujarat v. Ambica Mills (supra); GodhraElectricity Co. Ltd. v. State of Gujarat. (1975) I SCC 199: AIR 1975 SC 32.
16. Art. 12, Constitution of India.
17. AIR 1954 Mad 67.
18. AIR 1967 SC 1857.
19. (1975) I SCC 421 (446-47): AIR 1975 Sc 1331(1347-48) 1365. See also SirsiMunicipality v. C.K. Francis, (1973) 1 SCC 409: AIR 1973 SC 855; R.D. Shen),
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(c) Powers

There is no doubt that a statutory corporation can do only those acts
as are authorised by the statute creating it, and that powers of such cor-
poration do not extend beyond it. A statutory corporation must act within
the framework of its constitution. Its express provisions and necessary
implications must at all events be observed scrupulously. If it fails to act
in conformity with law, the action is ultra vires and invalid.

But it is equally well-settled that the doctrine of ultra vires in relation
to the powers of a statutory corporation must be understood reasonably.
"Whatever may fairly be regarded as incidental to, or consequent upon,
those things which the legislature has authorised ought not (unless cr.-
presslv prohibited) to be held by judicial construction, to be ultra
vires. ''20	

(emphasis supplied)
(d) Duties

A statutory corporation being an instrumentality of the State must
exercise its powers in just, fair and reasonable manner. Its approach must
be beneficial to general public. It must act bona fide. Wide powers con-
ferred on corporations are subject to inherent limitations that they should
be exercised honestly and in good faith.2'

(e) Lifting of veil

In the expanding horizon of modern jurisprudence, lifting of corpor-
ate veil is permissible. The court can look behind the veil to see the real
face of the corporation. This can be done by the following methods:
(i) Peeping behind the veil;

(ii) Penetrating the veil;

(iii) Extending the veil; and

(iv) Ignoring the veil.22

7. LIABILITIES OF PUBLIC CORPORATIONS

(a) Liability in contracts

A public corporation can enter into contract and can sue and be sued
for breach thereof. Since a public corporation is not a government de-

v. International Airport Authority, (1979) 3 SCC 489: AIR 1979 SC 1628. Fordetailed discussion see C.K. ThakkeE Administrative Law, 1996.
20. Khandoe v. Reserve Bank of India, (1982) 2 SCC 7(19-20): AIR 1982 SC 917.
21, Mahesi, Chandra v. U.P. Financial Corpn., (1993) 2 5CC 279: AIR 1993 SC935.

22. State of U.P. v. Renusagar Power Co., (1988) 4 SCC 59; New Horizons v.
Union of India, (1995) I SCC 478 (497); Sterling Computers v. M & N
Publications (1993) 1 SCC 445: LIC v. CERC, (1995) 5 SCC 482.



408	 LECTURES ON ADMINISTRATIVE LAW	 ELECT.

partment, the provisions of Article 299 of the Constitution of India do
not apply to it and a contract entered into between a public corporation
and a private individual need not satisfy the requirements laid down in

Article 299.23 Similarly, the requirement of a statutory notice under Sec-
tion 80 of the Code of Civil Procedure, 1908 before filing a suit against
the Government does not apply in case of a suit against a public cor-

poration.

(b) Liability in torts
A public corporation is liable in tort like any other person. It will

be liable for the tortious acts committed by its servants and employees
'to the same extent as a private employer of full age and capacity would
have been' .21 This principle was established in England in 1866 25, and
has been adopted in India also. A public corporation cannot claim the
immunity conferred on the Government under Article 300 of the Con-
stitution. A corporation may be held liable for libel, deceit or malicious
prosecution though it cannot be sued for tortious acts of a personal nature,
such as assault, personal defamation, etc. Similarly, it can sue for tortious
acts of any person, such as libel, slander, etc. Likewise, all defences
available to a private individual in an action against him for tortious acts
will also be available to a public corporation. But a statute creating a
public corporation may confer some immunity on the corporation or on
its servants or employees with regard to the acts committed by them in
good faith in discharge of their duties. For example Section 28 of the
Oil and Natural Gas Commission Act. 1959 reads as under:

"No suit, prosecution or other legal proceedings shall lie against
the Commission or any member-or employee of the Commission for
anything which is in good faith done or intended to be done in pur-
suance of this Act or of any rule or regulation made thereunder."

It is submitted that the immunity conferred on statutory corporations
for tortious acts committed by its servants is unjustifiable and against
the principle of equality before the law and equal protection of law guar-
anteed under the provisions of the Constitution of India. Jain and Jam26
rightly state: "In the modem welfare State, when the State is entering
into business activities of all kinds, the protection clause in the statutes
establishing corporations seems to be , incongruous and unjustified."

23. For detailed discussion, see Lecture X (supra): see also C.K. Takwani: Civil

Procedure. 1997-
24. For detailed discussion about Tortious Liability', see Lecture X (supra).

25. Mersey Dock Trustees v. Gibbs, (1866) LR 1 HL 93.
26. Principles of Administrative Law. 1986, p. 1033.
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However, for ultra vires act of a servant, the corporation cannot be held
liable.27

(c) Liability for crimes

A public corporation may also be held vicariously liable for offences
committed by its servants in the course of employment28 e.g. libel, fraud,
nuisance, contempt of court, etc. Since, however, it is an artificial person,
it cannot be held liable for any offence which can be committed only
by a natural person; e.g. murder, hurt, bigamy, etc.

(d) Crown privilege

A public corporation is only 'a public authority with large powers but
in no way comparable to a Government department' and therefore, the doc-
trine of 'Crown privilege' cannot be claimed by public corporations. In
Tamlin V. Hannaforcf- 9, Denning, L.J. (as he then was) observed:

"In the eye of the law, the corporation is its own master and is
answerable as fully as any other person or corporation. It is not the
Crown and has none of the immunities or privileges of the Crown.
Its servants are not civil servants, and its property is not Crown
property. It is as much bound by Acts of Parliament as any other
subject of the King. It is, o.f, course a public authority and its pur-
poses, no doubt, are public purposes, but it is not a Government
department nor do its powers fall within the province of Govern-
ment."

8. SERVANTS OF PUBLIC CORPORATIONS

(a) General

A corporation established by or under a statute possesses an inde-
pendent legal personality and it is an entity different from the Union
or the State Government, Employees of a corporation are appointed
by a corporation and the terms and conditions of their services are
regulated by the Rules and Regulations framed by the corporation.
(b) Whether civil servants ?

Since a public corporation is a separate and distinct legal entity from
the Government, its employees and servants are not 'civil servants' and
they cannot claim protection of Article 311 of the Constiwtion.30

27. Lakshmon.aswamj v. LIC, AIR 1963 SC 1185.
28. For 'Vicarious Liability', see Lecture X (supra).
29. (1950) 1 KB 18 (24): (1949) 2 All ER 327.
30. Ajaj Hasia V. Khalid Mujib, (1981) 1 SCC 722: AIR 1981 SC 487; Sopn PrakashRe/chi v. Union of!rsdia, (1981) 1 SCC 449: AIR 1981 SC 212; U.P. WarehousingCorpa. v. Vijay Nara van, (1980) 3 SCC 459: AIR 1980 SC 840; Kalra v. Project
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Thus, an employee of the Oil and Natural Gas Commission, the Life
Insurance Corporation of India, the Industrial Finance Corporation, the
Hindustan Steel Lid., the Hindustan Antibiotics Ltd., the State Transport
Corporation the State Bank of India, the Damodar Valley Corporation,
the Hindustan Cables Ltd., the State Electricity Board, the Sindri Fer-
tilisers and Chemicals Ltd., etc. cannot be said to be a 'civil servant'.

(c) Whether public servants ?
Sometimes, a statute creating a corporation may confer on its employees

the status of public servants for certain purposes. For instance, Section 56

of the Damodar Valley Corporation Act., 1948 reads as under:
"All members, officers and servants of the Corporation, whether

appointed by the Central Government or the Corporation shall be
deemed, when acting or purporting to act in pursuance of any of the
provisions of this Act to be public servants within the meaning of
Section 21 of the Indian Penal Code."
But by such provisions, the employees of a corporation will not

become civil servants so as to he entitled to the protection of Article
311 of the Constitution of India.

Thus, a Chief Minister or a Minister, an employee of Road Transport
Corporation, a chairman of the managing committee of the municipality,
etc. may be said to be 'public servants' under Section 21 of the Indian
Penal Code, but nevertheless, they are not civil servants within the
meaning of Article 311 of the Constitution of India.

(d) Whether entitled to reinstatement.?
A question may arise as to the effect of breach or violation of the

Rules and Regulations framed by a corporation. Suppose. the Rules have
been framed by the Government under the parent Act or the Regulations
have been made by the corporation and in violation of the Rules or
Regulations, the services of an employee have been terminated by a cor-
poration. Whether he would be entitled to a declaration that the order
passed by the corporation is null and void and that he is continued in
service or he would be entitled to claim damages only and has no right
to claim reinstatement.

It is submitted that the law on the point was somewhat uncertain up

to 1975 and there were conflicting decisions of the Supreme Court. How-

and Equipment Corpn., 1984) 3 SCC 316: AIR 1984 Sc 1361: Pyare Lal
Shar,na V. J&K Ind., (1989) 3 SCC 448: AIR 1989 SC 1854: Slate Bank of

India v. Vija y Kumar, (1990)4 SCC 481. See also C.K. Thakker: Administrative

Lev, 1996, pp. 554-67.
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ever, now the law appears to have been well settled that emplo yees of
statutory corporations are entitled to reinstatement.

In the leading case or Te wan v District Board, Agra", the Supreme
Court held that ordinarily, a contract of personal service cannot he spe-
cilically enforced by granting an order of reinstatement. However, in the
following circumstances, a contract of personal service can be enforced
and an order of reinstatement can be granted by a competent court—

(1) cases of civil servants failing under Article 311 of the Constitu-
tion of India;

(2) cases falling under the Industrial Law; and

(3) cases where acts of statutory bodies are in breach of mandatory
obligation imposed by a statute.

Thus, in L.I.C. v. Sunil Kii,,iai-, services of Field Officers were
terminated without complying with the provisions of Life Insurance Cor-
poration Field Officers (Alteration of Remuneration and other Terms and
Conditions of Service) Order, 1957, since the orders terminating the ser-
vices had not been passed in accordance with the Order, they were held
invalid.

Unfortunately, however, a distinction was sought to he made between
the Rules and Regulations by the Supreme Court in the case of U.P.
State Warehousing Corpn. v. C.K. Tyogi 33 . In that case, a confirmed
employee was dismissed from service after holding an inquiry. He filed
a suit challenging the order of dismissal, inter alia, on the ground that
the inquiry was held in disregard of the Regulations framed by the cor-
poration. The High Court granted reinstatement but the Supreme Court
reversed the order of the High Court.

However, in Sirsi Municipality v. Cecelia Francis", an employee
working in a municipal hospital run by the municipality was dismissed
from service. She challenged the order of dismissal contending that it
was in violation of Rule 143 framed under the Bombay District Munici-
palities Act, 1901. It was contended by the municipality that even if the
dismissal was wrongful, the remedy was not declaration but damages.
Negativing the contention of the municipality, the Court held that 'where
a State or public authority dismisses an employee in violation of man-

31. AIR 1964 SC 1680 (1682).
32. AIR 1964 SC 847; see also Catcuixa Dock Labour Board v. Joffor /nIarn, AIR

1966 SC 282; Mafada! Bar,r v. Siate Transport, AIR 1966 SC 1364.
33. (1969) 2 SCC 838: AIR 1970 SC 1244; see also Indian Airlines Corpn. v.

SkIndeo Rai, (1971) 2 SCC 192: AIR 1971 SC 1828.
34. (1973) 1 SCC 409 (413): AIR 1973 SC 855 (857).



412	 LECTURES ON ADMIN1STRATP'E LAW	 ELECT.

datory procedural requirements or on the grounds which are not sanc-
tioned or supported by statute, the courts may exercise jurisdiction to
declare the act of dismissal to be a nullity.

Then came the celebrated judgment in Sukhdev Singh v. Bhaga-

tram35 . In that case, the dismissed employees of three statutory corpor-
ations, namely: (1) Oil and Natural Gas Commission, (2) Life Insurance
Corporation, and (3) Industrial Finance Corporation claimed reinstate-
ment. The Corporations were incorporated under the Oil and Natural Gas
Commission Act, 1959, the Life Insurance Corporation Act, 1956, and

the Industrial Finance Corporation Act, 1948.
One of the questions raised before the Supreme Court was whether

the Regulations made by such corporations prescribing the terms and
conditions of their employees have statutory force and if those Regula-
tions have not been complied with, whether the employees were entitled
to the relief of reinstatement.

Speaking for the majority, Ray, C.J. rightly observed: "There is no
substantial difference between a rule and a regulation inasmuch as both
are subordinate legislation under powers conferred by the statute.... An
ordinary individual in a case of master and servant contractual relation-
ship enforces breach of contractual terms. The remedy in such contractual
relationship of master and servant is damages because personal service
is not capable of enforcement, In cases of statutory bodies, there is no
personal element whatsoever because of the impersonal character of
statutory bodies. In the case of statutory bodies it has been said that the
element of public employment or service and the support of statute re-
quire observance of rules and regulations.

Failure to observe requirements by statutory bodies is enforced
by courts by declaring dismissal in violation of rules and regulations
to be void .361,	 (emphasis supplied)

(e) Principles
The following principles have been deduced by an eminent author

on Constitutional Law 37 with regard to the status of employees of a statu-
tory corporation-

35. (1975) I SCC 421: AIR 1975 SC 1331.
36. Id. at pp. 438-39 (SCC): P. 1341 (AIR); see also Workmen v, Hindustan Steel

Lid., 1984 Supp SCC 554: AIR 1985 Sc 251; K.C. Joshi v. Union of India,
(1985) 3 SCC 153: AIR 1985 SC 1046; Central inland Water Transport
Corpn. v. Brojo Nath Ganguly. (1986) 3 SCC 156: AIR 1986 Sc 1571.

37. Seerval: Constitutional Law of India. 1984. Vol. II, pp. 2578-79.
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(i) a statutory corporation has a separate and independent existence
and is a different entity from the Union or the State Government
with its own property and its own fund and the employees of
the corporation do not hold civil post under the Union or the
State;

(ii) it makes little difference in this respect, whether the Union or
the State holds the majority share of the Corporation and controls
its administration by policy directives or otherwise;

(iii) i t also makes little difference if such a statutory Corporation imi-
tates or adopts the Fundamental Rules to govern the service con-
ditions of its employees;

(iv) although the ownership, control and management of the statutory
corporation may be, in fact, vested in the Union or the State, yet
in the eye of law the corporation is its own master and is a
separate entity and its employees do not hold any 'civil post
under the Union or the State';

(v) if, however, the State or the Union controls a post under a statu-
tory corporation in such a manner that it can create or abolish
the post or can regulate the conditions subject to which the post
is or will be held and if the Union or the State pays the holder
of the post out of its own funds, then although the post carries
the name of an office of the statutory corporation, it may be a
civil post under the State or the Union.

To these, two more may be added—
(vi) even if the statute creating a public corporation confers on its

employees the status of public servants for certain purposes, they
cannot thereby become civil servants so as to attract the provi-
sions of Article 311 of the Constitution;

(vii) even though employees of a statutory corporation cannot claim
protection of Article 311 of the Constitution, they hold statutory
status and are entitled to declaration of being in employment if
their services are terminated otherwise than in accordance with

- the statutory provisions.

9. CONTROLS OVER PUBLIC CORPORATIONS

The main purpose of establishing public corporations is to promote
economic activity through autonomous bodies. In fact, these corporations
have been granted very wide powers and there is no interference by any
authority in exercise of these powers by the corporations. Yet, it is
necessary that some control over these corporations should be there so
that the powers conferred on such corporations may not be arbitrarily
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exercised or abused, and it may not become the 'headless fourth organ'
of the Government. The various controls may now be discussed:

(a) Judicial control

(i) General
Since a public corporation is a legal entity it can sue and he sued.

It is a body corporate having perpetual succession and a common seal.
Legal proceedings may be taken by or against a corporation in its cor-
porate name. It is a distinct and separate entity from the Crown or the
Government. 38 Jurisdiction of courts over a public corporation is the same
as it is over any private or public company except that the powers of
the former depend on the provisions of a special statute while the powers
of a company are derived from the terms of its Memorandum of Asso-
ciation. In some statutes an express provision is made enabling a cor-
poration to be sued. But even in the absence of such a provision, a
corporation can be sued like any other person. In fact, when any statute
refers to a 'person', it includes a corporation also. 39 Accordingly, a public
corporation is liable for a breach of contract and also in tort for tortious
acts of its servants like any other person. It is liable to pay income tax
unless expressly exempted and cannot invoke the exemption granted to
the State under Article 289 of the Constitution of India. It is bound by
a statute. It cannot claim 'Crown privilege'.

(ii) Traditional view
According to the traditional theory, since a public corporation is cre-

ated by a statute, it is required to exercise its powers within the four
corners of the constituent statute. Therefore, if a corporation exceeds its
authority, the action may be declared ultra vires. Similarly, if a company
registered under the Companies Act, 1956 acts de hors the terms and
conditions mentioned in the Memorandum of Association, the same prin-
ciple will be applied.40

There are, however, certain difficulties. The main difficulty is that
most of the statutes which confer powers on public corporations arc so
widely worded that it is very difficult, if not impossible, to declare a
particular act of the corporation to be ultra vires. Similarly, where duties

38. S.L Agarwal v. Hindustan Steel Ltd., (1969) I SCC 177: AIR 1970 SC 1150;
H.E.M. Union v. Stare of Bihar, (1969) I SCC 765: AIR 1970 SC 82; State of
Bihar v. Union of India, (1970) I SCC 67: AIR 1970 SC 1446.

39. S. 3(42), General Clauses Act, 1897.

40. Lakshmanaswami v. LIC, AIR 1963 SC 1185; crate of Punjab v. Raja Rani,
(1981) 2 SCC 66: AIR 1981 SC 1694.
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are imposed by statutes, generally they are vague in nature and cannot
he endorsed through courts.

Again, who would be able to move the court for the purpose of
getting an act of a corporation declared as ultra vires. Generally. only
an aggrieved person has locus standi to move the court for the purpose
of getting appropriate relief. In case of a public corporation or a gov-
ernment company, who can move the court restraining the public cor-
poration or a government company from acting ultra vires 7 Usually,
substantial shareholding is by the Government or government officials
and it is too much to expect a shareholder coming to the court of law
in such cases against the corporation or company. Thus, the judicial con-
trol through the doctrine of ultra vires cannot be said to be direct, ade-
quate or effective.

(iii) Modern view
Modern State is not merely a 'police State' performing 'law and

order' functions, but has become a welfare State, which acts through
statutory corporations and companies. Thus, corporations have become
'a third arm' of the Government. They perform functions which are other-
wise to be performed by the Government. Being a creation of the State,
a public corporation must he subject to the same constitutional limitations
as the State itself. Again, statutory corporations as well as government
companies are held to he 'other authorities' and, therefore, ''State"
within the meaning of Article 12 of the Constitution. In these circum-
stances, there is no reason why these corporations should not be subject
to the same judicial control as the Government itself. As discussed in
Lecture X (supra), statutory corporations are amenable to the writ juris-
diction of the Supreme Court under Article 32 and of High Courts under
Article 226 of the Constitution.

(i') Illustrative cases
Sc) far as Indian Courts are concerned, they have alwa ys adopted a

liberal view and have interfered wherever justice required such inter-
ference. Thus, if an action of a public corporation is illegal, arbitrary or
unreasonable, the court would quash and set it aside . Even in case of
grant of largess, jobs, government contracts, issue of quotas and licences,
etc. such corporations and companies have to act in accordance with
law. 41 In cases of acceptance of tenders, enhancement of rates of taxes
and fees, irrational or discriminatory actions cannot he permitted. In cases
of employees of such corporations and government companies, though

41. RD. Sheuy v. international Airport Authority , (1979) 3 SCC 489: AIR 1979
SC 1628.
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they are not 'civil servants' under Part XIV of the Constitution and,
therefore, not entitled to protection under Article 311 thereof, the general
principles of service jurisprudence are applied to those employees. Never-
theless, in 'unequal tights between giant public sector undertakings and
petty employees' the courts have safeguarded the interests of em-
ployccs.42 Again, the courts have also criticized the attitude of such cor-
porations whenever they had adopted an attitude of 'typical private
employer's unconcealed dislike and detestation' .42 Apart from enforcing
statutory regulations and granting relief of declaration and reinstatement
in service to employees of corporations, by invoking the provisions of
equality clause enshrined under Articles 14 and 16 of the Constitution
of India, the regulations framed by such corporations were also declared
illegal, arbitrary and unconstitutional by the courts .43 In LIC of India v.

CERCI the Supreme Court held that in prescribing terms, conditions and
rates of premium while issuing policy, the corporation must act reason-
ably and fairly. The eligibility conditions must be just and reasonable.

(v) Powers and duties of courts
It is true that public corporations must have liberty in framing their

policies. If the decisions have been taken bona fide although not strictly
in accordance with the norms laid down by courts, they have been upheld
on the principle laid down by Justice Holmes that they must be allowed
some freedom of ''play in the joints' 145. It cannot, however, be over-
looked that such power is not absolute or blanket. If it is shown that
exercise of power is arbitrary, unjust or unfair, an instrumentality of State
cannot contend that its action is in accordance with the "letter of the
law". Whatever may be the activity of a corporation, it must be subject
to rule of law and should meet the test of Article 14 of the Constitution.
It is not only the power but the duty of a court of law to sec that every
action of an instrumentality of the State is informed by reason, guided
by public interest and conforms to the Preamble, Fundamental Rights
and Directive Principles of the Constitution.

42. K.C. Joshi v. Union of India, (1985) 3 5CC 153: AIR 1985 SC 1046.
43. Central Inland Water Transport Corpn. v. Brojo Narh Ganguly, (1986) 3 5CC

156: AIR 1986 SC 1571; Bharat Petroleum Management Staff Pensioners v.
Bharat Petroleum Corpii.. (1988) 3 SCC 33: AIR 1988 SC 1407; Delhi
Transport Corpn. v. Mazdoor Congress, 1991 Supp (1) SCC 600: AIR 1991
Sc 101.

44. (1995) 5 SCC 482.
45. Sterling Computers v, M & N Publications (supra).
46. Id.; see also Central Inland Water Transport Corpn. V. Ganguly. (1986) 3 SCC

156: AIR 1986 SC IS'?!; R.D.Sheuy v. International Airport Authority. (1979)
3 SCC 489: AIR 1979 SC 1628.
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(vi) Conclusions
It is submitted that the following observations of Krishna Iyer, J. in

Fertilizer Corpn. Kançar Union v. Union of India 47 , lay down correct

law on the point and therefore are worth quoting:
"Certainly, it is not part of the judicial process to examine en-

trepreneurial activities to ferret out flaws. The court is least equipped
for such oversights. Nor, indeed, is it a function of the judges in
our constitutional scheme. We do not think that our internal man-
agement, business activity or institutional operation of public
bodies can be subjected to inspection by thc court. To do so, is
incompetent and improper and, therefore, out of bounds, never-

theless, the broad parameters of fairness in administration, bona
fides in action, and the fundamental rules of reasonable manage-

ment of public business, if breached, will become justiciable.' '
(emphasis supplied)

(b) Governmental control

(i) General
As the judicial control over public corporations is not effective, it

needs to be supplemented by other controls. Government also exercises
some control and supervision over such corporations as the custodian of

public interest in different ways.

(ii) Appointment and removal of members
Generally, the power of appointment and removal of the Chairman

and the members of a public corporation is vested in the Government.49
This is the key provision and the most effective means of control over
a public corporation. In some cases, the term of office ot a member is
also left to he determined by the Govcrnmerit.° In some statutes, a pro-
vision is made for removal of a member on the ground that the member
is absent from meetings for a specified period, he is adjudged a bankrupt

or is 'otherwise unsuitable' to continue as a tnemhcr.

(iii) Finance
The Government exercises effective control over a public corporation

when such corporation is dependent on the Government for finance. A
statute may require previous approval of the Government for undertaking

47. (1981) I SCC 568: AIR 1981 SC 344.
48. Id. at pp. 588-89 (SCC): 356 (AIR).
49. S. 4, Damodar Valley Corporation Act, 1948.
50. S. 5, Air Corporations Act. 1953.
51. S 51, Damodar Valley Corporation Act, 1948.
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any capital expenditure exceeding a particular amount. 52 It may also pro-
vide to Suhiflitto the Government its programme and budget for the next
year and to submit the same in advance. 53 It may also impose a condition
on the corporation to take consent of the Government before borrowing
money or may insist for issuance of bonds and debentures to secure
payment made by the Government to the corporation. The Comptroller
and Auditor General exercises control in the matter of audit of accounts
submitted by public corporations.55

(is-) Directives

An important technique involved to reconcile governmental control
with the autonomy of the undertaking is to authorise the Government to
issue directives to public undertakings on matters of 'policy' without
interfering with the matters of day-to-day administration. A statute may
empower the Government to issue such directives as it may think necess-
ary on questions of policy affecting the manner in which a corporation
may perform its functions. The corporation will give effect to such di-
rectives issued by the Government. A statute may also provide that in
case 'any question arises whether a direction relates to matter of policy
involving public interest, the decision of the Central Government thereon
shall be tinal'. It is very difficult to draw a dividing line between mat-
ters of 'policy' and 'day-to-day' working of a public corporation and by
this method, the Government can exercise effective control over public
corporations. But unfortunately, in practice, the Government hardly exer-
cises its power to issue policy directives. Considering the provisions of
Section 21 of the Life Insurance Corporation Act, 1956, the Chagla Com-
mission 7 has rightly observed:

"In my opinion, it is most unfortunate that the wise and sound
principle laid down in Section 21 has not been adhered to in the
working of the Life Insurance Corporation.''

(r) Rules and Regulations

Usually a constitLient statute creating a corporation contains provi-
sions to make rules and regulations. The provision empowers the Central
Government to make rules 'to give effect to the provisions of the Act',

52 S. 35, Air Corporations Act. 1953.
53. S. 26. Food Corporations Act, 1964.
54. S. tO. Air Corporations Act. 1953.
55. S. 15, Air Corporations Act, 1953: S. 619, Companies Act, 1956.
56. S. 21, Life Incurance Corporation Act, 1956; see also Fcriilizer Corpn. v.

Workmen. AIR 1970 SC 567.
57. Chata Commission: Report on time Life Insurance Corporation, (1958).
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The other provisions authorise the corporation 'with the prior approval
of the Central Government' to make regulations 'not inconsistent with
the Act and the Rules made thereunder' for enabling it to discharge its
functions under the Act. 8 Thus, even in case of framing rules and regu-
lations, the Government is having the upper hand. Regulations promul-
gated without previous approval of the Government cannot be said to be
valid. 59 Again, in case of inconsistency between the rules and regulations
the rules would prevail and the regulations will have to give way to the
extent of inconsistency with the rules made by the Central Government.60

(vi) Suggestions
As Chagla Commission rightly observed, there must be compromise

between the authority of a statutory corporation in the matters of day-
to-day administration and the control which must be exercised by a wel-
fare State over such corporation. The central problem is the reconciliation
of these two basic concepts of autonomy and control. No hard and fast
rule can be laid down and no uniform pattern can be suggested. The
balance between autonomy and control varies from enterprise to enter-
prise as well as the organisational form of enterprise.6'

(c) Parliamentary control

(1) General
Public corporations are created and owned by the State, financed

from public funds and many a time they enjoy full or partial monopoly
in the industry, trade or business concerned. They are expected to exer-
cise their powers in the public interest. It is, therefore, necessary for
Parliament to exercise some degree and mode of control and supervision
over these corporations. The methods adopted to exercise such control
are numerically four.

(ii) Statutory provisions
All public corporations are established by or under statutes passed

by Parliament or State legislatures. The powers to be exercised by such
corporations can be defined by them. If any corporation exceeds or
abuses its-powers, Parliament or the State legislature can supersede or
even abolish the said corporation. Even though this type of control is
not frequently employed, it is a salutary check on the arbitrary exercise
of power by the corporation.

58. Ss. 31, 32, Oil and Natural Gas Commission Act, 1959.
59. Karnakar v. State of Mysore. AIR 1966 Mys 317.
60. L IC. v. Sunil Kumar, AIR 1964 SC 847: see also Lecture V (supra).

61. Jain and Jam: Principles of Administrative Law, 1986, p. 1005.
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(iii) Questions
Through this traditional method, the members of Parliament put ques-

tions relating to the functions performed by public corporations to the
Minister concerned. But this method has not proved to be very effective
because of the authority of public corporations in their fields. As Garner
states: "The House of Commons is not a meeting of the shareholders
of a public corporation, nor are the Ministers of the Crown in the position
of directors of corporation ".61

Accordingly, broad principles subject to which questions relating to
these undertakings can be asked, have been laid down, namely, questions
relating to policy, an act or omission on the part of a Minister, or a
matter of public interest (even though seemingly pertaining to a matter
of day-to-day administration or an individual case), are ordinarily ad-
missible. Questions which clearly relate to day-to-day administration of
the undertakings are normally not admissible.

(iv) Debates
A more significant and effective method of parliamentary control is

a debate on the affairs of a public corporation. This may take place when
the annual accounts and reports regarding the corporation are placed be-
fore Parliament for discussion in accordance with the provisions of the
statute concerned. There is no general obligation on the part of all cor-
porations to present their budget estimates to Parliament. Estimates Com-
mittee63 , therefore, recommended that corporations should prepare a
performance and programme statement for the budget year together with
the previous year's statement and it should be made available to Parlia-
ment at the time of the annual budget.

(v) Parliamentary Commillees

This is the most effective form of parliamentary control and super-
vision over the affairs conducted by public corporations. Parliament is a
busy body and it is not possible for it to go into details about the working
of these corporations. Parliament has, therefore, constituted the Commit-
tee on Public Undertakings in 1964. The functions of the Committee are
to examine the reports and accounts of the public undertakings, to
examine the reports, if any, of the Comptroller and Auditor-General on
the public corporations, to examine in the context of the autonomy and
efficiency of the public corporations, whether their affairs are being man-

62. Administrative Law, 1989, p. 363.
63 Jain and Jam: Principles of Administrative Law, 1986, pp. 1013-15.
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aged in accordance with sound business principles and prudent commer-
cial practices.

The recommendations of the Committee are advisory and, therefore,
not binding on the Government. Yet, by convention, they are regarded
as the recommendations by Parliament itself, and the Government accepts
those recommendations, and in case of non-acceptance of the recommen-
dations of the Committee, the ministry concerned has to give reasons
therefor.

(vi) Conclusions

No doubt, parliamentary control over the public corporations is "dif-
fuse and haphazard"', yet it is the duty of Parliament to see that if a
corporation is exercising too great a measure of freedom, it should be
brought to heel. 65 The whole purpose of establishing an autonomous
undertaking is to make it free, in its daily working from detailed scrutiny
by members of Parliament. But since the functions carried on by these
undertakings are of public concern and to be performed in public interest,
Parliament cannot completely absolve itself of its controlling function.
It is, therefore, necessary that leaving the matters relating to day-to-day
administration to the corporations, there must he overall supervision in
important policy matters by ParliamentP'

(d) Control by public

(1) General

In the ultimate analysis, public corporations are established for the
public and they are required to conduct their affairs in the public interest.
In the ultimate analysis, public enterprises are owned by the people and
those who run them are accountable to the people. It is, therefore, necess-
ary that in addition to judicial, parliamentary and governmental control,
these corporations must take into account the public opinion also. There
are two different means of representation of the 'consumer' or public
interest.

(it) Consumer councils

These are bodies established under the authority of the statute con-
stituting the corporations concerned with the object of enabling "con-
sumers" to ventilate their grievances, or make their views known to the

64. Per Chandrachud. Ci. in Fertilizer Corpn. Karngar Union v. Union of India,
(1981) I SCC 568 (580): AIR 1981 SC 344.

65. Garner: Administrative Law. 1989, p. 362.
66. Fertilizer Corpn. Ko,ngar Union v. Union of India, (1981) 1 SCC 568 (580):

AIR 1981 SC 344.
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corporations- The outstanding examples of consumer councils are to be
found in the electricity and gas industries. The difficulty about these
councils is that the members of the general public have neither the tech-
nical knowledge nor a keen interest in the affairs of certain consumer
councils; e.g. Gas or Electricity Consumer Councils. These councils may
make recommendations to their area boards, but there have been very
few occasions when alterations of policy decisions have resulted. Garner
states: "It is by no means clear that Consumer Councils are really able to
justify their continued existence in the administrative machinery of the gas
and electricity industries". Again, if a question of 'policy' is raised, the
Consumer Councils are powerless. The friendly and close relations that often
exist between an Area Board and its Consumer Council may, whilst desir-
able from many points of view, militate against any real improvements or
modifications in policy being achieved. Again, as Garner suggests the Con-
sumer Council must have a power to 'bark' as well as to 'bite' .

(iii) Membership
In other cases, Parliament has arranged for members of certain public

corporations to be nominated by local authorities and other bodies inter-
ested in the functions of the particular corporation. Thus, members of
Hospital Management Committees are appointed by the Regional Hos-
pital Boards after consultation with local health authorities, executive
councils and other officials, as required by the statute. Sometimes, such
consultatioi is made mandatory. Some statutes also provide that certain
members of a council must possess particular qualifications.

(iv) Consumers and courts
Due to rapid development of administrative law and consciousness

of rights by vigilant citizens, there is a clear tendency on the part of the
consumers to approach courts for the purpose of ventilating their griev-
ances. More and more cases are coming before the courts by consumers
in their individual capacity or through some organisation by way of pub-
lic interest litigation. So far as public interest litigation is concerned, it
is dealt with in Lecture IX. But the courts have granted appropriate relief
even to individual consumers whenever justice required.6t

(v) Consumer Protection Act

With a view 'to provide for better protection of the interests of con-
sumers and for that purpose to make a provision for the establishment

67. Garner: Administrative Law, 1989, pp 364-68.
68. For detailed discussion and case-law, see C.K. ThLker: Adniinisirative Law,

1996. pp. 581-85.
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of Consumer Councils and other authorities for the settlement of con-
sumers' disputes and for matters connected therewith', Parliament en-
acted the Consumer Protection Act, 1986.69 The Act provides for
establishment of consumer protection councils, and also sets up machin-
ery for settlement of consumer disputes.

10. CONCLUSIONS

From the above discussion, it is clear that public corporations must
be autonomous in their day-to-day working and there should be no in-
terference by the Government in it. At the same time, the wide powers
conferred on such corporations should not be abused or arbitrarily exer-
cised and they should not become the 'fourth branch' of the Government.
The discussion would be well concluded by quoting the following ob-
servations of a learned author on Administrative Law:70

"The most disturbing problem in connection with public corpor-
ations; especially those responsible for the management of nation-
alised industries, is undoubtedly that of control and accountability.
A powerful corporation, having great financial resources, employing
many personnel and possessing monopolistic powers conferred by
statute., should be answerable in some measure to the elected repre-
sentatives of the nation and to the courts of law. In many cases this
control seems tenuous and ineffective. On the other hand, any large-
scale commercial enterprise must be allowed freedom to carry on
research, to experiment, and even on occasion to make mistakes.
Indeed, the justification for the constitutional device of the public
corporation has been said to be so as to secure freedom from civil
service (and particularly Treasury) controls, and from the influence
of party politics. It is one of the modern problems of public admin-
istration, how these conflicting objectives can be reconciled."71

(emphasis supplied)

69. Preamble to Consumer Protection Act, 1986. See also C.K. Thakkcr:
Administrative Law, 1996. p. 585.

70. Garner: Administrative Law, 1989, pp. 370-71.
71. See also R.D. Shetty v. International Airport Authority, (1979) 3 SCC 489; AIR

1979 SC 1628: Fertilizer Corpn. Kamgar Union V. Union of India, (1981) 1
SCC 568: AIR 1981 SC 344.
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