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Writ of Habeas Corpus

No. 1—Habeas Corpus Petition Against Preventive Detention
under National Securit y Act (a)

In the I Iih ('ourt 01 Judicature at Allahabad

Writ Petition No. 	 of 19

(Under Article 226 of the Constitution of India),

Ganga Ram son ot'Shankcr Prasad, aged about 30 years, resident
of house No. 5.30, Model Colons', Buliindshalir, through Snit. Rashmi
Devi svifa ofGanga Ram aforesaid, as next friend.

Petitioner

1. State of Uttar Pradesh, through Secretary, Home Department,
Lucknow.

2. District Macistrate, Bulandshahr.

3. Superintendent, District Jail, Bulandshahr.

Respondents

10

The Hon'ble Chief Justice and Ills Companion Judges of the
aforesaid Court.

The humble petition of the petitioner above named respectfully
showeth

id) Ha/ens corpus 	 may be filed for release from ille g al custod y of
any person detained either liv a State agenc y or by a p rivate indivtdual.

In regal d to detention in official custod y the officer or Government by whose
order the person is detained as well as the officer inchaigc of the establishment

here he or she is detained should he impleaded as respondents.
Normall y no such petition lies in respect of detention in prison in execution

01 a senteitcc' pascd and conviction ordered by a criminal court even thou g h the
Con iction may, he a gainst the weight ofevidencc on the record or may be based on
a wron g interpretation of law. in such cases the remed y of appeal or revision under
the Code of Criminal Procedure or other similar law should be availed. The High
(out-I has also inherent power under section 482 Cr P.0 to grant redress with a view
in preventing abuse of process of court even where no appeal or revision lies.
I ikekk	 the legality or correctness ofa conviction and sentence b y a Court Martial
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1. [he petitioner is a peaceful law abiding citizen enaged in
employment as a mechanic in a local motor repairs workshop named

Ashok Motors.

2. On September 2, 1984 the petitioner was arrested and served
with an order of detention dated September 1, 1984 passed by District
Magistrate, Respondent No.2 purporting to act under sub-section (2) of
section 3 of the National Security Act, 1980. He has been detained in the
District Jail, Bulandshahr, ofwhich Respondent No.3 is the Superintendent,

in pursuance of the said order.

3. The order of detention recited that Respondent No.2 was
"satisfied" that it was necessary to pass the order in order to prevent the
petitioner from acting in any manner prejudicial to the maintenance of
public order. A true copy of the order is Annexure Ito this petition.

4. The said order was accompanied by the grounds on which it was
purported to have been made. A true copy of the grounds is Annexure 2

to this petition.
under the Arniv Act. the Air Force Act or the Navy Act cannot he
challenged through a habeas corpuspetition.....tile 227 and Arttle I 30 Ut the

Constitution lay down that the l-ltgh Cow t or the Supreme Court cannot
exercise its power of judicial superintendence under those articles over a court
martial. There is, however, no such exclusion in Article 226 or in Article 32. 'Thus in
very exceptional cases of tack of jurisdiction or of clear violation of the rules of
natural justice or of unconstitutionality of the law under which the order has been
made, the II igh Court or the Supreme Court may entertain a habeas corpus petition
even against a detention in pursuance of an order of conviction passed by an

ordinal-%, criminal  court or a Court Martial.
Whenever a question is raised i'cgarding the illegal detcntion ofa LItI'.eu in a

writ of Habeas Corpus and the court issues the rule ruse, a duty is cast on the State

through its functionaries and in particular oil vho are arrayed as respondents
to the writ petition to satisfy the court that the detention of the citizen was legal and
in conformity non only ith the requirements of law but also with the requirements

implicit in Article 22 (5) of the Constitution and to place before the court all rele int

facts relating to the impu gned detention with uunost fairness (Dltnaiijin Sharma

v. Stare ofHarcana, A 1995 SC 1795).
This ru is most t'requentiy used in cases ot'preventive detention Article 21

of the Constitution guarantees the fundamental right of life and liberty of a person
hich cannot he taken a ay except in accordance with law. Courts have pou er not

to recognise a statutoiy provision as a constitutionally valid 'law' within the meaning

of this Article	 Itu' pr is sion is aguc. urconscioitahl harsh, u: i reason,hlC or
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5. The grounds were three in number and \ crc I ii substance as

foflo's :-

(i) That certain incident of communal riotin g, (or, incidents or

violence and arson at \1 S Ashok Motors, the workshop at which the
petitioner was employed) had taken place on August 30 and 31. 1984,
and the petitioner was, as revealed by intelligence reports received by
Respondent No.2, the moving force behind these incidents.

(ii) That the petitioner is an office-bearer ofThe local unit 01 the R.S.S.

(or, Muslim League or, C.P.M.)

(iii) That the petitioner had set up a (lCfCnCe committee br providing

legal aid to Hindus/Muslims (or, workers arrested by the police in

connection with the said incidents).

(iv) That earlier in August 1975 the petitioner was involved in cnrne
No. 180 Police Station Anoopshahr under section 324 I.P.C.

6. No copy of the intelligence reports received by the respondent
No.2 was supplied to the petitioner. nor were an y details lurnishcd to the

petitioner in regard to his role in the said incidents.

7.The grounds obdetention were supplied to the petitioner in English,
a language which the petitioner does not kno or understand, and i nspitc
of his request the grounds were not supplied to him iii Hindi, nor were

the y explained to him in that language (or, the petitioner made a
representation against the order to the State Government. Respondent
untaii, or vio!diive olihe principles ofnaturat justice i,ticnoi 000liiii V. LOtIOn oj

ii!ot. .-\ 19.S SC rO: 51o''. wi) f/c. Onlhromc,fo L.cpo! .!,'Cti's 	 .

Biiotwnk. .\ 195 I SCOt
Article 22 permits preventive detention without trial but subieci to certain

sale g uards specified ihcrciii the most important safe g uard is the ri g ht of the

detenue to be apprised 01 the grounds oF detenuon and to have ills representation

a gainst detention fairl y and prompitv considered by the Go ernnleni. AccoidingI
pros isions, have been made in the National Secut ity Act 1980 ( N.S.A.). the
Conservation of Foreign Exchange and Pme ention of Smuggling Activities Act.
1974 (COFEPOSA) and Pre eni:oit oiBtiickmarketing and Mauiteuancr ot'Suppltes

oI'Esscnnat Commodities Act. 1980. cleailv det'inins the grounds on which detention

can be ol,lcicd, the authot tics bc's hich it can be mtcred :ina reO till: n g the

furnishing to the dctenuc of the grounds cit dcieniion and ,itlo',s ing him the right to

repiesent to the Covet itment concerned :10 .n:ii ii and o r°' di:i e for obtatnine

the opinion of all Ads l sol Roard cotisistiti of deal e\perts betoie ciniirttiIrl
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No.1 on Sept. 5, 1984 but the same has been rejected b y the Home
Secretary' on behalf of Respondent No.1 on October 15. 1984. True
copies of the representation and the order olre.jection are respectively
Annexures 3 and 4 to this petition).

8. The State Government has not delegated the power of detention
under sub-section (3) of section 3 to Respondent No.2.

9. The Home Secretary had not been given any powerhv the Rules
of Business made under Article 166 of the Constitution or Standing Orders
made thereunder to pass final orders on bchal Iofthe State Government
Oil representations made under the Act.

10. As regards crime No. 180 of 1975 the fact is that though a false
F.I.R. involving petitioner was lodged by one Shiv Dava), the same had

the detention. The power to pass an order of preventive detention is exercisable on
the subjective satisfaction of the competent authority that it is necessary to detain
that person in order to prevent him from actin g in future in the manner he acted in
the past as disclosed in the specified grounds. It may, therefore, he based on
su 1 ,icion even without legally sufficient evidence being available in support of
those g rounds Iii a petition challenging the detention it cannot. therefore, be
successfully uted that the detainin g authority acted merely on suspicion oi without
legal evidence or that the material placed before the authorit y was insufficient for
its satisfaction (Alum/a! Roy C/iou'cihn' v. U'.B., (1976)1 SCC 191).

Sometimes in the case of dreaded criminals the prosecution has in the past
been or is likel y in future to be unsuccessful because the witnesses were or are too
afraid to depose a gainst the offender or because of fear they deliberately identified
a person different from the true offender at a test identification parade. In such
cases the detaining authority can validl y take the facts of those cases into
consideration for arriving at its subjective satisfaction even though the detenue
may have been earlier acquitted in respect of those charges or may not have been
prosecuted at all (,tlohcl. Subi'ari v. ft. Bengal. ( 1973) 3 SCC 250; Colani Husain v.
ConinzissinnerofPoltce, (1974)4 SCC 530; K Al C'hoksi v. Gujarat. (1979)4 SCC
14). The representation of  detenu has to be disposed of with reasonable expedition,
and delay in disposal of the representation violates Art. 22 (5) of the Constitution
(Kanil&i Kuniar1sliu'a)-das Paielv. Union of/ndia, (1995)4 SCC 51, 1995 (3) SCC
639; Rafrli Kiwuirv. State o,f R(jasiliait. 1996Cr I.J 817 (Raj) Dl3);Su'apael3'wnv.
Got't. of Ama/a. 1996 Cr U 840 (Ker) DB) Once a representation was made the
detenu was entitled to representation being dealt with expeditiously and if' there
was some ex f'acie dela y , the obligation as oil the State to explain that delay A ftct
appreciation ofthie materials it was found that there had been tinexplaiited delay in
lie disposal of the representation of the detenu and the Cential (o\-et uiitcnl lailci
in it dut y and oncquentI', the order of the detettitori "as qu:ih:d RamIiu
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been found on investigation to be false and fin at report had been submitted

by the police and the Magistrate had accepted it on 5th October 1975.

11. The petitioner's vi Ic is interested in the liberty olthc petitioner
as his next friend.

12. The petitioner submits that the detention of the petitioner is
Illegal on the following--

Commissioner of Police, .VagpurDivision, 1994 SCC (Cr.) 1706). It is not open to
the High Court or the Supreme Court to substitute its own satisfaction for that of
detaining authority or to review the material for that purpose or to adjudicate on the
factual correctness of the grounds (Manila! Roy Choiisflirv v. I Vest Beng(l, (1976)
I SCC 191), provided the order is passed b' the competent authority, i.e.. the
authority empowered in this behalf by the statute or by a valid order of delegation
(Ajatb Sin gh v. Punjab, A 1965 SC 1619).

however, as preveriti% e detention without trait is accepied only as a necessary
evil and is not looked upon with favour the courts usually interpret the provisions
of such laws very strictl y and also Insist on the giving to the detenue an opportunity
of making a representation not merely as a 6mialit y but as a real and substantial
opportunity. the same being his fundamental ri ght. This ri ght is deemed denied or
defeated if the detenue is furnished [he gr ounds of detention in a
language with which he is unfamiliart Rae/n v. Union Of fm/ia, (1 OS if I SCJ 11
/-ero: ,-lli,iiadSli(i/i v. State. 1996 Cr Li S'97 (I & K): Siujeet Stngh v. I muOn afindia,
A 1981 SC 1153) or when the grounds are not aecompained b y all the materials
referred to therein which were taken into consideration by the detaining authority
for arriving at its subjective satisfaction (Kfrtikionam' C. Kuindaln'n V. Gujarat,
A 1981 SC 1621) or where there is delay in suppl y ing the documents relied on

I irendra Sing/i v. !Jaharasho-a, (t98 1)4 SCC 562; Hcimmuk/t v. Giej(iiar. (1981) 2
SCC 175), or when there is failure to consider or unexplained and undue dela y in
disposing of the detenue's representation against the order (.4s!iok Kumar v.
Jaimu & Kasiwi 0. A 1 98 1 Sc: 851: Kant/es/i Kaniin /.i hwai Do.'. Pate! '. . ( ii ion of
in fin, ( 1995) 4 8CC 51: Pabitrn ,\. R,umer v. Union of/n(fia. I 1950) 2 SCC 338). Delay
of 54 da ys on part of Jailor in despatching representation to Central Government
violated detenu's constitutional right under Article 22 (5) of the Constitution (B
A/ani'.'i',i v State of Tannl ,Vadu, 1994(3) Crimes 828 (S(- ), 1995 SCC (Cr)224).

Where the deienu is an illiterate person. non-explanation of grounds of
detention to him amounts to non-communication and the order of detention is liable
to be set aside (Fero: ,4J:,nadS/ia/i v. Stare, 1996 CLJ 897 (1 & K). Where there were
contradictions in English and Hindi version of the detention order, the detenu \% as
deprived of a fair opportunity of making effective represeniation, hence the
detention order'.'. as quashed (D/Op Anonar JO/fl v tmnan of i'ii/ii. 1)96 Cr l.i 54
Raj) Dii;.

.-\lthoughi ihe couri cannot go into sutticencv of th g rounds to: the
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(;,ouncis

(a) Because Respondent No. 1 had not delegated the power of
detention to Respondent No.2 and as such the order of detention was

incompetent.

(b) Because the detaining authority in breach of Article 22 (5) of the
Constitution and section 8 of the Act has denied to the petitioner an
opportunity of making an effective representation against the order of
detention inasmuch as: --
satisfaction of the authorit y , the satisfaction will he held to be invalid if it is ma/a
fide (for fraud or had faith invalidates all official action) or based on vague grounds
or grounds extraneous to the requirements of the statute in question (Dr. Subha want
/?ai but v. Uttar Pradesh, 1982 Cr Li 725, All: Shiv Prasad v. Madlow Prodexh.
19S 1)3 SCR Si ). or if it has been mechanicall y recited in the order without application

of mind (Kisitort Mo/ian v i-YB., (1972) 3 SCC 845). The courts are so strict in this
ragard that even if the order specifies that some activit y of the person
proposed to he detained was subversive of "law and order" the same cannot be
upheld under the head "public order" mentioned in National Security Act, though
there is on1v a difference of degree between the two (Shiv Jd. V. Mw//u-a Prudes/i.
A I S I SC 870; i'wOnal v.If". B. (1972)2 SCC 520). Further, the grounds should not
be stale. for it would be unreasonable to base an apprehension about how a person
is likely to behave in future merely on the basis of his conduct in ihe remote past
(Lakshmun v. ii es! Bengal ( 1974) 4 SCC 1 Bhui Nath Mete v. W.B., (1974)1 SCC
645; Ajat- Dixit v. Stare of UP., A 1985 SC 18). A single incident of crime committed
by a person ma y not he indicative of his criminal propensity unless the incident is
one which shows a design, s ystem or planning (And Dcv v. West Bengal, (1979) 4
SCC 514: Saraswai, Slieshogiri v. Kerala, A 1982 SC 1165; Nandla/Roy v. West
Bengal, (1972) 2 SCC 524; Surva Pro kasli Sharma v. State of UP, 1994 SCC (Cri.)
1691). A solitary crime directed against a single individual on account of personal
enmity and not likely to generate general panic or insecurity or a riot may not be
accepted as adversely affecting 'public order'. The test is whether the acts
perpetrated are of such a nature or of such potentiality as to travel beyond the
immediate victims and affect the general or local public (Parimal V. W.B.,( 1972) 2
SCC 520; Go/am Husaiut v. Commissioner Police, (1974) 4 SCC 530: Nandlal \'.
WB..(1972)2SCC524).

If several grounds of detention are nietioned in the order of detention or in
the memorandum accompa ying that order then every ground must he germane and
valid, for it is presumed that the subjective satisfaction of the detaining authority is
based on a consideration of all the grounds collectively and it is not open to the
Court to speculate whether the detainin g authority would have felt satisfied or not
that the detention of the person concerned was expedient on oiil one or more of
those grounds alone Thus even if one of the grounds stated suffers from an y such

infirmity as aforesaid the whole order will fall and the court will not sa that the
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(i) the first ground ofdetention mentioned in paragraph 5 was vaune
as it did not disclose in what mariner the petitioner was the "moving force
behind the incidents''.

(ii) the intelligence reports on which the "satisfaction" ofthe District
Magistrate was founded were not supplied to the petitioner.

(iii) the grounds were neither furnished nor explained to the
petitioner in the language understood by him.

(c)Because the second ground of detention was not a valid ground
in as much as the petitioner has a fundamental right to he a member of any
social/political organisation of his choice.

(d) Because Membership of the R.S.S. (or, Muslim League or

C.P.M.) is not prohibited by or under an y law, hence this fact was not
relevant for the purposes of the Act.

(e) Because the third groLind ofdetention was also illegal and irrelevant
in as much as petitioner has a fundamental ri ght to f'omi and take part in a
detention order could he supported on the survivin g grounds (BOnla /)&waii v.
Li G)ir'rnor. A 19S I SE 1257). However, COFEPOSA contains a specific provision
in section  A to the effect that an order ofdctcntion passed on several g rounds will
be deemed to be based on each 01 those grounds severall y : hence the above
principle does not apply to COFEPOSA (State of Giijarat v. Chamanlal M. Soni,
A 1981 SC 1480. (1981)2 SCC 24). Recentl y in the wake of the activities of extremists
in Punjab a similar provision has been inserted in the N.S.A in 1984 vide section  A.

Circumstance in which persons may he detained for periods longer than
three months without obtaining the opinion of the Advisory Boards-sec section 14
A added by Amending Act 27 of 1987.

Another case in which detention by a State authority may be challenged is
where, pending criminal investigation, an accused is detained in police lock-up or in
prison without a proper remand order from a magistrate under section 167 Cr.I'.C.
(.tlwitoo ,Iap(miIar v. State of Bi/iar, (1980) 2 SCC 406). In such eases the existence
of a valid remand order on the date of the return filed to the habeas corpus petition
is accepted as sufficient, even if there was anr illegalir in respect of detention
durin g an earlier period in the same continuation (Kanhaiva V. State (1979) 2 All
134. 1979 AWE' 548: Siuleet Sing/i v. State. 1934 A1.J 375 FB: Rudhev S/iyarn V.
Stare, 1995 CD 556; 1994 ACC 645 (All): Lokendra Singh v. State ofU.P.. 1996 A
LJ 67 (All): Manish Kumar v. Union of India. 1996 CrLJ 442 (All),

This writ is also sought where a person is detained in some governmental
institution other than prison, such as a beggars home, an orphanage, a women's
protection "home (see. e.g. Kaliani C'Itaudhriv. State ôJUP ,  (1978) 2 C LJ 1003:

v Chiu'ihal. 1936 All CJ 86), or a lunatic asylum run b y a State agency. In
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committee formed for the constitutionally legal purpose of rendering legal
aid to persons accused of any offence and the rendering of such aid is not
prohibited by or under any law.

(f) Because the fourth ground of detention namely, the petitioner's
alleged involvement in crime No. 180 of 1975 could not have been taken
into consideration without the fact of final report having been submitted
and accepted being also considered, and at any rate because it was a
stale matter and moreover it pertained to a minor quarrel between two
individuals which could not affect the community at large and the
"satisfaction" of Respondent No.2 was vitiated on that account.

(g) Because none of the second, third and fourth grounds has any
bearing on thethe maintenance of public order, and as such the taking into
consideration of these grounds for the Respondent No.2's satisfaction
vitiates the entire order of detention, for it cannot he said whether or not
he would have been satisfied of the need to detain the petitioner on the
first ground alone.

(11) Because the disposal oftlie petitioner's representation by the
Home Secretary was incompetent and in effect the representation was
not considered by the State Government at all, and this resulted in breach
of the petitioner's constitutional right under Article 22 (5).

(i) Because in the absence of a valid order of detention the petitioner's
detention is violative of his fundamental right of liberty granted by Article
21 of the Constitution.

(j) Because at any rate the State Government look an unreasonably
long time in consideration and disposing of the representation of the
petitioner, and this delay amounted to breach of his constitutional right
under Article 22 (5).

all such cases the keeper of the institution is required in produce a valid order of a
competent authority under some law authorising him to keep the person under
detention or under his custody and care. Minor procedural irregularities in the
order of remand ma y , however, be ignored by the court ( LImo Kani. v. Siai' of LP

19S-1 Cr U I 836). Where the plea that there was delay in the order of detention and
its execution was not raised in the original petition, in the absence of the pleading
the detenu was not allowed to raise the same in arguments (T.P .Abdul Maieed V.
Union of India, 1996 Cr LJ 781 Ker 1)13).

While appl y ing the principle of rc.% judicata to a habeas corpus proceedint
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['ruier Writ oihaheas corpus be issued against the respondents

br production ofthc petitioner in this Hon'hle Court and for his being set

at libert y forth\\ oh (or, after quashing the order ofdetention Annexure I).

(Smt. Rashmi Devi)

Next friend oiPetitioncr

ThiDugh

Dated Nov. 5, 1984

	

	
Advocate.

Affidavit in support o iwrit petition

Affidavit ofSmt. Rashmi Devi wife ofGan ga Ram. aged about 25

years, resident of house No.5/30. Model Colony, Bulandshahr.

The ahovenumed deponent makes oath (or, solemnl y affirms) and

say s as under-

1. Tlic deponent is the wi fr and next friend o fthe petitioner Ganga

Ram und is acquainted ith the facts oIthe case.

2. The facts mentioned in paragraphs 1.2. and 11 of the
accompanying writ petition are true to the personal knowledge of tile

deponent. the facts mentioned in paragraphs 3 to 7 thereof are based on

perusal ofrecords and the facts mentioned in paragraphs 8,9 ad 10 thereof

are based on information received and believed to be true.

3. The contents ofparaeraphs I and 2 of th
i
s affidavit are true to my

personal knowledge, and nothing has been concealed therein.

Rashnii Dcvi,

Deponent

No. 2— Applicatio.i for Interim Relief, along with
Habeas Corpus Petition

nv it plcac our Lordships

the :ow: . II look at the previous deeis;ott only in reoard to ptcas ictualh; raised

, :id decided, the pi iiieiple of constructive res JLIdicata does rml apply

pael v. Union of fin/ui. A 1951 SC 725).

.\ tahea: eot•pus pct:tton nta he Oled either he the dcten;e oi h\ someone

en his it her hehait'as a next t'nend. lIthe woman detained in a rescue home is of the

ac ot consent and liii pin.%. the Court has no otItion but to respect her ii ishe
irii 5CC 2a
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For reasons given in the affidavit accompanying the writ petition the
Petitioner's preventive detention is patently un]awful and as such he is
entitled to be set at liberty 'orthwith.

It is, accordingly prayed that pending hearing and decision of the
writ petition the petitioner be released oil 	 bail.

Petitioner

No. 3— Habeas Corpus Petition Against Preventive
Detention under COFEPOSA Act

Paras I and 2 as in precedent No.], substituting section 3 (1) of
Conservation of Foreign Exchange and Prevention of Smuggling Activities
Act. 1974 for section 3 (2) of National Security Act and Secretary
concerned to the State Government for District Magistrate.

Para 3 as iii para 3, ibid substituting the words "acting ......public
order" by the words "actinu, in an y marmerprejudicial to the conservation
or au gmentation of foreign exchange" [or. smugling goods; or, abetting
the sill In , gling of goods: or, engainng in transporting orconcealingorkeeping
smuggled goods; or, harbouring persons engaged in smuggling goods: or,
in abetting the smuggling of goods] (the exact words used in the
detention order mat' be quoted).

Other paragraphs and grounds of petition to be suitably adapted
from precedent No.1 in the li ght of the grounds of detention furnished and
the ingredients  of section 3 (1) read with the definitions of "smuggling"
etc., given in section 2 (e) of the Act and section 2 (39) of the Customs
Act and section 23 of the Foreign Exchange Regulation Act. Broad lines
oil the validity of detention call challenged have already been
indicated in the said precedent and in the notes below it.

Complaints of ill-treatment in prison or of denial of legal rights of prisoner are
also often entertained in habeas corpus petitions (Fraocis Cora lie Mu/tin v. Delhi
.4dminjsrrcinon. A 1981 SC 746 Su.vhilflorra v Delhi .4 dininist ration. (1978)4 SCC
494. Hus.saina,a A/iatoo;i v. Srae of Bihar. A 1981 SC 1068).

Havin g regard to the great importance that Courts attach to personal life and
liheri, even informal communications, such as a letter or post card, from the pris-
oner in prison to the Court are accepted as habeas corpus petitions. 1 Io%k cver. if the
petition is filed through a pleader, it is expected to be drafted in proper form and
accompanied by affidavit, like other writ petitions.

The remed y of Habeas Corpus can be resorted to also where a person is
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No. 4— Habeas Corpus Petition Against Preventive Detention
under the Prevention ofBlackmarketing and Maintenance

of Supplies of Essential Commodities Act

Pants I 2 as in precedent No. 1. substituting section 3 (1) of the
Prevention ofBlackrnarkcting and Maintenance ofSupplies ofEssential
Commodities Act, 1980.

Para 3 as in para 3, ibid substituting the words "supplies of
commodities essential to the communit y" for the words "public order"
(the' exact it 	 used in the detention order may he quo/c(l)

For other paragraphs and grounds of petition, precedent No.1 to be
suitably adapted in the light of the grounds ofdetcntion furnished and the
ingredients of section 3 (1) read with the Explanation to that sub-section
and the relevant provisions of the Essential Commodities Act. Broad lines
on which an order ofprcventi ye detention can be successfully challenged
have alread y been indicated in the said precedent and the notes below I.

No. 5— habeas Corpus Petition Against Imprisonment
Pending Criminal Investigation

I As in pen-a I ofp; eceden' No. 1.

2. On September, 15, 1995 the petitioner was arrested b y a
Sub-Inspector attached to Police Station Kotwali of District Faizabad.

3. On Sept. 16, 1995 the police produced the petitioner before the
Judicial Magistrate Faizahad without arty relevant papers such as copy of
FIR., case diary or any entries in the general diary.

4. The said Magistrate without applying his mind to the matter and
without questioning the police about the relevant materials
mechanically passed an order remanding the petitioncrto police custody
for a period of seven days.

5. On September 23, 1995 the petitioner was again produced
before the said Magistrate by the police and this time also the case diane
detained by another private individual against the wishes of the formci . For
Instance. Ifa girl having aiia:ned the ac of consent is not all, ed h ber pat cOts to
marr y a man of bet choice, or having married such man against her parents' or other
relatives wishes is subsequently detained by the latter and not allowed br them to
:iccotnpanv and live ith her hushnad, man that ma y file a petition as the girl's next
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was not produced and vet the Magistrate mechanically and without

applying his mind passed an order remandine the petitioner to judicial

custody for a period up to October 8, 1995.

6. The petitioner has thereafter not been produced at all before any

Magistrate although the last period of remand has expired long since.

7-8 As in para 11-12 ofprecea'ent No, 1.

;rotilzcls

(a) Because the remand orders passed by the magistrate on

September 16 and September 23, 1995 were not valid in accordance

with the provisions of section 167 of the Code ofCrimirial Procedure.

(b) Because the continued detention of the petitioner in prison after

the expiry of the last order of remand dated September 23, 1995 is

otherwise than in accordance with law.

(C) Because the detention olthe petitioner in prison is violative of the

petitioner's fUndaniental rights of libert y guaranteed hv Article 21 ot'thc

Constitution.

Prayer- - .•ls IH preCedCIt( No.1.

No. 6— Habeas Corpus Petition Against Detention in Beggars'
Home, Women's Protection Home. Lunatic

As y lum, etc.

1 ..-ls in para I ofpreceilcnt i's"o. 1.

2, On Sept 10. 1995 the petitioner had set out on ajourney from

Jaipur to Delhi by train on his private business.

3. On reaching Delhi railway station the petitioner found to his

horror that his pocket had been picked by someone and he was thereby

deprived ofhisj oume y ticket and cash.

friend. In that case the court may rcquire the parents or oilier relative to produce the
g irt and ascertain her genuine svihses and pass suitable orders.
A minor girt s wishes are not eonclusis e and the emurt must has e me gard to the

interest of the g irl. likewise, jnCaSeS0fL:L1 ,; ,LodN. disputes hetss ecu its al claimants
to guardianship, the court niav reject the dabs of a legal guardian ifthe best interest
of the minor dictates that its custody should remain with a different person Again

cases of itlireatmeni of brides by their husbands or in-laws in connection sculi
demands oldowrv are re g retahlv becomitiL frequent, and in those cases ihe brides



4. The ticket c\amlner at the rail\vav station disbelieved the
petitioners story and handed him overlo a so-called "Anti Regein Squad''

ionelv ud rcckle.sslv treatlniz him to he abeggarwilililly travellin g without
ticket.

. The said Squad lodged the petitioner in the Beggars' I lome at
Shakur Basti and from there for want ofaccommodation he was shifted to
the Beggars' Home at Faizabad in Uttar Pradesh.

6. No order for the petitioner's detention in the Beggars' Home
either at Delhi or at Fai7abad was passed b y any magistrate or other
competent authority under any law nor was any order passed b y any
competent authority under any law for the petitioner's transfer from Delhi
to Faizabad Beggars' Home.

7. At any rate, no such order was communicated to the
petitioner, nor was the petitioner informed ofanv such order.

S. The petitioner managed to send III fonnation about his detention
at Faizabad Beeea:s' Jionie throueh a post card borrowed from a svm-
pathetic person to his father living at Jaipur. The petitioner's father is Fa-
ill] liar with the handwnting of the petitioner and recognises it on the said
post card, a true photostat copy of which is Annex ure 1 to this petition.

9. The petitioner's father is interested in the liberty of the petitioner
and is filing this petition as his next friend.

10. The petitioner submits that the detention of the petitioner in the
Begar's Home is illegal on the following :-

(hounds

Because the petitioner has been deprived of his libert y otheivise
than in accordance with law in violation of his fundamental right
guaranteed by Article 21 of the Constitution.

Prayer—As in precedent Xe. 1.

rn it/i suliuble aduptutions. 112i precedent con he used .foi
i/ru ;inri a habeas corpus petition in i/ic eveiti of an il/ego! (lc!e1I1le/i

on enis. hr others 01 other relatives or even a nenunie social reforms or1acy
103\ uiO resorl to thrs remed y auainst the oftendin husband and 111-laws.

In the recentl y awakened conscience aealnst the svstcni of bonded labour
such petitions filed by civil liberties organrsauons or social workers against
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of a woman in a rescue home, Jr wcwns of offences of abduction,
kidnapping, or offences under the Suppression of Immoral Traffic
Act, or of a sane person in a lunatic as ylum, and sotm-thJ.

No. 7— Habeas Corpus Petition in Respect of Detention by
Private Individual

1. The petitioner is a woman o[23 years of age and is a graduate.

2. The petitioner belonged to the Christian community but she
married Sri Dilip Kumar, a Hindu youth, who was employed in the same
establishment as the petitioner and with whom she was and is in love.

3. Their marriage was duly solemnised in accordance with Hindu
rites in the Arya Samaj at Chandigarh on August 10, 1995 after the peti-
tioner was admitted to the Hindu faith by voluntary conversion.

4. The relatives of the petitioner were not happy with her
conversion and marriage and they absented themselves from the marriage
ceremony.

5. On September 5, 1995 when the petitioner had gone out, alone
for shopping. her brother David persuaded the petitioner to accompany
him to her parents' house for a family re-union.

6. The petitioner has since been detained by the Respondent.
No.1 (the petitioner's father), No.2 (the petitioner's mother) and No.3
(the petitioner's brother aforesaid) at their house against her will and she
is being subjected to threats and pressure and is being coerced to disown
her conversion and marriage.

7. The petitioner has somehow managed to send a letter to her
husband in her own handwriting (which the petitioner's husband is familiar
with and recognises) mentioning her plight and asking him to take steps
for her rescue. A true photostat copy of that letter is Annexure I to
petition.

employers alleged to be guilty of keeping their labourers in bondage are also being
entertained (Peoples Union Jir Democratic Rig/irs . union of In/i( ,.-\ I 982 Sc

1473).
Disputes about custody of children between estranged spouses ma y also be

entertained through habeas corpus petitions (Gohar Begion v. Suggi, A 1900 SC

93: Rcijeev V. Puslipa Devi, 1984 ALJ 358: Isabel! Singh v. Rain Sing/i. A 1985 Raj
30) though in case of facts being disputed and requiring evidence otherwise than
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S. The petitioner's husband aforesaid is interested in the liheiiv and
safer' olthe petitioner and accordin g l y files this petition as her next friend.
He approached the local police authorities (Respondents Nos.4 and 5)
but they expressed their inability to do anything in the matter.

9. The petitioner has a ri ght to her liberty and to live with her husband
according to her choice and Respondents Nos.I to 3 have no right to
detain her acainsi her will. She has also aright to the assistance of the
police authonucs. namel y , Respondent No.4 (the Senior Superintendent
of Police) and No.5 (the Station Officer Incharge Police Station Kotwali
within whose jurisdiction the place of the petitioner's confinement is
situate) for her protection.

10. The petitioner accordingly submits this petition on the follo\ving:-

(rouiids

(a) The petitioner is a major and is entitled to live with her husband.
Her parents and brother have no right to force her to act against her will or
to detain her.

(b)The police authorities are bound by law to act in such manner as
to bring the petitioner's wrongful confinement (which is a cognizablc
offence) to an end.

P,-a'er

Wnt of habeas corpus be issued against Respondent No. Ito 3 for
production ofthe petitioner in this Hon'ble Court and for her being set at
liberty forthwith

Pending decision of the petition, direction be issued to Respondents
Nos.4 and 5 to take measures for ensuring the personal safety and pro-
tection of the petitioner and for ensuring her production in this Hon'ble
Court by Respondent No.1 to 3.

Petitioner's next friend

[This precedent can he adapted according to the facts of the

mailer in 01/ic?' SlIUQI101?. such as case of—

on affidavu. the Court would nornlall\ require the petitioner to seek his or het
enicdv under the Guaidians and \Vards Act (;tf. Basuiaiingum v.

.1 .Soaiu 1 ia!akclini,A 1 97 AP 704; GopaIji v. ti Siieo Chum/A 3955 A 2S).
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(i) Petition bi bride's parents, brother, etc. in case 1/1ev receive
information that her in-la',vs Lire torturing her on account of their
dissatisfaction with the sifJIciencv. oft/ic dowry given on her marriage;

(ii) Petition by a child 'sfather or mother against the other parent
where there has been estrangement between the parents and the
petitioner claims a preferential right to the custod y of the child as
against the Respondent spouse who has managed to secure the child's
actual custody;

(iii) Petition to secure the release of a bonded labourer from
detention by his emploverJ.

No. 8— Petition for Writ of Quo JVarranto (b)

1. The petitioner is a ratepayer in the city olQuillon.

2. Under the Kerala Municipal Corporation Act ("the Act") the
Chairman of Municipal Corporation is nominated by the State
Government.

3. Section 5 of the Act lays down the disqualifications for
nomination as and for holding the office of Chairman. and one ofthern is
that the person who ma y be nominated must not have been convicted of
an offence involving moral turpitude within seven years immediately
preceding his nomination. A true extract of the said section is Anne xure I
to the petition.

4. On July 10, 1995 the State Government Respondent No.2 by
notification No.	 dated July 10, 1995 published in the State
Gazette nominated Sri Respondent No.1 as Chairman Of the Quillon
Municipal Corporation. A t:ue copy ofthe notification is Annexure 2 to
the petition.

5. Respondent No. I was on March 15, 1989 convicted under
section 409 I.P.C. o[the offence ofcriniinal breach of trust by agent in

(1,) '1 hrou gh a i	 Quo I j lO/!to an holder 0 a pub I IC I) ffj . :nav be
required to show his title to the office. This rut has been resorted to in India e en
aL'ainSt holders of offices of the Prune Minister (:tf.%t I	 v. (7uarau Sough. 84
CWN 143. A 19S0 SC 95). the ChiefJustice of India (P L LaAliuunpuui v.1 V. Rui.
A 1975 Del a Governor (5oi'auuarauui Chwt uIi:r . Luu,on otlndia, A 1982 Raj
0. a Hi gh Court Jud ge uuion of/rn/ta ' . Gapal Chuuho .i11.o'a, A 1978 SC 694 an
Aui%ocatcGeneraliGJ. kurkw' v T L. SI1L'I 1e....052 Na g 330). a L okavukia Ruin
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Session 1rial No. 15 oi198S bvthe Court ofSessions Judge. Trivandrum.

His appeal (Criminal Appeal No.502 of 1989) against the conviction was

dismissed b y the Hon'ble I ugh Court on Oct. 12. 1989, and only the

sentence passed against hint was reduced from five years to two years

ri gorous imprisonment. His Special Leave Petition to the Hon'blc

Supreme Court was dismissed summarily on January 13, 1990. The

remainder of his sentence ofimpnsonment was however remitted by the

State Government in Jul y 1990. True copies of the said orders are

Anncxures 3 to 6 respectively to the petition.

6. Respondent No. I was thus disqualified from being nominated as

and for holding the office of Chairman as the offence of criminal breach of

trust involves moral turpitude.

7. The petitioner is interested in probit y in public life olthc city and

is as such aggrieved 1) ,." the nomination ofa corrupt person on this highly

responsible post ofCliaiiman ol the MLmieipal C'011-)oration. He files this

petition on the In 1 lowing

(rouiu/.s

(a) Becausa the offence of criminal breach of trust involves moral

turpitude.

(b) Because the nomination of Respondent No. 1 by Respondent

N(-).-'as Chairman of the Quillon Municipal Corporation was clearly in

's tolation of section 5 of the Act.

.\utfno S;nh v. S. I. Soni, A 1976 Pat 36). a Chairman of a State Housin g Board
D,',uc/itt'ar I'd. V. .Staie. A 1980 Pat 54) besides holders of other public offices.

Resort is made to this writ when the ]ioldcr of the office is alleged to lack an
essential statutory qualification for the office or to stiffer from a statutory
di s qualification or t hen the order of his appointment or nomination suffers from
art oilier le gal infirmity. The character of office in question being a public office is
absolutel y necessary for the applicabilit y of this writ. (For characteristics of a
public office, see I. C Shuk!,. v. Delhi .1thtinisr,ation. A 1980 SC 1382). A seat in
the Legislature does not appear to he a public office (I' L Shc:rniu v Stoic, A 1979

1 St RS .\oi ok \ . .-I I? .'lniulai, 1984) 2 5CC 183). hence even ifa member of
1 ctilaiu;e is alk'ed to siffer floin an y disqualification the proper remedy seems
io ocilut a Mt ( , l Oiio 0 O)/OH!) hut an election petition in the case of pre-existin

i;1i1aton or a petition under Article 10' or Ariicic 192 olthc Constitution in case
iiper\ cri:iic diqualii'ic.nion.
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(c) Because the Respondent No. I is disqualified from holdtng the
said ottice and is accordingly not entitled to hold it and he is thus a usurper

cc

(a) Writ of Quo Warranto be iSSUed against Respondent No. 1
requiring him to show his title to hold the office of Chairman of the QuilIon

Municipal Corporation.

(b) Not) Itcation No.	 dated Jul y 10, 1995 a copy of which is

Annexure 2 issued bv Respondent No-2 be quashed.

(c) The Said office be declared vacant.

No. 9—Petition for Writ of Certiorari in respect of
Judicial Proceedings (c)

1. The petitioner is the landlord of house No. 345, Arjun Nagar.

Gorakhpur. and Respondent No. 3 was its tenant for residential purposes.

2. The petitioner was employed in the UP. Civil Service (Executive)
and was posted at various places in the State dut-ing his service and was

given official quarters at the place of posting.

This writ is sometimes resortel to where there is a dispute between two rival
claimants to appointment or promotion to a civil post or a post in a Lni ers ity Ui

other like post (D P. Pat!ial v. Punjith, 1980 Lab IC 676, 1980 Serv Ii 305,)19'W) 1

Serv 1.R 845 ,tlaliesli Cliantha Gupta v. General ,tfanaer, M.P.S.RT.C., 1979) 3

Serv LR 545; B.B. Singh v. Chciir,na,i, Legislative council, 1980 Lab IC \QC 97.
All). The direct interest of the petitioner is not strictly insisted oil respect of the
Writ of Quo Jia,,into (P L. S/iarina. supra), hut the Court may neverthlcss decline
to entertain the petition of a mere busybody who is in no way affected b y the
appointment ( Kris hun Kant Jai.rucii v. Vice Chancellor, B II L'niiers iii'.
A 1984 All 350). Moreover, a futile writ of Quo J(ananro v ill not be issued

(P. L. Lakhanpal, supra; ti. ti. Vernia, supra).
This writ is sometimes resorted to with a view to challenging the validity of

an official act performed by the holder of the office; in such cases while a collateral
challenge is not permitted, a direct challenge may be entertained (Stare of Hai'aioi

V. liar aim Co-operative Ti acting Co . 1977 1 SCC 271. A 1977 SC 237). .\ Writ of

quo iiiiriciliTO challenging appointment to the post on ground of want of qualifica-
tions after long period cannot he entertained (.t!.S. S!uclhol v. S.D Haierkar.
(1993)3sccs9l.(1993)4SLR364:i

(ci A writ of Certiorari can be sought against an order or decision of an
inferior court or tnbunal or other authorit. (including Government) which is obliged
to act judiciall y before passing an order or taking a decision of that nature. Thus it
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3. The petitioner was last posted at Aligarh as Additional District

Magistrate (City ) and was residing with his famil y Man official residence

in Civil Lines, Aligarh.

4. The petitioner was due to retire from service on attaining the age
ofsuperannuation on 30th April 1992 and was expected thereupon to

vacate his official residence.

5. The petitioner gave notice to Respondent No.3 well in time about

his need to occupy his house under the latter's tenancy as the petitioner on
his retirement intended to settle down in Gorakhpur and did not own or
possess any other house except the one under the tenanc y of Respondent

No.3.

6. The petitioner on 1st December 1991 filed an application under

section 21 (1) (A) of the U.P. Urban Buildings (Regulation of Letting.
Rent and Eviction) Act ("the Act") for eviction ofRcspondentNo.3 front
the said building and for its release in fà our ofthc petitioner before the
Prescribed Authority (Civil Judge. Gorakhpur) Respondent No. 1. This
was registered as Rent Control Case No.-2 5S of 1991. A true copy ofihe

application is Annexure ito the petition.

7. Respondent No.3 contested the application by filing a Vs'rtucn
Statement, a true copy olwhich is Annexure 2 to the petition. A perusal of
the sante would show that the facts mentioned in paras I to 5 above were

not disputed by Respondent No.3 who merely took some legal pleas

hereinafter appearing.
is not necessary for the maintainability of  petition for this '.sr it that the bod y which

passed the order should be a regularly constituted court or that it should have the

usual trapping of a court or tribunal. An executive authority in respect of policy

decision or acts of purely administrative nature, will not be amenable to this writ,
but if its order or decision, not being a policy decision but one required to he
ohjectre on the facts ot'a case, is likely to affect the rights of any person or have
civil consequences for him then, normally, even an executive authority is expected

to act judiciallyte g. an order o(canccllatioii ofa licence, vide Cite Corner v P4. to

COflrCfOl. A 1976 SC 143 or at any rate i'airlv, i e., in accordance with the basic

principles of natural justice viz., absence ofhias and auth alrei'am par-rein (hear the

other side) , K. K,'aipak v. Union of India A 1970 SC 150). Ho\%ever. even if'the

ordci or decision is going to have -- I% ! I consequences for an tCFSOfl it does not

necessarily hatloss thai the person be p % en an opportunity of hearin g : for the

applicability of the niles of natural justice is ordinaril y subject to provision to the
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S. The petitioner has since retired from service and has \ acated his
official residence in Ali garh as he was required under Go\cnlnlenl Orders

uovcmtne allomtcnt ofofflcial accommodation, and as he and his family
had nos here else to go was invited b'y his-in-laws in \aranasi to live with
them until he was able to make any other arrangement. The petitioner had

no choice but to accept that invitation and has since June 1992 been
reluctantl\ living with his in-laws in Varanasi but finds it humiliating and

embarrassing to depend on the hospitality and generosity of his in-laws.

9. After exchan ge of affidavits between the parties and hearing
Respondent No.1 on 13th March 1993 dismissed the petition upholding

the tollowing pleas of Respondent No.3 namely--

(a) The petitioner could build another house for himself with the aid

of his provident fund and gratuity received b y him on his retirement.

(b) The petitioner had been comfortably living with his in-jaw in

Varanasi and could continue to live there as his in-laws had not required

him to vacate the two rooms oftheir house which had been given by them

to the Petitioner wi iholit rent.

(c ) The ipphcation rnider section 21 was not maintainable as it was

premature having been filed even before the petitioner's retirement.

contrary in an y 'law" (which includes an y statutory ntle or regulation by svhatsocvcr
name called). For instance. if  non-penal order is passed terminating the services of
a temporary government servant or probationer or re eruing an
emplo yee from a higher post held b y him in an officiating capacity to his
substantive post or rank, or renring an employee after a reasonable length of
sers ice thou gh a fesk years before the normal age nfuperannuation, the employee
has no right to be heard before the order is passed (Un6m of India v. J.M Sin/ia,
A 1971 SC 40; Clwnipaklui C. Shah v. Cuiwi ofIndia, A 1964 SC I $4): in respect
of exercise of powers under a contract also the other contracting party has no
general right to hearing (Jai Narain Singh v. Bihar, A 1980 Pat 24); surveillance of
a habitual offender mar' be started without an y opportunity to him, for the furnishing
of such opportunity would defeat the very purpose of secret sun ieflance (Ma/ak
Sing/i v. Punju/t. A 1981 SC 760). In numerous other situations also. due to practical
difficuhes the need for urg ency etc.. the rules of natural tustice ma y he excluded.
However, even in such cases the requirement of good faith, i.e.. absence of malice
in fact or malice in	 is insisted on 0 1unui'i. Comm 131 101L It P1 C.0 v Beiliappa.

I 5CC 477 5 L'"m.anmm','om,'o v	 'miami a i;::!m.', 11'rO) 2 St C 491> as is
oH uatarv in respect of even acts and om ders at an executive nature

1 A' Krampak v. ',i j,n at I,u/u,. A 1970 St 1 5 0. a easL' olselectmon Hr promotion)
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A  true copy of tl iejulgrnentoI' Respor entNo.l is Annexure 3 to

the petition.

1) . The petitioner appealed against the said judgment to the Court
ot'Djstrictjudee, Gorakhpur. The appeal was recistered as R.C.A. No.55

of 1993 and was transferred b y the District Judge to the Court of III

Additional District Judge Respondent No.2.

ii. Respondent No.2 on November 15, 1995 dismissed the
appeal without hearing the full arguments of the petitioner's Counsel
cutting him short within a couple of minutes of the commencement of his
argurnentS and affirmed the aforesaid findings of the Prcscnbed Authority
Respondent No.1 and further added that it was unreasonable and

contrary to the concept of social and economlciUStlCe enshrined in the

Preamble to the Constitution that a well-to-do landlord should be allowed

to eject a 
less affluent tenant. A true copy ofthejudgmenl of Respondent

No.2 is Annexure 4 to the petition.

12. The petitioner submits that he has no other remedy open to him

against thejudginents. Antiexures 3 and 4. except to approach this Hor1'ble

Court under Articles 221') and 22 ot'the Constitution.

13. The petitioner accordingly files this petition on the I'-110 in-

The applicability of the rules oinaturalJustiee cannot he excluded 1-leg, isiation to

any matter where such exclusion would have the effect ol' curtailing a person's

fundamental rights guaranteed b y , say, Article 14, 19. 21 (,t!aneha Gandhi V. Union

of India. A 1978 SC 597 R D S/u'tti v I. .ltj(/icii'io, 11979>3 5CC 489) or 22(5) of

the Constitution. For Arucles 21 and 22. see notes ante under precedents relating

to Habeas Corpus).
The principles of natural justice are, however, not rigid rules hut are flexible

and vary with difference itt siniation (Slate of Gujarat v. .'lriniid ,tIunctpaIin, A

1993 sc 1196: U0011 of India v. W.V. Cltadha, A 1993 SC I 0S2: Rat  5 Vcztk s.

Union of India A 1994 SC 1558). There is exclusion of the application of auth

alterain partc'?fl rules to eases where nothing unfair can be inferred by not affording

an opportunity to present and meet a case (L man a! 1-ha v. W.N. ('hail/ia. A 1993

SC 1082 at page 11 02) It is upto ii i competent authority to decide s hethei in the

given circumstances the opportunity to he provided should be a prior one at post-

deciior.al opportunity. orma1 nile, iitcoursc. is prior opponit: )Strc a! t. P v.

I ijai Kunzar \ 1995 SC ll3 m ). l'inciple of naniral JUSZICC is not to be

stressed too far. far the principle of natuici J ustice does not mean that personal

hearing be afforded in each ease. it depends itpoii the facts ariit circumstances oi

each ease (Ps are Lai 'Jdmia't v. Suite. 1994 xl.] 25S ( All) DB I The principles ot
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Grounds

(a) Because section 21. sub-section (1 A) of the Act provides that
where a landlord has oil 	 ofhis employment been living in a different
city and is required oil 	 of his employment to vacate the
accommodation provided by his employer his need for residential
occupation of  building owned by him shall be deemed sufficient, and
Respondents Nos. I and 2 had committed a manifest error of law in ignoring
this legal presumption, which was a relevant factor in deciding the
petitioner's application.

(b) Because Respondents Nos. I and 2 had by basing their decision
on the ground of tire petitioner's means to build another house taken in to
account a factor which was irrelevant for purposes of deciding an
application under Section 21 of the Act.

(c) Because Respondent No.2 had by referring to the respective
financial capacity oIthc parties a gain taken into account an irrelevant
flictor.

natural lustice do not impl y a reht to hearin g before passing of inipuoned order
Affording post facto hearini! and judicial reviess ensure sufficient compliance with
principles of nututal iustice (liai-eana tUi m c/iousewpora!io,i v. Ram ,4 (1996)
2SCC9S).

The ri g ht of oral hearin g and inquiry and of cross-examination of witnesses
would be insisted on in case ofdiscip]inarv action governed by Article 311 (2) of
the Consitution, but not in case of i mposition of minor penalties or in respect of
numerous other adverse orders b y various statutory authorities where an opportu-
nity of submitting a written explanation would be deemed sufficient, e.g., penal
action against a student on allegations of use of unfair means at an examination or
of other misconduct (Iliranatl, Mis,'a v. Principal Rajc'iu/i'a itIe(lical College,

A 1973 SC 1260). In some cases where the authority is obliged to take immediate
action in the public interest it is deemed sufficient if a post-decisional opportunity
is given to the party against whom action was taken so that if the explanation
subsequently preferred is satisfactory the action earlier taken may be reversed or
recalled to the extent practicable (Swadeshi Uotion Mills v. Union of India, A 1981
SC $lS Mancka Gandhi v. Union of India. A 1978 sc 597). No opportunity of
making representations at objections is required to be given in respect of legisla-
tive act of Legislature or. unless expressly required by the statute, ill respect of
making of  i-ole or other instrument of 'a le g islative character (LuU/n.' Al1a,2d0017
V. S/Qk. o/UP. '\ 1981 SC53

So fat as pt-ocecdjngs in a Court or a formall y consitiuted trihuirul '.s Inch has
some or all the trappings of a couri are concerned, there is hardl y ans scope for
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(d) Because Respondent No.2 had committed a manifest error of

law in relying on the indeterminate theoretical concept of social and
eccinomic justice as overriding the specific and unambiguous provisions of

-section 21 of the Act, the constitutionality of which was neither

questioned nor open to question before him.

(e) Because Respondents Nos.1 and 2 had committed a manifest

error of law in holding the petitioner's application to be premature as they
ignored the Explanation to section 21 (1A) which provides that an
application on the ground mentioned in that sub-section can be filed up to

one yetu' before the date of the landlord's retirement.

(f' Because Respondent No.2 had also acted in breach of the
principles ofnatural justice by declining to hear the arguments ofthe

petitioner's Counsel.
exclusion ot the appiicabihty oi'thc niles of natural justice. though eeti in respect
of such purely judicial proceedings a summa.' procedure could he laid dms n by die
leizislanire in respect of less important eases. e.g.. small cause suits and trials for
petty offences. Moreover, in a civil suit oral exarnitlatton and crOSs-C'saminatlOil of
s itnesses is a must at the final hearin g stage hut a1tid3v t not ci oss-cxarnincd mar'
he accepted at the stage of interlocutory proceedings. Cases of a ci ii natute mar

also he Finall y disposed of on the basis of affidavits h tribunals. shere the pro isions

of C.P C do not appl y in Iota, e.g . eviction cases between landlord and tenant
under U P. Urban Buildings (Regulation of Letting. Rent and Evictton) Act. 1972.
though the tribunals are manned by presiding officers oi'regular civil courts S1aiit!al

Thpar/ti v Kiimla DetI. 19 St AU N OC 127).
A ci' il court is given express power of reviewing its orders and decisions in

certain circumstances (section 114 and 0. 47); so is the Supreme Court (.\mcle 137
of the Constitution). the I ugh Court as a Court of plenary jurisdiction has iithercni
power to review Its orders in exercise at' writ jurisdiction (S/uiileo Singh v Stoic' of

Punjab. A 1963 SC 1909). A criminal court (including the High Court) has, however,
no inherent power to reveiw (Suite of Orxxu v. Rain C/iaitder. A 1979 SC 37. (1979)

2 SCC 31)5). A court or quasi-judicial tribunal or authority has no inherent power to
rcvie\' its decisions unless such power is expressly conferred by the lass under
which the court or tribunal is constituted (iIarbhO/Oit Sdtg/i v. Koran Sing/i,

A 1966 SC 641. (1966) 2 SCR SIT). But if the original order passed by it was vitiated

b y breach of the rules of natural justice the court or other judicial or quasi-judicial
it ihunal or authority can, even in the absence of any express provision in that
helialt'. treat the earlier order as no,t-c'.u. ',lterherb y formall y recalling it othcrs ise.

and proceed to pass a fresh order after following the rules of natural justice
Sing/tv Stan' uf'Pun!al'. I 	 -7) 1- .  CC 499t. Moreover. purel y routine orders

at' an nterloeutory nature are not necessarily immune front recall c' en though no
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12113acausuM Awbon g undisputed the onl y tosstble oider that
RcpLndcn1 \os. I and 2 coud ha e passed in \ i\ ol the pro 

SIORS of
seCtioil 2 1 ofihe .-\ct \ as to alio\v the petltioflcr's application tr release
oHhc louse in ins fo\ out 

ond 10 C\ ict Respondent No.3

.\ \ II! 01 •. in he sne caNine ftrht-iiieinup the record of
the aforesaid proceed ties before Respondents Nos.] and 2 and cluashine
the LRICfllefltS and orders copies oI\\ hch are .Aniiexures 3 and 4 and (li)

to their place an order he passed under section 2! of the Act allowing the

petitioners application for release olilie house No. 345 .Arjun Nagar.

Gorak-hpui- in fo our ofihe petitioner and for eviction of Respondent
No.3 therefoni lk iii costs olboth the coutstrihunals helms.

(ni) Costs oil Ins petition be a\\ Wed aunir si Respondent

/7/tic fl/C/(li' 0,1 /ie oi/,t'ei ITo 11lce r 'lioei7'r' ?/\ VIO///il 0//70/

•lij/Uf/i]i /' 11.i'//1i( /0 i/!i0.!/o/1 i/CC IXIU/].V ?1 )L'i(/]liC 001//is
(///( //1, ///1 1)010(1 Ri i'iiiie or ,Simo R'ie;iiic T/lhluuj/) (0)/s0/uia(/o/t
Of /ioIi1iii	 irz/'uii,if,	 IH/ili it //S (('17 V!lT/([('(/ iOli/i'r I/iC I F/,//l 1.010

lit/Is /t'lalt/Ig lo ,101,h
iuru/ hut1! C 'iVI,,,i;	 /1// l//j	 T/.V (11 .o/0.V (/1.1 C)! /llo/oi i'chji/c.c li/S.
0/1	 !//iH,iidl.	 ( ui i tJ).lti	 !.oii Boii/. 1c1/.V/O)/17/ 1/c(/x)o//s it!
(/ionr , / tOi ('1 1	 -( 1)0,/C ('/( i )' (.11 / L I///01'S,!1 '/7 .C'/'t.'i(' 1 1 0l(!€'/5 (1/

C\p	 pro'loin	 lu u.' no. ft 111/Of iii the sidOlie i/Sit Pit;!	 Phi/in n.'
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 II I iS Inch IlluhIlcIcs CJSCS 015 iobitioii 01 pI/iciphL's OIiiUtlildIJlis]icc ClOd

(iIe\ftisc 01 pi)oer ut FC\ IC\\ i\hcnc lion CXISL1. CiIiII C\C1CISC ol iiirisdiction 111
uiotiiids CUIZIMOLIS lo We on 0 hohi it is cxicisuh]c' 01 ulier dsreurd of
relevant	 iniincIs i/I 1	 oi,'nJ/' N. hlwiiiu/ ).n"flil/iiu, .5 195	 ( 233.
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dci (10/i i//Sf Or'S, cIccisioii5 ofelccnon trl/2i0111/S I'wzng petuioflS

c/i 11/tUi clrc(ioli 10 10(01 L'oihcs. 0(C., uiid of Stil(U(0i arbitrators

(Soc/i as Re'glSO/t'. (0-operate SOcICI1OS) anif .so/rt/iJ.

\o. 10— Petition for Writ of Certiorari and Mandamus in
respect of Quasi-Judicial Proceedings

1. The petitioner was employed under the State of Uttar Pradesh

(Respondent \O. 1 holding the civil post ofassistant office superintendent

in  the Collectorate. Meerut, having been appointed to that post by the

-177; ,\ogiiJia \ 1/org V. Coninüs.vio'ii". A 1958 SC 39$: Bahhototal V. La.voii6oi.

A 1975 Sc 1297) a manifestly wrong finding on a jurisdictional fact may, hoever, it

is arguable be corrected on certiorari as a tribunal cannot be permitted by giving

Ji finding, to conlbijurisdiCttott on itse!fhere none exists (Roshanlal 1hii V.

su 
/vii',i'ts.A 1962 SC 646 a case relat:ng to revisional power:- howeer.

Lahh Kr. v Joz, yardhaii. A 1983 SC 535; Basappa V. 
Nagappa. A 1954 SC 440;

Rair 1 nani! Bra hina Situ 6 v. Stareof L . P . A I 9n7 SC i 081).

A stawte tiia':. ho' ever, con! br on the tribunal final power to decide even

such 3 urisdicional facts, in which case Certioiari cannot be souht on the 0roiind 
of

elToneoUS finding (Iiiiliz J-'g'e Ftr?hte (0 v. F.ti..-I Ba/er, A 197$ SC 45). A finding

of tact which is based on no evidence at all .\Itikuiii/,i Bose V. Ban gsnid/uii. A 1980

SC I s 24) or which is so perverse that no reasonable person coud aLTLVC at it Aan/ta

v. Deport D;rertei vofiiitioui 
A 'C') ,-\l191. PB) ;s, hoc' ci no finding in the

eve o11s nd ma'. be ry, iC' cd as sOd on Ce:norari. I ike's ise. 1 finding loch

cae1ied thrnugh mtsapplication or non-app,
oi0e reles ant legal principles

(\aiihii. supra) or is based merely on sutises and coniecflireS. as distinguished

from circunistaoiiai inIrenCCs. 
(S,11)11(1511 Citwidra v. Bo(' d oJ Re,eitue. (1980)

3 SCC 234) or on misreading of evidence or ofpleadtngs (Van/ut. supta: Ruk,nanand

'tar. A 971 
SC 746) ma' he uuashed on ('ertiorari. .\ tribunal is. ho v, e Cr. not

bound, in the absence of express statutory provsin in that behalf, b y the strict

rules oI'adniissibiIi ty and reception oievtdence contained in he Evidence Act, the

CT C. or the Cr P C., and tuc'.' he allowed to act on any piece of evidence hich a

reasoitahb pnident person may consider to have probative value (.\atid Kit/tore

Pd. v Stale oTBi/ior, A 1978 SC 1277) including say, what would be considered by

a Civil or Criminal Court to be hearsay evidence (S741re of Hurl awl s. Ram', Sing/i.

•\ I9 SC 1512) or a eeit1ed copy of all application or a registered deed ss here the

in etnal '.s as not sunintoned and s i gnaiurc of the puortcJ executani on the origtnal

%% ,15 not fonuallv pros ed hut there exist no c i rcumstances to cast doubt on the

gci;uittcfle 5 s of the original document.
nlike a conScflcOal arbitrator who maY validly make an uttspeaking awardi.

a :r:huncl or other i:aci- idic 01 awhority Onlcuchl)L' a statutory arhirt ator) is nomlal ly

cxrcvtcd to rass a res'ned c spek;g orlet. tar failure to g is e ieasons. unfatt I:.
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Collector. Meerut. (Respondent No.2) on September 10, 1970.
.A true cop y ofthe appointment order is Annexure Ito this petition.

2. On April 22, 1991, disciplinary proceedings were commenced
against the petitioner by issuance of  charge-sheet. A true copy of tile
charge-sheet is Annexure 2 to this petition.

3. The petitioner replied to the charge-sheet den ying the charges
and asking for supply to him ofcopies of the documents relied on in the
charge-sheet and also demanding an oral inquiry at which he might cross-
examine the witnesses against him and produce witnesses in his defence.
A true copy of the petitioner's reply is Annexure 3 to this petition.

4. Neither the said documents were furnished to the petitioner, nor
was any oral inquiry held.

5. On June 1, 1991, the Additional District Magistrate (Respondent
No.3 )passed an order saying that the petitioner's reply was not satisfactory
and purporting to dismiss the petitioner from service. A true copy of his
order is .Annexurc 4 to this petition.

6. The petitioner preferred an appeal against the said order to the
Commissioner. Meerut Division (Respondent No. 4) who dismissed the
same on October 15, 1991. A true copy ofhis order is Annexure S to this
petition.

7. The petitioner on Jul y 15, 1994 filed a claim before the Public
Services Tribunal (Respondent No.5) constituted under U.P. Public

dept n es the patty aLinnst which the order is made from knowing whether the
authrotny arrived at its decision on valid grounds or riot. A writ of Certiorari may,
therefore, be issued for quashing suc h decisions (Sie,,zans v. Union of India, .A
1976 SC 1785; see however, Rana Nei twar Singh v. State, A 1980 MP 129, FB). The
tribunal may, whenever its order is quashed on any procedural ground, thereafter
pass a freash order in accordance with law (Anand 'Naj-ain S/ink/a v. State of M.P
A 1979 1923).

There had been conflict of opinioni on the question of the consequences of
non-suppl y of the Inquiry officers report to the delinquent employee. A constitution
Bench of the Supreme Court, has settled the conflict thus—. (1) An emplo yee is
entitled to a copy of tire inquir y report even if the statutory rules do not permit the
furnishing of the report or are silent on the subject, (ii) Whenever the service rules
contemplate an Inquiry before a punishment is awarded and when the cnquir\
officer is not the disciplinary authority, the delinquent employee will have the right

tc receI\'e he enquiry officers report ; halever he the nature of punishment. (iii
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S erv ices Irihunals Act. 1976 ("the Act") contending that the aforesaid
orders passed aeainst him were void on various grounds. A copy of tile
said claim pcltlton is Annexure 6 to this petition.

S. The Tribunal by Its order dated September 1 5, 1994 (a true copy
of which is Annexure 7 to this petition) dismissed the claim of the petitioner
as time barred being filed more than three years after the order of the
Additional District Magistrate, Annexure 4 though it was within three years
from the date of the appellate order ofCornrnissioiier, Annexure 5.

9. The petitioner has no other alternative efficacious remedy against
the aforesaid order as a civil suit to question these orders is barred by
section 6 ofthe Act.

10. The petitioner gave notice to the State Government (through the
Secretary. General Administration Department) Respondent No. I on
October 1. 1994 demanding reinstatement of the petitioner on his post

with back wages, continuity ofscrvicc and other consequential benefits,
hut although more than six weeks have passed the petitioner has not
received any response to the said demand. The petitioner is not being
paid an y salary or being othetvise treated as in service.

Failure to ask for the report cannot he construed as waiver of the right. Report is to
be Oirnished whether the emplo yee asks for it or 1101; (iv) The law laid down in
Lico,i o/hitha v. MoM. Ram:wi Khan. A 1991 SC 471 is applicable to all employees
in all cstab]}sh,nci!ts Governnteni public or private: (v) Whether prejudice has
been caused on account of denial of report has to he considered on the facts of
each case. The relief to be granted to the emplo yee would depend on the actual
consequence oldennil of the report: (vi) The ratio of Raoi,i K/ici,i is prospective
and is to be applied only to those orders of punishment which are passed by the
disciplinary authority after Novemiber 20. 1990; (vii) Orders of punishment passed
before November 20, 1990 where Inquiry report was not furnished should not be
disturbed and the proceedings cannot be reopeneed on that account (ManagingDuycrorvKa,-u,11,,. (1993)4 SCC 727, A 1994 SC 1074).

Parirs In a petition for a writ of Certiorari or Prohibition, even thou g h it may
arise out of a litigation between private parties in an inferior court or tribunal, not
onl y the opposite-party to the litigation but also the inferior Court or tribunal whose
(Irdci. decision or jurisdiction is sought to be assailed must he impleaded as a
respondent, though nonnally such pin 6'",a respondent does not enter appearance
I() contest unless nie!; rIde in pleaded against it.

. 1 1O?!cIc;niis mus be sought against government or all y other authnrirv, s hcther
esecuii, c or udicil, in order to compel it to dischar g e its public functions in
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I I. The petitioner accordingly prefers this writ petition under Article

226 of the Constitution on the following:
Grounds

(a) Because the Additional District Magistrate (Respondent No.3)
was an authority subordinate to the District magistrate (Respondent No. 2)
who had appointed the petitioner to the post of Assistant Office Superintefldt

accordance with law. It would lie not only against a positive act or order of the
authority but even against its inaction where the authority fails to discharge its

legal duty to act in a ceilian manner. It is not only necess
ary that the autliot iiy

should be under a legal duty in the matter but also that the petitioner should have
a legal right A mere busybody without any sufficient or substantial interest or right

in the mailer cannot aproach the court (Jas6hcfl v. Roshan Kuoiar. .\ 19 7 6 SC 578)

though in respect of "public interest litigation' the principle at' 
locus slam/i has

been considerably liheratised (S P Gupta v. Presicic p rl of htdia, 1981 SCC Supp 87,

A 1982 SC 149).
Where a matter is entrusted by law to the discretion ofall authority, the High

Court or the Supreme Court will not in exercise of its 1 urisdictiofl to issue a Writ ol'

Mandamus substitute its own discretion for that of the authority )Siare of It P

G C t(a,iduai, A 1954 SC 49) Where ho\\ ever , the auitiorit in the ouoOed

exercise of its discretionary power, misapplies or misinterprets the law and thti
ere

misconceives the scope of its discretion, or fails to take iclevant factors, which ai e
required by law to be considered, into account, or takes irreles ant factors
extraneous purposes into consideration. the Court will interfere 

(,4art, C.'ontrol/ei'

ofED. v. Pravag Dos Agaicul. A 1981 SC 1263: Ro/itas I,idusti'w v. S.D. 1lgani (!.

(1969)1 SCC 325) Such an order of the staflhto' authority is ivated by malice in

law (5. ukataroiiWi v. L',non of India, 
A 1979 SC 49). An older passed in had

' 
faith, i.e.. actuated by malice in fact is also not a valid order, for good faith is an

essential condition of the exercise ofevory public pO\s er (!'i ahi], Snigii . State of

Punjab, A 1964 SC 72 CS Roi/i v. Sozte oJ..1.P. A 1964 SC 962: $talc at l'unjb

V. GuisE/al Singh, A 1980 SC 319: tlaIi in (ierSUig/i Gill v. C.EC..A 1978 SC 851). In

such cases the Court would noally strike down the order and leave or require the
la\v (Stare of itt soie S . C

authority to pass a fresh order in accordance with 	
1?

Sheshadri, A1974 SC 460, (1974)4 SCC 308). Howe\ ci, in exceptional cases shcie

the facts are undisputed and do not requre to be i nvestigated afresh and s here on

the application of correct legal princip les as laid down by the High Court the matici

can on being remitted back to the authority to pass such specil3c order as ought to
be passed by the authority, an older of promotion instead 01' J mere direction to

consider the petitioner's case for promotion as is usually ordeied. 
Don u

v. .ILB Kotszknt9 ,(l9T9)2 SCC 150.
A Nlandamus cannot he issued against the t.egtslatttre or 311%

ol' is I 1ouSL'
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Set tees (C'hassi [cation. Conii-o! and Appeal Ru es

C) Because the Pubic So4cm Fribunal in vikiny the vie" thai the
pel:tioners claim was time-ban-ed had committed a mati i lest error 0 j-

]M% in thai it had ienored the pros tso to section 4 (1) of the •\et accordi no
to hich no claim against the order a I dismissal could ordinari lv be
cnteoained b y the Tribunal with the petitioner had e\haustcd the remedy

oldepartuiental appeal provided b\ I lie Sei ice R ides. In \ ies a Itli I
MOO the tune tahcn in pursuing the dcpat -tnietcal remed y as able to
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Cc vaIidiv oiutt	 of Upwatwe oiun act C	 Icuated lc	 Ittnn can aIoa	 be
e\amIlil'd h\ he (nuUs nit he etound eithct n 'olatton at 1 tltId j iThcntaj	 ht

dc Ar tic ic 13 o r the (onsitilitton) or at \iclaiicm (ii a \ 	 ' tltct cc, nstitujj011if!
pro\ OiOfl Co on the mund that IN Lejslatt:tc has abdLated Is !cspon:nilt\ h
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if 	 I eca at.ire tt liile CXCrCts(n, 1i C0Iltctnfl JnriS(I(c1]ofl or	 J SiiIC ai
ordet to its prtviic -.c iuradicnon 0. 11( -ev er. accordn to the SupreniL Court an
'authot IV ' \ rhtrt tIle meanitut ofArtce 2 0! .-\rtiele 226 olihe Constitution and

a citizen call 	 the court senli a con plaint of breach iii his lundarnenitol riotu
In re Pteodent Ref..	 P .Asse:nhl\ Case. .\ 1 0 65 SC' 745 C but Hotoec off°ai heanient

and of State I.eoisIatic and their restdn Oliteers base not tic reseed in this
ic - s and conulnoc to 115151 that ih'v are not WO  courts' urisdienon in these

nianers. A piece of stihoidiitjie liCistation Can also he assailed on the ground that
crc	 lta5i-Iceilat-s C aitliorit 	 Ins in pwmuywmg It exj,j the puss ct-s
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he excluded in accordance with the principle underlying section 15(2) of

the Limitation Act.

Prover

(i) A writ olCertioran be issued calling for bringing up the record of

the proceedings before the Additional District Magistrate (Respondent

Companies Act), societies (registered under the Societies Registration Act) and
co-operative societies (registered under the Co-operative Societies Act). if such
company or society is an insinimentatity of the government created by the latter for
more convenient discharge of its functions.

The tests for determining whether a body is an instrumentality or agency of
government, approved in subsequent decisions as summarised in 4jav Hasia V.

K/ta/id tiujih. A 1981 SC 4S7,(1981) 1 SCC 722, are as follows(1) lIthe entire share
capital is held by government it would go a long way towards indicating that the

body is such an i nstrumentality (2) If the financial assistance of the State meets
almost the entire expenditure of the body it would afford some indication of the
body being such an instrumentality; 3> It would he indicative of the same, if the
body enjoys monopoly Status which is State conferred or State protected. (4)
Existence of deep and pervasive State control may indicate that the body is such
instrumentality; (5) Its functions are ut public importance and closely related to
governmental functions, that too would point in the same ditection; >6> If a
department ofgovernment is transferred to  corporation, it would strongly lead to

such inference (See also housing Board I/cu aiia v. Ifan'anct /-foiowg Hoard

Emplovc'c's Union, A 1996 SC 434; tlnni Krishnan v. State oj jl.P.. A 1993 SC 2178.

U P. Warehousing Corporation V. Vijai cVarain, A 1980 SC 840; ThAiij Vasanti -

Union of India, A 1988 SC 469; .41! India Sainik Schools Etiip/oves A.ociatiOPi V.

Sam/k Sc/tool Society , A 1989 SC 88; Central In/anti hate,' Corporation v. Brojo.

A 1986 SC 1371; State Tint etpriscs v. c/DC, (1990)3 5CC 280). A private educational

institution notnot an irtstiunientaltty of the State merel y because it has received affiliation

or recognision from the State (Unni Kris/titan v. State cf. 1. P.. A 1993 Sc 2178). If a

writ petition is directed against such a body the relevant facts and circumstances
on the basis of which it is claimed to be an instrumentaltty of the State should he

clearly pleaded and cannot, unless well known or accepted in other udicial decision'.
be assumed. But even if the body is an instrumentalit y oihe State, writ petition '. ill

not lie against it unless it acts either in contraventlolt of some s1r'.utor lm o% isiOfl

or in a discriminatory and arbitrary manlier and in breach of fundamental ri ght at

equality guaranteed by Article 14 of the Constitution ( "Ijav hio.ia v. K/ia/u! tl,1b.

A 1981 SC 487)
A writ of Mandamus will not, however, be against a private individual or

against a cooperatiVC society, other society or compan y ¼htCh is rut an

i nstrumentality of the State. unless such i nd i vidual or bod y huc hcnetttcd 6 1dir

i mpugned order of, and is in collusion ith. the autliorit acaint heh Mandamus
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No.3). the Commtssionerofthe Division (Respondent No.4 )and the Public
Set-vices 1 flbLlflal (Respondent \o.)and quashine the Or(lCrS AflflCNLltCS
Nos.-4, 5 and 7 passed b y j 1 en, respectively;

(ii) A writ ot'Nlandanius be issued acainsi Respondents No.1 and 2
direcitnst them to forbear from acting upon the orders Annexures Nos.4,
5 and 7 and to treat the petitioner as having continued in service throughout
and to pay his salary and allowances and to give all other consequential
benefits ofcontinuitv in service treating the said orders as lion-es!;

is sought. in which case such private individual or body should also he iniplcaded
as a respondent along s ith the authorit y so that the order ma y be equally binding
on him or it ISo/a,t Lu! v flu))) '0iuhu. A 1957 SC 529t. \Vhcre there is unexplained
dela y in filing the writ petition, and the writ petition suffers from laches, the same is
liable to he dismissed 5.A. Ra.hecd v. DOeCIOI of Mines and Geolugi',
A 1995 SC 17'9 , B!i'I lie Hotootg Board v. ran' niB//mi', A 1995 Pat 131 1)0

L en a gainst a uo ernmcnt or oilier authorit y (including an instrumentality
of State, as explained above) Mandamus can he sought only in respect nt its
discharge or non-dncharge of public functions but not in respect of exercise b y it
eits pO\ci under a contract (Rm,'l y ,k'jshn; .1 gat-;.' v	 tO ri of Riliar. A I 97 SC
111 96), even ifthe exercise of such courractrual power he contended to he violative
olihe principle of aol/i nlierani portent (Jul Aaraor Singh v. .talc of B/liar. A 1980
Pat 24). However. Cowts o ill interfere if the government or other authority acts in a
disc rimiriatoi manner at the threshold of enter ing into a contract. eg, by awarding
contract to an ineli g ible party (Ranianncz D. Slieitv v. IA. Aui/iorits, A 1979 SC 1628)
or by refusing without good ground to entertain the case of an eligible party, by
'blacklisting ' it or otherwise (Enislan Equipment Co. v. U'. Bengal, A 1975 SC 260).
Mandamus ma y also lie in respect of exercise of even outwardly contractual
powers if the contract is pursuant to a statutory duty (sec decision in Rwllicthrislrna
.'tgarosl v State f Ri/tar. A 1977 SC 1496: Go/arat State J'o niaciui [Corporation
N-. Lotus Hotels, A 1983 SC 848, (1983)3 SCC 379).

A formal demand to the authorit y is normally necessary before approaching
the court for Mandamus (State of Har'i'ana v. C/iann,i Mcii, A 1976 SC 1654). A Writ
of Mandamus ma y also he combined with a Writ of Certiorari, Prohibition or Quo

rianto.
1) ia of Prolithition Like a Writ of Certiorari it lies onl y against an inferir

Court. tr ibunal  or other quast-judicial authority (see notes on this topic under
piecedents re Certiorari). It does not lie against a purel y executive authority though
often pleaders. on account of its phonetic and etvrnologic resemblance with an
Olde r of prohibitory injunction under the Specific Relief Act or under the C.P.0
seek this writ even a g ainst executive authorities also Actuall y , Mandamus itself.
unlike an order or mandatory injunction, can he both in positive terms as well as
negative terms, directin g the authorit y to act in a certain nianer as also directing ii to



10'6	 WRITS

In the alternative to relic lNo.(ii) above, direction or order be
issued to the Tribunal. Respondent No.5 to treat the petitioner's claim
petition as within time and to decide the same on merits afresh IT

accordance with law.
(iv) Costs of this petition he awarded against Respondents Nos. I to 3.

[This precedent can be adapted to meet numerous similar ser-

vice matters, e.g. to question an order of termination of service,

reversion, compulsory retirement, denial of pronto! ion, deterinina-

tion of seniorit y, reduction of pension, etc., and also in other than

service matters where the authorities are required to follow the rules

of natural justice or rules offair play].

No. 11—Petition for a Writ of Mandamus against Government or
an Officer of Government

1. The petitioner is owner olhouse No.65, Ashok Marg, Patna.

2. On May 15, 1991 the State Government (Respondent No. 1)
issued a notitication under sectii 4 ofthe I.and Acquisition Act 1894
("the.Act") proposing to acquire certain lands including plot No.65 on
which the petitioner's house is situated. A true copy of the notification is

Annexure No. I to this petition.

3. On July 10, 1994 the State Government issued a notification
Wider section 6 of the Act in respect of the same lands. A true copy of the

notification is Annexure No.2 to the petition.

4. No opportunity of filing objections against the proposed
acquisition was given to owners of land as required hy section SA of the

Act.

desist trom actulO in another manner.
A Writ of Prohibi ion is much rarer thais -,I writ of Certioran. The difference

between the two is that the former prohibits the judicial or quasi-judicial authority
(for short, tribunal" including a coo: t as '. elI as an executive authorit y required to

follo\\ a quasi-judicial procedure) from :iciotg furthei in a matter hue the latter
quashes an order already passed by the authority. I lence .. n the former case the

11 1 ,11 Court would generally expect the aggreived parts to raise the objection, bc:ng
canvassed before the High Court. befoie the inferior tribunal itself and onl y it the

latter o erniles the objection then to approach the I ugh Cow t seeking a \Viut of
Certiorari For after all even an objection as io jurisdiction can be raised before the



it. i,

5. The State Govcnimciit in the said notification under section 6,

.-\nnc\urc 2. invoked the provisions of section 1 7 (1 ' ofthe Act on the

ejouiid that it was satisfied that there was urucni need to acquire the land
or purpoe oicstahlishint. a Community 'l'cicvtston Centre and that sec-

tion 1 7 of the Act was applicable.

6. The Collector. Paina (Respondent No.2) has issued notice to the

petitioner under section 9 of the Act on July 20, 1994. A true copy of the

same is Annexure 3 of the petition.

7. The petitioner on July 30. 1994 gave notice to Respondents

Nos. I and 2 demanding that they desist from acting in pursuance of the

said illegal orders (Annexures 1 .2 and 3). but they have ignored the said
notice and are instead insisting on taking immediate possession ofthe

petitioner's said land.

S. The petitioner has no alternative or efficacious remedy available

to him except to approach this I lon'ble Court under Article 226 of the

Constitution on the followine

Grounds

(a) Because the purported satisfaction of Respondent No.! under

section 17 (1 of the Act was no "satisfaction" in the e ye of la and

section 17 (1) could not be invoked legally in that—

Firstly , the petitioner's land was not 'waste or arable land' but had a

house built thereon, whereas section 17 (1) does not apply to such land;

Secondly, the very fact that the State Government took such along
time in issuing the notification under section 6 after having issued the

notification under section 4 shows that the State Government itself did not

concerned tribunal (Chanan Singh v. Registrar. Co-operative Societies, A 1976 SC
182 t). The party complaining may in such cases raise a preliminary objection as to
jurisdiction before the tribunal concerned and invite its decision thereon, and if the
tatter overrules the objection, then the parry may ask for Certiorari against the order
0\ en'ulin g the objection and for Prohibition against the tribunal proceeding further.
In 'nie cases. however, the tribunal has eithei expressly or impliedlv alread y taken
the \ IC'.V that It does haN e jurisdiction although on the true view of the law it does
riot. IhC Hieti ('ouui ot where a breach of fundamental right is involved, the
Supreme ('out i may in such cases not insist on the parts' undergoing unnecessary
harassment, trouble and expense likely to he entailed and incurred b its having to
defend itself heloic a ti ihunal not possessed of the i equisite Jul isdictton
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treat the matter as urgent; o il 	 other hand, the preferring and disposal of

objections under section 5A would have taken much less time;

Thirdly, the need For a Community Television Centre could not be
treated by any reasonable person to be exceptionally urgent need;

Fourthly, that in view ofthe above the purported "satisfaction" of the
State Government suffered from malice in law and from want of fulfilment
of conditions precedent laid down in section 17(1).

(b) Because no declaration under section 6 could be issued after the
expiration of a period of three years from the publication of notification
under section 4, in view of the second proviso to section 6 (1).

(c) Because trnder Article 300-A ofthe Constitution the petitioner's
property cannot be acquired otherwise than in accordance with law.

Pra' cr

(i) A Writ of Mandamus be issued to Respondents Nos.1 and 2 to
forbear from acting upon orders Annexures Nos. 1, 2 and 3 and to treat

them as iiüii t and 10 desist from interfering with the petitioner's ownership
and possession of house and plot No.65 aforesaid, and a direction or
Order be issued to quash the said orders Annexures Nos. 1. 2 and 3.

(Calcutta Discount Co. V. I. TO , A 1961 SC 372).
Lack of jurisdiction maybe of several kinds. The matter in respect of which

the proceeding has been initiated may be outside the scope of the powers entrusted
to the authority: or the conditions precedent for the proposed exercise of the power
may be lacking or the facts on which the jurisdic tiori maybe dependent may be nail-
existent: or the procedure being followed by the authority may be contrary to the
rules or natural justice applicable to the matter, e.g., the authority maybe haiscd or
interested: or it may have denied the party affected a right to be heard (.see generally.
H. V Kamcit/z. supra: Calcutta Discount Co., supra). Where jurisdiction oithe tribunal
is dependent on determination of facts then the tribunal should first he allowed to
determine the facts and a pre-emptive approach to the High Court i1l he
countenanced (D. V. C. v ..S'upi'rintcndnnt 91 Commercial Tows, A 1976 Cal 136).

The allegations regarding the violation of Constitutional provision should be
specific. clear and unambiguous and should give relevant particulars (.4nirit

Buivaspati Co Ltd v. t "man of/ui/ui. A 1 99 SC 1340.
lfthe facts alleged iii writ petition are not specifically controverted, the y shall

be deemed to have been admitted in favour of the petitioner (Tikka Ba V.

J)i fioiiil ('inmii.11irncr Bkan.'. 199	 \VLC 25 Raj: S:r.';i'uin

(MM? ri!1u'r..Jaiiiklauili. 1993 i. 1 ) i<.ar Li 'iJi Katiti. The Elmlt Court exercisine
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(ii) Costs of this petition be awarded to petitioner against Respondents
Nos.l and 2.

No. 12—like Petition against a Statutor y Corporation

Apart from other paragraphs adapted from precedent No. 11, add
in the beginning---

I. Respondent No.1 is a Corporation constituted by [or,
under]..............Act, [or, rule...............made under ........... Act] and is
charged with the performance of public funri inns and duties laid down in
the said Act [or, rulel and as such is an "authority" within the meaning of
Articles 12 and 226 of the Constitution.

No. 13—Like Petition against a Non-Statutory Both

(a government company, societ y or co-operative society, etc.)

Apart from other paragraphs adapted from precedent No. 11, add:—

[I. Respondent No.1 is a government company registered as such
under the Companies Act, and cent percent (or, more than 50%-specify
exact or appropriate percentage as may he ascertained) of its share
capital is subscribed by the Central Government and/or the State
Government.

[Or, Respondent No.1 is a society registered under the Societies
Registration Act, and is wholly (or, specify correct extent) financed by the
Central government andi'or the State Government].

[Or. Respondent No.] is a co-operative society registered under
the Co-operative Societies Act (specify name of Act applicable in
particular State) and its share capital is wholl y (or, partly—specify correct
or approximate extent as may be ascertained) subscribed by the Central
Government and/or the State Government].

the power under Article 226 of the Constitution is not like an appeflate authority to
consider the dispute. It has to see v hether the inipuvned order is based on records
or hcther the authorities have applied their own nurid to the relevant facts (State
of UP v. Conunt,tiee oñt-Ianagement ofS K.tI Inter College. (1 995) 2 MU (SO 79t.
The court refuses to grant the discretionai relief, when the person
approaches it with unclean hands or hlameorthv conduct (Siut ('1

. Digwubi. ( 1995) ALT 11 SC
Jurisdiction ma y . moreovei, be territorial or pe'tiniarv or Nk ith reference to



104n	 WRI

2. The main objects as specified in the Memorandum of Association
of Respondent No.2 are- -

(a) ..............

(b) .........etc.

3. The said functions were originally performed directly
by.......... ......... Department of tile Centra : State Government and the said
Government decided to and did promote and form Respondent No.1 as
an autonomous body for the more efficient perfonnance of those
functions.

(0)-. The said activities were originally carried out by various units in
the private sector and because of various evils found in the operation of
these units the Central.'State Government decided that it would be in the
public interest to have the said activities carried out exclusively through an
official sponsored and controlled agency with a view to ensuring that the
Directive Principle of State polic y [specify. with particular Article ofthe
Constitution] mentioned in part IV ofthe Constitution was duly observed).

(Or. The said Unit was oninal1y a private enterprise but under the
scheme ofnoiiflcation approved by Parliament State Legislature t was
vested in the Central State Goveimiicnt and under section ...................
oftite ...................... Act it stood transferred to the Government company
(Respondent No. 1) which was sponsored and formed at the initiative of
the said Government in anticipation pursuance ofsaid legislation.

4. The Ccutrali5tate Government exercises its substantial control
over the affairs of Respondent No.1 in that -

(i) Appointment and removal of Directors! Auditors/officers/
staff: (relevant provisions to he referred to).

subject- matter. In some cases unsdiction of the tribunal ma y have been ousted by
some statutory provision: . here it is so a Writ of Prohibition against the tribunal
will be quite apropriate.

Successive Writ Peti(iwr.%

Where the earlier writ petition has been dismissed as fbi presseil oi Nki ihdiawn
Without leave to tile hesli \ iii peiitioii on the uI1iL caiicc l ictinii. SL'C o:id \VII1

petit ion br the same ret id i h: Ted (Si (1A11--w  - i 4th/I ( i/J:o/ec. hiii,1oI.
1)	 All 2. P,ioIe-p (t'lv. RLi,',roul/ t/o,wi' ( , R cg, ,u,i II. l0)2 I.(1)S4 (All)

Where an .:irlicr vtit petition is pendin g . a second vi ii pi. mon coilLililioC iiiiiIat
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Ii) ( 'outed ot'Linds. budeL audit (me I udin,  thus relat i t , c to extent of
(3o ernntenlal accointabil iv to Lecislature for its affairs): (relevant

pi'O\iSiOttS to he refcrred to).

5. 1-acts sho\\ Inc creation of monopol y , if any, in favour of
Respondent No.1 (relevant pro isions to be quoted).

6. That in view of the has stated in the foregoing paragraphs Nos.

4 and 5 the Respondent No. I is an nistruriientality of Me Central/State

Government and as such is an "Authority'' or "State" within the meaning

of Article 12 and 226 ofthe Constitution.

No. 14— Petition for Writ of Prohibition and other Ancillary
Reliefs against Proceedings in a Court

1. The petitioller was prosecuted for an offence under section 392,

l.PT, in the Court olSessions Judge. Sultanpur, (Respondent No.! ) in

Sessions Tdal No. 18 of 1993 which resulted in acquittal of the petitioner

on September 25, 1994. A cop y ofthe order oithc said ('ourt ofSession
is Ainiexure No. Ito this petition.

1 No appeal against the said order Of acquittal ofthe petitioner was

flied h\ the State (jovenintent ithin time. and the said order has become

final.

3. On .Iulv 15, 1905 the Public Prosecutor namel y the District

Government Counsel (ruiinal) (Respondent N0.2) under instruction from

the States Government (Respondent No.3) made an applicaion to the

said Court for a review of its judgment dated September 25, 1994.

A true cop y ot the application is Annexure No.2 to this petition.

4. The said Court (Respondent No. 1) has by its c.lpurle order

dated October 15. 1995 entertained the application and directed notice

praverdoes not tie) -tn ,t.ti,'mulv. C'I1ict.tI'no!r I 'P. 1 900 .\lt ti 101 .-\ti DBi

.Ji,iiit Writ Petition

\\'lire the petitioners have coiiiiiton cause of anion viz. gmun acuinsi the
sanie order. loult \\ iii petition by Ilieni is maintainable (Jaiui .Vuiiiu) 	 /7l,J)il

Staic or Rijuii,'im. A t	 R.ii t	 (Jo,'!uf1':lJ,o \ Ojiiiu I 01i:ti of -i (t T.
A tnx 3 Or F': MY 	 vA 1111 &)H,'i Of Jjtjjij.'ii. .\ I % 1 .1 & K 11 f,'u

'on: 7 '1 r:ro,	 (7:,ti/'ouj,'i A 19S2 P Sc II tOO (FT) in Ltea.incaitti
aplicatiins in eoli1penaiioii Or the en tO:cenieni of ihie ricetit to lite. eti\hriiied in
.-\:i j e21 oittie (. onsitution. the (oult huiId iii adopt a Ii: pciiCcli:1i	 .ppiae1t



to be issued to the petitioner to show cause At ruc cop y ofthe said order

is Annexure 3 to the petition.

5. Ile notice aforesaid has put the petitioner's 1ihciv mo eopardy

A thc second time after he had alread y been acquitted 6nal B

6. The petitioner submits that the said Court has no 1 unsdietion to

proceed in the matter.

7. The petitioner has no oilier ef6cacious remedy agninSt the
continuance of the pioccedings and accordingly tiles this petition under

Article 226 of Me Constitution on the following

(Armuls/s

a) Because the Court olSessions, Respondent 35.1. has not been

enipo.\ ercd b y the Code of Criminal Procedure 1973 (0 re e\\ arly

judgment nor does that Court possess any inherent po\\ Cr in that hehal I.

(H Because the review sought amoituitS to re-trial ofthc petitioner

b'; the trial C' OLI II without an y order of an y superior Court in that behalf.

and in vie 01 the judgment dated September 25, 1994 (Anne.\ure 1
having become 6nal, such re-trial isbaiTed by the pro\'iSlOnS ofsectioii
300 of the said ('ode and is also violative ofthe petitioner s fundamental
right against double jeopardy guaranteed by Article 20 (2) of the

Constitution.

A \Vnit of Prohibition be issued to Respondent No.1 prohibiting it

from proceeding further in the proceedings initiated b y the application

dated July 15, 1995 given by respondent No.2 under instructions from

Respondent No.3.

A Writ ofCeriiorari he issued calling for tile bng up oIthe iecord

of We said proceedings and quashing the order passed b y Respondent

No.1 cop y o[wliich is Annexure 3.

('osts anainsi Respondents Nos-2 and 3.

\\hih .\uId icfci l.L LIIJS	 l 1 iii	 t1 1C owl i 11 1ui	 .c :I	 .ah.t,i:i.c

at the 1I1111 \i(	 H:n,'I';/'	 .\ IS	 (

!)ef en e -plea of a lierit all ye I? cia
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• Ike	 i iuicr	 is 0'.'. iierou shoe tactor\

Respondent No-3 \\ as c in p Ioved in the petltloner's lictorv as
.\staii \lanagci' on salan of 10.00 - per iflensem besides
Rs. I 1)1 i .. - per niensem as dearness aIlo arice under a contract which
provided for termination of service b y three months ' notice or
emoluments or damages in lieu thereofon either side.

3. 3 he petitioner on November 2. 1993 terminated the services of
Respondent No.3 b y a notice and simultaneousl y paid him a sum of
Rs. 10.500 - hich was equivalent to his emoluments for three months.

4. Respondent No.3 was later instigated b y some politicians
inimicall y disposed towards the petitioner to approach the
State Got.eninient (Respondent No. I) and those politicians also persuaded
We State (Iio\ eminent to make a reference of - the case oltermination of
services ot respondent No.3 as an industrial dispute to the Labour Court,
Respondent No.2 A true cop y of Government noti Ocat ion dated
March 1 5. 1 994 under section 10 read \ ith section 2.-\ at the Industrial
Disputes Act, 194' ("the Act") is Ailile\urc I to this petition.
No particuiar ofthe said enmit y orofthe said politicians are bein g given
as to relief is beino claimed on the basis of''malice in lict''.

5. In pursuance ofthe said reference the Labour Court recistered a
ease No.3 of 1994. issued notice to the petitioner, " hereupon the
petitioner raised a preliminar y objection before the Labour Court
contendin g that the reference was void as Respondent No.3 was riot a
workman within the meaning of the .Act. A true copy of the written
objection is Annexure 2 to the petition.

Itic existence ofalteniative remed y is not a complete bar and dies not oust
• iiisdiction of the court to the entertainment of the v ii: petittion. It is a sell

imposed rule B. L)., I. Lii v. Sane (.^fl P, .- 1995 All TT DR). The bar otaltemaive
rcnicdv does not apply ... here the impugned order is without iurisdiction or against
the priticiplcs of natural justice (.4mm Sine/i v State. A N95 Raj 15 1 ) The plea of
aItcrnati e i eniedv is entertained by the courts as a We of pi udcrice and not as a
rule of t" . In eases s here a person has understandabl y a strong case and his rights
we 'i iLl IS'd violated that Conscience is shaken, ii. ,o'irt shalt fad it its dut\ it
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6. The Labour Court on June 20, 1994 overruled the objection by
an order, a true copy of which is Annexure 3 to the petition, holding that
the Labour Court was not competent to examine the validity of the order
ofthe Government and called upon the petitioner tojustify the order of
termination of service of Respondent No.3 by adding evidence oil

7. The petitioner contends that the proceedings before Respondent
No.2 are withoutjunsdiction, and that the petitioner has a right not lobe
put to unnecessary harassment and expense in attempting to satisfy the
Labour Court that the petitioner was JUSti lied in terminating the service of
Respondent No.3.

S. The petitioner gave notice to the State Government (Respondent
No. 1) on May 15. 1994 demanding withdrawal or cancellation of its
illegal order ofrelerence, but to no avail. A copy of the notice is Annexure
4 to this petition.

9. The petitioner has no alternative and efficacious remedy except
to approach this Hon'ble Court under Article 226 of the Constitution and
hereby does soon the following:

(.rrounds

(a) Because the authority of the State Government to make an order
of reference under section 10 of the Act is confined to a case involving a
"workman" as defined in Section 2 (s) thereof. Respondent No.2 being
employed in a managerial capacity and being also in receipt of
emoluments exceeding Rs.600/- per month could not be treated as a
workman. Thus the necessary condition precedent for exercise of the
power of the State Government did not exist, and the order was thus
without jun sdictiori and void ab in/ti.

(h) Because the Labour Court has committed a manifest error in
taking the view that it cannot examine the validity of the order of reference.

shall deny the remedy on the ground ofalternative remed y available (Sun(lara ia/u
V. Stair Bank n/Iiiiha. 1997 (II) NI Li 426 Mad),

Where alternative remed y which is adquate and equally efficacious is ava]-
able, writ petition under .\riicle 226 is not maintainable (cO,flflILC1il Credit Corp.
v. I'. Conz,,iLi.siunii ,lIath'as Co,j,oiatfoi. A 1996 Mad 93 Dl)).
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Iich t	 \\ aiusJction depended.

the co .itinuwce C) I ,  nd proceeLhines amounts to a
I - CSUICI. 10 1 ILI iuuthoriscd H\ Ia\\ on the petit Io iler's tündanicntal riht to
Cafl\ Oil his biisiiiess,

Prover

(1) A Writ ofProhi bit ion against Respondents No.2 prohibiting
It horn continuing further with the proceedings in Case No.3 of 1994.

(ii) A Writ of Certiorari cahlin g for the bnneui g up oftime records of
the said eac and cuashine order dacd ,Fune 2f}, 194 Annexure 3.

iii)  A \\ ut in the nature oI\landantus. Order or Direction, directing
the State Government, Respondent No. 1, to desist from acting further on
its Notification dated March IS. 1994 Annexure I and to treat it as
iu-ui t'sl.

(iv) Costs a gainst Respondents Nos. I and 3



PART IV
ELECTION PETITIONS



ELECTION PETITIONS (a)

IN FE IF HON'BLE I IIGI I C'OLR[OF.IF DICATURE
AT ALLAI-IAI3AD

Election Petition No. 	 of 200

Sri Khuda Baksh, son of Mohd. Baksh,

resident ofPhul pur. Etawah	 I'etitioiier

I eicus

1. Sri Ramcsh\var Nath,

N'I.L.A., mo/tuNa Barahi Tola, Etawali.

2. St A (with particulars)

3. SnB

4. Sri 

5. Sri 	 .Rcspoudenis

Election petition, under section 80-A. 81 of the Representation of
the Peoples Act, 1951, challenging the election ofSri Rameshwar Nath
to the U. P. Legislative Assembly, from the single member Etavah,
Constituency No. 1 50, result of which was declared on .................

The above named petitioner, tilost respectfully submits as
under

a) Presentation = An election petition has to he presented to the High
Court b y any candidate at the election or by an elector. 'Elector' means a person
who was entitled to vote at the election to which the election petition relates,
whether he has voted at such election or not.

While being presented, the petition should be accompanied by as many
copies thereof as there are respondents impleaded in the petition [section 81 (3)].
liver y such cop y must he attested by the petitioner under his own si g nature to he
a inie cop y of the petition.

The provision has been held to be mandator, in SIma.'ifuMrn 46th0 Go,i,
Loni'.A I 050 SC 31)3, (1080) 1 S('('40. fol!o\¼ in g which it has been Field in I Cli
P! lita!Ii . Siikiiun LmL A 1984 Del 276 thai even a Photostat cop y not attested to
he a t'-uc copy is not enou gli and ill Gopal PcI v. .drclimo Kicmc or, A 1984 De 
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I. Ihat the I it toner was a cand I date on hehiaIf , () Ithe ('onercs

Part y ii the List (cnernl Irleclion or the I •. F'. Letslntis e Assembl y irotu

the sttizle menTher [t a'. alt Assembls .otistil UCI1CY No. I ) and Sit

kamcshwar Nath respondent No. I \ ho \ as declared elected \\ a a .Linia

['arts candidate. Four other candidates v it. Sarnsrt A. B.( . and I) al SO

contested the said election.

2. That the polling for the said Etawah AssembIN. constituency

No. 150, was held on .............. and the counting took place on..........

2S0, that filing of copies subsequent to expiry olhtmitation (45 days) could not cure

the earlier omission.
Since provisions of Civil Procedure Code appl y to the trial of ' an election

petition. 0. 6. R. 16. 17 ai e applicable to the pi oceedings relating to tile ii jai of an

election petition subject to the provisions of the Act.
If the court on examination of the election petition finds that it does not

disclose any cause of action it would he justified in striking out the pleadings. 0 6.
R. 16, itself empowers the Court to strike out pleadings at any stage of the
proceedings which may even be before the filing of the ritten statement by the
respondent or commencement of the trial. Ii' the court is satitied that the election

petition does not make out an y cause of action and that the trial s o uld pieitidice.

embarass and delay the proceedings. the court need tot s alt f0l tile filing ot the

\\ ritteil statement instead it can proceed to hear the prelirii:iiarr ohieclint jnd strike

out the pleadings tTi11, ii /Ad v. Ra;n (i1:ilI:i .. \ IST' 5I. 1	 lI	 I

overruled Ii!' ci (h:',';i S/i	 lcI v. (7 P. Trpct?/H. .\ I 992 \1 1' .6

Only parts of election petition which contain allegations of corrupt p acttcc

and have not been pleaded in Form 25, read sviih Rule 94-A and section S3 (1)01 the
Representation of Peoples Act. 1951 can be struck oft. Other separate issues can

be adjudicated on merits (Siripra v. Sha nfl 1.0/ Klioro (.,! A 1996 SC 1691 ).

Alle g ations of corrupt practice are in the nature of criminal charges. it is

necessary that there should he no vagueness in the allegations so that the returned
candidate may knos the case lie has to meet. lIthe allegations are arrue and

cencral and the particulars of corrupt practice are not stated in the pleadings, the

tiral of the election petition cannot pioceed for want of cause of' action.
[he emphasis of law is to aviod a fishing and loving inquir y . It is therefore necessary

I'm the Court to scnitinise the pleadings relating to corrupt practice in a Strict

manner (Dltarnpa/.ar v. Rajii Gandhi, A 19S7 SC 1 77. F..1.."nip v. iltgoi:.

A 1991 SC 1557).
It is trite that the charge of corrupt practice under SCCti(it 12' is treated akin

to a charge iii a ciinunai trial The 11 jai of an election petition is like a trial 
in the

criminal case and ihe burden to prose corrupt practice is on the petitioner %% hen
the petitioner has adduced evidence to prove iltat the icturned candidate had

committed corrupt practice. the burden sltiIt t:1 the tL'iiiriiedcatrd!Jaie 10 :c9ut the



I hat on the lasi nienttoncd date the result of the said elect ion as

declared H the R uniae Otlice:. and Respondent No. I s as

declared to he elected to the L P. Leeilati e Assetubh horn the

atnesaid Constituene\ b y a mat sun of 755 N oles agatnst the petit toner.

1 he details ol the voles secured b y each candidate are given as under

P /1 P,;'nha'i. A 1996 SC I 99 I The Court
insists upon a strict proof of ueh allegation of corrupt practice. and does not
Jccdc the case on pi eponderan'e or pi hahi hues (S. 131141ev Singli Alaiin v.

S.0 ilL /:,: S:u'i, A 1996 SC 1109).
As recards allegation uf corrupt practice relating to use of vehicle. the three

essentials as required b y section 1 (i) of the Representation of People Act l9 I

must he pleaded Phi(ii!i/',ihar v. Ro1iv Gii;t1hi. A 1987 SC 177 at p. 1593).
Where election petition is based on corrupt practice alleed to he perpeti -led

h\ the succc . ;ul candidate, the facts constituting corrupt practice must he alleged
in he pc:i:ioii k:'' (Jijia:: v Th'i,.'':: S/i,i,:(,ii. .\ 1957 AR 14). rile material facts

au,1 till pariicllla:5 of coniipt practice must he "1% ell iii the pc titian, on [ailtite the

electuon pct:tii: is lu.ihle to he disnusscl (SuI'hos/i [)'u v. ."iiai,icl I. Rao,
\ 1994 (' 2: (.>tiu:t:eIJ',',"	 .5 f kuioa. \ 1094 C	 P.') S:ziav. Singoii.

I 9') 1	 5(1	 . .\ 1991 SC I 5	 .l:i:z,I1man,i v. Rain Gum/Itt. A 1986 SC I 2.
>1950 1 2 5CR 782. 1986 All LJ 62: K.C.,ti,i:fIi,,ia Isio',:ji v. / 
.\ 1991 Ker 291

In order to eoi:stutiute cot-pt practice it must he shown that the act \\ as  done

the cleCilitl CCiTi;i en het' ccii the date Mien the icturned candidate
became a 'candidate' and the date of p011. and that It was the act of the candidate or
his agent or an other person s ith his consent. Unless all these constituent parts of
tic corrupt practice are pleaded to constitute the cause of action raising a triable
issue and are then proved by evidence, the corrupt practice cannot he held to he
pleaded and proved. A mere display of the video cassette does not prove all the
constituent parts of the corrupt practice (Aluiioliar Joshi v Nitin Bhaurao Patti,
1996) 1 8CC 169 at 194). For lawonbooth capturing-see S. Bali lei , Singh Mann V.

S. Gilt uc ha? a'i South, A 1996 SC 1109.
The word 'H indun, a' by itselfdoes not invariably mean Hindu religion and it

is the context and the mailer of its use which is material for deciding the meaning
(the aid 'H indutva ' in a partmcuiai text. It cannot be held that in the abstract the

I -, ere s ord 'I luniut j ' by itself invaribly must mean I lindu religion. The so-called
plank Of the political pat I ,, may at best he relevant only for appi eciation of the

iii	 )mich apech \ . i made h\ a leader of the political part y during the

iti''t1 campaign. hut it,, more (or the purpose of pleading corrupt practice in the
le ion pe::1a je:uuiust a p.ittmculai canWla:e tfnioli:, Jo.ciui 	 \O;,i Rhan,n

/';,', , . I t i '>i 1 5CC It') ai	 ixi	 1 IICP:li-.t I-ILI 11 eovein:neehcllcagc to election
and etiiit ,,olc aie iii:' same I lie onus to pole thai ,'n account at bleach of the

ic reul; at die elect: ii lots been noi:eI all alI'c i,'d is on iii,'
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Votes

(1) Sri Ranieshss as Nath ( Janta Part y )	 12,043

(2) Sri Khuda BLkSh (Congress)	 11 ,288

(3) Sri A (Muslim Majlis) 	 9.966

(4) Sri B (C.P.M.)	 1.113

election petitioner. An election is not to be set aside on the ":pve il:x:t of the
witnesses (Pa?: Bai v. linarat Singh, 1995 MPLJ 950 (MP).

The concept of proper party" is alien to the election disputes, only contesting
candidates are necessary party to an election petition, other persons are neither
necessary nor proper parties to an election petition (/qha! Singh v Singh.

A 1993P& 11314).
Where the only question involved in the petition is whether the rejection of

the nomination papers ol' the petitioner is legal and proper, the Returning Officer
and the District Election Officer are not necessary parties, the only persons
mentioned in section 82 of the Representation of People Act, 1951 are to he arrayed
as parties (Sub/ia:: K;:oii v.1 H Pare/A 1996 Kant 167; A 1991 SCW 772 followed).

In view of the provisons ofsection 82 ofthe Act, all the contesting candidates
must he arrayed as parties to the writ petition. Where all such contesting respondents
ha% C miot been arra yed as parties, the petition is liable to he dismissed, defect
cannot be rcriioved by iesuFtiii g to the provisions ot'Cy 1. R I 1) nrC) 0. R 1 7 . 0:

mnipleadina the necessary part es I Is aliitppi l.a vman .t I :!/uui ' /); ko.\ I K uiiIJJ

4,j ,ui 1c .\ 1990 Runt 5).
The code ofCivil Procedure bein g applicable to the trial of election petitons,

an allegation made in the petition not speci lica1Iy denied shall be deemed in have
been admitted (Ran: Somgl: v. (0!. Ran: 5mg/i ..A 1986 SC 3). The question of
appreciation of evidence is not to be pleaded, instead it is the duty of the court to
consider whether the documents pru'luced by the parties prove the facts in issue
B/rod ti0! Sing/mci . 'band Purohit, A lOSS SC 179(1 (para 12).

Limitation Under section 81, linittatton for a petition is 45 days from the date
of the election of the returned candidate or if there are more than one candidate
returned at the election and the dates of their elections are different, the later of
those dates. It should he noted that an election petition cannot he tiled before the
date of the election of the returned candidate. Where the ('nuits are closed due to
vacations. the election petition may be filed on the opening da y b y invoking the
provisions ol section 10 of the (ieiieral Clause .\et. though section Sot the Limitation
does not appl y to election petitions t.S'whnhi Soiu .Vti':iimii Ran :11 Binio

Pnaa'. lQ")l (I) SO 251 (SC'); .ti:i,ioliiir.Jnh; v. .\ P Paul. A 1990 SC 7901.
Points usuall y raised ni defence are of is n kinds, technical and

substantial Det'ects of a formal nature like nun-joinder, improper framin g of petition.
absence of particulars. wrong verification. non-coniplaince with the requirements
of securi> or presentation. limitation, wron g presentation. absence of propci
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4. The election of the respondent No. 1 Sri Rameshwar Nath to the
'P. Le g islative Assembl y from the single Member Etawah Assembly

Constituenc y No. 15() is void. inter alia, on the following

Grounds

(a) Because respondent No.1 was, on the date of his nomination,

disqualilied lobe chosen a member of the Legislative Assembly, under
section 9-A ofthe Representation of tile People Act, 1951 as he had a
share as well as interest in a subsisting contract with the govenrnlent of

Uttar Pradesh in the name ofAnandkar Printing Press, Etawah, and its

parent firm Anandkar Karyalay Limited, Etawaah, for the publication of
Electoral Rolls and other papers connected with the General Election. His

nomination was thus improperly accepted, and the acceptance materially
affected the result of the election in SO far as it concerned the respondent.

(h) Because the said respondent himself and with his consent his
agents and workers published statement of facts \k hich were false and
which vere believed to be false or were not believed to he true in relation
to the personal character and conduct Of the petitioner as vel1 as in relation
to his candidature. The statements are contained in a fortnightly magazine

known as Etawah Samacshar' and election bulletins headed 'Vigyapti'
issued recentl y for this election. These statements were reasonably
calculated to prejudice the prospects of the petitioner's election.

affidavit, non attestation or inaccurac y of copies etc.. are defence of a technical
nature. While in a civil suit mere technical irre gularities or omissions on the part of
a plaintiff may be condoned they are 1101 normally condoned in an election petition.
for (i) the Courts are ' arv, of disturbin g the vei dict of the electorate, (ii) the right to
challenge an election is a statutory right and not a common law right. (iii) allegations
of corrupt practice are in the nature of quasi-criminal charges and are stirctly
construed. Because of these considerations the pleader for the petitioner has lobe
extra careful in ensuring that all statutory provisions are strictly complied with.
Substantial defence will consist of denial of the corrupt practices alleged and
explanation of the allegations of fact. As an election petition can he maintained
only on onc or more g rounds mentioned in sections 100 and 101 an attempt is made
in the written statement to show that such g rounds do not exist or that the allegations
made in the petition are insufficient to make out such grounds.

i'101!nuhioJi (section 071: 1 lone of the prayer in the petition is a declara-
tion thai anr candidate othei than the reiumcd candidate has been duly elected.
the returned candidate or an y Libel pariv to the petition may file a recrimination
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The respondent thereby committed the corrupt practice mentioned in

section 123 (4) of the Act. The particulars of this corrupt practice are

given in Schedule I annexed hereto.

(c) Because the said respondent himself and with his consent his

agents and workers made an appeal to the Hindu electors to vote for the

respondent on grounds of race, community and religion and to refrain

from voting for the petitioner on the ground of his being a Muslim.

They described hint a Pakistani and published and propagated statements

which had the effect of promoting or attempting to promote feelings of

enmity or hatred between different classes of citizens of India, on the

ground of religion and community. They were made to excite the religious

sentiments of the voters against the petitioner. These publicaticns and

statements were calculated to prejudice the prospects ofyour petitioner's

election and to further the prospects of the respondent's election. The

respondents thereby committed the corrupt practice mentioned in section

and lead evidence in support of it to prove that the election of the candidate sought
to be declared elected would have been void if he had been returned. In other
words, the claim that any other candidate may be declared elected can be defeated
on all available grounds as if that candidate had been a returned candidate and a
petition had been presented challenging his election. No recrimination is permitted
unless the returned candidate or any other party who wants to make it, has within
14 days from the date ofcomcncement of the tiial given notice to the court of his
intention to recriminate and has also given security as required by section 117 of
the Act. The grounds of recrimination are usually stated in a document which is
ordinarily known as petition of recrimination and has to be drafted and verified like
an election petition, of course, with suitable changes. The right to recriminate is a
special right and arises only when a declaration is claimed about any particular
candidate having been elected. The right is not there if no such claim has been
made. A recriminatory petition becomes unnecessary and need not be heard if the
petitioner in the election petition withdraws his prayer for a declaration that he or
any other candidate has been duly elected.

To a recrimination notice under section 97 of the Representation of People
Act, the provisions of section 5 of the Limitation Act, 1963 are not applicable

(A)iwclri &ssavaraj Path v. 5ddaiwnaiah, (1993)1 IT (SC) 328, A 1993 SCW 3950.
An appeal against an order under section 98 and 99 made by the hi g h Court

in an election petition Lies to the Supreme Court undei' section 116-A of the Act and
is to be heard as an appeal from the original decree. it has to be preferred within 30
days from the date of the order appealed from. The Supreme Court, for sufficient
cause may entertain an appeal even after the expiry of the prescribed period.
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123 (3.\) of the Act. Details o I's tic h fa Ise arid malicious State III ents and
the manner in which the y crc propa gated are set out Ir Sehtd
2 hereto aniiexcd_ . hich thrni part of - this pctiilon.

(d) l3ecause the said respondents tar exceeded the prescribed

maximum I mit of the election expenses, and thereb y committed the cornipt
practice laid in section 123 (6) of the said Act as he failed to keep separate

and colTectaccountofahl expenditure incurred b y him in connection with
the election and that the election account, i.e.. election returns lod ged h
the respondents are false in niatcnal respects. vide details given in Schedule

3 annexed hereto.

(e) Because the said respondent ]iniisei fand with his consent his

agents and workers hired and procured vehicles for the conve yance of
the electors to the polling stations and back to their places and thereb y the
respondents committed the comipt practice specified in section 12 "  (5)

of the said Act. Details oithe polling stations to which electors V. crc so
earned is given in Schedule 4 annexed hereto.

1. 0 Because the said respondent himsehiand with his consent his

agents procured tile assistance ofGo\ eninicnt Officials to further the

prospects ofhis election. He appointed a large number of such persons as

polling agents and took their help in canvassing and inIlueiicrne the oters.

The names olsuch Government Officials ar set out in ScheduleS annexed
hereto.

(g) Because 499 valid votes cast in favour of the petitioner had been
wrongl y declared to he invalid b y the Returning Officer while 270 invalid
votes  were vron g lv declared Nv the Returning Officer to be valid votes in

fa\ our oithe said respondent. The details of the ballot papers and the

polling stations at which they ere casts are set oLit respectivel y in Schedules
6 and 7 annexed hereto.

Prover

Wherefore it is respect ILil lv pra yed that

(1) It be declared that the election of respondent NO. I is \Old,

tini It be declared that the petitioner has been dul y elected.
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how determined when alternative reliefs claimed

when several claims joined

Cross-objection

	

- ho\v to be drafted	 ...
cannot he directed agaitt a perSon not t\Irtv to appeal

whether can be directed aeatno a cn-FcsponLlei't

valuation of,	 ...	 ..
by indigent respondent .. 	 ..

Cruelty, particulars of	 ..
Custom, to he specifically pleaded

particulars of	 ...
Damages, particulars of,

general and special. dtstinction hct\vec....

general, need not he pleaded...
----amount claimed to he specified...
- cannot be allowed more than those claimed

special, must he pleaded	 ...
must not be claimed more than actual

—when can extraordinary damages he claimcJ
—future anticipated damages must he claimed

	

particulars of	 ...
—when necessar y to sustain a suit

—how pleaded	 ...
—defendant need not plead to
facts in aggravation nt, to he 1caL'u

I' 0.1

2l
3
320
los
105
275

13

14
14

260
261)
260

359

360
360
361
301

76
'S

-ii

32
271

271,273
32

271
272
272

79
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do. Mitigation. of. do...	 . . .
.tica.vurc o/

in breach olcontract...
--in to	 ...
—future damages when taken into consideration
nominal damages, when allowed...

Dates to be stated in figures and words.,,
Defence (see also Written Statement)

any number of defences can be taken
—even if they are inconsistent
—but they should not be mixed up
not to be frivolous	 ...
affirmative case, when to be set up in
various forms of	 ...
con6.ssion and avoidance, or special defence
dilatory pleas	 ...
objection in point of la	 .
peremtory pleas	 ...	 ...
traerse (see Denial) ...
accord and saitsiaction... 	 ...	 . . -
acquiescence	 ...
estoppel	 ...	 ...	 . -.
illegality	 ...
junsdiction	 ..	 . ..
Justification
laches
limitation	 ...
payment or adjustment
resjudicata	 . . -
set - off	 ..
equatiable set-off	 ...
section 41 or section 53 A. Transfer of Propert y Act
ground arising after institution of suit. ma y he raised
—should not be anticipated in plaint
special defences	 ...

Defendants (see also Parties to suit)
lIalllllt\' of each defendant to he shown in lant

3-I

272
272
272
272

46

285
285
285
304
303
284
284

284.299
284,299

284
30S
313
311
315
306
315
316
305
309
312
316
317
316
285

34
305

266



Louder 01

illSiOlfldel and fl0fl1O1flL1ci 01

to be inipleaded.

roilg description ol, 1 , 111, t er l al l I proper person ser' ed

titles 01. to he -, IN, en in plaint
order in, which. to be named in plaint

E)ernand before suit, when not necessary to plead...

k-Own necessary.
only first demand should be pleaded when there

are successlVC demands ...	 . -.

meaning 01 'on demand

Denial ee aio Traerse and A(ImisS0 fls and Denials)

should he speciOc and not general
consequence ot Ia denial not specific

facts not denied stand admitted
exceptions to the above rule
denials of matters of lax' unnecessary
denial of damages unnecessary

dena 1 01 relict UnflL'ces 'a .

court oo er to rcLlu li e undenied [acts to he pro% ' c Ll

of alle gation wade oh Lhverse crc uiiistdnees

not to he evasl' C	 •..
otcompound allegations. ho made

denial and confession and avoidance can he pleaded

tocether or in alternative...
Departure in pleading not allowed

c\cept h\ amendment tetitlon

Dilatory pleas.	 hat are	 . . .

how to he taken	 ...
when to be taken	 ..	 . . .	 . . .

\vhen to he decided	 ...

should be de in t te	 ...	 .	 . .
1)kco' cry. v. hen allowed before particulat

Do en in en t. effect ui, how pleaded
hole, need not be set out

when exact \¼ ords of. to he stated
lanuLume of the, to be used in sUit on

I)	 ',

2111
')()7

22k252
252
252
252
257
257

258
)c7

289
2)0.294

294
295

289
289
296
293
296
292

302
134
134
"99
299
299
299
299
123

31
31
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l)nIN, W court t cc ( uurt

I Judue (,cc .Judge
of pleader (seC Pleader)

i:iseriient, hov pleaded
particulars of. to be given	 ...

Effect of documents (see Document)

Election Petition	 ...	 ..	 ...	 20,59,13 l.3l

	

Embarrassing pleadings, not allowed... 	 ...	 ...	 129
Equitable set-off (see Set-off)

Ens ovs, suits by or a g ainst ...	 243

	

Estoppel, should not he lrgHlv pleaded...	 . , .	 311
how pleaded
	

311
specimen of plea of	 .	 ...	 311

Es i ci en cc
not tohepleaded	 ...	 39
—three practical applications of this rule

	
42

(i) condition of mind	 ...	 ...	 . . .	 42
(n)notice	 ..	 4
(fit) implied contract	 ...	 . .
instances ot'pleudrn t t e':dencc ...	 3()

previous admission are
	

41
police report is	 ...	 41

—balance of account is...	 ...	 ...	 ---	 41
and facts sometimes indistinguishable

	
39

disclosure of. cannot be compelled

	

Ex-parte cases. proof if necessary in ...	 2%
Facts. not last, to he pleaded ... 	 21

onl y material facts to he pleaded (see laterial Facts)

all	 -do-	 -do-
material, what are	 ...	 27
not material at present stage not to he pleaded

	
34

it'doubtful, to he pleaded... 	 ...	 ...	 -'7

--not evidence	 ...	 39
in aggravation ot dama ges. to be pleaded
iii mitigation of	 -do-	 -do-	 34

l ' irin. suit b y or against
c;iusc-title in a
riot nece.sarv to dr se lsc naniens of partners
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tiusi he brought in the names of partne: 	 I firiii

OutSide India	 ...	 ...

plaintiltR) obtain order of court. on whom summons
to be served in a 	 .

how to serve summons in case of dissolved firm
who can defend suit against a firm
ti tle of written statement	 ..
appearance of a partner under protest
procedure in case of appearance under protest
simile individual carrvtne on husness in assumed name

cannot sue in that name but can he sued
if dead, his legal representativeshould he impleaded
members ola joint famil y carrvine on business.

suits b y or against...
Foi'ciin Law, should he pleaded
Foreitti States. Ambassadors. etc..- suits b y or against.

Form of pleadings 	 . . .	 . .
Form of'particulars
Form, prescribed hr ( P.C. should he used
Frame of suit

considerations in 	 ...
s.iit to include whole claim
Penalty of omission to include hole clam

hether omission intentional or accidental

all g rounds of ca:m to he alleged
al ; Cau s es of action need not be jwllc,i

under of causes of action (see Cause of .\Cti011)

Fraud
hco pleaded	 ...
dut y of pleader pleading...	 .
gcneral allegations of. not siilhcient
- iltust he spec i heal In 1ed
Sd hcn this rule relaxed
particulars of. should he stated

must be suhtantiallv proved as laid
one nnd of. alle ged. another proved
ca:1;lot he allo\d ed to he raised atic the pieadng

OF

231.2

235
235

233,234
236
236
226

237
234

-
1-s

243
46
S.,
48

178
178

17S.269
179

iss

62
62
63

65
65
66

60
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Fraudulent intention, how pleaded
Frivolous pleas, should not be raised...
Fundamental rule of pleadings
Further particulars (see Particulars)
Future interest (see Interest)
Future mesne profits (see IN-Iesne profits)
General Damages (see Damages)
Gift, how pleaded
Government, suit by, or against, how brought

notice under section 80 against, to be alleged in plaint
Grounds of Appeal

meaning of	 . . -	 ...	 ...
every mistake can he ...
—except mistake not affecting decision
mistake must be material
no irregularity not affecting merits can be a
mistake must arise from pleading and evidence
what new grounds not arising from pleading can be taken
examples of new grounds which cannot be taken
point abandoned or waived cannot be
subsequent events cannot be
—except when original becomes inappropriate
rules for drafting	 ...
should be distinctly stated
—should be concise	 ..	 ...	 ...	 ...

—should not be argumentative
should be separately stated
evidence or rulings should not be referred in
vague or general grounds not allowed
---not to be heard if not alleged in memo
(see also Memo of Appeal)

Heirship, how pleaded	 ...	 . --
History, of pleadings	 ...
Idol, can sue or be sued in its own name	 - - -	 - - -

whether suit by or against, lies in manager's name
Illegality, how pleaded	 ...	 ..	 ...

facts. showing. when need not be repeated in written
statement	 . - -	 - - -

42
269, 304

16

23
231

36

331
333

334
338
340
346
347
347
347
348
348
348
349
348
348
348

21

228
228
315

315
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PAGE

29
44

84
87
88
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Immaterial facts, i nstances of...

Implied contract, how pleaded
Inconsistent Pleadings,

when allowed and when not

risk in raising	 ...
general principle	 ...

--	 '---' 	 of inducement)Inducement

	

Insanity of party, to be alleged in plaint	 •..	 •..	 246,252

Insolvents, suits in respect of their property	 ...	 •..	 244

Intention, how pleaded	 ...	 ...	
...	 42

	

Interest, future, rate of, need not be specified ... 	
...	 281

separate suit for, does not lie 	 ... 	
...	 281

allowed even ifnbtchm	 ...	 ...	
.,.	 281

should be claimed	 ...	 ...	 ...	
...	 281

Institution of suit, how made... 	 ...	 ...	
...	 251

-	 15
Issues, settlement of	 ...

Joinder, of causes of (sec Causes of action)

_ofplainfl Ifs	 ...
-of defendants	 ..•

(see also Misjoinder and Parties to suit)

Joint Hindu Family, suit on behalf of may be tiled by manager

not necessary to say that a manager sues as sucil...

suits against	 ...
when manager's representation presumed

Judge, duty of
to master principles of pleading
to see that rules of pleading are obser' ed

to exclude irrelevant evidence ...
to apply correct law to proved facts
to ascertain points of differences
to record admissions, denials

jurisdictio nn
facts showing. to he clearly alleged in plaint

allegation in plaint, how should be made

plea regarding in defence
when can he raised in appeal

vague form of	 ..	 •.
facts on which based, to he alleged

valuation for, to be alleged i n plaint

192
193.201

237
237
237
237

13
15
14
15
13
13

258
258
307
307
307
SOS
259
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how determined	 ...	 260
of Appellate Court	 ...	 315

Justification, how to be pleaded	 315
particulars of, to be alleged	 315
to be sparingly pleaded	 ...	 315
risk of frivolous pleading... 	 315

Laches, no defence unless amounts to waiver	 316
no independent defence	 316

Language of pleadings
tobeprecise	 ...	 47
language of an Act when to be used	 47
language of a document when to be used 	 47
pronouns to be avoided	 47
"if" and 'but" to be avoided 	 48
repetition to be avoided 	 48
complex sentences to be avoided... 	 48
passive voice to be avoided 	 48

Law, judge bound to apply correct 	 21
judge not bound by the view of, pleaded by parties	 21
objections in point of (see Objections in point of Law)
facts bringing case within rule of 	 22
pleading not allowed ...	 2-
conclusions of, not to be pleaded 	 21,27

not sufficient, if facts not pleaded	 24
when tolerated ... 	 25

foreign, to be pleaded ... 	 25
customary. or usage to be pleaded 	 25
matters of, need not be traversed 	 290

Legal pleas, can be raised in pleading	 26
(see also, Objections in point of Law)

Legal necessit y, particulars of,	 79
Legal presumption, matters of, not be pleaded

	
37

Liability, how pleaded	 ...	 32
absence of. how pleaded	 23

Limitation (see also. Adverse possession)
exemptions from, to be shown in plaint 	 263
ground of, need not be specifically alleged 	 263
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consequence of not alleging
----rule not strictly construed
for set-off or counter claim
plea of, to be specifically raised...
plea of, when can be heard even if not pleaded

when can be raised in appeal for first time

form of a
in case of addition of new party...
for possession, Articles, 64 and 65. distinguished

in case of amendment of suit as to parties

Lunatics, how can sue and he sued
Malice, how pleaded
Manager, ofjoint family
Material facts

hat are
all and only, tube pleaded
exceptions to the above rule

1) condition precedent...
(2) matters of legal presumptions...

(3) matters of inducement
te.st to determine
instances of
instances of not
if doubtful, to be pleaded...
demand before suit not always a material fact
inability of defendant not a material fact
taking a case out of a rule or exception
facts bringing a case under statute are
Facts affecting damages are
see Damages)

facts not material at present stage
Matters of Law (see Law)
Matters of inducement

what are	 ..
may he pleded
to he reduced to a ninmum

264
264
322
305
305
305
305
172
306
172
246

42
237

27
28
35
35
37

30
29
28
29
30
31
31
32

35

3S.269
38,269

38
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PAGE

Mene profits, future
should beclaimed
separate suit for,

Measures of Damages (see Damages)
Memo of appeal (see also Appeal)

how to be drafted

	

what it should contain ..	 -	 ...
heading of
grounds of appeal, how stated in (see Grounds of appeal)

	new grounds which can be taken	 ...
new grounds which cannot be taken
relief sought to be stated in
valuation of appeal to be stated
signature on
counsel's certificate when required on
when new persons appear, a note of it to be made in

Mind, condition of, how pleaded
Minor, should be so described in cause title of plaint

name of guardian of, to be mentioned
attainment of majority by.. -

	

Miscorduct, how pleaded ...	 ...
Misjoinder

what is
of causes of actioon	 ...	 ...	 ...
of plaintiffs and causes of action
of defendants and causes of action
no. if a defendnat is pro [ui-ma
objection of, when to be raised
separate trial in cases of, permissible joinder

Misrepresentation, how pleaded
Mistake, in particulars, how corrected.
Money suits, precise amount claimed to he aUeged in

decree cannot be given for more than sum claimed in
Mortgage suits, parties to ...

consequence of omission of necessary parties
one claiming paramount title should not be impleded in

Multifariousness, what is
Mutts (Math), suits by or against

281
186

330
330
330
333
338
340
350
331
351
351
351

42
246,252
246.252

247
61.71

192
192
192
193
196
196
191
69
69

273
273
247
248
248
193
230



O'iI)iX 10 PA 1, F I

Names. of persons, places and things ho stated...

Negligence how pleaded	 ..
Nev case, court cannot set up...

Non-joinder, of plaintiff	 ..
of defendants	 ...
objection as to, to be raised before iSSUeS

how pleaded	 ...
consequence of not raising

	

when can be raised later	 •..
suit cannot be dismissed for

	

Notice, how to be pleaded •.. 	 .
when precise terms or form of, material

•	 waiver of plea as to	 ...
Numbers, to be expressed in figures and words

Numerous person suit by or against, how brought (see

Representati ve Suit)

Object. oi'plead i ngs	 ...

Objections in point of IaNN

hat are	 •••	 •..
how to be framed	 ...
\hen to be heard and decided

	

opponent's pleading revision of	 ...
amendment of (see Amendment)

striking out of	 ...
Ora' pleadings. what Is	 •..

when necessary	 •..

pai-agraphs, separate facts in separatc...
to be numbered consecutivelY

Particulars
meaning of	 •..	 ---

ob 1 ect of
distinguished from 'material facts'
duty Of court to insiSt on
duty of pleader to insist on
application for, in what cases to he made

when to he made
- can be called for coo morn

1077

PAGE

47,60
69

108
207
207
207
207
207
207
207

43
44

115
46

299
300
300
126

126
6.93

-7

48
48

57
57
57
58
57

122
122
122



MM

in what	 h'u1iI he civen ...
terms on vli eb ordered
cannot he exacted when Oppressive or unreasonable
—do--- ol'a mere denial
—do-- ofall immaterial allegation
—do-- of evidence	 ...
--can be exacted even if applicant must himself know

the facts	 ...
can be ordered, even if they disclose evidence
consequence of disobedience of order about
when discovery ordered before ...
applications for, to be made with promptitude
consequence of not obtainin g	..	 ...	 - -

	

further, when allowed. ..	 ...	 ...	 - -
introducin g new cause ot action. not allowed	 - - -
—of, accounts	 ...

In a suit br accounts...

	

—ol' adverse possession.	 . -	 ..
- of agreement	 ..
---of adoption	 ...

—of adultery	 ...
—of antecedent debt .,
—ofbenami transaction...	 . -
—of breach of trust ...
- of breach of contract..,
- - of breach of duty	...	 •,,
—of cruelty	...	 ...
---of coercion	 ...	 ...

of collLiSiOn	 . . .	 ..
—01cusorn	 ...
---of desersion	 ...	 . . .	 . . .

of casement	 ...
of fraud	 ...

—of immoral iv o fdeht
-	 otjListlheat[On	 -- -	 - --

of le g ai necessit y	-	 -

	

ot' medical ne g 1i gc:ce	 ...	 - -

125
124
124
125
125

125
125
126
123
123

5'1).122

122i33
134
60

74

61
74
75
71
76
76
70
6S
69
76
77
77
62
7S
7,1,

79
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of rn srepreeniatioii

---ofmisiake
ofneghgence

----of places
—of representation
—of special dama ges -.

—of time and date
oltitle (ones 0" n ) ...
of title (0 lopponeni )...

--of title (of third person)

	

—ofundue influence ... 	 ..

TOI1TI of
vher.lc':i

modes of re\ ision of
need not be in application

pIe1dflo to
ierms on which ordered

Parties to suit see also. Joinder, Misjoinder. Plaint

	

hc\\ named in plant	 ...	 ...
'proper and ilceessary" parties. meaning of
when several plainii fL' ha' mo sCralalc causes

of aetmon can join
- relatino to omut riohi ...

co-sharers not j oinin g, as plani! 'fmav he made defendant

al co-sharer need flOt mom in Suit aim lost trespasser

—oil contract
Imir tort
in niortoagC suits
Or aoamnst. an idol

-- do. insol'. ents and their reeemvcN
do. almeii

- - do 1 : nremon 5tate. Ambassadors. l'.n\ ovs

	

do. Government	 .. -
do. firm

	

do. corporations	 ..	 - -

60
69
69

60
79
79
60

SI
SI
66
82
82
81

121
83
83

125

197

193
198
19S
199

203
206
208
22S

2-44.316
244
243
231

239
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do. SOCICtICS
do. trustees	 ...

— do. unregistered associatiOnS...
- do. numerous persons (see Representative Suits)

- do. minors	 ...
— do. Municipal Board...
—do. math	 ...
—do. joint Hindu family
—do. lunatics	 ...
-do, receiver	 ...
amendments as to	 ...
addition, substitution and striking off
—even if it would incease valuation of the suit
party not to be added if resulting in complexity of issues
- —when suit in the name of dead person
—allowed when only one defendant out of several

was dead	 ...
when intervenor to be impleadeol...
inherent power of court to allow...
no one can be made plaintiff without his consent
no new plaintiff added without consent of existing plaintiff

new party and limitation
Partnership (see Firm)

Passive voice, to be avoided...

Pauper appeals, (sec Appeals)

Payment, how pleaded	 ...	 ...	 ...
mode and time of. should be alleged
by third person, may be pleaded...
plea of approaching that of set off
form of plea of	 ...

Peremptory pleas, what are...

Permission to sue (see Representa tive Suits

Persons, names ot, how to be stated

Pet it io us,
tinder Representation of People Act

for writs	 ...
III public interest litigation
under Railway Claims Tribunal Act

24!
242
242

246
240
230
237
246
244
210
210

2 15.216

214
212

212
214.218
213.217

216
216
218

30)

309
309
310
309
284

47

381
388

404
405
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under Administrative Tribunal Act
under Recovery of Debts Due to Banks and
Financial Institutions Act
under Family Courts Act
under Consumer Protection Act

	

Places, names of, how stated... 	 ...
particular of	 ...

Plaint, what is a	 ...
Contents of a	 ...
object of	 ...
essentials of	 ...
rejection of	 ...

(I) Its heading and title
What they should contain
wrong description of defendant immaterial if proper

persons served ...
description ofa patt y ...
minor should be So described in
g uardian's name to be mentioned in
representative capacit y of party to he alleged in
order in which defendants should he named in

(2) Both of plaint
ho' drawn up	 ...
consists of formal portion and substantial portion
contents of formal portion
each particular in separate para...
dare of cause of actioon, how stated in...
facts showin g jurisdiction to be stated in
valuation to be given, for court-fec purposes
- do. forjurrsdiction
minorit y or insanity of partyto be alleged in
name of g uardian need not 	 he alleged in ...	 - - -
exemptions from limitation to be shown 	 ...
consequence of not alleging exemptions
plaintifls representative character to be alleged in
prel	 stc's et'.itl no,	 h:m to s:c to e afleced :n
hrnitation

lOSt

405

407
408
408

47
60

251
251
251
251
130

251

252
252
253
253
253

254
254
254
254
254
258
259
261
262
262
263
264
262
23
263
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PAGE

(3) Substantial portion of plaint
what it should contain ...	 •..
liability of each defendant to be shown in
fact constituting cause of action to be alleged in
(see "Cause of Action")
matters of inducement
suit on contract
suit on tort	 ...
suit for declaration
avoid frivolous, vexatious allegations

(4) Relief (see Relief)
damages
redundant
general

Plaintiff, (see also Parties to Suits)
joinder of
misjoinder of
non-joinder of
numerous, procedure in case

Pleas, peremptory, what are - . -
frivolous, should not be taken
alternative and inconsistent, how far allowed
legal

Pleaders, duty of
to draft clear and correct pleadings
to acquaint themselves ith facts and law
to determine material facts
to apply for particulars ...
in pleading fraud	 ..

Pleading
general
—in suit
—in other civil proceedings
—in "Tit proceedings ...
-- in election petition
fundamental rules of

266
266
266

269
267
268
268
269
269
271
273
275

192,198
207
207

223,252
284
304

84
26

3,4,16

3,4,16

29
58
62

3

17

18

20
16
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PAGE

duty of Judge to master principles of
—affirmative case (see Affirmative Case)
-- -law (see Law)
—condition precedent, not necessary
—damages. general ...

do. special	 ...
to contain all material facts and material facts only
—facts not material at present stage
—matters of legal presumption, not necessary
—matters of inducement, allowed	 ...
—matters of evidence ...
to matters of law, unnecessary
to particulars	 ...
to relief, unnecessary ...
additional, when allowed... 	 ..
should not be inconsistent with previous
alternative (see Alternative P1eding)
amendment of (see Amendment)
brevity in, how to attain... 	 . -.	 ..
to be both concise and precise
construction of	 ...

should not be too strict
primary consideration in

definition of, in C.P.0. ... 	 ...	 ...	 ...
defects and omissions in, how removed by Judge
technical defects in. no Lround for dismissal of suit
departure in	 ...	 ...	 -
embanasing	 ...	 ...	 ...	 ...
form of ...
to contain full particulars
forms of, given in C.P.C.
history of	 ...	 ...	 ...	 . . -
inconsistent	 ...	 ..	 . . -
instances of bad	 ...
----foreign law	 ...
--custom	 ...	 ...
—tolerable	 ...

35
32,289
32,289

27
34
37
38
38

28,288
83

289
133
134

46
47

9
11
11

3
13
13

134
129
48
57
48

8
84
24
25

25



I 0S4
	

INDIA -1- 0 I'.\RT

PAGE

(see also, Inconsistent Pleadings)
language of, to be concise	 ...
meaning of	 ...
objecof	 ...
oral, what are	 -
to be divided into paragraphs
precision in, how to attain
prolixity in	 ...
scandalous	 ...
signature on (see Signature)
striking out of	 ...
unnecessary details to be omitted in
vague, how dealt with by Judge...
verification of (see Verification)
variance between,-and proof of (see Variance)

Precision, how to attain
Presumption, matters of legal, need not to be pleaded

matters which "may be presumed' to be pleaded

Promissory note, consideration of, need not be pleaded in suit on
unless a substantive ground of claim

Pronouns, to be avoided in pleadings ...

Proof and Pleading, variance between (see Variance)

Receiver, suits by or against...
Redundant relief (see "Relict")
Reference, on Point of Law ...
Rejection, of Plaint	 ...

of election petition	 ..	 ...
Relief, different kinds of

alternative	 ..
when damages claimed
in money suits	 ...
all claimable reliefs to be claimed...
Should not be claimed in written statcmen
except in counterclaim...	 ...	 . . -
grounds ofrelief not be mixed up with 	 ...
court can grant proper, even if not claimed...
redundant relief	 ...

47

a
8
6

48
47
48

127

126
47,128

13

47
37
38
38
38
47

245

364
130
131
269
269
271
273
270
284
284
275
275
273
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PAGE

i ncla1mIflg	 ...
declaraUofl in suit for poSSCSSiOfl

should be stated in memo of appeal
general relief, not neessary to claim

relief for costs	 •..	 ..
need not be denied by defendant...
different from that claimed, when can be given
relief not founded on plaint allegation cannot be given

larger than claimed cannot be given
future interest should be claimed
future mesne profits should be claimed

amendment in c'e &mendment)

Repetition, to be aoidcJ	 ...

Replication, what is
Representation, particulars of	 ..	 0

Representation of the People Act

Rcpresentati".

encral	 ...
notice ot
peiflhlsSIUfl or.
is an enabling and not compulsory procedure

Representative capacity. to he alleged in cause title

—also in body of plaint ...
Res judicata, bow pleaded ...

Review.
effect of appeal on	 ...	 ...

grounds of	 ..

Revision of Pleading (see also Arnciidrneflt)

several modes of	 ...	 •..
opponent's pleading	 ...
—by applying for further particulars

—by striking out or amending

	

scandalous matters ...	 . 	 ...

—unnecessary matters,..

—embarrasing matters...
voluntary amendment.

Revision, general
conditionS ot'

274
275
350
275
281
289
277
275
275
281
281

48
5

22t
'

255
312

366
369366.367

121
122
123
126
127
128
129
133

369
370



Scandalous pieJin. :ot aII(\\c:
	

l7

Second Appeal	 ...	 350
Set-off

le gal	 ..	 .	 .	 ...	 316
legal distinguished form equitable

	
3! /

defendant not bound to claim
	

320
distinguished form adjusimeni.	 319
equitable, defendant bound to claim

	
320

how to be pleaded	 ...	 318
cannot be claimed unless written statement filed...	 6,317
how far can be claimed about time-barred debts

	
318

distinguished from counter-claim
	

319
court-fee on	 ...	 ...	 319

Signature
includes mark
	

49
includes stamp
	 49

even literate person can at lix stamp
	

49
initials
	 41)

on pleading. by parl
	

49

by a geiit. when permitted
	

50

by pleader not permitted
	

51)

authority to make, to agent, essential
	

50
way in which obtained immaterial

	
51

need not he specific
	

50
meaning of "absence' of party

	
50

permission to make, formal order for
	

50
formal application by agent for

	
50

no notice olapplication for, needed
	

50
on blank paper not sufficient

	
49

on hehaliolcorporation. how made
	

53

defect in. curable
ho\\ objection about, dealt with

	
56

Society. Suit b y or againct	 .. .	 241

Special damages see Damage"')
Special defence(,cc Contessioii and .-S. oida nec
Striking out of opponent's pleading

	

in \ tia	 ic ' hnu1Ll he a phc'.i 101
	

126



1 1 ^p :	 I'

that it	 unaeccsarv
at hat stage houId be appi Icd for

hen scandalous. unnecessar' or embanassine
meanifle 01 scandalous peaditg	 ...
exam p les oleniharrassing pleadings
scandalous matter not struck off if relevant

third persons or court, scandalous mailer in respect of

Striking oft of parties (see Parties to suit)

Subsequent events

no notice, of, to be taken	 ...

when notice to be taken...

amendments due to	 . . .	 .
during pendency of appeal

subsequent pleading \ hen allowed

not to be inconsistent V. oh	 IOLI jlieItd'IIIL'
Suhtilution of parties I cc Frame of 'suit

Suit. : a:. iC of (see Frin,c of suit

part I es to (see I l arties to suit
iittituied b y phi ni
on contract
For spec I 1e per iorrnance

by landlords
for  partition	 ..
or inlunetlon	 ...
for tort
—relating to I linda reli g ious and charitable
endowments

b y or against MLIII
or a gainst \luslini \VaL1 f ...

—b or aga inst government	 ...	 -	 0

by or a g ainst partnership
-h or aeaint FR P 0nt

hr or a gainst . 1mm Fl ada t'amil

- b y or a g ainst ( orporation
ha or aea: I's i societies

hr or aeaint t. o-operalive Socictic,
M or a g :i:flI unre0!tereu aoc:jiio:.

1 do
127.128.129

12
129

129

129

116

116
164.169

los

168
171

251

211.1
295

205

206

206

,r)s

230

231

231
0)

241
24



cii nt trtcc

	

by or a gainst fore gn states ...	 S0

by or a g ainst ambassadors and envoy S

by or against insolvents and recei\ ers
by or against other receivers

—by or a gainst minors and lunatics
- by aliens

ai.tainst rulers of former Indian States
-- -mortgage
--Linder section 92 CPU
- --interpleader

Sums, to he stated in fi g ures and words...
Technical defects, in p leadin g , no ground ofdisniissal
Things. to he called by correct, name
Time. particulars of	 ...	

0

Title of plaint, what it consists of

	

Title of propert y , particulars of	 ...
need nut he il le ged when opposite part y estopped hom

deil\ ag
or when part y pleadin g is in possession	 ...
particulars of of opposite party hen need not be given
particulars of

'
Of third  person should he given

to he pleaded when both parties in joint possession...
Tort, caue of action in suit on

parties in suit on
Transfer of Propert y Act, Sections 41, 53-A

defence of, how pleaded...
Traverse s what is	 ...

Of compound allegations...
ma y he pleaded with special defence

Trustees, Executors Administrators
suit b y . or a g ainst	 ...
all must join in suits b y . or against
except those out of India

Undue influence, ho; pleaded
:in t he ur g cd it not pleaded

Ennecessarv niaticr, kl he struck ott ftont pleading

242
243
24
24-4
245
246
244
244
247
249
249
46

4
47
60

251
$0

H
S I-

t)
80
80

268
206

24.316
284
292
300

242
243
243

66
67
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I 1mostomd conlpann or s cctv. suit b y to agmnht
must be broueht in names of ie1c';

Unsoundness of luin(l (see. Insanity)
Isage at trado should be pleaded
Vaguq pleading how to be dealt with
Valuation. for court-tee. to be civen in plaint

[or jurisdiction	 do
how determined
when subject matter does not admit of
when several claims added
when alternative reliciclaimed

Variance between pleading and proof
not allowed normally
reason for the rule
when allowed
C% cry variance not fatal
tesi to dctcrmtne whethei i:it;d
nlaintitTifentiticd to rel y on LL: lc ndaiits case
entirel y, ne" caw not to be set tip

uidess the same appears Ironi evidence
court not to set IM hew case
:ieeetiahtc instrument and oritnal debt

Verification of pleading
obect nt
responsibilit y of
by whom to be made -
iiiodc of
b y unrei.ijstered companies
by corporation, mode of
meaning of person acquainted'..
b y one having no personal knowledge. not allowed
application for permission for
court s power to insist on party's own

when to he exercised
ii to be made helore .lLldge
detect in

cued he amendment
hii	 obiectuin about. to he Llcal \ ij

241

25
14

259,260
261
261
261
261
261

93
93
93

102
11)1
94

lt)1r111i7

11

by

115
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\ olu iitar anieii (I heft of pleadings

Ii iie luriher part wars
I-. tilin g additional pleadinu

-- N anicndnicn
oat utory pm\'ision
s hen leave eranted
\vhcn retlised

\Va ri g ht of. how pleaded
Writ petition. general

habeas-corpus
mandamus
piohibnion
certiorari
quo-svarranto
Judicial superintendence..
direct ions and oidei's

Written statement
cia] deindinis.	 hen joint can be tiled

when di ftirent ac isable	 23
--• hen separate should be filed throu g h scperatc pleaders	 283

Cal l Lire toiile 	 ...	 296
plaintiff- s. governed by same rule as dctdndant's ... 	 282
drafting of	 ...	 282.283.286
requirements of a	 ...	 ..	 282
tornia] petition of'	 ...	 ..	 283
bod y ol	 ..	 284
forms of defence	 ...	 284
several pleas	 ..	 ...	 ...	 286
headin g of	 ...	 ...	 283
ho admissions and denials recorded in	 ...	 ...	 286
denials and non-admissions 	 ..	 ...	 ...	 287,293
every allegation of- plaint to be admitted or denied in 	 287
exceptions to the above rule	 ...	 287
denials to he specific	 ...	 289
denials not to be eva si\ c 	 296
denials of compound alle g ations hov dra ted	 292
facts not specihcallr denied in. taken as admitted 	 294
no relief to be claimed iii 	 2-

i3'-,
134
135
137
143

Y)

18.388
397
398
400
402
401
388



um

c\ccpt	 hen n ikin counr-c Ili; iii
dilatoi plca
obiection in point ot hi\'

	 199

special dcCence
	 300

cnpound pleas
	 02

cttu1g up a I6rmat y e case
	 303

fl-1\ ol ()Li 5 pleas
	 304

,()JIlL c/hi 101 t1!/t11 tV

liiiitation
	 3!

unsdiclion
	 306

accord and satisfaction
	 308

payment or adjustment
	

309

estoppel
	

311

promissory estoppel
	

312

/V jlf'11CX41
	 312

bar ol 02. R.2
	

313

bat ul lflSOlvCflC\ .\c/
	

313

acquicS('cflCC
	 313

\ a iv er
	 314

i1legalit
	

315

justification
	 315

laches
	 326

set off
	

316

counter claim
	 320

limitation for Sc! oUor counter claim

(see also 1)tfcricc)


